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ford Miller. 

•  Became  Associate  Judge  January  1,  1919. 
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'  Term  expired  September  1,  1918. 
•  Became  Chief  Justice  September  1,  1918,  to  suc- 
ceed M.  M.  Nell. 
»  Elerted  August,  1918. 
»»  Beginning  October  7,  1918. 
■•  Term  expired  December  31,  1918. 
jJ.Elected  to  succeed  A.  C.  Prendergast. 
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TEXAS— Courts  of  Civil  Appeal*  (Cont'd). 
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ASSOCIATE   JUSTICES. 
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RAYMOND  H.  BUCK. 

Third  DUtrict. 
WILXJAM  M.  KEY,  Chief  Justice. 

ASSOCIATE    JUSTICES. 

CHARI^S  H.  JBNKINS. 
JOHN  W.  BRADY. 

Fourth  District. 
WILLIAM  8.  FLT,  Chief  Justice. 

ASSOCIATE  justices. 
ANTON  N.  MOURSUND. 
PATRICK  H.  8WBARINGEN. 

Fifth  District. 
ANSON  RAINEY,  CHIEF  JUSTICE. 

ASSOCIATE   JUSTICES. 

JAMES  M.  TALBOT. 
CHARLES  A.  RASBURT. 


TEXAS— Courts  of  Civil  Appeals  (Cont'd). 

Sixth  Diatrict. 

SAMUEL  P.  WILLSON,  CKIEF  JUSTICE. 

ASSOCIATE  JUSTICES. 

RICHARD  B.  LEVY. 

WILLIAM  HOtKJES. 

Seventh  District. 
STERLING  P.  HUFF,  CHiDr  Jusnca. 
ASSOCIATE  JUSTICES. 
ROBERT  W.  HALL. 
WILLIAM  BOYCK. 

Bighth  Diatrict. 
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ASSOCIATE   JUSTICES. 
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ANDERSON  M.  WALTHALL. 
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ASSOCIATE   JUSTICES. 

A.  G.  BROOKE. 
S.  M.  KING." 
R.  A.  GREER." 
DANIEL  WALKER." 


"  Reelgned  November  30,  1918. 
"  Appointed  to  fill  vacancy  caused  by  resigna- 
tion ot  S.  M.  King. 


"  Elected  to  succeed  S.  M.  King.    Qualified  Jan- 
uary 1,  191S. 
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AMENDMENTS  TO  RULES 


,COURT  OF  APPEALS  OF  KENTUCKY » 


Adopted  January  28,  1919 


RULE  XXV. — Rehearing — Notice  of  Inten- 
tion to  File  Petition  for — Opinions — When  to 
be  Published. — Opinions  shall  not  be  given 
out  by  the  clerk  for  pnbllcatlcm  In  the  Ad- 
vance Sheets,  Kentucky  Reports,  or  the 
Southwestern  Reporter,  except  as  hereinafter 
proTlded;  bnt  he  will  send  them  as  he  now 
does  to  the  lawyers  in  the  case. 

Parties,  or  their  attorneys,  who  desire  to 
file  a  petition  for  rehearing  or  for  the  modi- 
fication or  extension  of  an  opinion,  shall, 
within  fifteen  days  (Sundays  Included)  after 
the  case  is  decided,  file  with  the  clerk  of  this 
coart  a  notice  that  it  is  desired  to  file  such  a 


petition  and  if  this  notice  Is  not  given  within 
the  time  named  no  such  petition  shall  there- 
after be  permitted  to  be  filed,  and  upon  the 
expiration  of  the  fifteen  days  the  opinion 
shall  be  deemed  to  have  been  handed  down 
and  be  then  given  out  for  publication.     If 
notice  Is  given,  the  petition  may  be  filed  with- 
in the  time  now  allowed  by  rules  of  the  court. 
When  the  notice  is  given,  the  opinion  shall 
not  be  deemed  to  have  been  handed  down  or 
be  given  out  for  publication  until  the  petition 
filed  has  been  disposed  of. 
In  other  respects  the  present  rules  to  pe- 
l  tltlons  for  rehearing  shall  remain  in  force. 


'For  othar  niles,  see  164  S.  W.  vli.  1<9  8.  W.  vll,  187  S.  W.  Til,  1»1  8.  W.  vll. 
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KING  T.  KING  et  «L» 

(Conrt  of  Appeals  of  Kentucky.     Dec.  20, 
1918.) 

L  PabTITION   «=a47(3)   —    SUBCEFTIBIUTX   OF 

La:«d  to  Division. 
Where  lands  ure  susc^tible  of  division 
without  material  imoairment  of  their  value,  a 
diviidon  thereof  will  be  had  if  diesired  by  the 
owners,  rather  than  a  diviaion  of  the  proceeds 
after  a  sale  for  that  parpoee. 

2.  Pabtition  «=s>77{4)— StrmciENOY  o»  Bvi- 

DEKCB— SuaCEPTIBIUTT    OF   DIVISION. 

lo  a  partition  action,  evidence  held  to  show 
lands  to  be  Bascei>tible  of  division,  without  ma- 
terially affecting  their  usefulness  or  volue. 

3.  PAaTHIOR   «»92— PKHfATUBITT   OF   JlTDS- 
KENI^-SAZIBFACnon   OF   LiBN. 

In  action  for  pttrtitioa  of  laad  subject  to 
lien,  a  indgment  directing  maiAer  conuniwioii- 
er  to  sell  only  enough  of  tract  to  satisfy  lien 
debt,  and  when  sole  is  made  definitely  fix  bound- 
ary of  the  tract  sold  so  that  balance  can  be 
(Trtainly  known  and  boundaries  fixed,  was  not 
premature  by  reason  of  leaving  unlcnown  num- 
ber of  acres  for  divlirion,  where  commissioner 
appointed  to  divide  the  lands  so  arranged  the 
diviaion  that  the  part  sold  for- payment  of  Hen 
could  l>e  increased  or  diminished  without  Chang- 
ing  the  general  outline  of  the  remainder. 

4.  Partition  «=»86  — Right  to  Rknt— 
Waivkb. 

Where  owner  of  farm  died  Intestate  and 
childless  bat  left  surviving  Um  widjvw,  fatther, 
and  mother,  the  mother  was  not  entitled  to  re- 
cover from  widow  and  father,  alleged  to  have 
had  use  and  rental  of  }flmd  during  year  follow- 
ing owner's  death,  any  portion  of  the  rent,  wiiere 
the  had  not  availed  herself  of  father's  otEer  to 
ose  part  of  land  during  such  year, 

5.  Appsai,  and  EiBBOB  «=>1172(2)— Bbvusw— 

FlNDINQS. 

That  part  of  a  judgment  whidi  is  sustained 
by  the  pleadings,  and)  evidence  and  admitted  to 
be  correct  by  appellant's  brief,  will  not  tie  dis- 
turbed on  appe^. 

6.  EXXCC'TOBS    AND     ADXINIBrBATOBB    <S3227 

(4)— ViBincAXiOH— Waivkb. 
Where  no  objection  was  made  to  claim 
based  on  Uen  note,  because  of  insufficient  veri- 
fication under  Ky.  St  H  3870-3874,  but  issue 
vas  joined  upon  the  claim  without  objection, 
the  objection  was  waived. 


7.  Pabtixion  *=»97— IJntN   Note— Rigut  to 
Enfobcb  Libn  Aqainst  Land. 

Upon  death  of  owner  of  farm  subject  to 
lien  note,  holder  of  note  has  right,  upon  action 
to  partition  land,  to  assert  his  claim  and  to 
enforce  his  lieii  against  the  land,  especially 
where  no  settlement  of  estate  is  made,  or  ef- 
fort made  to  show  that  administrator  ^as  suf- 
ficient funds  with  which  to  satisfy  lien. 

8.  Pabtition    <g=>114(l)— Costs— Assignment 

OF  DOWEB. 

In  actlMi  for  partition,  in  which  widow  of 
deceased  owner  was  made  defendant,  where 
petitioner  admitted  widow  was  entitled  to  dow- 
er, the  cost  of  the  assignment  of  dower  should 
not  have  been  taxed  against  platntilt,  bat  stioald 
have  been  paid  by  all  parti«B. 

Appeal  from  Cli«uit  Court,  Logan  County. 

Action  by  V.  3.  King  against  D.  M.  King 
and  others.  Judgment  for  defendants,  and 
plaintiff  appeals.    Affirmed,  with  directions. 

J.  Veraer  Conner,  of  Louisville,  and  I.  G- 
Hason,  of  AdalrvlUe,  tot  appelUnt. 

Judge  S-  R.  Orewdaon,  of  RusseUvlUe,  for 
appellees. 

SAMPSON,  J.  D.  M.  King  died  iatestabe 
and  chlldleos  In  October,  1916.  while  a  resi- 
dent of  Logan  county,  Ky.,  leaving  consider- 
able personal  property  and  a  farm  of  16<i 
acres  sitnated  near  AdalrvlUe.  He  was  past 
40  years  of  age,  and  left  surviving  him  a 
widow,  the  defendant  Mrs.  Kate  King,  "nie 
plaintiff,  Tlctoria  J.  King,  Is  bis  mother,  and 
defendant  J.  &L  King  is  bis  father.  After 
bis  death,  J.  M.  King  was  appointed  adminis- 
trator of  his  estate  and  qualified  and  entered 
upon  the  discharge  of  the  duties  of  the  trust.. 
In  September,  1916,  this  action  was  instlr. 
tuted  by  V.  J.  King  against  J.  M.  King,  ad- 
ministrator, J.  M.  King,  and  Katie  King,  wid- 
ow of  the  deceased,  for  a  sale  of  the  afore- 
said'farm  owned  by  D.  M.  King  at  his  death, 
and  ft  division  of  the  proceeds.  By  the  peti- 
tion it  is  alleged  In  substance  that  the  fathei-' 
and  mother  are  the  only  heirs  of  D.  M.  King ; 
that  he  died  intestate;  that  his  wife,  Katie 
King,  Is  entitled  to  dower  in  the  lands ; .  that 
said  lands  are  not  susceptible  of  division 
without  material  Impairment  of  the  value  of 
the  whole  and  of  each  part  thereof;    that 
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there  are  no  other  liens  npon  the  lands,  and 
all  the  debts  of  the  estate  have  been  paid  from 
the  personal  property  thereof ;  that  defend- 
ants Katie  King  and  J.  M.  King  have  had 
the  use  and  rmtal  of  the  farm  for  the  year 
1919;  and  that  the  reasonable  rental  of  the 
farm  for  that  year  was  $700,  and  the  plain- 
tiff V.  J.  King  Is  entitled  to  one-half  thereof, 
$350.  J.  M.  King  and  Katie  King  filed  sep- 
arate answers  by  which  the  IndiTlslbility  of 
the  lands,  described  in  the  petition,  Is  denied, 
and  It  is  afflrmatlTely  averred  that  the  lands 
are  snsceptible  of  advantageous  division. 
The  answer  of  J.  M.  King  also  asserted  a 
Hen  for  purchase  money,  amounting  to  about 
$1,300  upon  the  lands,  and  averred  that  said 
tract  is  subject  first  to  this  lien  debt,  and 
then  that  Katie  King  is  entitled  to  dower  in 
one-third  of  the  remainder,  and  that  the 
residue  should  be  divided  equally  between 
the  plaintiff  V.  J.  King,  and  the  defendant 
J.  M.  King.  He  denied  having  used  the 
lands  or  received  rental  therefrom  for  the 
year  1916,  or  at  any  time,  and  averred  that 
the  defendant  Katie  King  had  held  and  used 
a  part  of  the  lands  only,  as  she  had  a  right 
to  do  as  widow,  no  dower  having  been  as- 
signed, and  that  the  plaintiff,  V.  J.  King,  was 
privileged  to  have  used  and  occupied  a  part 
of  said  farm  had  she  desired  to  do  so,  but 
that  she  failed  and  refused  to  cultivate  or 
use  any  part  of  said  lands,  and  for  that 
reason  was  not  entitled  to  recover  rents  ei- 
ther of  J.  M.  King  or  the  widow,  Katie  King. 
Issue  was  Joined  upon  the  several  questions 
presented. 

The  appellant,  Mrs.  V.  3.  King,  did  not  give 
her  deposition,  and  the  deposition  of  J.  If. 
King  was,  upon  motion  of  the  plaintiff, 
stricken.  The  plaintiff,  however,  offered  the 
depositions  of  nine  witnesses  in  support  of 
her  contention  that  the  lands  were  not  sus- 
ceptible of  advantageous  division.  Dpon  this 
point  the  defendants  offered  five  witnesses. 
Mr.  Barnard  Johnson,  who  was  caUed  for  the 
plaintiff,  stated  he  lived  on  an  adjoining 
farm  to  the  lands  in  question,  and,  when 
asked  whether  the  O.  M.  King  farm  was  sus- 
ceptible of  division,  he  answered : 

"Well,  it  just  depends  upon  circumstances, 
but  my  opinion  is  that  you  might  make  arrange- 
ments to  sell  part  of  it  and  get  sometliing  for 
it,  and  you  might  not." 

He  continued: 

"Well,  it  would  be  a  little  unhandy  for  an 
outlet.  That  is  the  biggest  trouble  I  can  see 
about  it.     You  could  not  get  an  outlet." 

Further  along  In  his  deposition  he  said: 

"No,  sir ;  I  cannot  say  it  oonid  not  be  done, 
because  I  do  not  know  very  much  about  the 
place,  as  I  said  before,  except  about  tlie  line 
coming  oat  the  road;  never  been  wa  the  place 
only  just  on  that  part  of  it  from  the  road  up 
to  tbs  Itouse." 


,  Mr.  B.  A.  Keller  was  next  called  by  plain- 
tiff, and  stated  that  he  lived  on  the  farm  ot 
Mrs.  King  in  1916,  and  coltlvated  a  part  o( 
it  After  telling  about  the  crops  which  <rere 
raised  on  the  fbrjn  in  that  year  and  th« 
value  thereof,  he  was  asked  tf  the  farm  could 
be  divided  into  threie  parts  without  material- 
ly Impairing  its  valu^  and  he  answered: 
"No,  sir ;  I  do  not  believe  It  could."  He  then 
stated,  in  answer  to  questions,  the  locatiou 
of  the  several  houses  and  bams  and  timber 
plots. 

Then  came  R.  B.  Crocker,  a  fanner,  who 
stated  that  he  lived  next  to  the  D.  M.  King 
farm,  and  had  known  It  for  some  30  years, 
or  more.  Answering  the  question  whether  it 
was  susceptible  of  advantageous  division,  he 
said: 

"Hat  is  a  little  hard  question  to  answer.  I 
tell  you  the  truth  about  it  though ;  I  just  do 
not  think  it  could,  not  very  conveniently.  Now, 
I  can  give  you  my  reason  why  I  think  sa  If 
it  was  cut  up  into  pieces  that  way— it  is  a  lit- 
tle out  of  the  way  {dace  to  start  with— and  if 
you  was  to  cut  it  up,  there  would  be  no  com- 
petition if  yon  wanted  to  sell  it,  it  just  joins  one 
man  on  each  aide  there.  It  don't  seem  to  me 
to  be  the  proper  tiling  to  do." 

Mr.  B.  N.  Taylor,  a  farmer,  when  asked  if 
the  lands  could  be  divided  into  three  equal 
parts  without  depreciating  the  value,  said: 
"No,  sir;    I  do  not  think  it  could." 

The  foregoing  is  the  strongast  evidence 
given  for  the  plaintiff  in  support  of  her  aver- 
ment that  the  land  was  not  susceptible  of 
division.  On  the  other  hand,  four  persons 
were  called  by  the  defendants  who  had  re- 
cently gone  upon  the  lands  for  the  purpose  of 
studying  the  situation  and  making  a  tenta- 
tive division  thereof  in  three  itarts,  after 
laying  off  enough  to  satisfy  the  lien  debt 
of  $1,300.  Tbeae  persons  fixed  the  value  of 
the  land  at  about  $4S  per  acre,  miey  esti- 
mated that  it  would  take  about  30  acres  of 
the  tract  to  satisfy  the  $1,300  lien  debt,  and 
that  would  leave  136  acres  to  be  divided  into 
three  parts.  They  then  laid  off  36  acres  as 
dower,  to  the  widow  around  the  mansion 
house,  Induding  two  bams,  garden,  orchard, 
etc.,  which  was  satisfactory  to  her.  When 
these  two  pieces  are  lopped  off,  there  is  left 
approximately  100  acres  to  be  divided  be- 
tween the  plaintiff  V.  J.  King,  and  her  hus- 
band, defendant  J.  M.  King.  The  widow, 
Katie  King,  stated  that  she  had  lived  upon 
the  farm  for  a  numl>er  of  years,  had  no 
other  home,  and  desired  to  retain  her  dower 
Interest  in  the  lands  and  to  continue  to  re- 
side thereon.  J.  M.  King  also  desired  to 
have  his  share  In  kind.  The  four  witness- 
es who  examined  the  lands,  one  of  them  t>e- 
Ing  a  surveyor,  gave  it  as  their  opinion  that 
the  land  was  easily  snsceptible  of  division 
without  impairment  to  its  value.  They  also 
stated  that  some  years  before  a  road  had 
passed  throuii^  this  farm,  and  that  the  road- 
bed la  stUl  Intact,  and  la  used  for  the  beaefll 
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of  tlie  tarm  an  nmr  oonstltnted.  Tb«  tenta- 
tire  dirlalon,  which  they  anggested,  w<rald 
give  each  tract  an  ontlet  by  this  old  road 
and  make  the  whole  easily  accessible  to  the 
pike,  which  Is  a  short  distance  away.  A 
map  showing  the  situation  and  general  oat- 
line  of  the  tract  is  made  a  part  of  the  record. 

The  trial  conrt  In  its  Jndgnient  directed  a 
dlvlslcHi  of  the  lands,  in  kind,  after  a  snffl- 
dency  thereof  had  been  sold  to  satisfy  the 
Hen  debt  of  J.  M.  King.  It  denied  plalntUTs 
claim  for  rents  and  adjudged  the  cost  largely 
against  her. 

[1,  Z]  It  Is  a  well-established  rule  that 
where  lands  are  susceptible  of  division,  with- 
out material  lnix>alnnent  of  their  value,  a 
division  thereof  will  be  had.  If  desired  by  the 
owners,  rather  than  a  division  of  the  pro- 
ceeds after  a  sale  for  that  purpose.  The  mle 
is  stated  In  Kirk  y.  CrutCher's  Adm'r,  145  Ky. 
52,  139  8.  W.  1076,  thtis: 

'"Tlie  law  favors  a  division  of  land  ratlicr 
than  a  sale  for  division,  and  a  sale  will  not  be 
ordered  unless  substantial  injustice  will  be 
done  by  a  partitirai." 

To  the  same  effect  Is  Prewltt's  C!onunlttee 
T.  Hurt,  178  Ky.  628.  199  S.  W.  33.  It  Is 
urged,  however,  that  the  land  is  not  on  the 
main  highway.  Is  Isolated,  and  that  its  shape 
and  g^ieral  nature  Is  such  as  to  render  it 
impossible  to  make  a  division  Into  three 
parts,  after  satisfying  the  lien  debt,  without 
materially  impairing  its  use  as  well  as  its 
salable  valnfc  It  is  urged  In  support  of  this 
tbat  the  farms  adjoining  this  tract  are  large 
and  devoted  to  tobacco  and  wheat  raising, 
and  that  there  are  no  tracts  with  as  few  as 
lOO  acres,  in  that  vicinity.  We  have  care- 
fnlly  examined  the  map  and  evidence  relat- 
ing to  the  shape,  nature,  and  character  of  the 
lands  in  question,  and  are  firmly  of  the  opin- 
ion that  the  lands  are  susceptible  of  the  di- 
vlsioD  pn^iosed  without  materially  aaeeting 
tlieir  osefDlness  or  value.  The  old  road 
which  nms  ttaroogb  the,  farm  la  an  east  out- 
let for  eadt  proposed  tract,  and  has  been 
employed  in  the  enjoyment  of  the  farm  as  a 
wliole  and  may  be  so  employed  by  the  sev- 
eral owners  when  divided.  While  most  of 
the  evidence  introduced  by  both  sides  iwe- 
sents  chiefly  the  opinion  of  the  witnesses,  yet 
there  Is  sufficient  testimony,  aside  from  the 
map  introduced,  to  have  fully  warranted  the 
trial  court  in  arriving  at  the  conclusion  that 
the  lands  are  soscwtible  of  advantageous  di- 
vision. 

(3]  It  is  next  urged  that  the  judgment  of 
partition  is  premature,  in  that  the  lien  debt 
must  first  be  satisfied,  and  this  would  take 
an  unascertained  part,  leaving  at  present  an 
unknown  number  of  acres  for  division.  This 
position  is  not  well  token.  The  commlasion- 
eis  appdnted  to  divide  the  lands,  and  who 
made  the  toitatiTe  report  of  division,  so  ar- 
ranged tlie  division  as  that  the  i>art  sold  may 
be  increased  «r  diminished  without  changing  | 


the  general  outline  of  the  remainder.  Ac- 
cording to  all  the  evidence  on  both  sides,  the 
tract  is  worth  from  $45  to  $50  per  acre. 
All  the  neighboring  landowners  give  evidence 
to  this  effect.  Those  most  interested  assert 
that  80  acres  laid  off,  as  proposed,  will  be 
adequate  to  raise  a  sum  suffldoit  to  satisfy 
the  entire  lien  debt.  When  laid  off,  as  sug- 
gested, the  loss  of  the  80  acres  will  not  so 
impair  the  residue  as  to  render  a  division 
impracticable.  The  judgment  directs  the  mas- 
ter commissioner  to  sell  only  enough  of  the 
tract  to  satisfy  the  lien  debt,  and,  when  this 
sale  is  made,  definitely  fix  the  boundary  of 
the  tract  sold  so  that  the  balance  can  be 
certainly  known  and  Iwundaries  fixed.  There 
is  no  good  reason  why  the  judgment  should 
not  have  directed  a  division  of  the  residue 
after  the  sale  of  this  portion  for  the  satisfac- 
tion of  the  lien  claim.  This  court,  in  the 
case  of  Maynard  v.  Maynard,  178  Ky.  832, 
198  S.  W.  910,  approved  a  judgment  parti- 
tioning lands  after  a  sale  of  a  portirai  to 
satisfy  a  lien  debt,  in  substance  the  same 
as  the  one  complained  of  here.  Certainly  ap- 
pelant, Mrs.  V.  J.  King,  wiU  not  be  preju- 
diced by  such  division. 

[4]  Appellant  insists  that  she  was  entitled 
to  recover  rents. for  the  use  of  the  farm  for 
the  year  1916.  D.  M.  King  died  In  October, 
1916.  He  and  his  wife  were  residing  upon 
the  farm  In  question  at  the  time  of  his  death, 
and  some  of  the  wheat  lands  had  been  pre- 
pared, If  not  sown,  for  the  following  year. 
The  widow  continued  to  reside  in  the  man- 
sion house  on  the  farm ;  she  rented  some  of 
the  land  and  caused  it  to  be  cultivated.  For 
this  the  appellant  claims  rent.  The  widow 
was  entitled  to  the  use  and  occupancy  of  the 
mansion  house,  bam  and  lot,  garden  and 
orchard,  if  there  was  one,  free  from  rent  un- 
til assigned  dower.  No  dower  had  been  as- 
signed up  to  the  commencement  of  this  ac- 
tion. J.  M.  King  does  not  reside  upon  the 
farm,  but  owns  a  large  one  near  by.  He  did 
not  occupy  or  use  any  part  of  the  farm  In 
question.  The  widow,  Mrs.  Katie  King,  used 
less  than  one-half  of  the  farm  according  to 
the  evidence.  She  was  entitled  to  use  at 
least  one-third  of  the  farm  in  addition  to  the 
house,  garden,  barn,  and  lot,  etc.  3.  M.  King 
was  entitled  to  one-third  Of  the  farm,  ex- 
cluding the  house,  garden,  etc.,  which  the 
widow  occupied ;  but  he  is  not  claiming  rent 
from  the  widow,  and  insists  that  she  is  en- 
titled to  the  use  of  tbe  place  without  paying 
rent.  If  appellant,  Mrs.  V.  J.  King,  was  en- 
titled to  rent  at  all,  it  was  upon  one-third  of 
the  farm  exclusive  of  the  widow's  right  to 
use  the  bouse  and  premises.  According  to 
tbe  evidence,  J.  M.  King  approached  V.  J. 
King  in  the  early  part  of  1916  and  Inquired 
of  her  what  she  wanted  to  do  with  her  part 
of  the  D.  M.  King  farm  that  year,  and  she 
declined  to  give  him  an  answer  or  to  tdl  him 
what  she  wanted  to  do.    Her  son  advised 
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her  tbat  she  should  Itidieate  what  her  pur 
pose  was,  but  she-  refused.  From  tbe  evl' 
dence  It  further  appears  tbat  about  ime-haU 
of  the  farm  was  not  used  at  ell  that  year, 
and  both  Mrs.  Katie  King  and  J.  M.  King  as- 
sert that  tbey  were  ^vUUng  for  appellant  to 
have  the  use  of  some  part  of  the  farm  and 
did  not  Interfere  with  her  using  <w  occupying 
the  same.  Considered  In  the  light  of  this 
evidence,  we  do  not  think  the  trial  court 
erred  in  refusing  to  allow  appellant,  V.  J. 
King,  to  recover  rents  for  the  year  1916. 

Complaint  Is  made  that  one  of  the  commis- 
sioners appointed  to  divide  the  land  was  not 
qualified  because  of  partiality,  but  we  find 
no  suflScient  ground  upon  which  to  rest  this 
complaint  From  the  evidence  It  appears 
that  the  commissioner  complained  of  is  a 
man  of'  good  Standing  in  his  county,  wide 
experience,  and  of  special  fitness  for  the 
work  contemplated.  He  is  a  surveyor  who 
has  helped  to  divide  a  great  number  of  tracts 
of  land,  and  who  has  been  repeatedly  elect- 
ed to  the  office  of  county  surveyor  of  Harri- 
son county. 

(I,  I]  It  is  also  Insisted  by  appellant  that 
the  lien  note  presented  by  the  answer  of  the 
defendant  J.  M.  King  is  not  sufficiently  prov- 
en under  sections  3870-3874,  Kentucky  Stat- 
utes. In  view  of  the  fact  that  the  pleadings 
nnd  all  the  evidence  in  the  record  sustains 
the  Justness  of  the  claim,  and  the  further 
fact  that  appellant  In  her  brief  admits  that 
the  note  is  a  Just  charge  against  the  lands, 
this  court  would  not  be  justified  in  revers- 
ing the  Judgment  of  the  lower  court  upon  tliis 
ground.  Moreover,  this  court  has  in  more 
than  one  instance  sustained  such  claims  up- 
on substantially  the  same  kind  of  proof  as 
here  presented.  No  objection  was  made  In 
the  lower  court  to  the  claim  based  on  the 
note,  because  of  insufficient  verification.  Re- 
ply was  filed  and  Issue  Joined  upon  the  claim 
without  objection.  Repeatedly  this  (^urt 
has  held  that  this  questlou  Is  waived  by 
pleading  to  the  claim.  In  Maynard  t.  May- 
nard,  supra,  it  is  said: 

"ITie  proper  procedure  in  raisiiig  this  qnea- 
fion  in  the  trial  court  is  a  motion  for  a  rule  to 
require  verification  of  the  claim.  Thomaa  v. 
Thomas,  15  B.  Mon.  178.  It  cannot  be  done 
by  filing  a  demurrer  to  the  pleadings,  as  cons- 
scl  argue  the  question  was  raised  by  them  in 
the  trial  court  By  filing  the  demurrer  to  the 
pleading,  setting  up  the  dalm,  plaintiff  waived 
demand  and  proof,  Lytle  v.  Davidson  [67  S.  Vf. 
34]  23  [Ky.  Law]  Rep.  2262,  as  does  a  plea  to 
the  merits  of  the  claim,  Hudson  v.  Combs,  110 
Ky.  762  t«2  S.  W.  700];  Gray  v.  OrasUni, 
165  Ky.  771  [178  S.  W.  1070]." 

[7]  Appellant  asserts  that  there  was  suffi- 
cient personal  property  and  money  in  the 
hands  of  the  administrator,  J.  M.  King,  to 
have  fully  paid  off  and  satisfied  the  Hen 
note  in  question,  and  that  It  was  his  duty 


first  to  exhAust  tbs  persoaal  l^wptrty  be- 
fore asserting  his  Ilea  upon  the  real  prop- 
erty. Appellees  denied  that  there  was  suf- 
ficient funds  in  the  hands  of  the  personal 
representative  to  discharge  in  whole  or  in 
part  the  lien  debt.  This  is  not  an  action  for 
a  settlement  of  the  estate  of  D.  M.  King, 
but  is  a  suit  for  a  sale  of  lands  for  a  divi- 
sion of  the  proceeds.  The  lien  note  is  pre- 
sented by  tlie  answer  of  the  defendant  J.  M. 
King.  It  is  admitted  to  be  a  lien  upon  the 
lands  sought  to  be  divided.  Its  holder  had 
the  right  to  assert  his  claim  and  to  enforce 
his  lien  against  the  lands  in  tbi^  action. 
£iBpecially  is  ttds  true  where  no  settlement 
of  the  estate  is  prayed,  or  effort  made  to  shon- 
that  an  administrator  has  in  bis  hands  suf- 
ficient funds  with  which  to  satisfy  ttie  in- 
cumbrance. 

[1]  The  trial  court  adjudged  the  cost  o{ 
the  assignmeDt  of  dower  against  appellant, 
and  this  we  think  was  error.  There  was  no 
controverted  question  of  fact  with  reference 
to  the  assignment  of  dower.  The  petition 
admitted  that  the  widow  Katie  King  was  en- 
titled to  dower.  The  answers  assert  the  same. 
The  cost  in  this  respect  should  have  been 
paid  by  all  of  the  parties  interested,  ac- 
cording to  the  role. 

Judgment  Is  affirmed,  with  direction  to  cor- 
rect the  taxation  of  costs  aa  I  have  above 
indicated. 


COHEN  v.  CITY  OF  HBJNDBRSON. 
(Court  of  Appeals  of  Kentucky.    Dec.  20, 1918.) 

1.  MnNICIPAL  CoBPOaATIOITB  €=»265— Stbeet 
IltPBOVEMENTS— POWEB— SOTJBCK. 

Generally  a  municipal  corporation,  subject 
to  constitutional  restrictions,  may  do  anything 
in  the  way  of  street  improveUMnts  which  its 
charter  or  other  statute  anthoriaes  it  to  do,  bat 
in  centaractinff  for  such  work  it  is  limited  by  the 
terms  of  the  statute  under  which  it  proceeds. 

2.  MtrWlCIPAI,   COBPORATIONB   ^3»340— STREET 
'  lUFBOVEUBNTS— ColfTBAOT. 

Municipal  corporation  contract  for  street 
improvements  must  conform  to  the  statute  which 
authorises  the  Work  to  be  done. 

3.  MUNICIPAI,  CORFOBATIOITS   *=»SBO— StBEBT 
IMPBOVEMENTH— IlXBOAL  OoNTBACT— LlABIIi- 

nrr  or  MtTNiorpAurr. 
Municipal  corporations  cannot  be  hdd  liable 
for  costs  of  street  improvements,  where  the 
statute  prohibits  a  municipal  corporation  from 
constructing  streets  at  the  cost  of  the  munici- 
pality. 

4.  MUKICrPAI,     COBPOBATIONB     «=>374(1)      — 
StBEET    iMFBOVKUEITTa— LIABIUTT    Or   ClTV. 

Where  statute  imposes  conditions  upon  mu- 
nicipal corporation's  power  to  construct  street 
at  its  own  cost  the  munidpaUty  cannot  be  made 
liable  for  street  improvements,  unless  such  con- 
ditions are  complied  with. 
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5.  Mttnioipai.    Gobpobaxiorb    4bS3874<1)    — 
Street  Iupbotkuerib— Gtty'b  ItUBiLrrr. 

Statute  pTOTidinf  that  muiiteipal  corporatkw 
cannot  be  made  liable  tor  street  impioyemaita, 
unless  it  shall  have  the  right  to  enforce  the  pay- 
ment of  costs  against  property  benefited  thereby, 
applies  only  where  a  corporation  has  the  right 
and  authority  to  make  the  improTement  at  the 
cost  of  abutting  property. 

6.  hunicipai.    gobporations    «=>s74(1)    — 
Strebt  Ivfbovbuentb— L(IABII.ITT. 

Municipal  corporation  will  be  liable  to  eon- 
tractor  for  street  improTements,  althongh  con- 
tract provided  that  improvements  should  be 
made  at  the  costs  of  abutting  property,  where 
tb<>  corporation  has  the  right  to  contract  for  im- 
provcmenta  and  is  not  prohibited  by  statute 
from  paying  for  them ;  but  the  property,  on  ac- 
count of  its  nature  or  ownership,  cannot  be  sub- 
jected to  costs,  notwithstanding  statutory  provi- 
sion that  corporation  cannot  be  made  liable  for 
street  improvements,  unless  it  shall  have  right 
to  enforce  payment  of  costs  against  property 
benefited  thereby. 

7.  MUNICIPAI.     COBPOBATIONS     «s»374(l)     — 

Stbeet  Ikpboveuektb— Liability. 
In  absence  of  statute  prohibiting  municipal- 
it.v  from  improving  street  at  its  costs,  generally, 
municipality  having  power  to  contract  for  street 
improvement,  but  no  authority  to  make  the  costs 
a  charge  upon  abutting  property,  is  prima  facie 
liable  to  contractor. 

8.  MUMICIPAI.     COBFOBATIOITB     «a»374(l)     — 

Stbket  Ikfbovkicbntb— LIABIUT7  or  Mu- 

NICIFALITX. 

City  authorized  to  contract  for  street  im- 
provement, and  not  prohibited  from  paying  for 
tbem,  is  liable  to  contractor,  though  contract 
provided  that  improvements  should  be  made  at 
tbe_  costs  of  abutting  property,  where  city  hav- 
ing authority  so  to  do  fails  to  take  the  proper 
Kteps  to  make  the  abutting  property  liable  to  an 
assessment  for  the  costs. 

9.  MimiCIFAI,     COBPOBATTONB     9=»111(1)     — 

Statutes  «=»68  —  Obdinancbb  —  BmsoT  or 

Unconstitutiorautt. 
Neither  an  unconstitutioDal  statnte  nor  ordi- 
nance founded  thereon  can  create  any  rights  or 
bestow  any  powers. 

10.  municipai.     cobpokationb    «s>350    — 
Stbeet  Iufboveuknts— Invaud  Contbact. 

Ky.  St.  S  3459a,  being  unconstitational,  an 
ordinance  directing  mayor  to  enter  into  street 
improvement  contract  under  such  statute  and 
oootract  entered  into  pursuant  to  sQch  ordi- 
nance, are  void,  and  city  cannot  be  held  liable 
for  improvements  made  pursuant  thereto. 

11.  MumoiPAi.  Cobpokations  ®=>851  — Con- 
TBAcrre— Statdteb, 

Contractors  who  deal  with  municipal  corpo- 
rations, in  r^ard  to  matter  provided  tm  by  its 
('bart4>r,  are  bound  to  see  that  charter  provisions 
are  complied  with,  and  upon  failure  so  to  do 
must  soffer  conseqaences. 


12.  MoiaciPAZ,      GOBFOSATIQnB 

STREatT  luPBOTKiaMTB— Liability  or  City 

— EJSTOPPEL. 

City,  by  accepting  street  improvements  made 
onder  contract,  void  because  made  pursuant  to 
Ky.  St.  {  345^,  which  is  unconstitutional,  was 
not  estopped  to  claim  that  the  work  was  done 
without  a  valid  contract,  not  being  able  to  ratify  I 
a  contract  which  it  had  no  anthority  to  make.      ' 

18.  McniciPAi.     C0BP0BATI0I7S     e=3.S50     — 
Stbeet  Impbotdoentb— Liability  or  City— 
Invalid  Contbact. 
Under  Ky.  St.  Si  3449,  3457,  and  8ecti<m 
3290,   subsec.  7,   city  entering  into  street  im- 
provement contract,  void  because  made  pursu- 
ant to  unconstitutional  statute,  section  3459a, 
and  ordinance  founded  thereon,  cannot  be  held     . 
liable  for  improvements  made  under  the  powers 
it  had  to  contract  for  street  improvements  other 
than  the  sappoaed  powers  it  attempted  to  exer- 
cise. 

Thomas,  X,  dissenting. 

Appeal  from  Circuit  Court,  Henderson 
County. 

Action  by  Joseidi  Cohen  against  the  City 
of  Henderson.  Judgment  of  dismissal,  and 
plalntjitr  appeals.    Affirmed. 

I     Vance  &  Hdlbronner,  of  Henderson,  for 
I  appellant 

B.  S.  Morris,  of  Henderson,  for  appellee. 

HURT,  J.  The  dty  of  Henderson  Is  a  dty 
of  the  third  class.  In  1912  the  General  As- 
sembly attempted  to  amend  section  3459,  Ky. 
Stat,  which  is  a  part  of  tlie  charter  of  cities 
of  the  tblrd  dass.  The  attempted  amend- 
ment is  now  section  3459a,  Ky.  Stats.  It 
provided  a  very  comprehensive  plan  for  the 
construction  and  reconstruction  of  the  streets 
of  the  cities  of  that  dass,  upon  what  is  term- 
ed the  "ten-year"  plan,  at  the  cost  of  the  own- 
ers of  the  property  abiittlng  upon  the  streets, 
and  provided  for  issuing  the  bonds  of  the  mu- 
nicipality, for  the  costs  of  the  Improvemept,  In 
anticipation  of  the  collection  of  the  assess- 
ments t»  be  made  against  the  property  own- 
ers It  is  gathered  from  the  petition  that  on 
the  lOth  day  of  July,  1912,  the  common  coun- 
cil of  the  dty  of  Henderson,  adopted  an  or- 
dinance, which  provided  for  the  construction 
of  concrete  gutters,  curbs,  and  sidewalks, 
upon  certain  of  the  stfeets  of  the  city,  In  ac- 
cordance with  the  plan  provided  by  section 
S459a,  supra,  and  directed  the  mayor  to 
enter  into  a  contract  with  some  one  to  make 
the  improvements,  as  provided  in  the  ordi- 
nance. In  pursuance  to  the  ordinance,  a  con- 
tract was  entered  into  between  tiie  city,  act- 
ing by  the  mayor,  and  the  Stratman  Con- 
crete Company,  for  doing  the  work.  The 
contract  was  in  accordance  with  the  ordi- 
nance, which  was  referred  to  and  made  a  part 
of  tihe  contract.  The  ordinance  provided  that 
the  improvements  should  be  mode  as  provided 


«=3For  other  cum  •«•  aam*  toplo  and  KBT-N(JUBKR  In  all  Key-Nnmlxred  Dlsests  and  Indnm 


Digitized  by  ^OOQIC 


6 


SOT  SOUTHWESTBBN  REPOBTER 


(Ky. 


by  section  S4S9a,  supra.  Ibe  work  was  done 
In  accordance  with  the  ordinance  and  con- 
tract, and  all  the  requirements  of  section 
34S9a  were  compiled  with,  which  were  re- 
quired by  that  act  to  make  the  costs  of  the 
Improvements  a  lien  upon  the  abutting  prop- 
erty. In  accordance  with  the  terms  of  that 
statute,  the  cost  of  the  work  was  apportioned 
between  the  various  abutting  property  own- 
ers, who  having  failed  to  pay  the  costs  with- 
in 30  days  the  dty  executed  its  bonds  in 
paym^it  of  the  work,  as  provided  by  section 
<(459a,  and  delivered  them  to  the  contractor. 
The  bonds  were  made  payable  to  bearer,  and 
contained  a  recitation  that  they  were  issued 
in  pursuance  of  the  above-mentioned  ordi- 
nance, and  by  virtue  of  the  power  vested  in 
the  city  by  the  statute,  section  3459a,  and  to 
secure  their  payment  the  faith  and  credit  of 
the  dty  was  pledged,  as  well  as  a  lien  on  the 
abutting  property.  The  appellant  became  the 
owner  of  several  of  the  bonds  by  purchase 
from  the  contractor  or  his  vendee. 

This  court,  in  the  case  of  Hickman  v. 
Klmbley,  161  Ky.  652, 171  S.  W.  176,  held  that 
secticHi  3459a,  supra,  was  enacted  contrary 
to  the  requirement  of  section  51*  of  the  Con- 
stitution, and  was  therefore  void,  and  it  fur- 
ther held  that  an  ordinance  enacted  for  the 
construction  of  a  street  under  tliat  statute 
was  void,  because  the  provisions  for  the  pay- 
ment under  that  act  could  not  be  disregarded, 
and  the  provisions  for  the  construction  sus- 
tained, since  provisions  for  the  payments 
are  such  a  material  iwrt  of  the  ordinance 
that  it  is  impossible  to  separate  them  from 
the  other  provisions  of  the  ordinance,  and  as- 
sume that  the  improvements  would  have  been 
ordered,  without  the  provisions  for  payment. 
The  opinion  in  that  case  was  followed  and 
approved  in  City  of  Henderson  v.  Lfieber's 
Jflx'r,  175  Ky.  15,  192  S.  W.  S30,  wherein  it 
was  held  that  an  ordinance  similar  to  the 
one  mentioned  above  was  void,  because  the 
common  council  was  without  authority  to 
enact  such  an  ordinance,  and  that  the  costs 
of  Improvements  made  under  an  ordinance, 
under  the  provisions  of  section  3450a,  did 
not  create  any  lien  vpon  the  prc^erty  of  the 
abutting  property  holders,  and  that  It  could 
not  be  subjected  for  an  assessment  by  virtue 
of  an  ordinance  under  that  act. 

Cohen,  alleging  in  his  petition  substantially 
as  stated  above,  sued  the  city  of  Henderson, 
and  sought  to  recover  of  it  the  amount  of  his 
bonds,  with  interest.  The  city  interposed  a 
general  demurrer  to  the  petition  as  amended, 
which  was  sustained,  and  the  action  dismiss- 
ed, and  fr<Mn  the  Judgment,  Cohen  has  ap- 
pealed. 

(a)  The  petition  avers  that  the  ordinance 
under  which  the  work  was  done  and  the 
bonds  issued  is  void,  and  that  the  bonds  can- 
not be  adlected  from  the  abutting  property 
owners,  nor  can  the  lien  attempted  to  be 
created  be  enforced  against  the  property;  bat 


appellant  insists  that,  inasmuch  as  the  dty 
made  a  contract  for  the  doing  of  the  work 
at  the  costs  of  the  abatting  property,  and  to 
pay  for  It  out  of  a  fund  to  be  raised  by  as- 
sessments upon  the  property,  and  having  ac- 
cepted the  work  as  having  been  done  accord- 
ing to  the  contract;  and  the  property  owners 
having  refused  to  pay  the  assessments,  and 
the  dty  being  unable  to  enforce  the  payments 
of  the  assessments,  that  tb.e  city  is  primarily 
liable,  and  can  and  should  be  required  to  pay 
the  bonds.  In  support  of  this  contention  the 
cases  of  Oty  of  Louisville  v.  Hyatt,  5  B.  Mod. 
199,  City  of  Lonlsville  v.  Leatberman,  99  Ky. 
213,  35  S.  W.  625,  18  Ky.  Law  Bep.  124, 
City  of  Louisville  v.  Bllzer,  116  Ky.  359,  73 
S.  W.  1115,  24  Ky.  Law  Bep.  2263,  and  Han- 
cock Co.  V.  City  of  Mt.  SterUng,  170  Ky.  207. 
183  S.  W.  856,  are  cited,  but  neither  of  these 
cases  seem  to  be  in  point,  as  will  hereafter  be 
shown. 

[1,  1]  As  a  general  rule,  a  municipal  cor- 
poration, subject  to  constitutional  restric- 
tions, may  do  anything  in  the  way  of  street 
improvements  which  its  charter  or  other 
statute  authorizes  it  to  do ;  but,  in  contracting 
for  such  work.  It  Is  limited  by  the  terms  of 
the  statute  under  which  it  proceeds,  and  a 
contract  to  perform  such  work  must  conform 
to  the  statute  which  authorises  the  work  to 
be  done. 

[S-»]  (1)  Where  statutory  provisions  pro- 
hibit a  UMinlclpal  corporation  from  construct- 
ing streets  at  the  cost  of  the  mnnldpality,  or 
impose  conditions  upon  its  power  to  do  so, 
the  munidpallty  cannot  be  made  liable  in  the 
first  Instance  for  street  improvements,  nor  in 
the  second  Instance  unless  the  conditions 
are  complied  with. 

(2)  Where  a  statutory  provision  applies  to 
a  munidpal  corporation,  to  the  effect  that 
the  corporation  cannot  be  made  liable  for 
street  improvements,  unless  it  shall  have  the 
right  to  wforee  the  iMyment  of  the  costs 
against  the  property  which  receives  the  bene- 
fits of  the  improvemeats,  that  provision  is 
nidiMd;  but  it  is  held  that,  where  such  a 
statutory  provision  prevails,  it  applies  only 
to  cases  where  the  corporation  has  the  right 
and  authority  -to  make  the  improvement  at 
the  costs  of  the  abutting  property,  and  does 
not  apply  to  cases  where  the  corporation 
has  the  right  to  contract  for  the  improve- 
ments, and  Is  not  prohibited  by  statute  from 
paying  for  them,  but  on  account  of  the  na- 
ture or  ownership  of  the  property  It  cannot 
be  subjected  to  the  costs,  and  in  Oxe  latter 
state  of  case  the  corporation  will  be  liable  to 
the  contractor,  although  the  contract  pro- 
vided that  the  improvements  should  be  made 
at  the  costs  of  the  abutting  property. 

(3)  In  the  absence  of  statutory  provisions 
prohibiting  a  munldpallty  from  improving 
the  streets  at  its  costs,  the  general  rule  is 
that,  where  a  dty  or  town  has  the  power  and 
authority  to  contract  for  a  street  improve- 
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nent,  bnt  has  no  authority  to  make  the  coeta 
of  the  ImproTement  a  charge  upon  the  abut- 
ting property,  the  corpontian  Is  primarily 
llaUe  to  the  contractor. 

(4)  Another  role  la  that,  where  a  munici- 
pal corporatlim  has  authority  to  ooatract 
for   street    Improvements,  and  is  not  pro- 
hibited by  statute  from  paying  for  them,  and 
makes  a  contract  to  have  the  work  done  at 
the  cost  of  the  abutting  property,  and  has 
aathortty  so  to  do,  but  fails  and  neglects  to 
adopt  the  proper  measures,  or  to  take  the 
proper  stepe  to  make  the  abutting  property 
liable  to  an  assessment  for  the  costs,  the 
corporation  is  liaUe  to  the  contractor,  al- 
though the  ctmtract  provided  that  the  Im- 
provements should  be  made  at  the  costs  of 
tbe  abutting  property.     Many  of  the  adju- 
dications of  this  court  in  regard  to  street 
Improvements,  and  the  liability  of  the  cities 
and  towns  in  their  corporate  capacity  for 
the  costs  of  the  improv«menta,  have  been 
ccmtrolled  by  charter  or  statutory  provlsionB 
applying  to  such  corporatiODS  at  the  time  of 
the  adjudications,  and  cause  apparent  In- 
consistendes  In  the  adJodlcationB,  when  not 
read  in  connection  with  the  statutory  or  char- 
ter provisions  which  influenced  the  declslc«8 ; 
but  a  reference  to  the  following  cases  wUl 
show  that  the  general  principles  and  rules 
above  mentioned  have  been  adhered  to  when 
the  facts  of  the  particular  case  have  brought 
It  witlOn  <me  of  the  prlnciides  above  stated: 
Guthrie  y.  <31ty  of  LoulsviUe,  6  B.  Mon.  675 : 
Craycraft  v.  Selvage,  10  Bush,  708;    Mur- 
phy V.  City  of  Louisville,  d  Bush,  188 ;  Hydes 
V.  Joyes,  4  Bush,  465,  96  Am.  Dea  311;   City 
of  Covington  v.  Dressman,  6  Bush,  210;  City 
of  Louisville  v.  Nevln,  10  Bush,  660,  19  Am. 
Rep.  78;  Caldwell  v.  Rupert,  10  Bush,  180; 
Preston  v.  Boberts,  5  Ky.  Law  Rep.  67 ;  City 
of  Covington  v.  SmiOi's  Ex'r,  12  Ky.  Law  Rep. 
141 ;  City  of  Covington  v.  Wood,  10  Ky.  Law 
Rep.  1022;  City  of  Louisville  v.  Hexagon  Tile 
Walk  Co.,  103  Ky.  652,  45  S.  W.  667,  20  Ky. 
Law  Bep.  236;   Terrell  v.  Paducah,  122  Ky, 
331,  82  S.  W.  310,  28  Ky.  Law  Bep.  1237,  5 
L.  R.  A.  (N.  S.)  288;  City  of  Covington  v.  No- 
land  &  Co.,  89  S.  W.  216,  28  Ky.  Law  Rep. 
314 ;  CltjMof  Louisville  v.  McNaughton,  44  S. 
W.  380, 19  Ky.  Law  R^.  1695 ;  City  of  Louis- 
ville V.  Meyer,  32  S.  W.  290, 17  Ky.  Law  Rep. 
666 ;  City  of  Louisville  v.  Leatherman,  99  Ky. 
213,  35  S.  W.  625,  18  Ky.  Law  Rep.  124;  City 
of  Louisville  v.  Bltzer,  115  Ky.  359,  73  S.  W. 
1115,  24  Ky.  Law  Rep.  2263,  61  L.  B,  A.  434 ; 
Uleason  t.  Bamett,  106  Ky.  125,  50  S.  W.  67, 
20  Ky.  Law  Bep.  1694;   De  Board  v.  Bowl- 
ing Green,  6  B.  Mon.  229 ;  Goanell  v.  Louis- 
ville, 104  Ky.  212,  46  S.  W.  722,  20  Ky.  Law 
B^.  619;   City  of  Louisville  v.  Hyatt,  6  B. 
Mon.  199;   Trustees  of  Bellevlew  v.  Hohn, 
82  Ky.  1;   Kearney  v.  City  of  Covington,  1 
Mete.  346.    The  cases  cited  by  appellant  are 
in  accord  with  the  prlnc4>ies  of  the  others 
above  named. 


[••11]  <b)  One  of  the  principles  consistent- 
ly  adhered  to  in  all  the  cases  is  that,  before 
the  municipal  corporatloii  can  be  made  liable 
for  street  improvements,  it  must  aiipear  that 
the  contractor  has  a  valid  contract  with  the 
corporation  by  whidi  It  bound  itself  to  pay 
for  the  improvements.  To  make  the  contract 
valid,  the  corporation  must  have  the  power 
to  enter  into  the  contract,  and,  if  possessing 
the  power  to  make  the  contract,  the  require- 
ments of  the  statute  giving  it  the  power  must 
have  been  complied  with,  and  the  plan  pro- 
vided by  law  for  the  making  of  the  contract 
must  have  been  adhered  to.  The  statute  In 
the  Instant  case,  which  authorized  the  ordi- 
nance under  which  the  work  was  done,  and 
the  ordinance  Itself,  are  both  confessedly 
void.  The  condition  is  Just  the  same  as  If 
section  3458a  of  Ky.  Stats,  had  never  been 
attempted  to  be  enacted.  An  unconstitution- 
al statute,  and  an  ordinance  founded  up  such 
statute,  neither  can  create  any  ri^ts  nor  be- 
stow any  power.  As  said  In  Norton  v.  Shel- 
by County,  118  U.  B.  426,  6  Sup.  Ct  1121,  30 
L.  Ed.  178: 

"An  unconstitutional  act  ia  not  a  law;  it  con- 
fers no  rights;  It  imposes  no  duties;  it  affords 
no  protection ;  it  crates  no  office;  it  is  in  legal 
contemplation  *  *  *  as  though  it  had  never 
been  passed." 

Hence  the  common  council  was  without 
authority  to  enact  the  ordinance,  and  the 
ordinance,  being  void,  gave  the  mayor  no 
authority  to  enter  into,  the  contract  for  the 
city.  Hence  the  contractor  occupied  the  posi- 
tion of  a  volunteer.  In  Murphy  v.  City  of 
Louisville,  9  Bush,  189,  the  ordinance  of  the 
city  required,  before  the  city  could  be  bound 
upon  a  contract  fonstreet  improvements,  that 
the  contract  must  he  signed  by  the  mayor 
and  approved  by  the  board  of  aldermen  and 
the  common  council.  The  contract  was  sign- 
ed by  the  mayor  and  approved  by  one  of  the 
boards,  but  not  by  the  other.  The  failure 
to  have  the  contract  approved  by  one  of  the 
boards,  it  was  admitted,  released  the  abut- 
ting property  from  liability  to  pay  the  costs 
of  the  street  Improvements;  but  it  was  insist- 
ed that,  because  the  assessments  failed,  the 
dty  became  liable,  but  this  court,  however, 
held  that  Murphy  did  not  have  any  contract 
with  the  city,  because  the  contract  bad  not 
been  approved  by  both  of  the  boards,  as  the 
statute  required,  and  hence,  having  no  con- 
tract, he  was  a  volunteer,  and  could  not 
make  the  city  liable.  It  was  furthermore 
held  in  that  case  that  a  person  who  dealt 
with  a  municipal  oorporatlwi,  about  a  mat- 
ter which  is  provided  for  by  its  charter,  is 
bound  to  see  to  it  that  the  diarter  provisions 
ore  complied  with,  and  must  take  notice  of 
what  is  contained  in  them,  and  It  he  falls  to 
do  this  he  must  suffer  the  consequences, 
mvery  person  must  take  notice  of  the  stat- 
utes,  which  now  compose  the  <!harters  of 
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manldpal  corporations,  and  cftnnot  be  beard 
to  say  that  he  did  not  know  wbat  Umltatlons 
are  put  by  statute  npon  the  powo:  of  the 
councils  of  towns  and  cities. 

"The  persona  who  contract  with  municipal 
corporations  must,  at  their  peril,  know  the 
rights  and  powers  of  the  officers  of  such  munici- 
palities to  make  contracts  and  the  manner  m 
which  they  must  make  them."  City  of  Prince- 
ton T.  Princeton  Electric  Light  &  Power  Oo., 
166  Ky.  730,  179  S.  W.  1074;  DiUon  on  Mu- 
nicipal Corporations,  {  372. 

Having  no  contract  with  the  city  to  make 
the  improvements,  the  contractor  cannot 
recover  against  the  city  upon  an  implied  con- 
tract for  benefits  received  by  the  city  from 
his  work.  It  has  beea  continually  held 
that  municipal  corporations  are  not  bound, 
except  by  express  contracts,  made  by  of- 
ficers authorized  to  make  the  contract  and  in 
the  manner  prescriued  by  law.  City  of  Cov- 
ington V.  Hallam  &  Myera,  16  Ky.  Law  Rep. 
128 ;  Floyd  County  v.  Allen,  137  Ky.  576, 126 
S.  W.  124,  27  Ia  R.  A.  (N.  S.)  1125;  City  of 
Louisville  V.  Parsons,  150  Ky.  420,  150  S.  W. 
498;  City  of  Bowling  Green  v.  Gaines,  l23 
ICy.  5C2,  96  S.  W.  852,  29  Ky.  Law  Rep.  1013: 
AUln  V.  Board  of  Education,  14S  Ky.  746, 147 
S.  W.  920;  Perry  County  v.  Engle,  116  Ky. 
504.  76  S.  W.  382,  25  Ky.  Law  Rep.  813; 
D'loyd  County  v.  Oswego  Bridge  Co.,  143  Ky. 
eo.*},  137  8.  W.  237;  Grinstead  v.  Monroe 
CouDty,  156  Ky.  29^  IflO  S.  W.  1041 ;  Wor- 
rell Mfg.  Co.  V.  City  of  Ashland,  160  Ky. 
(««.  167  S.  W.  922,  52  L.  R,  A.  (N.  S.)  880; 
District  of  Highlands  ▼.  Michie,  107  S.  W. 
216,  82  Ky.  Iaw  Rep.  761;  City  of  Owensboro 
r.  Weir,  95  Ky.  150,  24  S.  W.  115, 15  Ky.  Low 
Hep.  506;  Trustees  of  Beileview  v.  Hobn,  82 
ICy.  1. 

112]  (c)  It  Is  insisted  that  the  city  ratifled 
the  contract  to  improve  the  streets  In  the 
Instant  case,  by  accepting  the  work  as  having 
t>een  done  according  to  the  contract  and  is 
therefore  est<«)ped  to  say  that  the  work  was 
(lone  without  a  valid  contract  with  the  city. 
The  city,  however,  could  only  ratify  a  con- 
tract, whi<^  it  had  authority  to  make,  be- 
cause it  cannot  do  indirectly  what  it  had 
not  authority  to  do  directly.  Hydes  v.  Joyes, 
4  Bush,  465,  96  Am.  Dec.  311 ;  Norton  ▼.  Shel- 
by County,  supra. 

(d)  It  is  insisted  that  the  city  did  have 
authority  to  make  the  contract,  under  which 
the  Improvementa  were  made,  other  than 
rbat  which  appeared  to  be  contained  in  the 
unconstitutional  statute,  and  having  exer- 
cised its  authority  in  such  an  irregular  way 
that  the  assessments  provided  for  oonld  not 
be  'enforced,  and  that  because  of  its  authority 
to-  make  a  contract  for  improvements,  that 
the  contract  it  did  make  was  not  ultra  vires, 
and  hence  it  should  be  made  liable  for  tlie 
costs.     However,  the  dty  did  not  pretend 


ttiat  it  was  contracting  by  reaacm  of  any 
other  powOTB  it  posMssad,  fapt  expresBly  en- 
acted tlie  ordinance  and  made  the  contract 
with  reference  to  its  supposed  powers,  grant- 
ed by  the  unconstitutional  statute,  and  it  can- 
not be  assumed  that  it  would  have  mode  the 
contract  under  any  other  terms  than  the 
supposed  powers  gave  it.  To  make  the  city 
now  liable  nnder  the  powers  it  had  to  con- 
tract for  street  UnjfToyemeats,  other  than  tlie 
supposed  powers  it  attempted  to  exercise,  it 
would  be  necessary  to  show  that  the  ordi- 
nance and  contract  were  snch  as  to  make  the 
city  liable  under  its  real  powers. 

[13]  To  determine  what  its  real  powers 
were,  it  will  be  necessary  to  conatrne  sections 
3449,  3457,  and  subsection  7  of  section  3290, 
Ky.  Stats.,  together.  When  tills  is  done,  It 
will  be  observed,  according  to  the  provisions 
of  section  3457,  supra,  that,  before  the  city  is 
made  liable/  for  street  improvements  at  all, 
both  the  ordinance  nnder  whldi  the  work 
was  done  and  the  contract  must  specify  that 
it  was  to  be  paid  tor  out  of  the  city  treasury. 
Neither  tbe  ordinance  nor  the  contract  con- 
tained any  such  specification.  Hence  the 
bonds  sued  on  are  void  so  far  as  they  create 
an  obligation  upon  the  city.  While  the  equi- 
ties of  this  case  greatly  weigh  in  favor  of  the 
appellant,  and  the  result  seems  harsh,  the 
setting  aside  of  the  well-established  prin- 
ciples of  law  to  save  him  from  the  conse- 
quences cannot  be  Justlfled,  as  the  evil  con- 
sequences wbld)  would  flow  from  a  contrary 
holding  would  be  unending. 

The  judgment  is  therefore  affirmed. 

THOMAS,  J.,  dissents. 


CITIZENS'  STATE  BANK  OF  OREENUP  v. 
JOHNSON  COUNTT. 

(Court  of  Appeals  of  Kentucky.    Dec.  17, 1018.) 

1.  CoDNTiKS  «s»184—  Bonds  — "NEQOTiAnLE 

iNSTBUltEHTB." 

lionia  issued  by  a  county,  payable  at  a  regu- 
lar incorporated  state  bank,  in  accordance  witli 
the  requirements  of  law  at  that  Xiifi%,held  "ne- 
gotiable instruments." 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Negotia- 
ble Instruments.] 

2.  BiLi.8  AND  Notes  «=»329— Pubohasxks  iti 

Due  Cocbse— Statute. 
Ky.  St.  S  3720b,  subsec.  56,  declaring  that, 
to  constitute  notice  of  infirmity,  person  to  whom 
instrument  is  negotiated  must  have  had  actual 
knowledge  of  the  infirmity,  having  been  passed 
since  the  execution  of  the  bond  sued  on,  its  pro- 
visions will  not  govern  the  rights  of  the  parties, 
unless  declarative  of  the  pre-existing  law. 

3.  Bills  and  Notes  $=3329— Statutes. 

Ky.  St.  i  3720b,  subsec.  66,  declaring  that, 
to  constitate  notice  of  infirmity,  person  to  whom 
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instroment  ia  negotiated  mast  have  had  actual 
knowledge  of  infirmity,  or  of  lach  facta  tiiat  Ma 
takioB  tlia  inatrnment  amonntad  to  bad  faidi,  li 
dccUntiTe  of  the  pre-«aJBtiiif  law.- 

4.  Bills  and  Notks  «=»332— Bona  FidK  Pttb- 
CHA8BB— "AoroAL  NoTics." 

"Actual  notice,"  under  Ky.  St.  f  8720b,  snb- 
Mc.  S6,  providing  that,  to  conatitute  notice  of  in- 
firmity, peraon  to  whom  inatrnment  ia  negotiated 
most  have  had  acfnal  notice,  ia  cither  actual 
knoviedge  of  the  particular  iafirmity  or  aetsal 
knowledge  of  facta  which,  if  inveatigatedt  would 
disdose  the  defect. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Actual 
Notice.] 

5.  MtmiciPAi.    €oBPOKAnoNS    ^s>956(S)    — 
Bonds— BlviDENOB— Bona  Fids  Holdbb, 

PJjtintiff,  the  purchaser  of  a  nagotiable  coub> 
ty  bond,  KM  not  to  have  had  any  actual  notice 
of  infirmitiea  in  the  instrument,  which  would 
deprive  it  of  rights  as  purchaser  without  notice 

6.  Buxs  Ain>  Noras  «sa842— PmcKASR  in 
Good  Farh. 

The  same  standard  for  measuring  the  good 
or  bad  faith  of  a  purcliaaer  of  negotiable  paper 
appliea  when  be  acts  upon  evidence  furnished  by 
the  lace  of  the  paper  as  when  he  is  governed  by 
facts  alionde  the  paper. 

7.  Teial  «=9l39Cl>— Dibbction  ov  Vbbdtct. 

Where  the  evidence  is  such  that  reasonable 
men  would  not  draw  different  condnsions  there- 
from, it  is  the  duty  of  the  court  to  direct  the 
jury  accordingly. 

8.  MrNICtPAL    COSPOKATIONS    «=>942— BONDS 

—  Bona  Fide  Pttbchaseb  —  iNnsMtmce  on 

Face  or  Bond. 
A  bond  and  coupons  held  not  to  bear  upon 
their  faces  sufficient  evidence  of  alteration  to 
apprise  officers  of  a  purchasing  bank  of  some  in- 
firmity in  the  bond  at  the  time  it  was  purchased. 

».  Bills  and  Notes  «=>378  —  Fbatjddlent 
Altebatior — Matebialitt  of  Alteration. 
To  defeat  the  rights  of  a  holder  of  commer- 
cial paper  in  due  course,  a  fraudulent  alteration 
must  be  a  material  one. 

10.  MONICIPAL  COBPOBATIONB  «=>942— BoNUS 
— PUBCHASER  IN  DUE  COITKSE- ALTERATIONS. 

A  bond  and  coupons  keld  not  to  so  obviously 
show  that  the  numbers  on  them  had  been  alter- 
ed as  to  require  a  purchaser,  in  the  exercise  of 
good  faith,  to  have  investigated  the  title  of  the 
bolder. 

11.  AI.TKRATI0N  OF  INSTRXTMENTS  ®=>9— MATE- 
RIAL Alteration— Marginal  Nuubeb. 

The  number  placed  on  a  bond  forms  no  part 
of  its  obligatory  terms,  and  an  alteration  of  it, 
though  fraudulent,  would  necessarily  be  imma- 
terial. 

12.  Axtksatioit  or  Instruments  9=>8  —  re- 
tracing SlONATDRE. 

To  retrace  the  aignatnre  of  the  county  clerk 
on  a  bond  is  not  saeh  a  material  alteration  as 
will  invalidate  the  inatrument;  the  purpose  not 
being  to  give  validity  to  a  thing  which  never  had 


any,  but  to  preserve  fbat  which  dfd  have  va- 
Udlty. 

13.  Affeal  and  Bbbob  «=984S(1)  —  Hoot 
QintsTioNB. 
An  appellate  court  will  not  decide  a  question 
raised  by  the  parties,  but  not  presented  by  the 
evidence,  for  its  decision  on  such  a  moot  ques- 
tion woold  be  only  dictum. 

Appeal  from  Gircait  Ooart,  Jobaaon 
County. 

Action  by  the  Citizens'  State  Bank  of  Green- 
up against  Johnson  County.  Ftom  a  Judg- 
ment for  defendant,  plaintiff  appeals.  Re>- 
versed,  for  new  trial,  with  directions. 

Allan  D.  Oole,  of  Maysvllle,  Fogg  &  Kirk, 
of  Paintsville,  and  H.  W.  Cole,  of  MayvlUe^ 
for  appellant. 

Taughan  &  Howes,  of  Paintsville,  for  ai^ 
pellee. 

THOMAS,  J.  In  1891  the  fiscal  court  of 
Johnson  county,  by  an  order  duly  made  and 
entered  upon  its  records,  authorized  the  is- 
BTjal  of  10  of  the  county's  bonds,  for  the  sum 
of  $500  each,  aggregating  $5,000,  which  was 
done  for  the  purpose  of  raising  funds  to 
build  a  jaU  and  Jailer's  residence.  The  bonds 
were  duly  Issued,  bearing  6  per  cent  Inter- 
est, payable  semiannually,  and  were  made 
payable  to  bearer  and  at  the  Second  Nation- 
al Bank  in  the  city  of  Ashland,  Ky.  There 
were  attached  "to  the  bonds  coupons  represent- 
ing each  semiannual  installment  of  inter- 
est for  the  period  which  the  bonds  were  to 
run,  which  was  20  years  from  date.  The 
bonds  were  signed  by  the  county  Judge  of 
the  county,  and  countersigned  by  Its  county 
court  clerk;  the  coupons  being  signed  by 
the  latter  official  only. 

This  salt  was  filed  by  the  appellant,  plain- 
tiff below.  Citizens'  State  Bank  of  Greenup. 
Ky.,  against  the  county,  to  recover  npoo  a 
bond  which  plaintiff  alleges  is  one  of  the  Is- 
sue above  referred  to,  and  which  it  claimed 
to  own  under  a  bona  fide  purchase  made  in 
due  course  from  the  then  bolder  In  the  early 
part  of  the  year  1906. 

The  answer  pleaded  (1)  a  denial  that  plain- 
tiff was  a  bona  fide  purchaser,  or  that  it  ob- 
tained the  instrument  sued  on  in  due  course ; 
(2)  non  est  factum;  (S)  payment  and  cancel- 
lation; and  (4)  that  the  bond  sued  on.  If 
duly  executed,  was  never  Issued,  bnt  after 
execution  was  canceled.  Other  defenses 
growing  out  of  facts  arising  subsequent  to 
the  time  plaintiff  obtained  the  bond,  and 
which  defendant  insists  rendered  the  plain- 
tiff a  purchaser  with  notice,  if  one  at  all. 
were  relied  on,  but  none  of  them  is  sostained 
by  any  testimony  in  the  record. 

Trae  it  is  that  plaintiff  made  some  con- 
tracts looking  to  a  contemplated  transfer 
of  the  bond,  but  according  to  the  testimony 


^=>rtT  other  cases  see  nam*  topic  sod  KEY-NUMBBR  in  all  Ker-Numbered  Dlgeita  and  Indexes 
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none  of  tbem  was  ever  completed,  so  as  to 
vest  the  attempted  transferee  with  full  and 
cmnplete  title.  So  that,  according  to  our  view, 
the  case  must  be  determined  up<»i  the  theory 
that  plaintiff  at  the  time  of  the  suit  occupied 
the  same  status  with  reference  to  the  paper 
that  it  did  when  It  first  acquired  it  Appro- 
priate pleadings  made  up  the  issued,  and  upwi 
trial,  under  instructions  frcxn  the  court,  the 
Jury  returned  a  verdict  in  favor  of  defend- 
ant, resulting  In  the  dismissal  of  the  peti- 
tion. Complaining  of  that  Judgment,  plain- 
tiff prosecutes  this  appeal. 

Perhaps  it  should  have  been  said  that  tbe 
bonds  provided  for  the  county  to  have  the 
right,  after  five  years  from  date  of  their  is- 
sual,  to  pay  and  discharge  them,  and  the 
principal  defense  as  argued  by  counsel  Is 
that  this  reserved  right  was  exercised  with 
reference  to  the  bond  sued  on,  if  indeed  It 
was  ever  put  in  circulation  after  being  ex- 
ecuted, and  further,  that  If  it  was  never  put 
In  circulation  It  was  afterwards  canceled, 
and  that  in  either  event  plaintiff's  trans- 
feror obtained  It  fraudulently  from  the  ax- 
diivea  of  the  county,  and  in  the  same  man- 
ner removed  or  erased  from  the  face  of  the 
bond  the  evidence  of  cancellation  which  the 
county  had  put  upon  it,  and  with  the  bond  In 
this  condition  transferred  It  to  the  plaintiff. 
O^e  disposition  of  the  questions  raised  rela- 
tive to  the  manner  in  which  plaintiff  acquired 
the  bond  will  be  deferred  to  a  later  part  of 
this  opinion,  since  we  have  concluded  to  con- 
sider first  some  other  defenses  made  in  the 
answer. 

The  defense  of  non  est  factum,  which  in- 
cludes the  one  that  the  bond  was  forged, 
finds  no  support  whatever  by  any  testimony 
found  in  the  record.  On  the  contrary,  it  is 
conclusively  shown  that  the  bond  sued  on  was 
duly  subscribed  by  the  proper  officers  of  the 
county,  with  the  seal  of  the  county  thereto 
attached.  This  seems  to  be  conceded  by 
counsel  representing  the  county,  and  these 
defenses  will  require  from  us  no  further 
consideration. 

That  all  of  the  10  bonds  directed  to  be  and 
which  were  executed  were  also  Issued  and 
put  into  circulation  is  equally  established 
by  the  testimony,  especially  by  that  of  John 
P.  Wells,  who  is  shown  by  an  order  ot  the 
fiscal  court  to  have  been  employed  f<H:  the 
express  purpose  of  negotiating  the  bonds. 
He  says  in  his  testimony  that  all  10  of  them 
were  given  to  him,  and  that  he  sold  them; 
but  he  does  not  give  the  names  of  the  put^ 
chasers.  So  that  this  testimony  at  once  si- 
lences the  contention  that  the  bond  sued  on, 
provided  it  was  one  of  the  10,  was  not  is- 
sued after  being  executed. 

Another  uncontradicted  fact  appearing  in 
tha  record  is  that  only  6  of  the  10  Jail  bonds 
issued  were  ever  talcen  up  or  paid  by  the 
county.  On  December  15,  1897,  one  Howes, 
the  ex-sheriff  of  the  county,  produced  Nob. 


6,  7,   and  8  of  the  Jail  bonds  as  having   j 
been  paid  by  him,  and  they  were  ordered   \ 
canceled.    On  that  same  day  the  then  aberift 
of  the  county,  Samuel  Stapletoo,  prodaoed 
Nos.  8,  4,  and  6  of  the  same  issue,  whicb   j 
he  had  paid,  and  they  were  likewise  ordered 
canceled.    On  the  next  day,  December  16tli, 
an  order  was  made  to  cancel  2  of  the  Jail 
bonds,  which  the  order  redtes  had  thereto-   | 
fore  been   paid   by   W.   BL   Lttteral,   county    ! 
Judge.    Th»e  was  also  produced  at  the  trial 
bond  No.  9,  upon  whidi  was  written  in  red 
ink  these  words: 

"Canceled  by  S.  P.  King,  October  2,  1902.   J. 
M.  Price,  Clerk,  by  C.  Backinham,  D.  O." 


I 


There  was  never  any  order  made  with  ref- 
erence to  either  the  payment  or  the  cancella-  ! 
ti<m  of  the  last-mentioned  bond.  What  we 
have  Just  related  Is  all  the  testimony  shows, 
either  by  the  fiscal  court  record  or  by  any 
testimony  aliunde  the  record,  concerning  the  ' 
payment  or  cancellation  of  any  of  the  10 
Jail  bonds  referred  to.  It  would  therOCore 
appear  tliat  the  pleas  of  payment  and  can- 
cellation were  each  entirely  unsupported  by 
the  testimony,  unless  the  face  of  the  bond 
itself  and  that  of  the  coupons  thereto  attadi- 
ed  furnish  evidence  of  those  two  defenses, 
and  this  brings  us  to  the  chief  contoition  in 
the  case. 

[1]  It  is  conceded,  as  indeed  it  would  have 
to  be,  that  the  b<»d  under  the  law  as  it  thai 
existed  was  a  negotiable  instrument  and  com- 
mercial paper,  so  as  to  protect  bona  fide  hold- 
ers in  due  course  against  latent  defense.  Its 
terms  fully  met  all  of  the  requirements  ot  the 
law  relating  to  such  paper,  so  as  to  make  it 
a  negotiable  instrument,  and  It  was  made 
payable  at  a  regularly  incorporated  bank  in 
this  state,  which  was  a  requirem»it  of  the 
law  at  that  time,  and  plaintiff  acquired  it 
before  its  maturity.  So  that  the  first  ques- 
ti(m  under  tliis  head  is:  Did  plaintiff  ac- 
quire the  bond  in  due  course  and  without 
notice,  so  as  to  protect  it  against  tlie  defens- 
es interposed? 

[2,  3]  Our  present  statute  upon  the  subject 
(being  subsection  56  of  section  3720b  of  the 
Kentucky  Statutes)  defines  the  character  of 
notice  which  would  deprive  the  holder  of  such 
an  Instrument  from  being  one  in  due  course 
In  this  language: 

"To  constitute  notice  of  an  infirmity  in  the  in- 
strument, or  defect  in  the  title  of  the  person  ne- 
gotiating the  same,  the  person  to  whom  it  is  ne- 
gotiated must  have  had  actual  knowledge  of  the 
infirmity  or  defect,  or  knowledge  of  such  facts 
that  hig  action  in  taking  the  instrument  amount- 
ed to  bad  faith." 

But  since  our  present  statute  waa  passed 
subsequent  to  the  execution  of  the  bond  sued 
on,  its  provisions  would  not  govefta  the 
rights  of  the  parties,  unless  they  coincided 
with  and  were  declarative  of  the  law  upon 
the  subject  as  theretofore  existing. 
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In  the  EbgUsb  case  of  Gill  t.  Cnblt,  8  B. 
&  C.  446,  decided  in  1824,  tbe  doctrine  waa 
announced  that,  if  tbe  holder  acquired  tbe 
paper  under  drcumstancea  wbidi  should 
have  excited  the  suspicions  <rf  a  prudent 
man,  he  would  be  deprived  of  the  benefits 
accruing  to  a  holder  in  due  course,  although 
be  may  have  given  full  value  for  the  paper. 
But  the  requirement  that  a  purchaser  should 
act  with  prudence  was  10  years  later  re- 
pudiated by  tbe  highest  court  of  England  in 
the  case  of  Crook  v.  Jadls,  5  B.  &  Ad.  909, 27 
E.  C.  Ia  234,  in  which  the  rule  was  announced 
that  the  purchaser,  to  be  deprived  of  the 
rights  of  a  boaa  fide  holdw,  must  be  guilty 
of  gross  negligence,  and  this  rule  has  since 
been  followed  by  the  courts  of  England  so 
far  as  we  are  advised.  Lord  Denman,  who 
was  the  first  Rnglish  Judge  to  repudiate  the 
doctrine  of  the  Cubit  Case,  in  tbe  case  of 
Goodman  v.  Harvey,  4  Ad.  ft  EI.  870,  31 
G.  G.  Ll  212,  In  speaking  up<«  this  point 
said: 

"I  believe  we  are  all  of  the  opinion  that  gross 
negligence  only  would  not  be  a  sufficient  answer 
were  the  parties  each  given  consideration  for  the 
bilL  Gross  negligence  may  be  evidence  of  mala 
fides,  but  is  not  the  same  thing.  We  have  sbak- 
t-n  off  the  last  remnant  of  the  contrary  doctrine. 
Where  the  bill  has  passed  to  the  plaintiff  with- 
out any  proof  of  bad  faith  in  him,  there  is  no 
objection  to  his  title." 

See  4  Amer.  ft  Eng.  Ency.  of  Law  <^i  Ed.) 
pp.  29^-501. 

Some  of  tbe  states,  in  the  absence  of  a 
statute,  follow  the  doctrine  of  the  Cubit 
Case;  but  the  great  majority  of  them  fol- 
low substantially  or  in  a  slightly  modified 
form  tbe  rule  announced  in  the  Goodman 
Case,  as  will  be  seeix  from  a  note  to  the  case 
of  Mee  V.  Carlson,  29  L.  R.  A.  (N.  S.)  351, 
in  which  the  annotator  in  summing  up  the 
present  state  of  the  law  upon  the  subject 
says: 

"But  the  weight  of  authority  is  that  circum- 
stances which  would  excite  the  suspicions  of  a 
prudent  man  are  not  sufficient  to  put  the  pur- 
chaser of  a  negotiable  instrument  on  inquiry." 

To  tbe  same  effect  Is  the  text,  as  well  as 
the  cases  in  the  notes  supporting  it,  in  8  Cor- 
pus Juris,  pp.  !S0O-6Q3.  This  court  in  the 
case  of  Woolfolk  v.  Bank  of  America,  10 
Bush,  504,  announced  tbe  same  rule,  saying : 

'  "Neither  want  of  ordinary  care  nor  gross  neg- 
ligence will  divest  the  holder  of  his  title,  and  he 
must  be  allowed  to  recover,  unless  be  obtains  the 
paper  mala  fides." 

See,  also,  3  R.  C.  L.  pp.  1071-1078. 

Tbe  term  "mala  fides,"  as  applied  to  con- 
duct of  tbe  purdiaser  of  negotiable  paper 
before  Its  maturity,  as  used  by  the  court  in 
that  (pinion,  may  be  considered,  as  indeed 
It  is,  synonymous  with  "bad  faith,"  as  used 
in  the  statute    We  therefore  conclude  that 


tbe  statute  above  referred  to  was  but  de- 
claratory of  the  common-law  rule  as  there- 
tof<H«  existing  (3  R.  O.  L.  p.  102^,  and  that 
unless  plaintiff  in  this  case  had  actual  knowl- 
edge of  defects  in  the  bond,  or  knowledge  of 
such  facts  that  its  action  in  taking  the  bond 
amounted  to  bad  faith,  it  is  a  purchaser  in 
due  course,  and  Its  right  to  recover  cannot 
be  defeated  by  any  defense  which  the  de- 
fendant may  have  had  against  a  prior  holder. 

[4,  5]  Actual  notice  Is  defined  to  be  either 
actual  knowledge  of  the  particular  infirmity 
in  the  instrument  or  actual  knowledge  of 
facts  which,  if  investigated,  would  disclose 
the  infirmity  or  defect,  and  of  such  nature 
as  not  to  investigate  them  should  amount  to 
bad  faltb,  and  the  knowledge  of  facts  which 
would  impose  investigation  may  arise  from 
matters  aliunde  the  instrument,  or  from  facts 
appearing  upon  tbe  face  of  it  There  is  no 
pretense  here  that  plaintiff  had  any  actual 
knowledge  of  any  infirmity  or  defect  in  the 
bond  sued  on,  if  there  existed  any,  and  there 
is  a  total  failure  of  proof  to  show  that  its 
officers,  at  the  time  It  purchased  the  bond, 
had  knowledge  of  any  facts  aliunde  the  bond 
which  would  in  the  least  impose  upon  them 
the  duty  to  investigate,  even  though  they 
were  required  to  exercise  prudence  in  doing 
so.  Tbe  purchase  was  made  from  L.  B.  Cau- 
dlll,  who  had  the  l)ond  in  his  possession  at 
the  time,  with  all  coupons  maturing  prior 
to  that  time  detached,  indicating — at  least 
to  some  extent— that  they  had.  been  duly 
discharged.  Caudill's  father  lived  in  the 
town  where  plaintiff  bank  was  located,  and 
so  far  as  the  record  shows  was  an  honorable 
man,  well  known  by  the  officers  of  the  bank. 
His  BOB  had  been  deputy  sheriff  of  Johnson 
coimty,  and  was  introduced  to  the  bank's 
officers.  The  cashier,  on  being  offered  the 
twnd,  submitted  It  to  the  bank's  president: 
it  appearing  upon  Its  face  to  be  regular)  and 
nothing  appearing  in  the  actions  or  conduct 
of  the  seller  indicating  fraud  or  any  charac- 
ter of  wrongdoing,  and  plaintifTs  officers  be- 
ing informed  as  to  the  genuineness  of  tbe 
bond,  etc.,  it  was  finally  concluded  by  them 
to  purchase  it,  which  was  done,  the  seller  in- 
dorsing his  name  upon  the  back  thereof. 
There  certainly  can  be  found  nothing  in  this 
transaction  to  Indicate  either  remotely  or 
indirectly  anything  smacking  of  actual  no- 
tice, so  as  to  C(Hivert  the  transaction  Into 
one  of  bad  faith  on  the  part  of  the  bank. 

[I-I]  This  leaves  for  consideration  the  con- 
tentlon  made  by  counsel  for  the  county  that 
the  bond  and  the  coupons  bear  upon  their  fac- 
es sufficient  evidence  of  alterations,  eras- 
ures, and  interlineations  as  to  apprise  the 
officers  of  the  bank  of  some  infirmity  in  the 
bond  at  the  time  it  was  purchased,  and  to 
make  their  action  in  purchasing  the  bond  one 
of  bad  faith,  and  in  supi>ort  of  this  conten- 
tion the  bond  and  the  attached  coupons, 
which  were  filed  with  the  petition  as  an  ex- 
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blbit,  were  tntroduoed  apon  tbe  trial  and 
have  been  brought  here  for  our  inspection. 

At  the  outset  it  may  be  said  that  the  same 
standard  of  measuring  the  good  or  bad  faith 
of  the  purchaser  applies  when  he  acts  ustoa 
evidence  furnished  by  the  face  of  the  paper 
as  when  be  is  governed  by  facts  aliunde 
the  paper.  In  each  Instance,  as  we  have 
seen,  hia  conduct  must  be  of  such  a  nature 
as  to  make  his  act  in  taking  the  instrument 
one  of  bad  f^ith.  Blakey  v.  Johnson,  13 
Bush,  197,  26  Am.  Bep.  254.  and  Woolfolk 
T.  Bank  of  America,  supra. 

In  8  Corpus  Juris,  pp.  496,  1063,  it  is  stat- 
ed tliat,  when  the  facts  are  to  be  determined 
from  the  face  of  the  instrument,  the  issue 
presents  a  question  of  law  for  the  determina- 
tion of  the  court;  the  text  on  the  last  page 
referred  to  saying: 

"And  where  the  question  Is  whether  notice  is 
imputable  from  the  face  of  the  Instrument  itself, 
the  question  is  one  of  law  for  the  court" 

This  excerpt  Is  supported  by  cases  from  a 
number  of  courts,  including  some  from  the 
Supreme  Court  of  the  United  States. 

But,  whether  we  adopt  this  rule  or  not,  the 
further  rule  prevails  with  this  and  all  courts 
that.  If  the  evidence  be  such  as  that  reasona- 
ble men  would  not  draw  different  conclusions 
therefrom,  it  Is  the  duty  of  the  court  to  di- 
rect the  Jury  accordingly.  This  rule  has  been 
so  frequently  announced  by  this  court  as  not 
to  need  substantiation  by  a  citation  of  cases. 

Bvery  member  of  this  court  has  closely  and 
painstakingly  examined  the  face  of  the  bond 
sued  on,  as  well  as  the  coupons,  and  we  fail 
to  discover  anything  therein  which  would  be 
calculated  to  arouse  the  suspicions  of  any 
ordinarily  prudent  man  in  purchasing  It. 
True  it  is  that  on  the  face  of  the  bond  there 
appear  some  very  faint  and  indistinct  traces 
of  some  reddish  substance  in  a  few  spots 
here  and  there,  but  nothing  to  indicate  bow 
or  for  what  purpose  this  condition  was 
brought  about  or  produced,  much  less  that  it 
was  the  result  of  any  fraudulent  act.  The 
coupons  are  practically  in  the  same  condition, 
exc^t  that  the  coloring  of  the  spots  there- 
on Is,  if  anything,  slightly  more  apparent  than 
it  Is  upon  the  bond  itself.  In  either  case 
the  coloring  would  scarcely  be  noticeable  un- 
less specific  attention  were  called  to  it,  and 
not  then,  except  by  a  close  inspection.  Blak- 
ey  V.  Johnson,  13  Bush,  197,  26  Am.  Bep. 
254,  and  Woolfolk  v.  Bank  of  America,  su- 
pra. It  is  defendant's  theory  that  these 
faded  and  almost  invisible  marks  are  the  re- 
mains of  a  cancellation  which  was  written 
upon  the  bond  and  coupons  and  fraudulent- 
ly erased  by  s(Kae  holder  prior  to  plaintiff. 
This  could  be  urged  with  more  force,  and 
with  the  assurance  of  more  serious  consider- 
ation, if  there  were  evidence  in  the  record 
that  the  bond  bad  been  paid  or  canceled. 


Whether  we  adopt  the  rule  that  this  Issue 
as  thus  ikresented  Is  one  of  law,  and  to.be 
determined  by  the  court,  or  one  of  fact,  and 
to  be  determined  by  a. Jury,  we  are  forced  to 
the  conclusion  that  the  appearance  of  nei- 
ther the  bond  nor  the  coupons  furnishes 
sufficient  evidence  to  submit  the  Issue  to  the 
Jury,  and,  no  other  reason  interfering,  the 
court  should  have  sustained  plaintiff's  mo- 
tion for  a  directed  verdict  in  its  favor. 

[1,10]  But  at  this  point  it  is  urged  that 
an  Inspection  of  the  bond  and  coupons  shows 
that  the  numbers  on  them  have  been  altered, 
that  the  signature  of  the  county  court  clerk 
to  the  coupons  has  been  retraced,  and  that 
these  alleged  fraudulent  acts  not  only  viti- 
ate the  paper,  but  were  sufficiently  plain  to 
have  been  detected  by  the  officers  of  the 
bank,  and  to  have  required  them  to  investi- 
gate the  title  of  the  holder  from  whom  they 
purchased  it  In  the  first  place,  we  cannot 
agree  with  counsel  that  an  inspectton  of  the 
bond  and  coupons  reveals  evideace  of  alter- 
ations in  the  respects  complained  of;  espe- 
cially are  they  not  discernible  by  an  ordi- 
narily casual  inspection,  although  it  might 
be  admitted  that  by  a  close  and  minute  in- 
spection, upon  attention  first  being  called  to 
the  fact,  some  slight  evidences  of  the  matters 
complained  of  are  discoverable.  But  we  are 
convinced  that,,  without]  special  attention 
being  called  to  the  fact,  and  without  very 
close  and  minute  Inspection,  the  discovery 
would  not  be  made,  by  any  ordinarily  pru- 
dent man.  But,  however  this  may  be,  a 
fraudulent  alteration,  in  order  to  defeat  tbo 
rights  of  a  holder  of  commercial  paper  In 
due  course,  must,  among  other  esseutlals, 
be  a  material  one.  8  Corpus  Juris,  T2S ; 
Terry  v.  Hazlewood,  1  Duv.  104;  Smith  v. 
Lockridge,  8  Bush,  423 ;  Tranter  v.  Hlbbord, 
108  Ky.  265,  56  S.  W.  169,  21  Ky.  liaw  Rei>. 
1710;  Lisle  V.  Rogers,  IS  B.  Mon.  528;  Dvi- 
ker  V.  Franz,  7  Bush,  275,  3  Am.  Rep.  314. 

[11}  The  number  placed  upon  the  paiter 
forms  no  part  of  Its  obligatory  terms.  It  is 
only  for  purposes  of  convenience  or  designa- 
tion, and  an  alteration  of  it,  although  fraud- 
ulent, would  necessarily  be  an  immaterial 
one;  hence  we  find  In  2  Corpus  Juris,  I20ti, 
this  statement  of  the  law  upon  the  subject: 

"The  change  of  the  serial  numbeni  on  negoti- 
able bonds  or  bank  bills  is  not  material,  as  such 
numbers  are  extrinsic  'to  the  contract,  and  a 
change  in  them  cannot  affect  the  liability  which 
the  instrument  represents." 

Among  the  cases  supportlr-;  the  text  are 
the  foUpwlng:  Wylie  v.  Mo.  Pac.  B.  B.  Co. 
(C.  a)  41  Fed.  623 ;  Morgan  y.  United  States, 
113  U.  S.  476,  5  Sup.  Ct.  588.  28  h.  Ed.  1044 ; 
State  v.  Cobb,  64  Ala.  127;  Commonvveulth 
V.  Emigrant  Industrial  Savings  Bank,  U8 
Mass.  12,  93  Am.  Dec.  126;  Elizabeth  v. 
Force,  29  N.  J.  Eq.  587;  Birdsall  v.  Bus- 
sell,  29  N.  X.  220;    Teune!>see  Bank  Xute 
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Holders  t.  Tandlng  Board,  16  Lea,  46,  ST  Am. 
Bep.  211. 

[12]  Wbat  ha»  been  said  with  referenoa 
to  tbe  nnmber  ot  the  bond  and  conpona  ap- 
plies with  equal  force  to  the  contention  with 
reference  to  the  retradngr  of  the  name  of 
the  coonty  clerk  on  the  conpona,  conceding 
that  snch  retracing  auffldentljr  appeared  npon 
faispectlon.  Upon  this  p«rint  the  clerk  him- 
self, when  examined  aa  a  witaeBs,  acknowl- 
edged baring  signed  the  coupons  at  the  be- 
ginning, bat  was  unable  to  say  that  his  name 
bad  been  retraced.  However,  such  retracing 
is  not  placed  by  the  law  npon  a  par  with  for- 
sery,  rince  the  person  doing  the  retracing 
is  not  attempting  to  give  validity  to  a  thing 
which  never  bad  any,  but  rather  to  preserve 
that  which  did  have  validity. 

In  2  Ck>rpn3  Jnrls,  1220,  the  text  says: 

"To  retrace  words  already  written  is  not  of  it- 
aelf  saffident  to  vary  the  legal  effect  of  the  in- 
stTQinent,  as  where  pencil  writini;  is  retraced 
with  ink,  and  constitutes  no  alteration." 

This  text  Is  supported  by  Reed  v.  Boark, 
14  Tex.  329,  66  Am.  Dec.  127 ;  Dunn  v.  Clem- 
ents,  52  N.  G.  58 ;  TutwUer  v.  Bums,  160  Ala. 
386,  40  South.  466.  Besides,  section  125  of 
our  N^otlable  Instrnments  Law,  which  la 
largely  declarative  of  tbe  common  law  upon 
tbe  subject,  does  not  Include  the  character 
of  alterations  here  complained  of  as  materi- 
al ones.  We  therefore  conclude  that  defend- 
ant's otmteuticn  in  these  respects  cannot  be 
upheld. 

[13]  LasUy.  it  Is  insisted  that  if  the  bond 
sued  on  was  discharged  and  canceled,  or  if 
never  issaed,  but  canceled,  and  afterwards 
fraudnlently  procured  and  the  cancellation 
entirely  erased,  plaintifC  is  not  a  holder  in 
due  course,  and  the  defense  of  payment  and 
nonlssoe  ought  to  prevail,  and  some  authori- 
ties are  dted  in  support  of  this  contention. 
But,  In  view  of  what  has  been  said  in  a  for- 
mer part  of  this  opinion,  to  decide  that 
question  now  would  be  to  pronounce  the  law 
opou  a  sut^KJsed  and  not  an  actual  state  of 
facts,  since  we  have  determined  that  there 
is  no  evidence  of  the  bond  either  having  been 
paid  or  canceled. 

The  question  attempted  to  be  raised  and  ar- 
gued by  cotinsel  is  <Mie  of  such  seriousness 
and  Importance  as  that  we  do  not  feel  In- 
clined to  determine  it,  in  the  absence  of 
facts  clearly  and  directly  presenting  It.  For 
to  do  so  now,  tinder  the  condition  of  this  rec- 
ord, would  convert  this  part  of  the  opinion 
from  judicial  utterance  to  dictum.  We  there- 
fore  refrain  from  a  discussion  of  this  con- 
tention. 

I'PMi  the  whole  case  we  are  convinced  that 
tbe  plaintiff  was  entitled  to  a  directed  ver- 
dict in  its  favor,  and  tbe  judgment  is  revers- 
ed, for  a  new  trial  and  for  proceedings  in  ac- 
cordance herewith. 


FRAZIER  V.  OOMMONWEAI/EEL 

(Court  of  Appeals  of  Kentucky.    Dec.  20, 1918.) 

1.  HovicinB    «=»I89— Sscv-Dbfeitbe  — Evi- 

OKNOK— PbEVIOTJS  DtFFICI7I.TI£S.' 

In  a  homicide  case,  where  defendant  set  up 
self-defense,  evidence  as  to  who  was  the  aggres- 
sor In  a  difficulty  occurring  months  previous 
to  the  killing  is  inadmissible, 

2.  Hoincim:  «s>231,  232— Murdkb— Pbeuedi- 
TATION  ANn  Mauce — EvinEKCK. 

In  a  homicide  case,  evidence  held  sufficient 
to  sustain  finding  that  a  killing  was  premedi- 
tated and  malicious. 

3.  CaninNAL  Law  ©=»1150— Hbvikw— Chanoe 

09  VkNTJB — DiSCKETION  OF  COTTBT. 

Whether  change  of  venue  should  be  granted 
in  a  criminal  case  is  a  matter  witliin  the  sound 
discretion  of  the  trial  court,  and  its  decision 
thereon  will  not  be  reversed,  unless  it  appears 
that  it  abused  ita  discretion. 

4.  CaiHiHAi,  Law  4=>1117— Recobd— Charoe 
OF  VxNtrK— Dbniai. 

Denial  of  motion  for  change  of  venue  on 
account  of  derogatory  statements  concerning 
accused,  made  in  the  presence  of  persons  sum- 
moned from  another  county  for  jury  service, 
cannot  be  held  prejudicial,  where  the  record  of 
the  trial  does  not  show  that  any  one  serving  on 
the  jury  heard  them. 

5.  Cbiminax.  Law  ®=3l22— Change  of  Venuk. 

Where  a  motion  for  change  of  venue  was 
withdrawn  after  being  overruled,  a  renewal  of 
the  motion  should  have  been  treated  as  a  new 
application,  under  Ky.  St.  f  1118,  providing  that 
not  more  than  one  change  of  venue  or  applica- 
tion therefor  shall  be  allowed. 

6.  HouicinE  «=9lC6(5)— Evidence— Motive. 

Although  tbe  pendency  and  objects  of  ac- 
tions brought  by  a  deceased  against  accused  are 
competent  as  evidence  in  a  homicide  case,  to 
show  motive,  the  court  should  not  permit  the 
pleadings  in  such  actions  to  be  read. 

7.  Homicide  «=>338(4)  —  Habmless  Ebbob  — 
Evidence. 

In  a  homicide  case,  it  was  not  reversible  er- 
ror to  permit  pleadings  in  a  case  by  deceased 
against  accused  for  alienation  of  his  wife's  af- 
fections to  be  read  in  evidence,  where  the  court 
carefully  admonished  the  jury  that  contents  of 
the  pleadings  could  be  considered  only  for  the 
purpose  of  showing  that  accused  had  a  motive 
for  killing  deceased. 

8.  HoMiCiDB  «=»166(8)— Evidence— Motive. 

In  a  homicide  case,  it  was  con^Mtent  to  show 
improper  relations  between  accused  and  deceas- 
ed's wife,  both  before  and  after  a  divorce  from 
the  accused,  on  tbe  question  of  motive. 

Appeal  from  Circuit  Court,  Letcher  County. 

James  H.  Frazler  was  convicted  of  murder, 
and  he  appeals.    Affirmed. 

W.  H.  May,  of  Prestonburg,  E.  E.  Hogg,  of 
Booneville,  J.  M.  Benton,  of  Wlacliester,  A. 


«s»rur  other  easw  •••  same  topte  and  KBT-NDMBBR  In  •UiKey-Nnmbered  DIgesU  and  iDSexe* 
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F.  Byrd,  of  Lexington,  and  Fields  &  Day,  of 
Whltesburg,  for  aivpeUant. 

David  Hays,  of  Whltesburg,  Chas.  H.  Mor- 
ris, Atty.  Gen.,  Overton  S.  Hogan,  Asst. 
Atty.  Oeii^  and  R.  Monroe  Fields,  Common- 
wealth's Atty.,  of  Wliitesbarg,  for  the  Cmu- 
monwealth. 

SUI'l'LiE,  C.  J.  The  appellant,  James  H. 
Frazler,  was  tried  and  convicted  In  the  court 
below  under  an  Indictment  charging  him 
with  the  murder  of  William  Banks,  and  hla 
punishment  fixed  by  the  verdict  of  the  Jury 
at  confinement  in  the  penitentiary  for  life. 
He  was  refused  a  new  trial,  and  has  ap- 
pealed. 

Before  considering  the  grounds  urged  by 
his  counsel  for  a  reversal  of  the  judgment. 
It  will  be  proper  to  briefly  state  the  material 
facts  of  the  homicide.  AiH>ellant  shot  and 
killed  Banks  on  the  morning  of  November  8, 
1917,  In  Whltesburg.  The  shooting  was  done 
with  a  "high-power"  rifle  owned  by  appel- 
lant and  kept  in  his  store.  Immediately  be- 
fore the  shooting,  Banks  came  ont  of  the 
courthouse  in  front  of  the  rear  door  of  ap- 
pellant's store,  and  after  pausing  at  the  en- 
trance for  a  moment,  with  his  hand  resting 
on  a  cement  post  of  the  courthouse,  walked 
across  the  street  in  a  direction  that  would 
have  taken  him  away  from  the  store.  Appel- 
lant, who  was  standing  In  or  near  his  rear 
store  door,  saw  Banks  come  out  of  the  court- 
house, and  at  once  secured  his  gun,  returned 
to  the  store  door,  and  shot  at  Banks,  who 
was  then  about  75  yards  from  him  and  walk- 
ing with  his  back  toward  him.  The  ball  from 
the  rifle  entered  the  back  of  Banks  and  pass- 
ed entirely  through  his  body,  producing  im- 
mediate death.  Although  an  examination 
was  at  once  made  of  the  body  and  clothing  of 
Banks,  no  weapon  was  found.  Appellant 
was  not  seen  to  fire  the  shot  that  killed 
Banks,  but  numerous  witnesses  testified  as  to 
various  circumstances  that  strongly  tended 
to  show  the  shot  came  from  the  rear  of  his 
store ;  and  shortly  after  the  shooting  a  search 
of  the  store  resulted  in  the  finding,  in  a  place 
of  concealment,  of  the  gun  used  in  the  shoot- 
ing, the  appearance  of  which  furnished  in- 
dubitable evidence  of  its  recent  use.  Ap- 
pellant did  not  at  any  time  deny  that  he 
shot  Banks,  but  did  not  admit  that  he  had 
done  so  until  after  the  finding  of  the  gimi. 

The  facts  thus  far  stated  are  undisputed. 
However,  the  evidence  did  not  stop  with  the 
proof  of  these  facts.  There  was  evidence 
Introduced  in  behalf  of  the  commonwealth 
for  the  purpose  of  showing  a  motive  for  the 
homicide,  whldi  conduced  to  prove  an  Im- 
proper, if  not  criminal.  Intimacy  between  the 
appellant  and  Banks'  wife,  that  finally  led  to 
a  rupture  of  the  friendly  relations  tb^t  had 
long  existed  between  appellant  and  Banks, 
and  later  to  a  suit  and  Judgment  divorcing 
Banks  and  wife.    The  commonwealth  u  evi- 


dence also  conduced  to  prove  tbat  after  the 
happening  of  these  events  Banks  brought  an 
action  In  (he  Let«^er  circuit  court  sedring 
the  recovery  of  large  damages  against  ap- 
pellant for  the  alienation  of  his  wife's  affec- 
tion, which  was  dismissed  upon  the  produc- 
tion in  court  by  appellant  of  a  writing  so 
directing,  purporting  to  have  been  signed  or 
authorized  by  Banks,  but  the  execution  ot 
which  Banks  thereafter  denied,  following 
the  denial  with  an  action  In  equity  to  set 
aside,  <Mi  the  ground  of  fraud,  the  Judgment 
dismissing  his  suit  for  damages  against  ap- 
pellant The  evidence  further  tended  to 
prove  that  Banks  was  in  Whltesburg  on  the 
day  he  was  killed  for  the  purpose  of  giving 
bis  deposition  in  that  case,  of  which  ai^iel- 
lant,  as  defendant  in  the  action,  had  receiv- 
ed due  notice. 

The  facts  as  to  motive  furnished  by  the 
foregoing  evidence  were  in  the  main  denied 
by  appellant  in  testifying  for  himself,  and 
additional  evidence  in  his  behalf,  furnished 
by  his  own  testimony  and  that  of  other  wit- 
nesses, conduced  to  show  that  Banks  bore 
him  great  111  will,  and  that,  tn  addition  to  be- 
ing at  all  times  offensive  in  his  demeanor 
toward  appellant,  he  had  threatened  to  kill 
him,  and  at  one  time  shot  and  wounded  him. 
In  telling  of  the  kUllng  appellant  said  that, 
when  Banks  came  ont  of  the  courthouse,  he 
paused  with  his  hand  on  the  cement  post, 
looked  for  a  moment  in  the  direction  of  his 
store  door,  and  theo.  turned  and  walked 
away  with  his  back  toward  the  store,  where- 
upon appellant  procured  the  gun,  which  was 
near  at  hand,  and  shot  him.  He  did  not  say 
that,  when  standing  in  front  of  the  court- 
house and  looking  in  the  direction  of  his 
store.  Banks  assumed  a  bearing  that  indi- 
cated a  belligerent  state  of  mind,  or  that 
he  was  armed.  He  <mly  claimed  that  he  fear- 
ed Banks  was  in  Whltesburg  to  kill  him,  and 
would  attempt  to  do  so  while  there,  and  that 
his  fears  were  superinduced  by  the  previous 
threats  and  conduct  of  Banlcs  and  a  former 
attempt  of  the  latter  to  kill  him. 

We  have  read  the  evidence  in  this  case, 
having  in  mind  the  claim,  made  by  appel- 
lant's cou^sel  in  argument,  that  the  rupture 
of  the  friendly  relations  between  appellant 
and  Banks  occurred  after  the  latter  was  di- 
vorced by  his  wife,  and  that  whatever  In- 
timacy there  may  have  been  between  appel- 
lant and  Mrs.  Banks  began  since  the  divorce. 
We  do  not  so  understand  the  evidence.  On 
the  contrary,  it  is  reasonably  apparent  from 
the  evidence  that,  although  himself  a  hus- 
band, appellant  repeatedly  called  to  see  Mrs. 
Banks  at  her  home  before  she  was  divorced 
from  her  husband  and  In  the  tatter's  ab- 
sence, and  also  that  the  first  dlfllculty  be- 
tween appellant  and  Banks  took  place  before 
the  divorce.  We  refer  to  the  occasion  when 
Banks,  upon  returning  hmne,  found  appellant 
in  a  room  with  his  wife,  which  so  angered 
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him  tbat  be  dzew  a  pistol  aa  appeUant  and 
ordered  lilm  from  the  boaaeb  TbiM  ocenr- 
rence  was  admlttad  by  appeUant,  as  was 
also  the  fact  that  It  was  before  Banks  and 
Us  wife  were  divorced.  We  also  find  that 
Mary  Whlttaker,  a  dant^ter  of  Mrs.  Banks, 
testified  that  on  one  occasion  In  the  abaence 
of  her  father  appellant  was  discovered  by 
ber  at  Banks'  hoase  in  the  night  In  a  dark- 
oied  room  with  her  mother,  and  that  when 
she  entered  that  room  appellant  requested 
her  not  to  tell  any  one  of  his  presence  there. 
It  appears  from  the  testimony  of  the  witness 
that  this  Incident  occurred  prior  to  the  di- 
vorce. This  occmrenoe  was  also  admitted 
b7  appellant,  with  the  explanation  that  he 
had  heard  of  Banks  making  some  statement 
aboat  him  and  was  there  to  learn  what  he 
had  said.    ^ 

[1,  2]  It  Is  the  contention  of  the  common- 
wealth that  the  evidence  was  sufficient  to 
ahow  that  iMPpellant  had  a  double  motive  for 
taking  the  life  of  Banks:  First,  because  the 
jealousy  of  Banks  and  his  resentment  of  the 
relations  between  appellant  and  his  wife  In- 
terfered with  the  continuation  of  these  re- 
lations; second,  because  of  Banks'  efforts 
to  lnv(dve  appellant  In  the  alleged  fraud 
practiced  In  procuring  the  dismissal  of  the 
action  of  damages  he  (Banks)  had  brought 
against  him  for  the  alienation  of  his  wife's 
atFection,  and  re{3>ecttng  whldi  fraud  Banks 
was  to  give  his  deposition  the  day  he  was 
killed.  We  think  the  evidence  fully  sustains 
this  contention  ot  the  commonwealth.  As 
illustrative  of  the  ill  feeling  between  appel- 
lant and  Banks,  growing  out  of  appellant's 
relations  with  his  former  wife.  It  appears 
from  the  evidence  that  only  a  few  months 
before  Banked,  death  they  had  a  difficulty  in 
which  the  latter  shot  him  In  the  arm.  It 
does  not  appear  from  the  evidence  who  was 
the  aggressor  In  that  difficulty,  nor  is  It  prop- 
er that  the  fact  be  now  ascertained;  but, 
whatever  may  have  been  the  conduct  of 
Banks  towards  api)dIaDt  prior  to  the  homi" 
dde,  It  la  not  apper«it,  from  the  evidence 
as  to  what  then  occurred,  that  appellant  had 
any  reasonable  grounds  for  taking  the  life 
of  Banks.  .In  other  words,  the  circumstances 
attending  the  act  show  It  to  have  been  a  pre- 
medltatedly  malicious  Idlllng,  justifying  the 
verdict  returned  by  the  Jury,  and  unless 
there  was  such  error  on  the  part  of  the  court 
as  prejudiced  the  appeUant  In  some  subetan- 
tial  right  the  verdict  must  stand.  Whether 
there  was  such  wror  remains  to  be  deter- 
mined. 

The  reversal  of  the  judgement  is  asked  on 
two  grounds,  viz.:  EJrror  of  the  court  (1) 
In  refusing  appeUant  a  change  of  venue; 
(2)  In  admitting  Incompetmt  evidence.  The 
motion  for  a  change  of  venue  was  first  made 
by  appellant  April  10th,  and  the  trial  court, 
the  regular  Judge  then  presiding,  after  hear- 
ing evldenoBk  overruled  It;  and  ordered  the 


gammoning  of  a  Jury  from  the  county  of 
Pike.  Thereupon  appellant,  wbo  seemed 
nnwUllng  to  be  tried  by  a  Pike  county  jury, 
withdrew  his  application  for  the  diange  of 
venue.  On  AptU  19tb  the  appellant  renewed 
his  motion  for  a  change  of  v^ine,  which  the 
court,  the  same  Judge  presiding,  overruled, 
and  ordered  that  a  Jury  be  summoned  from 
Olark  county  to  try  appeUant  Tlie  latter  ex- 
cepted to  the  ruling  of  the  court  refusing  the 
change  of  venue,  but  did  not  object  to  the 
order  for  the  summoning  of  the  jury  from 
Clark  county.  The  case  was  then  continued 
to  the  next,  or  August,  term  of  the  court; 
but,  when  called  at  that  term,  the  regular 
Judge  of  the  court  being  lU,  a  ^edal  judge 
was  agreed  on  to  try  the  case,  who,  being 
present,  took  the  required  oath  and  proceed- 
ed to  the  performance  of  bis  duties.  On  the 
same  day  appellant  moved  the  court  to  set 
aside  the  order  of  the  previous  term,  over- 
ruling the  motion  for  a  change  of  venue,  and 
filed  an  amended  petition  in  renewal  of  the 
motion  for  a  diange  of  venue ;  the  amended  - 
petition  being  supported  by  a  Joint  affidavit 
of  two  of  appeUanf  8  attorneys.  This  last 
motion  for  the  change  of  venue  was  also 
overruled,  to  whldi  the  appellant  excepted. 
The  case  then  went  to  trial  before  a  Clark 
county  Juiy,  resulting  as  already  stated. 

[S]  We  are  not  convloced,  from  the  evl- 
d«ice  beard  on  the  first  and  second  motions 
for  the  change  of  venue,  that  the  court's  ac- 
tion In  overruling  them  was  an  abuse  of 
discretion.  As  in  all  sndi  cases,  the  evi- 
dence was  conflicting;  but  Us  weight  was 
to  the  effect  that  appelant  could  obtain  a 
tail  trial  In  Letcher  co«mty,  and  was  In 
fact  assured  thereof  by  the  securing  of  a 
Jury  from  another  county.  Whether  a  (^ange 
of  venue  should  be  granted  in  a  criminal 
case  Is  a  matter  within  the  sound  discretion 
of  the  trial  court,  and  its  decision  therein 
wiU  not  be  reversed,  unless  it  appears  that  It 
abused  its  discretion.  Carney  v.  Common- 
wealth, 181  Ky.  443,  205  S.  W.  406;  McDon- 
ald V.  Commonwealth,  177  Ky.  224,  197  S. 
W.  665;  Mansfield  v.  Commonwealth,  163 
Ky.  488,  174  S.  W.  16;  Allen  v.  Common- 
wealth, 168  Ky.  325,  182  S.  W.  176. 

[4,  5]  What  has  been  said  of  the  first  two 
motions  Is  also  true  of  the  one  overruled  by 
the  special  judge.  The  affidavit  of  counsel 
showing  that  certain  statements  derogatory 
of  appellant  and  his  defense  had  been  made 
at  a  hotel  in  Whlteeburg  by  a  resident  of 
the  county  In  the  hearing  of  some  of  the 
persons  summoned  from  Clark  county  for 
Jury  service,  before  the  jury  to  try  appellant 
was  Impaneled,  gave  no  cause  for  the  grant- 
ing of  the  change  of  venue  by  the  special 
Judge.  The  statements  referred  to  oould 
not  have  been  prejudicial  to  appellant,  as 
the  record  of  the  trial  does  not  show  that 
any  one  serving  on  the  Jury  heard  them. 
Aside  from  what  has  been  said,  the  secwd 
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and'  third  mdtlonfl  for  a  change  of  -venue 
might  well  hav«  been  overmled  on  the  ground 
that,  the  court  was  without  authority  to  en- 
tertain them,  for  Ky.  St  f  1118,  provides 
that  "not  more  than  one  change  of  renne  or 
ai^licatlon  therefor  Shall  be  allowed  to  any 
per8(»  or  the  oonunonwealth  in  the  same 
case."  Here  the  first  and  second  motions  were 
withdrawn  after  the  order  had  been  made 
overruling  them,  and  later  renewed.  Bach  of 
such  renewals  of  the  motion  should  have  been 
treated  as  a  new  application,  which  is  not 
permitted  by  the  statute.  To  permit  such 
proceedings  would  <^>en  the  way  for  trifling 
with  the  courts,  which  cannot  be  allowed. 

[I.  7]  The  evidence  heard  on  the  trial  of 
which  appellant  complains  consisted  in  part 
of  the  pleadings  in  the  actions  brought  by 
Banks  against  appellant,  the  first  being  the 
suit  for  the  alienation  of  his  wife's  affec- 
tions, and  the  second  the  action  in  equity  to 
set  aside,  on  the  ground  of  fraud,  the  judg- 
ment dismissing  the  first  The  court  should 
not  have  permitted  the  pleadings  in  the  two 
actions  to  hare  been  read,  but  as  the  penden- 
cy and  object  of  the  actions  were  competent 
<a8  evidence  on  the  question  whether  they  fur- 
nished appellant  a  motive  for  killing  Banks, 
and  the  court  carefully  admonished  the  jury 
that  the  contents  of  the  pleadings  could  be 
considered  only  for  that  purpose,  we  cannot 
say  that  the  reading  of  the  pleadings  was 
reversible  error, 

[I]  The  other  evidence  objected  to  related 
.wlely  to  the  alleged  improper  relations  be- 
tween appellant  and  Banks'  wife,  both  before 
and  after  the  divorce,  all  of  which  was  com- 
petent on  the  question  of  motive,  and  of  this 
the  Jury  were  repeatedly  admonished.  Ball 
V.  CkNnmonwealth,  125  Ky.  601,  101  S.  W. 
056,  31  Ky.  I^w  Rep.  ISS;  McCandless  r. 
Commonwealth,  170  Ky.  316,  1S5  S.  W.  1100; 
Choate  V.  Commonwealth.  176  Ky.  427,  195 
S.  W.  1080. 

The  record  furnishes  no  reascm  for  dis- 
turbing the  verdict.  AiHiellant  bad  a  fair 
trial,  and  the  Judgment  must  be  and  Is  af- 
firmed. 


H.  P.  DAVIS  &  CO.  ▼.  SIZEMORE  et  al. 

(Court  ot  Appeals  of  Kentucky.    Dec.  20, 
1918.) 

1.  Tbespass  €=>19(1)— Actions— Title. 

In  an  action  for  damages  for  cutting  and 
removing  timber  on  land,  title  to  which  plain- 
tiffs claimed,  plaintiffs  can  recover  only  on  the 
strength  of  thoir  own  title,  and  not  on  the 
weakness  of  defendant's  title. 

2.  Advbksb  PossEBSioif   «=»31— TnxE— Bvi-. 

DENCB. 

To  establish  title  by  adverse  posseasion,  the 
evidence   must   diow   that   the  possession   was 


open,  notorious,  esdnaivs,  hottfls^  eoatinoous.       j 
and  adverse  tor  16  years  befon  Ote  briagiiig  of 
the  action,  and  to  this  «nd  there  must  have 
been  such  acts  of  physical  possession  as  would       I 
put  the  owner  upon  notice  of  the  assertion  of 
a  hostile  claim. 

8.  AovxESB  PosaEeaioir  «b924— Btidkncb— 
SinnoiKHCT. 
The  mere  building  of  an  unooeupied  cahia       { 
on  land,  the  ranging  of  cattle  thereon,  or  the 
occasional  cutting  of  timber  therefrom  is  not 
sufficient  to  show  adverse  possessicoi. 

4.  ADTEB8K  PoaaEBSioH  «3»16(1}  —  Posses- 
sion TO  Mabkbd  Boubdabt. 

While  one  may  enter  upon  land  and  aoQuiro 
title  thereto  by  occupying  a  portion  ot  it,  and 
claiming  the  remainder  to  a  well-marked  bound- 
ary, such  occupancy  must  be  continuous,  and 
of  such  a  character  as  to  apprise  the  owner 
of  a  hostile  claim  to  the  entire  tract,  hence  the 
intermittent  operation  of  a  water  mill  on  a 
small  stream  running  through  land,  coupled 
with  the  occaaonal  cutting  ot  timber  and  tbn 
building  of  an  unoccupied  cabin,  will  not  estal>- 
lish  adverse  title  to  a  boundary  marked  out  by 
the  occupant. 

5.  AnvEBSE     Possession     •3»116(1)  —  J0bt 

Question. 
Ordinarily  the  question  of  adverse  posses- 
sion is  for  the  jury,  but  where  the  facts  are  ad- 
mitted, and  an  ordinarily  sensible  man  can 
draw  only  one  conclusion  therefrom,  the  ques- 
tion is  for  the  court. 

Appeal  from  Circuit  Court,  Breathitt 
County. 

Action  by  Peggy  Sizemore  and  others 
against  H.  F.  Davis  &  Co.,  a  corporation. 
Prom  a  Judgm^it  for  plaintiffs,  defendant 
appeals.  Reversed,  and  remanded  for  new 
trial. 

O.  W.  Fle&nor,  of  Jackson,  for  appellant. 
Kash  &  Bach,  of  Jackson,  for  appellees. 

CLAY,  O.  Alleging  that  they  were  the 
owners  of  a  tract  of  land  containing  100  acres 
and  located  in  Breathitt  county,  on  the  left- 
hand  folic  of  Wolf  creek,  plalntilTs,  Peggy 
Sizemore  and  her  children,  brought  this  suit 
against  H.  F.  Davis  A  Co.,  a  corporation,  to 
recover  damages  in  the  sum  ot  93,000  for  cut- 
ting and  removing  the  timber  therefrom.  A 
trial  before  a  jury  resulted  in  a  verdict  and 
Judgment  for  plaintiffs  In  the  sum  of  $1,000. 
Defendant  appeals. 

Plaintiffs  are  the  widow  and  children  of 
Thomas  Sizemore,  deceased.  About  the  year 
1880  they  and  their  father  were  living  on 
a  tract  of  land  located  about  a  mile  from  the 
tract  In  controversy  and  separated  there- 
from by  an  Intervening  tract  owned  by  an- 
other. According  to  the  evidence  for  plain- 
tiffs, Thomas  Sizemore,  in  the  early  '80's 
erected  a  dam  across  the  creek  on  the  land  la 
controversy  and  built  thereon  a  small  mill- 
house,  14  by  14  square,  and  put  in  a  set  of 
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grlat  bom  wltb  wkl<di  to  grind  ootn.  He 
never  cleared  or  CDlttTftted  any  at  the  l«nd, 
bat  Us  Boib>in-law  fell«d  a  few  tieea  end 
bnilt  tbereon  a  smaU  cabin  which  waa  nerer 
occupied.  It  further  appears  that  some  time 
later  be  marked  a  boundary  around  the  land 
iD  controversy,  and  claimed  to  the  extent  ot 
this  boundary.  He  occasionally  cut  timber 
from  the  land  for  the  purpose  of  making 
boards,  canoes,  etc.  From  the  time  the  mill 
»-as  built  he  used  It  for  the  purpose  of  grind- 
ing corn  for  the  people  of  the  community 
when  there  was  gufflcieot  water  for  that  pur- 
tose.  Sometimes  Thomas  Slzemiore  and  Ills 
SODS  slept  and  ate  in  the  mill.  Thomas 
Sizemore  was  killed  in  tlie  year  1896.  There- 
after John  Stidham,  his  son-in-law,  attempt- 
ed to  move  into  the  unoccupied  cabin  near 
the  niui,  but  John  Aikman,  through  whom 
defendant  claims,  objected,  and  the  cabin 
was  never  occupied.  After  Thomas  Size- 
more's  death  his  children  ran  the  mill  for 
about  2  years  and  until  it  burned  down, 
when  they  and  their  mother  moved  to  Jack- 
son cotinty.  After  that  16  years  elapsed 
before  this  suit  was  brought. 

[1-t]  In  a  case  like  this,  plaintiffs  can  re- 
cover only  on  the  strength  of  their  own  title, 
and  not  on  the  weakness  of  the  defendant's 
title.  Ashcraft  v.  Courtney,  121  S.  W.  625. 
Their  claim  to  title  is  based  solely  on  ad- 
verse possession.  To  establish  title  by  ad- 
verse possession,  the  evidence  must  show  that 
the  possession  was  open,  notorious,  exclusive, 
hostile,  continuous,  and  adverse  for  a  period 
of  15  years  before  the  bringing  of  the  action. 
To  this  end  there  must  have  been  such  open 
and  notorious  acts  of  physical  possession  as 
would  put  the  owner  upon  notice  of  the  as- 
.<«rtlon  of  a  hostile  claim  (Whitley  County 
I.and  Co.  v.  Power's  Heirs,  146  Ky.  801,  144 
S.  W.  2),  and  such  possession  must  have  been 
fv  continued  as  to  furnish  a  cause  of  action 
every  day  during  the  whole  i)erlod  (Campbell 
r.  Thomas,  9  B.  Mon.  82).  Hence  it  has  been 
often  held  that  the  mere  building  of  an  unoc- 
cupied cabin  on  the  land,  or  the  masting  of 
hogs  or  the  ranging  of  cattle  thereon,  or  the 
condacting  of  a  sagar  camp  at  intermittent 
periods,  or  the  occasional  cutting  of  timber 
therefrom.  Is  not  sufficient  to  show  adverse 
possession.  Courtney  r.  Ashnraft,  106  S.  W. 
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106,  31  Ky.  Law  Rep.  1324;  Hall  t.  Blanton, 
T7  8.  W.  lUO,  86  Kj.  Law  Sep.  1400;  Haae 
V.  Payne^  144  Ky.  30, 137  S.  W.  788 ;  Kelley  v. 
Bicknell,  147  Ky.  401,  144  8.  W.  88 ;  Smith 
r.  Chapman,  160  Ky.  400^  169  8.  W.  834. 
While  it  ia  true  that,  under  our  law,  one  may 
enter  upon  land  and  acquire  title  thereto  by 
oocnpylng  a  portion  of  it  and  dalming  the 
remainder  to  a  well-marked  boundary  for  the 
statutory  period,  yet  such  occupancy  must  be 
continuous  and  of  such  character  as  to  ap- 
prise the  owner  of  a  hostile  claim  to  the  en- 
tire tract  Since  the  building  of  the  unoccu- 
pied cabin  and  the  occasional  cutting  of  Um- 
ber from  the  land  did  not  show  an  advers« 
holding,  these  elements  may  be  laid  aside.' 
When  this  is  done,  plaintiffs  case  rests  sole- 
ly on  the  intermittent  use  of  the  water  mill. 
If  the  true  owner  sees  one  living  on  his  land, 
or  enclosing  it,  or  regularly  cultivathig  it. 
he  is  charged  with  notice  of  the  fact  that 
such  person  is  asserting  a. hostile  claim,  ,ind 
If  such  person  has  marked  a  well-defined 
boundary  around  the  land,  this  is  notice  of 
the  extent  of  his  claim ;  but  when  the  owner 
sees  one  merely  operating  a  water  mill  on  a 
small  stream  running  through  his  land,  and 
confining  his  acts  of  ownership  to  the  use  of 
the  water  for  that  purpose,  such  acts  do  not 
indicate  such  an  intention  to  appropriate  ad- 
ditional land  aa  to  put  him  upon  notice  of  the 
fact  that  such  party  has  marked  a  iMundary 
around  his  land  and  is  claiming  to  the  extent 
of  that  boundary.  While  ordinarily  the  ques- 
tion of  adverse  possessicm  is  for  the  jury,  yet 
where  the  facts  are  admitted,  an  ordinarily, 
sensible  man  can  draw  but  one  reaaonablK 
conolneion  therefrom,  the  question  becomes 
one  for  the  court  Kentucky  Coal  Lands  Co. 
V.  Wilder,  166  Ky.  293.  176  S.  W.  1155.  In 
our  opinion,  the  mere  operation  of  the  wa- 
ter mill  at  such  times  as  the  water  was  suf- 
ficient, accompanied  by  a  claim  of  the  entire 
tract  to  a  well-marked  hound.ary,  was  not 
sufficient  to  constitute  an  adverse  holding  of 
that  portion  of  the  land  from  which  the  tim- 
ber was  cut.  Tliat  l>eing  true,  plaintifF  show- 
ed no  title  to  the  timber  In  question,  and  the 
trial  court  should  have  directed  a  verdict  in 
favor  of  the  defendant. 

Judgment  reversed,  and  oaoae  remanded 
for  a  new  trial  consistent  with  this  opinion. 
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LOOKHART  ▼.  KBNTLAND  COAL  ft  OOKB 
CX). 

(Court  of  Appeals  of  Kentucky.   Dec.  20, 1&18.) 

1.  PLiAomo  $=9310— SxHiBrrs— Effect.  ■ 

An  exhibit  can  never  supply  the  omiBsion  of 
an  allegation  essential  to  a  statement  of  a 
cause  of  action,  but  it  may  aid  a  defective  alle- 
gation, or,  if  it  contradict  the  allegation  of  a 
pleading,  it  will  control  that  allegation  or  de- 
stroy it,  unless  expressly  impeached  or  explain- 
ed by  the  facts  stated  in  the  pleading,  under 
Civ.  Code  Pi«c.  {{  120-128. 

2.  Husband  and  Wife  ®=»78— Tbansfess  of 
Reai,  Estate — Pbenuptiai,  Agbkement. 

Ey.  St.  iS  506,  2127,  2128,  do  not  abrogate 
an  executory  contract  for  the  conveyance  of 
real  estate  made  by  woman  prior  to  marriage, 
and  it  can  be  enforced  against  her  after  mar- 
riage. 

3.  CuBTESY  «=>S— Tbansfebs  of  Rxai,  Estate 

— PRENnPTIAI,  BXECUTOBT  CONTRACT. 

A  husband  has  no  rights  in  land  which  the 
wife  before  marriage-  sold  by  executory  con- 
tract, although  she  did  not  convey  the  legal  title 
until  after  marriage. 

4.  Husband  and  Wife  «=3l93  —  Tbansfebs 
OF  Reai.  Estate— Infancy  of  Husband. 

A  deed  of  a  wife  joined  in  by  her  minor  hus- 
band was  void  as  to  her,  although  prior  to  the 
marriage  she  had  executed  on  executory  con- 
tract to  convey  such  land,  under  Ky.  St  fS  506, 
2127. 

6.  Husband  and  Wife  «=s>198  —  Tbansfebs 
OBT  Husband  and  Wife— Estoppel. 
Although  a  deed  of  the  wife's  property  join- 
ed in  by  a  minor  husband  was  void,  the  wife 
was  estopped  to  set  up  its  invalidity,  where  pri- 
or to  marriage  she  had  executed  an  executory 
contract  to  convey  the  property. 

6.  Bstoppei,  ^s307  —  Who  Mat  Set  up  — 
Transfers  of  Real  Estate. 

Subsequent  grantees  may  rely  upon  any 
ground  of  estoppel  against  the  original  gran- 
tor that  the  original  grantees  could. 

7.  Estoppel  ^352— -Nature  of  Doctrine. 

The  doctrine  of  estoppel  is  founded  on  the 
broad  and  just  rule  that  one  shall  not  defeat 
his  or  her  voluntary  act,  or  even  deny  its  va- 
lidity, to  the  prejudice  of  another. 

8.  Estoppel  ®=>108— Demubber  Raisino  De- 
fense. 

The  question  of  estoppel  may  be  raised  by 
demurrer,  where  all  the  facts  out  of  which  the 
estoppel  arises  already  appear  in  a  pleading  of 
the  party  against  whom  or  in  whose  favor  the 
estoppel  is  urged,  under  Civ.  Code  Prac.  §  03. 

Appeal  from  Circuit  Court,  Pike  County. 

Action  by  Elizabeth  Lockhart  against  the 
Kentland  Coal  &  Coke  Company.  Judgment 
for  defendant,  and  plaintiff  appeals.  Af- 
firmed. 


B.  J.  Plckleslmer  and  Bosooe  Tanovec,  b(^ 
ot  PlkeviUe,  for  appellant 

Auxier,  Harman  &  FrancU;  of  PikeviUcv 
tor  appdlee. 

SETTLE,  C.  J.  This  action  was  brought 
by  the  appellant,  Elizabeth  Lockhart,  to  ot>- 
taln  the  cancellation  of  four  deeds,  in  so 
far  as  they  purport  to  convey  her  undivided 
one-sixth  Interest  In  all  the  mineral  rights 
and  minerals  In  and  under  two  tracts  of 
land  lying  on  Smith  fork  of  Peters  credc  In 
Pike  county,  Jointly  owned  by  appellant  and 
her  brothers  and  sisters,  but  now  in  the 
possession  of  the  appellee,  Kentland  Coal 
&  Coke  Company,  a  corporation  created  un- 
der the  laws  of  West  Virginia.  The  two 
tracts  of  land  are  properly  described  in  the 
petition,  and  the  mineral  rights  in  the  two 
were  conveyed  separately  by  two  of  the 
deeds  attacked  to  the  Northern  Coal  ft  Coke 
Company,  also  a  West  Virginia  corporation. 
These  two  deeds  were  executed  November 
22,  1902,  by  appellant  and  the  other  Joint 
owners  of  the  lands;  appellant's  husband. 
Elijah  Lockhart,  uniting  therein.  The  third 
deed  attacked  conveyed  the  mineral  rights 
in  the  two  tracts  of  land  to  the  Mason  Coal 
&  Coke  Company,  another  West  Virginia 
corporation,  and  was  executed  by  the  North- 
ern Coal  ft  Coke  Company  April  25,  1907. 
By  the  fourth  deed  attacked,  the  Mason  Coal 
&  Coke  Company  on  June  29,  1910,  conveyed 
the  same  mineral  rights  to  the  appellee, 
Kentland  Coal  &  Coke  Company. 

The  particular  relief  asked  In  the  prayer 
of  the  petition  Is  that  the  several  deeds  re- 
ferred to  be  canceled  In  so  far  as  they  pur- 
port to  convey  appellant's  Interest  In  the 
mineral  rights  in  and  under  the  two  tracts 
of  land  described  therein;  and,  further,  that 
her  undivided  one-sixth  Interest  in  such  min- 
eral rights  be  adjudged  her  property  and 
she  be  given  the  possession  ther^f. 

The  groiyids  alleged  In  the  petition  for 
the  relief  sought  are  that  as  the  appellant's 
husband,  Elijah  Lockhart,  was  an  infant, 
only  18  years  of  age,  when  he  united  with 
her  and  the  other  Joint  owners  of  the  Peters 
creek  lands  in  the  two  deeds  of  November 
22,  1902,  conveying  the  mineral  rights  there- 
in to  the  Northern  Coal  &  Coke  Company, 
he  was  Incompetent  to  contract  or  to  unite 
in  the  conveyances,  which,  as  to  appellant's 
Interest,  rendered  void  those  deeds  and  the 
deed  subsequently  made  by  the  Northern 
Coal  ft  Coke  Company  to  the  Mason  Coal 
ft  Coke  Company  and  the  deed  from  that 
company  to  the  appellee,  Kentland  Coal  & 
Coke  Company.  Appellee  filed  a  general 
demurrer  to  the  petition,  which  the  circuit  • 
court  sustained,  and,  appellant  declining  to 
plead  further,  the  petition  was  dismissed. 
From  the  Judgment  entered  In  conformity 
to  these  rulings,  the  latter  has  appealed. 


Cs>For  other  cases  sea  same  topic  and  KBT-NCMBER  in  all  Key-Numbered  DlcesU  and  Indexes 


Digitized  by  ^OOQlC 


KyJ 


IX>CKBART  r.  KBNTLAND  OOAIi  A  CiOKE  CO. 


10 


Althoogli  the  Judgment  appealed  firom  does 
not  indicate  tbe  reasons  Indadng  tjte  rnUng 
of  the  drcnlt  court  on  the  demurrer  to  tbe 
petition,  our  reading  of  that  pleading  and 
accompanying  exhibits  has  readily  enabled 
US  to   comprehend    them.     Obviously,   that 
court's  conClnslon  that  the  petition  teiled  to 
show  appellant  entitled  to  tbe  relief  sought 
was  based  on  the  contradiction  of  its  mate- 
rial allegations  by  tbe  deeds  of  Novonber 
22,  1902,  marked  "1"  and  "2,"  respectively, 
filed  with  and  made  a  part  of  tbe  pleading, 
both  of  which  show  that  more  than  a  year 
before  the  execution  of  tbe  deeds,  and  while 
she  was  an  unmarried  woman,  appellant  en- 
tered  Into   certain   written  executory   con- 
tracts witb  two  of  appellee^B  vendors,  where- 
by, for  a  consideration  then  agreed  upon, 
she  sold  and  obligated  herself  to  convey  to 
them  all  ber  interest  in  the  mineral  rights 
and  minerals  upon  and  under  the  two  tracts 
of  land  in  question.     It  appears  from  the 
recitals  in  deed  No.  1  that  the  first  of  these 
contracts  was  as  to  the  sale  of  tbe  mineral 
ri^ts  in  the  larger  of  the  two  tracts  of  land 
and  was  made  November  11,  1901,  by  appel- 
lant and  her  brothers  and  sisters,  the  other 
joint  owners  of  the  land,  with  a  corporation 
known  as  tbe  Ohio  &  Big  Sandy  Land  As- 
sociation, and  that  the  title  bond  evidencing 
the  contract  was  assigned  by  the  latter  to 
the  Northern  Coal   &  Coke  Company,  the 
grantee  In  deed  No.  1.     The  second  execu- 
tory contract,  as  appears  from  the  recitals 
of  deed  No.  2,  was  as  to  appellant's  interest 
in  tbe  mineral  rights  in  the  smaller  of  the 
two  tracts  of  land,  and  was  entered  into 
November  27,  1901,  by  appellant  alone  with 
tbe  Empire  Coal  ft  Coke  Company,  which  had 
preitoiuly   acquired    the   interests   of    her 
brothers  and  sisters  in  tbe  mineral  rights  of 
the  smaller  tract.     The  title  bond  evidenc- 
ing tbe  contract  between  appellant  and  tbe 
Empire  Coal  ft  Coke  Company,  like  that  exe- 
cuted to  it  by  ber  brothers  and  sisters,  was 
duly  assigned  to  tbe  Norttaem  Coal  &  Coke 
Company.    It  will  thus  be  seen  that  by  the 
assignments  referred  to  the  Northern  Coal 
i.  Coke  Company  became  the  beneficiary  of 
eacb    of  tbe  executory  contracts  to  which 
apiwllant  was  a  party;  hence  the  recitals  in 
the  two  deeds  of  November  11,  1901,  from 
appellant  and  ber  brother  and  sisters  to  that 
company,  that  they   conveyed   the  Interests 
of  tbe  grantors  to  the  mineral  rights  in  the 
two  tracts  of  land  in  compliance  with  the 
covenants  of  tbe  title  bonds;  and  we  have 
previously  stated  how  the  title  to  the  min- 
eral rights  in  question  was  finally  conveyed 
to   appellee  by   suoceeslve  deeds  from   tbe 
later  owners. 

[11  In  determining  whether  the  demurrer 
to  ttie  petition  should  have  been  sustained, 
the  recitals  in  the  two  deeds  referred  to  must 
be  coDstdered.  Tbiey  are  two  of  the  convey- 
ances denounced  and  songbt  to  be  set  aside. 
An  exUbit  can  nerer  gapslj  the  omissloa  of 


an  allegation  essential  to  tbe  statement  of 
a  cau8»  ot  action.  It  may,  however,  aid  a 
defective  allegation,  or  even  control  or  de- 
stroy a  positive  one  in  contradiction  of  it; 
for,  if  an  exhibit  referred  to  and  filed  con- 
tradicts an  allegation  of  the  pleading,  tbe 
exhibit  will  control  tbe  allegation,  unless 
the  exhibit  be  expressly  imiteached  or  ex- 
plained by  the  facts  stated  in  tbe  pleading. 
Civil  Code,  H  120-128;  Newman's  Pleading 
ft  Practice^  K  204a-204c;  Gardner  v.  Cont 
Ins.  Co.,  75  S.  W.  283,  25  Ky.  Law  Bep.  426; 
Hudson  V.  Scottish  Union  Ins.  Co.,  110  Ey. 
722,  62  8.  W.  513,  23  Ky.  Law  Rep.  116. 

[2]  In  view  of  tbe  contradiction  of  tbe  al- 
legations of  tbe  petition  by  tbe  recitals 
found  in  the  two  deeds  filed  with  it  as  ex- 
hibits, it  must  be  accepted  as  true  that  ap- 
pellant, prior  to  ber  marriage  and  prior  to 
tbe  exeoution  o£  the  deeds,  had  entered  into 
executory  contracts  for  the  sale  of  ber  in- 
terest in  the  mineral  rights  In  the  lands  de- 
scribed in  tbe  petition  and  deeds;  and,  this 
being  true,  she  will  not  be  permitted  to  re- 
cover such  interest  as  here  attempted.  Tbe 
precise  question  here  presented  has  never 
be&i  passed  on  in  this  Jurisdiction,  but  In  our 
opinion  it  is  not  difficult  of  solution.  Since 
the  enactment  in  1894  (Acts  1894,  c.  70)  of 
what  Is  known  as  the  "Welssinger  Act,"  a 
married  woman  of  this  state  has  been  free 
to  contract,  acquire,  hold,  dispose  of  prop- 
erty, and  sue  and  be  sued  in  all  respects  as 
a  single  woman,  except  that  she  cannot  be- 
come surety  for  another,  even  her  husband, 
or  "make  any  executory  contract  to'  sell  or 
convey  or  mortgage  her  real  estate  unless 
her  husband  Join  in  such  contract."  Ken- 
tucky Statutes,  K  2127,  212&  While  as  de- 
clared by  section  2127,  supra,  a  married  wo- 
man cannot  make  an  executory  contract  to 
sell,  convey,  or  mortgage  her  real  estate 
without  ber  husband's  Joining  in  tbe  con- 
tract, and  cannot,  as  further  declared  by 
Kentucky  Statutes,  f  606,  convey  ber  real 
estate  unless  the  husband  unite  with  her  in 
a  Joint  deed  for  that  purpose,  or  shall  have 
first  made  a  deed,  followed  by  a  separate 
one  from  ber,  there  Is  nothing  in  any  of  the 
sections  referred  to  that  declares  the  wife 
shall  not  by  deed,  tn  whicb  the  husband  does 
not  Join,  convey  her  real  estate  sold  by  exec- 
utory contract  before  her  marriage.  The 
restriction  Imposed  by  section  2127  upon  tbe 
right  of  the  wife  to  make  an  executory  con- 
tract for  tbe  sale  or  conveyance  of  her  real 
estate,  unless  ber  hnrt>and  Join  in  such  con- 
tract, manifestly  does  not  refer  to  an  execu- 
tory contract  made  by  her  before  marriage, 
but  only  to  such  a  contract  made  after  or 
during  marriage.  It  is  clear  that  neither 
the  refusal  of  the  husband  to  Join  the  wife 
In  a  deed  made  to  carry  out  a  valid  execu- 
tory contract  for  the  sale  of  her  real  estate 
entered  into  by  her  before  their  marriage, 
nor  ber  reliance  upod  the  disability  of  cover- 
ture, would  abrogate  tbe  contract  or  prevent 
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a  court  of  eqnlty  from  decreeing  Its  q>eciflc 
performance  at  the  suit  of  the  vendee;  and, 
If  the  refusal  of  the  husband  to  join  In  the 
deed  would  not  reUeve  the  wife  of  the  per- 
formance of  the  executory  contract,  how 
could  his  Infancy  at  the  time  of  uniting  with 
the  wife  in  the  execution  of  such  a  deed 
do  so? 

[3-1]  Appellant's  husband  Is  not  Joining  in 
the  attack  upon  the  deeds  of  which  she  com- 
plains, either  on  the  ground  that  he  was  an 
infant  when  they  were  executed,  or  other- 
wise. Indeed,  be  is  not  a  party  to  the  ac- 
tion. In  fact,  he  would  take  no  present  or 
future  interest  in  the  mineral  rights  the 
deeds  convey,  if  they  were  canceled;  for  the 
sale  of  those  rights  by  the  executory  con- 
tract made  by  appellant  prior  to  their  mar- 
riage would,  under  the  laws  of  this  state, 
deprive  him  of  even  the  potential  right  to 
take  at  the  death  of  appellant,  if  he  should 
then  be  living,  any  interest  in  them.  Under 
the  present  statutes  of  this  state  respecting 
the  property  rights  of  husband  and  wife, 
the  surviving  husband  takes  at  her  death 
only  such  interest  in  her  real  estate  as  would 
go  to  her  in  his  real  estate,  if  she  survives 
him,  viz.,  a  life  estate  in  one-third  in  value 
of  the  whole.  In  the  following  cases,  it  was 
held  that  the  wife  is  not  entitled  to  dower 
in  the  lands  of  which  the  huslmnd  was  not 
beneficially  seized  during  the  coverture;  and 
that  she  cannot  have  dower  in  land  which 
the  husband  had,  before  the  marriage,  sold 
by  executory  contract,  although  he  did  not 
convey  the  legal  title  to  the  purchaser  until 
after  he  married.  Fontaine  v.  Dunlap,  82 
Ky.  321;  Gully  v.  Ray,  18  B.  Mon.  107;  Old- 
ham V.  Sale,  1  B.  Mon.  76;  Gaines  v.  Gaines, 
9  B.  Mon.  295,  48  Am.  Dec.  425.  Manifest- 
ly, the  doctrine  applied  to  the  wife  by  the 
cases,  supra,  is  equally  applicable  to  the  hus- 
band. We  are  constrained  to  accept  appel- 
lant's contention  that  the  two  deeds  in  which 
appellant's  husband  Joined  with  her  to  con- 
vey her  interest  in  the  mineral  rights  in  the 
Pike  county  lands  to  the  Northern  Coal  & 
Coke  Company,  because  of  his  then  infancy, 
were  and  are  void  as  to  her,  for  It  seems  to 
have  been  so  held  aa  to  a  similar  deed  in  Phil- 
lips V.  Hoskins,  128  Ky.  371, 108  S.  W.  283,  33 
Ky.  Law  Rep.  378,  and  Mueller  v.  Ragsdale, 
15S  Ky.  412,  165  S.  W.  404.  While  it  ap- 
I)ears  from  the  opinion  in  the  first  of  these 
cases  that  there  was  a  disafilrraance  of  the 
deed  by  the  husband  after  attaining  his  ma- 
jority by  his  act  in  Joining  with  his  wife 
in  a  mortgage  of  the  land  conveyed  by  the 
deed,  and  the  conclusion  that  the  deed  was 
void  was  in  part  rested  upon  this  dlsafflrm- 
nnce,  a  careful  reading  of  the  opinion  as  a 
whole  will  demonstrate  that,  while  It  says 
the  deed  was  only  voidable  as  to  the  hus- 
band, it  also  seems  to  have  declared  it  by 
reason  of  the  husband'^  Infancy  alone  void 
as  to  the  wife. 

Mueller  v.  Ragsdale,  supra,  was  an  action 


for  the  specific  performaaee  of  a  oontract  of 
sale  of  the  land  the  title  to  wbldi  was  in- 
volved in  Phillips  V.  Hoeklna,  the  sale  being 
one  made  by  the  wife  after  h»  second  mar- 
riage. The  opinion  merely  follows  ttt&t  in 
Phillips  V.  Hoskins  and  adhered  to  all  the 
conclusions  therein  expressed.  But  conced- 
ing that  the  infancy  of  appellant's  husband 
rendered  void,  as  to  her,  the  two  deeds  in 
wtilch  he  united  with  her  and  the  other  Joint 
owners  to  convey  tlie  mineral  rights  in  the 
Pike  county  lands  to  the  grantee  named 
therein,  we  are  nevertheless  compelled  to 
bold  that  appellant  is  estopped,  by  the  exec- 
utory sales  she  made  of  her  interest  in  the 
mineral  rights  before  her  marriage,  to  main- 
tain this  action  for  the  cancellation  of  the 
deeds  in  question  or  diose  subsequently  exe- 
cuted whereby  the  title  to  the  property  con- 
veyed was  vested  in  the  appellee;  and  as, 
by  reason  of  the  several  deeds  referred  to 
and  its  present  ownership  of  the  property, 
the  latter  became  a  privy  to  the  original  or 
executory  contracts,  it  Is  as  much  «ititled 
as  would  be  its  remote  vendors,  the  first 
beneficiaries  of  those  contracts,  to  rely  upon 
any  ground  of  estoppel  that  may  arise  out 
of  its  performance  or  nonperformance. 

[7]  It  is  suflicient  to  say  of  the  doctrine 
of  estoppel  that  It  is  founded  on  the  broad 
and  Just  rule  that  one  shall  not  defeat  his 
or  her  voluntary  act,  or  even  deny  its  valid- 
ity, to  the  prejudice  of  another.  A  marrieti 
woman  may  be  estopped  the  same  as  a  singU> 
woman  or  a  man,  where  permission  of  the 
assertion  of  her  claim  would  operate  as  a 
fraud.  Overcast  v.  Lawrence,  141  Ky.  25, 
131  S.  W.  1029;  Myrlck  v.  Hambree's  Adm'r. 
136  Ky.  110,  123  S.  W.  668;  Ay  re  &  Lord  Tie 
Co.  V.  Baker,  138  Ky.  494,  128  S.  W.  346; 
Herman  on  Estoppel,  vol.  2,  i  1103.  What- 
ever may  be  the  rule  concerning  the  formali- 
ties needed  to  bind  married  women,  there  is 
no  doubt  they  may  be  estopped  by  their  de- 
liberate conduct,  as  well  as  any  one  else.  It 
seems  to  us  that  a  stronger  case  for  the 
application  of  the  doctrine  of  estoppel  than 
the  one  we  here  have  cannot  be  found.  In 
the  absence  of  the  deeds  sought  to  be  can- 
celed, a  court  of  equity  could,  notwithstand- 
ing her  marriage  and  the  infancy  of  her  hus- 
band, have  compelled  appellant  and  her  hus- 
band, at  the  suit  of  the  vendees,  to  perform 
by  the  execution  of  a  proper  deed  throvigli 
the  commissioner,  the  previously  made  exeo 
utory  contracts  for  the  sale  of  her  interest 
in  the  mineral  rights  which  the  deeds,  sought 
to  be  canceled,  attempted  to  convey.  There- 
fore the  mere  cancellation  of  the  deeds  on 
account  of  the  infancy  of  appellant's  hus- 
band at  the  time  of  their  execution  woiiM 
not  relieve  her  of  the  obligation  to  convey 
her  interest  in  the  mineral  rights  impose<l 
upon  her  by  the  executory  contract  made 
when  she  was  admittedly  sol  juris.  This 
situation   estops  appellant  to  demand   the 
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relief  prayed  la  tlie  paUtion,  and  tba  eetop- 
|iel  was  properly  allowed  to  prevail. 

[li  It  i«  tnsisted,  bowever,^  for  appellant, 
that  the  defense  of  estoppel  cannot  be  made 
bf  demurrer,  but  mnst  be  pleaded;  and  tbat, 
as  this  was  not  done  by  answer,  the  circuit 
ivort  erred  in  sustaining  the  demurrer  to 
rbe  petition.  This  contention  cannot  be  sus- 
tiiined.  It  is  the  general  rule  that  an  es- 
loppel  must  be  pleaded,  but  this  rule  does 
not  obtain  where  all  the  facts  out  of  which 
the  estoppel  arises  already  appear  in  a  plead- 
ing of  the  party  against  whom  or  In  whose 
favor  the  estoppel  la  urged.  In  such  case, 
the  question  of  estoppel  may  be  raised  by 
demurrer.  Civil  Code,  {  93.  In  Herman  on 
Estoppel.  ToL  2,  \  1276,  it  is  said : 

"When  the  estoppel  already  appears  from  the 
pleadings  on  either  side,  it  need  not  be  set  out 
■sain  formally  of  record,  and  the  proper  course 
is  to  demnr  without  going  further." 


In  8  Bnc.  Pleading  &  Practice,  9,  we  And 
the  rule  thus  stated: 

"Where  facts  sufficient  to  constitute  an  es- 
toppel appear  in  the  previous  pleadings,  the 
estoppel  need  not  be  especially  pleaded,  but 
may  be  taken  advantage  of  by  demurrer." 
Hanson  v.  Budcner,  4  Dana,  251,  29  Am.  Dec. 
401. 

As  nil  the  facts  constituting  the  estoppel 
relied  on  by  the  appellee  In  this  case  were 
presented  by  the  petition  and  exhibits,  and 
the  recitals  of  the  exhibits  particularly  show- 
ing the  executory  contracts  made  by  appel- 
lant before  her  marriage  must,  to  the  ex- 
tent they  contradict  the  allegations  of  the 
petition,  control,  the  entire  question  of  es- 
toppel was  properly  raised  by  demurrer  and 
correctly  determined  by  the  Judgment  sus- 
taining the  demurrer  and  dismissing  the  pe- 
tition. 

Wherefore  the  Judgment  is  affirmed. 
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BARRON  et  al  ▼.  STUART  et  al.    (No.  237.) 

(Supreme  Court  of  ArkansaB.     Nov.  11,  191S. 

Concurring   Opinion,   Dec.   23,    1918. 

On  Rehearing  Dec.  16,  1918.) 

1.  Tbusts  0=992^  —  CToNSTBUcnvK  Trust— 
Paboi.. 

Kirby'g  Dig.  S  3666,  providing  that  trust 
can  only  be  created  by  writing,  refers  only  to 
express  trusts,  and  has  no  reference  to  trusts 
ex  maleficio,  ' 

2.  Trusts  «s»110— Tbcsts  Ex  MAUEncio— 
Proof. 

Parties  seeking  to  prove  a  trust  ex  male- 
ficio  must  establish  the  same  by  clear  and  satis- 
factory evidence. 

3.  Trtjsts  «=3a6— Trusts  Ex  Maleficio— Nb- 

CKSSITT  FOR   PROVIBE. 

Where  a  trust  ex  maleficio  is  based  on  a 
promise,  the  promise  need  not  be  expressly 
made,  for  actual  co-operatioo  or  silent  acquies- 
cence may  have  the  same  effect. 

4.  Trusts  <S=>110  —  Trusts  Ex  Maleficio  — 
WnxB — E'BAUD— Sufficiency  of  Evidence. 

In  an  action  to  establish  a  trust,  clear  and 
satisfactory  evidence  held  to  establish  that  a 
decedent  was  induced  by  the  promise  of  defend- 
ant, to  devise  all  his  property  to  her,  with  the 
understanding  that  the  property  was  to  be  di- 
vided among  children  in  a  certain  manner. 

5.  Trusts  4s>110— Trusts  Ex   Maueficio— 
Pboof. 

In  a  suit  to  establish  a  trust  in  property 
devised,  evidence  held  to  show  that  testator  de- 
clared bis  intention  of  dividing  his  money  and 
other  personal  property  among  all  his  children, 
including  his  grandchildren,  and  devised  the 
property  to  his  wife,  with  the  understanding 
that  it  be  80  divided. 

On  Rehearing. 

6.  Trusts  «=>97  —  Trusts  Ex  Maleficio  — 
Procurinq  Devise. 

If  a  testator  is  induced  to  make  a  will  by 
a  promise,  express  or  implied,  on  the  part  of 
the  legatee  that  he  will  devote  his  legacy  to  a 
certain  trust,  a  secret  trust  is  created,  and 
equity  will  apply  the  property  obtained  in  ac- 
cordance with  hie  promise  notwithstanding  Kir- 
by's  Dig.  i  3666. 

Appeal  from  Greene  Chancery  Court; 
Archer  Wheatley,  Chancellor. 

Suit  by  Tjanra  Barron  and  others  against 
J.  A.  Stuart  and  others.  Decree  for  de- 
fendants, and  plaintiffs  appeal.  Reversed 
and  remanded. 

Appellants,  who  were  the  daughters  and 
grandchildren  of  J.  W.  Stuart,  deceased, 
brought  this  suit  in  equity  against  appellees, 
who  were  the  sons  and  the  widow  of  J.  W. 
Stuart,  deceased,  and  the  object  of  the  suit 
was  to  establish  a  trust  in  certain  property 
devised  by  said  J.  W.  Stuart  to  bis  wife,  M. 
It.  R  Stuart.  Appellees  answered,  denying 
the  trust,  and  averring  that  the  property  was 


left  to  Mrs.  H.  R.  E.  Staart  absotateiy  under 
the  terms  of  the  will. 

J.  W.  Stuart  was  bom  in  Oreen«  county, 
Ark.,  and  lived  there  all  his  life.  He  was' 
68  years  old  when  he  died,  and  he  and  M. 
R.  E.  Stuart  had  lived  together  as  husband 
and  wife  for  48  years.  He  left  surviving 
him  five  sons,  two  daughters,  and  tbe  chil- 
dren of  three  deceased  daughters.  Neltber 
J.  W.  Stuart  nor  his  wife,  M.  R.  B.  Stuart, 
were  able  to  read  or  write ;  but  J.  W.  Stuart 
had  a  strong  mind,  and  possessed  to  a  mark- 
ed degree  the  ability  to  make  money.  At 
the  date  of  his  death  he  possessed  property 
variously  estimated  from  |lll,000  to  $230.- 
000.  His  property  consisted  of  a  number 
of  Improved  farms,  a  large  tract  of  wild  land, 
a  large  number  of  cattle  and  horses,  a  great 
quantity  of  com  and  cotton,  also  some  wheat, 
duebiUs,  promissory  notes,  and  a  large 
amount  of  numey  d^Mslted  with  various 
bonks  and  mercantile  establishments  in  tbe 
cities  of  Paragould  and  Jonesboro,  Ark. 
During  the  last  8  or  10  years  of  his  life,  bis 
oldest  son,  J.  A.  Stuart,  signed  his  name  to 
checks  and  looked  after  his  business  affairs 
generally. 

In  July,  1916,  J.  W.  Stuart  was  kicked  by 
a  mare,  and  died  in  about  11  days  thereaft- 
er as  a  result  of  his  injuries.  The  mare 
kicked  him  <»  Tuesday,  the  18th  day  of 
July,  1916,  and  he  died  on  Friday,  the  28th 
day  of  July  following.  Two  days  after  J. 
W.  Stuart  was  hurt,  his  son,  J.  A.  Stuart, 
went  to  a  justice  of  the  peace  and  brought 
him  to  the  house  for  the  purpose  of  prepar- 
ing and  acknowledging  a  deed  from  his  fa- 
ther to  Ab  Stuart,  his  youngest  son.  On  his 
way  up  there  the  justice  of  the  peace  met 
up  with  the  attending  physician,  who  told 
blm  that  J.  W.  Stuart  was  fatally  injured 
and  that  he  ought  to  make  a  will.  The  Jus- 
tice of  the  peace  prepared  the  deed  and  took 
tbe  acknowledgment  of  J.  W.  Stuart  thereto, 
as  requested.  He  was  then  asked  to  prepare 
another  deed,  and  declined,  because  he  had 
no  more  blank  deeds.  Tbe  attending  physi- 
cian also  told  J.  A.  Stuart  that  his  father 
was  not  likely  to  get  well.  On  Thursday 
night  following  the  injury,  the  attending 
Bhysldan  told  J.  A.  Stuart  that  he  had  lose 
all  hope  of  his  father  recovering  from  bis 
injuries.  The  wife  of  J.  W.  Stuart  was  la 
c<Mistant  attendance  at  his  bedside  from  the 
time  he  was  injured  until  he  died.  His  chil- 
dren and  grandcUldren,  a  brother,  and  other 
relatives  were  there  most  of  the  time  after 
be  received  his  Injuries  until  he  died.  It 
was  late  Thursday  night  when  the  attend- 
ing physician  told  J.  A.  Stuart  that  bis  fa- 
ther could  not  recover.  J.  A.  Stuart  inform- 
ed his  father  and  tbe  other  children  around 
his  bedside  that  he  could  not  recover.  J.  W. 
Stuart  broke  down  and  cried,  when  be  wa!« 
told  that  there  was  no  chance  for  him   to 
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recover  from  bis  Injuries.  After  a  Uttle 
wUIe  he  rallied  and  began  to  talk  to  bla 
rhildren  abont  the  dlqwsiabn  of  hla  proper- 
ty. He  called  over  his  farnia  by  name,  and 
told  which  one  he  wanted  each  of  his  chil- 
dren to  have.  He  also  spoke  of  the  timber 
lands  which  he  owned,  and  directed  how 
they  should  be  divided.  He  also  directed 
how  the  com  and  cotton,  which  was  bdng 
raised  on  his  varloos  farms  that  year,  should 
be  divided  when  gathered.  He  tidd  them 
how  to  divide  Ills  horses  and  cattle,  and  the 
money  and  other  personal  property  which 
lie  possessed.  He  wanted  his  wife  to  keep 
the  home  place  and  certain  s^odc  on  It  and 
$10,000  In  money.  His  Idea  seemed  to  be 
to  divide  up  his  prc^erty  among  his  chil- 
dren and  to  give  his  wife  sufficient  to  live 
on  in  comfort,  so  that  she  would  not  have 
to  work  any  m(H:e,  or  be  worried  with  look- 
ing after  a  lot  of  property. 

On  the  next  morning  It  was  suggested  that 
be  was  too  weak  to  be  liotbered  with  the 
details  of  dividing  his  property,  and*  that 
be  should  make  a  will,  leaving  all  his  prop- 
erty to  his  wife^  and  that  she  could  divide  it 
after  his  death  In  aooordanoe  with  the  di- 
rections whidi  he  had  already  given.  Such  a 
will  was  executed  on  Friday  morning.  On 
their  way  home,  the  lawyers  who  bad  writ- 
ten the  will  ron^nbered  that  It  was  void 
under  our  statutes,  because  the  children  had 
not  been  mentioned  in  It  They  returned 
a^in  on  Satnrday,  and  explained  this  defect 
to  the  parties  interested.  J.  W.  Stuart  was 
better  then,  but  executed  another  will,  leav- 
ing all  his  property  to  his  wife  as  in  the 
first  one.  He  died  on  the  following  Friday, 
living  only  one  we^  after  executing  the 
first  wUL  After  his  death  Ms  wife  executed 
deeds  to  the  various  children  and  grand- 
(^lildrm  to  the  improved  farms,  as  had  be«i 
directed  by  her  husband  In  his  Ufetlme; 
hnt  she  refused  to  execute  a  deed  to  her 
daughters  and  her  grandchildren  to  any  of 
the  timber  lands,  or  to  divide  the  perstmal 
property  equally  between  all  the  cl>ildr«i. 
She  expressed  her  Intention  of  holding  the 
property  absolutely  and  dividing  it  among 
her  dilldren  as  die  liked.  She  denied  that 
she  liad  received  the  property  In  trast,  bat 
clalnaed  it  abflolntdy  as  her  own  under  the 
will.  Hence  this  lawsuit.  Other  facts  will 
be  stated  and  r^erred  to  in  the  opinion. 

The  chancellor  found  that  the  trust  at- 
tempted to  be  established  by  the  wlU  was 
Toid  under  our  statute  of  frauds,  and  it  was 
decreed  that  the  complaint  of  appellants 
should  be  dismissed  for  want  of  equity.  The 
case  is  here  on  appeal. 

Tom  D.  Patton,  of  Muskogee,  Okl.,  and 
Block  *  EUrsdi  and  Hnddleston,  Fohr  & 
Fatrell,  all  of  Faragonld,  for  appellants. 

Lam^  ft  Frierson  and  Hawthorne  &  Haw- 
thonw^  all  of  ioaaiimfo,  for  appelleea. 


I  HAB3;  J.  (after  stltlns  the  tacts  u  above). 
[1]  Section  8606  of  Klrby's  Digest  reads  as 
follows: 

"All  declarations  or  creations  of  tmsts  or 
confidences  of  any  lands  or  tenements  shall  be 
manifested  and  proven  by  some  writing  signed 
by  the  party  who  is  or  shall  be  by  law  enabled 
to  declare  sQch  trosts,  or  by  Us  last  will  in 
writing,  or  else  they  shall  be  void;  and  all 
grants  and  assignments  of  any  tmetB  or  confi- 
dences shall  be  in  writing,  signed  by  the  party 
granting  or  assigning  the  same,  or  by  his  last 
will  in  writing  or  else  they  shall  be  void." 

TJnder  this  section  all  declarations  of  trust 
which  are  not  proved  by  some  writing  are 
void.  But  the  court  haa  repeatedly  held  that 
the  statute  in  question  refers  to  express 
trusts,  and  has  no  reference  to  what  are 
called  trusts  ex  malefldo,  which  are  a  spe- 
cies of  Implied  or  constructive  trusts,  which 
eqnity  Impresses  upon  property  in  the  hands 
of  one  who  has  obtained  it  through  fraud, 
in  order  to  administer  Justice  between  the 
parties.  Ammonette  v.  Black,  73  Ark.  310, 
88  S.  W.  910;  La  Cbtts  v.  La  Cotts,  109  Ark. 
835, 159  S.  W.  1111 ;  Spradling  v.  SpradUng, 
101  Ark.  451,  142  S.  W.  848;  McDonald  v. 
Tyner,  84  Ark.  189,  105  S.  W.  74;  Ussery  v. 
Ussery,  113  Ark.  36, 166  S.  W.  946;  Veasey  v. 
Veasey,  110  Ark.  389,  162  S.  W.  45;  Hunter 
V.  Field,  114  Ark.  128,  169  S.  W.  813;  Har- 
bour V.  Harbour,  103  Ark.  273, 146  S.  W.  867. 

A  dear  statement  of  the  rule  that  a  trust 
ex  malefldo  is  not  within  the  prohibition 
contained  in  a  section  of  a  statute  of  frauds 
similar  to  our  statute  is  made  in  Church  v. 
Buland,  64  Pa.  432.  At  that  time  that  court 
was  composed  of  Thompson,  O.  J.,  aad  Agnew 
and  Sharswood,  JJ.,  all  being  learned  and 
able  judges.  Judge  Sharswood  delivered  the 
opinion  of  the  court,  and  in  regard  to  the 
question  under  consideration  said: 

"Indeed,  it  is  not  easy  to  see  how  such  a 
trnst  ever  could  be  made  oot,  except  by  parol 
evidence,  and  if  tlus  ia  not  competent  a  stat- 
ute made  to  prevent  frauds  would  become  a 
most  potent  instrnment  whereby  to  give  them 
success.  That  this  doctrine  is  applied  to  cases 
arising  under  wills,  where  a  person  procures  a 
devise  to  be  made  in  his  favor  on  the  distinct 
declaration  or  promise  that  he  will  hold  the 
land  in  trust,  either  in  whole  or  in  part,  for 
another,  may  be  seen  in  the  cases  referred  to 
in  1  Jarman,  356,  and  1  Story's  Equity,  {  256. 
It  is  not  affected  by  the  statutory  provisions 
on  the  subject  of  wills.  The  proof  offered  is 
not  of  any  alteration,  revocation,  or  cancella- 
tion, which  must  be  evidenced  in  a  particular 
manner.  It  gives  full  effect  to  the  will,  and 
every  word  of  it,  and  to  the  conclusiveness  of 
the  probate,  where  it  is  conclusive.  It  fastens 
upon  the  conscience  of  the  party,  having  thus 
procured  a  will,  and  then  fraudulently  refusing 
or  neglecting  to  fulfill  the  promise  coi  the  faith 
of  which  it  was  executed,  a  trust  or  confidence, 
which  a  court  of  equity  will  enforce  by  com- 
pelling a  conveyance  when  the  proper  time  for 
it  has  arrived;  and  with  us  in  Pennsylvania 
such  a  conveyance  will  be  considered  as  having 
actually  been  made,  wlienever  it  ought  to  have 
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been  made.  The  <!t8tal  qn*  trust  wJU  be  enti- 
tled to  recover  in  ejertment  against  the  trustee, 
and  all  in  privity  with  him.  Tliis  was  decided 
in  Hoge  v.  Hoge,  1  Watts  [Pa.]  163  [26  Am. 
Dec.  62],  a  case  fally  and  ably  argued  and  con- 
sidered, both  by  the  counsel  engaged  in  the 
cause  and  by  the  court,  as  appears  in  the  elabo- 
rate  opinion  by  Chief  Justice  Oibson.  It  was 
there  held  that  if  a  testator  be  induced  to  make 
a  devise,  by  the  promise  of  the  devisee  that 
it  should  be  applied  to  the  benefit  6f  another,  a 
trust  is  thereby  created  which  may  be  estab- 
lished by  parol  evidence,  and  that  this  is  not 
contrary  to  the  statute  of  wills.  It  is  eon- 
tended,'  said  Gibson,  C.  J.,  'that  parol  evidence 
of  a  trust  is  contrary  to  our  statute  of  wills, 
which  corresponds,  as  far  as  regards  the  point 
in  dispute,  with  the  British  statute  of  frauds. 
Undoubtedly  every  part  of  a  will  must  be  in 
writing;  and  a  nalced  parol  declaration  of  trust 
in  respect  of  land  devised  is  void.  The  trust 
iDsisted  on  here,  however,  owes  its  validity, 
not  to  the  will  or  the  declaration  of  the  testa- 
tor, but  to  the  fraud  of  the  devisee.  It  be- 
longs to  a  class  in  which  the  trust  arises  ex 
maleflcio,  and  in  which  equity  turns  the  fraud- 
ulent procurer  of  the  legiil  title  into  a  trustee 
to  get  at  him;  and  there  Is  nothing  in  reason 
or  authority  to  forbid  the  raising  of  such  a 
trust,  from  the  surreptitious  procurement  of 
n  devise.'  To  the  same  effect  is  Jones  v.  Mc- 
Kee,  3  Barr,  496  [45  Am.  Dec.  661];  s.  c.  6 
Barr,  425,  a  case  the  same  in  principle  and 
very  similar  in  its  facts  to  that  presented  upon 
this  record." 

Other  cases  snstalning  tbe  role  are  the 
following:  Ransdel  v.  Moore,  153  Ind.  393, 
53  N.  E.  767,  63  L.  R.  A.  753;  Owlngs'  Case, 
1  Bland  (Md.)  370,  17  Am.  Dec.  811 ;  Galther 
v.  Galther,  3  Md.  Oh.  158;  Williams  v.  Vree- 
land,  32  %J.  J.  Eq.  734;  Trustees  of  Amherst 
College  T.  Thomas  G.  Rltch,  161  N.  Y.  282, 
45  N.  B.  876,  37  L.  R.  A.  305;    Gllpatrick 

•  V.  Glldden,  81  Me.  137,  16  Atl.  464,  2  U  R.  A. 
662,  10  Am.  St.  Rep.  245;  Collins  v.  Hope, 
20  Ohio,  492;    Towles  v.  Burton,  Rich.  Eq. 

,  Cns.  (S.  C.)  146,  24  Am.  Dec.  415;  Richard- 
son V.  Adams,  10  Yerg.  (Tenn.)  273;  Brook 
V.  Chappell,  34  Wis.  405 ;  Robinson  v.  Lewis, 
OS  Miss.  69,  8  South.  258,  10  L.  R.  A.  101,  24 
Am.  St  Rep.  256;  Ourdy  v.  Berton,  79  Cttl. 
420,  21  Pac.  858,  5  L.  R.  A.  180,  12  Am.  St. 
Rep.  157;  Winder  et  al.  v.  Scholey  et  al., 
83  Ohio  St.  204,  93  N.  E.  1098,  33  I..  R.  A. 
(N.  S.)  995,  21  Ann.  Cas.  1379,  and  note;  Cald- 
well V.  Caldwell,  7  Bush  (Ky.)  517;  lAlrd  v. 
Vila,  93  Aflnn.  45,  100  N.  W.  656, 106  Am.  St 
Rep.  420;  Dowd  v.  Tucker,  41  Conn.  197; 
Ragsdale  r.  Ragsdale,  68  Miss.  92,  8  South. 
315,  11  L.  R.  A.  316,  24  Am.  St  Rep.  236; 
Benbrook  v.  Yancy,  96  Miss.  536,  51  South. 
461. 

[2,  S]  So  it  may  be  said  that  in  all  such 
cases  the  right  of  relief  is  founded  on  fraud; 
for,  as  said  by  Lord  Eldon  in  Strickland  v. 
Aldrldge,  9  Ves.  616: 

"The  statute  was  never  permitted  to  be  a 
cover  for  fraud  upon  the  private  rights  of  in- 
dividuals." 


It  Is  well  tettlsd  by  tfae  tibon  cntbontles 
that  the  parties  seeking  rdief  most  estab- 
lish the  trust  by  clear  and  satiafectory  evi- 
dence. It  is  equally  w^  eatabllsbed  by  them 
that,  while  a  promise  is  essential,  It  need 
not  be  expressly  made,  for  actual  oo-opera- 
tion  or  silent  acqulesceoce  may  have  tlie 
same  effect  as  an  express  promise.  Applying 
the  principles  of  .law  above  announced  to 
the  facta  of  this  case,  the  question  Is  wheth- 
er or  not  appellants  have  established  their 
case  by  clear  and  satisfactory  evidence. 

It  is  contended  by  counsel  for  aiq;>ellees 
that  J.  W.  Stuart  under  -  the  terms  of  Us 
will  left  his  property  absolute  to  his  wife, 
and  that  on  account  of  )ils  confidence  in 
her,  he  placed  his  whole  property  within  her 
unlimited  control.  They  point  to  the  fact 
that  this  is  not  surprising,  when  it  is  con- 
sidered that  they  had  lived  together  48 
years,  and  .that  she  was  the  mother  of  bis 
(^Idren,  having  the  same  interest  with  him- 
self in  making  provision  for  their  wants. 
They  claim  that  there  is  nothing  whatever 
in  her  acts  or  conduct,  either  l>efore  or  after 
the  making  of  the  will,  that  can  be  con- 
strued as  a  fraud  upon  the  rights  of  appel- 
lants. It  is  true  she  did  not  solicit  her  hus- 
band to  make  a  will  in  her  favor,-  but  in  de- 
ciding the  question  of  fraud  we  must  take 
Into  consideration  the  position,  condition,  and 
relation  of  the  parties  at  the  time  the  will  ' 
was  executed. 

When  told  that  there  was  no  hope  of  hlui 
recovering  from  his  injuries,  J.  W.  Stuart       ] 
at  first  broke  down  and  wept    But  he  soon 
recovered,  and  began  to  talk  about  how  lie       ' 
wanted  his  prc^ierty  disposed  of.    He  had 
talked  at  various  times  about  making  a  will 
and  disposing  of  his  property,  bnt  had  neg- 
lected to  do  so.    His  wife  and  children  were 
around  his  bedside.    He  began  to  discuss  the 
disposition  of  his  property,  and   mentioned        ' 
what  improved  farms  be  wanted  his  children       .' 
and  granddiildren  to  havfc     He  then  told 
how  he  wanted  his  timber  lands  divided,  and        ' 
took  up  bis  personal  property  in  detail,  and       ' 
provided  for  a  division  of  that    He  recog- 
nized that  his  wife  had  been  a  hard-working        ' 
woman,  and  seemed  to  wish  to  give  her  such        ' 
an  amount  of  his  property  as  would  support       ' 
her  comfortably,  and  would  entail  upon  her       ^ 
but  little  care  and  labor  in  looking  after  It.       < 
Hence  he  decided  to  give  her  the  home  place        < 
and  sufflclent  personal  property  to  stock  it 
and  some  money.    It  was  first  thought  that       i 
^,000  would  be  sufflclent,  but  upon  the  sug- 
gestion of  his  brother  It  was  made  $10,000.       i 
His  mind  continued  to  dwell  upon  a  division       j 
of  his  property  until  the  next  day,  when  he       i 
was  told  by  his  son  J.  A.  Stuart  that  he       i 
was  too  weak  to  make  a  division  of  his  prop-        i 
erty  among  his  dbildren,  and  that  it  would 
be  best  to  make  a  will  leaving  all  his  pr<4>-        i 
erty  to  his  wife,  and  that  she  could  make        i 
the  division  in  accordance  with  .the  direc- 
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tlons  he  had  already  given.  Hts  mind  at 
tlmt  time  was  neoesaarllr  greatly  weakefied 
as  the  result  of  his  injuries.  He  had  been 
accnstomed  for  the  past  8  or  10  years  to  re- 
Ij  up<»  his  son  J.  A.  Stnart  as  to  the  legal 
forms  necessary  to  the  transaction  of  his 
business.  He  even  signed  all  of  his  checks. 
I'nder  sndi  circumstances  it  was  natural 
that  he  wonld  rely  upon  his  son  as  to  the 
best  method  of  disposing  of  his  property  In 
his  weakened  condition.  He  had  alrMdy  told 
Ms  <d>lldr«i  In  the  presence  of  his  wife  how 
he  wanted  his  property  divided,  and  theer 
all  perfectly  nndo^ood  his  wishes  in  the 
matter.  He  was  induced  by  the  confidence 
he  had  in  his  son  and  his  wife  to  make  a 
nlll,  in  Milch  he  left  all  of  his  property  to 
his  wife  and  made  his  son  his  executor. 

When  asked  in  Qie  coarse  of  the  prepara- 
tion of  the  will  as  to  who  should  be  named 
as  executor,  he  readily  named  his  son  J.  A. 
Stuart.  When  he  was  asked  as  to  whether 
his  son  J.  A.  Stuart  should  give  bond,  be 
first  hesitated,  and  then  said  that  it  would 
be  fair  to  the  other  diUdren  to  require  him 
to  give  bond.  Both  before  and  after  the  will 
was  executed,  he  expressed  confidence  that 
his  wife  and  J.  A.  Stuart  would  carry  out 
bis  wishes  in  the  division  of  his  property, 
and  told  his  children  that  there  was  enough 
property  for  all  of  them.  He  spoke  of  his 
grandchildren  in  the  same  connection,  and 
repeatedly  said  a  child  was  a  child,  mean- 
ing no  matter  whether  it  was  a  child  of  his 
own  or  a  child  of  bis  children.  His  wife 
was  constantly  at  his  bedside  and  acquiesced 
in  the  arrangement  She  did  not  actively  do 
anything  to  Induce  her  busband  to  make  the 
will  in  her  favor,  but  her  aoquiesoeuce  under 
the  drcnmstances  amonnted  to  action.  She 
knew  that  her  favorite  son,  J.  A.  Stuart, 
first  anggested  the  will,  and  that  he  was  ex- 
tremely anxious  that  it  should  be  made,  even 
though  the  attending  physicians  at  first  ad- 
vised against  tbe  making  of  the  will,  and 
only  consented  that  J.  W.  Stuart  might  make 
it,  provided  it  was  a  stXHt  wUI,  leavfaig  all 
his  property  to  his  wife.  After  her  hus- 
band's death,  Mra  Stnart  in  all  things  acted 
upon  the  advice  of  her  son  J.  A.  Stnart. 
She  prepared  the  deeds  to  the  in9)roved 
farms  in  aooordanoe  with  the  dIrectlOBs  of 
her  busband,  and  finally  delivered  them  to 
all  tbe  diildren.  including  the  grandchildrm, 
but  took  no  further  steps  looking  to  a  dlvl- 
rfon  of  the  property.  J.  A.  Stuart,  after 
his  father's  death,  told  his  sisters  that  they 
mi^t  induce  his  mother  to  make  a  will  leav- 
ing out  the  grandchildren  la  tbe  dispo^tlMt 
of  tbe  personal  property.  Subseguently  be 
bad  a  row  with  his  sisters,  and  determined 
to  leave  them  out  in  the  division  of  the  tim- 
ber lands.  Mrs.  Stnart  acted  throughout  In 
conjunction  with  J.  A.  Stnart  and  In  ebedi- 
«ice  to  his  wishes,  no  matter  what  came  up. 
The   testimony  is  very   extensive,  and   we 


have  net  attempted  to  Mt  It  out  In  detalL 
There  is  little  dispute  among  the  witnesses, 
however,  in  regard  to  this  point. 

[4]  A  careful  consideration  of  the  whole 
record  omvlnoes  us  that  it  was  establitdiied 
by  clear  and  satisfactory  evidence  that  J. 
W.  Stuart  was  induced  by  the  promise  of  his 
wlfe^  coupled  with  the  suggestion  of  his 
son  that  a  devise  of  all  his  property  to  her 
was  a  prudent  plan  In  his  weakened  condi- 
tion of  securing  a  division  of  all  his  prop- 
erty among  all  bis  children.  "So  bold  other- 
wise would  allow  her  to  make  a  fraudulent 
advantage  of  tbe  weakness  and  necessities  of 
her  husband.  It  does  not  make  any  differ- 
ence that  she  intended  that  Oie  fraudulent 
advantage  secured  should  be  for  tbe  benefit 
of  her  son.  Instead  of  herself. 

(6]  It  is  also  contended  that  it  was  not 
established  by  clear  and  satlafactory  evi- 
dence that  J.  W.  Stuart  declared  his  Inten- 
tion of  dividing  his  money  and  other  per- 
sonal property  among  all  his  dilldren,  in- 
cluding his  grandchildren.  There  was  tes- 
timony tending  to  show  that  he  Intended  to 
divide  his  money  and  other  personal  prop- 
erty between  his  living  children;  but  we 
do  not  deem  It  necessary  to  comment  at 
length  on  the  testimony  In  this  respect.  We 
think  it  clear  from  all  the  evidence  thnt 
the  testator  Intended  that  his  property 
should  be  divided  among  all  his  children,  aiul 
that  he  intended  that  his  grandchildren 
should  take  tbe  part  which  would  have  gone 
to  their  deceased  parents,  had  they  been 
living.  Both  before  and  after  he  made  his 
will  J.  W.  Stuart  told  his  diUdren,  and  other 
friends  and  relatives  who  had  gathered  about 
him,  that  he  had  made  his  will  and  had 
made  provlsiou  for  all  his  children,  that 
there  was  enough  prai>erty  for  aU,  and  that 
a  child  was  a  child,  meaning  thereby  whether 
that  child  was  living  or  dead. 

The  dedsion  of  the  chancellor  seems  to 
have  proceeded  npon  the  theory  that  the 
principles  of  law  above  annonnced  are  in  con- 
flict with  our  eariier  dedsimis  bearing  on 
the  qnestion ;  and  tbls  is  the  contention  of 
connsd  for  appellees.  We  do  not  Oilnk  this 
position  Is  sonnd.  We  have  carefully  ex- 
amined our  previous  decisions  on  the  subject, 
and  find  them  to  be  in  harmony  with  the 
views  her^  expressed,  and  the  rule  has  been 
variously  applied  according  to  tbe  facts  in 
each  case.  In  McDonald  v.  Hooker,  57  Ark. 
682,  22  S.  W.  6S0i  23  S.  W.  678,  the  oonrt  held 
that  oral  proof  cannot  be  heard  to  Ingraft  an 
express  trust  upon  a  deed  absolute  in  terms. 
There  a  few  days  betote  his  death  the  grant- 
or, without  consideration,  conveyed  his  lands 
by  deed  to  his  son-in-law.  He  was  not  in- 
duced to  do  so  by  any  promise  made  by  the 
son-in-law  to  hold  the  lands  in  trust  tor  the 
other  heirs  of  the  grantor,  nor  did  he  ac- 
knowledge or  declare  that  he  held  tbe  lands 
In  trust  for  them.    In  Avunonette  v.  Black. 
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73  AA.  810,  8S  S.  W.  910,  a  motber  eoaveyed 
her  lands  to  her  son.  "nie  son  by  will  left 
the  lands  to  a  granddaughter  of  his  mother 
and  her  daughter.  A  nephew  brooi^t  BUlt, 
asking  that  a  trust  be  declared  In  his  fiiTOr. 
It  was  shown  by  him  that  the  son,  after  as- 
certaining that  his  mother  Intended  to  derlse 
the  lands  to  her  grandson,  in  order  to  frus- 
trate her  Intentions,  told  her  that  wills  were 
easily  oTerthrown,  and  advised  her  that  the 
best  way  to  accomplish  such  a  purpose  was  to 
convey  the  lands  to  him,  and  that  he  wonid  A- 
ther  convey  or  devise  the  lands  to  his  nephew, 
her  grandson.  The  court  held  that  this  tes- 
timony, standing  alone,  was  sufficient  to  con< 
Btltute  a  trust  ex  maleflda  Relief  was  de- 
nied the  plaintiff,  however,  on  the  ground 
that  the  evidence  introduced  in  his  behalf 
had  been  overcome  by  the  evldoice  in  behalf 
of  the  defendant  Thtis  It  will  be  se^i  that 
this  case  clearly  recognises  the  rule  we  have 
laid  down  In  the  present  case. 

So,  too.  In  McDonald  v.  Tyner,  81  Ark. 
180,  105  S.  W.  74,  the  rule  herein  announced 
was  expressly  recognized.  In  that  case  a 
guardian  was  short  in  his  accounts  with  his 
wards  and  financially  embarrassed  In  other 
ways.  Two  of  the  sureties  on  the  guardian's 
bond  insisted  upon  his  coHvejdng  his  proper- 
ty to  the  sureties  to  indemnify  them,  and  he 
agreed  to  do  so.  One  of  the  sureties  had  a 
deed  prepared  conveying  the  property  to  him- 
self, and  said  that  he  had  purchased  It  from 
the  guardian  after  declining  to  take  It  In 
trust  for  the  sureties.  On  the  other  hand, 
the  guardian  testlfled  that  there  was  no 
change  In  the  agre^Dent,  but  only  a  change 
In  the  form  of  the  transaction;  that  the 
deed  was  made  by  him  to  the  surety  to  bold 
the  propM'ty  in  trust  for  himself  and  the 
other  sureties.  The  court  said  that  If  it  was 
a  sale,  as  contended  by  the  surety,  the  evi- 
dence justified  it  In  being  held  in  fraud  of 
creditors.  The  court  further  said  that,  If  It 
was  not  a  sale,  then  It  was  fraudulently  ob- 
taining a  title  in  form  of  a  sale  to  himself, 
when  in  fact  It  was  to  be  in  trust  for  all  the 
sureties  on  the  guardian's  bond;  that  this 
being  accomplished  by  fraud  constituted  him 
a  trustee  ex  maleficio,  instead  of  a  trustee 
of  an  express  trust,  end  took  the  case  out  of 
the  statute  of  frauds. 

Again,  in  Spradllng  v.  Spradling,  101  Ark. 
461,  142  S.  W.  848,  the  land  was  Inherited  by 
the  wife  from  her  father,  and  by  agree- 
ment uptm  the  part  of  the  wife,  without  any 
inducement  on  the  part  of  her  husband,  in 
the  division  of  the  land  of  her  father  among 
his  heirs,  a  deed  was  made  to  her  husband  to 
her  part  of  the  land.  The  majority  of  the 
court  held  that  the  evidence  showed  that  the 
wife  made  a  gift  of  the  land  to  her  husband 
without  any  Improper  influence  upon  his 
part,  and  without  any  Intention  that  he 
should  hold  for  her  benefit.  In  that  case  It 
was  claimed  that  a  trust  ex  malefldo  arose 


from  the  transaction.  "Om  court  held  that 
there  was  no  testimony  Indicating  that  the 
husband  induced  the  wife  to  have  the  deed 
made  to  him  by  reason  of  a  promise  that  he 
would  convey  the  land  to,  or  hold  It  for,  her 
children.  Thus  It  will  be  seen  that  the  rule 
laid  down  in  the  present  case  was  expressly 
recognized  by  the  court  in  that  case.  Tills 
is  shown  by  the  dissenting  opinion  In  that 
case.  The  dissent  was  not  based  upon  the 
fact  that  there  was  an  Implied  or  construc- 
tive trust  aridng  by  «veiatlon  of  law  by 
reason  of  the  fraudulent  conduct  of  the  hus- 
band in  procuring  a  deed  to  be  made  to  him- 
self or  his  wife's  land  by  promising  to  hold 
the  land  for  his  wife's  children  by  a  former 
husband,  bat  the  dissent  was  based  upon  the 
ground  that  the  facts  created  a  resulting 
trust  within  the  rule  laid  down  In  Leslie  v. 
Bell,  73  Ark.  838,  84  8.  W.  481. 

In  the  case  of  Ussery  v.  Cssery,  lis  Ark. 
36,  lee  S.  W.  946,  Foster  conveyed  80  acres 
of  land  to  J.  M.  VBaery,  who  had  married  his 
daughter,  Stella.  According  to  the  testimony 
of  Foster,  no  inducement  was  offered  by  Us- 
sety  for  him  to  execute  the  deed,  and  be  was 
not  evm  present  when  the  deed  was  execut- 
ed. Mrs.  Foster  testified  that  there  was  an 
understanding  that  Dssery  and  his  wife 
would  move  on  the  land  and  build  a  house  on 
it,  and  that  she  and  her  husband  would  move 
on  an  adjoining  tract,  so  that  they  could  be 
near  each  other.  The  court  properly  held 
that  her  testimony  was  not  suffldent  to  war- 
rant the  trial  court  In  declaring  the  exlt^ 
tence  of  a  trust  ex  malefldo. 

The  views  we  have  expressed  herein  were 
recognized  in  Davis  v.  Sparks,  205  S.  W.  803 ; 
but  the  facts  were  found  not  to  bring  the  case 
within  the  rule. 

It  follows,  from  the  views  we  have  express- 
ed, that  the  decree  must  be  reversed,  and  the 
cause  will  be  remanded  for  further  proceed- 
ings In  accordance  with  this  opinion. 

SMITH,  J.  (concurring).  I  concur  to  the 
opinion  In  this  case,  because  the  widow  Is 
seeking  to  enforce  the  will  and  has  not,  at 
any  time,  attempted  to  elect  to  take  under  the 
statute,  and  not  under  the  will.  Here  an 
estate  worth  possibly  a  quarter  of  a  million 
dollars  and  wholly  a  new  acquisition  has 
been  disposed  of  by  a  will  which  gave  the 
widow — an  old  woman — ''sufficient  to  live  on 
In  comfort  so  that  she  would  not  have  to 
work  any  more  or  be  wmrrled  with  looking 
after  a  lot  of  pnqierty." 

The  lawmakers  have  wisely  taken  Into  ac- 
count the  emotions  afad  considerations  which 
influoice  and  sway  human  conduct,  and  have 
given  the  wife  the  absolute  right  to  elect  to 
take  under  the  husband's  will  or  to  take  un- 
der the  statute,  as  if  there  were  no  will; 
and,  to  order  that  opportunity  for  deliberate 
reflection  may  be  afforded,  she  is  given  18 
months  after  the  death  If  her  husband  with- 


Digitized  by  LjOOQIC 


Ark.) 


BARROX  y.  STUABT 


37 


in  wUch  to  «ecld&  Section  2718,  Klrby'a 
Digest 

Mn.  Stuart  aat  by  tlie  bedside  of  her  bus- 
baod  and  watcbed  bis  life  flow  away.  It  was 
her  rhief  concern  to  do  wbat  sbe  could  to  as- 
suage the  expiring  agony  of  blw  wbo  bad 
been  her  ocNupanlou  for  48  years,  and  tbe  law 
imposed  on  her  no  doty  to  remonstrate  wltb 
her  dying  busband  tbat  sbe  was  not  being 
given  by  tbe  wilt  wbat  would  otherwise  be 
her  share. 

Tbe  husband  cannot,  by  will,  create  a  trust 
which  disposes  of  i«<q;)erty  which,  without 
the  will,  would  go  to  tbe  wife,  and  thereby 
deprive  her  of  her  rights  under  the  law.  It 
is  immaterial,  therefore,  that  she  did  not  pro- 
test to  her  husband  that  be  was  depriving 
h«  of  the  interest  in  his  estate  which  tbe 
law  would  bare  given  her  in  tbe  absence  of 
the  will.  It  would  have  be«i  equally  imma- 
terial If,  Instead  of  remaining  silent;  sbe  bad 
spoken,  and  had  given  her  assent  to  the  die- 
position  of  the  estate  then  proposed.  Her 
right  of  Section  is  absolute,  and  cannot  be 
defeated  by  any  act  of  hers  before  the  will 
becomes  eCFectlve  as  such  by  tbe  death  of  her 
husband. 

Xo  doubt  tbe  trust  could  be  enforced  pro 
tanto,  even  though  there  bad  been  an  elec- 
tion ;  bat  these  questions  passed  out  of  the 
case  when  the  right  of  election  expired,  and, 
as  that  right  no  longer  exists,  I  concur  In 
the  opinion  and  Judgment  of  the  court 

On  Rebearlng. 

HABT,  J.  [I]  It  is  strongly  Insisted  by 
coomd  In  their  argument  on  their  motloo  on 
rdiearlng  that  the  oplnloo  <rf  the  court  Is  con- 
trary to  the  rule  laid  down  by  Professor  P<Mn- 
eroy  snd  by  Ote  dedsions  of  our  own  court 
They  refer  particularly  to  8  Pomeroy's  Bqulty 
Jnrlspmdenoe  (3d  £ld.)  |  1064,  and  Anuno* 
nette  v.  Black.  73  Ark.  810,  83  8.  W.  910. 
We  do  not  agree  with  counsel  In  tb^r  con- 
tention, but  on  the  other  hand,  think  tbe 
opinion  is  In  exact  aceord  with  tbe  rule  laid 
down.  We  recognize  the  role  to  be  that  In 
order  that  the  doctrine  of  trusts  ex  male> 
fido  -with  respect  to  land  may  be  enforced 
under  any  drcumstanoes,  there  must  be  an 
element  of  positive  frand  accompanying  the 
promise,  and  t^  means  of  whlA  tbe  acquisi- 
tlon  of  the  leffd  title  Is  wrongfully  consum- 
mated. However,  In  the  application  of  the 
rule.  It  Is  wdl  settled  that  If  tbe  testator  Is 
induced  to  make  a  will  by  a  promise,  express 
or  Implied,  on  the  part  ot  the  legatee,  that 
be  will  devote  his  legacy  to  a  certain  lawful 
trust  a  secret  trust  is, created,  and  equity 
will  compel  him  to  apply  property  thus  ob- 
tained in  accordance  with  bis  promise.  Trus- 
tees ot  AiBibeest  College  ▼.  Ritdt,  Ifil  K  Y. 
282,  45  N.  XL  876,  87  L.  B.  A.  805,  and  cases 
dted  in  oar  original  opinion.  In  the  last* 
mentioned  case  the  court  aald: 


"Tbe  trust  springi  from  the  Intentioii  of  the 
teitator  and  the  promise  of  the  legatee.  The 
same  rule  applies  to  heirs  and  next  of  kin 
who  induce  their  ancestor  or  relative  not  to 
make  a  will  by  promising,  in  case  -his  property 
falls  to  them  through  intestacy,  to  dispose  of 
it,  or  of  a  part  of  it,  in  the  manner  indicated 
by  hbn.  Williams  v.  Fitch,  18  N.  T.  546; 
Grant  t.  Bradstreet,  87  Me.  583  [33  Atl.  165]; 
GUpatrick  v.  Glidden.  81  Me.  137  [16  Atl.  464], 
2  L.  B.  A.  662  [10  Am.  St  Bep.  245].  The 
rule  is  founded  on  the  principle  that  tbe  legacy 
would  not  have  been  given,  or  intestacy  al- 
lowed to  ensue,  unless  the  promise  bad  been 
made:  and  hence  the  person  promising  isbonnd, 
in  equity,  to  keep  it  as  to  violate  it  would  be 
f  rand.  While  a  promise  is  essential,  it  need  not 
be  expressly  made,  for  active  co-operation  or 
silent  acquiescence  may  have  the  same  effect 
as  an  express  promise.  If  a  legatee  knows 
what  the  testator  expects  of  him,  and,  having 
an  opportunity  to  speak,  says  nothing,  it  may 
be  equivalent  to  a  promise,  provided  the  testa- 
tor acts  upon  it  Whenever  it  appears  that 
the  testator  was  prevented  from  action  by  the 
action  or  silence  of  a  legatee,  who  knew  the 
facts  in  time  to  act  or  speak,  he  will  not  be 
permitted  to  apply  tbe  legacy  to  his  own  use 
when  tbat  would  defeat  the  expectations  of  the 
testator.  As  was  said  by  this  court  in  the 
O'Hara  Case,  95  N.  T.  403,  47  Am.  Rep.  58: 
'It  matters  little  that  McCue  did  not  make  in 
words  a  formal  and  express  promise.  Every- 
thing that  he  said  and  everything  that  he  did 
was  full  of  tbat  interpretation.  When  the  tes- 
tatrix was  told  that  toe  legal  effect  of  the  will 
ijas  such  that  the  legatees  could  divert  the 
fund  to  their  own  use,  which  was  a  statement 
of  their  power,  she  was  told  also  that  she 
would  only  have  their  honor  and  conscience  on 
which  to  rely,  and  answered  that  she  could 
trust  them,  whidi  was  an  assertion  of  their 
duty.  Where  in  such  case  the  legatee,  even  by 
silent  acquiescence,  encourages  the  testatrix 
to  make  a  bequest  to  him,  to  be  by  him  ap- 
plied for  the  benefit  of  others,  it  has  all  the 
force  and  effect  of  an  express  promise.'  The 
trust  does  not  act  directly  upon  the  will  by 
modifying  the  gift  for  the  Isw  requires  wills 
to  be  wholly  in  writing;  but  it  acts  up<A  the 
gift  itself,  as  it  reaches  the  possession  of  the 
legatee,  or  as  soon  as  he  is  entitled  to  receive 
it  Tbe  theory  is  that  the  will  has  full  effect 
by  passing  an  absolute  legacy  to  the  legatee, 
and  that  then  equity,  in  order  to  defeat  fraud, 
raises  a  trust  in  favor  of  those  intended  to  be 
bene^ted  by  the  testator,  and  compels  the  lega- 
tee, as  a  trustee  ex  maleficio,  to  turn  over  the 
gift  to  them.  The  law,  not  the  will,  fastens 
the  trust  upon  the  fund,  by  requiring  the  lega- 
tee to  act  in  accordance  with  the  instructions 
of  the  testator  and  his  own  promise.  Neither 
the  statute  of  frauds  nor  tbe  statute  ot  wills 
applies,  because  the  wiU  takes  effect  as  writ- 
ten and  proved;  but  to  promote  justice  and 
prevent  wrong,  the  courts  compel  the  legatee  to 
dispose  of  his  gift  in  accordance  with  equity 
and  good  conscience." 

It  has  been,  also,  ssid  that  the  character 
of  the  fraud  wtaldi  luatifles  the  equitable 
iDterfereDce  CMialatB— 

"in  the  attempt  to  take  advantage  of  that  which 
has  been  done  in  performance  or  upon  tbe  faith 
ot  the  agreement  while  lepndiati&g  its  obliga- 
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tion  nnder  cover  bt  the  statute."  Glass  r.  Hul- 
bert,  102  Ifasa.  24,  8  Am.  Bep.  418;  Curdy  ▼. 
Berton,  79  Cal.  420,  21  Pac.  858,  5  li.  B.  A. 
189, 12  Am.  St  Bep.  157;  O'Hara  v.  Dudley,  95 
N.  Y.  403,  47  Am.  Bep.  53;  Towlea  v.  Berton, 
Bich.  Bq.  Caa.  (S.  O.)  148.  24  Am.  Dec.  409; 
Schttlts's  Appeal,  80  Pa.  396,  and  Stahl  v.  StabI, 
214  lU.  131,  73  N.  B.  319,  68  L.  B.  A.  617,  105 
Am.  8t  Bep.  101,  2  Ann.  Cas.  774,  and  note. 

In  the  present  case  the  execution  of  the 
will  was  secured  by  reason  o(  the  confidential 
relations  existing  between  J.  W.  Stuart,  de- 
ceased, his  wUCe,  and  his  son,  Jas.  A.  Stuart, 
while  the  testator  was  in  contemplation  ot 
death.  It  was  established  by  dear  and  con- 
vincing testimony  that,  after  J.  W.  Stuart 
was  Informed  by  his  son  Jas.  A.  Stuart  that 
the  doctors  thought  that  he  was  going  to  die, 
hie  mind  began  to  dwell  upon  a  disposition 
of  bis  property.  He  called  his  children  and 
grandclilldren  around  blm,  and  told  them 
that  he  had  enou^  for  all,  and  that  he  In- 
tended tor  his  property  to  be  divided  equally 
between  them.  He  began  to  designate  the 
different  tracts  of  land  that  he  wanted  each 
child  to  have,  and  spedflcally  stated  to  them 
his  Intended  disposition  of  all  his  real  and 
personal  property.  He  was  persuaded  by  his 
son  Jas.  A.  Stuart  to  make  a  short  will,  leav- 
ing all  his  property  to  his  wife,  with  the  eon 
as  executor,  under  the  belief  that  she  would 
dispose  of  it  after  his  death  In  accordance 
with  his  expressed  intention.  It  is  true  tbfft 
she  never  made  an  express  promise  to  him 
that  she  would  carry  out  his  wishes  In  the 
matter  of  the  disposition  of  his  property,  in 
order  to  indnoe  him  to  make  a  will  la  her 
favor;  but  she  knew  that  her  favorite  son 
was  making  such  promise  in  order  to  induce 
him  to  make  the  will,  and  she  acquiesced  in 
his  conduct,  Imowlng  that  her  husband  relied 
upon  her  carrying  out  his  wishes  with  re- 
q^ct  to  a  division  of  bis  property.  After 
he  had  made  the  will,  he  repeatedly  told  his 
children,  grandchlldrai,  and  friends  who 
gathered  about  him  tliat  hia  wife  and  son 
James  knew  how  he  wanted  his  property  di- 
vided, and  that  he  could  trust  their  honor 
and  conscience  in  the  matter.  The  record 
dearly  shows  that  the  will  was  made  in  fa- 
vor of  Mrs.  Stuart  for  the  purpose  of  securing 
a  distribution  of  the  testator's  estate  be- 
tween his  wife,  his  children,  and  grandchil- 
dren, and  that  the  acts  and  conduct  of  his 
wife  and  favorite  son  and  the  confidential 
relations  existing  between  them  induced  the 
testator  to  believe  that  he  had  carried  out 
his  heart's  desire  and  provided  for  all  those 
whom  he  loved  best  and  recognized  as  ob- 
jects of  liis  bounty. 

Under  the  circumstances  as  pointed  out  in 
our  original  opinion,  the  acts  and  conduct  of 
the  wife  amounted  to  action  on  her  part  in 
inducing  her  husband  to  make  the  will.  The 
distinction  we  have  attempted  to  make  in  the 


(^tnlon  is  clearly  pointed  out  by  ^harswood, 
J.,  one  of  the  ablest  of  American  Judges,  in 
SchultB's  Appeal,  80  Pa.  396.  In  that  case  a 
testator,  wishing  to  bequeath  his  estate  to 
charitable  uses,  was  told  that  it  would  be  in- 
valid if  he  should  die  within  a  month,  but  that 
he  might  give  it  Immediately  to  some  person 
whom  he  coiHd  trust  to  carry  out  fats  wishes. 
An  absolute  bequest  was  made  to  Beuben 
Yeakle.  Teakle  was  not  present  when  the 
will  was  made,  and  did  not  know  of  its  ex- 
istence until  after  the  death  of  the  testator. 
The  testator  died  within  a  month  after  tbe 
will  had  been  made,  and  the  court  said  that 
nnder  the  drcnmstances  tliere  was  nothing 
to  fasten  a  trust  upon  Yeakle.  The  learned 
Justice  said,  however: 

"Had  Beuben  Yeakle  been  present  when  tlie 
will  was  executed,  or  the  object  of  the  bequest 
been  communicated  to  him  before  the  testator's 
death,  and  he  had  held  his  peace,  there  would 
have  been  some  rround  for  fastening  a  trust 
upon  him  ez  maleficio,  as  in  Hoge  v.  Hoge,  1 
Watts  [Pa.1  163  [26  Am.  Dec.  52].  But  nothing 
of  that  kind  can  be  pretended  here." 

It  follows  thtkt  the  motion  for  rehearing 
will  be  denied. 


SIMPKINS  V.  SIMPKINS.     (No.  30.) 
(Supreme  Ck>urt  of  Arkansas.     Dec.  9,  191S.> 

1.  Divorce   «=>124— Gboundb   —   Habituai. 
Drunkekness — SunrcixNCT  of  Evidence. 

In  a  wife's  suit  for  divorce,  evidence  hehl 
sufficient  to  sustain  chancellor's  finding  that  de- 
fendant husband  was  not  an  habitual  drcnkard. 

2.  DiVOKCE   «=3 129(12)— Adttltebt  —   SCJ-Kl- 
CIENCT  OF  EVIDENClt. 

In  a  wife's  suit  for  divorce,  evidence,  con- 
sisting of  wife's  testimony  that  she  bad  found 
an  immotal  instmment  in  her  husband's  pocket 
on  two  occasions,  held  insufficieat  to  show  hus- 
band had  been  guilty  of  adultery, 

8.  DivoBCK  «s»2&—lNDieNiTiV8  — Habituai. 
AtiD  Stbteicatio  ORabactsb. 
The  indignities  offered  which  entitle  one  to 
a  divorce  under  the  statute  must  be  habitual 
and  systematically  pursued  to  an  extent  which 
would  render  life  intolerable. 

4.  DivoBOK  •s>i32— iiTDiaNrriEs— SumoiKK- 

OT  or  BVIDENCX. 

In  a  wife's  suit  for  divorco,  evidence  heU  to 
warrant  chancellor's  aotioB  in  denying  divorce 
under  charge  of  indignities  offered  by  plaintiff's 
husband  to  her  person. 

5k  Divorce  «=>2.32— Awabo  or  Aliuont  ok 
Sbfabation— Pbopbieit. 
Id  wife's  suit  for  divorce,  alimony  of  $25 
a  month  was  properly  awarded  her,  though  her 
bill  for  divorce  and  a  third  interest  in  the  hus- 
band's estate  was  dismissed,  whore  the  husband, 
before  separation,  had  stated  it  was  all  ri^ht 
with  him,  and  that  he  would  pay  expenses  of  her 
moving.  . 


$=3ror  other  cases  see  same  topto  sad  KBT-Nt;MBER  in  all  Key-Kumbered  Dlgesti  and  Indexes 
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AHieal  from  QrtttandeD  OhanoBry  Court; 
Ardier  Wheattey^  CbanoeUoc. 

Snlt  for  divorce  by  Maggie  Slmpklns 
against  Henry  Slmpklns.  From  decree  dis- 
missing the  bill,  but  awarding  alimony,  plain- 
tiff appeals,  and  defendant  cross-appeals. 
Decree  affirmed. 

Brown  ft  AnderscMi,  of  Memphis,  Tenn^  for 
app^ant. 
Rndolph  laom,  of  Marlon,  for  appellee. . 

HUMPHREnrs,  X  Appellant  Instltated 
salt  against  appellee  on  tbe  M  day  of  Jan- 
nary,  1918,  In  the  Crittenden  chancery  coort, 
for  an  aboolate  dlTorce  and  one-third  of  the 
personal  estate  of  appellee,  npon  the  follow- 
ing alleged  grounds:  (1)  Habitual  drunkeo- 
neas;  (2)  adultery;  (3>  indignities  ottered  to 
her  person  that  roidered  her  condltloa  in- 
tolerable. 

Appellee  filed  answer  denying  each  materi- 
al allegation  In  the  complaint 

The  cause  was  submitted  upon  the  plead- 
ings and  deposltloDs  of  the  witnesses,  frmn 
which  the  chancellor  found  that  the  eridence 
was  tnsufflcient  to  sustain  any  of  the  «diarges, 
but  was  sniBdent  to  allow  some  aIlnM»y.  A 
decree  was  aoo(»:dln^  rendered  dismissing 
the  bill  for  dlToree  and  awarding  f26  per 
month  as  alimony.  Appellant  has  prosecut- 
ed an  atsteal  from  the  decree  dismissing  her 
bill  tor  divorce  and  ope4hlrd  interest  in 
tbe  estate  of  appellee ;  and  ansellee  has  pros- 
ecuted a  cross-bill  from  the  decree  awarding 
alimony  In  the  sum  of  $25  a  month.  The 
cause  is  therefore  properly  before  this  court 
for  trial  de  novo. 

[f]  1.  There  is  some  evidence  tending  to 
show  that  appellee  was  a  drinker  of  liquor 
during  the  entire  time  appeUee  and.  appellant 
lived  together  as  man  and  wife,  but  that  be 
only  oocasUwally  drank  to  excess.  Appel- 
lant's tfwn  testimony  was  to  the  eilect  that 
he  got  drunk  occasionally.  Appellee  intro- 
duced a  number  of  witnesses  who  associated 
witti  him  in  a  business  way  and  frequently 
met  blm,  who  testified  that  they  never  saw 
him  take  a  drink  and  .never  saw  him  when 
be  was  undo:  the  Inflneoce  of  Uquor.  The 
evidence  failed  to  riKnv  that  appellee  had  a 
fixed  habit  of  fteauently  and  hatdtnally  get- 
ting dmnlc  The  finding  of  tbe  chancellor 
that  am>eUee  was  not  an  habitual  drunkard 
Is  sustained  by  the  weight  of  the  evidence, 
nnd^  the  test  laid  down  in'  Uie  following 
eases  as  to  what  it  takes  to  constitute  an 
babitual  drunkard:  Bose  v.  Rose,  9  Ark. 
507;  Brown  v.  Brown,  88  Ark.  824;  O'Kane 
▼.  O'Kane,  108  Ark,  882, 147  S.  W.  73,  40  Ia 
R.  A.  (N.  S.)  605. 

[XI  2.  Tbe  only  evidenee  tending  to  show 
tliat  appellee  bad  been  guilty  of  adultery  was 
tbat  of  appellant  to  the  effect  tliat  she  had 
found  an  Immoral  Instrument  in  his  podcet 
en  two  oqenaloMH- onca  la  May  and  onqe  in 


October,  1917.  On  ths  last  oocartm  she  had 
called  the  co<A,  Martha  Taylor,  to  witness 
the  discovery.  Martlia  Taylor  corroborated 
her  testimony  as  to  finding  the  Instrument 
In  his  pocket  to  some  extent  The  effect  of 
aK>ellee'8  testimony  la  to  deny  that  he  had 
such  an  Instrument  in  his  posaessiou,  for  he 
denies  that  he  knew  anything  about  the  dis- 
covery of  the  instrument  in  bis  pocket,  or 
that  he  ever  had  a  conversation  with  his 
wife  about  it  as  sworn  to  by  her.  In  addition 
to  his  denial,  he  established  by  Dr.  Barton 
that  he  was  being  ineffectively  treated  for 
impotency  at  the  times  it  Is  claimed  the  in- 
struments were  found  in  his  pocket  Again, 
the  possession  of  such  an  Instrument  falls 
short  of  proving  adultery.  He  may  have  pro- 
cured It  for  tbe  purpose,  yet  never  used  It 
No  paramour  or  d^portunlty  was  shiown.  In 
the  case  of  Leonard  v.  Leonard,  1,01  Ark.  522, 
142  S.  W.  1133,  this  court  approvingly  quoted 
from  14  Cyc.  as  follows : 

"If  an  adulterous  disposition  on  the  part  of 
defendant  and  tbe  alleged  paramour  is  shown, 
and  it  appears  that  there  was  an  opportunity 
for  them  to  oommit  tbe  offense,  these  facts  are 
sufficient  to  establish  adultery.  *  *  •  To 
have  this  effect  the  opportttoity  must  occur  un- 
der incriminaing  circumstances." 

We  do  not  think  the  mere  possession  of 
an  InunorEil  Instrument  necessarily  establish- 
ed adultery  on  the  part  of  the  appellee.  Es- 
pecially would  It  not  be  so  In  the  Instant 
case;  for  the  evidence  strongly  tends  to 
show  that  appellee  was  Impotent  The  clear 
preponderance  of  the  evidence  Is  not  against 
the  finding  of  the  chancellor  on  the  diarge 
of  adultery. 

[3, 4]  3.  Appellee,  at  the  age  of  60,  and  ap- 
pellant, at  the  age  of  4fi,  married  in  Mem- 
phis, Tenn.,  on  November  22,  1914.  Appel* 
lant  was  a  widow  at  the  time^  and  had  a 
daughter.  Ruby  Binds,  about  12  years  of 
age.  Immedlatdy  after  tbe  marriage,  they 
went  with  appellee  to  his  home  in  Marlon, 
Ark.  Appellee  was  engaged  In  the  mercan- 
tile business,  and  had  two  stores,  one  In 
Marlon,  and  one  a  sbMrt  distance  ont  in  the 
country.  Appellant  assisted  her  husband  in 
conducting  the  stores,  and  conducted  a  iMard* 
Ing  house  at  the  family  resldeace  in  the 
same  Indosure  with  the  stora  Daring  the 
time  she  got  her  siQ>pUe8  from  tbe  store  tor 
use  in  tbe  boarding  bouse  no  charge  was 
made  upon  the  books  against  her,  but  during 
the  years  1915  and  1916  she  paid  about  9782 
on  her  husband's  store  Indebtedness  out  of 
her  bank  account  wlilch  she  replenished  from 
time  to  time  with  money  received  from  h^ 
boarders.  In  E^ebmary,  1917,  her  husband 
purchased  a  large  dwelUag  house  In  the  same 
indosure  from  £.  O.  Culver  for  ^,800.  Ap- 
pellant fitted  up  and  furnished  the  house 
and  used  it  in  connection  with  her  boarding 
house  business.  After  enlarging  the  hoard-' 
Ing  house  business,  she  ceased  to  work  In 
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the  Btora  and  attended  entitely  to  her  board- 
ing house.  The  husband  continned  to  coo- 
duot  the  mercantile  bnedness,  and  she  con- 
ducted the  boarding  house  business.  The  un- 
derstanding was  that  she  should  have  sup- 
plies from  the  store  to  run  her  boarding 
house,  at  cost  and  carriage,  and  that,  In  lien 
of  rent,  she  should  board  appellee  and  his 
porter  or  clerk.  She  continued  the  boarding 
house  business  until  the  separation,  and  un- 
til the  last  month  kept  her  own  account  of 
the  goods  she  obtained  from  appellee's  store 
and  paid  for  them  according  to  her  account 
About  that  time  appellee  employed  J.  C.  Har- 
rison as  a  clerk,  who  concluded  aU  the  goods 
taken  out  of  the  store  by  ai>pellant  were  not 
being  accounted  for,  and,  feeling  responsible 
for  them,  obtained  permission  from  appellee 
to  ke^  an  account  Appellant  concluded  she 
was  being  overcharged  by  this  clerk  and  be- 
came angry.  The  separation  occurred  Octo- 
ber 22,  1917.  She  only  had  a  small  amount 
of  hous^old  goods  at  the  time  she  came. 
When  she  moved  away,  she  had  three  ran- 
loads  of  goods,  an  automobile  wfaidi  bad 
been  purchased  principally  by  appellee,  and 
some  bank  account.  There  Is  a  conflict  be- 
tween the  evidence  of  app^ant  and  app^lee 
as  to  which  one  wanted  to  start  the  boarding 
house  business  and  as  to  the  immediate  cause 
of  the  separation. 

The  substance  of  the  evidence  responsive 
to  the  charge  of  indignities  offered  is  as 
follows:  Appellant  testlfled  to  some  con- 
duct, by  word  and  act  of  appellee,  calculated 
to  render  her  condition  intolerable ;  that  ap- 
pellee cursed  her  on  a  number  of  occasions; 
that  be  took  her  to  task  for  going  to  a  Ohau- 
tanqua  at  Earle  with  Mr  Martin  and  her 
daughter  and  remaining  out  until  12  o'clock 
at  night,  and  quarr«led  with  appellant  and 
criticized  her  daughter  because  the  daughter 
was  permitted  to  go  to  church  with  Mr.  Field, 
with  whom  she  was  only  sligAitly  acquainted ; 
that  appellee,  on  one  occasi(Hi,  charged  ap- 
pellant with  wrongfully  taking  money  out  of 
the  cash  drawer ;  that  appellee  had  permit- 
ted J.  O.  Harrison,  his  derk,  to  say  in  his 
presence,  without  resenting  it,  that  appellant 
had  stolen  some  lard  out  of  the  store;  that 
on  Saturday  before  appellant  left  the  home 
she  was  invited  to  leave  by  appellee;  that, 
when  she  got  to  Memphis,  she  tried  to  call 
Mr.  SlmiAins  from  the  Arlington  Hotel,  but 
the  lines  were  busy;  and  that  she  walked 
across  the  street  and  got  Mr.  Levich  to  send 
him  a  message  that  she  was  not  going  back. 
She  was  corroborated  in  her  statements  by 
her  daughter,  Ruby  Hinds. 

Martha  Taylor,  who  cooked  for  appellant 
and  appellee  ^ht  or  nine  months  immediate- 
ly before  the  separation,  testified  that  she 
was  In  close  contact  with  them  while  there ; 
that  she  never  heard  Mr.  Simpkins  use  any 
Iffofane  or  abnalve  language  to  Mrs.  Simp- 
kins;  that  on  no  occasion  bad  she  ever  heard 


Mr.  Simpkins  make  a  disparaging  remark 
about  Mrs.  Simpkins;  that  they  seemed  to 
love  each  other;  that  Mrs.  Simpkins  and 
her  daughter  both  had  access  to  everything 
in  the  store. 

Fred  Garuthers,  a  porter  around  the  store 
in  1916  and  1917,  testified  that  hQ  was  with 
them  about  eleven  months;  that  Mrs.  Simp- 
kins  and  her  daughter  had  acoese  to  every- 
thing; that  he  never  heard  Mr.  Simpkins 
use  any  abusive  language  toward  Mrs.  Simp- 
kins; that  his  disposition  was  good,  and  that 
they  seemed  to  get  on  as  nice  as  any  one 
could;  that  he  had  never  seen  Mr.  Simpkins 
angry  but  <we  time  when  he  and  bis  wife  had 
a  fuss  about  some  coffee;  that  on  that  oc- 
casion Mr.  Simpkins  said  that  rather  than 
have  a  dispute  he  would  allow  the  witness 
to  weigh  the  coffee  and  pay  what  she  thougbt 
was  right 

J.  O.  Harriscm  testified  that  he  wmt  to 
work  for  Mr.  Simi^ins  October  1,  1917; 
that  he  felt  respcmdble  for  what  was  being 
taken  out  of  the  store,  and  suggested  that 
he  put  down  what  was  being  taken  out  by 
Mrs.  Simi^Uns,  and  got  permlssi(Ht  firom  Mr. 
Simpkins  to  do  so;  that  he  Informed  Mr. 
Simpkins  that  his  wife  had  stolen  a  bucket 
of  lard,  which  tite  denied  getting,  and  that 
Mr.  Simpkins  made  no  response  CMicerning 
the  charge;  that  Mrs.  Simpkins  was  very 
angry  because  he  was  diarging  everything 
up  to  her;  that  during  the  time  he  was 
there  Mr.  Simpkins'  attitude  and  disposition 
towards  Mrs.  Simpkins  was  as  nice  as  he 
ever  saw; that  he  never  heard  him  speak 
disrespectfully  to  his  wife  or  daughter;  that 
he  was  more  like  a  father  than  a  stepfather; 
that  he  never  heard  Mr.  SlmpUns  use  any 
abusive  language  to  either  one;  and  that  he 
was  always  kind  and  considerate  to  them. 

H.  S.  Schwelnk  tesUfled  Chat  he  took  bis 
meals  at  Mrs.  Simpkins'  boarding  house  f<Hr 
seven  months  In  the  year  1917;  that  be  bad 
never  heard  an  unkind  word  out  of  Mr.  Simp- 
kins regarding  his  wlte,  and  that  he  was 
exceptionally  kind  toward  her  daughter; 
that  he  never  noticed  any  disagreement  be- 
tween Mr.  and  Mrs.  Simpkins  during  the 
time  he  was  there. 

B.  H.  Jones,  half-brother  at  appelant, 
who  lived  at  Evadale,  Ark.,  testified  that  Ills 
sister  visited  him  on  two  occasions  in  1917 
and  spoit  several  days  with  him;  that  on 
th0  last  occasion  her  husband  and  Ruby 
came  with  her  and  remained  over  Sunday ; 
that  Ruby  was  thrown  frmn  a  horse  eAie  was 
riding,  and  her  mother  began  fusatag  at  ber ; 
that  Ruby  asked  her  stepfather  to  stop  her 
mother  from  fussing  with  ber;  that  the  le- 
lationadilp  between  Ruby  and  h»-  st^father 
was  quite  affecticmate;  that  appellant  and 
appellee  seemed  to  be  getting  along  all  right; 
that  aK>ellant  never  informed  liim  on  either 
visit  of  any  mistreatment  or  mlscondnct  on 
the  part  oi  appeUee;  that  appdlaat  toU  blm 
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she  was  In  BtBaltenea  flnaaelal  ctrcum- 
stances  before  ahe  mairied  anneUee^  bat  that 
now  atke  was  making  mon^  ont  of  the  boardv 
ing  boiiae. 

Appellee  taBtlfled  that  he  naed  some  pny- 
fane  language  In  the  presenoe  «<  Mrs.  Slmp- 
kina,  bat  that  It  was  in  a  general  way,  and 
not  directed  at  either  her  or  her  daiorhter; 
that  he  never  cursed  or  abased  his  wife; 
that  his  wife  had  access  to  liis  store  and 
ntoney  drawer  at  all  ttmes;  that  when  his 
wife  reCnnted  from  the  Chaataaqna  about 
midnigbt  be  made  some  complaint,  and  one 
word  aft«  another  broagfat  on  a  qaarrri; 
that  be  made  objection  to  Bab^  gain»  to 
diarcb  with  Mr.  Field  on  account  of  his 
being  a  stranger,  but  that  he  did  not  abase 
her  and  had  no  rendleotlon  whatever  ot  us- 
ing profiine  language;  that  six  or  seven 
months  before  the  separatioa  his  wife  got 
some  money  from  an  unknown  place  and 
paid  a  bill  for  him.  and  that  he  then  sus- 
pected fbr  the  first  time  that  she  was  taking 
money,  without  his  knowledge,  ont  of  the 
cash  drawer,  and  he  told  iter  so;  that  later 
his  clOTk  t(rid  him  that  his  wife  had  stolea 
a  backet  of  lard  ont  ol  the  store,  and  that 
be  did  not  reaKit  M ;  that  on  two  occasions 
she  said,  "I  am  feeding  myself  and  feeding 
yen,  and  I  Just  as  wdl  be  off  somewhere 
else.-"  that  he  r^Ued,  "If  yoa  fed  that  way 
about  it,  you  can  move  to^norrow  and  I  will 
move  yoa;"  that  he  never  ordered  his  wife 
to  move,  and  did  not  know  die  was  going; 
that  the  first  he  knew  (rf  her  leaving  some 
one  called  him  ap  from  Memidiis  and  toiA 
him  bis  wife  was  not  coming  home; 

The  evidence  is  quite  volnmlnoos,  and  it  is 
impractlcalAe  to  set  tt  out  in  detail  In  this 
opinion,  but  the  general  trend  of  it  is  to  the 
^ect  that,  outside  of  a  few  isolated  in- 
stances, aiq>eUee  manifested  a  kindly  dispo- 
sition toward  his  wife  and  daughter.  The 
evidence  fblls  to  show  any  settled  hatred  of 
appellant  by  ajveUee,  or  that  he  habitually 
and  systematicaUy  offered  indignities  to  her 
person,  nbe  wd^t  «f  tlie  evid^ice  shows 
tliat,  outside  ot  a  few  quarrels  and  disagree- 
ments, tbe  family  lived  in  harmony  for  three 
years.  Tbe  most  trying  indignity  off^%d  by 
appellee  was  his  charge  that  appellant  took 
raooey,  wKhont  his  consent,  ont  of  the  cash 
drawer.  While  she  Cried  at  Qw  time  that 
indignity  was  off^ed  her,  she  soon  fi>rgave 
him,  and  they  lived  together  six  months  there- 
after. It  has  been  settled  by  this  coart  that 
the  indlgnlttes  offoned,  which  entitled  one  to 
a  dlv«»oe  udw  the  statute^  must  be  haUtual 


and  systematically  pursued  to  an  extent 
which  would  render  the  life  of  the  one  upon 
whom  the  Indignities  are  imposed  intolera- 
ble. Haley  v.  Haley,  44  Ark.  429.  Tested 
by  this  rule,  the  recMd  in  this  case  warrant- 
ed the  chancellor  In  denying  a  divorce  to 
appellant  under  her  charge  of  Indignities. 

[S]  It  is  insisted  by  appdlee  and  cross-ap- 
pdlant  that  the  court  erred,  under  tbe  record, 
in  awarding  appeUant  the  sum  ot  $26  per 
month  as  alimony.  The  contention  is  that, 
unless  the  evidence  warranted  the  court  in 
granting  either  an  absolute  divorce  or  a  di- 
vorce from  bed  and  board  only,  it  was  im- 
proper to  award  alimony.  Appellant  is  in 
error  in  this  contention.  This  court  said  in 
the  case  of  Kientz  v.  Kimtz,  104  Ark.  381, 
149  S.  W.  86,  that— 

"It  is  the  duty  of  the  hnaband  to  support  and 
maintain  his  wife,  even  though  they  may  live 
separate  and  apart,  if  such  separation  does  not 
result  through  her  faalt." 

It  cannot  be  said  La  the  light  of  the  evi- 
dence in  this  case  that  aK)eUee'8  misconduct 
did  not  in  part  bring  about  the  separation. 
The  record  In  this  case  shows  that  appellant 
Is  absent  from  the  home  through  the  consent 
of  appellee.  The  following  question,  pro- 
pounded to  appellee^  and  the  answer  there- 
to by  him,  are  found  in  the  record: 

"Q.  Yoa  never  told  h«r  she  could  leave  or 
most  leave?  A.  Well,  now,  I  believe  there  was 
twice  there,  Mr.  Brown,  she  told  me  she  was 
boarding  herself,  and  she  said,  T  am  feeding 
myself  and  feeding  you,  and  I  just  as  well  be 
off  somewhere  else,'  and  I  said,  'Well,  if  you  feel 
that  way  it  is  perfectly  all  right ;  you  can  move 
to-morrow,'  or  somethhig  like  that,  'and  I  will 
move  you.* " 

Pressed  further  appdlee  said; 

"WeU,  now,  I  think  I  told  her  that  she  in- 
tended to  leave.  I  think  I  told  her  that.  I 
think  I  said  to  her,  'I  know  you  intend  to  leave 
from  what  you  said  yesterday,'  I  think  that  is 
as  near  as  I  can  remember,  and  I  said,  'When- 
ever yon  get  ready  to  move  I  am  ready  to  pay 
the  bill.'" 

So  it  cannot  be  said  that  appellant  has  ab- 
sented hersdf  from  appellee  wlthoat  fault 
on  his  part.  A  husband  who  agrees  to  a  sep- 
aration, or  so  conducts  himself  that  It  is  not 
congenial  for  him  and  his  wife  to  live  to- 
getha,  most,  as  a  matter  of  necessity  and 
right,  maintain  two  honsdiolds. 

No  error  appearing,  the  decree  of  the  chan- 
cellor Is  afllnued. 
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ST.  lOma,  I.  M.  ft  S.  BY.  CO.  T.  WOOD. 
(No.  29.) 

(Supreme  Court  of  Arkansas.     Dee.  9,  1918.) 

1.  Cabbikbs  «=»3e— Intbbstatx  Raikb— BSbbo- 
NBOTTB  QTroTAnoN— Davaoks. 

In  suit  to  recover  undercharges  on  interstate 
sliipment,  shipper  could  not  recover  damages 
due  to  misquoting  of  rate  by  defendant's  agent 
and  to  failure  of  defendant  to  post  latest  taritC 
in  its  station  as  required  by  Interstate  Com- 
merce Act  Feb.  4,  18S7,  f  6,  as  amended  by  Act 
March  2,  1889,  {  1,  and  section  9  (U.  S.  Comp. 
St.  1916,  If  8569,  8673),  in  view  of  construction 
placed  upon  said  act  by  the  United  States  Su- 
preme Court. 

2.  CouBTs  «=>97(5)  —  Feocbal  Decisions 
Binding  on  State  Cottbt. 

Construction  placed  by  the  Supreme  Court 
of  the  United  States  upon  Interstate  Commerce 
Act  Feb.  4,  1887,  as  amended  by  Act  March  2, 
1889  (U.  8.  Comp.  St.  1916,  {  8569),  is  binding 
upon  the  state  courts. 

Appeal  from  Circuit  Court,  Izard  County ; 
J.  B.  Baker,  Judge. 

Suit  by  the  St.  Louis,  Iron  Mountain  ft 
Southern  Railway  Company  against  J.  H. 
Wood.  In  which  defendant  filed  a  cross-bill 
for  damages.  Judgment  dismissing  com- 
plaint, and  plaintiff  appeals.  Rerersed  and 
rendered. 

Troy  Pace  and  Samp  Jennings,  both  of 
Little  Rock,  for  ai>p«Usiit 

HUMPHREYS,  J.  [1]  AppeUant  institut- 
ed suit  against  appellee  before  a  Justice  of 
the  peace  in  Izard  county  to  recover  $53.60 
undercharges  in  freight  charges  on  five  car- 
loads of  lumber  shipped  from  Calico  Rock, 
Ark.,  to  Springfield,  Mo. 
.  Appellee  denied  the  material  allegatioiis  in 
the  complaint  and  filed  a  cross-bill  for  dam- 
ages for  an  equal  amount  on  account  of  the 
failure  of  appellant  to  post  the  latest  freight 
tariff  on  lumber  in  its  station,  as  required 
by  section  6  of  the  Interstate  Commerce  Act 
of  February  4,  1887,  c.  104,  24  Stat  380,  as 
amended  by  the  Act  ot  Man^  2,  1889,  c. 
382.  i  1.  26  Stat  85&;  and  because  the  sta- 
tion agent  quoted  a  rate  of  10^^  cesata  per 
hundredweight  according  to  an  old  printed 
tariff,  instead  of  13  cents  per  hundredweight, 
as  provided  by  the  printed  schedule  of 
freight  rates  in  the  oOlce  of  the  Interstate 
Commerce  Commission. 

The  cause  was  heard  by  the  court,  sitting 
as  a  jury,  upon  the  pleadings  and  an  agreed 
statement  of  facts,  from  which  the  court 
found  that  appellant  was  entitled  to  recover 
$53.60  with  6  per  cent  Interest  thereon  as 
underfreight  charges  on  lumber  shipments, 
but  that  appellee  was  entitled  to  reparation 
in  an  equal  amount  on  account  of  the  fail- 


ai«  ot  appdlant  to  post  tlM  18-««Dlt  rate  in 
its  ataHon.  and  tMcanse  Its  agent  misquoted 
the  new  taiUE  fright  rate  of  18  cents  per 
hundredweight  to  the  appellee;  In  accord- 
ance >rlth  the  fladings,  a  Judgment  was  ren- 
dered dismiesliig  appellant's  complaint 
Proper  steps  were  taken,  and  an  appeal  has 
been  proseented  to  this  court. 

The  agreed  statement  of  fScts  showed  that 
the  old  tariff  rate  fixed  by  the  Interstate 
Commerce  Commission  on  the  kind  of  lum- 
ber shipped  was  10%  cents  per  htmdred- 
weight;  that  in  the  manner  prorlded  b:^ 
law.  the  Interstate  Oommeroe  Commisirion 
later  raised  the  rate  to  IS  cents  per  hnndred- 
wdgbt ;  that  the  rate  of  IS  cents  per  hundred- 
weight was  fixed  by  the  comini88l<m  prior  to 
the  shipments  of  lumber  npoo  which  an  nn- 
dercharge  was  made ;  that  ibe  station  agent 
liad  received  no  notice  of  the  raise  In  rate, 
nor  had  posted  the  13-oent  tariff  rate  in  the 
station ;  that  the  station  agent  quoted  the  old 
tariff  rate  of  10%  cents  to  appellee  aod 
showed  him  the  old  printed  tariff  at  tbe 
time  the  shipments  in  question  were  made; 
that,  had  the  new  tariff  rates  been  posted 
in  accordance  with  section  6  of  the  Inter- 
state Commeroe  Act  of  Felmuiry  4,  1887, 
as  amended  by  the  Act  of  VnnSb.  2,  1889. 
appellee  would  have  added  the  increase 
In  rate  over  the  old  10%  cents  per  hundred- 
weight tariff  to  his  selling  price  of  the  lum- 
ber, and  In  that  way  wonld  have  protected 
himself  against  any  loss  or  damage. 

Tbe  question  then  to  be  determined  by 
tbls  appeal  is:  Can  an  interstate  carrier  be 
mulcted  in  damages  for  ftdlare  to  post  its 
freight  tariff  rates,  as  fixed  by  the  Interstate 
C(nnmerce  Commission,  in  its  station,  or  by 
misquoting  the  existing  freight  tariff  rate  to 
a  shlm)er?  The  answer  to  this  question 
must  depend  upon  the  correct  construction  of 
sections  6  and  9  of  the  Interstate  Commerce 
Act  of  February  4,  1887  (U.  S.  Comp.  St 
1916,  U  8569,  8678). 

[2]  The  construction  placed  on  the  Inter- 
state Commerce  Act  of  February  4,  1887,  as 
amended  by  the  Act  of  Marcb  2, 1889,  by  the 
Supreme  Court  of  the  United  States,  is 
binding  upon  tlie  state  courts.  It  seems  that 
the  exact  question  presented  by  this  appeal 
was  settled  by  the  Supreme  Court  of  tbe 
United  States  in  the  case  of  lUiaols  Central 
Railroad  Co.  v.  Henderson  Elevator  Co..  226 
U.  S.  441,  33  Sup.  Ct  176,  67  L.  Ed.  290.  In 
tiiat  case,  the  Henderson  Elevator  Company 
brought  snit  against  tbe  railroad  company 
to  rccoTer  damages  on.  account  of  the  fail- 
ure of  the  railroad  company  to  post  the 
freight  rates  at  its  station  and  the  misquo- 
tation by  the  agent  of  the  freight  rate  on 
com  shipped  In  Interstate  commerce  from 
Henderson,  Ky.  The  agent  quoted  a  rate  of 
10  cents  per  hundred  pounds,  when  in  fact 
the  rate  fixed  by  the  Interstate  Commerce 
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Commlflsloii,  la  force  at  the  tlae  »f  tte  ahlp- 
ment.  warn  1SV4  cents  per  hundred  ponuda. 
It  was  heM  by  the  trial  and  Saprame  Goarts 
of  Kentucky  In  that  case  Uiat  the  rallmad 
was  reapomAble  to  the  Henderson  EleTator 
Company  for  any  loss  sostalned  by  it 
broaght  abont  by  the  railroad  company'i 
foUnre  to  have  ixtsted  or  on  flle  in  Its  offloe 
In  Henderson,  Ky.,  its  fMight  tariff  rate  in 
qnestlon  or  on  account  of  a  mlsqnotatloB  of 
said  freight  tariff  rate  by  its  agent  Mr. 
Chief  Justice  White,  la  reviewing  the  case, 
aatd  for  the  Supreme  Oonrt  of  the  Uidted 
States: 

"It  is  to  as  dear  that  the  action  of  the  court 
below  In  afflrmlng  the  JTidgmcnt  of  the  trial 
coort,  and  the  reasons  upon  which  that  action 
was  baaed,  were  in  conflict  with  the  rnlings  of 
this  oonrt  Interiiretliig  and  applying:  the  act  to 
tefcolate  eommeroe.  New  Tock  Cent.  R.  R.  ▼. 
United  States  (No.  2)  212  V.  8.  600,  604  [28 
Sap.  Ct.  309,  <S3  L.  Ed.  624];  Texas  &  Pacific 
R.  R.  Co.  V.  Mugg,  202  U.  S.  242  126  Sup.  Ct. 
828.  50  L.  Ed.  1011];  Gulf  Railroad  Co.  v. 
Hefley,  158  U.  S.  98  [15  Sup.  Ct.  802,  39  L.  Ed. 
910].  l%at  the  failure  to  post  does  not  prevent 
the  case  from  being  controlled  by  the  settled  rule 
esUbUshed  by  the  cases  referred  to  is  now  be- 
yond qaestlon.  Kaasss  Oliy  So.  By.  Go.  v. 
Albers  Gonun.  Co..  223  U.  S.  573,  594(s)  [32 
Sap.  Ct.  316,  56  Ia  Bd.  656]." 

Following  the  case  of  Illinois  Central  Rail- 
road Co.  y.  Henderson  Elevator  Company, 
sapra,  the  judgment  in  the  instant  case  must 
be  reversed.  It  seems  tliat  the  case  has  been 
fully  developed,  and,  under  the  undisputed 
facts,  appellant  is  entitled  to  recover  a  Judg- 
ment of  $63>,60,  with  internet  thereon  at  the 
rate  of  6  per  cent  per  annum  from  the  date 
of  the  shipment  until  paid,  for  undercharges 
in  freight  charges  on  five  carloads  of  lum- 
ber shipped  from  Calico  Rock  to  Springfield, 
Ma 

Accordingly,  the  Judgment  is  reversed,  and 
the  clerk  is  directed  to  render  Judgment  here 
In  favor  of  appellant  against  appellee  for 
said  amount. 


WULVD  CONST.  OO.   v.   REOrOR  et  al.. 
Oom'rs.    (No.  22.) 

(Sopreme  Oonrt  of  Arkansas,     Dec.  9,  1918.) 

Apfeaz.  Airo  Bbbob  «=>1099(3)  — ■  Law  of 
Case — Opiwion  ow  Pbioe  Appeal. 
Declaration  oa  appeal  in  contractor's  suit 
for  construction  of  reservoirs,  water  district 
conntercIaiBilng  ftor  breach,  that  contractor 
eoald  not  cseap*  liaMtlty  though  its  departure 
from  eoatract  nsolted  in  work  as  good  as  spec 
ified,  etc  tofsther  witii  directions  given  tri- 
al court  on  leirenal  merely,  to  ascertain  ««st 
of  recoDstruetinf  work,  held  ihw  of  case  on  aec- 
rad  appeal,  not  to  be  d^aited  from. 

Wood  and  Smith,  JJ.,  disMnting. 


Appeal  from  Glabame  Ghanoery-  Court; 
G«o.  T..  Humphries,  Ghanoellw. 

Action  by  the  Inland  Construction  Com- 
pany against  S.  B.  Rector  and  others.  Com- 
missioners of  Waterworks  and  Sewer  Im- 
provement IMstrlct  No.  1  of -Heber  Springs, 
Ark.  From  decree  for  defendants  on  their 
cross-complaint,  plaintiff  appealff.    Affirmed. 

Rose,  ftemlngway,  Cantrell  &  Iioughbor- 
ough,  of  Little  Rock,  and  Lemuel  H.  Doty, 
of  Memphis,  Tenn.,  for  appellant. 

Geo.  W.  Reed,  of  Heber  Springs,  and  Wil- 
liams &  Seawel,  of  YellvUle,  for  appellees. 


McOULLOGH,  C.  J.  This  is  the  reappear- 
ance here  of  a  case  reported  In  202  8.  W. 
712,  where  the  facts  are  fully  set  forth.  We 
decided,  when  the  case  was  here  on  the 
former  appeal,  that  appellant  had  not  com* 
piled  with  its  contract  with  appellee,  an 
improvement  district  for  the  construction 
of  waterworks  and  sewers  in  Heber  Springs, 
with  respect  to  the  construction  of  the  two 
concrete  storage  reservoirs  provided  for  in 
the  contract,  and  with  respect  to  certain 
other  items  in  the  contract,  and  we  reversed 
the  decree  and  remanded  the  cause  with  di- 
rections to  the  court  to  ascertain  the  addi- 
tional cost  of  complying  with  the  contract 
in  these  respects  and  to  render  a  decree  In 
favor  of  appellee  for  the  amount  so  found. 
In  announcing  the  findings  of  fact  and  in 
declaring  the  law  applicable  thereto,  we 
said: 

"There  is  a  conflict  in  the  testlniony  as  to 
whether  it  is  really  necessary  to  ase  reinforc- 
ing material  of  that  kind,  ano|  whether  or  not 
the  use  of  ordinary  fencing  wire  was  sufScient 
to  give  the  floors  and  walls  of  the  reservoirs 
sufficient  strength.  Some  of  the  engineers  who 
testified  on  the  subject  say  that  concrete  work 
of  that  kind'  will  not  withstand  the  required 
pressure  without  being  reinforced  as  specified 
in  the  contract,  while  otiiers  say  that  the  use 
of  the  wire  is  jn«t  as  good.  Conceding  that 
it  is  very  uncertain  that  the  c(«crete  work  will 
prove  to  be  defective  on  account  of  the  use 
of  insufficient  reinforcement,  and  that  it  may 
fully  serve  the  purposes  intended  and  afford 
Bafe  receptacles  for  the  water  to  be  stored  from 
year  to  year,  still  the  improvement  district  con- 
tracted for  the  use  of  a  certain  kind  of  material, 
and  It  is  no  answer  to  say  that  something  has 
been  furnished  whidi  may  prove  to  be  Just  as 
good  and  saflcient  for  the  purpose.  Where 
there  is  a  specifle  agrsement  for  the  use  of  cer- 
tain kind  of  material,  a  contractor  has  no  right 
to  depart  from  that  specification  on  the  ground 
that  he  is  furnishing  something  just  as  good. 
In  other  words,  the  contracting  party  is  en- 
titled to  have  what  he  calls  for  in  his  contract. 
7%e  substitution  of  reinforcing  material  was, 
according  to  the  testimony,  a  snbstantial  de- 
parture from  the  spedflcatioa  of  the  contract, 
and  that  departnrs  from  the  contract  was  en- 
tirely nnauUiorised." 
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IMtfecttons  to  the  lower  court  on  the  re- 
mand of  the.  caiue  were  given  In  the  fol- 
io wing  language: 

"Tho  decree  will  be  reversed,  bnt  we  are  un- 
able to  ascertain  from  the  teetimoay  the  coat 
of  recoDStructing  the  two  storage  reserroirg, 
and  of  constructing  the  cover  for  the  ImhoS 
tank  and  the  other  items  specified  above  as  not 
being  in  compliance  with  the  contract, .  so  it 
will  be  necessary  to  remand  the  cauhe  for  fur- 
ther proceedings.  It  la  ordered  that  the  decree 
be  reversed,  and  the  cause  remanded,  with  di- 
rections to  hear  further  proof  as  to  the  cost 
of  completing  the  contract  with  respect  to  the 
items  mentioned  above,  and  to  enter  a  decree 
in  favor  of  appellees  against  appellants  for 
the  amount  of  such  cost  after  allowing  appd- 
lants  credit  for  the  balance  due  on  the  contract 
prices." 

On  the  remand  of  the  cause,  the  court 
heard  additional  testimony  and  found  that 
the  cost  of  tearing  down  and  reconstructVng 
the  two  reservoirs  would  be  the  sum  of  $8,- 
480,  and  rratdered  a  decree  against  appellant 
accordingly,  after  allowing  such  credits 
Which  we  decided  on  the  former  appeal  that 
the  latter  waa  entitled  to.  We  declared  In 
the  former  opinion  that  the  contract  had  not 
been  compiled  with  and  gave  directions  to 
the  lower  court  to  ascertain  the  cost  of  com- 
pliance and  to  render  Judgment  in  accord- 
ance with  the  findings.  What  was  said  in 
the  former  opinion,  together  with  the  direc- 
tions given  therein,  constitutes  the  law  of 
the  case,  and  we  are  not  at  liberty  to  de- 
part from  it  now  on  the  second  appeal. 

Appellee  directed  Its  proof  entirely  to  the 
issue  as  to  the  cost  of  reconstructing  the 
reservoirs  in  accordance  with  the  contract, 
and  the  proof  thus  adduced  was  sufficient  to 
show  that  it  would  cost  the  sum  of  $8,480  to 
do  the  work.  The  testimony  introduced  by 
appellant  also  shows  that  the  cost  of  tear- 
ing down  the  old  reservoirs  and  rebuilding 
new  ones  in  accordance  with  the  terms  of  the 
contract  would  cost  $8,480,  or  more;  but  ap- 
pellee also  Introduced  exiiert  witnesses 
whose  testimony  shows  that  there  could  be 
Constructed  around  the  old  reservoirs  at  a 
cost  of  $2,950  concrete  belts  properly  rein- 
forced which  would  make  the  tanks  as  serv- 
iceable and  durable  and  as  useful '  for  the 
purposes  specified  in  the  contract  as  If  the 
same  had  been  originally  constructed  in  the 
manner  specified  in  the  contract  Learned 
connsel  for  appellant  now  insist  that  that 
proof  is  undisputed  and  that,  since  the  ez- 
penditore  of  the  sum  of  $2,950  would  con- 
struct reservoirs  equally  as  serviceable  and 
durable  as  those  specified  In  the  contract, 
the  meai;ure  of  recovery  should  be  limited  to 
that  sum.  The  difficulty  with  that  conten- 
tion Is  that  it  is  in  the  face  of  the  law  as 
4eclared.  by  thl3  court  on  former  appeal.  We 
said,  in  effect,  when  the  case  waa  here  be- 
fore, that   appellant  could'  not  escape  lia- 


Ulitgr  eten  though  its  'dcpkrtAre  Irdm  the 
contract  resulted  in  worlc  which  was  equal- 
ly -as  good  as  that  specified  in  the  contract, 
and  that  reinforolng  material  used  constitut- 
ed a  substantial  departure  from  the  terms 
of  the  contract,  and  we  reversed  tbe  cause 
with  directions  to  the  lower  court  to  ascer- 
tain the  cost  of  reconstmctinK  the  work  as 
specified  in  the  contract 

It  is  unnecessary  to  dte  authorities  to, 
show  that  this  court  is  bound  by  its  former' 
dedslon  In  the  same  case,  which  has  become, 
BO  to .  speak,  the  law  of  the  case.  We  did 
not  remand  the  cause  for  new  testimony  oa 
the  issue,  whether  or  nof  the  contract  had 
been  complied  with,  nor  as  to  what  it  would 
cost  to  substitute  some  other  form  of  work 
which  would  be  equally  as  good  as  that  speci- 
fied in  the  contract;  but  we  confined  the  is- 
sue on  the  further  hearing  to  the  asoertain- 
ment  a^  to  what  the  cost  wonld  be  of  com- 
pliance with  the  contract  as  defined  in  the 
former  opinion. 

The  chancery  court  followed  those  direc- 
tions on  the  remand  of  the  cause,  and  the 
decree  Is  in  accordance  with  tbe  prepond- 
erance of  the  testimony. 

The  decree  Is  therefore  affirmed. 

WOOD  and  SiflTH,  JJ.,  dissent 


BAILET  &  CO.  ▼.  SOUTHWESTERN 
A'ENEEB  CO.  et  al.    (No.  2&) 

(Supreme  Court  of  Arkansas.     Dec.  9,  1918.) 

blixs  and  notxs  ^st'to  —  acoepzanos  of 
Bill— Destbuction  bt  Patke. 
Under  Negotiable  Instrument  Act,  {  132, 
providing  that  drawee  who  destroys  a  bUl  wUl 
be  deemed  to  have  accepted  the  same,  drawee 
upon  willfully  destroying  bill  which  he  had  not 
acoc{>ted  in  wilting  was  liable  thereon,  regard- 
less ef  whether  he  had  verbally  accepted  bill. 

Appeal  from  Circuit  Court,  Woodruff  Coun- 
ty; 3.  A.  Jacks4Hi,  Judge. 

Action  by  Bailey  &  Co.  against  the  South- 
vfeettm  Veneer  Company  and  aiiother. 
Judgment  for  defendants,  and  plalntlfCs  ap- 
ical.   Reversed  and  remanded. 

See,  also,  200  S.  W.  280. 

Jonas  F.  Dyson,  of  Cotton  Plant,  for  ap- 
pellants.' 

SMITH,  J.  Bailey  &  Co.,  the  appelUnta. 
by  this  suit  sedE  to  charge  the  Veneer  Com-. 
pany  as  acceptors  of  an  inland  bUi  of  ex- 
change. It  is  not  contended  that  the  accept- 
ance was  in  writing,  as  required  by  section- 
ISZ  of  the  Negotiable  Instrument  Act  (Acts' 
1013.  p.  260).  But  it  is  insisted  that  after' 
tbe  bill  was  Y^rbally  aec^>ted  it  was  will- 
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lully  deattojed.  Upon  a  forma:  trlai.a  rer-- 
diet  was  directed  in  fuTor  of  tbe  Veaeer 
Company,  wlilcb  was  reyaned  by  ns  npim 
anteal.  Ball^  &  Ca  ▼.  Sontbwestern  Veneer 
Co,  126  Ark.  267,  190  &  W.  480. 

Tbe  <qdnlon  in  that  case  recited  tbe  facte 
to  be  that  the  testimony  allowed  an  oval 
acc^tance  «nd  the  unexplained  desbmctlon 
of  the  bill  of  exdtangie.  And  tfae^oplniOQ  ap- 
plied tbe  law  to  the  t&et»  vt  that  case.  But 
<ilJon  the  remand  and  .retrial,  of  tbe  cauae 
ttie  court  b^ow.  interpreted  our  ■oplnfaa  to 
mean  .that  there  mnst  be  botha  verbal  ac- 
ceptance and  a  willful  destrdctioB  o(  tbe  bill 
to  fix*  liabilitsr  theceoo,  and  ao  charged  tbe 
Juiy.  TliJa  was  error,  and  the  Judgment) 
most  be  reveraed  on  that  account. 

Tbe  opinion  on  the  former  appeal  r^cog- 
nized  the  fact  that  a  verbal  aoc^;tan<»  was 
not  saffldent,  as  tbe  -statute  •»  providae,  but 
it  was  pointed  oot  that  tbe  statute  also  pro- 
vides that  tbe  drawee  who  destroys  a  bill  will 
be  deemed  to  have  accepted  the  same.  In  tbe 
former  opinion  we  said: 

"An  accidental  destruction  of  the  bill  coolik 
got  amount  to  an  adceptance,  bnt  a  willful 
destrnctimi  of  the  bill  would.  Under  all  the  cir- 
cumstaneeg  in  this  case,  we  arei  of  the  opinion 
that  the  question  of  fact  as  to  whether  the 
order  was  destroyed  should  have  been  submitted 
to  the  jury  under  pr«<)er  instructions."" 

At  the  trial  from  which  the  present  ap- 
peal is  prosecuted,  there  was  testimony  to 
the  effect  that  appellee  bad  agreed  to  accept 
the  order  only  to  tbe  extent  to  which  it  was 
indebted  to  the  drawer  of  the  bill,  that 
sum  being  less  than  the  face  of  tbe  bill,  and 
that  after  this  limited  acceptance  the  bill 
was  accidentally  lost  by  it.  As  this  accept- 
ance was  not  in  writing,  the  cause  should 
have  been  submitted  only  on  the  question  of 
the  intmtlonal  destruction,  but  the  right  to 
recover  upon  a  finding  that  tbe  bill  had  been 
wHlfnlly  destroyed  should  not  have  been  con- 
ditioned upon  the  additional  finding  that  it 
had  also  been  verbally  accepted. 

Reversed  and  remanded. 


A.  3.  NEIMETER  LU'MBEK  CO.  v.  BRAME. 

(No.  23.) 

(Supreme  Court  of  Arkansas.    Dec.  9, 1918.) 

1.  Mabteb    asd    Sebvawt   «=»286(10)— Twjtt- 
KiEs  TO  SravAWT  —  Nbglioknob  —  Qtjestion 

FOB  JXTBT. 

In  an  action- by  a  servant  for  injuries  occa- 
sianed  by  catcliing  hand  between  cable  and  bull 
wheel,  whether  master  -nrfiB  negligent  in  tbe  pil- 
ing of  lumber  in  the  vicinity  held  for  the  jury. 

2.  Masteb  and  Sebvaht  «s>288(11)— Assuicp- 
TioN  ov  Ri^— Quxsnorr  fob  Jt7bt, 

In  an  action  by  boy  of  16  for  personal  inju- 
ria, whether  plaintiS^  assumed  risk  in  attempt- 


ins.feo  teliow  foreman  betweAi  bull  wbael  aafl 
inseenrely  ataoksd  pile  of  lumber,  thereby  cater- 
ing his  hand  between  bull  wheel  and  cable,  held 
for  the  jury. 

3.  Mastsb  and   Sbbvaitt  «sb29B(5)  -»  Sais: 
Pijlg*  to  Wobk— QtTBsnoN  HOB  Just— In- 

BTBUOZIONe, 

Aa  instruction*  that  if  plaintiff,  a  16  year  old 
boy,  was  injured  by  being  "led  into  a  place  of 
unsafety"  by  his  foreman,  where  there  was  a 
defectiye  condition  "in  close  proximity"  to  a 
bull  wheel  over  which  passed  a  cable,  then  plain- 
tiff would  be  entitled  to  recover,  was  defective  in 
not  submitting  the  issue  of  negligence. 

4.  Mastkb  and  Sesvant  «=>270(10)  —  Evi- 

DEKCE-r-MATEBIALlrr. 

In  action  by  servant  foe  injuries  claimed  to 
have  been  caused  by  toppling  over  of  piled  lum- 
ber, thus  forcing  plaintiff  against  bull  wheel,  it 
was  error  to  admit  evidence  that  floor  was  cup- 
ped up  and  uneven;  there  being  no  evidence 
that  plaintiff  stumbled  or  fell  by  reason  «t  con- 
dition of  floor. 

Appeal  from  Circuit  Court,  Saline  County ; 
W.  H.  Evans,  Judge. 

Action  by  Simonr  Brame,  by  his  next  friend 
and  father,  Major  Brame,  against  tbe  A.  J. 
N^meyer  Lumber  Comiiany.  Judgment  for 
plaintifF,  and  defendant  appeals.  Reversed 
and  remanded. 

Buzbee,  Pugh  &  Harrison,  of  Little  Rock, 
for  appellant 

O.  H.  Winn,  of  Little  Rock,  and  W.  D. 
Brouse,  of  Benton,  for  appelle& 

McCULLOCH,  C.  J.  Tbe  plaintiff,  Simon 
Brame,  asserts  that  he  was  employed  by  the 
defendant,  A.  J.  Nelmeyer  Lumber  Company, 
to  work  in  the  latter's  lumber  mill  near 
Little  Rock,  and  that  while  performing  serv- 
ice In  the  course  of  the  employment  he  re- 
ceived personal  injuries,  caused  by  tbe  neg- 
ligence of  defendant,  and  he  instituted  this 
action  by  next  frioid  against  the  defendant 
to  recover  compensation  for  his  Injuries. 

Tbe  defendant,  in  its  answer,  denied  that 
the  plaintiff  was  in  its  empla«yxnent  at  the 
time  of  his  injiu-y,  or  that  there  was  any 
negligence  on  the  part  of  the  company  whitdi 
caused  or  contributed  to  the  injury,  but  that 
plaintilTa  injury  resulted  from  his  own  negli- 
gent acts  while  loitering  about  the  mill  shed. 
Defendant  also  pleaded  assumption  of  risk 
on  the  part  of  the  plaintiff,  which  prevented 
recovery  of  damages. 

PlalntUTs  injury  occurred  by  getting  his 
hand  caught  between  a  wire  cable  and  the 
wheel  over  whi<ai  It  revcdved.  The  injury 
was  a  severe  one,  and  the  jury  awarded  dam- 
ages in  a  very  substantial  amoimt.  The  wire 
cable  was  part  of  a  system  used  In  conveying 
lumber  from  the  dry  kiln  to  the  dry  shed, 
U:  tbe  purpose  of  distributing  tbe  lumber 
in  the  stalls.     The  shed  is  about  600  feet 
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IOB(^  and  die  cables  ran  tbe  full  l«igtta  thera- 
ot.  Tbe  bnll  wheels,  over  which  the  cables 
rerolre,  are  situated  at  the  extreme  end  of 
the  shed  away  from  the  dry  kiln.  There  are 
four  cables  In  eadh  system,  several  feet 
apart,  and  the  Inmber  is  loaded  on  these 
cables  and  conveyed  through  the  shed,  and 
unloaded,  as  It  passes  through,  for  the  pur- 
pose of  putting  it  In  the  stalls.  There  are 
two  sets  of  the  cables,  each  set  containing 
four  cables,  and  one  set  is  used  for  carrying 
off  two-Inch  lumber,  and  tbe  other  set  for 
carrying  off  one-inch  lumber.  The  stalls  for 
the  lumber  under  the  shed  face  the  sides  of 
the  set  of  cables  used  in  conveying  the  lum- 
ber; there  being  a  space  of  several  feet  be- 
tween tbe  edge  of  the  platform,  along  which 
the  cables  run,  and  the  front  of  the  stalls. 

Tbe  contention  of  tbe  i^aintiff,  supported 
by  his  own  testimony,  is  that  be  was  walking 
along  between  the  cable  platform  and'  the 
stalls,  when  a  large  piece  of  timber,  being 
passed  along  by  the  cable,  struck  a  pile  of 
lumber,  about  four  feet  high,  lying  against 
the  front  of  the  stalls,  and  knocked  down 
this  pile  of  lumber,  wbkdi  struck  plaintiff 
and  pushed  himi  over  against  the  bull  wheel, 
and  that  In  this  way  bis  fingers  were  caught 
between  the  cable  and  tbe  rim  of  the  wheel. 
Plaintiff  testified  that  he  had  been  working 
in  other  parts  of  the  mill,  but  on  the  day  the 
injury  occurred  he  was  laid'  off  by  his  fore- 
man, and  was  later  employed  by  the  shed 
foreman,  who  directed  him  to  act  as  water 
boy,  and  that  he  was  walking  down  through 
the  shed  under  the  orders  of  tbe  foreman; 
ihe  latter  walking  down  the  passageway 
about  25  feet  ahead  of  him.  The  allegation 
of  tlie  complaint  is  that  the  defendant  was 
negligent  in  laying  insecure  piles  of  lumber 
in  front  of  the  stalls,  thus  narrowing  the 
passageway  between  the  piles  of  lumber  and 
the  ctxble,  and  that  the  injury  was  caused  by 
reason  of  the  Insecurely  piled  lumber,  which 
toppled  over  when  struck  by  the  piece  of 
lumber  being  conveyed  along  the  cables.  Tbe 
testimony  shows  that  plaintiff  was  a  boy 
about  10  years  of  age,  but  bad  been  working 
at  the  mill  for  some  time. 

The  contention  of  the  defendant  Is  that 
plaintiff  was  not  employed  at  all  at  the  mill 
that  day,  but  bad  been  laid  off  from  bis  work, 
and  was  loitering  in  the  dry  shed,  and  was 
amusing  himself  by  riding  the  cables,  when 
ho  fell,  and  his  hand  was  caught  In  lietween 
the  cable  and  tbe  rim  of  tbe  bull  wbeeL 

(1)  There  is  a  general  allegation  in  the 
complaint  that  the  machinery  was  defective, 
but  we  think  that  there  is  no  proof  to  sustain 
that  allegation.  It  is  earnestly  insisted  by 
counsel  for  defendant  that  the  proof  does  not 
sustain  any  of  tbe  allegations  of  negligence, 
but  after  careful  consideration  we  are  of  the 
opinion  that  there  was  sufficient  testimony 
to  warrant  a  submission  to  tbe  Jury  of  the 
cb&tge  of  aegUgenc*  of  tbe  defendant  in 


making  the  passageway  between  tbe  front  o 
tbe  stalls  and  tjie  caUe  i^tfonn  nnaafe  b] 
stacking  lumber  there  Inaecnrely.  If,  as  cod 
tended  by  plaintiff,  the  stacks  of  lumber  wer 
loosely  piled  and  high  enough  to  be  strnci 
by  pieces  of  timber  conveyed  by  the  cabla 
and  that  tbis  rendered  tbe  narrow  passagt 
way  between  the  piles  of  lumber  and  tbe  ca 
ble  platform  unsafe  for  tbe  use  of  employ^ 
in  disdiarging  their  duties,  tli«i  it  wool 
warrant  tbe  Jury  In  finding  tliat  there  wa 
negligence  In  this  respect,  wlildi  oitltlei 
plaintiff  to  recover  If  bis  injury  occurred  1 
tbe  way  In  wbi<&  be  described  it. 

There  are  numMous  assignments  of  erra 
with  respect  to  the  mllngs  ot  the  court  ii 
giving  InstractioBs  at  plaintiff's  request,  an 
we  are  of  the  opinion  that  several  of  thoa 
assignments  are  well  founded.  The  followin 
instructions  were  given  at  plalntifTs  requesi 
and  over  defendant's  objection : 

"(1)  If  you  find  from  the  evidence  that  Isaiii 
WUliams  employed  Simon  Brame,  and,  afte 
such  employment,  the  plaintiff  was  injured  0 
<  I  account  of  negligence  on  tbe  part  of  the  en 
ployte  of  defendant,  or  their  failure  in  nsin 
reasonable  care  to  provide  a  reasonably  sal 
place  in  which  plaintiff  was  to  work,  or  ent« 
upon  his  work,  then  you  will  find  for  the  plaii{ 
tiff. 

"(2)  If  you  find  from  the  evidence  that  defe^ 
tive  conditions  existed  in  close  proximity  to  tli 
bull  wheel,  and  thereby  was  the  direct  and  proi 
imate  cause  of  injury  to  the  plaintiff,  and  if  yo 
find  that  be  was  under  the  InstructionB,  order) 
or  commands  (^  the  foreman  or  boss,  plaintij 
was  led  into  a  place  of  unsafety,  and  was  then 
by  injured,  it  is  your  duty  to  find  for  plaintiff. 

"(3)  If  you  find  from  the  evidence  that  plain 
tiff  was  obeying  his  foreman  or  boss,  and  wil 
tripped  or  thrown  by  a  piece  of  timber,  whid 
moved  suddenly  into  the  path  of  travel  of  plaii 
tiff,  which  he  conld  not  have  reaaonaMy  knowl 
was  about  to  trip  him,  or  fall  against  him,  « 
was  negligently  piled  in  plaintiff's  path,  and  fe 
against  liim,  and  be  was  thereby  injured,  yo 
will  find  for  tbe  plaindS." 

"(5)  If  you  find  from  the  evidence  that  th 
plaintiff's  path  of  travel  and  the  place  of  wor 
of  the  plaintiff  was  obstructed  by  lumber  bein 
carelessly  and  negligently  stacked,  and  the  di) 
ties  of  tlie  plaintiff  to  his  master  required  hii 
to  pass  by,  in,  and  about  the  overstacked  lun 
ber,  and  by  reason  of  the  improper  manner  il 
which  said  lumber  was  piled  or  stacked,  if  yO 
find  it  was  carelessly  and  negUgently  stacke< 
fell  against  and  threw  or  knocked  the  plaintil 
against  said  lumber,  causing  him  to  be  throw] 
Into  the  said  daagerous  machinery  operated  negl 
gently,  without  care  and  without  protection,  1 
you  find  it  was  negligently  operated,  which  « 
suited  in  the  injuries  to  the  plaintiff,  you  wil 
find  for  the  plaintiff." 

[1]  Instruction  Na  1  was  erroneous  in  e^ 
eluding  the  question  of  assumed  risk.  PlalB 
tiff  was  a  boy  about  IS  years  of  age,  bi| 
he  bad  been  working  at  the  mill  a  considers 
ble  length  ot  time,  and  was  faadllar  with  tU 
situation  and  ttie  methods  ot  work  tl>er< 
The  piles  of  lumber  under  tbe  dry  shed  ani 
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the  passageway  between  tbem  and  tbe  cable 
platform  were  things  that  were  cqMB  and 
obTloos  to  the  plaintiff  as  he  passed  along 
through  the  shed,  and,  aoeording  to  tbe  set- 
tled principles  of  law,  notwithstanding  his 
roath.  If  he  was  txMr  aware  of  the  situation 
and  ai^redated  the  danger,  he  is  deemed  to 
have  assumed  the  risk.  Arkansas  Midland 
Ry.  Co.  V.  Worden,  90  Ark.  407,  119  8.  W. 
828.  The  state  of  the  testimony  was  such 
that  the  Jury  might  have  found  that  the 
plaintiff  assumed  the  risk,  and  that  question 
should  not  have  been  excluded  from  the  con- 
sideration of  the  Jury,  aa  was  done  by  the 
court  In  Instruction  No.  1,  which  toid  the 
Jury,  in  substance,  that  If  the  plaintiff  was 
employed  by  the  defendant  and  received  ln< 
Juries  by  reason  of  the  negUgence  of  the  de- 
fendant In  failing  to  ezerdae  care  to  provide 
a  reasonably  safe  place,  the  defendant  would 
be  responsible  for  the  injury. 

(3]  Instruction  Na  2  was  open  to  tbe  same 
objection,  but  It  is  also  »nMieous,  in  that  It 
p«-mit8  a  finding  against  the  defendant  with- 
out negligence  being  proved.  It  tells  the 
Jury  In  substance  that  If  plaintiff  was  In- 
jured by  being  "led  into  a  place  of  unsafe- 
ty,"  where  there  was  a  defective  condition 
"In  close  proximity  to  the  bull  wheel,"  then 
the  plaintiff  would  be  entitled  to  recover,  and 
the  Instruction  does  not  submit  the  Issae  of 
negligence  to  tbe  Jury  at  all. 

Instruction  No.  3  is  also  open  to  both  of 
tbe  objections  Just  referred  to.  It  omits  all 
reference  to  the  question  of  assumption  of 
rislt,  and  also  allows  recovery  by  the  plain- 
tiff without  proving  negligence.  It  tells  the 
Jury  that.  If  plaintiff  was  obeying  his  fore- 
man and  was  thrown  down  by  a  piece  of 
timber  which  nioved  suddenly  into  his  path 
of  travel,  his  right  to  recover  was  establish- 
•d,  even  though  there  was  no  negligence: 

Instruction  Na  5  Is  erroneous  in  failing  to 
submit  tbe  question  whether  or  not  plaintiff 
was  employed  to  work  at  the  mill  that  day. 
The  answer  tendered  an  Issue  on  that  point, 
and  there  was  a  shaip  conflict  in  the  testi- 
mony. This  Instruction  was  also  erroneous. 
In  Ignoring  the  question  of  assumed  risk. 

Other  Instructions  were  open  to  the  same 
objections  as  herein  set  forth,  but  it  is  un- 
necessary to  make  further  reference  to  them. 

14]  Testimony  was  Introduced  over  the  ob- 
jection of  defendant  tending  to  show  that  tbe 
floor  around  the  cable  platform  and  bull 
wheel  was  capj)ed  up  and  uneven,  and  de- 
fendant reqnested  the  court  to  give  an  in- 
struction excluding  that  evidence  from  the 
considera^n  of  the  Jury,  on  the  ground  that 
there  was  nothing  to  ahow  that  It  had  any- 
thing to  do  with  plaintiff's  Injury.  We  think 
that  this  assignment  of  error  is  well  founded, 
for  the  testimony  of  plaintiff  does  not  show 
that  he  stumbled  or  fell  by  reason  of  the 
condition  of  tbe  floor,  but  that  he  was  knock- 


eddowB,  or  thrown  dews,  by  tbe  force  of 
the  pile  of  fUllng  lumber.  The  court  w red, 
tber^ore,  in  admitting  the  testimony,  and  in 
refusing  to  give  the  Instructions  excluding  It 
from  the  consideration  of  the  Jury. 

For  the  errors  Indicated,  the  Judgment  Is 
reversed,  and  the  cause  remanded  for  a  new 
trial. 


BROWN  et  aL  V.  McGBHEE.     (No.  31.) 
(Supreme  Court  of  Aritansas.     Dec.  9,  1918.) 

1.  Saus    $=>52(T)  —  REPBESE.irrATioRS    or 

8KI.LB&— BVIDKROC. 

In  an  action  <m  the  pnrefaase-money  note  of 
an  automobile  and  to  foreclose  a  mortgage  se- 
caring  it  and  to  enforce  a  vendor's  lien  on  the 
car,  evidence  held  to  idiow  that  tbe  seller  in- 
duced tbe  purchaser  to  buy  the  automobile  on 
false  representations  that  it  was  in  good  condi- 
tion and  fit  for  service,  whereas  tbe  car  was 
worthless. 

2.  Sales    *=>38.(2)  —  Repkesentations    of 
Sklijcb— Condition  of  Pbopebtt  Sold. 

Where  the  purchaser  of  an  automobile  had 
no  knowledge  of  cars  and  bo  informed  seller  of 
secondhand  machine,  the  seller  was  bound  by 
his  assertion  that  the  car  was  in  good  condi- 
tion and  fit  for  the  livery  bnaineM,  whether  or 
not  he  knew  it  was  worn  out  and  worthless. 

Appeal  from  Crawford  (chancery  Ourt; 
W.  A.  Falconer,  Chancellor. 

Action  by  J.  F.  McOehee  agalaat  Franda 
J.  Brown  and  another.  Judgment  for  plain- 
tiff,' and  defmdants  appeaL  Beversed,  with 
direction. 

J.  E.  London,  of  Van  Buren,  for  appellants. 
Starbird  &  Starblrd,  of  Alma,  for  appellee. 

HUMPHREYS,  J.  AppeUee  Instituted  suit 
In  the  Crawford  chancery  court  on  Novem- 
ber 27,  1917,  against  appellants,  to  recover 
Judgment  on  a  note  for  $600  and  Interest,  ex- 
ecuted by  them  on  May  6,  1916,  for  tbe  pur- 
chase price  of  an  automobile;  to  foreclose 
a  mortgage  given  on  a  lot  In  the  town  of 
Alma,  Ark.,  to  secure  payment  of  the  note; 
and  to  enforce  a  vendor's  Uen  on  the  auto- 
mobile for  any  balance  due  after  subjecting 
the  lot  to  the  payment  of  the  debt. 

Appellants  filed  answer  and  cross-bill,  In 
which  they  admitted  the  purchase  of  the  au- 
tomobile and  the  execution  of  tbe  note  and 
mortgage;  but  set  up  as  a  defense  thereto, 
and  for  affirmative  relief  thereon,  that  the 
note  and  mortgage  were  obtained  by  appellee 
through  the  fraudulent  misrepresentation  of 
the  condition  of  the  automobile  sold  to  them 
and  the  purposes  for  which  It  could  be  used. 

The  cause  was  heard  upon  tbe  pleadings 
and  evidence,  upon  which  a  Judgment  was 
rendered  against  appellants  for  $600  with 
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Interest  thereon  at  the  nite  of  10  per  cent 
per  annum  from  the  6th  day  of  May,  1916; 
a  lien  was  declared  upon  the  lot  and  automo- 
bile, and  a  sale  thereof  ordered  to  satlBfy 
the  Judgment.  From  this  decree  and  order 
of  sale,  an  appeal  has  been  prosecnted  and 
is  now  before  us  for  trial  de  novo. 

The  testimony,  In  substance,  was  as  fol- 
lows: 

Walter  Brown,  one  of  the  appellants,  tes- 
tified that  appellee  approached  him  in  the 
spring  of  1916  and  oCTered  to  sell  an  automo- 
bile to  him  for  the  purpose  of  hauling  freight 
and  passengers  r  that  appellant  did  not  know 
anything  about  an  automobile,  and  so  in- 
formed appellee ;  that  appellee  then  informed 
him  that  the  car  was  all  right  and  Just  what 
he  needed  in  his  business ;  that  he  had  coa- 
fldence  in  appellee  and  bought  the  autopioblle 
upon  appellee's  representation  that  it  was 
all  right  and  fitted  for  use  as  a  senrice  car; 
that  he  began  to  use  the  car  and  had  trou- 
ble with  it  almost  every  time  he  took  it  out; 
that  he  was  careful  in  the  use  of  it  and  did 
not  overload  it ;  that  it  was  a  six-passenger 
car,  and  he  never  hauled  over  six  men  in  it 
'  at  a  time:  that  the  expense  of  keeping  up 
repairs  on  it  was  more  than  the  profit  de- 
rived from  Its  use;  that  it  was  nothing  but 
a  pile  of  Junk,  and  be  finally  had  to  put  it 
in  the  bam  and  quit  using  It;  that,  as  soon 
as  he  discovered  it  was  of  no  value,  he  in- 
formed appellee,  whereupon  appellee  oITered 
him  $100  for  the  car.  Mrs.  Francis  J. 
Brown,  one  of  the  appellants,  testdfled  that 
her  husband,  who  was  engaged  in  a  livery 
business,  died  suddenly ;  that  she  and'  her 
sons  continued  the  business;  that  she  was 
informed  by  one  of  her  sons  that  It  was  nec- 
essary to  buy  an  automobile  to  compete  with 
the  other  liverymen  and  that  appellee  would 
sell  them  a  good  automobile  on  time;  that 
she  then  signed  the  note  and  mortgage  with 
her  sons;  that  the  car  was  not  worth  any- 
thing; that  it  cost  more  to  keep  it  in  re- 
pair than  they  took  In  on  it ;  that  it  was  an 
expense  from  the  first  day;  that  the  car  Is 
standing  in  the  stable  and  will  not  run  at 
all;  that,  had  she  known  it  was  worn  out, 
she  would  not  have  signed  the  note  and  mort- 
gage. 

W.  A.  Tackett,  automobile  mechanic  of 
long  experience  and  employed  in  a  service 
garage,  testified  that  he  attempted  to  repair 
the  radiator  which  was  leaking  in  October, 
1916,  but  was  never  able  to  repair  it;  that 
the  car  was  worn  out  and  run  down  general- 
ly; that  he  was  never  able  to  repair  it  so 
that  It  would  make  a  successful  trip;  that 
the  car  bad  to  be  repaired  practically  every 
time  it  was  taken  out;  that  he  himself  at- 
tempted to  make  three  different  trips  with 
it,  and  it  broke  down  each  time  on  good 
roads  or  streets;  that  the  gearing  was  worn 
so  that  in  taking  up  the  lost  motion  after 


ooaBtlng  down  a  bill  one  was  liable  to  wrendi 
an  axle,  regardless  of  whether  the  axle  was 
new  or  old ;  that  the  car  was  not  In  condi- 
tion at  any  time  after  be  became  acquainted 
with  it  to  be  used  as  a  service  car ;  that  the 
car  was  practically  worthless  for  a  live^r 
business  because  it  was  an  expense  raUier 
than  a  profit 

Jesse  Spelce  testified  that  be  was  ac- 
quainted with  the  car  before  and  after  tlie 
sale ;  that  it  was  in  their  garage,  both  before 
and  after  the  sale,  for  repairs ;  that  after  it 
was  sold  to  Walter  Brown  it  broke  down  and 
was  brought  to  the  garage  for  repair. 

Harley  Early  testified  that  he  drove  the 
car  several  times  when  each  party  owned  it ; 
that  the  axle  broke  once  and  he  had  trouble 
with  it  another  time;  that,  so  far  as  he 
knew,  the  car  was  all  right  when  appellee 
owned  it 

Bert  Dukes  testified  that  he  was  acquaint- 
ed with  the  car  appellee  sold  to  appellants; 
that  he  worked  on  it  soon  after  it  was  sold  to 
appellants  by  appellee ;  that  be  thought  the 
car  broke  down  on  account  of  being  over- 
loaded ;  that  he  saw  it  go  by  tbe  shop  on  one 
occasion  with  nine  parties  in  It ;  and  that  he 
thought  the  car  was  all  right  when  Walter 
Brown  bought  It.  Ed  Dukes  testified  that  he 
fixed  the  car  twice  for  Walter  Brown  after 
he  purchased  it;  that  he  thought  Walter  did 
not  know  how  to  run  it,  and  on  that  account 
got  it  out  of  fix. 

[1,  J]  We  think  It  established,  by  the  weight 
of  the  evidence  from  the  record  thus  sum- 
marized, that  appellee  induced  appellants  to 
buy  the  automobile  upon  the  representation 
that  It  was  in  good  condition  and  fitted  for 
service  as  a  passenger  and  freight  car;  that 
the  car  was  worthless  for  a  service  busines-s 
at  the  time  tbe  sale  was  Induced.  Accot-dinq 
to  the  testimony  of  appellants  and  other  wit 
nesses,  the  car  had  been  worn  out  at  the  tim« 
of  the  sale  so  that  It  could  not  be  repaired 
for  service.  The  fact  that  appellee  offere<i 
appellants  $100  for  tbe  car  when  appellant 
discovered  its  true  condition  Is  a  stronjf 
circumstance  tending  to  show  that  it  was  at 
old  piece  of  Junk  at  the  time  the  sale  was  in 
duced.  At  the  date  of  trial,  appellee  ad  vane 
ed  tbe  theory  that  the  car  had  been  rendere<! 
worthless  by  the  careless,  reckless  use  aai 
driving  of  Walter  Brown  and  those  i>ermlt 
ted  to  use  it  It  Is  noticeable  that  aiH>elle< 
himself  refrained  from  testifying.  The  tea 
timony  of  Ed  and  Bert  Dukes  was  to  th< 
effect  that  they  repaired  the  car  severa 
times  for  Walter  Brown,  and  the  trouble  wal 
caused.  In  their  opinion,  from  a  lack  o 
knowledge  In  the  use  of  It  and  by  overload 
Ing  It.  Outside  of  seeing  nine  men  in  thi 
car  on  one  occasion,  which  was  disputed  b 
Arthur  Brown,  the  evidence  of  the  Dukes  o! 
to  what  caused  the  injury  rested  on  oplnio{ 
only.     We  do  not  think  the  evidence   of  li 
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and  B^  DuKes  Is'  snlfident  to  either  over- 
come or  eqnallce  the  evidence  of  appellants 
and  other  witnesses,  which  was  to  the  eltect 
that  the  car  wa&  In  bad  condition  and  un- 
fitted for  a  service  car  at  the  time  appellee  in- 
duced the  sale  by  representing  that  the  car 
was  in  good  c<»dltlon  and  the  very  car  need- 
ed for  the  livery  bnainesa.  The  representation 
made  was  material  to  the  contract  and  Induc- 
ed the  sale.  Appellee  asserted  as  a  fact  that 
the  car  was  In  good  condition  and  fitted  for 
use  as  a  service  car.  Appellant  Arthur  Brown 
had  no  Imowledge  of  cars,  and  so  informed  ap- 
pellee. Under  these  droumstancsSt  appdlants 
had  a  right  to  reply  upon  the  representatioa 
made  concerolng  the  condition  of  and  the 
use  to  which  the  car  might  be  put,  and  ap- 
pellee was  therefore  bound  by  his  assertion 
that  it  was  in  good  condition  and  fitted  for 
the  lively  business.  Irrespective  of  whether 
he  himself  knew  that  it  was  worn  out  and 
worthless.  Evatt  v.  Hudson,  07  Ark.  268, 
133  S.  W.  1023 :  Jariratt  v.  Langston,  99  Ark. 
438,  138  a  W.  1003 :  Brown  v.  Le  May,  101 
Ark.  05,  141  S.  W.  759;  Bank  of  Monette  v. 
Hale.  101  Ark.  388, 149  S.  W.  84^;  Stewart  v. 
Ilemlng,  105  Ark.  37,  IBO  S.  W.  128. 

Appellants  offered  to  retnm  the  car,  and 
prayed  for  a  return  of  the  note  and  cancella- 
tion of  the  mortgage  and  for  damages  result- 
ing to  their  business  on  account  of  the 
worthless  condition  of  the  car.  The  loss  of 
profits  to  the  business  on  account  of  the 
worthless  condition  of  the  car  Is  not  cer- 
tainly and  definitely  establlAed  by  the  evl- 
dencfc  Appellants  could  have  prevented 
damage  to  their  business  by  the  purchase  of 
another  car,  and  no  good  reason  is  assigned 
or  Shown  as  to  why  they  did  not  buy  another 
car.  If  thdr  livery  business  required  car 
service.  The  chancellor  should  have  decreed 
a  return  and  cancellation  of  the  note  and 
mortgage  upon  the  delivery  of  the  automo- 
bile whldd  was  tendered  by  appellants. 

For  the  error  indicated,  the  cause  is  re- 
versed, with  direction  to  enter  «  decree  in 
favor  of  apptilants  In  accordance  with  this 
opinion. 


TnRNHR  V.  WEITZHa*    (No.  11.) 
(Saprcme  Court  of  Arkansas.     Dee.  2,  1918.) 

1.   I]<rj(KKKPSBS  ^s>ll(3)  -r  TjABIT.ITT  — 

GtTBST's  Pbopkbxt— Loss. 
Under  Acta  1913,  p.  934,  |{  1,  2a,  2b,  an 
innkeeper  is  liable  as  bailee  for  hire  for  guest's 
property  taken  to  guest's  room,  and  not  as  in- 
nrer,  and  Is  held  for  ordinary  cane  and  dili- 
SCDce  only. 


2.  Iknkkkpibs  «s»11(12)— Gttebt'b  Fbofkx-' 
TT— -LijlHtt.ht— JpBT  QuBsnoir. 
In  action  to  recover  for  property  stolen, 
from  guest's  room,  evidence  held  sufficient  to 
go  to  jury  on  the  issue  of  the  innkeeper's  neg- 
ligence. 

Appeal  from  Circuit  Court,  St  Francis 
County;   J.  M.  Jackson,  Judge. 

Action  by  C.  W.  Weitzel  against  B.  L.  Tur- 
ner in  the  Justice  court  Upon  ai^eal  to  the 
circuit  court  Judgment  was  rendered  for 
plalntur,  and  defendant  appeals.  Reversed, 
and  remanded  for  new  trlaL 

J.  W.  Morrow,  of  Forrest  City,  for  ap- 
pellant 

McCUIjLOOH,  a  J.  Appellee  was  a  tran- . 
aient  guest  at  appellant's  hotel  in  Forrest 
City,  Ark.,  on  November  30,  1917,  and  after- 
wards instituted  this  action  against  the  latter 
to  recover  the  value  of  certain  of  his  wearing 
apparel  which  it  is  alleged  was  stolen  from 
bis  room  in  appellant's  hotel  on  the  day  men- 
tioned above.  The  action  originated  before  a 
Justice  of  the  peace,  but  was  tried  before  a 
Jury  in  the  circuit  court  on  appeal,  and,  aft-, 
er  all  the  testimony  was  introduced,  the 
court  gave  a  peremptory  Instructioa  in  fkvor 
of  appellee.  . 

The  testimony  shows  that  appellee  was, 
as  before  stated,  a  transient  guest  at  appel- 
lant's hotel  on  the  day  named  and  several 
days  prior  thereto,  and  that  between  the 
hours  of  3  and  5  o'clock  p.  m.  apiiellee's  wear- 
ing apparel,  a  suit  of  dotbes,  an  overcoat,  a 
bat  a  pair  of  shoes,  and  a  suit  of  underwear, 
was  stolen  from  his  room  at  the  hotel,  and 
has  never  been  restored  to  him.  The  testi- 
mony tends  to  show  that  the  artlcle»  were 
stolen  by  two  other  guests  at  the  hotel  who 
left  town  that  afternoon,  and  who  were  sub- 
sequently apprehended  in  a  nearby  city,  but 
appellee's  wearing  apparel  was  not  recovered. 

Appdlee  was  temporarily  in  Forrest  City, 
as  an  electrician  engaged  in  certain  railroad 
work,  and'sp«it  the  nights  In  his  room  at  the 
hotel,  leaving  each  morning  bo  be  absent 
throughout  the  day  while  engaged  at  work. 
He  was  absent  from  the  room  during  that 
day,  and  when  he  returned  to  the  toom  late 
In  the  afternoon  discovered  tluit  his  wearing 
apparel  bad  been  stolen.  The  room  was  not 
locked,  rniere  was  a  lock  on  the  door,  but 
no  key  had  been  fumletoed  to  appellee  to 
use  In  locking  the  room  when  he  left  It.  He 
had  a  key  of  his  own  which,  after  the  loss 
of  the  property,  was  found  would  lock  the 
door,  but  appellee  testified  that  he  did  not 
know  up  to  that  time  that  the  key  would  fit 
the  lock.  No  request  was  made  by  appellee 
fOr  a  key,  and  It  is  disclosed  In  the  testimony 
that  It  is  customary  not  to  lock  the  doors  In 
the  hotel.    Appellee  testified  that  the  wear- 
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Ing  apparel  cost  him  tbe  aggregate  sum  of 
$85,  and  that  he  ha/J  worn  the  clothing  only 
a  short  time— a  part  of  it  two  wieeks,  and 
some  of  it  a  month  or  two.  The  court  direct- 
ed the  Jury  to  return  a  verdict  in  appellee's 
favor  for  the  sum  of  $50. 

[1]  We  decided  in  the  case  of  Pettit  v. 
Thomas,  103  Ark.  593, 148  S.  W.  501,  that  the 
keeper  of  a  hotel  (quoting  from  the  syllabus^ 
"Is  an  insurer  of  the  property  of  bis  guest 
committed  to  his  care  and  liable  for  any  loss 
thereof  not  arising  from  tbe  act  of  God  or  the 
public  enemy  or  the  neglect  or  fraud  of  the 
guest  himself."  That  was  stated  to  be  the 
common-law  rule  on  the  subject,  and  that  it 
was  applicable  In  this  state  in  the  absence  of 
a  statute  changing  it  That  case  was  decided 
in  the  year  1912,  but  since  that  time  the  law 
•on  that  subject  has  undergone  a  material 
change  by  the  enactment  of  the  act  of  March 
29,  1913.  See  Acts  1913,  p.  934.  The  first 
section  of  that  statute  provides,  in  substance, 
that  hotel  keepers  who  keep  a  safe  on  hand 
suitable  for  the  custody  of  moneys,  Jewelry, 
and  other  valuable  articles,  and  who  keep 
locks  on  the  doors  of  the  sleeping  rooms  used 
by  the  guests,  and  who  post  a  copy  of  that 
section  of  the  statute  in  conspicuous  places 
In  the  hotel,  shall  not  be  liable  to  guests  on 
account  of  loss  of  such  artldes,  unless  the 
same  are  teadered  to  the  hotel  keeper  for 
safe-keeping  and  sudi  tender  Is  refused. 
Section  2a  of  the  statute  provides  that  guests 
at  hotels,  up<m  delivering  to  ttie  hotel  keeper 
or  his  servants  any  baggage  or  other  articles 
for  safe-keeping,  except  such  as  are  taken  to 
the  room  of  tbe  guest,  must  demand  a  check 
or  receipt  to  evidence  the  fkct  of  snch  de- 
livery, and  that  the  keeper  of  the  hotel  shall 
not  be  liable  for  loss  or  injury  of  such  prop- 
erty "unless  the  same  shall  have  been  actual- 
ly delivered  by  such  guest  to  such  hotel  pro- 
prietor or  to  his  servants  for  safe-keerplng, 
or  unless  such  loss  or  injury  shall  have  oc- 
curred through  the  negligence  of  such  hotel 
proprietor,  or  by  his  servants  or  employes  in 
such  hotel."  The  next  section  reads,  in  part, 
as  follows: 

"Sec.  2b.  Character  of  lAabiliiy  at  to  Such 
Other  Property;  Limitationf. — The  liability  of 
the  keeper  of  any  inn  or  hotel,  whether  individ- 
ual, partnerghlp,  or  corporation,  for  loss  of,  or 
injury  to,  peenonal  praperty  placed  by  his 
guests  under  his  care,  other  than  that  d^rib- 
ed  in  the  preceding  sectiona,  shall  be  that  of 
a  depository  for  hire,  except  that  in  case  such 
loss  or  injury  is  caused  by  fire  not  intentional- 
ly produced  by  tbe  innkeeper  or  his  servajits, 
such  innkeeper  shall  not  be  liable:  Providod. 
however,  that  In  no  case  shall  such  liability 
exceed  the  sum  of  one  hundred  and  fifty  dol- 
lars for  each  trunk  and  its  contents,  fifty  dol- 
lars for  each  valise  and  iti  contents,  and  tea 


dollars  tbt  each  box,  bundle,  or  package  and 
contents,  so  placed  under  his  care^  and  all  oth- 
er miscellaneous  effects  induding  wearing  an- 
parel  and  personal  belongings,  fifty  dollars,  un- 
less he  shall  have  consented  in  writing  with 
audi  guests  to  assume  a  greater  liability. 
•    •    * » 

It  Is  seen  frmn  an  examiaatloD  of  the  stab-- 
Qte  that  section  2b  deals  with  the  liability 
of  hotel  keepers  for  injury  t»  or  loss  of  prop- 
erty of  guests  kept  In  their  rooms,  and  it  is 
the  section  whldi  declares  tbe  law  appli- 
cable to  the  present  case.  It  makes  the  keep- 
er of  the  hotel  liable  as  a  bailee  for  hire^  and 
abrogates  the  common-law  liability  as  in- 
surer. The  statute  absolves  the  hotel  keep- 
er from  liability  on  account  of  fire  unless 
caused  Intentionally  by  the  ke^)er  himself 
or  his  servants.  A  bailee  for  blre  is  not  li- 
able as  insurer,  but  is  held  only  to  ordinary 
care  and  diligence. 

"If  tbe  benefit  arimng  from  the  bailment  la 
reciprocal,"  said  this  court  in  Bcrtig  v.  Nor- 
man, 101  Ark.  75,  141  S.  W.  201,  Ann.  Cas. 
1913D,  943,  "then  the  law  requires  ordinary 
care  and  diligence  on  the  part  of  the  bailee  and 
makes  him  responsible  only  for  ordinary  neg- 
lect. *  *  *  An<|  this  is  the  extent  ot  his  du- 
ty and  liability,  even  though  he  may  be  so  in- 
terested In  the  property  as  to  make  him  a  bailee 
for  hire.  In  such  case  the  bailee  is  liable  only 
for  negligence;  and  such  negligence  must  be 
proved  by  the  party  seeking  to  make  him  re- 
sponsible therefor.  The  mere  low  of  the  prop- 
erty does  not  ordinarily  fix  a  liability  for  the 
loss  upon  him,  but  it  must  be  further  shown 
that  said  loss  arose  by  reason  of  his  negligence." 

Other  phases  of  the  law  on  this  subject 
are  illustrated  by  the  decisions  of  this  court 
In  Union  Compress  Co.  v.  Nunnally,  67  Ark. 
284,  54  S.  W.  872;  James  v.  Orrell,  68  Ark. 
284,  57  S.  W.  931,  82  Am.  St.  Rep.  293;  Phoe- 
nix Cotton  Oil  Co.  T.  Pettus  &  Buford,  203 
S.  W.  19. 

[2]  Tested  by  the  statutory  duty  and  li- 
ability of  a  hotel  keeper,  there  was  enough 
evidence  to*  warrant  a  submisdon  to  the 
Jury  of  the  Issue  as  to  the  negligence  of  ap- 
pellant in  tbe  loss  of  appellee's  property,  and 
the  court  erred  in  giving  a  peremptory  in- 
struction in  favor  of  appellee.  Under  the 
peculiar  drcnmstances  of  this  case  the  Jury 
would  have  been  warranted  in  drawing  an 
Inference  either  way  as  'to  the  qnestloQ  of 
negligence  of  appellant;  in  ftiiling  to  afford 
protection  against  loss  of  property  of  his 
guests. 

The  court  also  erred  In  arbitrarily  fixing  the 
amount  to  be  recovered ;  for  the  value  of  the 
property  was  solely  a  question  for  the  Jury 
to  determlna 

Reversed,  and  remanded  for  a  new  trial. 
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BOWlBLIf  et  aL  t.  WALKBB  et  aL    (No.  27.) 

(Supreme  Court  of  Arkansas.     Dec.  9,  1918.) 

L  AppEAZ.  and  E^BOB  «s>1234(1)— lilABIUTT 
— lNABII.ITr.TO  RrrUKM  FBOFBKTT — liOSS  ov 

LivK  Stock. 
Where  appeHant,  feeling  that  live  stock  on 
which  the  court  had  declared  a  lien  was  insfffi- 
dent  &  warrant  a  bond  under  Kirby's  Dig.  { 
1218.  to  supersede  the  entire  judgment,  applied 
to  court  for  appraisal  and  gave  bond  under  sec- 
tion 1222,  they  and  their  sureties  took  the  risk 
of  stock  dying,  and,  if  unable  to  return  stock, 
must  account  for  valne  thereof. 

2.  Appeal  and  Ebbob  «=>184— Rkview— Ne- 
CEssiTT  OF  Objections  Below. 
Wliere  no  motion  was  made  in  trial  court 
to  transfer  suit  to  law  court,  it  is  unnecessary 
to  decide  on  appeal  whether  this  shoold  have 
been  done. 

Appeal  from  St.  rrands  Ctumoery  Court; 
Edward  D.  Bobertson,  ChanceUor. 

Action  by  6«orge  P.  Walker  and  anotber 
against  J.  O.  Howell  and  others.  Judgment 
for  plaintiffs,  and  defendants  appeaL  Af- 
firmed. 

Walter  .<jonnan,  of  Forrest  CUy,  for  ap- 
pellants. 

R.  J.  WiUlams  and  J.  W.  Morrow,  both  of 
Forrest  City,  for  appellees. 

SMITH,  J.  .The  present  litigation  Is  a 
eontiiniatkm  of  the  case  of  Howell  ▼.  Walk- 
er, reported  In  111  Ark.  at  page  362,  164  S. 
W.  740,  and  of  the  same  case  found- in  126 
Ark.  197,  189  S.  W.  1068,  on  the  second  ap- 
peaL As  appears  from  the  statement  of 
facts  In  those  opinions,  appellees  had  be- 
come the  owners  of  two  mortgages  executed 
by  appellants,  one  being  known  as  the  Grob- 
meyer  mortgage,  the  other  as  the  Beck  Com- 
pany mortgage.  Appellants  had  also  execut- 
ed a  mortgage  on  the  property  described  in 
the  Beck  Company  mortgage  to  the  E^issell- 
Oraham-AIderson  Company,  and  there  was  a 
qnestion  of  priority  between  the  Beck  Com- 
pany and  the  Rnssell-Oraham  mortgages. 
There  was  also  a  question  as  to  the  indebted- 
ness secured  by  the  Beck  Company  mort- 
gage, and  as  to  whether  the  Grobmeyar  mort- 
gage  included  a  mnle  Which  had  been  snbstl- 
tnted  for  another  mnle,  named  Tobe,  which 
had  been  embraced  in  the  Grobmeyer  mort- 
gage. These  questions  were  submitted  to 
and  adjtidged  by  the  court  below,  and  were 
reviewed  by  us  in  the  opinion  appearing  In 
lU  Ark.  862, 164  S.  .^.  746.  We  held  in  that 
case  that  the  Bed:  Company  mortgage  did 
not  inclnde  advances  made  for  the  year  1909, 
and  otir  (9inion  directed  the  foreclosure  of 
the  Bet^  mortgage  only  so  far  as  it  covered 
die  1009  advances.  The  account  had  not 
been  so  kept  that  we  could  ascertain  the 


amount  of  the  advances  for  that  year  tm  dis> 
Ungulshed  from  those  subsequently  made, 
and  It  was  therefore  ordered  that  the  conrt 
below  ascertain  the  amount  of  the  1909  ad- 
vances, to  the  end  that  the  property  describe 
ed  In  the  Beck  Company  mortgage  might  be 
sold  in  satisfaction  thereof.  The  cause  was 
further  heard,  and  on  November  20,  1015, 
the  amount  of  that  indebtedness  was  found 
to  be  $767.38,  and  that  finding  was  affirmed 
by  us  on  the  second  appeal.  126  Ark.  197, 
189  S.  W.  1058,  supra. 

Pending  this  first  appeal,  the  appellant 
gave  a  supersedeas  bond  which  contained 
the  following,  among  other  conditions: 

" [appellants]  hereby  covenant  with  the 

said  appellees  that  the  said  appellants  will  pay 
to  the  said  ap];>eUees  all  costs  and  damages  that 
may  be  adjudged  against  the  appeliants  on  the 
appeal,  or,  in  the  event  of  the  failure  of  the 
appellants  to  prosecute  said  appeal  to  final 
judgment  in  the  Supreme  Court,  if  said  appeal 
shall  for  any  cause  be  dismissed,  the  said  sure- 
ties shall  pay  to  the  appellees  aJl  costs  and  dam- 
ages, and  shall  perform  the  judgment  of  the 
court  appealed  from;  also  tliat  the  appeal 
shall  be  prosecuted  without  delay;  also  that 
they  will  satisfy  and  perform  the  juc^^ent  of 
the  court  appealed  from,  ki  caae  it  aball  be 
affiled,  and  any  order  or  judgmmt  which  tiie 
Supreme  Court  may  render,  or  order  to  be  ren- 
deied  by  said  St.  Francia  chancery  court,  not 
exceeding  the  said  value  of  said  property  as 
ascertained  and  fixed  in  said  decree,  should  the 
sum  not  be  forthcoming  pursuant  to  the  ordei^ 
or  judgment  of  the  court,  together  with  the 
usable  value  of  said  property  pending  the  ap- 
peal, and  all  costs  which  may  accme  by  reason 
of  the  appeal." 

The  appellants  evidently  felt  that  the 
property  on  which  the  court  had  declared  a 
lien  was  not  of  sufficient  value  to  warrant 
them  in  giving  a  bond  to  supersede  the  en- 
tire Judgment,  under  section  1218,  Kirby's 
Digest,  so  they  applied  to  the  court  to  have 
the  property  appraised,  as  provided  for  In 
section  1222,  Kirby's  Digest.  The  court  ap- 
pointed appraisers — the  appellant,  J.  O. 
Howell,  being  one  of  them — for  this  purpose, 
who  appraised  each  horse  and  mule,  and  the 
farming  tools,  and  the  wagon  and  harness, 
separately,  and  the  value  thus  found  was 
$621,  and  a  bond  was  executed  for  this 
amount  and  the  usable  value  and  the  costs 
of  suit,  as  above  shown. 

After  the  balance  due  on  the  Beck  Com- 
pany mortgage  had  been  finally  ascertained, 
and  that  finding  affirmed  by  us,  this  suit 
was  brought  against  the  sureties  on  the  su- 
persedeas bond,  and  upon  the  trial  of  that 
cause  testimony  was  taken  showing  the  usa- 
ble value  of  the  stock  to  be  $70,  and  a  decree 
was  rendered  for  the  sum  of  $800,  and  inter- 
est thereon,  and  this  appeal  has  been  prose- 
cuted to  reverse  that  decree.  In  opposition 
to  the  rendition  of  this  decree  in  the  court 
below   and   to   Its   affirmance  here,   it  wan 
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abown,  and  is  now  insisted,  that  certain  of 
the  mules  had  died  pending  the  appeal,  and 
they  oonld  not,  therefore,  be  delivered  In 
satisfaction  of  the  decree,  and  that  the  snm 
received  from  the  sale  of  the  property  con- 
veyed in  the  Grobmeyer  mortgage  should  be 
api^ied  to  the  satisfaction  of  the  supersedeas 
bond.  But  It  is  chiefly  insisted  that  the 
chancwy  court  was  without  jurisdiction  to 
render  Judgment  on  the  supersedeas  bond. 

[1]  Liability  on  the  bond  could  not  be  dis- 
charged ^ro  tanto  by  the  death  of  one  or 
more  of  the  mules.  In  superseding  the  de- 
cree and  thereby  retaining  possession  of  the 
live  stock,  the  principal  and  the  surety  on 
the  supersedeas  bond  took  upon  themselves 
all  risk  of  the  death  of  the  animals,  and,  if 
tliey  are  now  unable  to  return  them,'  they 
mast  account  for  tbelr  value. 

In  regard  to  the  Grobmeyer  mortgage,  It 
may  be  said  that  the  stock  there  described 
was  not  taken  into  account  in  the  appraisal, 
and  has  no  connection  with  the  value  repre- 
sented by  the  bond.  And,  while  it  is  true 
that  the  Grobmeyer  mortgage  has  been  satis- 
fled  by  the  sale  of  the  property  there  con- 
veyed, there  is  still  due  a  sum  in  excess  of 
the  amount  of  the  supersedeas  bond. 
'  [2]  No  motion  was  made  in  the  court  be- 
low to  transfer  this  cause  to  the  law  court, 
and  it  is  unnecessary,  therefore,  to  decide 
whether  this  should  have  been  done.  The 
appellant  filed  a  demurrer  to  the  complaint, 
and  later  an  answer  setting  up  the  defenses 
herein  stated.  The  complaint  stated  a  cause 
of  action,  and  was  not,  therefore,  demurra- 
ble. Appellees  were  entitled  to  have  the  pro- 
visions of  the  supersedeas  Iwnd  enfbrced. 
No  offer  to  satisfy  the  bond  was  made  by  re- 
turning the  stock,  and  appellees  were  there- 
fore entitled  to  have  Judgment  for  the  ap- 
praised value  of  the  stock  and  for  its  usable 
value,  and  the  decree  to  that  effect  is  af- 
firmed. 


TRUMAN  C300PBRAGB  CX).  ▼.  SHBLTON. 
(No.  25.) 

(Supreme  Court  of  Arkansas.     Dec.  9,  1918.) 

Infants  9=>77— Actions  by  iNxxr  Fbiknd. 

An  infant  may  sue  by  his  next  friend  wheth- 
er he  has  a  guardian  or  not ;  but  the  court  may, 
in  the  exercise  of  sound  discretion,  determine 
whether  or  not  the  cause  shall  proceed  as  com- 
menced, under  Earby's  Dig.  i  6021. 

Appeal  from  carcult  Conrt,  Greene  Oonn- 
ty ;   W.  J.  Driver,  Judge. 

Action  by  W.  D.  Shelton,  as  guardian  of 
Edwin  Prentiss  Heathcock,  minor,  against 
the  Truman  Cocwerage  Company  to  set  aside 
Judgment  In  favor  of  the  minor,  by  Mary  B. 
Heathcock,  bla  next  friend,   and  Mary   B. 


Heathcock,  agralnst  the  Truman  Cooperage 
C/ompany.  Judgment  for  plaintlfft  and  de- 
fendant appeals.     Reversed  and  remanded. 

The  facts  are  substantially  as  follows: 
In  August,  1917,  Edwin  Prmtlss  Heath- 
cock,  a  minor,  17  years  old,  lived  with  his 
mother  at  Truman,  in  Poinsett  county,  Ark., 
and  worked  for  the  Troman  Cooperage  Com- 
pAy.  He  <4;>erated  a  stave  JointUtg  ma- 
chine, and  there  was  connected  with  It  a 
blowpipe  which  carried  off  the  dust  and 
waste.  On  returning  to  work  at  noon'  on 
August  26,  1917,  Heathcock  noticed  that  ttae 
blowpipe  had  l>ecome  choked  with  dust  and 
dirt.  He  tol6  Asa  Shikle,  who  was  working 
with  him,  not  to  start  the  machinery'  until 
he  could  clean  out  the  blowpipe.  He  took  the 
elbow  off  of  the  blowpipe  and  started  to 
cleaning  out  the  pipe  with  his  right  hand, 
when  Asa  Shikle,  carelessly  and  without  any 
warning  to  him,  started  the  machinery  while 
his  (Heathcock's)  hand  was  still  in  the  Uow- 
pipe,  and  cut  off  his  index  and  fourth  fin- 
gers. On  August  28,  1917,  agents  of  the 
cooperage  company  went  to  see  the  mother 
of  Bdwin  Prentiss  Heathcock  about  a  set- 
tlement of  his  claim  for  damages.  On  the 
26th  day  of  September,  1917,  it  was  agreed 
between  the  parties  that  $2o6  woold  be  a  fSair 
compensation  to  Mary  Heathcock  and  Edwin 
Prentiss  Heathcock  for  the  injjirles  receiv- 
ed by  him.  Mrs.  Heathcock  was  informed 
that  it  would  be  necessary  for  a  Judgment  to 
be  rendered  against  the  cooperage  company 
before  the  settlonent  wonld  be  legal,  and  the 
cooperage  company  agreed  to  pay  all  the 
expenses  of  obtaining  this  Judgment  In  oi^ 
der  to  carry  out  this  arrang«nent,  Mrs. 
Mary  Heathcock  wrote  to  Judge  J.  F.  Gant- 
ney  the  following  letter: 

"My  Dear  Sir:  My  son,  Prentiss  Heathcock, 
was  injured  at  the  Truman  Cooperage  Mill  on 
August  28tb,  1917.  I  agreed  to  settle  the  mat- 
ter for  $200.00.  If  yon  can  file  the  suit  for  nae, 
as  next  friend  of  Prentiss  Heathcock,  please  do 
so,  and  have  the  $200.(X>  sent  to  me  at  Once. 
The  $200.00  must  be  paid  net  to  me. 

"Xour  kind  attention  will  oblige, 
"lours  very  truly," 

On  the  2d  day  of  October,  1917,  W.  D. 
Shelton  was  appointed  guardian  for  the  per- 
son and  estate  of  Edwin  Prentiss  Heathcock, 
and  letters  of  guardianship  were  issued  to 
him.  Pursuant  to  the  directions  received  In 
the  letter  from  Mrs.  Heathcock,  Judge  Gaut- 
ney  Instituted  an  action  in  the  circuit  court 
for  damages,  wherein  Edwin  Prentiss  Heath- 
cock,  by  his  next  friend  and  mother,  Mary 
B.  Heathcock,  and  Mary  E.  Heathcock,  were 
plaintiffs,  and  the  Truman  Cooperage  Com- 
pany was  defendant.  The  cooperage  com- 
pany entered  its  appearance  to  the  suit,  and 
judgment  was  rendered  against  the  defend- 
ant in  favor  of  the  plaintiffs  for  $200,  the 
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amoont  sned  for,  on  the  8th  day  Of  October, 
1917.  The  jTidgiflent  recites  the  appearance 
of  the  plaintiffs  by  their  attorney,  J.  F.  Gaut>- 
ne.T,  and  of  the  defoidant  by  Its  attomeyB 
Hawthorne  &  Hawthorne,  and  the  offer  of 
the  defendant  to  confess  Judgment  In  the 
sum  of  $200.  The  judgment  record  then  con- 
tains the  following: 

"The  court,  after  making  careful  inquiry  aa 
to  the  extent  of  the  injury,  the  character  of  the 
injury,  and  the  manner  of  the  injury,  flnds  that 
$200  is  a  fair  remnneratlon  for  the  injury  re- 
c«iTed,  incloding  loss  of  time  by  the  plaintiff 
PrentiBs  Heathcock,  the  damage  to-  the  plaintiff 
Blary  E.  Heethoock,  on  aocoimt  of  the  loss  of 
services  of  her  son,  the  disfigurement  of  the 
haod  of  Prentiss  Heathcock,  and  for  pain  and 
saffering. 

"It  is  therefore  considered,  ordered,  and  ad- 
judged by  the  court  that  the  plaintiffs,  Prentiss 
Heathcock,  by  his  next  friend  and  mother,  Mary 
B.  Heathcock,  and  Mary  Heathcock,  have  and 
recover  of  and  from  the  defendant,  Tmman 
Cooperage  Company,  the  snm  of  $200  and  all 
costs  In  and  about  this^snit  expended." 

On  the  10th  day  of  October,  the  amount 
of  the  lodgment  was  paid  to  Mrs.  Heathcock, 
and  she  executed  a  receipt  to  the  cooperage 
company  therefor. 

According  to  the  testimony  of  Mrs.  Mary 
Heathcock,  neither  she  nor  her  son  were  pres- 
ent when  the  case  was  tried  in  the  circuit 
ooort,  and  no  witnesses  testified  in  the  case. 
She  admitted  receiving  the  $200,  but  stated 
that  she  did  not  Instruct  Judge  Gautney  to 
bring  the  suit  and  did  not  know  that  suit  was 
td  be  filed  as  the  result  of  her  negotiations 
with  the  dalm  agoit  oC  the  cooperage  com- 
pany. She  stated  that  she  did  not  remem- 
ber writing  the  letter  to  Judge  Gautney  and 
only  understood  that  the  $200  was  paid  to 
hdp  lier  out  on  account  of  the  injury  to  her 

SOD. 

According  to  the  testimony  of  Judge  Gaut- 
ney, be  acted  on  the  authority  of  the  letter 
from  Mrs.  Heathcock.  No  witnesses  were 
present  In  court,  and  no  agreement  was  had 
between  him  and  the  attorneys  for  the  coop- 
erage company. 

According  to  the  testimony  of  J.  C.  Haw- 
thorne, he  represented  the  cooperage  com- 
pany and  prepared  the  complaint  In  the  case. 
He  stated  that  no  witnesses  were  introduced 
at  tbe  trial,  and  that  the  Judgment  was  ren- 
dered after  he  and  Judge  Gautney  had  made 
a  statement  of  the  matter  to  the  court 

Aocordlntr  to  the  testimony  of  other  wit- 
nesses Introduced  by  the  defendant,  Mrs. 
Heathcock  agreed  that  $200  would  be  a  fair 
compensation  for  the  Injuries  received  by  her 
wo,  and  this  agreement  was  made  after  she 
fully  undOTStood  the  extent  and  character 
of  his  Injuries.  The  matter  was  also  fully 
understood  by  Edwin  Prentiss  Heathcock. 
His  mother  understood  It  was  necessary  that 
jod^raent  should  be  rendered  in  the  circuit 
court  for  that  amount,  and  for  this  reason 


the  letter  to  Judge  Gautney  was  iwepared  and 
signed  by  her. 

The  circuit  court  made  the  f<riiowing  find- 
ings of  fact:  I 

"On  this  day  the  motion  pending  in  the  fore* 
going  described  case  is  sobmitted  to  the  under- 
signed upon  oral,  documentary,  and  record  evi- 
dence, from  whidi  the  court  finds  that  on  the 
25th  day  of  August,  1917,  Bdwin  Prentiss 
Heathcock  was  an  employe  of  defendant  com- 
pany and  was  injured  while  working  in  the  de- 
fendant's manufacturing  plant;  that  said  Ed- 
win Prentiss  Heathcock  was  at  the  time  17 
years  of  age  and  resided  with  his  mother,  his 
nearest  of  kin,  and  who  was  to  some  extent 
depeadmt  u];>on  the  earnings  of  the  said  Edwin 
Prentiss  Heathcock  for  support;  that  on  the 
26th  day  of  September,  1917,  Mrs.  Mary  Heath- 
cock,  the  mother  and  nearest  of  kin  of  the  said 
Edwin  Prentiss  Heathcock,  entered  into  a  set- 
tlement with  the  defendant,  agreeing  to  accept 
the  amount  agreed  upon  in  full  (settlement  of 
all  rights  as  to  each  of  said  parties,  the  mothec 
and  son,  flowing  from  the  injuries  po  received, 
and,  for  the  purpose  of  carrying  out  and  making 
effective  such  agreement,  it  was  agreed  that 
Judge  J.  F.  Gautney  be  designated  as  the  at- 
torney for  the  said  Mrs.  Mary  Heathcock,  in 
her  own  right  and  as  of  next  of  kin  of  said 
minor.  Edwin  Prentiss  Heathcodc,  and  that  suit 
shoula  be  instituted  in  the  Greene  county  cir- 
cuit court,  in  which  judgment  should  be  render- 
ed for  such  agreed  amount;  that  proper  com- 
plaint was  prepared  by  attorneys  for  the  defend- 
ant, and  delivered  to  Judge  Gautney,  who  filed 
the  same  in  the  Greene  circuit  court,  and  at 
the  same  time  the  entry  of  defendant  was  filed, 
and  the  matter  submitted  to  the  court  upon  the 
pleadings  and  statement  of  counsel,  and  the 
judgment  rendered  for  the  amount  agreed  upon, 
and  there  was  no  fraud  or  undue  influence  in 
making  said  compromise  settlement. 

"The  court  further  finds  that  on  the  2d  day 
of  October,  1917,  and  prior  to  the  institntion 
of  the  snit  in  the  Gi««ie  chrcnit  court,  the 
minor,  SMwin  Firentiss  Heathcodc,  caused  let- 
ters of  guardianship  to  be  issued  out  of  the 
probate  court  of  Poinsett  county,  in  which  coun- 
ty be  then  resided  and  where  the  Injury  occur- 
red, and  that  such  guardian  was  the  duly  ap- 
pointed and  acting  guardian  of  said  minor  at 
the  date  of  the  institution  of  such  suit,  and  «f 
the  rendition  of  the  Judgment  therein,  and  that 
said  guardian  did  not  appear  in  said  proceed- 
ings. The  court  finds  that  the  interest  of  the 
said  Mrs.  Maiy  Heathcock  was  ^ectually  fore- 
closed by  the  agreement  so  made,  and  the  Judg- 
ment recording  the  same,  but  the  minor,  Edwin 
Prentiss  Heathcock,  was  not  represented  in  said 
proceedings,  and  that  his  right  of  action  was 
not  foreclosed  thereby. 

"It  it  therefore  by  the  court  ordered  that  the 
motion  to  set  aside  the  Judgment  in  so  far  as 
it  affects  the  rights  of  Bdwin  Paentiss  Heath- 
cock  be  and  the  same  is  set  aside,  and  said 
motion  is  denied  to  Mrs.  Mary  Heathcock." 

Judgment  was  entered  In  favor  of  Edwin 
Prentiss  Heathcock  In  accordance  with  the 
findings  of  fact  made  by  the  court,  and  the 
defendant  has  appealed. 
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Hawthorne  ft  Hawtbarnfli  of  Joneabon^  t<x 

appellant. 
Appellee,  pro  ae. 

HART,  J.  (after  stating  the  facts  as  above). 
It  will  be  noted,  from  the  findings  of  fact 
made  by  the  circuit  court,  that  its  Judgment 
proceeded  upon  the  erroneous  idea  that  the 
minor  could  not  bring  a  suit  by  his  next 
friend  while  he  had  a  legally  appointed 
guardian.  In  the  case  of  Miles  t.  Boyden,  3 
Pick.  (Mass.)  213,  the  Supreme  Court  of  the 
State  of  Massachusetts  stated  the  ElngUsh 
law  and  the  changes  by  statute  in  this  le- 
qpect  as  follows: 

"At  common  law  infants  were  required  to  sue 
and  to  defend  by  guardian.  Co.  Lit.  135  b,  note 
220.  The  law  has  not  been  altered  as  to  the 
manner  in  which  they  are  to  defend.  But  by 
the  statute  of  Westm.  1,  c.  48,  infants  were 
authorized  to  sue  by  prochein  ami  in  an  assise, 
and  Westm.  2,  c.  16,  in  all  other  actions. 
♦  •  •  It  was  a  cumulative  remedy,  leaving  It 
optional  for  them  to  sue  either  by  guardian  or 
by  next  friend.  Yonng  v.  Young,  Cro.  Car.  80; 
Goodwin  v.  Moore,  Id.  161." 

TbiB  brings  us  to  a  consideration  of  our 
own  statute  on  the  subject.  Section  6021 
of  Klrby's  Digest  reads  as  follows:    * 

"The  action  of  an  infant  must  be  broogfat  by 
his  guardian  or  his  next  friend.  Any  person 
may  bring  the  action  of  an  infant  as  bis  next 
friend;  but  the  court  has  power  to  dismiss  it, 
if  it  is  not  for  the  benefit  of  the  infant,  or  to 
substitute  the  guardian  of  the  infant,  or  another 
person,  as  the  next  friend." 

In  the  construction  of  this  statute  in  St 
Louis,  Iron  Mountain  &  Southern  By.  Co. 
T.  Halst,  71  Ark.  258,  72  S.  W.  893,  100  Am. 
St  Rep.  66,  the  court  held  that,  where  a 
suit  was  brought  for  a  minor  by  a  foreign 
guardian  who  was  not  qualified  to  sue  in 
this  state,  tte  court  was  right  in  appointing 
some  one  as  next  friend  to  look  after  the 
minor's  interests  in  the  suit,  Instead  of  dis- 
missing it  To  the  same  effect,  see  Parker 
T.  Wilscm,  98  Ark.  553,  136  S.  W.  981.  Again, 
to  Watts  T.  Hicks,  119  Ark.  821,  178  S.  W. 
924,  the  court  held  that  a  minor  by  his  next 
friend  might  file  a  remonstrance  and  ap- 
peal from  an  order  of  the  probate  court  di- 
recting a  sale  of  the  land  of  the  minor  upon 
the  application  of  the  guardian  who  bad  left 
the  state. 

But  so  far  as  we  are  advised  the  extent  of 
the  authority  given  by  tills  statute  has  never 
been  judicially  determined.  It  is  evident, 
from  the  language  used  in  the  section  above 
quoted,  that  an  infant  is  not  always  bound 


to  bring  a  suit  by  guardian,  alil>oagb  one 
may  be  in  existence.  The  Infant  may  sue 
by  Ills  next  friend  whether  he  has  a  guard- 
Ian  or  not  Ordinarily,  the  guardian  is  the 
proper  person  to  represent  his  ward  in  all 
legal  proceedings,  and,  if  objection  had  been 
taken  at  the  proper  time  that  there  was  a 
guardian  by  whom  the  suit  should  have  been 
filed,  it  may  have  been  that  the  court,  in 
the  exercise  of  a  sound  discretion,  might 
have  determined  that'  the  suit  should  have 
been  changed  and  presented  In  the  name  of 
the  minor  by  bis  guardian  instead  of  as  it 
was  c(xnmenced.  It  is  the  business  of  the 
court  to  see  that  no  one  stands  between  the 
infant  and  the  protection  of  his  rights,  and 
for  this  purpose,  although  a  minor  may,  un- 
der our  statutes,  institute  a  suit  either  by 
his  next  friend  or  by  his  guardian,  the  court 
may,  in  the  exercise  of  a  sound  discretion, 
determine  whether  or  not  it  shall  proceed  as 
commenced.  As  sustaining  this  construc- 
tion of  our  statute,  see  21  Gya  191;  Hooks 
V.  Smith,  18  Ala.  338;,  Williams  ▼.  Cleave- 
land,  76  Conn.  426,  56  Atl.  850;  Patterson 
v.  Pullman,  104  111.  80;  Holmes  v.  Field,  12 
111.  424;  Deford  v.  State,  30  Md.  179;  Bal- 
timore ▼.  Norman,  4  Md.  S52;  Burke  v. 
Burke,  170  Mass.  499,  49  N.  E.  768;  Price  t. 
Phcenix  Mutual  Life  Insurance  Co.,  17  Minn. 
497  (Gil.  473)  10  Am.  Rep.  166;  Stewart  v. 
Sims,  112  Tenn.  296,  7»  S.  W.  385;  Robert 
Robson  V.  Benjamin  Osborn,  18  Tex.  298; 
Thomas  v.  Dike,  11  Vt  273,  34  Am.  Dec.  690. 

The  recitals  of  the  record  show  that,  in  the 
suit  of  the  minor  by  his  next  friend  against 
the  cooperage  cc«npany  for  damages,  the  cir- 
cuit court  made  a  judicial  investigation  of 
the  merits  of  the  controversy  and  of  the 
character  and  extent  of  the  minor's  Inju- 
ries before  it  allowed  the  judgment  to  be 
rendered.  This  is  In  accordance  with  the 
rule  laid  down  in  Rankin  v.  Schofield,  71  Ark. 
168,  66  S.  W.  197,  70  S.  W.  306,  100  Am. 
St  Rep.  65,  and  other  cases  on  the  subject 
decided  by  this  court  The  record,  also, 
shows  that  the  court  made  a  specific  find- 
ing of  fact  that  no  fraud  was  practiced  upon 
the  minor  in  the  matter;  but  the  judgment 
of  the  trial  court  in  setting  aside  the  judg- 
ment in  favor  of  the  minor  In  the  suit  ifor 
damages  is  based  wholly  on  the  theory  tbat 
the  minor  could  not  prosecute  that  suit  by 
his  next  friend  while  he  had  a  guardian  tn 
existence. 

It  follows,  from  the  views  we  have  ex- 
pressed above,  that  the  court  was  wrong  in 
so  holding,  and  for  that  error  the  judgment 
must  be  reversed,  and  the  cause  will  be  re- 
manded for  a  new  trlaL 
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SOVEBEION  GAMP.  WOODMKN  OF  THB 
WOaU),  T.  WILSON.    {No.  246.) 

(Supreme  Court  of  Arkansaa.    Not.  18,  1918.) 

1.  IRSDBAHCS    «S>814— MtTTTTAI.    BxtTEm   IR- 

auKAHcx— Sebtice  or  Pbookss— Statute. 
Thongb  a  fraternal  iodety  did  not  comply 
with  Acts  1917,  p.  2087,  f  17,  within  the  30 
days  preacribed,  by  designating  the  commiasion- 
cr  of  insurance  as  its  agent  for  service  of  pro- 
eesa,  where  it  did  bo  thereafter,  subsequent  serv- 
ice on  the  clerk  of  a  local  lodge,  in  compliance 
with  the  superseded  statnte  (Eirby's  Dig.  | 
4378),  was  not  proper. 

2.  Jddoment  •=»495(2)— Judoxknt  Render- 
ed WiTHODT  Notice  —  Void  Chabactbb  — 

PSESUMPTIOIf. 

Though  Eirby's  Dig.  f  4424,  provides  that 
judgments  rendered  without  notice  shall  be  Toid, 
a  presumption  of  regularity  attends  a  judgment 
of  a  superior  court  of  general  jurisdiction,  which 
can  be  controverted  only  by  showing  there  was 
no  notice,  and  that  a  meritorioaa  defense  existed 
which  could  have  been  asserted. 

3.  JuDoiiEKT  ®=>ie2(2>— JuDoiacNT  Without 
Sebtick  or  Notice— Settino  Aside— Bm- 
OEN  or  Pxoor. 

Bniden  was  on  defendant  to  prove  its  de- 
fense, at  least  to  introduce  testimony  mailing 
out  a  prima  facie  defense,  before  it  could  ask  for 
setting  aside  of  original  judgment  against  it  on 
ground  that  there  was  no  proper  service  of  no- 
tice. 

4.  Insubanoe  «s»755(3)  —  Mutual  Benefit 

IXSURANCB  —  FoBFEIIirBE  OF  POUCT  —  RE- 
SUMPTION or  EXTBAUAZABDOUS  OCCUPATION. 

Where  member  of  benefit  society  was  engag- 
ed in  extrahazardous  occupation,  and  never 
changed,  but  society  voluntarily  reduced  assess- 
ment as  if  he  had,  and  it  was  paid  for  years,  aft- 
er member's  deaA  society  cannot  insist  on  for- 
feiture by  failure  to  pay  assessments  based  on 
extrahaxardous  occupation  on  the  ground  mem- 
ber was  in  default  in  failing  to  give  notice  of 
rt^imption  <^  such  occupation,  which  he  had 
never  abandoned. 

Appeal  from  Circuit  Court,  Craighead 
County;  J.  T.  Coston,  Special  Judge. 

Action  by  the  Sovereign  Gamp,  Woodmen 
of  the  World,  against  Gladys  T.  Wilson, 
guardian.  E^om  Judgment  for  defendant, 
plalntlfl  aiipeals.     AfDrmed. 

De  EX  Bradsbaw,  of  Omaha,  Neb.,  and 
BhotoD  &  Beim,  of  Little  Rock,  for  appellant 

Lamb  Se  Frlerson,  of  Jonesboro,  for  ap- 
pellee. 

Mcculloch,  C.  J.  Appellant  la  a  frater- 
nal society  Incorporated  under  tbe  laws  of 
another  state,  and  Purd  Tatbam  was  a  mem- 
ber of  appellant's  local  organization  or  so- 
ciety at  Jonesboro  at  the  time  of  his  death, 
being  the  holder  of  a  benefit  certificate  In  the 
sum  of  $2,000,  payable  to  his  wife  and  child. 

Appellant  refused  payment  on  the  ground 


that  tbe  policy  had  been  torfeitedf  and  mn 
action  was  commenced  by  the  benefldaiies 
against  appellant  in  the  drcnlt  court  of 
Craighead  county  on  July  9,  1917,  and  sum- 
mons was  served  on  the  clerk  of  the  local 
oxganlzatlon  at  Jonesboro.  Mr.  Nichols,  the 
clerk  of  the  local  organization,  Inadvertently ' 
failed  to  send  In  the  copy  of  the  summons  to 
the  home  oflSce,  or  to  notify  that  office  of  the 
pendency  of  the  suit,  and  at  the  succeeding 
September  term  of  the  Craighead  circuit  court 
Judgment  by  default  was  rendered  against 
appellant  The  officeirs  of  appellant's  organ- 
ization, or  "Soyerelgn  Camp,"  as  It  is  termed, 
did  not  discover  that  the  action  had  been 
commenced  and  the  Judgment  bad  been  ren- 
dered until  a  day  In  January,  1918,  and  at 
oDce  filed  Its  complaint  against  appellees  in 
the  said  court  to  set  aside  the  default  Judg- 
ment on  the  ground  that  tiiere  had  been  no 
valid  service  of  process  summoning  appellant 
to  answer  In  the  action.  Aiipellant  tendered 
with  its  complaint  an  answer  to  the  original 
action  setting  forth  as  a  defense  to  the  ac- 
tion the  alleged  forfeiture  of  the  policy  or 
benefit  certificate.  Appellees  filed  their  an- 
swer to  the  complaint  and  the  court  heard 
the  matter  on  the  pleadings  and  the  testi- 
mony Introduced,  and  rendered  Judgment 
refusing  to  set  aside  the  former  Judgment  of  * 
the  court  from  which  an  appeal  has  been 
prosecuted  to  this  court 

The  statute  In  force  at  the  time  of  the 
commencement  of  the  original  action  of  ap- 
pellees against  appellant  prescribing  the 
method  of  service  of  pro<«ss  on  fraternal  in- 
surance societies  is  section  17  of  the  act  of 
March  28,  1917,  which  had  the  emergency 
clause  and  went  Into  Immediate  effect  Acts 
1917,  p.  2087.  The  section  referred  to  reads 
as  follows: 

"Every  society,  whether  domestic  or  ftirelgn, 
now  transacting  business  in  this  state  shall, 
within  thirty  days  after  the  passage  of  this  act, 
and  any  such  society  hereafter  applying  for  ad- 
mission shall,  before  being  licensed,  appoint  in 
writing  tbe  commissioner  of  insurance  and  his 
successors  in  office  to  be  its  true  and  lawful  at- 
torney on  whom  all  legal  process  in  any  action 
or  proceeding  against  it  shall  be  served,  and  in 
such  writing  shall  agree  that  any  lawfnl  process 
against  it  which  is  served  upon  such  attorney 
diall  be  of  the  same  legal  force  and  validity  as 
if  served  upon  tbe  society  and  that  the  authority 
shall  continue  in  force  so  long  as  any  liability 
remains  outstanding  in  this  state.  Copies  of 
such  appointment  certified  by  said  insurance 
department  shall  be  deemed  sufficient  evidence 
thereof  and  shall  be  admitted  in  evidence  with 
the  same  force  and  effect  as  the  original  thereof 
might  be  admitted.  Service  shall  only  be  made 
upon  such  attorney,  must  be  made  in  duplicate 
upon  the  commissioner  of  insurance,  or,  in  his 
absence,  upon  the  person  in  (^large  of  his  office, 
and  shall  be  deemed  sufficient  service  upon  such 
society:  Provided,  however,  that  no  such  service 
shall  be  valid  or  binding  against  any  such  socie- 
ty when  it  Is  required  thereunder  to  file  its  an- 
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8wer,'  pleatinf  or  defense  In  less  than  Uiirty  days 
from  tiie  date  of  malllnsr  the  copy  of  such  ■»▼• 
ice  to  such  society.  When  legal  process  against 
any  auqh  society  is  served  upon  said  commission- 
er of  insurance  he  shall  forthwith  forward  by 
registered  mail  one  of  the  duplicate  copies  pre- 
paid and  directed  to  its  secretary  or  correspond 
ing  ofBcer.  Iiegal  process  shall  not  be  served  \xv- 
Mi  any  such  society  except  in  the  manner  pro- 
vided herein." 

Appellant  on  May  25,  1917,  filed  with  the 
commisslcmer  of  insurance  of  this  state  a 
written  Instrument  appointing  that  officer 
and  bis  sucoessors  to  be  the  attorney  of 
appellant  on  whom  legal  process  might  be 
served  as  specified  in  the  statute  quoted 
above.  The  statute  in  force  prior  to  the  en- 
actment of  the  new  statute  just  referred  to 
provided: 

That  in  actions  against  fraternal  societies  the 
service  should  be  on  "the  chief  ofScer,  or  in  case 
of  his  absence,  the  secretary  of  the  subordinate 
lodge  or  society  through  which  the  p<dicy  was 
issued  or  obtained,  or  on  the  chief  officer,  or  in 
case  of  his  absence  on  the*  secretary  of  any  sub- 
ordinate lodge  in  this  state  of  such  fraternal 
society."    Kirby's  Digest,  {  4378. 

t1]  The  act  of  1917  supra  prescribes  the 
^  ezclUBive  method  of  service  of  process  on 
fraternal  societies,  but  It  Is  contended  on 
behalf  of  appellees  that  It  had  no  application 
to  their  action  against  appellant  for  the 
reason  that  the  latter  did  not  comply  with 
the  statute  within  the  period  of  30  days  pre- 
scribed therein,  and  that  the  old  method  of 
service  of  process  continued  to  be  the  legal 
method  of  obtaining  service  on  tnese  socie- 
ties until  the  next  period  under  the  statute 
for  compliance,  which  would  have  been  in 
April,  1918.  We  do  not  agree  with  the  argu- 
ment of  counsel  for  appellees  that  the  old 
method  of  service  continued  in  force  after 
compliance  with  the  terms  of  the  new  statr 
ute  by  appelant,  notwithstanding  sndi  com- 
pliance was  not  within  the  30-day  period 
specified  in  the  statute.  Appellant  had  no 
right  to  continue  to  do  business  in  the  state 
after  the  expiration  of  the  30  days  from  the 
passage  of  the  statute,  except  upon  compli- 
ance with  its  terms,  and  it  was  subject  to 
penalty  during  the  period  of  omission.  But 
the  terms  of  the  statute  were  later  compiled 
with,  and  thereafter  service  on  the  commis- 
sioner Of  Insurance  was  the  only  legal  meth- 
od of  serving  process. 

Whether  or  not  the  continuance  by  ap- 
pellant of  its  business  in  the  state  during 
the  period  of  omission  bound  appellant  by 
any  service  of  process  on  the  commissioner 
of  insurance,  notwithstanding  its  failure  to 
file  the  required  certificate  of  appointment, 
we  need  not  now  decide.  At  thb  time  the 
action  of  appellees  against  appellant  was 
commenced  the  certificate  of  appointment  had 
been  filed,  and  service  oa  the  commissioner 
of  insurance  was  the  only  way  to  get  service 
on  the  society. 


'  [2]  The  contention  of  appellant  is  that 
the  jtadgment  was  absolutely  void  because 
the  service  of  process  was  not  in  acoordanoe 
with  the  method  prescribed  by  the  statute. 
Our  statute  (Kirby's  Digest,  {  4424}  provides 
that  all  judgments  roidered  without  notice- 
shall  be  absolutely  void,  but  there  ^  a  pre- 
sumption of  regularity  attending  a  Judgment 
of  superior  courts  of  general  Jurlsdictioit 
(Boyd  V.  Roane,  49  Ark.  397,  5  8.  W.  704), 
which  cannot  be  controverted  except  by  show- 
ing that  there  was  In  fact  no  notice,  and 
that  there  existed  a  meritorious  defense  to 
the  action  which  could  have  been  asserted  if 
notice  had  been  given  (State  v.  Hill,  50  Ark. 
458,  8  S.  W.  401 ;  Quigley  v,  Hammond,  104 
Ark.  449,  148  S.  W.  275). 

[3, 4J  This  brings  us  to  a  .consideration  of 
the  question  whether  or  not  appellant  brought 
Itself  wlt)iin  the  principle  just  announced  by 
introducing  proof  su£Elcient  to  make  out  a. 
prima  fade  case  of  a  meritorious  defense  to  - 
the  original  action  which  might  liave  been 
asserted  if  notice  had  been  given.    Knights 
of  Maccabees  of  the  World  v.   Gordon,  8a 
Ark.  17, 102  S.  W.  711;  Quigley  v.  Hammond, ' 
supra.     After  careful  consideration  of  the 
testimony,  our  conclusion  Is  that  appellant 
failed  to  show  the  defense  that  there  was  a 
forfeiture  of  the  {wllcy,  and  that  the  court 
was  correct  In  refusing  to  set  aside  the  judg- 
ment in  the  original  action. 

Tatham  became  a  member  of  appellant's 
local  organization  at  Jonesboro  in  the  year 
1897,  and  paid  liis  dues  regularly  up  to  the 
time  of  his  death.  He  was  a  railroad  switch- 
man at  the  time  he  Joined  the  society,  and. 
that  occupation  was,  under  the  by-laws  of  the 
society  at  the  time  Tatham  joined,  treated 
as  an  extrahazardous  one,  and  an  additional 
amount  was  added  to  the  monthly  assess^ 
ment  The  constitution  and  laws  of  the- 
order  contained  a  provision  on  that  subject 
as  follows: 

"Change  of  occupation  by  any  member  to  a 
prohibited  one  shall  not  invalidate  his  certifi- 
cate, but  his  rate  of  assessment  shall  be  increas- 
ed thereafter  by  adding  twenty  cents  to  each  as- 
sessment upon  each  one  thousand  dollars  or  less 
named  in  his  certificate  while  he  is  so  engaged." 

The  constitution  was  Bnbsequ«ttly  dumgeil 
so  as  to  make  the  assessment  30  cents  addl- 
tlonal'on  prohibited  occupations.  In  the  year 
1901  the  supreme  officer  of  the  society 
changed  Tatham's  assessment  by  strljiiug 
out  the  additional  amount  for  the  prohibited 
risk,  and  thereafter  Tatham's  rate  of  assess- 
ment was  fixed  according  to  the  preferred, 
class,  and  he  continued  to  pay  the  lower 
assessment  as  long  as  he  lived.  The  proof 
shows  that  Tatham's  assessments  were  al- 
ways paid  by  bis  wife  in  his  absence.  The 
change  In  the  rate  of  assessment  was  made 
on  the  theory  and  under  the  belief  that  Tat- 
ham had  given  up  his  occupation  as  railroad 
switchman  and  had  becooM  a  faraeE.   .Tbe- 
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proof  atkowa  that  be  waa  a  raflfoad  awltdi-' 
man  at  the  ttme  of  lila  daatfa,  and  the  for- 
feiture of  the  policy  la  claimed  on  the  ground 
that  he  failed  to  notify  appellant's  officers  of 
tbe  resampUom  of  the  ooeapatlon  of  railroad 
switchman  so  as  to  dtarge  him  with  the  addi- 
tional rate  on  the  extrahaea^tions  risk.  The 
by-law  of  the  order  under  wUcb  this  defease 
Is  pat  forward  reads  aa  follows: 

"If  any  member  engages  in  any  of  tbe  occu- 
pations or  bnainesses  mentioned  in  this  section, 
be  shall  within  Airty  days  notify  the  clerk  of  his 
camp  of  such  diange  of  oceapation,  and  wliile 
ao  aigaced  in  Bacta  occopation  riiall  pay  on  eeoh 
asBeasment  thirty  cotts  for  each  one  thousand 
d<^lars  of  his  ben.^ciary  certificate  in  addition 
to  the  regular  rate.  Any  such  member  failing  to 
notify  the  clerk  and  to  make  such  payments  as 
above  provided  shall  stand  suspended,  and  his 
beneficiary  certificate  be  null  and  Told." 

The  weakness  of  appellant's  case  as  pre- 
5ented  on  the  motion  to  set  aside  the  original 
iudgment  was  that  it  failed  to  show  that 
i^ttiam  ever  quit  the  extrahazardous  occu- 
pation of  railroad  switchman,  and  subse- 
quently resumed  that  .occupation.  Mr.  Yates, 
one  of  tbe. supreme  officers,  testified  that  he 
directed  the  reduction  of  Tatham's  assess- 
ment when  he  was  notified  In  the  year  1901, 
either  by  the  local  clerk  at:  Jonesboro  or  by 
Tatham  himself,  that  he  had  quit  the  occu- 
pation of  switchman  and  had  become  a  farm- 
er, but  ftls  testimony  was  clearly  incompe- 
tent, for  it  failed  tq  Show  that  Tat^iam  had 
In  fact  notified  the  order  of  a  change  of  his 
occupation.  Mr.  Yates  did  not  produce  any 
evidence  of  notice  by  Tatham  himself  that 
lie  had  changed  his  occupation.  Mr.  Parsons, 
who  was  clerk  of  the  local  camp  In  the  year 
1901,  when  the  reduction  of  Tatham's  assess- 
m«its  was  made,  testified  that  he  had 
no  personal  knowledge  of  Tatham  having 
changed  his .  occupation,  and  Mr.  Nichols, 
who  became  clerk  shortly  after  the  change 
was  made,  testified  that  he  had  no  personal 
knowledge  of  the  matter,  except  that  he  re- 
membered that  Tatham  moved  out  on  a 
farm,  bnt  that,  for  aught  he  knew  to  the 
contrary,  Tatham  continued  his  occupation  as 
switchman,  coming  back  and  forth  from  his 
farm  near  Jonesboro  to  pursue  his  occupation 
as  swltdiman.  It'  devolved  on  appellant  to 
prove  its  case,  or  at  least  to  introduce  tes- 
timony making  out  a  prima  facie  defense  to 
the  action,  before  It  could  ask  for  the  setting 
aside  of  tibe  original  Judgment  Knights  of 
Maccabees  of  the  World  v.  Gordon,  supra. 

If  Tatham  never  changed  his  occupation  at 
all,  and  appellant's  supreme  officers  volun- 
tarily reduced  Tatham's  assessment,  and 
same  were  paid  fbrougbout  the  many  years 
whidi  Tatham  coBttnned  to  be  a  member, 
appellant  cannot  now  insist  on  the  forfeiture 
by  reason  of  failure  to  pay  assessments  based 
on  the  extrahazardooB  risk.    Tatham  was  not 


In  defaidt  la  failing  to  givanbtloe  of  a  re- 
sumption of  his  extrahazardons  oocnpatlon 
for  the  reason  that  lie  had  never  abandoned 
It  He  Joined  fbe  society  as  an  extrahasard- 
ous  risk,  and  correctly  dedared  his  occupation 
in  Ids  application.  He  never  ciianged  that 
oocnpatlon  for  aaght  that  appears  In  the 
proof  in  this  case,  and  he  was  nndeif  no 
obligation  to'  give  any  notice  of  his  continued 
pursuit  of  that  occopation.  Appellant  cannot 
take  advantage  of  its  own  error  to  defeat 
the  payment  of  the  policy,  since  It  has  ac- 
cepted payment  of  the  assessments  demanded. 
Judgment  affirmed. 


UND  V.  STATE.    (Mo.  248.) 
(Supreme  Cioart  of  Arkansas.    Nov.  18,  1918:) 

1.  SxDtroTioN  «s>54— SuBPinsioir  or  Pxose- 
OUTION— Makrxaoic 

Kirby'S  Dig.  f  2044,  providing  for  anspensioa 
of  proascntion  for  seduction  where  defendant 
marries  -the  female,  is  for  the  benefit  «(  tiie  ac- 
cused; and  where  accused  was  forced  to  submit 
to  the  marriage  ceremony  there  was  no  marriage 
at  all,  and  the  statute  had  no  application  on  a 
resumption  of  the  prosecution  by  reason  of  de- 
sertion of  the  female. 

2.  amavonon  «3aS2— <Hakiiubm  Bbbob  — In- 
BncBuonoRS. 

In  a  prosecution  for  seduction  accused  conld 
not  liave  been  prejudiced  by  the  reading  of  Kir- 
by's  Dig.  I  2044,  to  the  jury,  prosecution  hav- 
iny  been  reaomed  after  being  suspended  by  rea- 
son of  a  forced  marriage,  the  undiBp.utable  testi- 
mony showing  that  accused,  without  any  legal 
cause,  wilUally  abandoned  tne  prosecutrix. 

3.  SEmrczzoN  4=»4S— CosBOBoaAiioN. 

In  seduction  case,  where  accused  admitted 
the  sexual  act,  further  corroboration  of  the  pros- 
ecutrix as  to  that  was  umiecessaiy. 

4.  OanmrAi.  Law  «e9919(1)  —  OoiTFBssioifS 
Amobkeblk  iir  EvxsEKca. 

A  confession  liaving  once  beea  voluntarily 
made,  the  fact  that  appellant  afterwards  repeat- 
ed the  confession  under  duress  did  not  destroy 
or  lessen  tbe  eSect  of  tbe  voluntary  confession. 

5.  CanaHAi,  Law  4=9535(2)  —  Goimssioir  — 

COBBOBOBATION. 

Although,  under  Kirby'S  Dig.  |  2386,  one 
could  not  be  convicted  of  seduction  upon  his  con- 
fession alone,  yetr  when  combined  with  testimo- 
ny of  prosecutrix  establishing  the  corpus  delicti, 
it  is  sufficient 

6.  SEDtJCMON  «=>46  —  COBBOBOBATIOIit  —  CON- 
rESSION. 

Although,  under  Kirby'S  Dig.  {  2043,  one 
cannot  be  convicted  of  seduction  upon  the  un- 
corroborated testimony  of  the  prosecuttix,  yet, 
when  combined  with  a  confession  made  by  the 
accused  out  of  court  is  sufficient  to  convict. 


t^tJtVoT  other 
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7.  CtcaaaAb  Law  «=382eci)— Innsuoiions. 

There  was  no  error  in  omitting  matter  from 
a  leqaested  instruction  whwe  the  court  express- 
ly charged  a»  to  aach  omitted  matter  in  another 
instruction. 

8.  WiTNBaBXB  «s>2iS5(9),  398(3)— Mnrtms  or 
Testimont  Befobb  GsAirD  Jubt— AoMiasi- 

BIUTT. 

Under  Kirhy'a  Dig.  U  2195,  2196,  minutes 
of  the  testimony  before  the  grand  jury  cannot  be 
used  as  original  evidence  to  show  a  witness'  con- 
tradictory statements  made  before  the  grand 
jury,  but  can  only  be  used  to  refresh  the  memory 
«f  members  of  the  grand  jury  who  might  be  call- 
ed as  witnesses  on  the  issue. 

9.  WiTNicssis  «=>379(9)  —  Impkaohmint  — 
Testiuont  Befobk  Osand  Jubt. 

A  state's  witness  may  be  impeached  by  show- 
ing that  he  made  statements  in  his  testimony 
before  the  gzand  jury  contradicting  those  made 
on  the  trial. 

10.  WiTKESBBS  «sa888(8)  —  IMTXAOHIIKNT  — 

Foundation. 
To  impeach  a  witness  by  showing  contradic- 
tory testimony  before  the  grand  jury  a  proper 
foundation  should  be  laid  by  asking  the  witness 
sought  to  be  impeached  whether  he  had  made  the 
alleged  statement  before  the  grand  jury. 

11.  Ckivinai.  Law  «=>939(1)  —  New  Tbiai  — 
Nkwlt  DiscorKBKD  Evidence— Diligence. 

A  party  asking  for  a  new  trial  in  a  criminal 
case  for  newly  discovered  evidence  should  show 
facts  from  which  it  will  appear  that  he  could 
not  have  ascertained  or  obtained  the  evidence  by 
reaacmable  diligence. 

Appeal  from  Circuit  Court,  Pulaski  Coun- 
ty ;  John  W.  Wade,  Judge. 

Joe  Lind  was  convicted  of  seducti<Hi,  and 
he  appeals.    Affirmed. 

This  appeal  is  from  a  judgment  of  convlo 
tion  of  the  crime  of  seduction.  Bva  Wilder, 
the  prosecutrix,  testified  that  she  was  23 
years  of  age;  that  she  had  kept  company 
with  the  appellant  off  and  (m  for  two  or 
three  years  up  to  the  middle  of  March,  1917, 
when  she  bad  sexual  Intercourse  with  bim. 
During  the  year  preceding  he  bad  visited  ber 
sometimes  two  or  three  times  a  week  and 
-sometimeB  about  once  a  month.  Appellant 
bad  other  oompany  daring  that  year  before 
the  month  of  February,  but  not  thereafter. 
Ai^ellant  and  the  prosecutrix  went  together 
.tbout  a  month  before  the  act  of  sexual  Inter- 
course. Appellant  told  the  prosecutrix  that  It 
was  all  ri^t  for  them  to  have  sexual  inter- 
course, and  her  love  for  him  and  his  promise 
to  marry  her  induced  ber  to  yield  to  bis  em- 
braces. The  prosecatriz  at  the  time  was  a 
virgin.  The  date  fixed  for  their  marriage 
was  July  8,  1917.  Appellant  was  with  her 
that  night  She  told  bim  of  ber  condition, 
and  be  said  be  was  not  able  to  marry.  He 
went  away  to  Oklahoma.  Prosecutrix  gave 
birth  to  a  child.  Appellant  returned,  and 
they  were  married  October  U),  1917,  and  lived 


together  ontU  October  12,  VU.'l.  wben  appd- 
lant  deserted  ber.  She  gave  him  no  cause 
whatever  for  deserting  her.  Be  went  away 
to  attend  the  funeral  of  bis  unde^  and  told 
prosecutrix  be  would  be  back  tbat  evening  or 
the  next  morning  on  the  locaL  Everything 
was  perfectly  pleasant  betweea  tbeniL  The 
prosecutrix  did  not  see  bim  any  more  until 
October,  1918. 

The  father  of  prosecutrix,  R.  L.  Wilder, 
testified  that  the  appellant  worked  for  him 
in  the  year  of  1912.    He  was  at  witness'  home 
often  during  the  years  of  1915,  1916,  and 
1917;    visited  bis  daughter  once  or  twice  a 
week.    Witness'  daughter  and  appellant  wait 
out  to  gatherings  together.     During  appel- 
lant's visits  to  his  daughter  witness  did  not 
think  that  any  one  else  visited  ber.    Witness 
furtber  testified  on  direct  examination  tbat 
he  went  to  Oklahoma  to  get  the  appellant  to 
oome  back  and  marry  hla  daughter  as  he  had 
agreed  to  do.     Witness  walked  up  to  him 
where  he  found  him,  and  spoke  to  him  as   ' 
usual,   saying,   "Hello,   Joe,"  and  appclladt 
spoke  to  witness,  and  witness  called  bim  to 
one  side  and  said,  "Joe,  I  want  to  see  you  a 
little  bit;    I  come  for  you  to  go  bade  and 
cover  up  your  wrongsi"  He  said,  "What  have 
I  done?"    Witness  replied,  "Xou  know  what 
you  have  done;    you  know  tbat  you  have 
ruined  my  girL"    He  hesitated  a  lUtle  bit 
and  said,  "Ob,  I  don't  know ;   she  didn't  tell 
me."    Witness  said,  "No;   she  says  she  told 
you  and  you  agreed  to  marry  ber;    that  is 
the  way  you  started  it"    He  said,  "Yes;    I 
Imow  I  agreed  to  marry  her.    That  is  the 
way  1  overcame  her.    We  were  to  go  and  get 
married.    I  told  ber  if  she  would  come  across 
and  have  intercourse  with  me  tbat  we  were 
going  to  get  married ;  that  we  were  engaged 
to  be  married  and  it  would  be  all  rlsht.** 
Witness  said,  "Npw,  come  on  back  and  let's 
cover  that  up  and, be  a  man."    He  said,  "I 
can't  go  now."    Witness  said,  "Tes,  you  can 
go ;  come  on  back  now  and  cover  that  .ill  up 
and  no  one  will  be  the  wiser ;"  and  be  agreed 
to  oome  back,  and  said,  "Well,  I  know  1  done' 
wrong.    I  know  I  done  it   t  know  I  agreed  to 
marry  ber,  and  I  will  go  back  and  marry 
her." 

Witness  and  appelLant  walked  back  to  the 
station  to  find  out  what  time  tbey  couIQ  get 
a  train  back  to  Little  Rock.  They  could 
not  get  one  tbat  night,  and  appellant  sai<l. 
"■We  win  go  over  to  Oklahoma  City  this  evt>- 
ning.  I  will  go  back  and  get  reedy.  Come 
and  go  with  me,  and  w9  wUl  have  dinner  to- 
gether, and  we  will  go  back  this  evening.** 
Witness  said,  "Joe,  I  am  so  worn  Qut;  X 
don't  feel  Uke  going.  Go  ahead  and  come 
back  over  here."  AK)ellant  said,  "1  will  tt& 
back  between  1  and  2  o'dodi."  Be  went 
away  to  get  bis  clothes,  and  witness  never 
saw  bim  any  more  until  he  got  hold  of  bin  irk 
the  Mangum  jail  In  Octobw.    Witness  made 
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I  trip  aftar  the  anpelluit  to  try  to  get  blm  to 
oome  back  and  coT^  his  wroDga.  He  made 
another  trip  to  Oklahoma  to  try  to  locate 
blm,  and  couldn't  locate  him,  and  witnete 
then  sent  a  wire  to  Mangnm,  Okl^  and  got 
blm  there.  Wttnees  vras  a  depntr  sheriff,  and 
brought  him  back  after  be  was  arrested 
there. 

After  they  arrived  here  (is  Little  Bodi>, 
witness  and  bis  two  sens  and  appdlant  w«it 
Into  Snodgress'  office,  and  they  fixed  np  there 
what  tliey  woald  do.  AppeUaat.told  it  there 
that  be  had  agreed  to  marry  her  if  she  would 
bare  Intereoutae  with  him.  Be  told  witneas 
and  ma  two  sons  that  ha  obtained  interconrse 
with  witness'  daoghter  by  promising  to  marry 
her.  Witness  bad  a  pistol  on  all  the  time 
while  he  was  in  Snodgress'  ofilca 

On  cross-examination  witness  stated  tbat 
bis  first  trip  to  Oklahoma  was  in  August  of 
1917.  He  had  learned  the  day  before  he  left 
from  the  doctor  of  bis  daughter's  condition ; 
bad  not  talked  with  her.  Witness  met  the 
appeUant  at  Ea  Beno,  (Mtl.,  and  told  hitn  he 
had  mined  his  daughter,  and  be  said,  "Yes, 
I  bave,"  and  made  a  dean  breast  of  it,  and 
told  witneas  that  she  was  overcome  by  his 
promise  to  marry  her.  Appellant  did  .not 
come  baok  with  witneas  at  that  time.  He  ran 
away.  Witness  then  went  for  him  again 
about  the  12th  of  8epteml>er.  Witneas  went 
before  a  Joatice  of  peace  and  got  a  warrant, 
charging  appelant  with  the  crime  of  sednc- 
tloa.  He  took  him  from,  the  Jail  at  Mangom, 
and  broagbt  him  to  Oklahoma  City  handcuff- 
ed. There  lie  took  off  the  bandcnffa  Witneas 
notified  bis  son  tlie  day  before  he  left  Okla- 
homa Olty  that  he  was  going  to  leave  with 
appeUant  on  a  certain  day.  One  of  witness' 
sons  got  on  tl>e  train  at  Pinnacle  and  came 
on  with  witness  and  appellant  to  Uttle  Rock. 
Witness*  other  son  met  them  at  the  Tenth 
.Street  station  in  Uttle  Bode.  Witness  went 
I  home  and  brought  bis  daughter  to  Isgrlg's  of- 
I  fice,  where  the  ceremony  was  performed. 
Witneas  sent  his  son  with  the  appellant  to 
.  set  the  license.  AppeUant  was  under  arrest 
I  when  he  was  married.  Tliere  was  no  pr^Mi- 
ratlon  made  hy  witness'  ftimUy  for  the  wed- 
ding. 

H.  C.  Wilder,  a  brother  of  the  prosecutrix, 
testified  that  at  Snodgress'  office,  and  while 
appeUant  was  under  arrest,  the  following 
conversation  took  tdace:  He  (appeUant)  said 
be  would  agree  to  marry  her  if  she  would 
treat  him  right,  and  she  told  him  she  would 
treat  him  right  if  he  would  marry  her,  and 
she  would  Uve  with  blm  and  do  aU  she  could 
for  him,  and  he  said  he  would  marry  her  if 
«be  treated  him  right,  and  which  she  prom- 
ised to  do,  and  be  married  her.  Witness  was 
a^ed  if  he  or  anybody  else  made  threats  to 
blm,  and  answered,  "No,  sir."  He  was  fur- 
ther asked,  "Did  he  make  bis  statements  free- 
ly and  voloBtarily?"  and  answered,  "Tes." 
Witness  farther  testified  tbat  they  were  mar^ 
lied  while  the  aH>ellant  was  nader  azreat. 

awr  S.W.-4 


L.  0.  Wilder  testlfled  that  he  was  a  brother 
of  tlie  prosecutrix,  and  met  his  father  and 
brother  and  appeUant  at  the  Tenth  Street 
station.  He  had  received  a  telegram  notify- 
ing him  when  they  would  arrive.  They  went 
to  Snodgress'  office.  The  following  convert 
sation  occurred  between  the  appellant  and 
witness: 

"He  asked  me  what  did  I  think  aboat  it,  and  I 
said,  'Joe,  now  I  am  going  to  leave  that  to  you. 
Yon  have  wronged  the  girl,  and  I  said  it  is  your 
place  to  straighten  it  up.'  He  said,  'I  know  I 
have  wronged  the  girl  and  I  am  wUUag  to 
Btralgbten  it  up.  I  promised  her  before  we  had 
this  intercoorae  that  I  would  marry  her,  and  I 
am  going  to  atick  to  It  if  there  is  any  chance.' 
Be  aaid  he  did  not  have  any  means  to  get  mar- 
ried. He  asked  me  if  K  would  got  him  some 
dothea  and  give  bim  some  money  to  get  married, 
and  I  told  him  I  wonld,  and  I  went  and  bonght 
bim  a  suit  of  clothes  and  gave  him  money  to  boy 
hia  certificate,  and  then  gave  him  money  to  go  to 
her  home.  After  they  were  married  they  went 
to  my  honae  and  stayed  all  night  with  me,  and 
the  next  day  they  started  for  her  home  at 
WUder.  He  voluntarily  made  those  statements 
to  me.  Nobody  made  any  threats  toward  bim. 
Shortly  after  that  he  abandoned  and  left  her." 

Several  witnesses  on  behalf  of  the  appel- 
lant testlfled  that  the  general  reputation  of 
prosecutrix  for  truth  and  morality  was  Imd, 
and  also  that  her  reputation  for  chastity  was 
bad,  and  they  would  not  believe  her  on  oath. 
The  appeUant  tesUfled  admitting  tbat  be  had 
had  sexual  intercourse  with  the  prosecutrix, 
but  he  denied  tbat  before  such  Intercourse 
he  had  made  her  any  promise  to  marry  her. 
He  testlfled  that  be  went  to  Oklahoma  be- 
cause her  father  had  threatened  to  kiU  him, 
and  when  her  father  came  to  Oklahoma  he  told 
him  he  would  come  back,  but  tbat  be  would 
not  marry  his  daughter  upon  any  considera- 
tion. AppeUant  was  arrested  on  a  charge  of 
seduction,  was  put  in  jail  at  Mangum,  Okl., 
and  Hr.  Wilder,  prosecutrix's  father,  came 
there  for  appeUant.  He  further  testified, 
"From  the  time  I  left  Oklahoma  City  or 
Mangum  Jail  he  (Wilder)  said  I  bad  to  mar- 
ly his  daughter  or  he  was  going  to  kill  me ; 
said  I  had  my  choice."  Be  denied  having 
any  of  the  conversations  testified  to  by  tbu 
witnesses  for  the  state.  He  stated  that  h«  told 
them  he  would  marry  her  rather  than  be  kill- 
ed, but  would  not  Uve  with  her.  In  regard 
to  the  alleged  desertion  he  testified: 

"We  went  to  Lem's  house;  stayed  aU  night, 
and  I  went  to  Conway  next  morning.  I  told  her 
I  was  going  home  and  would  not  be  back.  Made 
no  promise  to  come  back,  and  have  not  been 
back  since." 

In  rebuttal  the  state  introduced  the  testi- 
mony of  several  witnesses  who  testified  that 
the  reputation  of  the  prosecutrix  for  morality 
was  good.  At  the  concdnslon  of  the  testimony 
the  aiipellant,  among  other  prayers  for  In- 
structions, asked  the  court  to  direct  the  Jury 
to  return  a  verdict  of  not  gHUty«  which  the 


Digitized  by  VjOOQIC 


so 


207  SOUTHWESTERN  BBPOBTEB 


(Ark. 


■court  refused,  and  to  wldch  the  appellAut 
duly  excepted.  The  ruling  of  the  court  on 
this  and  the  oCher  prayers  for  Instructions 
will  be  commented  upon  in  the  opinion. 

Appellant  moved  for  a  new  trial,  alleging, 
among  other  grounds,  that  since  the  verdict 
was  rendered  he  had  discovered  that  the 
prosecutrix  testified  before  the  grand  Jury 
that  the  appellant  "promised  to  marry  her 
after  they  had  had  Intercourse."  To  sustain 
his  motion  on  the  ground  of  newly  discovered 
evidence,  appellant  attached  to  his  motion 
the  original  transcript  of  the  testimony  of 
the  prosecutrix  given  before  the  grand  Jury, 
from:  which  the  above  quotation  is  taken. 

Appellant  also  introduced  Houston  Oean, 
who  testified  that  he  was  deputy  clerk  or  sec- 
retary to  the  grand  Jury,  whose  duty  It  was 
to  write  down  and  keep  a  record  of  the  testi- 
mony of  witnesses  before  the  grand  Jury, 
that  is,  to  take  a  synopsis  of  th^  testimony. 
This  was  done  to  furnish  the  prosecuting  atr 
tomey  with  the  correct  InformatloD  of  what 
was  teetlfled  before  the  grand  Jury.  The  wit- 
ness transcribed  substantially  all  the  testi- 
mony that  the  prosecutrix  gave  before  the 
grand  Jury,  and  understood  that  she  testified 
substantially  as  above  quoted.  Witness  had 
no  memory  of  the  case  except  from  the  state- 
ment taken  down  by  him  from  which  he  re- 
freshed his  memory.  In  taking  down  the  tes- 
timony witness  did  not  undertake  to  put 
down  all  the  witness  testified  to.  It  hap- 
pened frequently  that  a  witness  made  a  stater 
ment  that  was  not  put  down.  Witness  did 
not  know  what  questions  were  asked  by  mem- 
bers of  the  grand  Jury;  did  not  undertake 
to  put  down  questions  or  the  answer  to  any 
particular  question.  Witness  could  not  re- 
call what  prosecutrix  said,  if  anything, 
about  the  appellant  promilsing  to  marry  her 
before  the  intercourse.  She  might  have  tes- 
tified to  that  also.  Witness  did  not  under- 
stand it  to  be  that  way  unless  witness  had 
so  put  It  down.  It  is  iK>ssible  that  witness 
might  have  misunderstood  the  prosecutrix. 
Witness  took  her  testim(»iy  In  response  to 
questions  as  near  as  he  could  get  what  she 
said.  What  he  put  down  was  Just  a  brief 
memorandum  of  what  witness  remembered  of 
what  she  said.  Witness  thought  that  if  the 
prosecutrix  had  said  before  the  grand  Jury 
that  the  promise  of  marriage  was  made  be- 
fore the  Intercourse,  he  would  have  put  that 
down  at  the  time.  Witness  was  of  the  im- 
pression that  he  stated  correctly  or  substan- 
tially all  that  she  said  that  was  Important. 
Witness  was  In  a  hurry,  and  took  the  state- 
ment down  In  longhand,  and  it  mlg^t  have 
been  that  If  prosecutrix  stated.  In  a  running 
question,  that  be  had  promised  her  before 
the  intercourse,  witness  might  not  have  got 
It.  ^nie  only  thing  witness  knows  about  it  is 
Just  what  that  record  shows.  Witness  would 
have  to  stand  on  that,  and  did  not  r^nember 
whether  the  Intercourse  vras  before  or  after 
the  promise.     Witness  had  no.  other  object 


than  to  arrive  at  her  exact  taBtlmooy  at  the 
time  and  to  write  It  down. 

R.  G.  Bright  testifled  that  he  yna  d«rk  of 
the  grand  ^ury,  and  lememherad'  thb  testimo- 
ny of  prosecutrix,  flva  Wilder.  She  stated 
that  the  defoidant  promised  to  marry  ber  be- 
fore she  had  Interoourse  wldi  bim,  and  that 
he  had  intercourse  with  her  several  times  aft- 
er that  The  question  was  made  plain  as  to 
whether  the  promise  was  made  prior  to  the 
interoonrae.  Witness  did  not' know  wby  the 
deputy  (ileiit  of  the  grand  Jury  did  not  write 
the  answer  down  differently  tlian  he  bad. 
^nie  grand  Jury  expects  a  man  to  write  cor- 
rectly and  he  la  supposed  to  do  so.  Be  Is  ex- 
pected and  supposed  to  take  dewa  Important 
things.. 

Gardner  K.  Ollphlnt  and  Rhoton  &  H^m, 
all  of  Little  Rock,  for  appellant 

Jno.  D.  Arbuckle,  Atty.  Gen.,  and  T.  W. 
Campbell,  Asst  Atty.  Gen.,  for  the  State. 

WOOD,  J.  (after  stating  tihe  facts  as  above). 
[1]  1.  Under  section  aOM  ot  Klrby's  Digest, 
one  who  is  being  iwoseonted  for  seduction 
may  have  the  prosecution  suspended  by  mar^ 
rylng  the  female  alleged  to  have  been  seduc- 
ed, and  the  prosecution  shall  not  be  revived 
unless  the  accused  willfully  and  without  legal 
cause  abandons  such  f^ale.  'I'hJH  statute 
was  for  the  benefit  of  the  accused,  and  was 
Intended  to  give  him  an  opportunity  to  vol- 
untarily condone  his  offeoae  by  making. r^;>- 
aiatlon  as  fiir  as  possible  to  the  Injured  fet 
male  whose  oonfide&ca  he  had  betrayed.  But 
the  statute  has  no  application  in  a  case  where 
the  defendant  has  submitted  to  a  marriage 
ceremony  undo-  duress.  Therefore,-  if  It  be 
true,  as  appellant  contends,  that  ha<  was  forc- 
ed to  submit  to  Hw  marriage  oeiemony, 
then  there  was  no  marriage  at  all,  and  hence 
no  willful  abandonment,  and  the  statute,  un- 
der his  own  contention  would  have  no  ap- 
plication. 

[2]  Under  the  evidence  adduced,  the  read- 
ing of  the  above  statote  was  abstract,  but  it 
could  not  have  prejudiced  appellant's  rights ; 
for  If  the  ceremony  was  forced  upon  the  ap- 
pellant, then  the  prosecution  should  not  have 
been  suspended,  and  if  the  marriage  ceremo- 
ny was  valid,  then  the  undisputed  testimony 
shows  that  appellant  without  any  legal  cause 
willfully  abandoned  the  prosecutrix. 

[3,  4]  2.  Appellant  admitted  the  sexual  in- 
teroourse, and  further  corroboration  of  the 
prosecutrix  as  to  this  was  unneoessary.  The 
testimony  of  the  father  of  the  prosecutrix  as 
to  the  conversation  he  had  with  appellant  on 
the  first  trip  to  Oklahoma  tended  to  prove 
that  the  confession  made  by  the  appellant  as 
to  the  promise  of  marriage  was  voluntary. 
The  confession  having  once  been  voluntarily 
made,  the  fact  that  appellant  afterwards  re- 
peated the  confession  under  drcnmstances 
which  tended  to  prove  that  he  was  under 
duress  did  not  destroy  or  lessen  the  effect  of 
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liis  pzefloiis  yotantaxj  cianfltaioo,  and  the 
tesUmony  of  the  WUden  a>  to  wbst  took 
place  In  and  on  the  way  to  Snodgran^  office 
coDcenlng  the  eonf  esslon  as  to  the  promiBe  of 
marrlaKe  was  In  bo  manner  prejudicial  to 
the  appellant  Xhe  proseeatrix,  under  the 
tacta  set  fortti  In  tiie  statement,  wAa  corrob- 
orated hy  cmnpetent  teetlmony  as  to  the 
promise  of  marriage.  See  Oat:es  ▼.  State,  20S 
S.  W.  ^OB;   Patrick  v.  State,  204  S.  W.  852. 

[5,1]  The  appelant  could  not  have  been 
convicted  upon  his  confession  alone.  Section 
2385,  Klrby's  WgAt;  Melton  v.  State,  43 
Ark.  387;  Hubbard  v.  State,  77  Ark.  126, 
91  S.  W.  11  >  Greenwood  y.  State,  107  Ark. 
581.  156  S.  W.  427;  McLemore  v.  State,  HI 
Ark.  457,  164  S.  "W.-ll*.  Nor  could  he  have 
bef'n  convicted  alone  upon  the  nncorroborated 
testimony  of  the- prosecutrix.  Section  2043, 
Kirby's  Digest. 

But  there  is  nothing  in  these  statutes  and 
decisions  which  forbids  conviction  on  a 
charge  of  seduction  upon  tlie  testimony  of 
the  prosecutrix,  when  corroborated  by  the 
confessions  made  by  the  accnsed  out  of  oourt 
On  the  contrary,  while  the  proof  of  the  cor- 
pns  delicti  by  the  testimony  of  the  prosecu- 
trix alone  would  not  be  sufficient  to  convict, 
yet  when  her  testimony  establishing  the  cor- 
pus delicti  Is  corroborated  by  the  confessions 
of  the  accused  out  of  court  the  testimony  of 
the  two  combined  Is  sufficient  to  convict, 
there  being  no  statutory  or  common-law  rule 
to  the  contrary.  The  statutes  referred  to  do 
not  probiUt  the  introduction  of  the  testimony 
of  the  piosecDtrlx,  and  of  the  introduction 
of  tbe  testimony  showing  the  oonfeeslons  of 
the  accused  out  of  court,  nor  the  considera- 
tion of  aame  by  the  Jury.  We  know  of  no 
mle  of  law  which  prohibits  a  convietl(m  upon 
the  testimony  of  the  prosecutrix  when  cor- 
roborated by  the  confessions  out  of  court  of 
the  accosed.  See  Hubbard  ▼.  State,'  supra, 
77  Arit.  126,  »yl.  2,  »1  S.  W.  11;  Harsbaw  v. 
State.  94  Ark.  343,  syl.  2, 127  S.  W.  745 ;  Mel- 
xenbelmer  r.  State,  73  Ark.  407,  84  S.  W.  494 ; 
McLemore  v.  State,  supra,.  The  court  did  not 
err  In  refusing  appellant's  prayers  Nos.  22 
and  22%  for  Instruction  to  the  contrary. 

3.  The  court '  instructed  the  Jury  in  con- 
formity with  the  law  a^  announced  In  many 
of  oar  previous  decisions,  In 'substance,  that. 
In  order  to  convict  the  defendant,  the  jury 
must  find  from  tbe  evidence  beyond  a  reason- 
able doubt  that  the  accused  obtained  carnal 
knowledge  of  the  prosecutrix  by  virtue  of  an 
''xpress  promise  of  marriage,  and  that  the 
testimony  of  the  prosecutrix  must  be  cor- 
roborated both  as  to  the  promise  of  marriage 
and  the  act  of  sexual  intercourse;  that  the 
previous  want  of  diastlty  was  matter  to  be 
set  up  In  defmise,  and  that  the  burden  was 
npon  the  defendant  to  prove  It  by  a  pre- 
ponderance of  the  evidence;  that  If  the  evi- 
dence on  that  IsBue,  in  connection  with  other 
(>Tldence,  raised  a  reasonable  doubt  in  the 
minds  oS.  th«,Jury.  A^.ts  th9  gail%  fit  tb«  ae- 


ctma,  that  he  was  entitled  to  tA  aiqaittal; 
that  the  bardea  rested  apcm  the  state  to 
piwe  the  guilt  of  the  accused  beyond  a  rea- 
sonable doubt  The  court  correctly  declared 
tiie  law  (m  reasonable  doubt,  credibility  of 
Kltnessea,  and  the  burden  of  proof.  Alst^ 
correctly  submitted  to  the  Jury  the  Issue  as 
to  whether  the  appellant  confessed  to  the 
crime  tAargeA,  and  as  to  whether  these  con- 
fessions were  freely  and  voluntarily  made, 
and  instmcted  them  that  unless  they  were  so 
made  the  Jury  could  not  consider  them. 

[7]  The  app^ant,  among  other  instruc- 
tions, prayed  the  court  to  instruct  the  Jury 
that  before  the  appellant  could  be  convicted 
they  must  find  that  he  obtained  carnal  knowl- 
edge of  the  prosecutrix  solely  and  alone  by' 
virtue  of  the  iiromise  of  marriage.  The  court 
struck  out  the  words  "solely"  and  "alone," 
but  instmcted  the  Jury,  as  before  stated,  that 
before  tlie  appellant  could  be  convicted  the 
testimony  must  show  that  he  had  sexual  In- 
tercourse with  the  prosecutrix  by  virtue  of 
a  iM'oniiae  of  marriage,  and  the  court  further 
Instmcted  the  Jury  at  the  request  of  the  ap- 
pellant tts  follows: 

'  "If  you  find  from  the  testimony  that  the  prose- 
cutrix yielded  her  virtue  to  the  defendant  be- 
cause of  any  other  reason  than  an  express  or 
feigned  promise  of  marriage  made  to  her  by  him, 
you  shoold  find  the  defendant  not  guilty." 

The  appellant  contends  that  because  there 
was  testimony  tending  to  ivove  that  the 
prosecutrix's  reputation  for  morality  was 
bad,  and,  because  she  testified  that  she  con- 
sented to  the  act  of  sexual  Intercourse  on  ac- 
count of  bis  promise  to  marry  her  and  her 
love  for  him,  that  the  court  erred  in  striking 
from  appellant's  prayer  the  words  "solely" 
and  "alone";  that  the  striking  of  these 
words  prevented  the  Jury  from  oonsidering 
whether  or  not  the  intercourse  on  the  part  of 
the  prosecutrix  was  prompted  by  her  lustful 
passion  rather  than  by  the  promise  of  mar- 
riage. In  Taylor  v.  State,  113  Ark.  525,  169 
S.  W.  343,  we  used  the  following  language 
concerning  our  seduction  statute: 

"But  this  statute  can  only  be  invoiced  by  the 
female  who  to  the  very  time  of  her  fall  had  held 
her  virtue,  so  to  speak,  as  'the  immediate  jewel 
of  her  soul,'  and  who  was  only  induced  to  sur- 
render it  througli  the  promise  of  the  man  whom 
she  trusted  to  marry  her,  and  solely  from  a  de- 
sire to  have  him  keep  that  promise.  The  woman 
who  yields  her  virtne  for  sexual  pleasure,  and 
oaeg  the  promise  of  marriage  only  as  a  cloak  or 
subterfuge  to  hide  her  disgrace,  is  not  within  the 
pale  of  the  protection  of  this  particular  statute." 

The  court  did  not  err  in  Ita  ruling.  The 
jury  were  expressly  told  that  If  the  prosecu- 
trix yielded  her  virtue  "because  of  any  other 
reason  than  an  express  or  feigned  promise  of 
marriage  made  to  her  by  him"  they  should 
acquit  the  defendant 

Hie  appellant  presented  30  prayers  for  In- 
struction^, and  It  would  unduly  prolong  this 
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opinion  to  aiscma  Ills  exceptions  to  tbe  nd- 
Ing  of  tbe  court  in  passing  upon  these  pray- 
ers. Some  were  given  as  asked,  others  yrvr« 
modliled  and  given,  and  others  were  refus- 
ed. The  charge  of  the  court,  taken  as  a 
whole,  was  exceptionally  free  from  error.  It 
covered  fully  every  phase  of  the  case  as  de- 
veloped by  the  testimony  adduced. 

[1-11]  4.  The  court  did  not  err  in  refusb^g 
a  new  trial  on  the  alleged  ground  of  newly 
discovered  evidence.  The  minutes  of  the  tes- 
timony berore  the  grand  Jury  could  not  b« 
used  as  orlg;inal  evidence.  These  minutes  are 
preserved  for  the  use  of  the  grand  jury  and 
the  prosecuting  attorney.  Section  2106,  2196, 
of  Klrby's  Digest  The  prosecutrix  might 
have  been  Impeached  by  showing  that  she 
made  statements  in  her  testimony  before  the 
grand  Jury  contradicting  those  she  made  on 
trial,  but  the  minutes  before  the  grand  Jury 
oDuld  not  be  used  for  suc^  purpose.  They 
could  only  be  used  to  refresh  the  memory 
of  members  of  the  grand  Jury  who  might  have 
been  called  as  witnesses  on  the  issue  as  to 
whether  she  had  made  contradictory  state- 
moits.  The  testimony  of  witness  Gean  would 
have  been  competent,  but  no  prdt>^  founda- 
tion was  laid  for  the  introduction  of  such 
testimony  by  asking  the  prosecutrix  whether 
shQ  had  made  the  alleged  statement  before 
the  grand  jury. 

[11]  The  cases  of  Bussey  v.  State,  60  Ark. 
645,  64  S.  W.  268,  and  Myers  v.  State,  111 
Ark.  890.  163  S.  W.  1177,  b.  R.  A.  1915C,  302, 
Ann.  Oas.  1916A,  933,  upon  which  learned 
counsel  for  appellant  rely,  are  not  applica- 
ble for  the  reason  that  in  those  cases  the 
prosecutrix,  having  testified  to  a  certain  state 
of  facts  at  the  trial,  afterwards  made  an  afiS- 
davit  to  the  effect  that  lier  testimony  given 
at  the  tiral  was  untrue.  Here  the  prosecu- 
trix has  made  no  such  affidavit  and  no  such 
issue  Is  raised.  Moreover,  the  appellant  does 
not  set  up  in  his  motion  for  a  new  trial,  on 
the  ground  of  newly  discovered  evidence, 
facts  showing  th.at  he  had  used  due  dili- 
gence. The  indictment  was  returned  in  Feb- 
ruary, and  the  trial  was  not  had  until  June 
thereafter.  The  appellant  does  not  set  up 
and  prove  that  he  could  not  have  discovered 
this  evidence  as  well  soon  after  the  indict- 
ment was  returned  against  hUn  as  during 
the  few  days  that  intervened  the  trial  and 
the  filing  of  the  motion.  The  memorandum 
was  on  file.  Hie  appellant  must  have  an^ 
tlclpated  that  the  prosecutrix  had  testified 
before  the  grand  Jury,  and  would  testify  on 
the  trial  to  facts  that  would  tend  to  support 
the  charge,  and  due  diligence  exacted  of  him 
that  he  should  make  reasonable  inquiry  to 
discover  any  facts  in  existence  that  would 
tend  to  break  down  her  testimony.  The  par- 
ty asking  for  a  new  trial  for  newly  discov- 
ered evidence  should  not  only  state  in  his  mo- 
tioD  that  be  did  not  know  of  the  existence  of 


the  testimony  in  time  to  ptodnoe  it  at  tite 
trial,  but  should  also  show  flacta  from  wlUdi 
it  will  appear  that  he  could  not  have  ascer^ 
talned  or  obtained  It  by  reasonatde  dillgenoe. 
McDonald  v.  Daniel,  103  Ark.  SSO,  148  S.  W. 
271 ;  Ary  v.  State,  104  Ark.  212,  148  S.  W. 
1082 ;  and  other  cases  collated  in  Crawford's 
Digest,  3817,  3818,  |  42. 

There  are  no  reversible  errors  la  the  rec- 
ord, and  the  Judgment  is  therefore  affirmed. 


ST.  rRANOIS  COUNTT  ROAD  IMPROVE- 

MBNT  DIST.  NO.  2  v.  SOUTHERN 

TRUST  CO.  (No.  2.) 

(Supreme  Court  of  Arkansas.    Nov.  25,  1018.) 

Highways  ^=>90  —  Action  foe  Breach  ot 
Salks  CoNTBAcrr— Bvidewcb— Appbovai,  of 
Bond  Issuk. 
In  a  luit  wherein  a  road  improvement  dis- 
trict claimed  damages  from  a  brokerage  firm  for 
breach  of  a  contract  fbr  the  pnrchase  of  road 
improvement  bonds,  evidence  held  to  show  that 
counsel  upon  whose  approval  of  the  bonds  de- 
fendants agreed  to  purchase  them  had  actually 
approved  such  bonds,  making  defendants  liable 
for  breadi  of  contract. 

Appeal  from  Pulaski  Chancery  Court; 
John  E.  Maitineau,  Chancellor. 

Interpleader  by  the  Southern  Trust  Com- 
pany against  the  St  Francis  County  Road 
Improvement  District  No.  2  and  Cravens  As 
Pierce  to  determine  the  proper  payee  of  a 
check  deposited  to  secure  a  contract,  with 
cross-complaint  by  deifendant  Improvement 
District  From  a  decree  dismissing  the 
cross-complaint,  and  directing  i>ayment  of 
the  amoimt  of  the  check  to  Cravens  &  Pierce, 
the  Improvement  District  appeals.  Reversed 
and  remanded,  with  directions. 

Rose,  Hemingway,  Cantrell  &  liOughbor- 
ough,  of  Little  Rock,  and  S.  S.  Hargraves, 
of  Forrest  City,  for  appellant. 

R.  M.  Mann  and  Carmlchael  &  Brooks,  all 
of  liittle  Rock,  for  appellee. 

McCULtiOCH,  0.  J.  Appellant  Is  a  road 
improvement  district  organized  under  the 
laws  of  the  state  with  authority  to  Issue 
bonds  for  the  purpose  of  raising  funds  to 
use  in  the  construction  of  the  Improvement, 
and  it  entered  into  a  written  contract  with 
Cravens  &  Pierce,  appellees,  dated  July  30, 
1917,  for  the  sale  of  the  said  bonds,  aggre- 
gating $155,250,  in  denominations  of  $1,000 
each.  Cravens  &  Pierce  were  brokers,  and 
contracted  for  the  purchase  of  the  boads 
for  resale.  The  stipulated  price  of  the  bonds 
was  on  a  basis  of  103V&  for  bonds  bearing 
6  per  cent,  interest  payable  semiannually, 
and  the  clause  in  the  contract  which  controls 
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tbe  rigbts  of  tke  parties  in  tbis  respect  reads 
as  follows: 

"It  la  farther  TmderatDod  and  agreed  hy  and 
between  the  partica  hereto  that  said  bonds  shall 
be  issued  as  either  6  per  oent.  or  B^  per  cent, 
bonds,  as  the  party  of  the  first  part  may  elect, 
and  be  paid  for  on  a  basis  of  108^  for  6  per 
cent,  bonds,  provided,  however,  that  if  issued  as 
either  5  per  cenL  or  5%  per  cent,  bonds,  the  ag- 
pegatc  amount  of  the  principal  and  interest 
shall  not  exceed  the  aggregate  amount  of  prin- 
cipal and  Interest  on  the  above-named  amount  ot 
6  per  cent,  bonds." 

The  contract  also  contains  the  following 
danse: 

"The  said  bond  issue  shall  be  examined  and 
approved  by  an  attorney  satisfactory  to  the  par- 
ty of  the  first  part,  who  shall  be  an  attorney  of 
recognised  ability  and  standing  in  passing  npon 
bond  issues,  and  the  party  of  the  second  part 
hereby  agreea  to  promptly  famish  such  attor- 
ney with  all  information  whidi  he  may  require 
in  order  to  enable  him  to  pass  npon  the  validity 
of  the  said  bond  issue." 

The  contract  then  concludes  with  a  clause 
with  reference  to  a  deposit  to  be  made  on  the 
price  of  the  bonds,  which  reads  as  follows: 

"He  party  of  the  first  part  agree*  to  deposit 
immediatdy  with  the  party  of  the  second  part  a 
certified  check  for  the  sum  of  fifteen  hundred 
($1,500.00}  dollars,  to  guarantee  the  good  faith  of 
the  party  of  the  first  part.  The  party  of  the  sec- 
ond part  shall  hold  said  check  until  the  accept- 
ance of  said  bonds  and  payment  therefor  by  tbe 
party  of  the  first  part,  when  said  cheek  shall  ei- 
ther be  tetnmed  to  the  party  of  the  first  part  or 
be  need  tm  a  part  ot  the  pnrchase  price  of  said 
bonds.  If  tke  party  of  the  first  part  sliall  fail  to 
accept  and  pay  for  said  bonds  in  accordance  with 
the  provisions  of  this  contract,  such  check  shall 
be  forfeited  to  the  party  of  the  second  part.  If 
for  any  reason  the  party  of  the  second  part  shall 
fail  to  deliver  said  bonds,  as  herein  agreed  upon, 
said  check  shall  immediately  be  returned  to  the 
party  of  the  first  part" 

CraTens  &  Pierce  deposited  with  appellant 
a  check  for  the  sum  of  $1,500  on  appellee 
Sontbem  Trust  Company,  a  banltlng  corpo- 
ration, and  the  check  was  duly  certified  by 
tbe  latter.  Cravens  ft  Pleroe  also  selected 
a  Arm  of  attorneys  in  the  dty  of  Little 
Bock  of  recognised  standing'and  ability,  and 
whose  opinion  Is  frequently  sought  by  bond 
bnyers  in  tbe  purchase  of  securities  of  tbis 
cliaracter.  Tbe  matter  was  submitted  to 
tbis  Urm  of  attorneys,  and  they  at  first  de- 
(dined  to  an>roTe  the  bonds  if  issued  to  bear 
3  per  cent,  or  S^  per  cent,  interest,  and  they 
communicated  their  views  to  the  parties  to 
the  contract.  This  was  either  in  Novem- 
ber or  December,  1917.  There  is  a  conflict 
in  tbe  testimony  as  to  whether  or  not  tbe 
expression  of  tbe  views  of  tbe  attorneys  in 
tbe  disapproval  of  the  bonds  was  unqualified 
and  final,  but  the  state  of  the  testimony  Is 
!!ncb  that  we  cannot  say  that  tbe  finding  in 
favor  of  appellee  on  that  Issue  is  against 


the  preponderance  of  the  testimony.  It  Is 
shown  by  the  testimony  beyond  dispute  that 
the  reason  for  tbe  disapproval  of  tlie  bonds 
was  that  one  of  the  members  of  the  firm  of 
attorneys  was  doubtful  In  his  opinion  wheth- 
er or  not  there  was  authority  for  converting 
tbe  bonds  from  6  per  oeot.  to  0  or  6V^  per 
cent,  interest,  the  other  members  of  the  firm 
maintaining  that  it  was  valid,  but  on  account 
of  an  o£Bce  rule  of  those  attorneys  they  de~ 
dined  to  approve  bonds  when  either  mem' 
ber  of  the  firm  expressed  a  doubt  as  tn  the 
validity.  At  any  rate,  it  is  shown  by  tbe 
evidence  that  on  December  19,  1917,  Cravens 
ft  Pierce  addressed  the  following  letter  to 
tbe  president  of  the  road  improvement  dis- 
trict and  tbe  attorney  for  tbe  district: 

"Dear  Sirs:  As  yon  know,  we  entered  into  a 
contract  to  purchase  the  bond  issue  of  St.  Fran- 
cis county  road  improvement  district  No.  2. 

"Tbis  contract  provides  that  these  bonds  would 
bear  interest  at  the  rate  of  6  per  cent,  or  5% 
per  cent,  as  we  might  elect,  and  be  paid  for  on 
the  basis  of  103%  for  6  per  cent  bonds. 

"Some  thirty  days  or  more  ago,  yonr  attorney, 
Mr.  S.  S.  Hargravps,  In  company  with  the  writ- 
er, callM  on  Mr.  George  B.  Rose,  of  the  firm  ot 
Rose,  Hemingway,  Chntrell,  Loughborough  ft 
Miles,  whom  we  had  selected  to  examine  and 
paas  upon  tills  bond  issue.  Mr.  Rose  told  us  at 
the  time  that  he  would  not  aM>rove  either  a  5  or 
5%  per  cent  bond  from  yonr  district. 

"Under  these  circumstances,  it  appears  that 
our  contract  cannot  be  carried  out  by  you. 
However,  if  you  care  to  have  6  per  cent,  bonds 
printed  and  executed  and  presented,  we  will  ac- 
cept and  pay  for  them  if  our  attorney  will  ap- 
prove them.  Since  be  has  already  intimated 
that  he  will  not  approve  them,  we  doubt  if  it 
would  be  advisable  for  you  to  have  them  printed. 
We  merely  give  you  this  information  for  your 
b«ieflt 

"Since  it  appears  that  yon  are  unable  to  carry 
out  your  contract  with  us,  because  the  attorney 
will  not  approve  either  a  5  or  5%  per  cent  bond, 
and  as  you  know  we  have  elected  under  our  con- 
tract to  take  a  5  per  cent,  bond,  we  sxiggest  that 
you  return  to  us  tbe  certified  check  which  haa 
been  put  up  with  you." 

Shortly  after  the  receipt  of  that  letter  tbe 
attorney  for  the  district  came  to  Little  Rock 
again  and  took  the  matter  up  with  the  at- 
torneys who  were  selected  to  approve  or  dis- 
approve tbe  bonds,  and  those  attorneys,  up- 
on reconsideration,  decided  to  approve  the 
bonds,  and  expressed  their  intention  to  do  so 
in  the  following  letter  addressed  to  the  at- 
torney of  tbe  district: 

"January  14th,  1918. 

"Mr.  S.  S.  Hargraves,  Forrest  City,  Ark.~ 
Dear  Sir:  St  EYancis  County.  Road  Improve- 
ment District  No.  2.  We  liave  concluded  to  ap- 
prove the  5  per  cent  and  5^  per  cent,  bonds  is- 
sued upon  the  contract  for  the  sale  of  the  6  per 
cent  bonds  at  par,  convertible  into  S's  and  5^'s. 
We  do  not  think  that  a  conversion  of  the  bonds 
would  require  a  revision  of  the  tax  levy. 

There  is  a  possibility  that  the  Supreme  Court 
might  hold  that  the  commisdoners  or  the  pur- 
chaser would  be  responsible  fw  a  discount  on 
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theS'percent.  or  {(^  per' ceift.  bonds';  bnttbat 
would  no4r  impair  tbe  validity  of  tta«  bonds,  and 
if  the  commissiMiers  and  purdiaser  are  willing 
to  take  the  risk,  which  does  not  appear  to  us  to 
be  a  great  one,  we  are  willing  to  give  the  bonds 
our  approval." 

Cravens  &  Pierce  were  notlfled  of  this,  bnt 
they  refused  to  accept  the  bonds,  and  several 
months  later,  after  readvertlsing  the  sale, 
the  iraprovement  district  sold  the  bonds  to 
other  parses  at  a  lower  price  than  that 
stipulated  In  the  contract  with  Cravens  & 
Pierce.  Appellant  threatened  suit,  and  the 
Southern  Trust  Company  filed  a  bill  of  inter- 
pleader in  the  Pulaski  chancery  court  against 
appellant  and  Cravrais  &  Pierce  offering  to 
deposit  in  court  the  amount  of  the  certified 
check  and  asking  the  court  to  determine  the 
proper  party  to  whom  it  should  be  paid, 
whether  to  appellant  or  to  Cravens  &  Fierce, 
Appellant  answered,  setting  forth  the  facts 
concerning  the  offer  of  the  selected  attor- 
neys to  finally  approve  the  bonds  and  the  re- 
fusal of  Cravens  4  Pierce  to  accept  the 
bonds,  and  prayed  for  a  decree  against  ap- 
pellee Southern  Trust  Company  for  the 
amount  of  the  certified  check. 

It  is  also  alleged  in  the  answer  that  ap- 
pellaiit  has  sustained  damage  In  the  sum  of 
$5,510  on  account  of  the  refusal  of  Cravens 
&  Pierce  to  accept  the  bonds.  The  answer 
was  made  a  cross-complaint  against  Cravens 
&  Pierce.  On  final  hearing  of  the  cause  the 
court  rendered  a  decree  dismissing  the  cross- 
complaint  for  want  of  equity  and  canceling 
the  certified  check  and  directing  the  pay- 
ment over  to  Cravens  &  Pierce  of  the  funds 
deposited  in  the  registry  of  the  court. 
'Cravens  &  Pierce  based  their  refusal  to 
accept  the  bonds  on  what  they  construed  to 
be  a  qualified  approval  of  the  bonds  by  the 
attorneys  selected  to  pass  on  that  question, 
but  the  proof  in  the  case  shows  th&p  the  let- 
ter was  not  the  final  approval  of  the  bonds, 
but  merely  Indicated  that  the  bonds  would 
be  approved  when  Issued.  The  proof  shows 
that  the  well-known  custom  of  the  attorneys 
was  to  indicate  to  a  client  what  the  views 
of  the  members  of  the  firm  were  concerning 
the  validity  or  Invalidity  of  the  bond  Issue, 
and  that  when  there  was  to  be  approval  the 
firm  nsed  a  certain  form  of  letter  to  accom- 
pany the  bond  Issue  unqualifiedly  approving 
the  same.  The  letter  copied  In  the  record 
shows  that,  while  the  members  of  the  firm 
entertained  a  slight  degree  of  doubt  as  to 
what  the  court  of  last  resort  of  the  state 
would  decide  as  to  the  liability  of  the  pur- 
chaser, they  ctearly  Indicated  in  the  letter 
an  Intention  to  approve  the  bonds  nnquali- 


ftedly.  It  was  not  improper  for'  the  attor- 
neys to  indicate  any  doubt  that  wiglit  ex- 
ist in  their  minds  on  any  point  inrolved  In 
the  inquiry,  and  they  did  this  very  candid- 
ly, but  the  letter  gives  expression  of  their 
opinion  as  to  the  validity  of  the-  bond  issue 
and  expresses  a  willingness  to  approve  the 
bonds.  The  law  is  not  such  an  exact  science 
aa  win  always  justify  a  lawyer  in  giving 
an  unqualified  opinion  either  one  way  or 
the  other,  and  careful  lawyers,  even  with 
some  doubt  In  their  minds  upon  a  question 
under  consideration,  may  reach  a  definite 
conclusion  and  are  wUliug  to  base  an  ex- 
pression of  opinion  on  it  to  a  client,  but  at 
the  same  time  may  feel  constrained  to  in- 
dicate the  possibility  of  a  doubt  on  the 
question.  Such  an  expression  manifests,  not 
necessarily  a  doubt  in  the  mind  .of  the  at- 
torney who  gives  the  oitolon,  but  merel>- 
that  there  is  some  room  for  doubt  In  the 
question,  and  a  careful  attorney  may  be  un- 
willing to  give  an  unqualified  opinion  with- 
out indicating  that  the  questions  involved 
are  not  entirely  free  from  doubt  We  think 
that  this  letter  indicates  that  state  of  mind 
of  the  attorneys  who  gave  the  opinion,  but, 
notwithstanding  there  was  room  for  slight 
doubt  on  a  minor  question  involved,  they 
were  of  the  opinion  the  bonds  issued  at  the 
lower  rate  of  interest  would  be  valid,  and 
that  a  purchaser  would  be  safe  in  accept- 
ing the  bonds. 

Conceding  that,  on  account  of  the  doubt 
in  the  mind  of  one  of  the  members  of  the 
firm,  the  attorneys  had  previously  declined 
to  approve  the  bonds,  that  was  not  treated 
as  final  by  the  parties  to  the  c(«tract,  as 
evidenced  by  the  letter  of  Cravens  &  Pierce 
dated  December  19,  1917,  in  which  they 
stated  to  appellant  that  they  were  willing 
to  accept  the  bonds  if  the  selected  attorneys 
would  approve  them.  On  the  faith  of  that 
letter,  the  matter  was  again  taken  up  with 
the  attorneys,  and,  as  before  stated,  they  , 
reconsidered  the  matter  and  decided  to  ap- 
prove the  bonds. 

We  are  of  the  opinion  that  Cravens   & 
Pierce  were  not  justified  in  refusing  to  per-       ' 
form  the  contract,  and  that  the  court  erred 
in  exonerating  them  from  liability.  , 

The  decree  is  "therefore  reversed,  and  the  i 
cause  remanded,  with  directions  to  render 
a  decree  in  favor  of  appellant  against  Crav- 
ens Sc  Pierce  for  the  amount  of  the  check, 
with  interest  from  the  commencement  of  this  i 
suit,  and  direct  the  payment  to  ai4;)ellant  of 
the  amonnt  of  $1,600  deposited  in  the  registry 
of  the  court  in  satisfaction  pro  tanto  of  the 
decree. 
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LOCECBTT  T.  STATES.     (No.  210^ 

<Sapreme  Court  of  AifcaiiBas.     N67.  4,  1918. 
On  RehearisK,  Dec  16,  1918.) 

1.  RaFB   «s»08(2)  —  AsaATHLT   WTTH    IinUNT— 
EVIDKROB'-BuniOIBNOT. 

EMdmce  keU  sufficient  to  iixMr  commto- 
aion  of  crime  of  assanlt  with  intent  to  rape. 

2.  Raps  «=»19  —  "Pbincipal  OmtHDKE," 
Who  18. 

Where  evidence  tended  to  show  that  de- 
fendant and  another  both  intended  to'liave  in- 
tCTCourse  with  prosecutrix  forelbly  and  against 
her  will,  defendant  was  pTiQ>erl7  indicted  and 
cooTicted  aa  a  "principal  offender,"  onder  Ear- 
b;-8  Die.  I  KS63. 

3.  R&FK  CaieCl),  10  —  AssArLtr  WITH  IN- 

TEWT. 

Defendant  woidd  be  guilty  of  assault  with 
intent  to  rape,  if  be  aesaulted  the  female  nanied 
with  intent  to  have  intercourse  with  her  forct- 
bl;  an4  against  her  will,  m*,  being  present,  be 
assisted  another  in  making  an  assault  with 
Each  intent. 

i.  CxaasAXi  Law  «=3li03S(l)  —  AUBi^nous 
I NSTBtrqnoN— Timely  Obj^ctiok. 
If  language  of  instruction  was  thought  to 
be  ambiguouSr  specifio  objection  ought  to  have 
been  made  at  the  time. 

5.  CaiHiiTAZ,  I1A.W  4s>779  —  MisiXASiNa  In- 
BTBuoxioH— Acn  or  Oodsfshdaktb. 

In  prosecntion  for  assault  with  intent  to 
rape,  instruction  that  defendant  would  not  be 
responsible  for  the  act  of  another,  unless  there 
was  some  agreement,  combinatiaD,.or  conspirar 
<7  between  him  and  such  other,  etc.,  was  mis- 
leading and  properly  refused. 

On  Rehearing. 

6.  CanairAi,  LAw   *b>11TO%(1)— AniCTriwo 

TESmCONT  CONSBABT  TO  STATDTB— RbVBBB- 
IBLE  KBBOB. 

In  prosecnticHi  for  assault  with  intiatt  to 
rape,  permitting  state  to  introduce  testimony 
tending  to  establish  prosecutrix's  general  repu- 
tation for  troth  and  morality,  contrary  to  Kir- 
by's  Dig.  §  8140,'  providing  that  bvldenc*  of 
good  cbaractar  is  inadmissible  until  general  rep- 
ntatioii  hma  been  iatpeached,  vu  reversible  er- 
ror. "* 

7.  CmmirAi,  Law   «s»415(fl^— Rapk  «=>44— 
Ihfbacrmknt  or  Pkobecutkex  —  Pabtiou- 

UB   tSBIASCES  OT  IHHOBAIJTT. 

In  prosecution  for  assault  with  intent  to 
nq>e,  admlaslon  at  prosecutrix  concerning  her 
immoral  ooii4M!t  on  the  oocaalon  of  the  alleged 
sssanlt,  and  also  teMinumy  of  other  witnesses 
concerning  that  miaccmduct,  waa  competent  to 
explain  the  relations  of  the  parties  at  tibe  time 
of  fhe  assault. 

8.  Wmncflas  «S3818,   844(2)— iHPBAOHKBire 

or  PBOffltOOTBIX  —  PjJtnOTII,AS  iNBTAKOXa 

or  ImiOBtTiirr. 

In  proMCtttioa  for  assanlt  with  intent  to 
rape,  it  was  not  competant  for  defendant  _  to 
iatrodooe  testimony  of  specific  instances  of  im- 


moral conduct  for  tte  purpase  <rf'  iaapeadring 

the  character  of  prosecutrix  or  her  general  rep- 
utation for  truth  and  morality,  and  such  tes- 
timony could  not  be  made  the  basis  for  the  in- 
troduction of  testimony  supporting  her  gener- 
al reputation,  in  view  of  Kirby's  Dig.  g  3140, 
making  evidence  of  a  witness*  good  character 
inadmisrible  until  his  general  r^utation  has 
been  impeached. 

9.  WrrnTESSEa  <8=>318,  344(2),  379(1)  —  Im- 

'     PBACHlfEKT     OF     PBOSKOtTTBlX— PABnCUULR 

Instances  or  Iicuobautt. 
While  credibility  of  a  witness  may  be  Ini- 
peached  by  proof  on  croea-ezamination  of  spe- 
cific instsaoes  of  imm<»ality,  or  by  proof  of 
OMitradictory  statenMnta,  snch  evidence  does 
not  justify  the  introduction  of  proof  of  good 
character  in  soppMt  of  the  witness,  in  view' 
of  Kirby's  Dig.  {  3140,  declaring  that  such 
proof  is  inadmissible  yntil  general  reputation 
has  been  impeached. 

Appeal  from  Circuit  Court,  Garland  Coun- 
ty; Scott  Wood,  Judge. 

MelriB  Loekett  and  uiother  were  jcristly 
Indicted  ftH*  assanlt  with  Intent  to  eommlt 
rape,  and,  on  tixOon  of  the  two  defendants 
to  sever,  IiOdcett  was  tried  separately  and 
convicted,  «uid  he  appeala .  Reversed  and  re- 
manded for  new  trial. 

A.  J.  Murphy,  of  Hot  Springs,  for  appellant 
Jno.  D.  Arbuckle,  Atty.  Gen.,  and  T.  W. 
Campbell,  Asst  Atty.  Gen.,  for  the  State. 

McCUIiliOCH,  a.  J.  An?eUant  and  one 
Wilson  were  Jointly  Indicted  by  the  grand 
jury  of  Garland  county  for  the  crime  of  as- 
sault with  intent  to  commit  rape  upon  the 
person  of  Chessle  L.  Veach,  and,  on  the 
election  of  the  two  defendants  to  sever,  ap- 
X>ellant  was  tried  separately  and  convicted. 

It  is  first  contended  that  the  earidence  dioes 
not  sustain  the  verdict,  and  the  case  of  An- 
derson V.  State,  77  Ark.  87,  90  S.  W.  846,  is 
relied  tm,  where  the  rule  In  such  a  case  was 
stated  to  be  that>—  1 

"l%eTe  must  be  In  every  assault  an  Intention 
to  injure,  coupled  with  an  act  which  must  be 
at  least  the  beginning  of  an  attempt  to  injure 
them,  and  not  an  act  of  preparation  for  some 
contemplated  injury  that  may  afterwards  be 
inflicted." 

That  rule  was  adhered  to  and  applied  In 
the  more  recent 'case  of  Douglass  v.  State, 
105  Ark.  218,  150  S.  W.  860,  42  L.  R.  A.  (N. 
S.)  524.  The  facts  of  the  present  case  do  not, 
however,  under  the  rule  announced,  fall  short 
of  being  sufficient  to  sustain  the  verdict. 

[1 , 2]  The  evidence  of  the  prosecuting  wit- 
ness, upon  which  the  verdict  of  the  Jury  was 
based,  established  the  tact  that  appellant 
and  the  other  person  named  In  the  indict- 
moit  made  an  assault  upon  her  with  Intent 
to  hare  sexual  intercourse  with  her,  forcibly 
and  against  her  will,  and  that  there  were 
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acts  commlttied  not  nerely  constltntliig  the 
preparation  for  an  attempt  to  injaie,  but 
actually  the  beginning  of  the  particular, In- 
Jury  Contemplated.  In  other  words,  the  tes- 
timony of  the  prosecuting  witness  shows  that 
the  two  accused  persons  seized  hold  of  her 
while  they  were  out  driving  together  in  an. 
automobile  and  dragged  her  from  the  front 
seat  of  the  automobile  to  the  back  seat  and 
pulled  Up  her  clothes,  tore  her  undergarment, 
thus  exposing  her  person,  while  one  of  them 
had  her  In  his  arms,  and  that  they  desisted 
because  she  fought  them  away  from  her. 
These  facts  when  establliAed,  were  sufficient 
to  constitute  the  crime  of  assault  with  intent 
to  commit  rape.  The  evidence  tends  to  show 
that  both  of  the  men  intended  to  have  sexual 
intercourse  with  the  female  named  in  the 
indictment  forcibly  and  against  her  will,  and 
that  both  of  them  had  hold  of  her  person, 
and  appellant  was  either  aiding  and  abetting 
Wilson  in  the  latter's  effort  to  hare  inter- 
course with  her,  or  was  preparing  to  have 
intercourse  with  her  himself,  and  In  ^ther 
event  he  was  properly  Indicted  and  convicted 
as  a  principal  offender.  Kirby's  Digest,  { 
1563;  Fleet  v.  State,  21  Ark.  219;  Smith  v. 
State;  37  Ark.  274;  Williams  v.  State;  41 
Ark.  176. 

It  is  next  contended  that  the  court  erred 
la  permitting  the  state  to  Introduce  rebuttal 
testimony  tending  to  establish  the  general 
reputation  of  the  prosecuting  witness  for 
truth  and  morality.  In  support  of  that  as- 
signment of  error,  counsel  invoke  the  statute 
(Kirby's  Digest,  |  3140)  which  reads  as  fol- 
lows: 

"Evidence  of  the  sood  character  of  a  wit- 
ness is  inadmissible  until  his  general  reputa- 
tion has  been  impeached." 

We  decided  in  the  recent  case  of  Patrick 
v.  State,  204  S.  W.  852,  that  the  lntroductl<m 
of  such  proof,  notwithstanding  its  conflict 
■with  the  terms  of  the  statute,  Is  not  preju- 
dicial for  the  reason  that  in  the  absence  of 
proof  there  la  a  presumption  of  law  that  the 
reputation  of  a  given  person  is  good,  and 
that  the  admission  of  evidence  "to  prove 
what  the  law  wonld  otherwise  presume  is 
harmless." 

Appellant  and  Wilson  each  testified  in  the 
case,  and  their  narrative  of  the  Incident  was 
that  they  took  Miss  Veach  riding  in  appel- 
lant's automobile,  and  that  while  out  on  the 
ride  they  drank  whisky  together,  and  that 
Miss  VeacA  was  intoxicated,  and  that  she 
and  Wilson  got  into  a  fight. 

[3, 4]  Objection  Is  made  to  the  first  instiuc- 
tion  given  by  the  court  on  the  ground  tliat 
It  is  open  to  the  construction  that  if  appel- 
lant was  present,  aiding  and  abetting  Wllscm 
in  the  commission  of  an  assault  upon  the 
person  of  the  prosecutrix,  he  would  be  guilty 
of  the  otTense  charged  in  the  indictment, 
even  though  the  assault  was  made  by  Wilson 
without  any  intention  of  having  sexual  inter- 1 


course  with  the  female.  We  do  not  think  the 
Instruction  is  fairly  open  to  that  Interpreta- 
tion. What  the  court  meant  to  tell  the  Jury 
was  that  appellant  would  be  guilty  if  he  as- 
saulted the  female  named  with  Intent  to  have 
intercourse  with  her  forcibly  ai^d  against  her 
will,  or  if,  being  present,  he  assisted  Wilson 
in  making  an  assault  with  such  an  Intent  If 
the  language  was  thought  to  be  ambiguous, 
spedflc  objection  ought  to  have  been  made  to 
it  at  the  time. 

[<]  Still  another  assignment  of  errgr  re- 
lates to  the  refusal  of  the  court  to  give 
an  instruction  requested  by  ai^>ellant  which 
told  the  Jury  that  appellant  wonld  not 
be  responsible  for  the  act  of  Wilson  unless 
the  Jury  believed  from  the  eivldence  "that 
there  was  some  agreement,  ooi^rination,  or 
conspiracy  between  the  defendant  and  the 
said  C.  O.  Wllstm  to  ravish  or  attempt  to 
ravish  said  prosecuting  witness,  said  Chesste 
L.  Veach." 

The  Jury  might  have  understood  from  that 
instruction,  if  it  had  been  given,  that,  in  or- 
der to  convict  appellant  for  aiding  and  abet- 
ting Wilson  in  the  commlsdon  of  the  offense, 
it  was  essential  that  there  should  have  been 
some  previous  "agreemmt,  combination,  or 
conspiracy"  between  the  two  men  to  commit 
the  offense.  Other  Instructions  given  by  the 
court  made  it  plain  to  the  Jury  that  in  order 
to  convict  appellant,  he  must,  either  have 
made  the  assault  himself  with  intent  to  have 
sexual  Intercourse  with  the  prosecuting  wit- 
ness, or  that  he  must  have  aided  and  abetted 
Wilson  in  making  the  assault. 

The  case  was  submitted  to  the  Jury  on  cor- 
rect instructions,  and,  while  there  was  a 
sharp  conflict  in  the  testimony  bearing  upon 
the  question  of  the  guilt  or  innocence  of  the 
two  accused  men,  the  evidence  was  8uffl<dent 
to  sustain  the  verdict. 

The  Judgment  is  therefore  affirmed. 

On  Rehearing. 

[I]  On  reconsideration  of  this  case,  we 
have  reached  the  conclusion  that  it  was 
wrong  to  hold^hat  no  prejudicial  error  was 
committed  In  permitting  the  state  to  intro- 
duce testlmcmy  tending  to  establish  the  gen- 
eral reputation  of  the  prosecuting  witness  for 
truth  and  morality.  If  it  was  error  to  ad- 
mit the  testimony,  it  ought  not  to  be  said 
that  such  error  is  not  prejudicial  and  does 
not  call  for  a  reversal  of  the  Judgment,  for 
that  would  be  to  disregard  the  statute  itself, 
which  Is  mandatory  in  its  terms. 

In  the  original  opinion  we  followed  the 
case  of  Patrick  t.  State,  but  that  case  was 
different,  in  tlmt  the  proof  introduced  was 
for  the  purpose  of  proving  the  diaatity  of  tbe 
prosecuting  witness,  and  wo  held  tliat  ther«} 
was  no  prejudice  because  undw  the  law 
chastity  would  be  presumed  in  the  absence 
of  proof  to  the  contrary.  There  is,  it  Is 
true,  a  presumption  of  good  character  on  tbe 
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part  of  a  witness  In  the  absence  of  proof  to 
the  contraiy;  bnt  tbe  dlffer^ioe  in  tbe  two 
cases  is  that  In  one  there  is  no  statute  declar- 
ing the  testimony  Inadmissible  and  in  the 
other  there  is  such  a  statute,  and  for  the 
conrt  to  disregard  it  by  holding  that,  not- 
withstanding  its  plain  violation,  no  effect 
will  be  given  it  because  it  was  nonprejudicial, 
would  be  to  nullify  the  statute. 

It  seems  to  us  now,  on  further,  refleotion, 
that  to  fortify  the  credibUlt^  of  a  witness  by 
proof  of  general  reputation,  where  no  attack 
has  been  made,  is  calculated  to  give  undue 
weight  to  it,  whidi  the  statute  itself  was  in- 
tended to  forbid.  State  v.  Owens,  109  Iowa, 
1.  79  N.  W.  462 ;  Shields  v.  Conway,  133  Ky. 
35,  117  S.  W.  84a 

The  case  of  Patrick  v.  State  was  decided 
correctly,  but  anytlilng  in  the  opinion  wliicfa 
might  appear  to  hold  that  tlie  same  rule 
would  be  applicable  to  a  case  of  proof  of  gen- 
eral reputation  is  now  disapproved,  and  we 
holi  that,  where  testimony  Is  admitted  con- 
rrary  to  the  terms  of  the  statute,  it  neces- 
sarily calls  for  a  reversal  of  the  judgment. 

The  Attorney  General  defends  the  ruling  of 
the  trial  court  in  admitting  the  state's  tes- 
timony In  support  of  the  good  character  of 
tlie  prosecuting  witness  for  truth  and  moral- 
ity on  the  ground  that  appellant  Impeached 
her  credibility  on  cross-examination  and  by 
the  Introduction  of  other  testimony.  Coun- 
sel for  appellant  asked  the  prosecuting  wit- 
ness If  she  had  not  visited  the  West  End 
Hotel,  a  {dace  where  was  shown  by  other 
tertlmony  to  be  a  house  of  ill  repute,  with  a 
man  named  Wflmot,  and  spent  the  night  with 
him.  The  witness  denied  that  she  had  done 
so,  but  admitted  that  she  went  to  the  West 
End  Hotel  on  another  occasion  with  a  party 
of  young  people  and  danced  for  a  short  while. 
She  explained  that  she  did  not  know  that  the 
place  had  a  bad  reputation.  Another  witness 
introduced  by  appellant  testified  that  the 
prosecuting  witness  admitted  that  she  took 
several  drinks  of  whisky  with  appellant  and 
Wilson  on  the  evening  the  assault  was  com- 
mitted and  wMle  taking  the  ride.  Appellant 
and  Wilson  ea<ih  testified  that  the  prosecut- 
ing wltnees  drank  whisky  with  them  while 
they  were  oat  on  -the  i4de  and  that  tAie  ad- 
mitted to  them  instances  of  immoral  con- 
duct on  her  part. 

[7]  Now,  it  was  competent,  of  course, 
to  Impeach  the  credibility  of  the  prosecuting 
witness  on  crosB-ttEaaitnattod  by  interrogat- 
ing her  concerning  parttcnlar  Instances  of 
InmioraUty  on  her  part;  but  appellant  was 
bonnd  by  her  answers  on  that  subject  and 
coold  not  Introduce  witnesses  to  contradict 
her.  McAllBter  v.  State,  99  Ark.  604,  199  S. 
W.  f584. 

[t]  The  testimony  as  to  0ie  adndsslons  of 


the  witness  concerning  her  Immoral  conduct  on 
the  occasion  of  ttie  alleged  assault,  and  aim 
the  testimony  of  other  witnesses  concerning 
that  mlscondoct,  was  competent  to  explain 
the  relations  of  the  parties  at  the  time  of 
the  assault;  but  it  was  not  competent  for 
appellant  to  introduce  testimony  of  spedflc 
instances  of  immoral  conduct  for  the  purpose 
of  impeaching  the  character  of  the  witness 
or  her  general  reputation  for  truth  and  mo- 
rality, and  such  testimony  could  not  be  made 
the  basis  for  the  introduction  of  testimony 
supporting  her  general  reputation. 

[t]  The  statute,  it  will  be  readily  seen,  ob- 
serves the  distinction  between  general  repu- 
tation and  credibility  of  a  witness,  and  under 
it  an  attack  by  proof  of  the  latter  Miiy  will 
form  the  basts  for  the  introduction  of  proof 
of  good  character.  The  (Crtedlbility  of  a 
witness  may  be  impeached  by  proof  on  cross- 
examination  of  spedflc  instances  of  immo- 
rality, or  by  proof  of  contradictory  state- 
ments; but  that  does  not  Justify  the  intro- 
duction of  proof  of  good  character  in  sapport 
of  the  witness,  for  the  statute  in  express 
terms  declares  that  such  proof  is  inadmissi- 
ble until  "general  reputation  hffs  been  im- 
peached." The  following  authorities  on  the 
subject  may  be  read  with  interest :  Jones  on 
Evidence,  i  865;  State  t.  Owens,  supra; 
Tedens  v.  Sdiumers,  112  Dl.  263;  Shields 
V.  Conway,  supra;  People  v.  Gay,  7  N.  Y. 
378 ;  Harrington  v.  Lincoln,  70  Mass.  (4  Gray) 
563,  64  Am.  Dec.  95;  Atwood  v.  Dearborn, 
83  Mass.  (1  Allen)  483,  T9Am.Dec.  755;  Gertz 
V.  FItchburg  RaUroad  Co.,  137  Mass.  77.  60 
Am.  Rep.  285. 

In  some  of  the  states  statutes  similar  to 
our  own  have  beea  enacted;  but  none  of  the 
states  where  the  above  cases  were  decided 
have  such  statutes,  as  far  as  we  can  ascer- 
tain, except  the  state  of  Kentndcy,  from 
whom  our  statute  was  borrowed  in  precise 
language.  But  all  of  the  authorities  are 
unanimous  in  holding  that  only  an  attadc 
on  the  credibility  of  a  witness  by  some  form 
of  proof  of  general  reputation  will  justify 
the  support  of  the  witness  by  proof  of  good 
character.  In  both  Kentu(^  and  Mamadm- 
setts  it  was  held  that  proof  of  convictioa  of 
a  witness  of  felony  justified  the  Introduction 
of  proof  of  good  character  in  support  of  the 
witness,  but  this  is  on  the  ground  that  the 
taint  of  the  conviction  tends  to  impeach  the 
general  reputation  of  the  witness  for  truth 
and  morality. 

Tlie  trial  court  erred'  in  admitting  the 
proof  of  good  diaracter  of  the  prosecuting 
witness,  and  that  error  was  prejudicial,  or 
may  have  been  so.  The  rehearing  Is  there- 
fore granted,  and,  for  the  error  Indicated,  the 
Judgment  is  reversed,  and  the  cause  remand- 
ed tor  a  new  triaL 
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HEINEMANN  T.  BARPIEL0.    (No.  IW.) 
(Sm)reme  Court  of  Arkansas.     Oct  28,  1918.) 

1.  Food  «3s»25— Salk  of  Poisoned  Floubt- 
Cause  of  Action  fob  Neoliqcnce. 

Where  a  provision  dealer  sold  plaintiffa 
husband  flour,  which,  in  the  exercise  of  rea- 
sonable care,  he  shouU  have  known  contained 
poison,  whereby  plaintiff  was  poisoned,  and  suf- 
fered physical  and  mental  pain,  plaintiff  had  a 
cause  of  action  against  the  dealer  for  negligence. 

2.  Pleading  i&=99— Conclusion  fbom  Facts 
Alleged— Neouoence. 

Where  a  complaint  alleges  facts  which,  if 
proTe<^  would  show  that  the  acts  complained  of 
were  negligent  or  wrongful,  it  is  unnecessary 
for  the  pleader  so  to  designate  them. 

3.  Plbadihg    «=»8(21>— Conclusion. 

In  suit  against  a  provision  dealer  for  negli- 
gently selling  poisoned  flour,  allegation  that 
he  sold  flour  which  he  knew,  or  should  have 
known,  contained  arsenic,  whicii  sale  resulted  in 
the  poisoning  of  plaintiff,  was  the  statement  of 
a  fact,  and  not  merely  a  legal  conclusion. 

4.  Tbial  €=334&(3)— Instbuctions  in  Fobu 
OF  Intebbooatobies. 

In  action  against  provision  dealer  for  negli- 
gence in  sale  of  poisoned  flour  to  plaintiff's  hus- 
band, whereby  plaintiff  was  poisoned.  Instruc- 
tions in  form  of  interrogatories,  though  peculiar 
and  unusual,  stating  law  correctly,  and  contain- 
ing no  reversible  error,  h€ld  proper. 

5.  Food  •=>25— Negligence  in  Sale— Lia- 
bility—"Actionable  Negligence." 

Dealers  furnishing  food  for  human  consump- 
tion are  bound  to  exercise  care  respecting  fitness 
of  articles,  and  are  liable  in  damages  If,  by  their 
negligence,  un^iriiolesomje  provisions  are  sold 
and  persons  made  ill  thereby,  actionable  negli- 
gence being  failure  to  exercise  care  of  man  of 
ordinary  prudence  to  prevent  damage  to  cus- 
tomers from  articles  bought  for  immediate  use. 
[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Actiona- 
ble Negligence.] 

6.  Food  4=s>26  —  Nbguoent  Sale  of  Un- 
WHOLESOVB  Food— EixraNBioN  of  Bight  of 
Action— "Negligence." 

Where  cause  of  action  against  provision 
dealer  is  predicated  not  npon  implied  warranty 
of  fitness  for  human  consumption,  but  npon  a 
negligent  sale  of  unwholesome  food  for  immedi- 
ate consumption,  right  of  action  for  damages 
is  not  confined  to  immediate  purdbaser,  but  ex- 
tends to  any  person  who  might  reasonably  be 
expected  to  suffer  irijjiry,  being  based  on  "negli- 
gence," failure  to  exercise  ordinary  care  to 
prevent  injury  reasonably  to  be  anticipated. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Negli- 
gence.] 

7.  Food  «=»25  —  Negliqbrcb  in  Sale  of 
Poisoned  Flour— Question  fob  Juey. 

Whether  arsenic  was  mingled  with  a  provi- 
sion dealer's  flour,  which  he  subsequently  sold, 
through   his   negligence   in    directing    that   rat 


person  contaliring  arsenic  be  placed  In  proximi- 
ty to  the  flour  bin,  htld  for  the  jury  In  action 
by  a  purchaser's  wife. 

8.  Bvidenxje  €=9553(4)  -^  Hypothetical 
Question. 
In  action  against  provision  dealer  by  cus- 
tomer's wife,  poisoned  by  arsenic  in  flour  pur- 
chased, hypothetical  que8ti<Hi  to  medical  wit- 
ness, embracing  all  undisputed  facts  e«sentia) 
to  issue,  as  to  ^riiether  injnries  were  produced 
by  arsenical  poison,  held  proper,  over  objection: 
there  was  no  testimony  tending  to  prove  plain- 
tiff, prior  to  injury,  was  healthy. 

Appeal  from  Circuit  Court,  Ja<^son  Coun- 
ty;' D.  H.  (Toleman,  Judge 

Action  by  Pattie  Barfleld  against  S.  Heine- 
maim.  From  judgment  iac  plaintiff,  defend- 
ant appeals.    Af&imed. 

See,  also,  207  S.  W.  62. 

The  appellee  brougjit  this  action  against  the 
appellant  She  alleged  that  appellant  wa» 
a  merchant  In  Newport  Ark.;  that  be  wa» 
a  dealer  In  flour  and  other  foodstuff^ ;  tbat 
on  or  aboat  December  11, 1910,  tbe  appellant 
sold  to  B.  H.  Barfleld,  tbe  husband  of  tlie 
appellee,  a  sack  of  flour  which  contained 
arsenic,  which  the  appellant  knew  was  to  be 
used  by  the  family  of  R.  H.  Barfleld,  of  whldi 
appellee  was  a  member;  that  the  appellant 
knew,  or  in  the  exercise  of  that  degree  ot 
care  required  of  him  should  have  known, 
that  the  flour  was  impure,  unwholesome,  and 
contained  arsenic;  that  on  the  12th  of  De- 
cember, 1916,  appellee  ate  some  of  the  flour 
which  had  been  prepared  and  cooked  for 
food,  and  because  of  the  poisonous  substance 
in  the  flour  she  was  caused  to  be  violently 
ill,  and  to  suffer  great  physical  and  mental 
pain  and  anguish,  and  that  she  contlnueB  to 
so  suffer;  that  her  illness,  pain,  and  suffer- 
ings were  caused  by  the  wrongful  act  of  the 
appellant  In  so  selling,  for  use  as  human 
food,  the  flour  whldi  contained  person  as  be- 
fore allied;  that,  by  reason  of  the  wrongful 
act  of  the  anteUant,  the  app^lee  was  forced' 
to  spend  money  for  medicine  and  medical  at- 
tention, and  will  be  compiled  in  the  future 
to  make  such  expoiditure;  that  iier  healtb 
had  been  permanently  Impaired  by  reason  of 
the  wrongful  act,  aU  to  her  damage  in  tba 
sum  of  $7,500,  for  whldi  she  prayed  Judg- 
ment 

'fhe  appellant  moved  to  require  the  a[4>el- 
lee  to  make  her  oomitolnt  more  definite  (1> 
by  "setting  out  what  degree  of  care  the  law 
teQUlres  of  one  who  deals  In  food  for  human 
consumption";  (2)  by  "setting  out  what 
wrongful  act  upon  the  part  of  the  defendant 
the  plaintiff  relies."  The  motion  to  make 
more  speclflc  was  overruled;,  whereupon  ap- 
pellant flled  a  general  demurrer,  wUdi  was 
also  overruled ;  and  the  appellant  answered, 
spedflcally  denying  the  allegations  of  the  com- 
plaint and  alleging  that,  if  the  plaintiff  was 
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injured  from  eatlQg  nawboleeome  tood.  it 
was  the  result  of  ber  owo  negUgeoce;  tltat 
R.  H.  Barfleld  bad  eaual  opportunity  -with 
the  ajv^ant  for  determining  wbetli«r  tlie 
dour  contained  i>oieonou8  n»tter  at'  tite  time 
of  tbe  pnrAase.  Appellant  further  alleged 
that  there  was  no  privity  of  contract  between 
the  appellee  and  the  appellant  In  tbe  pur- 
chase of  tbe  flour,  apd  that  the  appellee 
assumed  the 'risk  of  using  the  flour  if  the 
some  was  unwholesome  as- alleged. 

The  facts  are  substantially  as  follows:  R. 
H.  Barfltid  was  a  colored  man  tlTing  on 
appellant's  place  as  a  tenant.  Appellant  was 
a  merchant,  and  furnished  Barfield  bis  sup- 
plies. Appellee  was  tbe  wiffe  of  R.  H. '  Bar- 
field,  living  in  tbe  bouse  with  Barfield  and 
his  wife  were  Foreman  Adkisson  and  his 
wife  and  child,  Barfleld'a  father  and  bid 
wife,  and  B.  H.  Barfleld'g  two  children.  On 
the  morning  of  tbe  12tb  of  December,  1916, 
the  appellee  cooked  blsctilts  out  of  a  sack 
of  flour  that  had  been  iMirchaaed  from  tbe 
appellant  a  few  days  before.  Appellant  was 
a  retail  merchant,  and  bad  purchased  tbe 
floor  In  guestlon  from  tbe  Stevens  Grocer 
Company,  a  wholesale  grocery  firm  of  New- 
port, Ark.  Appellant  did  not  know  where 
the  floor  was  made.  The  flour  was  sold  to 
Barfleld  or  Foreman  Adkisson  by  one  of  the 
appellant's  clerks.  Appellant  knew  nothing 
of  tbe  sale  of  tbe  particular  sack  of  flour  at 
'the  time  It  was  sold.  Tbe  flour  was  one  of 
three  sacks  that  bad  been  kept  in  a  large 
Un  lined  wltb  tin.  It  had  a  front  door  which 
let  down  with  binges  and  a  sereoi  for  venti- 
lation. Tbe  flour  was  kept  in  sacka  There 
were  three  sacks  that  bad  been  torn,  and  tbe 
fionr  in  them  had  been  put  Into  ne(w  sac^a 
and  these  sadts  were  tied  with  a  string  like 
an  ordinary  bag.  The  flonr  In  question  was 
In  (me  of  the  sacks  that  had  been  so  refilled. 
There  was  some  loose  meal  and  Soar  in  the 
bin  tbe  day  that  tbe  sacks  were  reflUed,  which 
was  cleaned  out  and  thrown  into  tbe  refuse 
can  and  bun>ed  on  tbe  same  day  that  tbe 
flour  In  question  was  sold. 

Appellee  testified  that  tbe  sack  in  question 
from  wbicb  she  took  the  flour  was  not  a  fall 
rack,  and  appeared  to  have  been  opened  and 
tied  up.  There  was  a  small  bole  in  tbe 
side  of  tbe  sai^  She  took  the  flour  out  of 
the  top  of  tbe  sack  wltb  her  band,  rolled 
the  doogb  on  tbe  board  which  she  always 
used,  and  ased  the  same  pan  that  she  had 
I  been  ludng  before.  Appellee  and  her  hus- 
band, Foreman  Adkisson  and  his  wife,  and 
appellee's  father  were  all  that  were  at  tbe 
table.  Soon  after  eating  breakfast  they  all 
became  side  A  physician  was  sent  for,  and 
be  arrlred  about  9  o'clock.  He  found  R.  H. 
Barfield  on  tbe  floor  very  sick,  vomiting,  and 
his  bowels  moving  involuntarily.  Tbe  condl- 
ti<n  of  tbe  others  was  the  same,  but  not  so 
severe^  He  sent  for  three  other  physicians, 
lliey  diagnosed  tbe  symptoms  as  having  been 
caused  by  acute  arsooic  poisoning. 


A  portion,  of  tbe  flour  left  on  tbe  bread 
board  after  mixing  tbe  dougb  for  tbe  bis- 
cuits was  preserved  in  an  enveleiM,  and  de- 
livered to  a  chemist,  whose  analysis  shoved 
that  it  contained  363  per  cent  of  ars&ola 
Tbe  sadE  of  flour  from  wbifb  tbe  biscuits 
were  made  was  taken  by  one  of  tbe  doctors, 
who  found  a  large  quantity  of  arsenic  in  the 
sample  that  came  off  tbe  top  of  the  sack, 
but  found  none  in  that  which  came  out  of 
the  middle  or  tbe  bottom  of  the  sack.  Be- 
fore beginning  to  use  from  the  sadw  of  floor 
in  question,  appellee  had  set  the  same  un- 
emptled  in  her  flour  barr^  After  tbe  oc- 
currence tbe  flour  was  emptied  into  tbe  bar- 
rel, and  was  thereafter  taken  one  of  the  bar- 
rel by  Dr.  Stevens  and  put  in  a  sad^ 

It  was  shown  that  on  October  16, 1916t  cme 
of  tbe  emi^oyes  In  appellant's  store  boqght 
a  2  or  2M  ounce  package  of  Rongb-aa-Rats. 
The  druggist  who  made  the  sale  testified 
tliat  Rough-on-Rats  runs  all  tbe  way  from  16 
to  20  per  cent  arsenic.  Tbe  day  after  tbe 
occurrence  appellant  went  to  tbe  Barfleld 
home  in  company  with  tbe  sherUF  and  anoth- 
er, and  they  gave  wders  to  bum  the  barrel 
from  wbidi  the  flour  bad  been  taken.  A  cup 
of  tbe  flour  bad  been  taken  out  of  the  barrel 
to  be  saved  for  a  sample,  and  app^ant 
ordered  this  flour  thrown  in  and  burned  vrith 
tbe  barrel,  saying,  tbe  chances  were  that 
some  of  tbe  rest  of  them  out  tbere  might  get 
poisoned  out  of  that  flour. 

It  was  shown  that  Albert  Lichtlg,  an  «n- 
ployfi  of  the  aivellant  who  bad  cbarge  of 
the  grocery  department  pat  out  rat  poison 
all  around  tbe  flour  bin.  He  went  out  and 
bought  some  dieese  and  took  tbe  poison  and 
fixed  it  on  the  cheese.  The  witness  who  ob- 
served this  did  not  know  whether  be  put 
the  poison  in  a  bole  in  tbe  cheese  or  Just 
sprinkled  It  on.  Witness  was  not  Instructed 
to  take  up  tbe  poison  tbe  next  morning  after 
it  was  put  out  Appellant  bad  dogs  that 
were  in  the  store  very  often.  Something  like 
a  week  before  tbe  12tta  of  December,  1916, 
Lichtlg  cleaned  up  the  bin,  taking  the  flour 
from  tbe  floor  of  the  bin  and  patting  It  in 
one  of  tbe  sacks. 

There  was  testimony  on  behalf  of  tbe  ap- 
pellant tending  to  show  that  tbe  loose  flour 
that  was  In  the  bin  after  resacklng  was 
scraped  up  and  put  in  the  refuse  can  and 
burned;  that  one  of  these  sacks  of  flour  was 
sold  to  the  negro  porter,  (me  was  sold  and 
sent  to  a  family  living  on  a  boat,  and  the 
other  to  Adkisson  or  Barfleld ;  that  none  of 
the  porter's  family,  nor  the  family  on  tbe 
boat,  suffered  any  Injury  from  eating  tbe 
flour;  that  tbe  Rough-on-Rats  was  purchased 
by  appellant's  employ^  on  October  l&th,  and 
was  put  in  a  hole  made  in  cheese,  and  the 
(dieese  placed  on  cardboards  set  about  on 
the  floor  of  the  store  for  the  purpose  of  killing 
rats;  that  this  was  done  for  a  period  of  about 
14  nights  from  the  date  of  the  purchase  of 
the  rat  poison;    that  tbe  same  cheese  and 
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the  same  poison  was  used  eadi  night;  that 
appellant  personally  knenr  noOiing  of  tbe 
sale  of  tbe  llonr,  nor  of  any  poisonous  sub- 
stance In  the  floor,  if  there  was  any  at  the 
time  of  the  sale;  that  the  sack  was  tied 
mrlth  a  string;  that  pure  arsenic  was  found 
In  the  sample  of  flour  sent  to  tbe  chemist; 
that  it  was  arsenons  acid,  odorless  and  col- 
orless; that  Bougb-on-Rats  had  both  odor 
and  color;  that  the  flour  claimed  to  have 
been  purchased  by  Barfleld  was  taken  from 
the  store  to  his  house  on  the  9th  day  of  De- 
cember, and  set  in  his  klt<di«i  on  the  floor 
until  Tuesday,  when  the  contents  were  poured 
into  a  barrel  In  which  flour  was  kept;  that 
some  of  the  old  flour  was  still  in  the  barrel, 
and  tbat  no  meal  was  found  mlted  with  any 
of  the  flour  in  any  of  the  sacks. 

Appellant  himself  testified  as  follows :  The 
flour  was  kept  In  a  bin  underneath  the  gro- 
cery sh^.  Tbe  bin  was  lined  on  tbe  in- 
side with  tin.  with  a  small  trapdoor  over  the 
top,  12  or  14  indies  wide.  ISe  center  of  it 
was  screened  with  wire,  and  the  balance 
nailed  up  with  sslnc.  with  two  boards  in 
front  underneath  the  screen  door.  It  was 
built  nearly  two  years  ago.  The  back  of  the 
bin  was  made  of  ebiplap  with  alnc  covering; 
ba<&  of  the  shlplap  was  made  of  brick.  We 
kept  the  flour  sacked  up  in  the  bin.  About 
six  or  seven  weeks  before  the  pols(«lng  I 
sent  Alex  Franks  after  some  rat  poison,  and 
explained  to  Albert  how  to  mix  it  and  lay 
It  out.  I  Instructed  him  to  put  some  Rough- 
on-Bats  in  one  or  two  eggs  and  mix  It  up, 
and  put  It  on  top  of  the  cheese,  and  lay  it  on 
a  little  piece  of  pasteboard.  He  got  every- 
thing ready,  and  I  told  him  to  put  It  in  the 
drawer  of  the  desk  and  then  put  It  out  at 
night.  I  have  dogs  at  the  store,  and  when 
the  store  was  opened  I  Instructed  my  clerks 
to  pick  up  these  pieces  so  tbe  dogs  would 
not  get  hold  of  them.  a%ese  piece*  of  cheese 
were  put  on  the  hat  shelves  Just  west  of  the 
bin  towards  the  door;-  about  15  or  20  te&t 
from  the  bin  were  the  rat  boles. 

There  was  testimony  t«Mllng  to  prove  that 
Barfidd  himself  did  not  buy  any  flour  on 
the  9th  of  December.  There  was  also  tes- 
timony tending  to  show  that  dough  mixed  of 
flour,  lard,  salt,  and  soda,  with  22  per  cent 
of  Rough-on-Rats  in  It,  made  a  blue  dough. 
This  dough  was  exhibited  to  the  Jury. 

The  court,  over  the  objection  of  the  appel- 
lant, gave  to  tbe  Jury  Instructions  In  the 
form  of  interrogatories,  as  follows: 

"No.  1.  Do  you  find  by  a  preponderance  of 
the  evidence  that  R,  H.  Barfield,  and  not  Fore- 
roan  Adkisson,  bought  the  flour  at  Heinemann's 
store?    Your  answer  will  be  'Tes'  or  'No.* 

"No.  2.  Do  yon  find  by  a  preponderance  of  the 
evidence  that  arsenic  was  in  the  flour  at  tbe 
time  it  was  sold  at  Heinemann's  store?  Your 
answer  will  be  'Yes'  or  'No.' 

"No.  3.  If  you  answer  question  No.  2  'Yes,' 
do  you  find  by  a  preponderance  of  the  evidence 
that  Heinemann,  or  any  of  his  employes  at  the 
store,  were  gull^  of  negligence  in  allowing  ar- 


senie  to  get  in  the  flour,  or  were  guilty  of  neg- 
ligence in  knowing,  or  in  foiling  to  exercise  such 
care  that  an  ordinarily  prudent  person  should 
ezerdoe  to  know,  that  the  arsenic  was  in  the 
flour?     Your  answer  is  'Yea'  or  'No.' 

"No.  4.  Do  you  find  by  a  prefioBdesance  at  the 
evidenoe  that  the  plaintiff,  Pattie  Barfield,  ate 
bread  made  of  said  flour,  and  was  caused  there- 
by to  be  side,  violently  ill,  and  suffered  any  in- 
juries alleged  in  the  complaint?  Your  answer 
is  'Yes'  or  'Na' 

"No.  6.  It  your  answer  to  questioa  No.  1  is 
'No,'  your  verdict  should  be  for  the  defendant. 

"Nok  6.  If  your  answer  to  all  the  questions 
Noe.  1,  2,  3,  and  4  is  'Yea,'  your  verdict  should 
be  for  the  plaintiff. 

"Na  7.  If  yo\ir  answer  to  «ther  of  the  ques- 
tions Nos.  1,  2,  3,  or  4  is  'No,'  your  vertlict 
should  he  for  the  defendant." 

Instructions  Noa  8  and  9  told  the  Jury,  In 
efllect,  that  it  was  the  duty  of  a  dealer  In 
food  for  human  consumption  to  exercise  or- 
dinary care — that  is,  such  care  as  an  ordi- 
narily prudent  person  would  exercise  under 
like  conditions — ^to  know  that  the  food  sold 
by  him  was  wholesome  and  fit  for  consump- 
tion. Other  instructions  were  given  on  the 
credibility  of  witnesses,  the  measure  of  dam- 
ages, the  burden  of  proof,  and  as  to  the  form 
of  the  verdict 

The  appellant  prayed  the  court  to  In- 
struct the  Jury  to  return  a  verdict  in  his 
favor,  which  tbe  court  refused.  Tte  appel-; 
lant  presented  also  other  prayers  for  tnstruc- 
ticms,  which  the  court  refused.  Tbe  Jury  re- 
turned a  verdict  In  favor  of  the  appellee  la 
tbe  sum  of  $8,000.  mils  appeal  is  from  a 
Judgment  rendered  In  her  favor  fOr  such  som. 
Other  facts  are  stated  in  the  opinion. 

Jna  W.  Newman,  <a  Little  Bock,  and  S.  D. 
Campbell  and  Gustave  Jones,  both  of  New- 
port, for  appellant 

Ira  J.  Mack,  of  Newport,  for  aiipellee. 


WOOD,  J.  (after  stating  the  facts  as 
above).  [1, 2]  1.  The  complaint.  In  sub- 
stance, alleged  that  the  appellant  was  a  mer- 
chant dealing  In  flour  and  other  provisions; 
that  he  sold  to  the  husband  of  appellee  flour 
which  he  knew  at  the  time,  or  by  the  exercise 
of  that  degree  of  care  which  the  law  required 
of  him,  should  have  known  contained  arsenic, 
a  poisonous  substance;  that,  by  reason  of 
such  wrongful  act  on  the  imrt  of  the  appel- 
lant the  appellee  was  poisoned,  and  suffered 
great  physical  and  mental  pain,  resulting  in 
her  damage.  l%e  complaint  was  not  skill- 
fully drawn,  yet  when  taken  as  a  whole  It 
stated  facts  sufficient  to  constitute  a  cause  of 
action  against  appellant  for  the  negligent 
sale  of  flour  containing  poison,  which  result- 
ed in  Injury  to  the  appellee.  Where  a  com- 
plaint alleges  facts  which  If  proved  would 
show  that  tbe  acts  'complained  of  were  negli- 
gent or  wrongful.  It  is  unnecessary  for  the 
pleader  to  so  designate  them. 

[}]  Alleging  that  a  deala  Add  flour  whlcb 
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be  Intew  at  the  tlme^  or  should  iHuve  known, 
CMitained.  arseolc,  wbldi  -salo  resulted  in  tbe 
poisoning  of  another,  is  tbe  statement  of  a 
fact  and  not  merely  a  legal  ooDdnslon.  In 
Fordyce  v.  Nix,  98  Aifc.  198,  23  S.  W.  067, 
we  said : 

"Under  the  reformed  procedure  courts  regard 
the  substance  rather  than  the  form.  •  •  • 
The  character  of  the  action  must  be  determined 
hy  the  nature  of  the  grievances  rather  than  the 
form.' " 

See,  also,  Crowder  v.  Fordyce  Lumber  Co., 
93  Ark.  S93,  384,  125  a  W.  417;  C.  J.  voL  1, 
p.  lOlS. 

The  complaint  tendered  an  issue  wbicb,  be- 
ing denied  by  tbe  answer,  made  the  issue 
complete  and  called  for  tbe  proof.  Tbe  court 
did  not  err  in  overruling  tbe  demurrer  and 
the  motion  to  make  more  spedflc. 

[4]  2.  Lnder  the  instructions  of  the  court, 
tbe  only  issue  presented  to  the  Jury  was 
whether  or  not  the  appellant  was  guilty  of 
nesltgence  in  selling  flour  that  contained  ar- 
senic. WhUe  the  manner  of  presenting  this 
issue  under  instructions  in  the  form  of  in- 
terrogatories was  i)eculiar  and  unusual,  yet, 
after  carefully  considering  these  instructions, 
we  conclude  they  correctly  state  tbe  law  and 
contained  no  reversible  error.  The  inter- 
Tt^atories  were  clear  and  concise,  and  the 
lory  could  not  have  been  misled  into  giving 
an  erroneous  answer  or  one  that  they  did  not 
intend. 

[S]  T*e  duty  whl<A  a  retail  seller  of  food 
for  immediate  consumption  owes  to  his  cus- 
tomers Is  succinctly  and  correctly  stated  in 
Hnling  Case  Law  as  follows: 

"Persons  who  engage  in  the  business  of  far> 
inshing  food  for  consumption  by  man  are  bound 
to  exercise  care  and  prudence  respecting  the  flt- 
Bcas  of  tbe  artides  furnished,  and  they  may  be 
]ieU  liable  in  damages  if,  by  reason  of  any  neg- 
ligence <m  their  part,  corrupt  or  unwholesome 
provisitms  are  sold  and  persona  are  made  ill 
thereby."  U  B.  C.  L.  1118,  and  cases  cited  in 
note. 

Actionable  negligence  in  saCh  cases  is  the 
failure  to  ezerdae  such  care  as  a  man  of  or- 
dinary prudence  woald  exercise  under  the 
same  drcnmstances  to  prevent  injury  and 
damage  to  bis  customers  by  tbe  sale  of  ar- 
Udes  which  he  knows  are  bought  by  them 
for  immediate  use  as  food.  Pollock,  Torts 
(8th  Ed.)  28 :   1  Thompson  on  Negligence,  |  23. 

[•]  Wliere  the  cause  of  action  is  predicat- 
ed, not  upon  implied  warranty,  but  upon  the 
negligent  sale  by  a  retail  dealer  of  unwhole- 
some food  products  for  Immediate  consump- 
tion, liability  for  the  damages  resultant  from 
the  sale  of  Such  food  products  is  not.  confined 
alone  to  the  Immediate  purchaser  thereof. 
Tbe  liability  extends  to  any  persons  who 
might  reastmably  be  expected  to  suffer  in- 
jury therefrom.  Tbe  liability  in  such  cases 
does  not  grow  out  of  contract,  and  is  not  bas- 
ed upon  Inii^ed  warranty,  but  upon  negli- 


genee;  that  is,  a  failure  to  exetdae  ordinary 
care  to  prevent  Injury  to  those  who  tbe  seller 
of  the  unwholesome  artido  of  food  might  rea- 
sonably antidpate  would  be  injured.  Sara 
craft  T.  Parker,  Webb  &  Co..  96  Mich.  246, 
6S  N.  W.  812,  21  L.  R.  A.  139.  See,  also. 
Colyar  v.  Little  Rock  Bottling  Works,  114 
Ark.  140,  140,  168  S.  W,.  810.  Instructions 
No.  8  and  No.  9,  given  by  the  court,  correctly 
dedared  tho  law  in  conformity  with  the  rules 
atwve  announced. 

[7]  3.  Appellant  contends  that  the  evidence 
on  the  issue  of  negligence  is  not  snffldent  to 
sustain  the  verdict.  The  testimony  bearing 
on  this  issue  is  set  forth  in  tbe  statement, 
and  it  could  serve  no  useful  purpose  to  dis- 
cuss It  in  detail.  There  was  dedded  c(m- 
flict  in  tbe  evidence,  but  it  cannot  be  said  that 
the  testimony  of  the  witnesses  on  behalf  of 
the  appellee,  tending  to  show  negligence  on 
tbe  part  of  the  a]K>ellant,  was  contrary  to 
the  physical  facts.  The  jury  were  warrant- 
ed in  finding  from  this  testimony  that  the  ap- 
pellant caused  "Bough-on-Bats"  containing 
arsenic  in  such  prt^tortions  as  to  constitute 
a  deadly  poison  to  be  placed  around  and  in 
sndi  dose  proximity  to  the  flour  bin  that 
sndi  poison  was  carried  by  mice  or  rats  to 
tbe  flour  in  tbe  bin;  that  sudi  flour  was 
sold  to  appellee's  husband,  which  sale  caused 
the  injury  of  which  she  complained. 

The  undisputed  evidence  shows  that  the 
appellee  was  injured  by  arsenical  poison. 
There  was  testimony  tending  to  prove  that 
flcur  taken  from  tbe  same  sack  out  of  whldt 
the  flour  was  used  for  making  ttte-biseuits  of 
which  appellee  ate  c(mtained  arsenic  in  dead- 
ly quantities;  that  a  sample  of  the  flour  re- 
maining on  the  bread  board  after  appellee  had 
mixed  tbe  dough  for  the  biscuits  also  con- 
tained arsenic.  Under  the  testimony  adduc- 
ed, it  was  an  issue  for  the  Jury  to  determine 
whether  this  poison  was  oommunicated  to 
the  flour  through  the  negligence  of  tbe  appel- 
lant in  directing  tbe  rat  poison  to  be  idaced 
in  proximity  to  the  flour  bin,  as  shown  by 
the  testimony  of  the  witnesses  on  behalf  of 
the  api)ellee.  Without  pursuing  tbe  matter 
further,  it  suffices  to  say  that  the  issue  was 
for  the  Jury,  and  there  was  evidence  of  a 
substantial  character  to  sustain  the  verdict. 

[8]  4.  Appellant  duly  objected  and  except- 
ed to  the  ruling  of  tbe  trial  court  in  i>ermit- 
ting  appellee  to  propound  to  one  Dr.  Willis 
a  certain  hypothetical  Question,  and  in  per- 
mitting witness  to  answer  same.  The  ques- 
tion embraced  all  the  undisputed  facts  essen- 
tial to  the  Issue  as  to  whether  the  injuries 
of  whldi  appellee  complained  were  produced 
by  arsenical  jpoison.  The  spedflc  objection 
pointed  out  by  learned  counsel  for  appellant 
in  their  brief  is  that  there  was  no  testimony 
tending  to  prove  that  appellee,  prior  to  the 
date  of  ber  injury,  was  u  healthy  person. 
Appellee  was  asked :  What  was  the  condition 
of  your  health  prior  to  tbe  time  or  before 
the  time  you  got  polsooad?"     Ber  answer 
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was:  "Myihealth  was  always  good.  I  coald 
do  most  anything  ta  tbs  way  of  work."  Her 
answers  farther  show  that  she  did  both  farm 
and  house  work. 

Tlie  hypothetical  question  was  well  with- 
in the  rale  announced  In  Taylor  r.  McCUn- 
todc.  87  Ark.  243,  294,  112  S.  W.  408;  Ford 
y.  PoPd,  100  Ark.  618,  524,  140  S.  W.  998; 
■millams  V.  Fulkes,  103  Ark.  196,  146  S.  W. 
480;  Newport  Mfg.  Co.  T.  Alton,  130  Ark. 
542,  198  S.  W.  120. 

The  record  presents  no  reverslhle  errors, 
and  the  Judgment  Is  therefore  affirmed. 


HBINEMAJNN    t.    BABSIELD.     (No.    197.) 

(Supreme  Ckinrt  of  Arkansas.     Oct.  28,  1918.) 

SAtEs  «=>274  — Wabrantt  of  Fitkisb  of 
Food  fob  CJonsumption. 
Where  flour  was  sold  by  retail  dealer  to 
consumer  for  immediate  use,  there  was  implied 
warranty  flour  was  fit  for  food,  and,  where  it 
contained  arsenic,  which,  when  served  in  bread 
by  his  wife^  poisoned  the  pnrchaser,  die  dealer 
was  liable  to  his  estate  as  for  breach  of  war- 
ranty. 

Appeal  from  Circuit  Ckmrt,  Jackson  CV>an- 
ty;    D.  H.  (Toleman,  Judge. 

Suit  by  Pattte  Barfleld,  as  administratrix 
of  the  estate  of  B.  H.  Barfleld,  against  8. 
Heinemann.  From  judgment  for  plaintiff, 
defendant  appeals.   Affirmed. 

Jno.  Wl  Newman,  of  Little  Rock,  and  S.  D. 
Campbell  and  Gustavo  Jones,  both  of  New- 
port, for  appellant. 

Ira  J.  Mack,  of  Newport,  for  appellee. 

W(X)D,  J.  This  was  a  suit  by  PatUe  Bar- 
field,  as  administratrix  of  the  estate  of  R.  H. 
Barfleld,  deceased,  for  the  benefit  of  herself, 
as  widow,  and  Lusky  Barfleld,  the  next  of 
kin,  of  !R.  H.  Barfleld.  The  cwnplalnt  alleged 
that  she  had  been  duly  appointed  administra- 
trix of  the  estate  of  R.  H.  Barfleld;  that  she 
was  the  widow  of  R.  H.  Barfield,  and  that 
Lusky  Barfleld  was  their  minor  child;  that 
R.  H.  Barfleld,  her  husband,  was  made  sick 
and  afterwards  died  from  the  effects  of  pol- 
soa  caused  by  eating  bread  made  from  the 
floor  whidi  was  sold  to  him  by  the  appel- 
lant.   The  complaint  alleged: 

That  the  suCering  and  death  of  R.  H.  Bar- 
field  "was  caused  by  said  wrongful  act  of  the 
defendant  in  selling  for  use  as  human  food 
said  flour,  which  was  impure  and  unwholesome 
and  contained  poison  as  hereinbefore  set  out, 
and  of  the  presence  of  which  poisoa  the  defend- 
ant knew,  or,  should  have  known  in  the  exercise 
of  tliat  care  required  of  him  t>y  law." 

The  complaint  as  to  the  charge  of  negli- 
gence was  the  same  as  that  in  the  case  of  S. 


Hdnamwnit  t.  Pa:ttle.Bufleld,'207  S.  W.  68. 
Other  allegations  were  as  to  &.  H.  Barfl^Ul's 
sickness,  suffering,  and  death,  nieire  was  an 
allegation  that  title  deceased  contributed  to 
the  support  of  said  widow  and  child,  and  by 
his  death  they  have  been  derived  of  his 
companionship  and  care  and  of  his  support. 
There  was  a  prayer  for  damages  for  the  ben- 
efit of  the  estate  In  the  sum  of  (10,000,  and 
also  for  the  benefit  of  the  widow  and  child 
in  the  sum  of  (10,000. 

There  was  a  motion  to  make  the  complaint 
inorie  apeclflc  and  a  ■  demurrer  to  the  com- 
plaint, both  of  which  were  overruled.  The 
answer  denied  the  material  allegations  of  tiie 
complaint  except  as  to  the  representative 
capadty  of  the  plaintiff.  The  facts  on  the 
Issue  of  negligence  are  the  same  as  those 
developed  by  the  evidence  In  the  case  of  S. 
Hdnemanil  v.  Pattle  Barfleld,  and  the  In- 
structions are  the  same,  except  that  In  the 
Instant  case  the  court  authorized  the  Jury, 
in  case  they  found  for  the  plaintiff,  to  re- 
turn a  verdict  In  separate  amounts  for  tlie 
benefit  of  the  estate  of  the  deceased,  R.  H. 
Barfleld,  and  also  for  the  benefit  of  his 
widow  and  next  of  kin.  The  Jury  returned 
a  verdict  for  the  beneflt  of  the  estate  In  the 
'sum  of  $2,000  and  for  the  beneflt  of  the 
w^dow  and  next  of  kin  in  the  sum  of  $3,000. 
and  from  a  Judgment  rendered  according  to 
the  verdict  is  this  appeal. 

The  ruling  of  the  court  was  correct  In 
overruling  the  motion  to  make  the  complaint 
more  spedflc  and  the  demurrer  to  the  com- 
plaint. The  complaint  states  a  cause  of  ac- 
tion, as  was  held  in  the  case  of  S.  Helnemann 
V.  Pattle  Barfleld.  The  facts  on  the  issue  of 
negligence  and  the  instructions  to  the  Jury 
on  that  issue  were  the  same  as  those  In  the 
case  of  Helnemann  v.  Pattle  Barfleld,  and 
this  case  Is  ruled  by  that  <m  the  issue  of 
negligence. 

The  Judgment  in  favor  of  the  appdlee  for 
the  benefit  of  the  estate  of  K.  H.  Barfleld 
is  right,  and  should  be  affirmed,  for  the  fur- 
ther reason  that  there  was  testimony  from 
which  the  Jury  might  have  found  that  the 
sale  was  made  to  R.  H.  Barfield,  and.  such 
being  the  case,  his  representative  for  the 
beneflt  of  the  estate  would  be  entitled  under 
tlie  pleadings  and  proof  to  a  Judgment  based 
upon  the  doctrine  of  implied  warranty. 

In  Wledeman  v.  KeU«-,  171  111.  93,  49  N. 
E.  210,  it  is  said: 

"In  an  ordinary  sale  of  goods  the  rule  of 
caveat  emptor  applies,  unless  the  purchaser  ex- 
acts of  the  vendor  a  warranty.  Where,  how- 
ever, articles  of  food  are  purchased  from  a  re- 
tail'dealer  for  immediate  consumption,  the  con- 
sequences resulting  from  the  pnrdiaBe  of  an  un- 
sound article  may  be  so  serious  and  may  prove 
so  disastrous  to  the  health  and  life  of  the 
consumer  that  public  safety  demands  that  there 
should  be  an  implied  warranty  on  the  part  of 
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At  Tcndor  tiwt  tte  artide  hM  is  Mimd  and 
fit  for  tlia  use  for  whidi  it  was  puidkased." 

This  doctrine  waa  approved  in  Nelson  y. 
Aimonr  Packing  Ga,  7&  Ark.  362,  36o,  90  S. 
W.  288,  280  (6  Ann.  Oaa.  287),  wbere  Judge 
Battle,  speaking  for  the  court,  said: 

"In  the  sale  of  provisions  by  one  dealer  to 
another  in  the  course  of  general  commercial 
transactions  the  maxim  caveat  emptor  applies, 
and  there  is  no  implied  warranty  or  representa- 
ticHi  of  quality  or  fitness;  but,  when  articles 
of  hamui  food  are  sold  to  the  consumer  for  im- 
mediate use,  there  is  an  implied  warranty  or 
represeDtatioii  that  they  are  sound  and  fit  for 
toed." 

See,  also.  National  Cotton  Oil  Co.  t.  Xoung, 
74  Ark.  144,  85  S.  W.  92,  100  Am.  St  Bepw 
71,  4  Ann.  Ca&  1123;  Doyle  v.  Fuerst  & 
Kraemer,  129  La.  838,  S6  Sonth.  006,  40  L.  B. 
A  (N.  S.)  480,  Ann.  Cas.  1013B,  1110;  ElUott 
on  Contracts,  |  120 ;  15  Am.  de  £!ng.  Ency.  of 
Uw  (2d  Bd.)  1238 ;  11  R.  0.  U 1119;  Mecbem 
on  Sales,  1 1856;  S5Cyc.40T;  Gatanl  ▼.  Swift 
4  Co,  251  Pa.  52,  06  Atl.  931,  I*  R.  A.  1917B, 
1272;  Cmft  v.  Parker,  06  Mich.  245,  55  N.  W. 
tJl2,  21  Lw  B.  A.  130.  See,  also,  note  to  Mc- 
Qoaid  T.  Boss,  22  U  R.  A.  187-195,  and  cases 
in  note  to  Fanell  r.  Manhattan  Maricet  Oow, 
15  Ll  B.  A.  (N.  B.)  884. 

niere  Is  no  reversible  error  In  tbe  record, 
and  tbe  judgment  is  therefore  affirmed. 


ADKISSON  T.  HEINBMANN.    (No.  196.) 

(Sopreme.  Court  of  Arkansas.    Oct  28,  1918.) 

Appeal  from  C^cnit  Oourt.  Jadcsm  County; 
D.  H.  Coleman,  Jnd^. 

Suit  by  MaiT  AdkiBB<Mi  against  S.  Heuustaon. 
From  judgnaoit  of  dismissal,  plaintiff  appeals. 
Reversed,  and  cause  remanded,  with  directions. 

Ira  3.  Made,  of  Newport  for  appellant 

WOOI>,  J.  Mary  AdUsson,  appellant  instl- 
tQted  this  suit  agabist  appellee,  S.  Heinemann, 


-.^;^. 


for  damages  for  personal  injuries  alleged  to  hay* 
bean  cansed  by  th«  negligent  sale  of  flour  con- 
taining poison.  The  complaint  omitting  formal 
parts,  and  except  as  to  the  names  of  the  plain- 
tiff, .is  the  same  as  that  in  the  case  of  S.  Heine- 
mann y.  PattieBarfleld,  207  S.  W.  68.  The 
court  sustained  a  demurrer  to  the  complaint 
and  entered  a  Judgment  dismissing  the  same. 
In  S.  Heineman  y.  Pattle  Barfield,  supra,  ve 
held  that  the  complaint  was  sufficient  to  state 
a  canse  of  action.  That  case  rules  this.  !%» 
court  erred  in  sustaining  the  demurrer,  and  for 
such  error  the  judgment  is  reversed,  and  tbe 
cause  is  remanded,  with  directions  to  overrule 
the  demurrer. 


BARFIELD  y.  HEINEMANN.    (No.  106.) 

(Supreme  Court  <rf  Arkansas.     Oct  28^  1018.) 

Appeal  from  Circuit  Court  Jackson  Cotinty ; 
D.  H.  Coleman,  Judge. 

Suit  by  Creedy  Barfield  against  S.  Heine- 
mann. From  judgment '  of  dismissal,  plaintiff 
appeals.  Reversed,  and  cause  remanded,  with 
directions. 

Ira  J.  Mack,  of  Newport  for  appellant 

WOOD,  J.  This  suit  was  instituted  by  Gree- 
dy Barfield  against  the  appellee  for  damages  for 
personal  injuries.  The  complaint,  omitting  for- 
mal parta,  and  except  as  to  the  name  of  plain- 
tiff and  as  to  the  amount  of  damages  prayed, 
is  precisely  the  same  as  that  in  the  case  of  6. 
If  eineinann  y.  Pattie  Barfield,  207  S.  W.  68. 

The  complaint  alleged  that  C(^y  Barfield 
was  the  father  of  R.  H.  Barfield  and  a  member 
of  his  family.  The  allegations  of  the  complaint 
show  that  appdlant^s  tojuries  were  caused  by 
the  same  act  of  alleged  nei^gence  as  that  set 
forth  in  the  complaint  of  Pattie  Barfield. 

The  court  sustained  a  demurrer. ;bo  the  com- 
plaint in  this  case,  and  tl^  appeal  is  prosecut- 
ed from  a  judgment  dismissing  the  ^cra^lBklnt. 
In  Heinemann  y.  Pattie  Barfield  we  fidd  that^ 
the  complaint  was  sufficient  to  state  a  cana^^ 
of  action.  That  case  rules  this,  and  the  oonrt 
erred  in  smstaining  tb^d«nurrer.  »^ 

The  judgment  is  therefore-.reversed,  and  tbo 
cause  remanded,  with  flirecdoOl^' to  sverri^  the 
demurrer  to  ftfe  cottplalK.     «v,''    "^r^ 
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STAXB  ex  reL  BYBBB  t.  HAOKMAKN, 
State  Auditor.    (No.  21288.) 

(Supreme  Oourt  of  Misaonri.    Bb  Banc. 
Dee.  12,  19ia) 

1.  STATB3  4=9l87— State  Furds— AuraoBiTr 
TO  iLKSX  Pathents. 

No  state  offidal  can  pay  oat  the  money  of 
the  state,  except  pursuant  to  statutory  author- 
ity authorizing  and  warranting  such  payment. 

2.  OFFICEB8    «=»103— POWEBS    AHD     DUTMS— 
lUPUED    AUTHOBITT. 

Whenerer  a  duty  or  power  is  conferred  by 
statute  upon  a  public  officer,  all  necessary  au- 
thority to  make  such  powers  fully  efficacious,  or 
to  render  the  performance  of  such  duties  ef- 
fectual, is  conferred  by  implication. 

8.  Taxation    «=»450(1)  —  Statx    Board    of 

£X]yAIJZATION— STElMOOBAPHKB'a  FEES. 
Under  Rev.  St.  1909,  i  11410,  empowering 
the  state  board  of  eaualization  to  take  all  evi- 
dence it  may  deem  necessary  to  ascertain  the 
true  value  of  property,  the  beard  may  employ 
a  stenographer  to  take  such  evidence. 

Orl^al  proceeding  by  mandamnB  by  the 
Srtate,  on  the  relation  of  John  Q.  Bybee, 
against  George  E).  Rackmann,  State  Auditor, 
to  compel  the  audit  of  a  stenographer's  ac- 
count.   Alternatiye  writ  made  peremptory. 

A.  T.  Dumm,  of  JeBferson  City,  for  relator. 
Edward  W.  Poristel,  of  St  Louis,  for  re- 
spondent. 

FARIS,  J.  This  Is  an  original  proceeding 
by  mandamus  to  compel  respondent,  aa  state 
anditor,  to  audit  for  payment  an  acoonnt  of 
the  relator  for  services  rendered  by  him  as 
a  stenographer  In  taking  down  In  shorthand 
and  transcribing  the  evidence  heard  by  the 
state  board  of  equalization.  The  petition 
filed  herein  upon  application  for  our  altei- 
native  Ivrit  makes  dear  the  grounds  upon 
which  the  relief  prayed  for  Is  bottomed. 
Pertinent  parts  of  that  petition  read  thus: 

"Your  petitioner  says  that  pursuant  to  said 
constitutional  and  statutory  provisions,  above 
cited  and  quoted,  the  said  state  board  of  equali- 
zation, acting  by  and  through  its  duly  and  le- 
gally constituted  agent,  the  secretary  of  said 
board  of  equalization,  on  the  2d  day  of  July, 
1918,  employed  your  t>etitioner  as  an  expert 
shorthand  reporter  or  stenographer  to  take  sten- 
ographic notes  of  the  evidebce  taken  before  said 
board-  and  to  transcribe  the  same,  and  that  on 
the  9th  day  of  July,  1918,  the  said  state  board 
of  equalization,  by  order  duly  entered  on  the 
records  of  said  'board,  duly  approved  the  ap- 
pointment and  employment  of  your  petitioner 
for  the  purposes  aforesaid. 

"Your  petitioner  alleges  that,  pursuant  to 
said  appointment  and  employment  as  aforesaid, 
he  entered  upon  the  duties  of  said  employment 
on  the  8th  day  of  July,  1918,  and  continued  to 
take  the  evidence  at  hearings  before  said  board 
for  17  days  thereafter,  which,  at  $10  per  day, 
amounts  to  the  sum  of  $170;   that  your  peti- 


tiwer  was  wdcMd  by  said  board  to  ttaaacribe 
the  evidence  taken  by  him  at  the  hearings  be> 
fore  said  board,  and  to  deliver  to  said  board, 
for  the  use  of  the  members  thereof,  one  orig-  ■ 
inal  copy  and  five  carbon  copies  of  said  evi^ 
dence  so  transcribed ;  and  that  your  petitioner, 
in  obedience  to  said  order  of  sai^  board,  did 
furnish  to > said  board  one  original  copy  and 
five  carbon  copies  of  said  evidence  so  taken 
and  transcribed  by  him  as  aforesaid,  charging 
therefor  15  cents  per  folio,  at  45  cents  per  page, 
for  said  original  copy,  and  5  cents  per  folio,  or 
15  cents  per  page,  for  each  of  said  five  carbon 
copies ;  that  there  were  330  pages  of  said  evi- 
dence, 80  taken  and  transcribed  by  him  as  afore- 
said, which,  at  45  cents  per  page  for  said  orig- 
inal copy,  amounts  to  |!i4&.50;  and  that  the 
five  carbon  copies,  furnished  for  him  as  afore- 
said at  15  cents  per  page  for  each  copy,  amount 
to  $247.50;  and  that  the  items  of  said  ac- 
count of  your  petitioner  for  his  services  afore- 
said more  fully  and  particnlarly  appear  from 
an  itemized  statement  hereto  attached  and  made 
a  part  of.  this  petition  and  marked  'Bxjiibit  A.' 

"Your  petitioner  says  that  the  total  of  all 
the  items  of  said  account,  for  the  services  ren- 
dered by  him  as  aforesaid,  is  $566;  and  your 
petitioner  says  that  be  presented  said  account 
to  said  state  board  of  equalization  for  its  aiH 
proval,  and  that  on  the  24th  day  of  September, 
1918,  said  board  duly  approved  your  petitioner's 
account  in  said  sum  of  $566 ;  and  your  petition- 
er says  that  said  charges;  so  made  by  ^im  as 
aforesaid,  were  and  are  the  legal  and  reasonable 
charges  for  such  services. 

"Your  petitioner  says  that,  on  the  27th  day 
of  September,  1918,  he  duly  presented  to  and 
filed  with  the  said  George  ^  Hackmann,  state 
auditor  as  aforesaid,  said  itemized  statement  and 
account  (so  approved  by  said  state  board  of 
equaliaation,  as  aforesaid)  in  said  aam  of  $566, 
for  audit,  allowance,  and  payment  aa  a  claim 
against  the  state  of  Missouri,  and  to  be  paid 
out  of  the  moneys  appropriated  for  the  cost 
of  assessing  and  collecting  the  revenue  for  the 
years  1917  and  1918,  including  the  contingent 
expenses  of  the  state  board  of  equxOisatlon,  said 
moneys  being  appropriated  by  act  appro>ved 
April  9,  1917,  entitled  'An  act  to  appropriate 
money  for  the  «ost  of  aaseasing  and  collecting 
the  revenue  for  the  years  1917  and  1918,  in- 
cluding the  contingent  expenses  of  the  atate 
board  of  equalization,  with  an  emergency  dauae,' 
and  being  section  1,  page  46  of  the  Laws  of 
Missouri  1917 ;  that  at  the  time  your  petitioner 
presented  and  filed  said  account  with  the  said 
George  E.  Hackmann,  state  auditor  as  afore- 
said, for  audit,  allowance,  and  payment^  there 
was  and  is  now  in  the  state  treasury,  to  the 
credit  of  the  appropriation  for  the  cost  of  as- 
sessing and  collecting  the  revenue  for  the  years 
1917  and  1018,  including  the  contingent  ex- 
penses of  the  state  board  of  equalization,  more 
than  sufficient  money  to  pay  said  account  for 
said  sum  of  $566,  and  that  it  then  and  there- 
upon became  the  duty  of  the  said  George  E. 
Hackmann,  state  auditor  as  aforesaid,  to  nndit 
and  allow  said  account  in  said  sum  of  $5G6, 
and  to  draw  his  warrant  upon  the  state  treas- 
ury hi  favor  of  your  petitioner  for  the  payment 
of  the  same;  but  your  petitioner  says  that  the 
said  George  B.  Hackmann,  state  auditor  as 
aforesaid,  wrongfully  failed  and  refused,  and 
does  still  wrongfully  fail  and  refuse,  to  audit 
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snd  allow  said  aeconnt,  aad  to  draw  his  war< 
rant  apon  the  state  treaaary  in  favor  of  your 
petitioner  for  the  iwyinent  of  the  aame^  in  said 
sum  of  $506k  or  in  any  otiier  aam." 

The  return  to  our  writ  is  signed  »ad  was 
Sled  herein  by  private  ooniiuel,  and  not  by 
the  cbief  law  officer  of  ttie  statei  However, 
abs»it  any  objection,  wa  assume,  of  eonrae, 
ample  authority  In  private  counsel  to  ap- 
pear here  and  represent  respondent,  even 
though  the  statutes  in  spch  cases  made  and 
provided  might  lead  us  to  expect  to  see  the 
state  auditor  represented  by  the  Attorney 
General  in  a  case  like  this.  Be  all  this  as 
may  be,  tlds  return  serves  to  make  clear  the 
issues,  and  the  whole  of  tbem,  involved  In 
this  oontrpversy.  So  much  of  this  return  as 
seems  meet  to  this  end  reads  thus: 

"Now  comes  George-  B.  Hadunann,  state 
aaditoT,  respondent  herein,  and  for  his  return 
to  the  writ  of  mandamus  heretofore  issued  says 
that  relator  oaght  not  to  have  this  writ  of 
peremptory  mandamus,  and  for  reason  thereof 
states  that  the  employment  of  relator  by  the 
state  board  of  equalisation  was  not  pursuant 
to  or  authorized  by  any  statutory  or  constitu- 
tional provision  of  the  state  of  Missomri,  and 
was  not  authorised  by  law. 

"Respondent  states  that  the  charge  made  by 
relator  for  the  services  rendered,  to  wit,  the 
som  of  five  hundred  and  sixty-six  dollars  (fS66.- 
00),  is  not  a  legal  charge  against  the  state  of 
Missouri,  and  no  portion  of  said  charge  is  legal 
or  authorized  by  law,  but  respondent  admits 
that  the  said  sum  of  five  hundred  and  sixty-six 
dollars  ($566.00)  is  the  reasonable  value  for  the 
wrvices  performed. 

"Reqwndent  denies  that  it  at  any  time  be- 
came the  duty  of  respondent  to  audit  and  allow 
said  account  in  the  sum  of  five  hundred  and 
sixty-six  dollars  (^66.00),  or  any  other  sum, 
or  to  draw  his  warrant  upon  the  state  treas- 
ary  for  the  payment  of  same. 

"Bespondent  admits  that  he  refused,  and  still 
refuses,  to  audit  and  aUow  said  account,  and 
to  draw  his  warrant  upon  the  state  treasury 
for  the  payment  of  same ;  but  respondent  states 
that  his  said  refusal  is  not  wrongful,  but  that 
be  refused  to  audit  and  allow  said  account,  and 
to  draw  bis  warrant  upon  the  state  treasury 
hi  faTor  of  relator,  for  the  reason  that  the 
said  claim  of  rdator  ia  not  a  proper  and  legal 
daim  against  tlie  State,  tbat  the  «npk>yment  of 
relator  by  the  state  board  of  equalisation  was 
without  authority  or  warrant  of  law,  and  that 
respondent  had  no  legal  right  or  authority  to 
audit  said  account  or  to  draw  a  warrant  upon 
the  state  treasury  for  same." 

Upon  fbe  coming  in  of  this  return  relator, 
averring  its  Insufficiency  as  a  matter  of  law, 
moved  for  Judgment  upon  the  pleadings. 
Therefore,  since  the  return  expressly  admits 
tliat  tbe  sum  demanded  Is  a  reasonable 
charge  tar  the  services  rendered,  the  case 
is  at  lasne  npon  a  aingie  dear-cut  question 
of  law. 

[1,2]  That  qnestfon'  simply  suted  Is  this: 
Has  ttw  state  board  of  eouallaatlon  author- 
ity under  the  law  to  employ  a  stenographer 
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at  the  expense  of  tbe  state?  If -«»A  board 
of  eaualiaation  (hereinafter,  for  brevity,  call- 
ed simply  tbe  board)  has  any  each  authorliy, 
this  authorl^  must  be  bottomed  on  some 
statute.  For  It  ia  fundamental  that  uo  offi- 
cer in  this  state  can  pay  out  tbe  monay  of 
the  state,  ezce{>t  poraoant  to  statutory  au- 
thority authorizing  and  warranting  such  pay- 
ment. Lamar  Tp.  v.  Lamar,  261  lio.  171, 
168  S.  W.  12,  Ann.  Gas.  lOlSD.  740.  But  it 
is  also  well-settled,  if  not  fundamental,  law 
that,  whenever  «  duty  or  power  ia  conferred 
by  statute,  upon  a  public  officer,  all  aeceaaary 
authority  to  make  audi  powers  fuUy  efficaci- 
ous, or  to  reader  the  performance  of  sa«b 
duties,  effectual  is  conferred  by  implication. 
Hannibal,  etc.,  Bailroad,  v.  County  Court,  36 
Mo.  303;  Walker  v.  Llun  Co.,  72  Mo.  6S0; 
Sheidley  v.  Lynch,  95  Moi  487,  8  S.  W.  434. 

[3]  So  much  being  true,  it  la  urged  that* 
since  the  statute  which  defines  the  duties  of 
the  board  provides  that  it  may  "take  all  ovIt 
deuce  It  may  deem  necessary,"  It  follows  by 
necessary  implication  that  a  stenographer 
may  be  employed  to  take  and  transcribe  tbe 
evidence  which  the  board  deems  necessary  to 
be  taken.  We  think  this  contention  must  be 
sustained,  for  this  statute  reads  thus: 

"The  state  board  of  equalizatioa  shall  have 
power  to  send  for  persons,  and  pspers,.  to  ad- 
minister oaths  through  its  officers  or  agents, 
and  to  take  all  evidence  it  may  deem  necessary 
to  ascertain  the  value  of  the  property  in  the 
different  conaties  in  the  state."  Section  11410, 
Rev.  St.  1909. 

It  will  be  observed  that  the  above  statnte 
does  not  say  that  the  board  shall  hear  evi- 
dence, but  take  evidence,  and  this,  duty  of 
taking  evidence  is  left  to  tbe  diacrotion  of 
the  board;  for  by  this  section  the  broad 
"power"  is  conferred  upon  the  board  "to 
take  all  evidence  it  may  deem  necessary"  in 
the  performance  of  its  duty  "to  ascertain  the 
value  of  the  property  in  the  different  coun- 
ties in  tlte  State."  While,  of  course,' the  word 
"take,"  as  here  used,  does  not  unequivocally 
mean  to  take  down,  or  to  write  down  (37 
Cyc.  666),  it  is  yet  toward  tills  view  a  much 
stronger  word  tlian  "hear"  would  have  been, 
had  It  been  employed.  Construing  the  above 
section,  in  order  to  get  at  Its  meaning  In 
pari  materia  with  other  provisions  of  the 
article,  which  prescribes  in  detaU  the  duties 
of  tbe  board,  we  see  that  by  the  require- 
ments of  section  11412,  Rev.  St.  1909,  tbe 
evidence  wblcb  (if  the  board  deem  necessary) 
it  may  take  will  Inevitably  consist  largtiy  In 
figures  representing  taxable  values  and 
might  well  consist  in  figures  representing  the 
values  of  practically  the  whole  of  the  farms 
and  the  acreage  of  each  of  tbe  114  countleo 
in  Missouri,  as  well  as  of  the  divers  classes 
of  personal  property  therein  and  In  the  city 
of  St  Louis.  It  is  too  plain  for  argumott 
that  no  memory  Is  equal  to  the  task  of  re- 
taining the  figures  so  representing  such  val- 
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ties,  and  of  <!omi>arlBg  them  with  other  val- 
Tiea  of  like  taxable  property  or  commodities 
in  other,  or  In  all,  of  the  counties  of  this 
Btate.  If  the  work  of  taking  evidence  which 
is  clearly  permissible'  tmder  this  statute  is 
to  be  of  any  use  In  th^  duty  of  comparing 
and  equalizing  taxable  values,  such  evidence 
must  of  necessity  be  pnt  In  some  such  perma- 
nent form'  as  to  permit  of  careful  examina- 
tion and  study  thereof.  No  method  is  knowa 
by  which  this  may  be  done  except  by  having 
it  taken  down  in  writing,  and  certainly  no 
method  of  taking  evidence  down  In  writing 
.  is  more  exi)editlous,  or  as  economical  in  time 
and  expense,  as  that  of  taking  It  down  in 
shorthand  and  afterwards  transcribing  It. 

Attending  to  another  phase  of  conserving 
time,  the  question  in  the  last  analysis  might 
wdl  resolve  itself  into  the  seemingly  simple 
problem,  whether  the  board  should  employ 
a  stenographer  at  $10  a  day  to  write  down 
evidence  in  shorthand,  or  whether  the  board. 
Delecting  to  this  extent  other  manifold 
oflScial  duties  of  its  component  members, 
should  stay  in  session  at  $25  a  day  while 
its  secretary  is  taking  down  the  necessary 
evidence  in  longhand.  Viewed  from  any 
angle,  the  refusal  to  audit  this  account  can- 
not be  upheld,  in  the  face  of  the  statute  we 
quote  and  of  the  light  shed  thereon  by  the 
nature  of  the  duties  incumbent  by  law  upon 
this  board. 

Without  more,  we  are  of  the  .opinion  that 
the  alternative  writ  heretofore  issued  by  us 
should  be  made  peremptory.  Let  this  be 
done,  and  let  our  peremptory  writ  issue. 

BOND,  0.  J.,  and  WALKER,  WOODSON, 
and  WILLIAMS,  JJ.,  concurred. 


CITY  OF  KlRKSVIIiLE  v.  WARDEN. 
(No.  19397.) 

(Supreme  Court  of  Missouri,  in  Banc.    Nov.  27, 
1918.) 

1.  Ck>iaasBCB  ^=>14  — Poweb  of  States  — 
Webb-Kenton  Act — Effect. 

Effect  of  decision  of  United  States  Supreme 
Court  validating  the  Webb-Kenyon  Act  (U.  S. 
Comp.  St  1916,  i  8739)  is  to  leave  interstate 
shipments  of  intoxicating  liquors  subject  to  reg- 
ulation of  the  respective  states  as  provided  by 
the  terms  of  such  act. 

2.  Intoxicating  Liquobs  ®=»236(1)— Deliv- 
EBT  IN  Local  Option  Tebbitobt  —  Evi- 
dence. 

In  prosecution  for  violation  of  ordinance 
framed  in  language  of  Rev.  St.  $i  7227-7229, 
evidence  held  to  show  delivery  of  intoxicants  by 
defendant  to  another  in  local  option  territory 
within  tbe  terms  of  section  7227. 


8.  INTOXICATINO  liQUOM   «3»i38— Demveei 
IN  Local  Option  Tebbitobt— Rights  or 
Oabbieb^ 
Since   the   adoption    of   the    Webb-Kenyos 
Act  (U.  S.  Comp.  St.  1916,  |  8739)  and  the  sus- 
tention of  its  constltation'ality  by  tbe  Supreme 
Court  of  United  States,  carriers  have  no  right 
to   transport   and    deliver   intoxicants   into  a 
state  in  contravention  of  its  local  laws. 

Paris,  J.,  dissenting. 

Appeal  from  (Mrcolt  Court,  Adair  County; 
Charles  D.  Stewart,  Judge. 

M.  T.  Warden  was  convicted  of  delivering 
intoxicating  liquors  in  local  optl<»i  territory, 
and  appeals.    Affirmed. 

J.  L.  Minnls,  of  St  Louis,  and>Higfoee  & 
Mills,  of  Lancaster,  toe  appellant 

Weatherby  &  Frank,  of  Elrksville,  for  re- 
spondent 

BOND,  (X  J.  I.  This  la  a  prosecutita  for 
the  violation  of  an  ordinance  of  the  city  of 
KirksviUe,  which  is  framed  in  the  language 
of  sections  7227,  7228,  and  7229  ct  the  Revis- 
ed Statutes  of  1900. 

The  complaint  on  behalf  of  the  city,  filed 
by  its  prosecuting  attorney  before  one  of  the 
police  Judges  of  the  dty,  charged  that  de- 
fendant, on  December  4,  1914,  "did  then  and 
there  willfully  and  unlawfully  ke^,  store 
for,  and  deliver  to  another  person  than  him, 
the  said  M.  T.  Warden,  to  wit  for  and  to  the 
said  Wabash  ^armacy,  certain  infoxleating 
liquors,  to  wit  10  barrels  of  whisky,  1  keg  of 
alcohol,  one  keg  of  gin,  and  one  keg  of  wine," 
etc. 

After  the  conviction  of  defendant  in  the  po- 
lice court  and  appeal  therefrom,  the  cause 
was  tried  in  the  circuit  court  of  Adair  county 
upon  certain  agreements  and  oral  testimoQ} 
showing  the  due  adoption  of  the  ordinance  iu 
question  by  the  city  of  Kirksvllle,  and  that 
the  local  option  law  was  in  force  in  said  dty 
from  and  after  December  23,  1907 ;  that  one 
Noah  Eltel,  desiring  to  open  and  conduct  a 
drug  store  in  said  dty  under  tbe  name  and 
style  of  the  Wabash  Pbarmacy,  for  the  pur- 
pose of  purchasing  suitable  stock  in  trade, 
about  the  1st  of  December,  1014,  made  a  trip 
to  Quinc>%  111.,  where  he  purchased,  in  addi- 
tion to  store  fixtures  10  barrels  of  whisky,  2 
barrels  of  gin  in  Jars,  1  keg  of  wine  and 
1,500  pounds  of  glass  flasks  and  1,000  pounds 
of  drugs  and  sundries;  that  he  caused  the 
waybill  for  one  barrel  of  whisky  to  desig- 
nate Kiiksville  as  the  point  of  delivery,  and 
another  waybill  for  9  barrels  of  whisky  to 
designate  the  point  of  delivery  as  Greentop, 
a  few  miles  north  of  Kirksvllle;  that  all  of 
the  whisky  spedfied  in  both  waybills  readied 
Kirksvllle  about  December  4,  1914,  whereup-i 
on  the  consignee,  Noah  Eitel,  under  his  trade- 
name of  Wabash  Phannacy,  turned  over  Qxtf 
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waybill  dealgnatliig  tbat  destloatioa  to  a 
drajman,  Vrbo  proceeded  to  tbe  statloa  where 
the  car  stood  oa  a  side  track,  asd  took  out  8 
barrria  of  the  wblslgr.  Tberenpoa  the  de- 
fendant appeared  and  directed  htm  to  return 
2  of  the  barrels  to  the  car,  as  they  had  been 
waybllled  to  Qreentop,  and  only  1  band  had 
been  receipted  for  by  Noah  Eitel  in  the  name 
of  the  Wabash  Pharmacy  at  KirlisTlll«.  The 
drayman  then  ddlyered  the  1  barrel  billed  to 
KtrksrUle  to  the  Wabash  Pharmacy,  and  on 
the  next  day  the  9  other  barrels  were  brought 
back  from  Qreentop  and  also  delivered  to 
the  Wabash  Pharmacy. 

Tlie  trial  resulted  In  a  oonvlctlon  of  ttie  de- 
fendant and  a  fine  of  $300,  from  wliich  an  ap- 
peal was  duly  taken  to  this  court 

II.  nie  first  point  in  the  brief  of  counsel 
ft>r  appellant  is  to  the  effect  that  this  was  an 
interstate  shipment  and  there  was  no  evi- 
dence of  delivery  at  Kirksvllle;  wherefore 
lnstructl<xi  Ko.  2,  submitting  the  issue  of  the 
delivery  by  defendant  of  one  barrel  of  intoxi- 
cating liquor  in  the  city  of  KirksriUe,  on  De- 
cember 4tfa,  should  not  have  been  given. 

[1]  As  far  as  tbe  question  of  Interstate 
shipment  is  concerned,  it  is  enough  to  say 
that  the  protection  of  intoxicating  liquors  by 
the  commerce  clause  of  the  Constitution  has 
been  withdrawn  since  the  adoption  of  tlie 
Webb-Kenyon  Act,  whldk  was  considered  by 
the  Supreme  Court  of  the  United  States  In  a 
recent  case  and  held  to  be  tl  legitimate  exer- 
dse  of  the  power  of  Congress  to  regulate 
cDDuneroe.  Hie  ^Eect  of  that  decision,  vali- 
dating tbe  Webb-KenyoD  Act  (Act  Mardi  1, 
1913,  a  90,  37  Stat  680  (U.  S.  Oomp.  St  1916, 
{  8739]),  is  to  leave  Interstate  shipments  of 
bitoxicatlDg  liquors  subject  to  regulation  of 
the  respective  states  as  provided  by  the  terms 
of  that  act  CSarke  Dist  Ga  t.  West  Md. 
By.  Co.,  242  U.  S.  311,  37  Sup.  Gt  180,  61  L. 
Ed.  326,  I*  B.  A  1917B,  1218,  Ann.  Gas. 
1917B.  845. 

[2]  N^iber  are  we  able  to  assent  to  the 
view  tbat  tliete  was  no  erldenee  of  a  delivery 
by  tlie  defendant  of  one  barrel  of  wliisky 
and  other  Intoxicating  liquors  on  December 
4tli.  A  careful  examlnatloo  of  the  abstract, 
partlcolariy  of  the  additional  abstract  and 
tbe  original  transcript  <»  file  in  this  court, 
disdoees  that  defendant  Inquired,  prior  to 
tbe  porchase  of  the  stock  In  trade  for  the 
pn^osed  Wabefib  Pbarmaoy,  whether  he 
could  deliver  whisky  whlA  might  be  por- 
diased  for  the  beneflt  of  that  store,  and  was 
told  l>7   tlie  piosecntlng  attorney  that  he 


could  not;  that  the  defendant  was  actually 
presrait  when  one  ttarrel  of  whisky  was  de- 
livered to  the  drayman  for  the  Wabash 
Pharmacy  on  December  4th  and  made  no 
other  objection  to  such  delivery  than  that  it 
shoula  not  Include  other  whisky  which  had 
been  billed  to  Greentc^,  and  that  he  not  only 
witnessed  the  delivery  of  that  barrel  which 
had  been  shipped  to  KirksvUle,  but  took  a 
receipt  for  such  delivery^  from  the  Wabash 
Pharmacy  signed  by  Noah*  Sitel. 

[3]  III.  It  is  insisted  by  the  learned  coun- 
sel for  api)ellant  that  the  court  ferred  in  re- 
fusing other  iastructlouB  on  behalf  of  de- 
fendant. An  examination  of  the  instructions 
referred  to  in' this  assignment  does  not  dis- 
close any  error  in  their  refusal,  since  the 
adoption  of  the  Webl>-Kenyon  Act  and  the 
sustention  of  its  constitutionality  by  ttie  Su- 
preme Court  of  the  United  States.  Under 
tliat  act,  common  carriers  have  no  right  to 
transport  and  deliver  intoxicating  liquors  in- 
to any  state  In  omtraventloa  of  its  local 
laws. 

IV.  The  offense  in  this  case  fell  strictly 
within  the  terms  of  section  7227  of  the  Revi- 
sion of  1909,  which  it  has  been  iwinted  out  by. 
this  court  It  was  the  duty  of  the  prosecuting 
attorneys  of  the  various  counties  to  enforce 
whenever  applicable  by  proceedings  like  the 
present.  State  ex  rd.  r.  Woolfolk,  269  Mo. 
loc.  clt  397, 190  S.  W.  877. 

The  penalty  Imposed  was  the  minimum 
provided  by  section  7229  (K.  S.  1909).  Prose- 
cutions in  cases  like  the  present,  falling  with- 
in the  purview  of  sections  7227,  7228,  and 
7229  (R.  Bw  1900),  have  been  repeatedly  sus- 
tained by  this  and  the  Courts  of  AppealB. 
State  V.  Bums,  237  Mo.  217,  140  S.  W.  871; 
State  V.  BawUngs,  232  Moi  544,  134  B.  W. 
630;  State  v.  Lane  (App.)  193  S.  W.  948; 
Gum  T.  Frisco  Ry.  Co.  (App.)  198  S.  W.  494, 
496,  par.  2,  and  cases  cited. 

Finding  no  reversible  error  In  this  case, 
the  Jodgment  is  affirmed.    It  is  so  ordered. 

PER  CURIAM.  The  foregoing  opinion  of 
BOND,  G.  J.,  in  division  No.  1,  Is  adopted  as 
the  opinion  of  the  court  In  Banc. 

WALKER,  WOODSON,  and  WILLIAMS, 
JJ.,  concur. 

FARIS,  J.,  dissents  and  thinks  case  should 
be  transferred  to  the  proper  Ooatt  of  Ap- 
peals. 
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HARDING  T.   ST.  LOUIS  UNION,  TRUST 
00.     (No8.  19367,  19868.) 

(Supreme  Court  of  Missouri,  in  Banc.    Dec  14, 
1918.)  « 

1.  Witnesses  4=»  150(7)— Tbanbactionb  with 
Decedent— Revocation  o»  Gnrr. 

la  a  son's  suit  against  the  executor  of  his 
father's  estate  to  r^ver  street  railway  bonds, 
testimony  of  a  daughter  as  to  explanations  made 
by  lier  father  whem,  in  her  presence,  he  opened 
his  safety  deposit  box,  tore  ap  the  envelope 
indorsed  as  the  property  of  the  son  containing 
the  bonds  and  threw  it  away,  held  incompetent. 

2.  TbUSTS  4=359(1)  —  PSBSONAI/rX  —  Rktooa- 

noR. 
Executed  trust  created  in  personalty  by  ex- 
press declaration  and  present  conveyance  to  a 
definite  beneficiary  is  irrevocable,  though  volun- 
tary. 

3.  Trusts  9=>44(3)— Tbust  hi  Peb80nai.tt— 
Evidence. 

Trust  in  personalty  created  by  express  dec- 
laration and  present  conveyance  to  a  definite 
benrficiary  can  be  enforced  only  on  evidence  so 
clear,  full,  and  demonstrative  as  to  banish  any 
reasonable  doubt  as  to  the  existence  of  every 
essential  element. 

4.  Trusts  iS=»59(l)— Tbtjbtb  in  Pbssonai.tt 
— Kevocation. 

Where  decedent,  about  to  travel,  wrote  son 
that,  if  anything  occurred  to  him,  he  had  placed 
bonds  in  an  envelope  in  a  safety  deposit  box 
indorsed  as  the  property  of  the  son,  there  was 
no  present  irrevocable  creation  of  a  trust  in 
favor  of  the  son. 

5.  Tbubts  *s>13  — Voi-TisrTABT  Tbtjst  — Eh- 

FOBOBMENT. 

Equity  does  not  enforce  a  mere  executory 
agreement  for  a  trust  which  is  wholly  volun- 
tary. 

Appeal  from  St.  Lonls  City  CJourt ;  Leo  S. 
Rassieur,  Judge. 

Suit  by  WiUlam  H.  Harding  against  the 
St.  Louis  Union  Trust  Company,  executor  of 
tbe  estate  of  Rogw  B.  Harding,  deceased. 
From  Judgment  for  defendant,  plaintiff  ap- 
peals.   Affirmed. 

Grant  &  Grant,  of  St.  Louis,  for  appellani. 
B.  T.  ft  0.  B.  Allen,  of  St  Louis,  (or  re- 
spondent. 

BOND,  O.  J.  I.  These  are  suits  by  one  of 
the  children  of  Roger  E.  Harding  against  his 
executor  to  recover  certain  street  railway 
bonds  and  also  the  amount  collected  by  the 
executor  upon  certain  coupons  attached  to 
said  bonds. 

The  answer  was  a  general  denial,  coupled 
with  a  plea  of  the  statutes  of  limitations  of 
five  and  ten  years.  Issue  was  talien  by  re- 
ply. The  defendant  had  judgment,  and  tbe 
plaintiff  duly  appealed. 


IL  The  iweponderance  of  tlie  conq>etent 
evidence  in  the  record  jshows  the  facts  upon 
which  plaintiff's  claims  are  based  to  be  that 
on  December  10,  1807,  Roger  El  Harding, 
Uving  in  St.  Louis,  and  about  to  make  a  trip 
to  California  to  aid  his  daughter,  who  had 
married  unhapi^  and  was  in  dire  distress, 
wrote  to  his  son  In  New  Yorlt,  informing  him 
of  these  facts  and  that  he  would  begin  the 
journey  on  December  18th,  adding: 

"If  anything  occurs  to  me,  yon  win  find  six- 
teen instead  of  fourteen  S.  R.  bonds  in  that 
package  I  told  you  about  in  the  safe  deposit 
box;  the  two  additional  are  Sabnrban;  in  all 
four  Suburban,  Noa.  96,  176^  179,  181,  instead 
of  twa" 

This  letter  also  Inclosed  a  list  of  the  bonds 
and  their  estimated  value  at  $17,005. 

On  December  17th  Roger  E.  Harding,  still 
in  St.  Louis,  wrote  plaintiff,  stating  that  be 
did  not  know  what  his  address  would  be  in 
Los  Angeles,  but  to  write  him  care  of  his 
daughter,  concluding: 

"The  safe  deposit  box  is  the  same.  I  hare 
made  no  change.  No.  1233,  same  as  the  num- 
ber of  your  residence.  Before  I  went  to  Europe 
I  told  you  about  the  14  bonds,  and  had  you 
take  down  the  numbers.  There  are  now  16 
bonds  in  the  package  (all  I  had) ;  inclose  copy 
of  indorsement  on  padcagei  These  bonds  are 
now  worth  $17,000  or  more." 

The  Indorsement  referred  to  in  these  two 
lettera  is,  to  wit: 

(Copy.)  "St.  LoniB,  December,  1887. 

"This  pa<&Bge,  containing  Tsloables,  is  the 
property  of  William  H.  Harding,  of  1283  Dean 
St,  Brooklyn,  N.  Y.,  and  I  hereby  direct  my 
administrator  or  executor  to  deliver  it  to  him 
unopened.  Roger  B.  Harding." 

"Witnesses: 

"George  E.  Harding. 

"T.  F.  Turner. 

"R.  D.  Rash. 
"Heavy  envelope,  sealed  with  five  seals." 

[1]  After  the  datuJtter  of  Roger  E.  Hard* 
Ing,  who  lived  in  California,  had  been  grant- 
ed a  divorce,  die  came  to  St  Louis  with  her 
father,  and  he  took  her  to  the  sate  deposit 
box  and  openeA  It  In  her  presence  and  took 
ont  the  sealed  euTdope  containing  the  16 
bonds  and  put  them  back  loosely  in  the  de- 
posit box,  tore  up  the  envelope  Indorsed  as 
above,  and  threw  It  in  the  wnstebasket  mak- 
ing certain  explanations  to  bis  daughter  why 
he  did  so,  which  we  exclude  as  incompetent 

The  trust  officer  who  (^>ened  the  safe  de- 
posit box  In  order  to  make  ap  inventory  aft- 
er the  death  of  Roger  E.  Harding  states  that 
It  did  not  contain  an  envelope  sealed  and 
indorsed  as  described  in  the  memorandum 
sent  to  plaintiff,  and  that  he  thought  the  16 
bonds  were  lying  loose  In  the  box. 

Roger  B.  Harding  gave  plaintiff  a  house  In 
Brooklyn,  $12,500,  and  $7,000  in  bonds   for 
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the  edacatl<»  of  a  son  of  pliilwBg  and  srand- 
son  of  the  deceased,  and  also  made  plaintUC 
beneficiary  of  a  |S,000  life  poUcy,  and  by 
the  terms  of  his  will  exclnded  plaintiff  fh>m 
Ills  estate,  stating  that  be  bad  received  all 
that  he  was  entitled  to. 

Unless  the  foregoing  facts  established  a 
ccHnpletely  executed  trust  in  the  16  bonds 
claimed  by  plaintiff,  this  suit  mnst  fail. 

rZ]  III.  That  an  executed  trust  may  be 
Talidly  created  In  personal  property  by  ex- 
press declaration  and  present  conveyance  of 
tuch  property  to  a  definite  beneficiary,  6nd 
thot,  when  the  trust  has  been  thus  complet- 
ed, it  is  IrreTOcable,  though  volnntary,  is  the 
!«ttled  law  of  Missonri  and  elsewhere. 
Xorthrlp  v.  Burge,  255  Mo.  loc.  clt  654,  par. 
2.  and  cases  cited  page  674,  par.  5,  164  S. 
W.  584;  Bank  v.  McKenna,  168  Mo.  App.  loc. 
dt.  257,  153  S.  W.  521;  In  re  Estate  of  Sonl- 
ard.  141  Mo.  loc;  dt  660,  43  8.  W.  617. 

[3]  It  Is  equally  elementary  that  such  a 
trust  can  be  enforced  only  upon  evidence  so 
clear,  full,  and  demonBtratlve  as  to  banish 
any  reasonable  doubt  from  the  mind  of  the 
ehanceUor  as  to  the  existence  of  every  ele- 
ment essential  to  the  establishment  of  a  com- 
plete express  trust  in  personal  property. 
Xorthrlp  y.  Bnrge,  255  Mo.  loc.  cit  685,  and 
cases  cited    loc.  dt.  668,  164  8.  W.  684. 

[4]  It  is  obvious  that  the  plaintiff's  entire 
case  rests  upon  the  terms  of  three  documents, 
two  letters  and  the  copy  of  an  ind<Nr.<«ment 
on  the  package  nnder  Ave  seals.  If  these 
stood  alone,  aside  from  the  negative  nnd 
explanatory  evidence  for  the  defendant,  no 
trust  conld  be  decreed,  because  they  show  by 
express  terms  that  it  was  the  purpose  of 
Roger  B.  Harding  to  create  a  trust,  not  In 
prssentl,  but  only  upon  the  condition  that 
some  mishap,  like  death,  might  overtake  bim 
on  a  Jonmey  about  to  be  undertaken  to  OaU- 
fomia  to  assist  a  married  daughter.  That 
notliing  further  was  Intended  by  the  lan- 
itnage  of  the  writings  of  Roger  B.  Harding, 
when  read  in  pari  materia,  is  not  only  ap- 
parent from  the  contingent  terms  of  the  dec- 
laration contained  in  them,  but  from  the  fur- 
ther fact  that  Immediately  after  his  daugh- 
ter had  secured  a  release  from  her  unfortu- 
nate state  be  brought  her  to  St  Louis,  and 
in  her  presence  destroyed  the  superscription 
which  bad  been  plaoed  upcm  the  package  of 
bonds  to  provide  for  their  future  delivery  to 
[ilalntur  upon  the  happening  of  the  contingen- 
cy mentioned  in  bis  executory  agreement 
This  contingency  not  occurring,  Roger  B. 
Harding  opensi  the  package,  took  the  16 
txmds  and  placed  them  loosely  in  his  safe 
deposit  box,  and  detBtnoyed  the  envelope,  wtth 
its  superscripticm,  which  bad  contained  them. 
ThlM  manifestation  of  the  constmotlon  given 
by  Roger  B.  Harding  to  the  terms  of  bis  let^ 
ieiB  of  December  7tb  and  17th  Is  convinc- 
ing, as,  indeed,  the  language  Itself  ftiirly  im- 
ports tbat  his  agreement  as  to  this  personal 


property  was  purely  temporary  and  intended 
<mly  to  take  effect  in  case  any  future  mishap, 
like  death,  should  overtake  him  before  he 
should  return  to  St  Louis.  No  more  enllgbt- 
enlng  view  of  the  language  used  by  Roger  E. 
Harding  in  his  letters  to  plaintiff  could  be 
afforded  than  his  ovm  actions  in  dealing  with 
the  property  therein  referred  to.  He  con- 
strued his  letters  and  declarations  as  their 
language  Jnstifled ;  for  by  the  terms  of  these 
writings  and  in  the  ligbt  of  circumstances 
surrounding  the  parties  they  only  evidenced 
an  executory  agreement  to  create  a  future 
trust,  for  a  wholly  undisdosed  purpose, 
which  trust  agreement  should  fall  upon  the 
nonhappenlng  of  the  contingency  upon  which 
its  completion  depended.  It  being  obvious, 
therefore,  that  the  evidence  relied  on  by 
plaintiff  did  not  afford  any  proof  whatever  of 
an  executed  and  completed  trust,  but  only 
tended  to  show  an  executory  agreement  for 
a  trust  of  some  kind,  to  arise  upon  a  future 
contingency,  the  conclusion  is  unaruidaUe. 
that  plaintiff  was  entitled  to  no  recovery  in 
the  present  case. 

[f]  The  authorities  are  uniform  (many  of 
them  cited  in  the  briefs  of  the  parties)  that 
equity  never  enforces  a  mere  executory  agree- 
ment for  a  trust,  which,  like  the  present  is 
wholly  voluntary.  If  the  trust  had  been  com- 
pletely executed,'  as  prescribed  by  law,  then 
the  question  of  consideration  would  be  of  no 
moment;  but  where,  as  here,  no  such  trust 
was  shown  by  the  language  i«Iled  upon  to 
establish  It,  it  necessarily  follows  tbat  there 
could  be  no  decree  of  enforcement.  The  ob- 
stacle to  any  relief  In  this  case  arose  upon 
the  infirmity  of  the  written  agreements  re- 
lied upon  to  suijport  the  action. 

No  executed  and  completed  trust  having 
been  shown  by  any  evidence  whatever,  it  be- 
comes wholly  unnecessary  to  speculate  as  to 
what  use,  or  for  whose  contingent  boiefit, 
Roger  E.  Harding  Intended  to  devote  the  16 
bonds  in  case  his  executory  agreement  bad 
ripened  into  a  fully  consummated  trust 

As  bearing  on  bis  Intention  not  to  create 
an  irrevocable  trust,  it  is  also  significant 
that  he  did  not  by  any  language  or  act  con- 
vey any  present  equitable  tHIe  to  plaintiff 
nor  deprive  himself  of  the  full  use  and  con- 
trol of  the  bonds  in  question,  which  the  rec- 
ord shows  he  exercised  during  bis  life,  and 
without  question  by  the  i^intiff  for  a  period 
of  17  years  after  the  date  of  the  letters  and 
indorsement  relied  upon  by  him  to  suppon 
his  claim.  That  these  suits  present  matters 
of  purely  equitalde  cognizance  is  manifest 
from  what  Is  shown  in  tbe  record,  and,  in- 
deed, is  frankly  confessed  in  the  brief  pre- 
pared for  plaintiff  (appelant)  where  It  is 
sUted  that  faiUng  the  sufficiency  of  evidence 
to  show  "a  declaration  of  trust  In  which  the 
deceased,  Roger  E.  Harding,  was  the  trustee 
and  donor,"  this  suit  mnst  fail.  State  es 
reL  V.  Evans,  176  Mo.  loc.  Clt  317,  318,  75 
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S.  W.  914 ;  Sbdton  v.  Harrison,  182  Mo.  App^ 
loa  dt  412,  413,  167  S.  W.  634,  10  B.  C.  L. 
p.  349,  S  99;  1  Pom&ecv,  Bqolty  (3d  Bd.)  I 
151;  2  Story,  Equity  Jnrispmdeiice  (14tb 
Ed.)  {{  1300  to  13(^,  IncluslTe;  Bispbam's 
Principles  of  Equity  (9th  Ed.)  (  49. 

Holding,  as  we  do,  tbat  the  plaintiff  has 
mlsconcelTed  the  legal  effect  of  the  writings 
relied  on  to  support  his  theory,  and  hmce 
has  necessarily  failed  in  adducing  proof  of 
any  equitable  title  In  him  to  the  property  In 
dispute,  it  follows  that  the  judgment  in  favor 
of  the  defendant  is  manifestly  correct,  and 
will  be  affirmed. 

It  Is  so  ordered. 

WAIiKER,  FABIS,  and  WII/LIAMS,  JJ., 
concnr. 
WOODSON,  J,  not  sitting. 


ODDAHT  PACKING  CO.  ▼.  CHICAGO  4  N. 
W.  BY.  CO.    (No.  12328.) 

(Kansas  City  Court  of  Appeals.     Missouri. 
Dec.  2,  1918.) 

Justices  of  the  Peace  «=s>161(3)— Appkai^ 
EitscT  AS  Appearance. 
Under  Bev.  St.  1909,  §§  7568,  7579,  appeal 
from  justice  court  by  defendant  waives  the  ques- 
tion of  defective  summons,  there  raised  on  spe- 
cial appearance,  and  amounts  to  a  general  ap- 
pearance by  defendant  in  the  circuit  court. 

Appeal  from  Circuit  Court,  Jadison  Coun- 
ty; Clarence  A.  Bumey,  Judge. 
"Not  to  be  officially  published." 

Action  by  the  Cudahy  Packing  Company 
against  the  Chicago  4  Northwestern  Rail- 
way Company.  There  was  Judgment  for 
plaintiff  in  the  circuit  court,  on  appeal  by 
defendant  from  a  justice  of  the  peace,  and 
defendant  appeals.  Affirmed,  and  certified 
to  Supreme  Court. 

George  Klngsley,  of  EUiisas  City,  for  ap- 
pellant. 

New,  MUler,  Camack  4  Winger,  P.  E. 
Beeder,  and  John  Taylor,  all  of  Kansas  City, 
for  respondent. 

BLAND,  J.  This  suit  originated  before  a 
justice  of  the  peace.  After  the  return  of  the 
constable  defendant  appeared  in  the  justice 
court  and  moved  to  quash  the  summons  on 
the  ground  that  defendant  had  not  been 
served  with  process  according  to  law.  This 
motion  was  overruled,  and,  defendant  maldng 
no  defense.  Judgment  went  for  plaintiff,  and 
defendant  appealed  the  case.  In  the  circuit 
court  another  motion  to  quash  the  summons 
on  the  same  grounds  was  filed,  which  was 
overruled,  and  defendant,  after  filing  a  mo- 


tion In  arrest,  wUdi  was  overmled,  has  ap- 
pealed. 

The  court  below  found  that  the  defendant 
had  voluntarily  entered  its  appearance  in 
that  court,  and,  defendant  having  refused 
to  defend,  further  judgment  went  against 
it  The  court,  in  passing  npon  the  motion 
to  quash,  gave  It  as  his  opinion  that  the  case 
of  Advertising  Co.  v.  Castleman,  265  Mo. 
345,  177  S.  W.  597,  settles  the  law  in  this 
state  that  an  appeal  frtMn  the  justice  court 
by  a  defendant  waives  the  qnesticMi  of  de- 
fective summons  and  amounts  to  a  general 
appearance  of  defendant  in  the  circuit  court. 

SecUon  7668,  R  S.  1900,  provides  that  an 
appeal  from  the  justice  court  to  the  circuit 
court  operates  "as  an  entrance  of  appear- 
ance." Section  7579,  B.  S.  1909,  provides 
that  upon  such  an  appeal  "the  court  shall  be 
possessed  of  the  cause,  and  shall  proceed 
to  hear,  try  and  determine  the  same  anew, 
without  r^arding  any  error,  defect  or  other 
imperfection  in  the  original  summons  or 
the  service  thereof." 

The  following  cases  hold  tbat  an  appeal 
from  the  justice  amounts  to  a  general  ap- 
pearance In  the  circuit  court  Ser  v.  Bobst 
8  Mo.  506;  Boulware  v.  BaUroad  Ck).,  79  Mo. 
494;  Gant  v.  Bailway  Co.,  79  Mo.  502;  Fit- 
terllug  V.  Bailway  Co.,  79  Mo.  504;  Witting 
V.  Bailway  Ca,  101  Mo.  631,  14  S.  W.  743,  10 
U  B.  A.  602,  20  Am.  St  Bep.  636;  Bice  v. 
Bailway  Co.,  30  Mo.  App.  110;  (barter  v.  Wa- 
mack,  64  Mo.  App.  338 ;  Meyer  v.  Phoenix  Ina 
Co.,  92  Mo.  App.  392 ;  Powell  v.  BaUway  Co. 
(Mo.  App.)  178  S.  W.  212.  The  following  cas- 
es bofd  to  the  ctmtrary:  Brandenburger  v. 
Easley,  78  Mo.  659;  Smith  v.  Simpson,  80 
Mo.  634;  Fare  v.  Gunter,  82  Mo.  622;  Meyer 
V.  Phcenlx  Ins.  Co.,  184  Ma  481,  83  S.  W. 
479;  Trimble  v.  Elkin,  88  Mo.  App.  229; 
State  ex  rel.  Fairbanks  v.  Ayers,  116  Mo. 
App.  90,  91  S.  W.  398;  Bente  v.  Typewriter 
CV),  116  Mo.  App.  77,  91  S.  W.  397;  Hand- 
lan-Buck  Mfg.  Co.  v.  Chester,  P.  &  Ste.  G. 
B.  C!o.,  167  Mo.  App.  683,  151  S.  W.  171;  and 
Swezea  v.  Jenkins,  186  Mo.  App.  428,  171 
S.  W.  618. 

The  St.  Louis  Court  of  Appeals,  in  Powell 
V.  Bailway  Co.,  supra,  construed  Advertis- 
ing Co.  V.  Castleman,  supra,  as  holding  tbat 
the  taking  of  an  appeal  amounts  to  a  gen- 
eral entry  of  appearance  In  the  circuit  court, 
and  we  think  that  the  St  Louis  Court  of  ; 
Appeals  was  (dearly  right  in  its  conclusions 
to  that  effect    The  Stt  Louis  Court  of  Ap- 
peals in  the  Powell  Case  exhaustively  dis- 1 
cusses  the  history  of  the  controversy,   and 
dearly  shows  that  the  statutes  supra    can 
mean  nothing  else  than  that  such  an  ap>{ 
peal  amounts  to  a  general  appearance.    The: 
Powell  Case  overrules  the  case  of  Handlan,; 
etc.,  Co.  V.  Chester,  etc.,  Co.,  supra,  decided  I 
by  the  same  court,  but  It  certified  the  cas6 
to  the  Supreme  Cotirt  as  being  In  conflict; 
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vltb  tlie  folloW&ig  Kansas  City  Coart  of 
Appeals  cases:  State  ex  reL  Fairbanks  t.' 
Ayers,  supra;  Trimble  v.  Elkins,  8upra-r«Dd 
the  dedaion  of  the  Springfield  Conrt  of  Ap- 
peals In  Swezea  t.  Jenkins,  supra. 

We  understand  that  the  Powell  Case  in 
the  Supreme  Court  was  dismissed  by  the 
Toluntary  act  of  the  parties,  deprivlnjg  tliat 
court  of  the  opportunity  to  express  Itself  In 
no  uncertain  terms  on  the  point  in  contro- 
Teray. 

We  are  of  the  opinion,  following  the  cases 
of  Advertising  Co.  v.  Castleman,  supra,  and 
Powell  T.  Railway  Co.,  supra,  that  this  de- 
fendant entered  its  general  appearance  in  the 
circuit  court  by  taking  the  appeal  from  the 
jnstlce  court,  and  the  cases  of  Trimble  t. 
Elkins,  supra.  State  ex  rel.  Fairbanks  v. 
Ayers,  supra,  and  Bente  v.  Typewriter  Co., 
supra,  all  decided  by  this  court,  are  over- 
ruled. 

The  judgment  of  the  lower  court  is  afilrm- 
ed,  but  the  case  must  be  certified  to  the  Su- 
preme Court  as  being  In  conflict  with  the 
opinion  of  the  Springfield  Court  of  Appeals 
in  Swezea  v.  Jenkins,  supra,  and  It  is  so 
ordered. 

All  concur. 


STATB  ex  reL  and  to  Use  of  LANCASTBB, 

City  Revenue  Collector,  v.  KJBINNBDY. 

(No.  13054.) 

(Eaiuas    CSty    Court    of   Appeals.      Missouri. 
Dec.  2,  1918.) 

1.  MrmciFAi,  CoBPOBATions  «=»6Sr(6)— Va- 
CATIOK  OF  Stbekts— JuxisDionoN. 

Eev.  St.  1900,  8  9258,  vesting  exclusively 
ia  city  legislative  authorities  the  vacation  of 
streets  and  alleys,  does  not  deprive  county  court 
of  tlie  jurisdiction  of  vacating  a  block,  given 
it  by  section  9606. 

2.  MimiciPAi.  CoBPOiATiONB  •=»972(3)— Tax- 
KS  —  AasKSSMXNX  —  Descbiptioit   of  Pbop- 

KBTT. 

Where  city  block  was  vacated  by  county 
coart,  under  Rev.  St.  1909,  i  9506,  the  aascBS- 
ment  of  the  block,  by  deBcribing  it  as  blo<&  21, 
vas  invalid,  but  should  have  been  made  by  de- 
scribing land  by  its  proper  legal  description, 
vhich  came  back  into  effect  when  vacation  was 
made. 

3.  MUKICIPAI.  COBFOBATIONS  «=>980(1)— ^AX- 
ES—ACTION  TO  Bint>BOE  ColXECTIOIf. 

In  order  to  support  a  proceeding  to  enforce 
by  Judgment  and  sale  the  collection  of  taxes  on 
real  estate,  the  assessment  thereof  must  be  by  a 
valid  and  accurate  description. 

Appeal  from  Circuit  Court,  Vernon  Coun- 
ty;  B.  G.  Thnrman,  Judge. 
"Not  to  be  offldally  published." 

Action  by  the  State  of  Missouri,  on  the 
rdaflon  and  to  tba  use  of  -R.  F.  Lancaster, 


Collector  ct  Raventae  of  the  City  ofNevada* 
Oouaty  of  YtTWHU  and  Stata  of  MisBonri, 
against  J.  S.  Kennedy.    Judgmeat  for  defend- 
ant, and  plaintiff  appeals.    Affirmed. 
See,  also,  2Ti  Mo.  122,  199  S.  W.  963. 

J.  N.  Coil,  of  Nevada,  Mo.,  for  appellant 
W.  M.  Bowker,  of  Nevada,  Mo.,  for  respond- 
ent. 

TRIMBLB,  J.  A  suit  for  taxes  alleged  to 
be  due  the  dty  of  Nevada  on  "all  of  block  21 
of  Prewitt's  addition  to  the  dty  of  Nevada" 
for  the  years  1911,  1912,  and  1913,  amounting 
in  the  aggregate  to  $31.86.  Judgment  was  for 
defendant.  An  ai^)eal  was  taken  by  plaintiff 
to  the  Supreme  Court,  but  the  same  was 
transferred  to  this  court. 

Tlie  assessment,  petition,  and  tax  bill 
described  the  land  as  set  forth  above.  The 
defense  is  that  there  is  no  valid  or  accurate 
description  of  the  property,  so  as  to  support 
the  levy  and  enforcement  of  the  taxes. 

[1]  Stxnae  eight  years  before  any  of  the 
attempted  assessments  involved  herein  were 
made,  a  proceeding  was  had  in  the  county 
court  resulting  In  an  order  and  Judgment 
vacating  block  21  above  referred  to,  and  a 
certified  copy  of  said  Judgment  was  filed  in 
recorder's  office  May  81,  1904.  This  pro- 
ceeding was  had  under  what  is  now  section 
9505,  R.  S.  1909.  If  this  Judgment  was  effec- 
tual to  vacate  the  said  block,  then  at  the 
time  the  assessments  were  made  there  was  no 
"block  21  of  Prewltf  s  addition,"  but  the  land 
was  the  same  as  if  it  had  never  l>een  platted. 
There  is  no  attempt  to  deny  that  tlila,  pro- 
ceeding and  order  were  had  and  made;  nor 
is  the  attack  upon  the  validity  of  the  Judg- 
ment of  vacation  based  upon  any  of  the  vari- 
ous steps  taken  in  said  proceeding.  !nie  con- 
tention of  plaintiff  is  that  said  county  court 
had  no  Jurisdiction  to  vacate  said  property; 
then  In  tiie  dty,  but  that  the  power  to  vacate 
same. was  vested  exclusively  in  the  city  leg- 
islative authorities  by  virtue  of  what  Is  now 
section  9258,  R.  S.  1909.  We  do  not  think  so. 
The  latter  applies  rather  to  streets  and  alleys ; 
while  section  9505  applies  to  addfti<ms  and 
parts  thereof,  and  the  proceeding  under  each 
is  different  Section  9258  does  not  deprive  the 
county  court  of  the  Jurisdiction  conferred 
by  section  9505,  nor  does  it  attempt  to  do  so. 

[2,  3]  It  is  true,  in  a  sense,  that  the  idenUt; 
of  "block  21"  was  not  destroyed  by  the  vaca- 
tion, but  the  legality  of  that  description  of 
the  property  was  destroyed.  The  ground 
itself,  of  course,  remained,  and  no  doubt  a 
surveyor  could,  by  referring  to  the  record  of 
the  vacated  plat,  have  located  its  boundartes ; 
but  so,  also,  could  be  have  determined  the 
lines  of  the  land  by  its  proper  legal  descrip- 
tion, which  came  back  into  ^ect  when  the 
vacation  was  made,  and,  since  It  was  in  this 
status  at   the  time  the   assesaooents  wiere 
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made,  Chi»y  should  have  been  made  by  fbe 
pn^per  and  valid  descripUoa  then  ezlstinK. 
la  order  to  support  a  proceeding  to  enforce 
by  judgment  and  sale  the  collection  of  taxes 
on  real  estate,  the  assessment  thereof,  which 
is  the  foandatlonal  prerequisite  to  the  va- 
lidity of  the  taxes,  must  be  by  a  valid  and 
acciirate  description. 

We  think  the  Judgment  should  be  affirmed. 
It  Is  so  ordered. 

AU  concur. 


J.  0.  LYSLB  MILIilNG  CO.  v.  SHARP  et  al. 
(No.  13024.) 

(Kansas    City    Court    of   Appeals,      Missouri. 
Dec.  2,  1918.) 

1.  Sales  <g=332  —  What  Constitotes  Con- 
tract. 

Where  defendant  signed  an  order  for  goods 
subject  to  plaintiff's  approvsl,  and  plaintiff  con- 
firmed and  accepted  the  offer  by  letter,  there 
was  a  completed  contract  beyond  defendant's 
recall,  in  the  absence  of  any  failuM  to  perform, 
or  remiss  act,  emanatinK  from  plaintiff. 

2.  Sales  «=»2S(4)— Offkb  to  Pcbohase— Ac- 
oeptakce. 

Where  defendant  signed  an  order  for  flour 
sUting,  "Ship  to  Moberly,  Missouri,"  and  "All 
goods  f.  o.  b.  mill,  freight  allowed  to  destina- 
don,"  a  letter  connrming  and  accepting  such 
order,  stating  that  the  flour  was  to  be  "deliver- 
ed, to  Moberly,"  did  not  change  the  terms  of  the 
offer. 

3.  Sales  «s923(4)— Offeb  to  PuacHASE— Ao- 
CBPTAKCE— "On  a  Basis." 

Where  defendant  signed  an  order,  subject 
to  confirmation,  for  a  certain  amount  of  flour 
at  $13.20  per  barrel  in  packages  of  48  pounds, 
and  a  lilce  amount  at  $13.30  in  packages  of  24 
pounds,  a  letter,  accepting  such  order,  stating, 
"a  car  of  Oilt  EJdge  flour  on  a  basis  of  $13.20 
for  Gilt  E^ge  in  48*8,"  did  not  vary  from  the 
order;  the  phrase  "on  a  basis"  meaning,  accord- 
ing to  trade  usage,  that  the  basis  and  minimum 
price  was  $13.20  per  barrel  in  packages  "Of  48 
pounds  each,  but  that  10  cents  additional  is 
required  to  pay  for  the  cost  of  extra  sac^s  where 
the  packages  contain  24  pounds  each. 

(Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Basis.] 

4.  Evidence  ^=>487  —  Contbacts  of  Pob- 
OHASE— Pabol  Evidence. 

Parol  evidence  is  admissible  to  explain  what 
terms  used  in  contracts  of  purdiase  mean  in 
general  trade  usage. 

5.  Wab    ®=34— Wab    Measubes— Effect    on 
Contbacts  of  Sale. 

The  war  measures  emi>odied  in  the  rules  of 
the  Milling  Division  of  the  United  States  Food 
Administration  did  not  invalidate  prior  contracts 
to  purchase  flour. 

Appeal  from  Circuit  Court,  Randolph  Coun- 
ty; A-  W.  Walker,  Judge. 
"Not  to  be  offidally  published." 


Action  by  Ota  J.  O.  L^e  Milling  Company, 
a  corporation,  against  John  W.  Sharp  and 
Hugh  W.  Sharp,  doing  boslness  as  John  W. 
Sharp  &  Bon.  Judgment  for  idalntlff,  and 
defendants  ^»peaL    Affirmed. 

Thos.  J.  Tydlngs,  of  Moberly,  for  ap- 
pellants. 

WUlard  P.  Oave,  of  Moberly,  for  re- 
spondent. 


TRIMBIiB:,  J.  This  Is  a  suit  for  damages 
for  breach  of  a  contract  to  purchase  flour. 
Plaintiff  is  a  milling  corporatlcm  located  at 
Leavenworth,  Kan.,  and  defendants  compose 
a  firm  at  Moberly,  Mo. 

Plaintiff,  through  its  traveling  salesman, 
took  an  order,  signed  at  Moberly  by  defend- 
ants, on  August  2,  191T,  calling  for  the  ship- 
ment to  Moberly  on  September  30,  1917,  of 
the  goods  therein  spedfled.  The  order  con- 
tained appropriate  columns  thus  headed, 
viz.  "Na  of  Bbla,"  "Size  Fkage,"  "Brand," 
"Price,"  and  in  each  column  under  Its  par- 
ticular head  the  items  appropriate  thereto 
were  stated;  that  Is  to  say,  taking  the  col- 
umns from  left  to  right  In  the  order  in  which 
their  headings  are  above  enumerated,  the 
nrst  line  of  the  list  of  articles  read  "105," 
"48,"  "Gilt  Edge,"  "13.20,"  and  the  second 
line  read,  "105,"  "24,"  "GUt  Edge,"  '.'13.30." 
The  order  stated  («  Its  face,  "AU  goods  C  o.  b. 
mill,  freight  allowed  to  destination;"  also 
that  the  order  was  "subject  to  confirmation" 
at  r^eavenworth. 

The  order  was  there  received,  and  on  Au- 
gust 4,  1917,  was  confirmed  by  a  letter  from 
plaintiff  to  defendants,  whidi  said: 

"W«  are  in  receipt  of  the  order  you  very  kind- 
ly gave  our  Mr.  Madge  for  a  car  of  Gilt  Edge 
flour  for  September  shipment  on  a  basis  of  $l.'i.- 
20  for  Gilt  Edge  48'8  delivered  Moberly.  We 
are  very  much  pleased  to  receive  this  order," 
etc. 

On  September  10,  1917,  defendants  notified 
plaintiff  tliey  would  not  take  the  flour,  and 
refused  to  j>ermit  It  to  be  shipped  to  tliem. 
The  evidence  showed  that,  whenever  plaintiff 
contracted  to  sell  a  car  of  flour.  It  on  the 
same  day  bought  enough  wheat  to  make  the 
flour  thus  sold,  and  that  after  the  contract 
in  suit  was  breached  by  defendants  the  plain- 
tiff sold  said  flour  elsewhere,  on  defendants' 
account,  for  the  best  price  obtainable,  and 
the  suit  was  for  the  loss  sustained;  that  Is, 
the  difference  between  what  would  have  been 
received  for  the  flour,  had  the  contract  beeu 
performed,  and  what  plaintiff  did  receive 
;  for  it. 

The  case  was  tried  before  the  court  •with- 
out ii  Jury.  No  flnding  of  facts  was  asked 
or  made,  and  no  declarations  of  law  were 
given  and  none  were  asked,  except  an  instruc- 


«=3Far  other  caa«i  •••  sam*  topic  and  KBT-MUHBBR  In  all  Ker-Numbarad  DlgMts  and  Ind«s«a 


Digitized  by  ^OOQlC 


Uo.) 


OOLBT  ▼.  THOMMOK- 


13 


don  In  tbft  natare  of  a  dexDOirer  to  Hie  evi- 
aeoce,  tvlilcb  was  refneed.  The  conrt  ren- 
dered- Jadgment  for  plaintiff  ia  tbe  tram  of 
SSSH,    Defendants  appealed. 

p]  The  order  and  offer -to  buy  signed  by 
defendants,  together  with  tbe  letter  of  con* 
flrmatlon  and  acc^tance,  constituted  a  com- 
pleted contract.  After  that  the  matter  was 
beyond  defendants'  recall  in  the  absence  of 
an;  failure  to  perform,  or  remiss  act,  emanat- 
log  fnwi  the  other  party  thereto.  Parlln, 
etc,  Co.  ▼.  Boatman,  84  Mo.  App.  67 ;  James 
T.  Maricm  Fruit  Jar,  etc.,  Co.,  69  Mo.  App. 
207. 

II.  Jl  There  was,  in  the  letter  of  accep- 
tance, no  changing  of  the  terms  of  the  con- 
tract as  embodied  in  the  order  and  offer. 
The  latter  says,  "SMp  to  Moberly,  Mo.,"  and 
lUo,  "AU  goods  f.  o.  b.  mill,  freight  allowed 
to  destination,"  and  the  former  changes 
nothing  in  this  r^ard,  merely  showing  that 
the  plaintiff  was  to  pay  the  freight  to  Mober- 
ly as  the  order  oootemplated.  The  phrase  in 
the  letter,  "a  car  of  Gilt  Edge  flour  •  •  •  on 
a  batis  of  ^a20  for  Gilt  Bdge  In  48'8,''  is 
exactly  in  harmony  with  tbe  ordw.  In 
trade  usage,  shown  to  be  w^l  known  and 
tnoroiigbiy  understood,  that  phrase  meant 
that  the  basic 'and  minimum  price  of  the 
flour  was  $13.20  per  barrel  in  packages  of 
48  pounds  each,  but  if  the  flour  is  desired 
in  smaller  packages  of  24  pounds  each  10 
cents  additional  Is  required  to  pay  for  the 
cost  of  the  extra  sacks.  This  corresponds 
exactly  with  the  terms  of  the  order,  and  the 
letter  changed  nothing  wheiy  it  said  the 
offer  was  accepted  on  that  basis.  The  term 
-Hillt  Edge"  was  clearly  a  name  of  a  certain 
brand  of  flour,  and  so  known  and  understood 
by  the  parties. 

[41  There  was  no  Tiolation  of  the  rule 
against  piecing  out  with  parol  evidence  a 
contract  required  to  be  in  writing.  The  writ- 
ten contract  was  not  Inauffident  in  any  yar- 
licular.  .It  contained  all  the  necessary  spe- 
duc  agreements  required' to  make  a  good  con- 
tract in  writing.  The  parol  evidence  Intro- 
daced  was  only  to  explain  what  the  terms 
used  in  tbe  ctntract  meant  in  general  trade 
usage.  This  was  perfectly  proper.  Soutier 
V.  KeUennan,  18  Ma  509;  8  Jones  on  Ev. 
(1913  Ed.)  i  457. 

[i]  The  war  measures  as  embodied  in  the 
rales  of  the  MlUlng  Division  of  the  United 
States  Food  Administration  constituted  no 
defense  to  the  breach  of  the  contract  As 
stated,  the  contract  wbs  made  August  2-4, 
1917.  The  food  regulations  were  made  Sep- 
tember 10,  1917.  Congress,  in  authorizing 
the  establishment  of  such  regulations,  did 
not  tindertake  to  Invalidate  prior  contracts, 
oor  did  it  do  so. 

The  Judgment  is  affirmed. 

AU  concur. 


COIiBT  ▼,  THOMPSON  .  CNb.  180*8.) 

(Kansas    CHty    Court    of   Appeals.      Miaaouri. 
Dec  %  191&) 

1.  AS8AUI.T  AND  Battbbt  ^»43(9)— Instbuc- 
TIONS— Pebvanent  Injttbt— Pucadinos. 

It  was  error  for  isstructieii  in  action  for 
assault  to  authorise  the  jury  to  conaider  whether 
the  injuriea  were  permanent;  the  petition  not 
alleging  they  were,  but  merely  that  plaintiff 
would  suffer  in  the  future  therefrom. 

2.  Tbial     «s»262(20)  —  iNeTBUcnoNS  —  Eln- 

DinfCB. 

Instruction  should  not  submit  the  question 
of  permanency  of  plaintiPs  injury,  tiiere  being 
no  evideace  that  it  would  be  or  was  permanent. 

3.  Dauaoes  ®=932  —  "Futubb  Suitebing"  — 
"Peemanent  Injtjbt." 

"Suffering  in  the  future"  from  injury  is  dis- 
tinguished from  "permanent  injury,"  in  that 
the  former  will  persist  after  the  trial,  but  may 
cease,  while  the  latter  will  last  throughout  life. 
[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Perma- 
nent Injury.] 

4.  Appeull  aitd  EIbbob  «=3l066  —  Habmlxss 
SIbbob— iNSTBrcnon  on  Daicaobs. 

The  appellate  court  cannot  say  that  in- 
struction on  damages  anthoriaing  consideration 
of  whether  injuries  were  permanent,  when  there 
was  no  pleading  or  evidence  thereof,  but  merely 
of  future  suffering,  did  not  "materially  affect 
the  merits." 

5.  bvidbnce  «s>628(1)— expebt  testimony— 
Caitse  of  Suebplessness. 

Whether  one's  inability  to  sleep  should  be 
attributed  to  his  injury,  rather  than  his  alco- 
holic habits,  is  a  subject  for  expert  testimony. 

e.  Evidence  «=»547— Expebt  Testimony— 
FoBH  OP  Questions. 
Relative  to  one's  inability  to  sleep  being  at- 
tributable to  his  injury,  rather  than  to  his  alco- 
holic habits,  an  expert  should  be  asked  whether 
the  sleeplessness  could  resnlt  from  such  an  in- 
jury, leaving  it  entirely  to  the  jury  to  say 
whether  it  did;  but  questions  should  not  be  so 
framed  as  to  substitute  the  expert's  judgment 
for  that  of  the  jury. 

7.  AsBATJi/r  AND  Batteby  «a»4S(l)— Instruc- 
tions—IifMATEBiAi.  Mattebs. 
Instrnction  for  plaintiff  in  action  for  as- 
sault should  not  indude  any  reference  to  de- 
fendant having  sought  out  plaintiff  and  called 
him  names,  these  facts  being  unnecessary  to 
predicate  the  rule  of  law  therein  stated,  it  be- 
ing enough  to  entitle  plaintiff  to  recover  that 
defendant  without  just  cause  or  excuse,  unlaw- 
fully and  violently  assaulted  him. 

Appeal  from  Circuit  Court,  Cooi)er  County; 
Jack  G.  Slate,  Judge. 
"Not  to  .be  officially  published." 

Action  by  Harry  M.  Colby  against  Joseph 
A.  Thompson.  Judgment  for  plaintiff,  and 
defendant  appeals.    Reversed  and  remanded. 
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W.  G.  ft  G.  T.  Pendleton  and  Roy  D.  Wil- 
liams, both  of  BoonvlUe,  for  appellant. 

George  D.  Brownfleld,  W.  F.  Johhson,  and 
John  Cosgrove,  aU  of  Boonville,  for  respond* 
ent. 

TBiUBhB,  J.  PlalntlS  sued  defendant  to 
recover  damages  tor  an  assault  committed 
upon  him.  There  was  a  verdict  for  $360 
actual  and  $650  punitive  damages,  and  de- 
fendant has  appealed. 

[t-4]  While  the  petition  alleges  facts  from 
which  It  might  be  Implied  that  plalntUl  would 
suffer  is  the  future  from  the  Injuries  com- 
plained of,  yet  there  was  no  such  allegation, 
nor  was  there  anything  alleging  or  implying 
that  the  injuries  were  permanent  Neverthe- 
less, plalntlfF's  Instruction  not  only  authoriz- 
ed the  jury  to  consider  damages  which  might 
reasonably  result  "in  the  future,"  but  they 
might  consider  also  whether  the  injuries 
were  "permanent"  This  was  error.  McDon- 
ald V.  St  Louis,  etc.,  R.  Oo.,  166  Mo.  App. 
76,  111,  146  s:  W.  83,  and  cases  cited.  There 
was  no  evidence  that  the  injury  would  be,  or 
was,  permanent,  and  the  Instruction  should 
not  have  Included  permanency  for  that  rea- 
son. Stelnman  v.  St.  Louis  Transit  Co.,  116 
Mo.  App.  673,  94  S.  W.  799.  There  is  a  vital 
difTerence  between  suffering  or  damages  in 
the  future,  that  Is,  after  the  trial,  and  dam- 
ages from  permanent  injury.  Tlie  former 
will  persist  after  the  trial,  but  may  not  con- 
tinue to  exist;  while  the  latter  will  last 
throughout  life.  Wood  v.  Chicago,  etc.,  R. 
C5o.,  119  Mo.  App.  78,  95  S.  W.  946.  We  can- 
not say  that  the  Inclusion  of  these  elements 
In  the  Instruction  on  the  measure  of  damages 
did  not  "materially  affect  tbie  merits." 

(6,  S]  The  evidence  was  that  plaintiff  was  a 
drinking  man,  and  that  after  the  assault  he 
was  unable  to  sleep  for  several  weeks.  A 
physician  was  put  on  the  stand  as  an  expert 
to  prove  that  his  inability  to  sleep  should  be 
attributed  to  the  Injury  and  not  to  his  al- 
coholic habits.  While  we  think  that  this 
was  a  question  In  which  expert  testimony 
was  permissible,  yet  the  questions  should 
not  be  propounded  to  the  expert  in  such  way 
as  to  substitute  his  judgment  for  that  of 
the  jury's  as  to  which  was  the  cause.  He 
should  have  been  asked  whether  the  sleep- 
lessness could  result  from  sueb  an  injury, 
-and  thus  leave  it  entirely  to  the  jury  to  say 
whether  it  did  actually  flow  from  the  In- 
jury. 

[7]  Instruction  No.  2  for  plaintiff  should 
not  have  included  any  reference  to  the  facts 
that  the  defendant  sought  out  the  plaintiff 
and  addressed  opprobrious  epithets  to  him 
at  the  time  tbe  assault  was  committed,  since 
those  facts  were  not  necessary  to  predicate 
tbe  rule  of  law  therein 'stated.  If  defendant, 
without  just  cause  or  excuse,  unlawfully  and 
violently  assaulted  plaintiff,  then  Oie  latter 


was  entitled  to  recover,  and  Ola '•wok- all 
that  was  rli^tfuUy  indnded  in  the  Instruc- 
tioa  State  v.  Heath,  221  Mo.  666,  595,  121 
S.  W.  149;  Landrum  v.  St  Louis,  etc,  R. 
Co.,  132  Ma  App.  717,  721,  112  S.  W.IOOO; 
Jones  V.  Jones,  57  Mo,  138. 

Other  errors  are  complained  of;  but  we 
need  not  examine  or  pass  upon  them,  since 
at  the  next  trial  doubtless  all  opportunity 
for  criticism  In  the  respects  now  complained 
of  will  be  avoided. 

The  judgment  is  reversed,  and  the  cause 
la  remanded. 

AU  concur. 


REDD  et  al.  v.  AlklERIGAN  CENT.  LIFE 
INS,  CO.    (No.  13044.) 

(Kansas  City  Court  of  Appeals.    Missoari. 
Dec.  2,  1918.) 

1.  iNStTBAITCB   €ts»840— "EWTEBID    SKKVTCB   OF 

Akmy"— What  CoNSTixtfTES. 
One  has  "entered  the  service  of  the  army," 
within  the  purview  of  an  insurance  policy,  when 
he  has  passed  the  ezaminationB,  taken  the  oath, 
been  enrolled,  and  has  subjected  himself  to  the 
orders  of  the  military.  v 

2.  Instjbance  ig=»340— Avoidance  of  PoticY 
— Skbvice  iw  Abmt— "AonvB  Service." 

An  insured,  who  enlisted  in  the  anny  medi- 
cal department  and  died  from  pneumonia  at  a 
training  camp  in  Kansas,  had  not  entered  into 
"active  service,"  within  an  insurance  iralicy  in- 
validating the  policy  if  the  insured  entered  the 
active  service  of  the  army  without  permission 
from  the  company;  "active  service"  being  serv- 
ice in  garrison  or  at  sea  in-  time  of  peace  or  be- 
fore an  enemy  in  time  of  war. 

Ellison,  P.  J.,  dissenting. 

Appeal  from  Circuit  Court,  Cooper  Coun- 
ty; Jac^  6.  Slate,  Judge. 

Action  by  Harry  T.  Redd  and  another 
against  tbe  American  Central  Life  Insur- 
ance Company.  Judgment  for  plaintiffs,  and 
defendant  appeals.    AiBrmed. 

George  F.  Longan,  of  Sedalla,  for  appel- 
lant 

W.  W.  Kingsbury  and  Roy  D.  Wllllaro.<), 
both  of  Boonville,  for  respondents. 

« 
BLAND,  J.     Plaintiffs  were  beneficiaries 
under  a  policy  of  life  insurance  written  up- 
on the  life  of  Boy  W.  Redd.    The  applica- 
tion for  the  insurance  provided : 

"That  active  service  in- the  army  or  navy,  in 
time  of  war,  shall  invalidate  said  contract  of  in- 
surance, unless  a  permit  for  such  service  shall 
bave  been  applied  for  in  writing  and  indorsed 
upon  the  policy  by  the  company,  and  such  extra 
premium  paid  therefor  upon  notification  as  the 
then  rules  of  the  company  may  provide." 
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The  policy  viro^dMi 

"In  case  of  death  froqi  service  in  war  withont 
permission  from  the  company,  the  fall  reserve 
for  this  policy  at  tbe  time  of  aiieh  death  only 
will  be  pidd." 

The  agreed  statement  of  facts  recites: 

"That  insnred  enUsted  in  time  of  war  on  No* 
vember  28,  1917,  at  Jefferson  Barracks  Mo^ 
■3  private.  Medical  Department,  Section  8,  Med- 
ical Officer's  Training  Camp,  unassigned,  for 
the  term  of  the  'Emergency';  that  he  was  regis- 
tered nnder  the  Selective  Service  Law  in  Black- 
water,  Cooper  county,  Missouri;  that  thereaft- 
er he  was  sent  by  the  military  authorities  to 
Camp  Funston,  Ft.  KUey,  Kansas,  where  Ue  died 
of  pneumonia,  while  in  serrice  aa  aforesaid." 

No  permission  was  given  tbe  insured  by 
the  defendant  to  enter  military  service.  Oth- 
er than  this  policy  of  insurance,  the  Insured 
had  $10,000  war  risk  insurance  with*  tbe 
United   States  gorermnent. 

Defendant  tendered  to  plalntifTs  tbe  full 
reserve  for  tbe  policy  at  tbe  time  of  tbe  In- 
sured's death,  but  plaintiffs  refused  tbe 
same.  Tbe  court  entered  Judgment  in  favor 
of  plaintiffs  for  tbe  face  value  of  tbe  policy, 
and  defendant  has  appealed. 

It  is  defendant's  contention  that  tbe  in- 
surance was  void,  except  as  to  tbe  reserve, 
for  the  reason  that  tbe  insured,  as  defendant 
claims,  entered  active  service  in  the  army 
In  time  of  war  without  its  permission.  A 
determination  of  what  "active  service"  means 
in  a  military  sense  disposes  of  this  case. 

(1, 2]  Defendant  does  not  seem  to  draw 
any  distinction  between  service  in  the  array 
and  "active"  service  therein.  We  believe 
that  one  has  entered  the  service  of  the  army 
when  he  has  passed  the  examinations,  taken 
the  oath,  been  enrolled,  and  has  subjected 
himself  to  tbe  orders  of  tbe  military.  See 
Welts  V.  Ins.  Co.,  48  N.  T.  34,  8  Am.  Rep. 
•51&  It  Is  therefore  apparent'  that  Insured 
had  entered  service  in  tbe  army  at  the  time 
of  his  death.  However,  we  believe  that  there 
Is  a  distinction  between  service  In  the  army 
and  "active"  service  therein.  The  applica- 
tion and  policy  must  be  construed  favorably 
to  the  Insured.  We  Iblnk  that  tbe  word 
"actlTe^  wonld  not  have  been  inserted  by 
defradant  in  the  application  were  it  not  in- 
tended that  it  be  given  some  meaning.  In 
fact,  the  words  "active  service"  in  a  military 
sense  have  a  well-deflned  meaning.  The 
New  Standard  Dictionary  defines  "active 
service"  in  a  military  sense  as: 

"(1)  In  garrison  or  at  sea  in  time  of  peace; 
(2)  before  an  enemy  in  time  of  war," 

The  New  Century  Dictionary,  voL  4,  p.  62, 
defines  It: 

"Active  service  (Milit.):  (1)  The  performance 
of  dnty  against  an  enemy,  or  operations  carried 
on  in  Ills  presence." 

Tbe  kind  of  active  service  that  we  are 
dealing  with  is,  according  to  the  policy,  such 


service  "in  time  of  -war." .  Is  one  who:  tuts 
entered  a  military  training  icamp.  and  Is 
there  In  course  of  training  in  tbe  medical 
department  of  the  army,  thousands  of  miles 
from  the  scene  of  hostilities,  to  be  regard- 
ed as  in  active  service  in  the  army  in  time 
of  war?  We  think  not  Such  a  person  is 
certainly  not  "before  an  enemy  in  time  of 
war,"  or  engaged  in  "operations  carried  on 
in  his  presence,"  nor  is  he  in  "tbe  perform- 
ance of  duty  against  an  enemy." 

The  policy  provides  that,  in  order  that  de- 
fendant may  not  be  liable  for  tbe  full  value 
of  the  policy,  death  must  be  from  service 
In  war.  This  provision,  taken  in  connection 
with  that  In  the  application,  shows  that  the 
application  and  policy  mean  that  tbe  service 
mentioned  was  to  be  in  operations  by  which 
war  is  carried  on  before  tbe  enemy;  that  is, 
tbe  service'  one  renders  when  engaged  or 
asslating  in  actual  hostilities. 

In  view  of  tbe  foregoing  construction  plac- 
ed upon  the  applleatlon  and  tbe  policy,  the 
insured  bad  not  entered  active  service  in 
tbe  army  in  time  of  war  when  be  died,' and 
plaintiffs  are  entitled  to  recover  the  full 
value  of  tbe  poUcy. 

The  Judgment,  Oierefore,  will  be  affirmed, 
and  it  is  so  ordered. 

TRIMBLiB,  jr.,  concurs. 
EliLISON,  P,  J.,  dissents  in  a  separate 
optnion. 

ELLISON,  P.  J.  I  find  myself  not  In  ac- 
cord with  much  that  is  said  in  tbe  opinion  of 
the  majority.  One  may  be  tn  the  active 
service  in  tbe  army  or  navy,  though  he  may 
be  in  what  may  be  called  tbe  noncombatant 
branch  of  that  service.  He  is  in  active 
service  on  board  a  battleship  as  pilot,  fire- 
man, and  many  other  capacities.  He  is  in 
active  service  in  the  army,  though  be  is  a 
snrgeon,  dvil  engineer,  or  commissary,  and 
many  other  capacities.  Indeed,  any  enlist- 
ed soldier  or  sailor,  sworn  into  tbe  service, 
in  time  of  war  and  subject  to  orders,  is  in 
active  service;  unless,  perhaps,  he  be  tem- 
porarily out  by  being  a  prisoner  of  war  and 
tbe  like.  To  carry  tbe  phrase  "active  serv- 
ice" to  the  extent  that  was  suggested  at  the 
argument  would  require  tbe  sdldler  to  be 
in  actual  combat,  and  would  strain  its 
meaning  to  tbe  point  of  absurdity. 

The  application  and  policy  should  be  con- 
strued together  and  each  given  some  effect, 
if  it  can  be  done  in  rpason.  Thus  rend  q.nd 
construed,  tbe  meaning  would  be  that,  if 
the  assured  enters  military  or  naval  serv- 
ice In  time  of  war  without  permission  of  the 
company,  it  Invalidates  the  policy,  even  if 
he  dies  when  not  tn  the  service  or  wherever 
and  under  whatever  condition;  or  from  ivbat- 
ever  cause,  he  may  die,  save  one;  arid  that 
is,  "in  case  of  death  from  service  in  war," 
the  policy  would  be  valid  for  the  reserve. 

Defendant  tendered  tbe.  full,  amount  of 
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tbe  reserve,  and  that  was  a  concession  that 
deceased  died  "from  service  In  war,"  and 
that  should  have  been  the  judgment. 


HEREFORD  v.  MYSTIC  WORKERS  OF 
THE  WORU).     (No.  12642.) 

(Kansas  City  Court  of  Appeals.    Missouri.    Dec. 
2.  1»1&) 

1.  IKBTJBANOIS    «=»724(1)— MTJTUAI,    BENEFIT— 

"Waives  —  Local  Lodge  Officeb  —  Local 

Medical  Examinee. 
Under  constitution  and  by-laws  of  defendant 
fraternal  beneficiary  association,  held,  that  a 
local  medical  examiner  was  not  an  officer  of  the 
local  lodge,  prohibited  by  such  constitution  and 
by-laws,  as  authoriced  by  Laws  1911,  p.  292,  { 
22,  from  waiving  provisi<ws  thereof;  but  was  an 
agent  of  the  supreme  body. 

2.  Inscbance  «=s>724(2)— MnrnAt  Benefit— 
Waiver— AoENi  of  S'cpbeio!  Body. 

A.  local  medical  examiner  of  a  fraternal  ben- 
eficiary association,  not  being  an  officer  of  the 
local  lodge,  but  an  agent  of  the  supreme  body, 
oould  waive  warranties  in  the  apjilicatioD  for  in- 
surance.    . 

3.  iRSintANCE   «S>724(2)— MtTTDAL   Benbtit— 

Waives— Answkbs  in  Application. 
Provision  of  application  for  insurance  in  a 
fraternal  benefit  association  making  answers 
warranties  was  waived;  the  local  medical  exam- 
iner, agent  of  the  supreme  body,  who  wrote  the 
answers,  having  for  years  l>een  insured's  physi- 
cian, and  knowing  as  much  about  her  as  she  did. 

4.  Insurance  «=»724(1)— Mittual  Benefit— 
Watveb— Membeb  or  Local  Looes— Agent 
OF  Supreme  Bodt. 

Laws  1911,  p.  292,  {  22,  authorising  a  fra- 
ternal benefit  association  by  its  constitution  and 
by-laws  to  prohibit  waiver  of  any  provision 
thereof  by  a  member  of  a  subonUnate  lodge,  does 
not  apply  to  such  a  member  in  his  capacity  of 
agent  of  the  supreme  body. 

Appeal  from  Circuit  Court,  Bates  Coun- 
ty;  C.  A.  Calvlrd,  Judge. 

Action  by  Edgar  L.  Hereford  against  the 
Mystic  Worlcers  of  the  World.  Judgment 
for  plalntitC,  and  defendant  appeals.  Af- 
firmed. 

D.  C.  Chastaln,  of  Butler,  Geo.  B.  Allen, 
of  Kansas  City,  and  C.  A.  Denton,  of  Butler, 
for  appellant. 

Silvers  &  Silvers,  of  Butler,  for  respond- 
ent 

BI^ND,  J.  Plaintiff  Is  the  beneficiary  In 
a  policy  of  Insurance  issued  by  the  defend- 
ant, ft  fraternal  beneficiary  association.  The 
insured  died,  and  defendant  refused  to  pay 
the  policy.  Plaintiff  brought  this  suit  for 
the  face  value  of  the  policy,  and,  having  re- 


covered a  verdict  and  Jndgment,  defendant 
has  appealed. 

The  suit  was  defended  on  the  ground  that 
the  insured  made  false  representations  as  to 
her  health  in  the  application  for  the  insur- 
ance. In  this  application,  which  she  signed, 
the  Insured  warranted  that  the  answers 
made  by  her  were  fully  complete  and  literal- 
ly true,  and  that  if  the  answers  were  not 
literally  true  the  certificate  Issued  to  her 
should  be  void.  The  constitution  and  by- 
laws of  the  defendant  provided  that,  if  the 
insured  made  any  false  representations  as  to 
her  health  in  her  application,  the  insurance 
should  be  void.  The  application  stated  that 
the  insured  had  never  had  bronchitis,  ha- 
bitual cough,  tuberculosis,  or  any  disease  of 
the  urinary  organs.  The  proof  of  death 
showed  that  the  insured  had  suffered  from 
chrqplc  bronchitis  more  or  less  for  15  years ; 
that  the  immediate  cause  of  her  death  was 
a  weak  heart  and  bronchial  trouble;  that 
the  heart  trouble  had  existed  for  a  few  weeks 
only,  but  the  bronchitis  for  16  years. 

To  meet  this  situation,  plaintiff  proved 
that  the  examining  physician  had  been  in- 
sured's physician  for  a  number  of  years.  The 
doctor  testified  that  she  could  not  have  con- 
cealed anything  from  him  as  to  her  physical 
condition  "within  the  last  16  to  20  years," 
because  he  had  been  the  family  tAiysldan 
and  knew  as  much  about  her  as  she  did 
herself.  The  doctor  further  testified  that  he 
filled  in  the  answers  contained  in  the  appli- 
cation, and  that  "I  don't  think  she  attempt- 
ed to  conceal  from  me  her  physical  condition 
or  mislead  me."  There  is  no  dispute  but 
that  the  physician  who  made  out  the  appli- 
cation for  the  Insurance  and  who  filled  in 
the  blanks  and  signed  the  application  as 
medical  examiner  was  the  agent  of  the  de- 
fendant. Plaintiff  says  that  on  account  of 
these  facts  the  defendant  waived  the  war- 
ranties made  in  the  application.  Defendant 
urges  that  in  view  of  the  statutes  of  Mis- 
souri, Laws  of  1911,  i  22,  p.  292,  and  the 
Constitution  and  by-laws  of  the  defendant, 
the  examining  physician  could  not  waive  this 
matter.     Said  statute  provides  as  follows: 

'"Bit  constitution  and  laws  of  the  society  may 
provide  that  no  subordinate  body,  nor  any  of 
its  subordinate  officers  or  members  shall  have 
the  power(8)  or  authority  to  waive  any  of  the 
provisions  of  the  laws  and  constitution  of  the  so- 
ciety, and  the  same  shall  be  binding  on  the  so- 
ciety and  each  member  thereof  and  on  all  bene- 
ficiaries of  members." 

Said  constitution  and  by-laws  read  as  fol- 
lows: 

"No  power  or  authority  shall  vest  in  any  su- 
preme officer,  or  in  any  subordinate  lodge  or  any 
officer,  or  member  thereof,  to  waive  or  suspeDd 
any  of  the  provisions  of  the  laws  of  the  order, 
nor  shall  any  of  the  acts  of  any  such  officer, 
lodge  or  member,  be  held,  taken  or  coosidercd 
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as  a  waiTer  of  any  of  the  lawa,  roles  or  regula- 
tions of  the  order." 

[1]  The  statute  quoted  authorises  the  de> 
fendant  to  enact  the  regulation  or  by-law 
mentioned,  except  that  the  statute  does  not 
permit  the  company  to  avoid  a  waiver  made 
by  one  of  Its  supreme  officers.  The  questioa 
for  determination  is  whether  the  examining 
physician  In  this  case  was  a  subordinate  of- 
ficer of  one  of  defendant's  subordinate  lodges. 
The  laws  of  the  order  provide  that  the 
snpreme  officers  of  the  lodge  eftiottld  consist 
of  various  officers  ln<dudlng  a-  supreme  med- 
ical examiner,  but  they  do  not  provide  that 
the  local  medical  examiner  shall  be  such  an 
officer.  However,  they  provide  that  the  su- 
preme medical  examiner  shall  appoint  all 
local  medical  examiners;  that  the  supreme 
examiner  shall  look  Into  thQ  quaUflcatious 
of  all  persona  applying  for-  the  appointment 
of  local  medical  examiner  aa  to  whether  such 
a  person's  habits  and  character  are  good; 
that  all  ai^llcations  for  membership  must 
be  submitted  to  the  supreme  medical  exam- 
iner before  any  beneficiary  certificate  Is  is- 
sued or  becomes  valid;  that  the  supreme 
medical  examiner  shall  have  the  right  to 
approve  an  application  for  the  whole  amount 
applied  for  or  for  such  part  of  the  amount 
as  he  seea  fit,  or  he  may  reject  the  applica- 
tion If  he  thinks  best  for  the  good  of  the 
order;  that  the  supreme  medical  examiner 
may  require  a  second  examination  if  not  sat- 
isfied vrith  the  first;  that  he  shall  keep  a 
record  of  the  applications  approved  or  re- 
jected; that  he  shall  make  such  rules  and 
promulgate  such  instructions  to  the  local 
medical  examiner  as  shall  tend  to  secure 
none  but  good  risks ;  that  he  shall  have  gen- 
eral snpervldon  over  the  whole  medical  de- 
partment; that  he  shall  have  power  to  an- 
nul or  rev<Ae  any  local  medical  examiner's 
commission;  that  be  shall  have  power  to 
recall  or  cancel  any  certificate  that  has  been 
obtained  fraudidently ;  that  all  commissions 
issued  by  the  supreme  medical  examiner  to 
local  medical  examiners  shall  be  under  the 
seal  of  the  supreme  lodge  attested  by  the 
secretary. 

lliere  is  nothing  in  the  laws  of  the  order 
showing  that  the  subordinate  lodge  has  any 
authority  whatever  over  the  local  medical 
examiner  In  the  work  of  taking  and  filling 
out 'applications  for  Insurance. 

Section  177  of  the  constitution  and  by-laws, 
under  the  heading  "Subordinate  Lodge  Offi- 
cers," provides  that  the  officers  of  a  sub- 
ordinate lodge  shall  be  a  prefect,  monitor, 
secretary,  banker,  marshal,  warder,  sentinel, 
and  three  supervisors.  A  local  medical  ex- 
aminer Is  not  mentioned  as  such  an  offi- 
cer. Sections  178,  179,  and  180  provide  for 
the  duties  of  the  prefect;  section  181  pro- 
vides the  duties  of  the  monitor;  sections 
182,  183,  184,  and  185,  the  duties  of  the 
secretary;  section  186,  the  duties  of  the 
banker;    section  188,  the  marshal;    section 


189,  the  warder;  section  190,  the  sentinel; 
section  191,  the  supervisors.  Section  187,  un- 
der the  same  heading,  is  as  follows: 

"The  physician  or  pbyaicians  must  fully  com- 
ply with  the  instractlons  of  the  Supreme  Medi- 
cal ESzaminer,  and  shall  not  recommend  or  ad- 
vise the  acceptance  of  any  persons,  as  benefit 
members,  unless  they  shall  find  them  by  the 
strictest  examination,  to  be  physically,  morally 
and  mentally  sound,  and  not  addicted  to  the 
habitual  use  of  intoxicating  drinks  or  narcotics. 
No  person  can  act  in  this  capacity  without  a 
commission  from  the  Supreme  Medical  EJxami- 
ner,  nor  unless  in  good  standing  in  the  order. 
The  fee  for  such  examination  must  be  paid  by 
the  applicant  in  all  cases." 

It  will  thus  be  seen  there  la  nothing  In 
the  laws  of  the  order  that  can  be  construed 
to  class  the  local  medical  examiner  as  aa 
officer  of  the  subordinate  lodge.  While  his 
duties  are  mentioned  under  the  general  head 
of  subordinate  officers,  he  Is  not  mentioned 
In  the  section  (section  177)  providing  Cor 
such  officers,  and  section  187,  where  he  is 
mentioned,  dtows  that  he  is  not  considered 
an  officer  of  the  subordinate  lodge,  for  it 
provides  that  he  shall  not  act  as  a  local  med- 
ioal  examiner  without  a  commission  from  the 
supreme  medical  examiner,  and  It  further 
shows  that  he  Is  onder  the  direction  and  In- 
struction of  that  officer. 

[2-4]  We  think  that  an  examlnatieii  of  &e 
entire  constitution  and  by-laws  of  defendant 
makes  It  apparent  thiit  the  local  lodge  uel- 
ther  had  the  appointment  or  discharge  of  the 
local  medical  examiner,  nor  any  jurisdiction 
over  blm  In  the  matter  of  taking  and  filling 
out  applications  for  Insurance.  It  is  there- 
fore our  opinion  that  the  local  medical  ex- 
aminw  was  not  a  subordinate  officer  of  a 
subordinate  body,  such  as  is  mentioned  in  the 
statute  quoted  supra.  Being  the  agent  of 
the  supreme  body,  he  could  and  did  waive 
the  warranties  coutalned  in  the  application. 
Thompson  v.  Modem  Brotherhood,  189  Mo. 
App.  15,  176  S.  W.  606;  Hubbard  v.  Modern 
Brotherhood,  193  S.  W.  911.  While  It  is  true 
that  the  statute  under  consideration  provides 
that  no  subordinate  "member"  may  waive  the 
provisions  of  the  laws  of  the  order  under 
certain  conditions,  t&e  local  medical  exam- 
iner in  this  case  was  something  more  than 
a  mere  member  of  a  subordinate  lodge.  He 
was  the  agent  of  the  supreme  medical  ex- 
aminer and  acted  for  him  and  in  his  place 
in  taking  this  application. 

We  have  examined  the  case  of  Woodmen 
of  the  World  v.  McHenry,  197  Ala.  541,  73 
South.  97,  and  like  cases  dted  by  defend- 
ant. The  facts  shown  in  the  opinion  in  the 
Alabama  case,  concerning  the  relation  of 
the  physician  therein  mentioned  to  the  head 
body  of  the  order,  are  very  meager.  There 
la  nothing  In  the  opinion  to  show  that  the 
physician  sustained  the  relation  to  the  head 
body  that  the  doctor  in  this  case  occupied. 

The  Judgment  Is  affirmed. 

All  concur. 
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•  RIFFB)  et  aL  V.  WABASH  RX.  CO.  et  aL 

(No.  1282S.) 

(Kaqsas  City  Court  of  Appeals.    Missouri. 
Dec.  2,  l»ia) 

1.  RAILBOilDS  ^=>114(1)  —  Floodino  Laitd 
—Action— Vabiance. 

In  an  action  arisinc  mtdee  Rev,  St.  1909,  | 
3150,  to  one  whose  land  is  damaged  by  water 
by  a  railroad's  failure  to  construct  and  main- 
tain suitable  openings  through,  its  roadbed  or 
suitable  ditches  along  its  roadbed  to  carry  off 
water  cast  against  it  in  ordinary  times,  plain- 
tiff may,  without  variance,  aUege  failure  in 
each  respect  as  the  cause,  and  recover  on  a 
showing  of  either. 

2.  Plsadihg      «s>262(1)   —  Awcrdmbut  — 

FOTJNDATIOH    or   SUIT. 

A  second  amended  petition,  being  the  only 
one  under  which  a  summons  was  issued  and 
sesved,  may  be  regarded  as  the  original  founda- 
tion of  the  suit. 

3.  PtBADiKo  9=»248(10)  —  AxEjnnam  — 
Changing  Oausb  or  Action. 

There  being  but  one  cause  of  action,  name- 
ly, for  overflow  caused  by  defendant  railroad's 
failure  to  obey  Bev.  St.  19Q»,  {  3150,  though 
suck  failure  could  arise  fnan  its  not  oonstract- 
ing  and  maintaining  ditches  along  or  an  open- 
ing through  its  roadbed,  plaintiff,  though  alleg- 
ing in  bis  petition  only  failure  as  to  lateral 
ditches,  could  In  his  amended  petition  allege 
failure  as  to  an  opening. 

4.  Bailboadb  €=>194(2%)  —  Beceivees  — 
tJABrLiTizs  IN  Opekation— Ptjbchasebs  or 

BOAD. 

I/iabilities  incurred  by  receivers  of  a  rail- 
road while  operating  the  road,  which  the  pur- 
chaser of  the  road  contracts  to  pay,  indnde 
liability  under  Rev.  St.  1909,  S  3150,  fw  over^ 
flows  from  absence  of  lateral  drains  and  open- 
ings through  the  roadbed. 

5.  VENDE  «=»22(1)  —  CODEFENDANTS  — 
AKENDMENT   op  PUEADINd^FotmDATION  OF 

Suit. 
The  summons  having  been  issued  under  the 
second  amended  petition,  whidi  was  against  a 
corporation  and  individuals,  so  that  the  peti- 
tions preceding  are  not  to  be  regarded  as  prior 
foundations  of  the  suit,  the  fact  that  the  first 
amended  petition  was  against  the  corporatioa 
alone  can  have  no  effect  on  the  question  of  ju- 
risdiction over  tlie  individuals  residing  in  counr 
ty  other  than  that  of  the  suit 

6.  Bailboads  €=194(6)— Pttbchask  at  Re- 
ceivers' Sale  —  Payment  op  Receivers' 
Liabilities. 

One  of  the  conditions  of  purchase  imposed 
by  decree  of  sale  of  railroad  being  agreement  of 
purchaser  that,  if  liabllitiea  incurred  by  re- 
ceivers while  operating  the  road  are  not  paid, 
the  road  may  be  taken  from  purchaser  and 
sold  to  pay,  held,  the  purchaser  in  effect  coa- 
traots  to  pay  such  liabilities. 


7.  Bailboads  «eb194<^— Ioabiutt  or  Pt7k- 
CUABEB  of  Boad— Joindeb  ot  Defendants. 

Bev.  St.  1909,  f  1734,  authoriiing  one  hav- 
ing a  cause  of  action  against  several,  and  en- 
titled to  one  satisfaction  thereof,  to  bring  suit 
thereon  against  all,  permits  receivers  of  a  rail- 
road and  purchaser  thereof  who  has  contracted 
to  pay  liabllitiea  incurred  by  the  receivers  in 
operation  of  the  road  to  be  sued  jointly  for 
establishment  and  enforcement  of  a  claim  for 
damages  in  operation. by  receivers;  joint  cause 
pf  action  not  being  necessary. 

8.  Railboasb  «:3>194(S)  —  Action  Against 
Sevebal — Unbkal  ob  Pbetended  Defend- 
ant. 

Relative  to  right  to  sue  the  purchaser  of  a 
railroad  and  the  prior  receivers  thereof  in  a 
county  other  tiian  where  receivers  resided,  the 
purchaser  was  not  an  unreal  or  pretended  de- 
fendant, but  was  properly  joined  under  Rev.  St 
1909,  i  1732,  as  necessary  to  a  complete  deter- 
muiatioo  or  settlement  of  the  question  involved ; 
action  being  to  establish  and  eniloioe  liability 
of  the  receivers  for  damages,  which  the  purchas.- 
er  agreed  to  pay. 

9.  Tbial      «s>327  —  Vebdiot  —  Codefend- 

ANTS. 

The  purchaser  of  a  railroad  need .  not  be 
mentioned  in  verdict  in  action-  against  it  and 
the  prior  receivers  thereof  to  establish  and 
enforce  liability  of  receivers  for  damages,  whi<A 
the  purchaser  agreed  should  be  paid ;  Uability 
of  the  purchaser  flowing  as  matter  of  law  from 
establishment  of  the  claim  against  tbe  receiv- 
ers. 

10.  cobfobations  «s>508(2)  —  action  — 
Venue. 

By  express  provision  of  Rev.  St.  1909,  { 
1754,  a  corporation  may  be  sued  in  the  cotinty 
where  the  cause  of  action  accrued. 

11.  Railboads  ®=>207  —  Beceivebs  —  Suit 
Against  afteb  Sale  of  Bailboao. 

liiability  of  receivers  of  a  railroad  for  fail- 
ure to  perform  their  statutory  duty  in  opera- 
tion of  the  road  not  terminating  till  their  final 
discharge,  they  may  be  sued  after  sale  of  the 
road. 

12.  CouBTS  €=»JK)1  —  Suing  Fbdebal  Re- 
ceiveb  in  State  Coubt. 

Beceivers  appointed  by  a  federal  court  are 
suable  in  a  state  court. 

13.  Railboads  <S=>113(5)  —  Opening  fob 
Stbeam— Filling  Bed— Liability. 

A  railroad  decreasing  the  depth  by  filllnc 
in  the  channel  of  a  stream  under  a  railroad 
bridge,  resulting  in  flooding  lands,  would  be.  lia- 
ble under  Rev.  St  1909,  §  3150,  as  for  failure 
to  constnict  and  maintain  suitable  oi>ening8 
through  its  roadbed  to  carry  off  water,  though 
it  might  also  be  liable  for  negligence  under 
section  3149. 

14.  Tbial  <8=>2S3(S)  —  Instbuotioh  —  Iq- 
NOBiNG  Issues. 

An  instruction  directing  a  verdict  in  action 
under  Bev.  St  1909,  (  8150,  against  a  rail- 
road for  flooding  from  insufficient  drains  and 
opening,  ignoring  the  question  of  it  being  from 
an  unprecedented  rain,  is  erroneous. 
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15.  Tbia£  «c»>29B(S)  *-  ■  iMBXBVonoiifl  ~ 
ConsTsuornm  as  Wholb— Cokitjcx. 
It  cannot  be  aaod  that,  taking  tb*  Instmc- 
tions  as  a  whole,  there  was  no  «rror  where  one 
iostructioo  in  and  of  itseU  authorixed  a  ver- 
dict against  a  railroad  for  overflow  from  in- 
sufficient opening,  without  regard  to  whether 
the  flood  was  unprecedented,  though  another 
instraction  .submitted  that  question. 

Aiveal  from  Clrcalt  Court,  Bay  County; 
Frank  P.  IMvUbiaa,  Judge. 

Action  by  Arch  M.  BlfFe  and  others  against 
the  Wabash  Ballway  Company  and  otliers. 
Judgment  for  jdalntlflB,  and  defendants  ap- 
peal.   Reversed  and  ronanded. 

J.  Ii.  Minnis,  of  St.  Lonls,  S.  J.  &  G.  0. 
Jones,  of  CarrolltoD,  and  Lavelock  &  Kirk- 
pattlck,  of  Blcbmond,  for  appellanta 

Geo.  W.  Crowley,  A  M.  Clark,  and  M.  M. 
UilUgan,  all  of  Blchmond,  for  respondents. 

TBIMBLB,  J.  In  June,  1915,  plaintiffs' 
crop  nortb  of  and  adjacent  to  the  right  of 
way  of  the  railroad  hereinafter  mentioned 
was  overflowed.  This  suit  was  instituted  to 
recover  $1,200  damages.  The  jury  returned 
a  verdict  for  $396,  and  defendants  appealed. 

[1-3]  Plaintiff's  land  is  about  a  quarter  of 
a  mile  west  of  Bolllns  creek,  which  flows 
south  to  the  railroad,  which  crosses  said 
stream,  practically  at  right  angles,  over  what 
is  known  as  bridge  No.  575,  and  from  thence 
said  creek  flows  in  a  southerly  direction, 
emptying  into  the  Missouri  river.  The  land 
north  of  the.  railroad  and  west  of  the  creek, 
including  plaintiff's,  is  higher  than  the  land 
south  of  the  railroad.  Consequently  all 
water,  surface  included,  flowing  against  the 
railroad  at  the  place  in  question  would  be 
obstmctad  by  the  roadbed  unless  suitable  and 
sufficient  openings  across  and  through  the 
right  of  way.  were  constructed  and  maintain- 
ed, as  required  by  section  3150,  R.  S.  Mo. 
1909.  The  only  opening  available  for  the  prop- 
er care  of  water  along  the  raUroad  adjacent 
to  the  land  in  question  was  the  channel  of 
the  above-named  creek  under  said  bridge  No. 
575.  Therefore,  If  said  channel  opening  were 
reduced  so  as  to  be  insufficient  for  said  pur- 
pose in  ordinary,  times,  then  there  would  be 
a  failure  to  have  and  maintain  the  statutory 
openings.  And  if  plaintiff's  land  was,  in  an 
ordinary  tlme^  overflowed  either  because  of 
the  failnre  of  the  railroad  to  construct  and 
Tnaintniw  lateral  ditches  to  connect  with  said 
stream,  or  because  the  railroad  has  reduced 
the  stream  opening  under  the  bridge  so  that 
it  was  no  longer  sufficient,  then,  under  sec- 
tion 3160,  the  plaintiff  had  a  cause  of  action 
for  the  loss  sustained.  The  fact  that  a  cause 
of  action  would  arise  frpm  either  one  of 
tliese  fiiilsres  to  obey  the  statute  is  mention- 
ed here  to  show  that  plaintiff,  in  bringing  lila 
suit  under  tbe  statute,  had  a  right  to  allege 


botli  violations,  and  to  submit  Ms  euetcf  tbe 
Jury  upon  whichever  one  the  evidence  disclos- 
ed was  the  cause  of  Uie  damage.  Henoe  tlie 
fact  that  plaintiff  included  in  his  petition  al- 
legations of  a  failure  to  maintain  lateral 
ditches  as  a  cauae  of  the  overflow  ought  not 
to  be  regarded  as  basing  the  petition  wholly 
DiKm  that.  The  petition  does  allege  a  failure 
to  oonstmct  and  maintain  suitable  c^jenlngs 
across  and  through  the  railroad  as  the  cause 
,of  the  overflow.  The  statute  gives  a  right 
ot  action  if  either  caused  it  The  petition 
alleged  both  did  it,  and  therefore  the  fact 
that  the  case  was  submitted  to  the  Jury  up- 
on tbe  fbilure  to  construct  and  maintain  suit- 
able openings  did  not  create  a  difference  be- 
tween the  pleaded  cause  of  action  and  the 
one  submitted.  The  petition  hereinabove 
referred  to  is  the  second  amended  petition, 
but,  as  it  is  the  only  one  under  which  sum- 
mons was  issued  and  service  had,  we  may  re- 
gard it  as  the  original  foundation  of  the  suit. 
Even  if  it  could  not  be  bo  regarded,  and  evm 
though  the  first  petition  alleged  only  a  fail- 
ure to  maiitoin  lateral  ditches,  nevertheless 
plaintiff  had  the  right  to  include,  in  hla  sec- 
ond amended  petition,  the  failure  to  con- 
struct and  maintain  openings  Uirougb  the 
roadbed.  Only  one  cause  of  action  existed, 
namely,  the  right -to  recover  loss  from  over- 
flow caused  by  defendant's  failure  to  obey 
tbe  statute,  though  there  are  two  ways  in 
which  sudbi  failure  may  arise.  However,  the 
first  petition  charged  a  failure  In  both  re- 
spects; so  that,  even  if  we  could  otherwise 
look  to  tbe  first  petition,  as  defendant  8ug>- 
gests,  in  order  to  confirm  defendant's  view 
that  plaintiff's  pleading  did  not  in  fact  rest 
upon  anything  more  than  the  failure  to  main- 
tain lateral  ditches,  nevertheless  no  such.  coo> 
flrmation  is  to  be  found. 

[i,  t]  Objection  is  made  to  the  Jurisdiction 
of  the  court  over  tbe  defendants.  To  under- 
stand this  properly  it  should  be  stated  that, 
when  tbe  cause  of  action  accrued  in  June, 
1915,  the  railroad,  then  belraging  to  the  War 
bash  Railroad  Company,  was  in  the  hands 
of  the  defoidant  receivers,  under  an  order 
and  appointment  of  tbe  federal  court  In 
October,  1915,  and  before,  the  present  suit 
was  instituted,  there  was  a  sale  under  the 
receivership  of  the  railroad  to  the  defendant 
Wabash  Roilway  Company.  Under  the  terms 
of  the  decree  of  sale  the  liabilities  Incurred 
by  the  receivers  while  operating  the  road 
were  taken  care  of;  one  of  the  conditions  of 
purchase  being  an  agreement  on  the  part  of 
the  purchaser  that.  If  such  liabilities  were 
not  paid,  the  road  Itself  could  be  taken  from 
the  purchasers  and  sold  to  pay  the  liabilities 
incurred  as  aforesaid.  Plaintiff's  claim 
comes  within  that  category.  The  first  peti- 
tion was  filed  April  8,  1916,  and  was  against 
the  Wabash  IR&iUoay  Company  alone.  The 
second  amended  petition  was  filed 'June  9, 
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1917,  in  whldt  the  recetrera  were  Joined  aa 
parties  to  the  snlt,  the  receivership  and  the 
mle  to  the  Wabash  RtiUtooy  C!ompany,  to- 
gether with  Its  obligation  to  pay  the  liabili- 
ties her^nabove  referred  to,  all  being  proper- 
ly set  forth  along  with  a  statement  of  the 
cause  of  action  as  having  arisen  In  June,  191Q, 
against  the  receivers  by  reason  of  their  fail- 
ure to  obey  the  statute  in  the  respects  here- 
inabove mentioned.  As  stated  betare.  It  was 
under  the  second  amended  petition  the  sum-, 
rnons  was  issued.  Hence  the  petitions  pre- 
ceding It  are  not  to  be  regarded  as  prior  foun- 
dations of  the  suit,  and  for  this  reason  the 
fact  that  the  first  petition  was  against  the 
Wabash  Railico]/  Company  alone  can  have  no 
effect  upon  the  question  of  jurisdiction  about 
to  be  considered.  The  suit  was  brought  in 
Ray  county,  through  which  the  railroad  runs, 
and  summons  was  issued  to  said  county  for 
the  defendant  Wabash  Rallirav  Company  and 
to  St  Louis  for  the  receivers  of  the  Wabash 
Railroad  Company.  Service  was  obtained  in 
these  respective  places.  The  situation,  then, 
is  this:  At  the.  time  suit  was  brought,  the 
railroad  had  been  sold  to,  and  was  in  the 
hands  of,  the  Railirov  Company.  It  did  not 
ccnnmlt  the  wrong,  but  was  only  the  purchas- 
er at  a  sale  wherein  one  of  the  conditions  of 
the  purdiase  was  that,  lb  addition  to  the 
payment  of  the  successful  bid,  the  liabilities 
Incurred  by  the  receivers  while  in  charge  of 
the  road  should  be  paid.  Now,  defendants' 
dalm  Is  that  jurisdiction  in  Ray  county  could 
not  be  obtained  over  the  receivers  in  St. 
Louis  l>y  joining  with  them  the  purchaser 
railway  company  and  getting  service  on  it 
In  Ray  county.  The  receivers,  who  were  the 
\^Tongdoer8,  were  not  Jointly  liable  with  the 
purchaser  railway  company ;  and  the  theory 
is  that  the  latter  is  not  a  real  defendant  in 
the  case;  furthermore,  it  seems  to  be  urged 
that  the  railway  company  did  not  contract  to 
liay  those  liabilities  of  the  receivers  which 
at  the  time  of  purchase  had  not  been  re- 
duced to  Judgment,  or  made  Hens,  but,  as  to 
them,  merely  bought  the  property  subject 
thereto. 

[6,  7]  As  to  this  last-mentioned  feature  of 
defendant's  contention,  we  entertain  the  view 
that  under  the  foreclosure  decree  and  the 
special  master's  deed  the  purchasing  railway 
company  did  contract  to  pay  the  liabilities 
incurred  by  the  receivers.  Manifestly,  under 
(he  terms  of  the  decree,  no  purchase  of  the 
road  would  have  been  allowed,  and  none  was 
authorized,  without  an  agreement  on  the  part 
of  the  purchaser  that,  in  addltl(n  to  the 
amount  bid,  the  property  purchased  should 
stand  good  for  all  of  such  liabilities,  and 
that,  too,  with  no  proviso  in  the  decree  that 
the  amount  expended  in  the  payment  of  such 
liabilities  should  not  exceed  the  value  of  the 
road.  While  the  purcduse  under  the  decree 
may  not  have  Imposed  upon  the  corporate 
entitsr  of  the  pnrdiaser  an  afflrmatlTeg  inde- 


pendent obligation  a^Mmite  from  the  prop- 
erty purchased  and  distinct  from  the  privi- 
lege of  buying  same,  stUI  tnA  privilege  of 
purchase  and  the  sabaequent  oontinned  own- 
ership of  the  property  were  coupled  with,  and 
made  dependent  upon,  the  payment  of  such 
receivers'  liabilities.  As  said  in  Jones  v.  Chi- 
cago, etc.,  R.  Ca,  97  Neb.  306,  310,  149  N.  W. 
813,  814: 

"The  decree  on  its  face  shows  that  payment  of 
the  bid  is  not  the  full  measore  of  tile  putclias- 
er's  liability." 

In  other  words,  plalntUt  had  a  cause  of 
action  against  the  receivers  and  also  one 
against  the  purchasing  railway  company  for 
the  same  loss ;  the  cause  of  action  against 
the  latter  being  dependent  upon  the  validity 
of  the  claim  against  the  former.  While  these 
causes  of  action  are  not  Joint,  that  Is,  the 
wrong  done  to  plaintiff  was  not  jointly  cre- 
ated by  the  receivers  and  the  purchaser,  yet 
plaintiff  had  the  right,  by  establishing  the 
validity  of  his  claim  against  the  receivers,  to 
enforce  payment  thereof  against  the  purchas- 
er railway  company.  Under  these  circum- 
stances it  would  seem  that  secticm  1734,  R. 
S.  1909,  permits  plaintiff  to  sue  the  parties 
jointly,  even  though  he  has  not,  as  stated 
above,  a  joint  cause  of  action  against  them. 
Cooney  v.  Pryor,  208  S.  W.  629,  and  cases 
therein  cited. 

[1-12]  As  we  view  the  case*  the  purchaser 
railway  company  Is  not  an  unreal  or  mere 
pretended  defendant  having  no  interest  in 
the  controversy,  but  that  It  has  a  real  and 
substantial  interest,  In  fact  the  most  sub- 
stantial, since,  if  the  claim  is  valid,  it  will 
be  the  one  who  will  pay  It.  It  Is  not  like 
those  cases  where  a  party  having  no  Interest 
in  the  case  Is  made  a  defendant  in  order  to 
obtain  Jurisdiction  In  that  venue  over  other 
parties  living  elsewhere.  Nor  is  it  Uke  those 
cases  wherein  the  plaintiff  falls  to  obtain  a 
Judgment  against  the  defendant  upon  whose 
primary  liability  the  liability  of  the  others 
depends,  as  in  mechanic's  lien  suits  against 
the  contractor  and  the  owner  of  the  prop- 
erty. Nor  is  the  case  at  bar  like  those  where- 
in Jurisdiction  is  obtained  over  the  defendant 
living  outside  the  venue  by  Joining  hinf  with 
a  resident  defendant,  and  then,  as  soon  as 
this  is  accomplished,  dismissing  as  to  the  lat- 
ter and  proceeding  to  judgment  against  the 
former.  There  is  no  element  of  trickery  or 
fraudulent  purpose  In  the  Joining  of  the  two 
classes  of  defendants  in  this  case.  Nor  was 
the  resident  defendant,  the  railway  company, 
released  in  any  way.  Although  the  verdict 
of  the  Jury  mentions  only  the  receivers,  still 
the  liability  of  the  railway  company  flows  as 
a  matter  of  law,  not  of  fact,  from  the  es- 
tablishment of  the  claim  against  the  receiv- 
ers. Hence  It  was  not  essential  for  the  Jury 
to  include  the  company  in  its  verdict  And 
althoDgh  the  Judgment  authorizes  execution 
against  the  receivers  only,  yet  the  railway 
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company  Is  not  released.  Ob  ttte  coatrary, 
the  tnd«ment  shotra  on  its  face  that  the  rail- 
way company  Is  not  released,  bat  that,  If  It 
does  not  pay  the  Judgment,  the  same  will  be 
enforced  In  the  manner  provided  in  the  fed- 
eral coart's  decree  of  foreclosure.  The  plaln- 
tlif  did  not,  after  securing  local  Jurisdiction 
through  making  the  resident  railway  com- 
pany a  party  defendant,  release  the  latter  in 
any  way.  It  remained  in  oonit  and  fought 
the  establishment  of  the  dalm  to  the  very 
last,  and  is  here  fighting  It  As  said  before, 
it  has  a  real  and  substantial  Interest  in  the 
matter  litigated,  and  hence  the  trial  covirt's 
jurisdiction  should  not  be  denied,  as  it  Is  in 
eases  where  the  Jorlsdlctlon  was  obtained  on- 
ly throu^  the  method  of  employing  a  mere 
straw  defendant.  The  railway  company  was 
rightfully  made  a  defendant  under  section 
1732,  and  service  was  properly  obtained  un- 
der section  1760.  The  cause  of  action,  which 
is  the  foundational  basis  of  the  liability  of 
all  the  defendants,  and  without  which  no  na- 
tality asatatst  any  oif  them  conld  be  predicat- 
ed, "accrued"  in  Ray  county.  Hence  the 
suit  coald  be  brought  time.  Section  1754, 
R.  S.  1900;  State  ex  rel.  v.  Jcmes,  270  Mo. 
230.  192  S.  W.  980.  The  fact  that  the  re- 
ceivers had  sold  the  railroad  before  the  suit 
was  Instituted  malses  no  difference.  They 
were  liable  for  failure  to  perform  their  Stat- 
utory dn^,  and  their  liability  as  such  re- 
ceivers does  not  terminate  until  their  final 
discharge.  33  Cyc.  721,  722;  34  Cyc.  411. 
And  they  were  suable  in  a  state  court  34 
Cyc.  424. 

[11]  The  evidence  amply  tended  to  show 
I  hat  the  recovers  for  several  years,  and  as 
late  as  1916,  reduced  the  opening  under  the 
liridge  aforesaid  by  pnttlng  rock  in  the  bot- 
tom ot  the  stream  at  that  point  and  "oon- 
i-retlng"  it ;  that  tills  greatly  lessened  the 
ordinary  canying  capacity  of  the  stream  at 
said  point,  which  theretofore  had  been  suffl- 
ilent  The  receivers  created  no  other  open- 
ings in  ilea  of  the  one  thus  reduced.  Hence, 
if  the  opening,  after  it  was  reduced,  was  In- 
sofflcient  to  carry  off  the  water  in  ordinary 
times  and  freshets,  thai  there  was  a  failure 
to  obey  the  statute  in  reference  to  the  main- 
tenance of  sutBdent  openings,  and  hence  In- 
Htmctlon  No.  1  for  plaintiff  did  not  sabmlt 
the  case  upon  an  issue  not  pleaded,  nor  did 
it  Introduce  matters  foreign  to  the  issue. 
There  was  ample  evidence  tending  to  show 
that  the  filling  up  at  the  cliannel  caused  the 
overflow,  and  that  such  opening  as  was  main- 
tained -was  not  sufficient  to  drain  the  water 
In  ordinary  times.  The  filling  in  and  con- 
creting of  the  creek  under  the  bridge  so  as  to 
impede  the  waters  and  cause  the  overflow 
.ind  the  fSllnre  to  provide  other  openings  In 
lien  thereof  would  render  the  receivers  li- 
able under  aectloa  31S0  even  tbon^  they 


ml^t  have  also  been  liable  for  negligence 
under  section  3149,  R.,8.  1900. 

[14,  IB]  WhUe  plaintiffs'  instmction  No.  1 
could  not  be  nnderstood  as  requiring  open- 
ings suffldent  to  carry  off  an  water,  no  mat- 
ter how  great  or  imprecedented  the  flood,  but 
Included  the  Question  of  whether  the  over- 
flow arose  from  extraordinary,  unnsual,  and 
unprecedented  rainfall,  nevertheless  Instmc- 
tion No.  2  also  covered  the  case  and  directed 
a  verdict  without  requiring  the  Jury  to  find 
that  the  overflow  was  not  from  unprecedent- 
ed ralnfidl.  This  was  error.  Cooney  v.  Pry- 
or,  208  S.  W.  630,  631.  We  cannot  say  that 
the  Instructions  when  taken  as  a  whole  cured 
the  error,  for  the  Jury  could  wdl  have  fol- 
lowed No.  2  and  found  a  verdict,  and  we 
have  no  way  of  knowing  that  they  did  not. 
The  instruction  was  not  merely  indefinite  or 
uncertain  in  a  matter  which  the  other  In- 
structions rendered  definite  and  certain,  but. 
within  and  of  itself  alone,  authorised  a  ver- 
dict, and  in  that  respect  was  confusing,  and 
also  conflicted  with  defendant's  instructions. 
Hence  it  cannot  be  said  that,  taking  all  the 
instructions  and  reading  them  as  a  whole, 
no  error  existed  by  reason  of  the  defect  in 
said  instruction  No.  2. 

For  this  reason,  the  Judgment  is  reversed, 
and  the  cause  is  remanded  for  a  new  trial. 

All  concur. 


PAULSON  V.  WABASH  RI.  CO. 
(No.  12825.) 

(Kansas  City  Court  of  Appeals.    Missouri. 
Dec  2,  191&) 

Watebs     and     Watkb    Coubses    «=»118  — 

ERODING    LAITD   —   ESXTBAOBDINABT    RAIN- 
FALI,. 

A  railroad  is  not  liable  for  flooding  land, 
where  it  Is  caused  by  eztraordintury  and  un- 
precedented rainfall. 

-  Appeal  from  Circuit  Court,  Bay  County ; 
Frank  P.  Dlvllblss,  Judge. 

"Not  to  be  officially  published." 

Action  by  Mmer  A,  Paulson  against  the 
Wabash  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed, 
and  remanded. 

Lavelock  &  Earkpatrlck,  of  Rlchmraid,  J. 
L.  Minnie,  of  St  Louis,  and  S.  J.  Jones,  of 
Carrollton,  for  appellant 

Gamer,  Clark  &  Gamer,  Crowley  &  Jacobs, 
and  Roberta,  MlUigan  A  MUllgan,  all  of  Rich- 
mond, for  respondent 

ELLISON,  P.  J.  Plaintiff's  action  was  in- 
stituted to  recover  damages  of  defendants 
for  the  overflow  of  his  Umds  and  destruction 
of  his  crops.  He  recovered  Judgment  in  the 
trial  court 
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Otfendant  Is  a  coiporatloa  operadng  a 
railro&d  througb  Ray  county,  and  plaintiff 
owns  land  adjoining  'parts  of  Its  lisht  of 
way.  When  plaintiff's  action  accrued,  the 
railroad  corporation  was  in  the  hands  of  a 
receiver  appointed  by  the-  federal  court 
There  was  a  sale  of  the  road  under  this 
receivership  to  the  defendant  railway  com- 
,  pany,  under  the  terms  of  which  sale  the  de- 
fendant purchaser  took  and  accepted  the 
pr(^>erty  upon  the  express  condition  tliat  it 
should  be  charged  with  the  payment  of  all 
unpaid  current  Mabilitles,  indebtedness,  and 
obligations  of  the  receivers,  incurred  by 
them  in  the  operation  of  the  railroad. 

There  was  evidence  tending  to  support 
plaintiff's  claim  for  damages,  which,  since 
the  verdict  In  his  favor,  we  must  accept  as 
the  facts  in  that  behalf;  and  we  will  direct 
our  attention  to  the  second  Instruction  given 
for  him.  In  cases  of  this  kind  there  is  no 
liability  for  an  extraordinary  and  unprece- 
dented rainfall.  The  instruction  does  not 
contain  that  exertion,  and  yet  directs  a  ver- 
dict. It  submitted  the  case  without  explana- 
tion or  quallflcatlon  and  would  naturally 
mislead  the  Jury.  It  falls  directly  under 
the  decisions  of  EUet  v.  Railroad,  76  Mo.  518, 
534,  and  Cooney  v.  Pryor,  203  S.  W.  630,  and 
cases  dted. 

The  action  was  brought  in  Bay  county 
through  which  the  defendant  railroad  runs. 
The  receivers  resided  in  St.  Louis.  Service 
was  had  on  the  railroad  In  Ray  county,  and 
a  summons  was  issued  to  St.  Louis  and  serv- 
ed on  the  receivers  in  that  city.  In  this  sit- 
uation, defendant  makes  the  point  that,  since 
the  injury  happened  to  plaintiff  when  the 
road  was  in  charge  of  the  receivers,  the 
railroad  defendant,  purchasing  afterwards 
at  the  receivership  sale.  Is  not  liable,  and 
therefore  should  not  have  been  made  a  de- 
fendant, thereby  permitting  a  summons  to  be 
sent  to  St.  Louis  to  bring  in  the  receivers. 

It  is  insisted  that,  in  these  circumstances, 
the  trial  court  did  not  have  Jurisdiction. 
This  phase  of  the  defense  is  likewise  an- 
swered in  a  second  Cooney  Case  decided 
with  the  one  cited  above-;  Cooney  t.  Pryor, 
203  S.  W.  629. 

But  it  is  now  urged  that  we  were  in  error 
in  the  latter  case  in  stating  that  the  defend- 
ant railroad  company  assumed  the  obliga- 
tions incurred  by  the  receivers.  This  objec- 
tion is  disposed  of  against  the  defendant  by 
the  opinion  of  Trimble,  J.,  in  a  like  case  to 
this  promulgated  at  this  term.  Biffe  v.  Rail- 
way, 207  S.  W.  78.  In  the  Cooney  Case  It 
was  pleaded  that  the  purchasing  railway 
"assumed"  the  liability  of  the  receivers.  It 
is  true  that  In  every  sense  it  did.  not  broadly 
asstune  all  obligations  of  the  receivers.  But 
in  effect  it  did.  As  stated  in  the  Biffe 
Case,  there  was  not  what  might  ordinarily 
be  called  a  personal  assumption  of  the  obli-. 


gationB;    yet  the  railway  company  was  to 
pay  than  «r  lose  the  road. 

The  Judgment  is  reversed*  and  the  cause 
ronanded.    All  ooDOur. 


BAIIiEnr  T.  WABASH  BT.  OO.  et  aL 
(No.  12824.) 

(Kansas  City  Court  of  Appeals.    HissoorL 
Dec.  2,  1918.) 

1.  Tbial  «s>26S(3)  —  iNSTBUonoif  —  lo- 
NOBiiro  DXIXNSE. 

A  defense  in  action  against  railroad  for 
flooding  land  from  embankment  sliding  into 
creek  being  unprecedented  rainfall,  of  which 
there  was  evidence.  Instruction  covering  entire 
case  and  directing  verdict  ignoring  that  •question 
is  erroneous. 

2.  Waters  and  Wateb  Ooxtbses  «=>179(6) — 
FLOODiira  Land  —  EIxtbaobdiitabt  Bai:t- 

FAUr-KTIDKNCB. 

Evidence,  in  action  sgainst  railroad  for 
flooding  land  from  embankment  sliding  into 
stream,  htiid  sufficient  to  go  to  jury  on  the  de- 
fense of  extraordinary  rainfaJL 

3.  Watebs  and  Wateb  Ooubsbb  ^=>171(2)— 
El-ooDiNo  Land— LiABiMTT— Act  ow  God — 
CoHCUBBINd  Neouobnoe. 

A  railroad  is  liable  for  flooding  land  if  its 
negligence  concurs  with  an  act  of  C!od  and  is 
one  of  the  proximate  causes. 

4.  Tbial  «=>194(14)  —  IirsTBUonoN  — 
Pbovinck  or  Jubt. 

Requested  instructions  that,  even  if  defend- 
ants' embankment  had  slipped  and  was  seepy, 
they  were  not  therefore  required  to  anticipate 
it  would  slide  into  the  cteek,  invades  the  prov- 
ince of  the  jury. 

Appeal  from  Circuit  CVmrt,  Bay  Oounty; 
Frank  P.  DivUbiss,  Judge. 
"Not  to  be  officially  published." 

Action  by  James  Bailey  against  the  Wa- 
bash Bailway  Company  and  others.  Judg- 
ment for  plaintiff,  and  defendants  appeal. 
Beversed  and  remanded. 

J.  1m  Mlnnis,  of  St  Louis,  S.  J.  &  O.  C. 
J<me8,  of  CarroUton,  and  lAvelodc  &  Klrk- 
patrick,  of  Bichmond,  for  appellants. 

Oeorge  W.  Crowley,  M.  M.  Milligan,  and 
Gamer,  Olaric  &  Gamer,  all  of  Bichmond. 
for  respondent 

BLAND,  2.  This  Is  an  actloa  to  recover 
damages  for  the  overflow  of  plaintiff's  lands 
resulting  In  injury  to  his  land  and  the  de- 
struction of  his  crops. 

The  facts  show  that  what  is  known  as 
Foster  creek  in  Ray  oounty.  Mo;,  runs  paral- 
lel with  the  roadbed,  of  the  Wabash  RaU- 
wajr'g  ^formerly  the  Wabash  Railroad's)  right 
of  way  in  an  easterly  and  westerly  dlr«c- 
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tion  on  the  north  side  of  ipIalntUTs  22  acres 
of  landt  FlaintUTs  land  Is  lower  than  tbe 
embankment  of  the  railroad.  The  creek  is 
on  plaintiff's  land  about  75  feet  sonth  of 
the  railroad  tracks.  Foster  creek  originate! 
several  miles  bade  and  north  of  the  railroad 
in  the  hlllB  of  Bay  connty  above  the  Missonrl 
river.  It  flows  under  the  railroad  aboat 
1^  miles  west  of  plaintiff's  land.  A  ediort 
distance  east  of  the  place  it  was  obstructed 
by  defendants.  It  tnms  in  a  southeasterly  di- 
rection and  flows  about  three-fourths  of  a 
mile  and  empties  into  the  Missouri  river.  The 
railroad  embaakment  at  the  place  the  creek 
was  obstructed  was  built  upon  bottom  land, 
the  earth  being  of  a  seepy  nature  The  com- 
pany, for  at  least  two  years  previous  to  the 
flooding  ot  plaintilTs  land,  had  suffered  firom 
slides  of  Oie  embankment  to  the  south  or  to- 
wards the  creek.  The  summer  of  1915  was 
one  of  a  great  many  rains,  and  the  high  em- 
bankmiait  nialntalned  by  the  railroad  had 
slipped  or  sllded  at  various  times  during  that 
summer  so  that  It  would  leave  the  tracks 
snspended  above  the  roadbed.  To  remedy 
this  the  company  had  caused  hundreds  of 
loads  of  dirt,  rock,  and  various  other  debris 
to  be  hauled  and  dumped  on  this  embank- 
ment; but,  on  account  of  the  nature  of  the 
earth  upon  wbldi  this  added  weight  was 
placed,  the  «nbankment  cmitinued  to  slip 
and  slide  toward  aie  creek  until  finally  a 
Iieavy  laln  came  about  the  first  of  July  caus> 
log  a  further  slide  of  about  200  feet  of  earOi 
from  tbe  embankment  into  the  creek,  so  that 
the  latter  was  completely  obstructed  resulting 
in  a  very  large  voliune  of  water  being  divert- 
ed uRcw  plaintUT^  land  destroying  his  crops 
thereon  and  cutting  away  and  destroying  be- 
twe«i  one  and  two  acres  of  land  belonging  to 
bim. 

[1]  Among  the  defenses. pleaded  was  "un- 
precedented and  extraordinary  rainfall"  or 
act  of  God.  Plaintlfl's  instruction  No.  1  cov- 
ering the  entire  case  and  directing  a  verdict 
entirely  Ignored  the  question  of  unprecedent- 
ed rainfall.  TWs  was  «Tor,  Cooney  v. 
Pnor.  208  S.  W.  680,  Eiffe  v.  Wabash  Rail- 
way, 207  S.  W.  78,  and  Paulson  v.  Wabash 
Railway,  207  8.  W.  81,  both  decided  at  tbis 
sitting  but  not  yet  oflklally  reported. 

[2]  But  it  Is  contended  by  plaintiff  that 
there  was  no  evidence  of  an  extraordinary 
rainfan.  We  are  unable  to  agree  to  this. 
It  Is  true  that  some  of  plaintiff's  witnesses 
testified  that  the  rain  occurring  at  the  time 
of  the  flooding  of  plaintiff's  lands  was  no 
greater  than  had  occurred  in  prior  years, 
but  tbere  was  also  evidence  that  this  rain 
was  a  "betiTf  rain,"   "unusual  rain,"  and 


"hard  rain."  While  the  evidence  shows  tbat, 
although  the  season  of  1915  was  a  wet  sea- 
son and  the  embankment  had  been  sliding 
more  or  less  since  the  thaw  tn  the  spring, 
there  was  no  evidence  that  the  creek  was  so 
obstructed  before  this  heavy  rain  that  the 
water  was  forced  onto  the  surrounding  land; 
but  there  was  evidance  that  there  was  a  con- 
siderable slide  at  the  time  of  this  large  rain, 
and  that  at  that  time  the  creek  was  so  chok- 
ed as  to  overflow  the  surrounding  lands,  22 
acres  of  plaintiffs  land  to  the  depth  of  a  foot. 
This  oyerflow  was  referred  to  as  a  "flood." 
One  witness  said  that  it  looked  the  same  as 
the  Missouri  river.  In  considering  this  sub- 
ject we  must  take  the  evidence  in  Its  most 
favorable  light  to  defendants,  and  in  view 
ot  ttiis  we  think  there  was  ample  evidence 
to  afford  an  Inference  that  it  was  the  heavy 
rain  that  caused  the  slide  that  Anally  stopped 
up  the  creek  and  that  this  rain  was  an  ex- 
traordinary and  unusual  one. 

[3]  The  court  properly  refused  defoidants' 
instructions.  Defendaqts'  instructions  B  and 
C  do  not  correctly  state  the  law;  they  ig- 
nore the  fact  that;  If  defendants'  negligence 
concurred  with  the  act  of  God  and  their  neg- 
ligence was  one  of  the  proximate  causes  of 
the  damages,  they  would  still  be  liable.  1 
Shearman  &  Bedfield  on  the  Law  of  Negli- 
gence (6th  Ed.)  par.  3d,  p.  76;  Benton  v.  St 
Louis,  248  Mo.  98,  154  S.  W.  473;  McDer- 
tnott  V.  By.,  87  Mo.  loa  cit.  302;  Schmidt 
V.  St.  Louis  Transit  Co.,  140  Mo.  App.  182, 
120  S.  W.  96;  Harrison  v.  K.  C.  EL  Light  Ca, 
198  Mo.  loc.  clt.  623,  98  S.  W.  951,  7  L.  R. 
A.  (N.  S.)  293;  Daneschocky  v.  SleWe,  195 
Mo.  App.  470,  193  S.  W.  966;  Wright  v. 
Kansas  City  Terminal  Co.,  195  Mo.  App.  480, 
198  S.  W.  963. 

[4]  Instructions  F  and  G  in  part  tell  the 
Jury  that,  even  if  the  embankment  had  slip- 
ped and  was  "seepy,"  defendants  were  not 
thereafter  required  to  anticipate  that  it 
would  slide  Into  the  creek.  These  Instruc- 
tions sought  to  invade  the  province  of  the 
Jury,  as  it  was  for  the  Jury  to  say  If  defend- 
ants should  have  so  anticipated  under  the 
circumstances.  Instruction  E  Is  a  demurrer 
to  the  evidence.  Plaibtiff 'made  out  a  case, 
and  the  court  had  Jurisdiction  of  the  cause, 
nils  Jurisdictional  point,  urged  by  defend- 
ants. Is  the  same  one  made  by  them  in  the 
cases  of  Elfle  v.  Wabash  Railway,  supra, 
and  FauISMi  v.  Wabajsh  Railway,  supra ;  and, 
as  those  cases  thoroughly,  discuss  and  settle 
the  point  against  defendants,  it  is  unneces- 
sary to  again  go  into  the  matter. 

The  Judgment  is  reversed,  and  the  cause 
remanded.    All  concur. 
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OLAT  r.  MARMAR.    (No.  17-260S.) 

(Commission  of  Appeab  of  Texas,  SeetlMi  B. 
Dec.  21, 1918.) 

Appeal  awd  Sbbob  «=»64— JtmisDicriow— 
CouBT  OF  Civil  Appeals. 
On  appeal  from  the  judpnent  in  an  action 
to  recover  property  of  the  value  of  |I2G0  or  its 
value,  the  judgment  of  the  Court  of  Civil  Ap- 
peals is  final,  and  the  Supreme  Court  cannot 
review  the  same  on  error. 

Brror  to  Court  of  Civil  Appeals  of  Slxtb 
Supreme  Judicial  District 

Action  by  K.  Mannar  against  Mr&  T.  J. 
Clay.  From  a  judgment  for  plaintiff,  de- 
fendant appealed,  and.  Judgment  being  aflSrm- 
ed  by  the  Court  of  Civil  Appeals  (ISO  S.  W. 
1126),  defendant  brings  error.  Writ  dismiss- 
ed. 

Price  &  Beaiid,  of  Tyler,  for  plaintiff  in; 
error. 

Lasseter  &  McBlwalne,  of  Tyler,  and  U.  A. 
Gentry,   of   Hope,   for  defendant  In  error. 

SADLE2R,  J.  This  was  a  suit  in  county 
court  by  Marmar  to  recover  property  of  the 
value  of  $250,  or  Its  value. 

The  Judgment  of  tbe  Court  of  Olvll  Ap- 
peals is  final.  166  S,.  W.  1126.  The  Supreme 
Court  is  without  Jurisdiction.  (Tole  v.  State, 
106  Tex.  472,  170  S.  W.  1036. 

Tbe  writ  should  be  dismissed. 

PHILUPS,  C.  J.  The  recommendation  of 
the  Commission  Is  adopted.  The  case  Is  dis- 
missed for  want  of  Jurisdiction. 


ST.  LOUIS  SOUTHWESTERN  RT.  CO.  OP 
TEXAS  V.  VfOODAJAj.     (No.  16-2607.) 

(Commission  of  Appeals  of  Texas,  Secticm  A. 
Dea  21,  1918.) 

1.  Cabbiebs  «=s>280(1)— Ddit  or  Gasbieb— 
Degbee  or  Case. 

Instruction  that  carrier  is  required  to  ex- 
rrdse  the  "highest  degree  of  care  possible" 
for  safety  of  passengers  demands  too  much. 

2.  Cabbiebs  «=3303(11)— Injubt  to  Passcn- 
qeb  aucghtino — llabilitt— condttctob's 
Invitation. 

Whether  carrier  was  under  contractual  ob- 
ligation to  allow  passenger  to  alight  where  he 
did  is  immaterial,  as  regards  liability  for  in- 
jury; he  being  rightfully  on  the  train,  and 
alighting  at  conductor's  invitation. 

3.  Cabbiebs  ^»333(3)— Passbnoeb  Alight- 
iNO  —  CownucTOB's  Invitation  —  Assukp- 

TION   AS  TO  AUTHOBITT. 

A  passenger  who,  because '  train  did  not 
regularly   stop  at  his   station,   had   ticket   for 


station  beyond,  conld  rightfully  usoine  oimdnc- 
tor  was  not  exceeding  his  authority  In  inviting 
him  to  alight,  on  train  being  required,  on  ac- 
count of  freight  traiflt  to  stop  a  few  yards  short 
of  his  station. 

4.  OaBBDCBS    4E988S0)— PAaSBMOBB    AUOHT- 

iNo  —  CoNnucTOB's  iHviTATioB  — Assump- 
tion AS  TO  SaIVTT. 
A  passenger  invited  to  alight  when  train 
at  night  was  required  to  stop  a  short  distance 
from  station  oould  rightfully  assume  conductor 
was  not  inviting  him  to  alight  at  an  unsafe 
place. 

Error  to  Ck>urt  of  Civil  Appeals  of  Fifth 
Supreme  Judicial  District 

Action  by  John  R.  Woodall  against  the  St. 
Louis  Southwestern  Railway  Company  of 
Texas.  Judgment  for  plaintiff  was  affirmed 
by  the  Court  of  Civil  Appeals  (159  S.  W. 
1012),  and  defendant  brings  error,  plaintiff 
making  cross-assignments.  Reversed  and  re- 
manded. 

E.  B.  Perkins,  of  Dallas,  and  Daniel  Uptbe- 
grove,  of  Bt  Louis,  Mo.,  for  plaintiff  in  er- 
ror. 

Allen  &  AUen,  of  Dallas,  for  defendant  la 
error. 

TATLOR,  J.  [1]  The  mala  question  pre- 
alHtted  for  determination  is:  Did  the  Court 
of  Civil  Appeals  err  in  bdlding  that  tbe 
following  paragraph  of  the  conrfs  charge 
correctly  defines  tbe  care  required  by  tbe 
defendant  in  error  in  the  transportation  of 
its  passengers: 

"Fourth.  On  the  claim  of  plaintiff  for  dam- 
ages for  personal  injuries,  you  are  inatracted 
that  railway  companies  as  carriers  of  passen- 
gers are  required  to  exercise  the  highest  degree 
of  care  possible  for  the  safety  of  their  passen- 
geri,  both  while  they  are  being  carried  on  its 
trains  and  while  alighting  therefrom,  and  a 
failure  to  exercise  such  care  is  negligence. 
They  are  not,  however,  to  be  regarded  as  in- 
surers of  the  safety  of  their  passengers." 

The  facts  to  which  the  foregoing  charge  is 
applied  are,  briefly,  that  tbe  plaintiff  par- 
chased  from  the  Houston  &  Texas  Central 
Railroad  Company  at  Dallas  a  through  tick- 
et over  that  line  and  idaintiff  in  error's  line 
from  Dallas  to  Brownsboro,  via  Corsicana. 
Plaintiff  went  to  Corsicana  over  the  H.  & 
T.  C.  line,  and  tben  took  passage  for  Browns- 
boro on  tbe  defendant  in  error's  limited  train. 
Soon  after  boarding  said  train,  be  was  ad- 
vised by  the  conductor  that  it  did  not  stop 
at  Brownsboro,  and  thereupon  paid  bis  fare 
to  Chandler,  a  place  beyond  Brownsboro, 
where  the  train  was  scheduled  to  stop. 
When  the  train  reached  Brownsboro,  a 
frel^t  train  was  standing  partly  on  the 
main  track  and  partly  on  a  siding,  too  short 
to  bold  the  entire  train,  wbicb  made  It 
necessary  for  the  passenger  train  on  which 
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the  plaintur  was  riding  to  stop  about  200 
or  300  yards  from  the  station  and  "saw  by" 
the  freight  train.  When  the  stop  was  made 
(InriDg  the  aXgbt  at  Brownsboro,  the  plain- 
tiff, having  been  told  by  the  conductor  that 
the  train  was  at  Brownsboro  and  that  he 
would  let  him  off,  aUgbted  from  the  train. 
It  being  further  to  the  ground  than  plalp- 
tiff  thought,  he  lost  his  balance  after  strllc- 
iog  the  ground  and  fell  in  a  pile  of  railroad 
iron  and  cross-ties,  injuring  himself.  159  S. 
W.  1012. 

The  Supreme  Court  held  In  the  case  of  I.  & 
C.  X.  Ry.  Co.  V.  Welch,  86  Tex.  203,  24  S. 
W.  390,  40  Am.  St.  Rep.  820,  that  It  is  er- 
roneous to  charge  the  Jury  that  a  carrier 
must  use  "all  possible  care"  for  the  safety 
of  Its  passengers,  and  reannounced  as  the 
c-orrect  rule  of  liability  the  following: 

"Railroad  companies,  however,  arc  not  in- 
iiurers  of  the  lafety  of  their  pasaengers  fur- 
ther than  could  be  required  by  the  exercise  of 
such  a  high  degree  of  foresight  as  to  possible 
dangers,  and  such  a  high  degree  of  prudence  in 
paiarding  against  them,  as  would  be  used  by 
very  cautious,  prudent,  and  competent  persons 
under  similar  circumstances."  Railway  v.  Hal- 
lores,  58  Tex.  58,  37  Am.  Rep.  744. 

The  charge  complained  of  In  this  case  is 
subject  to  the  same  objection  as  the  one  dis- 
approved In  the  Welch  Case,  and  has  a  broad- 
er and  more  imlimlted  meaning  with  respect 
to  the  degree  of  care  required  than  is  con- 
sistent with  the  foregoing  rule.  The  dls- 
<  repancy  la  such  as  to  constitute  reversible 
error. 

ri-4]  Whether  the  railway  company  was 
under  contractual  obligation  to  allow  the 
plaintiff  to  alight  from  the  train  where  he 
did  become*  Immaterial,  in  view  of  the  fact 
that  he  was  lawfully  on  the  defendant's  train 
and  alighted  at  the  Invltntlon  of  the  con- 
ductor. Tl»e  plklntlff,  in  view  of  all  the  dr- 
••nmstances,  had  a  right  to  asaume  that  the 
••onductor  was  not  exceeding'  his  authority 
.ind  was  not  Inviting  him  to  alight  at  an  un- 
safe place. 

"Where  carriers  transact  their  business 
through  agents,  either  general  or  local,  it  is 
•-qnally  competent  for  such  agents  to  bind  thom 
by  such  nmtracts  as  the  public  have  a  right 
to  Buppoae  they  are  authorised  to  make,  from 
the  manner  in  which  they  are  employed,  or  are 
5Pemingly  intrusted  by  their  principals." 
Hutchison.  Carriers,  {  460. 

The  plaintiff  asserts  by  cross-assignment 
of  error  that  the  court  erred  In  refusing  to 
dve  his  second  special  requested  charge  to 
the  effect  that,  U  the  Jury  found  for  the 
I'lalntlfT,  they  should  include  as  an  element 
•if  his  damages  his  loss  of  time  and  lessened 
,-Bpacity  to  labor.  On  another  trial  of  the 
vase,  nnder  a  similar  state  of  facts,  a  charge 
submitting  this  issue  should  be  given.    H. 


B.  ft  T.  By.  Go.  t.  Jobansen,  107  Tex. 
179  S.  W.  868. 

We  are  of  opinion  that  the  Judgments  of 
the  trial  court  and  the  Court  of  Civil  Ap- 
peals  should  be  reversed^  and  the  cause  re- 
manded. 

PHILLIPS,  O.  J.  The  Judgment  recom- 
mended by  the  Commission  of  Appeals  in 
the  above  case  Is  adopted  and  will  be  en- 
tered as  the  Judgment  of  the  Supreme  Court. 
We  approve  the  holding  of  the  Commission  on 
the  question  discussed. 


HARTFIBLD  v.  ORGBEB  et  bL 
(No.  22-2641.) 

(Commission  of  Appeals  of  Texas,  Section  A. 
Dec.  21, 1918.) 

1.  moktoaqkb  «s»427(1)  —  fobbclosube  — 
Dkbtob  as  Pabtt. 

In  suit  to  foreclose  mortgage  at  common 
law,  it  is  nnneceasary  to  make  debtor  a  party 
where  he  has  parted  with  his  Interest  in  prop- 
erty, tmlesB  personal  Judgment  against  him  is 
sought;  plaintiff  may  proceed  against  purchas- 
er of  properly  alone,  establish  his  debt,  and 
subject  property  to  payment. 

2.  Mkohanics'  Ijkns  «3>26S(1)  —  Suit  to 
FoBECijoac— Obioinai,  Contbaotob  as  Nec- 

ES8ABY   PaKTY. 

Original  contractor,  payee  of  notes  and 
beneficiary  of  mechanic's  and  builder's  lien, 
who  subsequently  purchased  property,  as  part 
consideration  assuming  payment  of  notes,  was 
not  necessary  party  to  proceedings  to  foreclose 
lien  in  sense  that  failure  to  make  him  party 
rendered  foreclosure  void. 

3.  MECttANics'  Liens  €=>264(1)  —  Suit  to 
FoBECLosE  —  Right  to  Make  Obiotnal 
OONTRACTOB  Pabtt— Waives. 

Purchaser  of  property  subject  to  mechani(*s' 
lien,  in  suit  by  indorsee  of-  notes  upon  them 
and  to  enforce  lien,  had  right  on  timely  appli- 
cation to  make  party  original  contractor,  who 
subsequently  purchased  property  from  original 
owner,  who  gave  notes  and  lien,  but  waived 
right  by  proceeding  to  trial  without  making  ap- 
plication. 

Brror  to  Court  of  Civil  Appeals  of  Eighth 
Supreme  Judicial   District 

Action  by  J.  A.  Greber  against  E.  S.  Qark, 
A.  P.  Hartfleld,  and  others.  From  Judgment 
for  plaintiff,  defendant  Hartfleld  appeal- 
ed to  the  Court  of  Civil  Appeals,  which  af- 
firmed (160  S.  W.  603),  and  he  brings  error. 
Affirmed  on  recommendation  of  the  Commis 
slon  of  Appeals. 

Lane,  Wolters  &  Storey,  Stanley  Tbomi>- 
son,  and  Wm.  A.  Vinson,  all  of  Houston,  for 
plaintiff  In  error. 

Jones  &  Jones,  of  Houston,  for  defend- 
ants In  error. 
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STRONG,  J.  Defendant  In  error,  Qreber, 
saed  B.  S.  Clark  and  wife  on  two  notes  exe- 
cuted by  them  and  to  foreclose  a  mechanic's 
lien  on  certain  lots  In  Houston  Heights, 
Harris  county.  Plaintiff  in  error  was  made 
a  party  defendant  as  a  subsequent  purchaser 
of  the  property. 

The  record  discloses  that  Oark  and  wife 
contracted  with  F.  E.  Pye  to  buUd  a  house 
on  the  lots,  and  as  a  part  of  the  considera- 
tion executed  the  two  notes  sued  on,  and  at 
the  same  time  executed  a  mechanic's  and 
builder's  lien  on  the  lots  and  Improvements 
to  be  made,  to  secure  the  payment  of  the 
notes.  Pye  sold  and  Indorsed  the  notes  be- 
fore maturity  to  Qreber.  Thereafter  Pye  pur- 
chased the  property  from  Clark  and  wife, 
and  as  a  part  of  the  consideration  assumed 
the  payments  of  the  notes.  Pye  later  sold 
the  property  to  idalntlff  in  error,  Hartfleld. 
Hartfleld,  however,  did  not  assume  payment 
of  the  notes. 

Clark  and  wife,  in  their  answer,  alleged 
that,  when  they  sold  the  property  to  Pye, 
Greber  released  them  from  further  liability 
on  the  notes.  Hartfleld  answered  by  general 
denial  and  Q>eclaUy  that  the  Improvements 
were  not  made  In  substantial  compliance 
with  the  contract,  and  that  Greber  had  full 
knowledge  of  this  fact  wh«i  be  purchased 
the  notes.  Pye  was  not  made  a  party  to  the 
suit. 

In  answer  to  special  Issues  submitted,  the 
Jury  found  that  Greber  had  released  Clai^ 
and  wife  from  liability  on  the  notes,  and 
further  found  that  Pye  substantially  complied 
with  his  contract  in  the  construction  of  the 
building  so  as  to  fix  a  Ilea  on  the  homestead. 
The  trial  court  rendered  judgment  in  favor 
of  Greber  for  the  amount  due  on  the  notes 
against  Clark  and  wife,  directing  that  no 
execution  Issue  against  them,  foreclosed 
the  lien  against  all  defendants,  and  ordered 
the  sale  of  the  property  in  satisfaction  of  the 
judgment.  The  judgment  of  the  trial  court 
was  afilrmed  by  the  Court  of  Civil  Api>eal8. 
100  S.  W.  603. 

It  Is  contended  by  plaintiff  In  error  that 
the  court  was  without  authority  to  render 
judgment  foreclosing  the  lien,  because  there 
was  no  party  to  the  snlt  against  whom  Judg- 
ment for  the  debt  could  be  decreed ;  in  other 
words,  that  Pye  was  a  necessary  party  to 
the  suit. 

It  Is  not  contended,  nor  does  the  record  dis- 
close, that  Pye  was  a  necessary  party  by 
reason  of  being  the  original  contractor  In  the 
contract  for  the  Improvements.     The  rulei 


annonnced  in  Railway  v.  RudKr,  60  Tez.  587, 
therefore  has  no  aitpUcation. 

[1]  It  is  a  well-settled  rule  of  the  common 
law  that,  In  a  suit  to  foreclose  a  mortgage. 
It  Is  not  necessary  to  make  the  debtor  a  party 
to  the  suit,  where  he  has  parted  with  his  in- 
terest In  the  property,  unless  a  personal  Judg- 
ment is  sought  against  him.  ^e  plalntlfT  in 
such  suit  may  proceed  against  the  pnrdiaser 
of  the  property  alone,  establish  his  debt, 
and  subject  the  property  to  the  payment 
thereof.  Jones  on  Mortgages  (5th  Ed.)  vol.  2. 
{  1404 ;  9  Enc.  Plead,  ft  Prac.  332;  Storey,  Eq. 
Plead.  8  197 ;  Buchannan  v.  Monroe,  22  Tex. 
537;  Jones  v.  Smith,  58  Tex.  383;  Pnckett  v. 
Heed,  3  Tex.  Civ.  App.  350,  22  8.  W.  515. 
This  rule  has  been  applied  In  Uils  state  in 
tax  suits.  Slaughter  v.  CSty  of  Dallas  (Civ. 
App.)  103  S.  W.  218;  League  v.  State  (Civ. 
App.)  56  8.  W.  262.  In  other  jurisdictions 
the  rule  is  held  to  apply  in  a  proceeding  to 
enforce  a  mechanJe's  lien.  Rose  v.  Persse, 
28  Cottn.  256 ;  McCormlck  v.  Lawton,  3  Neb. 
449;  Kellenberger  v.  Boyer,  37  Ind.  188; 
Harrington  v.  Miller,  4  Wash.  796, 808,  31  Pac. 
325. 

[2,  3]  In  oar  opinion,  Pye  was  not  a  neces- 
sary party  to  the  foreclosure  proceedings,  in 
the  sense  that  the  failure  to  make  him  a 
party  rmiders  the  Judgment  of  foreclosure 
void.  Pl&intifl  had  the  xl«^t  to  sue  Hartfleld 
as  a  subsequent  purchaser  of  the  property 
upon  which  he  held  a  lien,  establish  his  debt 
and  enforce  his  lien  against  the  property, 
without  making  Pye,  his  debtor,  a  party  to 
the  proceedings.  Jones  on  Liens  (3d  Ed.)  vol. 
2,  i  1578 ;  Phillips  on  Mechanics'  Ueds.  f  896. 
In  such  proceeding  Hartfleld  could  urge  any 
defaase  to  defeat  the  lien  that  Pye  could  have 
urged  had  he  been  a  party  to  the  suit.  Plain- 
tiff In  error  had  the  right,  upon  timely  appli- 
cation, to  make  Pye  a  party  to  the  suit,  but 
he  waived  this  right  Iqr  proceeding  to  trial 
without  making  such  application.  Railway 
y.  Peek,  102  S.  W.  776.  The  effect  of  the 
court's  judgment  was  to  eatablisb  plaintiff's 
debt  and  subject  the  property  to  the  lleo.  In 
this  we  think  there  was  no  error. 

We  think  the  other  assignments  were  prop- 
erly disposed  of  by  the  Court  of  CMvll  Ap- 
peals. 

We  are  of  opinion  that  the  Judgments  of 
the  Court  of  CItII  Appeals  and  trial  court 
should  be  affirmed. 

PHILLIPS,  C.  J.  The  Judgment  by  the 
Commission  of  Appeals  in  the  above  case  is 
adopted  and  will  be  entered  as  the  Judg- 
ment of  the  Supreme  Court. 
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SOUTHERN  KANSAS  BY.  CO.  et  al.  t. 
SHINN.    (No.  2564.) 

(Commiasion  of  Appeals  of  Texas,  Sectioti  A. 
Dec.  21,  W18.) 

1.  Ma«teb  aro  Sbkvart  «3»:^S<30)— Rail- 
roads—Opkkation  OF  SlORAI.  BOABO— DUTT 
TO  Look  Out. 

Railroad  employe  operating  signal  board  by 
means  of  lever  in  projecting  bay  window  of  sta- 
tion was  not  as  a  matter  of  law  required  to  look 
to  see  if  track  was  clear  before  giving  signal 
tbat  operator  bad  no  orders  for  engineer. 

2.  Masixs  Ain>  Sekvaitt  «=^28e<30)— Injukt 
To  Brakkhan  —  Dtttt  or  SiORAi.  Boakd 
Operatob— Jttrt  QuBsnow. 

In  brakeman'a  action  for  Injuries  from  sag- 
ging telephone  wires  while  on  top  of  box  car, 
evidence  held  insufficient  to  justify  submission 
to  jnry  of  question  whether  operator  of  signal 
board  who  had  given  engineer  signal  to  proceed 
had  duty  of  looking  to  see  if  track  was  clear 
before  giving  signal. 

Error  to  Court  of  Civil  Appeals,  Serentb 
Supreme  Judicial  District 

Action  by  J.  B.  Shlnn  against  the  Southern 
Kansas  .Railway  Company  and  others.  Judg- 
ment for  plaintiff  aflaxmed  by  Court  of  dvll 
Appeals  (153  S.  W.  636),  and  defendants  bring 
error.  Reversed,  and  judgment  rendered  for 
defendants. 

'  Terry,  Cavln  &  Mills,  of  Galveston,  Adklns 
t  8ewell  and  £.  O.  Gray,  all  of  Hlgglns,  and 
H.  E.  Hoover,  of  Canadian,  for  plaintiffs  in 
error. 

Gnstavus  &  Jackson,  of  AmarlllOt  and  W. 
M.  Whitmire,  of  Dallas,  for  defendant  in  er- 
ror. 

TAYIjOB,  J.  The  plaintiff,  J.  E.  Shlnn, 
sued  the  d^endant  railway  companies  for 
damages  sustained  from  being  raked  off  of  a 
box  car  by  an  overhanging  telephone  wire 
while  passing  through  the  town  of  Hlgglns 
on  one  of  the  defendants'  freight  trains.  At 
the  time  of  his  injury,  he  was  employed  by 
the  defendants  in  the  capacity  of  brakeman, 
and  had  gone  upon  the  top  of  the  car  in  the 
discharge  of  his  dutie& 

The  teteidione  wires  w»e  the  property  ot 
the  Canadian  Long-Distance  Telephone  Com- 
pany, strung  across  the  right  of  way  of  the 
defendants  subsequent  to   the   time   of  the 
construction  ot  the  railway,  and  were  In  no 
wise  under  the  caie,  control,  or  management 
of  the  defgndaotfl.    A  house  mover  by  the 
name  of  Bennifleld,  while  engaged  in  moving 
a  barn  about  two  boata  before  the  approach 
I     of  the  train  on  which  the  plaintiff  was  In- 
i     jnred,  cut  and  loosened  some  of  the  telephone 
'     wires  about  200  feet  south  of  the  defendants' 
right  of  way,  thereby  causing  the  sagging 
condition  referred  to.     The  Court. of  ClvU 


Appeals  found  that  the  sagging  conditioB  of 
'the  wires  resulted  from  the  Independent  act 
of  the  house  mover.  The  court  found  also 
that  the  evidence  was  insufficient  to  charge 
the  defendants  with  actual  notice  of  the  sag- 
ging condition  of  the  wires,  and  that  the 
length  of  time  intervening  between  the  acci- 
dent and  the  loosening  of  the  wires  by  Benni- 
fleld were  insufficient  to  raise  the  question 
of  tinpUed  notice.    153  S.  W.  630. 

Under  the  .state  of  the  record  btfore.  us, 
all  of  the  Issues  raised  by  the  pleadings  are 
eliminated  excq>t  the  question  of  whether 
the  operator  who  signaled  the  train  to  pass 
the  station  witfaoat  stopping  was  guilty  of 
negligence  In  not  looking  out  of  the  depot 
window  on  the  right  of  way  to  see  whether 
it  was  clear  before  giving  the  proceed  sig- 
nal. In  discussing  this  issue  the  Court  of 
Civil  Appeals  said: 

"When  this  particular  train  had  reached  the 
yards  of  appellant,  about  one-half  mile  from 
the  station,  going  east,  the  engineer  whiatled  for 
signals,  and  it  was  the  duty  of  the  station 
agent,  or  some  one  under  him,  to  manipulate  a 
lever  inside  the  station,  situated  in  a  bay  win- 
dow projecting  over  the  platform,  the  operation 
of  which  drops  or  raises  a  signal  board,  indicat- 
ing whether  to  stop  or  proceed,  as  the  occasion 
demands,  and  in  this  instance  the  'proceed'  sig- 
nal was  given  by  the  dropping  of  one  of  the 
arms  or  board,  and  the  engineer  answered,  with 
appropriate  whistles,  to  let  the  trainmen  know 
that  a  "proceed'  signal  was  given,  and  went  on 
through  on  the  main  track;  and,  when  the 
train  was  going  through,  the  appellee  was  upon 
the  top  of  a  box  car,  as  it  was  his  duty  in  going 
by  stations.  The  main  track,  on  which  this 
train  was  running,  was  immediately  next  to  the 
station;  and  near  the  bay  window,  and  inside  of 
same,  the  lever  was  situated,  giving  the  opera- 
tor of  the  lever,  at  the  time  of  its  manipulatioo 
and  before  the  train  arrived  at  the  station,  a 
sweep  of  vision  east  and  west  upon  the  main 
track  and  up  and  down  the  right  of  way,  so  that 
the  man  operating  the  lever  could  see  the  bunch 
of  wires  about  300  feet  away  and  east  of  the 
station.  In  this  record  the  station  agent,  and 
the  witness  for  defendant,  testified  as  follows: 
'The  lever  that  operates  the  board  is  on  that 
desk  that  sits  in  the  bay  window.  When  an 
incoming  train  whistles  for  the  board,  [if]  the 
man  that  is  sitting  there  operating  the  board 
does  his  duty,  he  would  look  and  see  if  there 
is  a  clear  right  of  icay,  I  suppose,  but  I  do  not 
know  as  it  is  incumbent  to  do  that.  The  engi- 
neer does  not  whistle  to  know  if  there  Is  a  dear 
track;  he  whistles  to  know  if  we  have  orders 
for  him.  The  literal  meaning  In  the  book  is, 
when  we  drop  the  board,  th&t  i»  «  clew  track.' 
[The  emphasis  is  onrs.J  While  it  may  be  the 
agent  hesitates  in  his  testimony,  and  exhibits 
an  apparent  contradiction  in  his  statements,  the 
same  may  be  resolved  against  the  appellant,  and 
Is  sufficient  to  go  to  the  jury  on  the  question  of 
the  duty  of  the  operator  of  the  lever  to  look  in 
each  direction  for  'a  dear  right  of  way.* " 

[1]  If  it  was  incumbent  on  the  operator 
of  the  lever  to  loot  in  each  direction  for  a 


e=>ror  otKet  cases  ««•  same  topic  and  K&T-NUMBBR  In  aU  K«7-Namb«r«l  DIsmU  andlndtzM 


Digitized  by  LjOOQIC 


86 


207  SOUTHWESOMBN  HBFlOIUnSB 


(Tex. 


cle«r  light  of  way  when  the  engineer  whis- 
tles for  signals,  regardless  of  whether  there 
was  any  special  occurrence  at  that  time  to 
cause  hhu  to  do  so,  his  failure  to  discharge 
that  duty  was  negligence,  and  the  defend- 
ants would  be  chargeable  with  any  Injury 
resulting  proximately  therefrom.  Tbe  cb&r- 
acter  of  the  employment  of  the  operator  not 
being  such  as  to  warrant  holding  as  a  matter 
of  law  that  it  was  his  duty  to  look  out  before 
giving  the  signal,  we  are  called  upon  to  de- 
termine whether  there  Is  any  evidence  tend- 
ing to  prove  that  such  duty  devolved  upon 
him.  The  testimony  material  to  the  determi- 
nation of  this  question  follows: 

Excerpts  from  Plaintifl'B  Testimony, 

"I  do  not  remember  how  long  I  had  been  on  top 
of  this  car  when  we  got  into  Higgins.  As  we 
approached  every  station  we  get  orders;  we  are 
supposed  to  be  governed  by  the  board,  and  as 
the  engineer  whistles  for  signals  the  agent  han- 
dles the  board.  I  forget  the  correct  name  of 
this  board,  bat  it  is  a  board  that  has  a  couple 
of  arms  projecting  up  above  the  track,  one  on 
the  right  side  and  one  on  the  left  in  order  to 
handle  the  trains  coming  in  there,  and  when  the 
engineer  whistles  for  signals,  the  agent  handles 
this  board  by  a  lever  from  the  Inside,  and  we 
got  a  proceed  signal,  and  we  went  right 
throngh.  By  proceed  signal,  the  best  I  can  re- 
member, I  believe  the  right  arm  went  down  in 
order  to  show  a  clear  right  of  way.  We  were 
at  the  end  of  the  yard  when  the  engineer  whis- 
tled for  the  signal,  and  that  is  abont  one-half 
mile,  I  believe.  When  the  board  dropped  for 
him,  the  engineer  answered  by  whistles  to  let 
the  trainmen  know  that  he  got  a  proceed  signal 
and  he  went  on.  *  »  •  The  depot  there  has 
kind  of  a  bay  window.  That  picture  fully  rep- 
resents it;  yes,  sir;  and  there  is  a  bay  window 
or  projecting  window  out  this  way  (indicating) 
which  is  to  enable  the  man  in  there  can  watch 
the  trains  from  both  ways." 

G.  S.  Cravens  testified  on  direct  examina- 
tion as  follows: 

"I  reside  at  Higgins,  and  resided  theirs  in 
October  of  1910,  and  acted  in  the  capacity  of 
first  trick  [track]  operator  for  the  railroad.  I 
should  jndgo  that  the  accident  to  the  plaintiff 
occurred  aboat  11  o'clock.  I  remember  the 
time  and  was  there  that  day,  and  was  handling 
tlie  board  at  that  time.  I  gave  a  signal  for  the 
train  to  pass  there,  because  the  engineer  asked 
for  it  by  giving  four  blasts  of  the  whistle,  and 
I  answered  by  giving  him  the  board,  to  go  on 
through.  I  meant  by  that  that  I  had  no  orders 
for  him.  At  that  time  I  did  not  know,  had  no 
advice  and  had  no  reason  to  know,  that  there 
were  any  wires  or  overhead  obstruction  there. 
I  knew  nothing  about  the  wires ;  no,  sir ;  and 
had  no  reason  to  believe  or  think  they  were  in 
a  dangerous  condition.  I  did  not  know  that 
this  bouse  was  being  moved,  and  did  not  know 
that  the  telephone  wires  were  being  tampered 
with  or  had  been  tampered  with." 

On  cross-examination  he  testified: 

"Wiben  he  whistled  I  gave  him  the  clear  board, 
and  just  gave  him  the  board  because  I  had  no 
order*  for  him. 


"Q.  Ton  did  not  look  for  any  obstractions? 
A.  That  was  not  my  business. 

"Q.  You  were  busy,  when  he  whistled,  and 
you  just  gave  him  the  board?  A.  I  gave  him 
the  board.    I  don't  know  how  busy  I  was. 

"Q.  You  cannot  say  .now  that  you  looked  to 
see  whether  or  not  he  had  a  clear  right  of  way, 
you  baaed  it  tm  the  instmctioos?  A.  The  in- 
strnctions  yon  had  were  if  he  whistled,  and  you 
had  no  orders  you  just  gave  him  the  board." 

The  following  excerpts  are  taken  from  the 
testimony  of  the  station  agent,  W.  H.  Brewer. 

"The  operator  had  diarge  of  giving  them  the 
board.  The  operator  was  Oravens,  and  be  is 
here  as  a  witness.  *  *  *  I  think  there  were 
three  men  in  the  station  at  that  time,  possibly 
four.  I  did  not  give  the  s^al  board  when  the 
whistle  Mew;  it  was  another  man  that  gave 
it.  I  did  not  know  what  the  condition  was  as 
to  the  right  of  way.  I  did  not  look  to  see  this. 
It  is  something  like  300  feet  down  there  to 
where  these  wires  are.  The  window  that  we 
set  in  in  receiving  and  answering  signals  from 
approaching  trains  is  a  bay  window  projecting 
out  BO  we  can  look  down  the  track  either  way: 
and  it  bad  glass  windows  in  so  that  we  can  look 
down  the  track.  The  lever  that  operates  this 
board  is  on  that  desk  that  sits  in  the  bay  win- 
dow. When  an  incoming  train  whistles  for  the 
board,  the  man  that  is  sitting  there  operating 
the  board  does  his  duty.  He  would  look  and 
see  if  there  is  a  dear  right  of  way,  I  suppose, 
but  I  don't  know  as  it  is  incumbent  to  do  that. 
The  engineer  does  not  whistle  to  know  if  there 
is  a  dear  track;  he  whistles  to  know  if  we  have 
ordera  for  him.  The  literal  meaning  in  the 
book  is  that  when  we  drop  the  board  that  it  is 
a  clear  track.  Yon  see  we  haven't  time  to  ran 
out  every  time  a  train  whistles..  We  are  bnsy. 
and  when  a  man  whistles  for  the  board  we 
haven't  time  to  mn  and  look  np  and  down  the 
trade;  we  have  to  tend  to  our  duties,  whicli 
keep  us  at  our  desk  all  of  the  time.  We  give 
him  the  board  when  he  whistles  for  it  if  we  have 
no  orders  for  him.  He  is  supposed  to  see  the 
main  track  himself,  and  if  he  sees  any  obstruc- 
tion on  the  track  and  don't  stop  be  is  responsi- 
ble for  it.  He  is  out  on  the  main  line  and  can 
see  more  territory  than  we  can.  I  do  not  know 
as  a  man  on  a  train  going  30  or  40  miles  an 
hour  would  be  charged  with  wires  down  at  the 
depot  when  he  whistles  for  the  board ;  he  coulil 
not  see  them.  I  don't  think  he  could  see  them 
until  he  got  pretty  close.  He  could  see  the  balk 
of  the  wires  I  am  pretty  snre.  How  could  you 
expect  us  to  see  the  obstruction  unless  we  conld 
see  it  from  the  offioe.  There  was  no  obstrnction 
between  oar  office  and  those  wires  down  there 
that  I  know  of.  There  is  no  track  where  cars 
can  stand  that  would  obstruct  our  view  of  those 
wires  from  the  office.  •  •  •  There  is  nothinR 
in  the  rules  about  our  going  out  and  looking  ui> 
and  down  the  track  when  we  give  a  signal  for 
a  train  to  proceed  nor  to  look  np  in  the  sky  to 
see  whether  or  not  there  is  anything  hanging 
from  the  sky.  The  right  of  way  is  located  ou 
the  ground,  and  the  railroad  owns  the  right  of 
way." 

Was  any  part  of  the  foregoing  testimony  In 
the  light  of  the  whole  sufficient  to  go  to  the 
Jury  on  the  question  of  whether  the  operator 
was  charged  with  the  duty  of  Inspecting  the 
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rigtat  of  way  from  hla  seat  near  the  window 
before  glTtng  tbe  proceed  slgaal  in  response 
to  the  engineer's  whistle?  The  following  ex- 
cerpt frmn  the  station  agent's  testlmoBy  is 
beld  by  tbe  Gonrt  of  Glvll  Appeals  to  be  snfS- 
dent: 

"The  lever  that  operates  the  board  Is  on  the 
desk  that  sits  In  the  bay  window.  When  an 
incoming  train  whistles  for  the  board,  [if]  the 
man  that  is  sitting  there  operating  the  board 
does  his  dnty,  ho  would  look  to  see  if  there  is 
a  clear  right  of  .way,  I  suppose,  bat  I  do  not 
know  as  it  is  incumbent  to  do  that.  The  en- 
gineer  does  not  whistle  to  know  if  there  is  a 
dear  track;  he  whistles  to  know  if  we  have 
orders  for  him.  The  literal  meaning  in  the 
book  is,  when  we  drop  the  board,  that  is  a  clear 
trsck." 

It  is  plain  from  the  station  agent's  state- 
ment quoted  that  It  was  not  the  duty  of  the 
operator  to  look  out  for  tbe  track.  "The  en- 
gineer does  not  whistle  to  know  U  there  is 
a  clear  track;  he  whistles  to  know  if  we 
have  orders  for  him."  There  is  no  testimony 
in  tbe  record  contradicting  this  statement. 
In  addition,  the  operator  testified  that  he 
gave  the  engineer  the  "clear  board"  when 
he  whistled  "because  I  have  no  orders  for 
him."  The  station  agent  testified,  "The  lit- 
eral meaning  in  the  book  is,  when  we  drc^p 
the  board, .that  it  is  a  clear  track."  There 
is  no  other  conclusion  to  be  drawn  from  the 
references  of  tbe  station  agent  and  the  op- 
erator to  a  "clear  board"  and  a  "clear  track" 
tliau  that  both  expressions  meant  there 
were  no  orders  for  the  engineer. 

[21  That  portion  of  tbe  testimony  quoted 
by  tbe  Court  of  Civil  Appeals  bearing  di- 
rectly on  the  operator's  duty  is  as  follows: 

"When  an  incoming  train  whistles  for  the 
board,  [if]  tbe  man  that  is  sitting  there  operat- 
ing the  board  does  his  duty,  he  would  look  and 
seo  if  there  is  a  clear  right  of  way,  I  suppose, 
bot  I  do  not  know  as  it  is  incumbent  to  do 
that." 

Tbe  only  fact  specifically  stated  by  the 
witness  bavlDg  any  relation  to  the  operator's 
duty  to  loolc  out  is,  "I  do  not  know  as  it  is 
incumbent  to  do  that."  It  is  true  that  the 
station  agent  says  "be  would  look  and  see 
if  tbere  is  a  clear  right  of  way  I  suppose" 
if  tbe  operator  does  his  duty,  but  this  suppo- 
sition of  the  witness,  even  in  the  absence  of 
his  tmeqolvocal  statement  that  be  did  not 
kuow  wbettaer  it  was  incumbent  on  the  oip< 
erator  to  look,  does  not  carry  with  it  that 
degree  of  probative  force  necessary  to  form 
the  basis  of  a  legal  inference.  At  most,  tbe 
suiHTOsitlon,  alone,  would  do  no  more  than 
raise  a  mere  surmise  as  to  what  the  duty  of 
the  (iterator  was  on  such  occasions.  This 
testimony,  even  If  we  eliminate  from  it  tbe 
posltiye  statement  referred  to,  and  disregard 
tbe  an>arent  contradiction  mentioned  by  the 
Court  of  Civil  Appeals,  falls  short  in  legal  con- 


templation of  ^any  evidence"  to  sapport  the 
conclusion  that  It  was  the  duty  of  the  opera- 
tor before  answering  the  engineer's  signal 
to  look  out  on  the  right  of  way.  Joske  t. 
Irvine,  91  Tex.  574,  44  8.  W.  1669. 

We  are  of  opinion  that  the  Court  ot  Civil 
Appeals  erred  in  holding  the  testimony  of 
the  station  ag«it  sufficient  to  go  to  the  Jury 
on  the  question  of  tbe  operator's .  duty. 

As  the  facts  seem  to  have  been  fully  de- 
veloped on  tbe  trial,  we  recommend  that  the 
cause  be  reversed,  and  Judgment  rendered 
for  tbe  defendants. 

PBILLIPS.  a  J.  The  Judgment  recom- 
mended by  tixe  Commission  of  Appeals  In  the 
above  case  is  adopted  and  will  be  entered 
as  tbe  Judgment  of  the  Supreme  Court 


STILES  et  al.  v.  HAWKINS  et  aL 
(No.  14-2591.) 

(Commission  of  Appeals  of  Texas,  Section  B. 
Dec.  21,  191&) 

1.  Husband  and  Wife    ®s>252— Comvonitt 
Pbopebty— PuBUo  Lands. 

Whether  puMc  land  pnrdiased  from  the 
state  is  community  or  separate  property  is 
determinable  by  the  character  of  the  right  by 
which  the  title  thereto  had  its  inception. 

2.  HnsBAND  AND  Wmc   ^3252— CoionjinTT 
Pbopbbtt— Inception  or  Titlx. 

Where  settlers  on  land,  who  bad  had  the 
land  surveyed  bat  had  not  made  the  payments 
of  50  cents  an  acre  under  Act  Aug.  20,  186G 
(Acts  6th  Leg.  c.  128),  assigned  their  interest 
to  a  then  unmarried  man,  who,  after  subsequent- 
ly marrying,  made  the  payments  and  received 
patents  for  the  land,  the  land  l)ecame  his  sepa- 
rate property,  subject  to  the  right  of  the  com- 
munity for  reimbursement  for  community  funds 
used  in  completing  the  payments. 

3.  PuBUC  Lands    «=>178(1)  —  Pbe-kmption 
Laws— Acquisition  of  Interests. 

Under  the  Pre-emption  Law,  actual  settlers 
acquired  a  valuable  rii^t  to  their  claims  of 
such  a  diaracter  as  to  be  subject  of  contract 
and  assignment. 

4.  PuBUO    Lands    «=>172(2)  —  Powbb    ov 
State— Rights  of  Squaitebs. 

Where  the  state  reserves  land  for  railroad 
purposes,  and,  upon  the  failure  of  the  railroad, 
reopens  the  land  to  settlement,  it  is  within  the 
power  of  the  state  to  say  whether  and  what 
consideration  shall  be  given  those  who  have 
settled  on  the  land  daring  the  period  of  reser- 
vation. 

5.  ExEouiOBS   and   Aduinistbatobb    9=3439 
—Action  Concebnino  Land — Parties. 

In  trespass  to  try  title  brought  by  heirs  of 
owner  against  bis  ^dow's  devisees,  it  was  not 
error  to  refuse  to  Join  the  executors  under  tho 
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widow's  will :   atidi  executors  having  no  inter- 
est in  the  property. 

6.  TENANCY  IN  OomcoR  «=»15(10)— Advbksk 
PossKasioN— Rbfudiation  or  Title  or  Co- 

TENANT— LnCITATIONS. 

The  poeaefHlon  of  a  cotenant,  or  tenant  In 
common,  will  be  presumed  to  be  In  right  of  the 
common  title,  and  he  wilL  not  be  permitted  to 
daim  protection  of  the  statute  of  limitations 
unless  it  clearly  appears  that  he  has  repudiated 
his  cotenant^B  title  and  is  holding  adversely 
thereto. 

7.  TlBNANCT  IN  OOMMON  *=9l5(7,  8)  —  VSKB 
OF  COWNANT— ADVKROT  POSSESSION— NO- 
TICE. 

Acts  relied  on  by  a  tenant  in  common  in 
diowing  an  ouster  of  his  cotenant,  and  asser- 
tion of  adverse  claims,  mnst  be  more  certain 
and  unequivocal  in  character  than  is  necessary 
in  ordinary  cases  where  no  privity  of  estate 
exists,  and  notice  of  the  adverse  holding  must 
be  brought  home  to  the  cotenant  either  by  in- 
formation or  by  acts  of  unequivocal  notoriety. 

8.  Public  Lands  ^=>174  —  Land  Cebtiit- 
CATE8— Field  Notes. 

In  trespass  to  try  title,  brought  by  the  heirs 
of  the.  owner  of  realty  against  the  devisees  of 
the  owner's  widow,  field  notes  from  records  of 
the  county  surveyor  were  admissible  to  show 
the  fact  and  date  of  the  surveys  by  the  original 
owner  and  the  certificate  or  right  under  which 
they  were  made,  althoui^  Pre-emption  Act  did 
not  require  the  field  notes  to  be  recorded  in  the 
county,  but  merely  returned  to  the  land  office. 

9.  Witnesses  «c3l49(2)  —  Contebsations 
WITH  Deceased   Pebsons. 

In  trespass  to  ti^  titie  by  the  heirs  of  the 
owner  against  the  widow's  devisees,  plainttlfs 
testimony  as  to  conversations  with  widow  were 
not  inadmissible  under  Rev.  St.  1911,  art.  8680 ; 
her  executors  not  being  necessary  parties  to  the 
suit,  and  the  inhibition  of  the  statute  merely 
applying  to  'personal  representatives  or  heirs. 

10.  Death   #=>2(1)— Pbesuicftion. 

Where  the  evidence  shows  that  a  man  was 
unmarried  and  had  removed  from  the  state 
many  years  ago  and  has  not  been  heard  from 
for  15  years,  such  facts  are  insufficient  to  raise 
presumption  of  death  under  Rev.  St.  1911,  art. 
6707. 

11.  Bxecutobs  and  Adminibtbatobs  ^s»129 
(1>— Real  EeTA.TE— Recovext  as  Against 

EZECTJTOB. 

In  trespass  to  try  title,  a  judgment  against 
a  defendant  in  possession  as  plaintiff's  cotenant, 
whether  considered  as  a  devisee  or  as  one  whose 
interest  as  executor  extended  to  only  part  of 
the  land,  was  proper. 

12.  Tbesfass  to  Tbt  Title  ^»53— Rents- 
Persons  Ijable. 

One  who  has  never  been  in  pcesession  of 
property,  the  subject  of  suit  for  trespass  to  try 
titie,  and  has  never  collected  or  received  any  of 
the  rents,  is  not  personally  liable  to  plaintiff 
for  rent. 

Error  to  Court  of  Civil  Ai^eals  of  Third 
Supreme  Jndldal  District 


AcU<m  by  Sam  StUeS  and  ottiers  afalnst 
B.  F.  HawUns  and  others.  A  Judgment  for 
plaintiffs  was  reversed  by  the  Court  of  Civil 
Appeals  (168  S.  W.  lOU),  and  pUintlffs  bring 
error.  Judgmait  of  Court  of  CtvU  Appeals 
reversed,  and  judgment  of  trial  court  reform- 
ed and  affirmed  by  the  Supreme  Court  as 
recommended  by  the  Commissioa  of  Appeals. 

SuK>le  St  Girding,  of  Wazahachie,  and 
Langford  &  Chesley,  of  Hamilton,  for  plain- 
tiffs in  error. 

S.  a  PadelfOTd,  ot  Oleborne,  and  G.  O. 
Oroce,  of  Waxahachle,  for  defendants  in  er- 
ror. 

McCLBNDON,  J.  Plalnturs  In  error 
brought  this  suit  in  trespass  to  try  title 
against  defendants  in  error  to  recover  a  one- 
half  undivided  interest  in  two  surveys  la  El- 
lis county  of  160  acres  each,  and  for  parti- 
tion. The  main  question  for  our  determina- 
tion Is  whether  the  land  involved  was  the 
separate  property  of  George  Stiles  or  the 
community  property  of  George  and  ZUiiali 
Stiles.  Defendants  in  error  are  devisees  un- 
der the  will  of  Zllpah  Stiles,  and  plaintiffs  in 
error  are  the  heirs  at  law  of  George  Stiles. 

The  land  sued  for  was  a  part  of  the  IMlls- 
slsslppl  &  Padflc  Railroad  reserve.  It  was 
surveyed  on  April  2,  1857,  one  survey  for  W. 
W.  Rawls,  and  the  other  for  J.  T.  Rawls.  On 
January  25,  1858,  W.  W.  Rawla  conveyed  his 
survey  to  George  Stiles  for  $200  cash.  J.  T. 
Rawls  conveyed  to  James  Smith  on  January 
12,  1858,  and  the  latter  conveyed  to  George 
Stiles  for  $330  on  September  7, 1858.  George 
and  Zllpah  Stiles  married  on  November  25. 
1858.  On  September  10,  1859,  George  SUIess 
paid  at  the  land  oflUce  f  192  to  cover  patent 
fees  and  amonnt  due  the  state  of  60  centsr 
per  acre  oo  the  two  surveys,  and  patents 
were  issued  to  him  as  assignee  of  his  gran- 
tors; the  patents  being  dated  September  13, 
and  November  23,  respectively,  1859,  and  re- 
citing that  the  grants  were  made  "Tjy  virtue 
of  an  act  to  authorize  the  location,  sale  and 
settlement  of  the  Mississippi  &  Pacific  Rail- 
road reserve  passed  on  the  20th  day  of  Au- 
gust 1866."  George  and  ZUpah  Stiles  lived 
on  the  land  until  the  death  of  the  former  in 
1886.  Zllpah  Stiles  continued  to  live  upon 
the  land  after  the  death  of  her  husband  until 
about  1800,  when  she  moved  to  Cleburne  and 
later  to  Missouri.  She  married  a  man  by  the 
name  of  MuIUns  about  1888.  From  the  time 
of  George  Stiles'  death  until  her  death  on 
December  13,  1000,  she  had  possession  of 
the  land  either  In  persmi  or  through  tenants, 
cultivating  it,  collecting  ttie  rents,  paying 
the  taxes,  and  making  some  improvements, 
all  of  which  were  of  a  minor  nature,  except 
that  about  two  years  before  her  death  Ae 
constructed  a  bam  at  a  cost  of  about  $000  to 
replace  one  that  had  burned. 
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The  erlctenoa  diowed  that  Mrs.  SUlea  visit' 
ed  Sam  Stiles,  one  of  the  plaintiffs,  and  a 
brother  of  George  Stiles,  about  twice  a  year 
for  several  years  after  the  death  of  her  bus- 
band;  and  Sam  Stiles  testified  to  a  conver- 
sation between  him  and  Mrs.  Stiles,  the  effect 
of  whldi,  if  true,  amounted  at  least  to  a  jper- 
mlsslve  use  of  the  property  by  Mrs.  Stiles  dur- 
ing her  lifetime.  A  similar  conversation 
was  testified  to  by  one  of  the  other  plaintiffs. 
This  suit  was  filed  on  January  27,  1910. 
Zllpah  Stiles  by  will  devised  the  land  In 
controversy  to  the  defendants  and  named  as 
executors  B.  F.  Hawkins  and  Larkln  New- 
ton. The  wlU  was  filed  for  probate  on  Feb- 
ruary 2, 1910,  and  admitted  to  probate  llardi 
24,  1910,  and  the  executors  then  qnalifled. 
The  latter  went  Into  possession  of  the  land 
and  collected  the  rents-  up  to  the  time  of  the 
trial.  There  were  no  debts  except  funeral 
expenses,  an^  these  had  been  paid  when  the 
cause  was  tried  in  October,  1911.  The  de- 
fendants answered  by  general  denial,  pl^  of 
not  gtillty,  and  specially  pleaded  the  statutes 
of  limitation  of  three,  four,  five,  and  ten 
years.  Qliey  also,  by  appr(^)riate  pleadings, 
sought  to  have  Qie  executors  made  parties 
to  the  salt,  whicih  was  denied.  The  cause 
was  tried  before  a  Jury,  and  the  court  per- 
emptorily Instmcted  the  Jury  that  the  land 
was  the  separate  property  of  George  Stiles, 
and  on.  bis  death,  there  being  no  children, 
passed  one-half  to  plaintiffs  and  one-half  to 
Zilpali  Stiles.  The  questions  of  limitation 
and  rents  were  submitted  to  the  Jury,  and 
upon  their  finding,  in  favor  of  the  idalntiffs, 
Judgment  was  rendered  for  plaintiffs  for 
one-taalf  of  the  land  and  one-half  of  the  rents 
collected  by  the  executors ;  and  commiasioii- 
ers  to  partiti<Mi  the  land  were  appointed. 
From  this  Judgment,  defendants  appealed 
to  the  Court  of  Clrll  Appeals.  That  court 
reversed  the  Judgment  of  the  trial  court  and 
rendered  Judgment  for  the  defendants  for  all 
of  the  land,  holding  that  the  pnverty  was 
the  community  property  of  George  and  Zll- 
pah StUes.  One  of  the  Judges  of  the  Court 
of  OlvU  Appeals  dlsse&ted.  168  S.  W.  1011, 
lOlfiw  1021,  1025.   , 

[1]  Wliether  the  land  was  the  separate 
property  of  George  StUes  or  the  community 
property  of  hlms^  and  wife  is  dependent 
upon  the  questl<«  as  to  whether  the  title  had 
its  ino^tlon  in  the  conveyances  to  George 
Stiles  or  in  the  payment  of  the  60  cants  per 
acre  required  to  be  paid  to  the  state  before 
patents  could  issue.  Judge  Hawkins  states 
the  general  rule  as  follows: 

"In  a  controversy  like  this,  to  which  the  state 
is  not  a  party,  involving  an  issue  as  to  whether 
poblic  land  purchased  from  the  state  in  the 
nain<>  of  either  husband  or  wife  is  community 
property  or  separate  property,  the  status  of  the 
proper^  must  be  determined  by  die  character 
of  the  right  by  which  the  title  thereto  had  its 
inception.  'Sodi,  it  seems,  was  the  rule  under 
the  Spanish  law ;  such  has  been  the  rule  under 


the  Revised  Civil  Code  of  Louisiana,  in  which 
state  the  community  system  prevails;  aiid  such 
is  the  rule  under  the  statutes  and  decisions  of 
this  sUlJB."  McClintio  v.  Midland  Grocery  Co., 
106  Tex.  35,  154  S.  W.  1158. 

[21  In  order  to  determine  that  question,  it 
becomes  material  to  examine  the  statutes 
under  which  the  surveys  were  made.  On 
December  21,  1853,  the  Legislature  passed 
an  act  by  which  It  was  designed  to  promote 
the  construction  of  a  railroad  from  a  point 
in  the  east  line  of  the  state  to  a  point  on  the 
Rio  Grande  river  at  or  near  El  Paso.  Under 
section  14  of  this  act,  all  of  the  vacant  and 
unappropriated  land  that  belonged  to  the 
state  of  Texas  east  of  the  103d  paralld  of 
longitude  and  between  the  31st  and  33d  de- 
grees north  latitude  and  all  vacant  and  unap- 
propriated land  belonging  to  the  state  west 
of  said  103d  degrees  of  longitude  and  be- 
tween 30  degrees  30  minutes  and  32  degrees 
nwth  latitude,  were  reserved  by  the  state 
until  the  track  of  the  railroad  should  be  lo- 
cated by  the  company  provided  for  in  the  act. 
After  the  location  of  the  trade,  reservation 
was  limited  to  30  miles  on  either  side  of  the 
road,  until  the  lands  donated  to  the  road  un- 
der the  act  had  been  located  in  accordance 
therewith.  Special  Laws,  5th  Leg.  p.  12; 
Gammel's  Laws  of  Texas,  voL  4.  The  road 
was  never  built,  and  on  August  26,  1856,  the 
Legislature  passed  an  act  opening  the  re- 
serve to  settlement.  Section  1  of  that  act 
provides  that  the  lands  in  said  reserve  shall 
be  subject  to  location  and  sale  as  thereinafter 
provided  from  and  after  the  1st  day  of  Jan- 
uary, 1857.     Section  2  reads: 

"Sec.  2.  That  all  persons  who  are  now  set- 
tled upon  any  portion  of  the  skid  reserve  belong- 
ing to  the  state,  shall  pay.  fifty  cents  per  acre 
for  his  or  her  daim  not  to-  exceed  one  hun- 
dred and  sixty  acres,  and  the  said  parties  are 
hereby  required  to  have  their  lands  surveyed 
by  the  district  or  county  surveyor,  and  ^he 
field  notes  returned  to  the  General  Land  Office 
by  the  1st  day  of  Jannary,  A.  D.  1858,  pro- 
vided that  all  persons  now  resident  on  ssJd  re- 
serve shall,  on  or  before  the  1st  day  of  Janu- 
ary, A.  I>.  1868,  pay  over  to  the  Oommissianer 
of  the  General  Land  Office  the  said  amount  of 
fifty  oests  per  acre,  for  the  amount  of  their 
claims.  And  the  commissioner  is  hereby  requir- 
ed to  patent  the  surveys  authorized  by  this 
section  as  other  surveys." 

Section  3  authorized  the  location  of  any 
genuine  land  certificate,  etc.,  within  the  re- 
serve after  March  1,  1857;  and  section  4 
authorized  the  Land  Commissioner  to  sell 
scrip  at  50  cents  per  acre  after  March  1, 1857, 
to  be  located  upon  any  vacant  and  unappro- 
priated land  in  the  reserve.  General  Iaws 
6th  Leg.  p.  56;  Gammel's  Laws,  voL  4,  p. 
474.  On  November  28, 1857,  an  act  was  imss- 
ed,  by  which  settlers  on  the  reserve  were  giv- 
en until  October  1,  1859,  "to  pay  for  th^r 
daima."  and  untU  April  1. 1858^  to  file  their 
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fleld  notes  In  the  land  office.    This  act  pro- 
vides: 

"Shotilcl  any  person  fail  to  pay  for  his  or  her 
land  by  that  time,  the  land  ao  claimed  by  him, 
shall  be  subject  to  relocation  as  other  public 
domain  belongring  to  the  state."  General  Laws 
7th  Legislature,  p.  7;  Gammel's  Laws,  vol.  4, 
p.  87& 

By  section  2  of  an  act  passed  February  10, 
18^  which  was  for  the  relief  of  various  pre- 
emption settlers  and  actual  settlers  in  said 
reserve,  it  was  provided  "that  all  those  ac- 
tual settlers  or  their  assigns"  who  were  re- 
quired under  the  act  of  Aagnst  26,  1856,  to 
pay  60  cents  an  acre  for  their  lands  should 
have  until  January  1, 1860,  to  file  their  field 
notes  In  the  land  c^ce.  General  Iiaws, 
7th  Legislature^  p.  162;  Oammel's  Laws, 
vol.  4,  p.  1024. 

The  rei%)ectlve  contenti<»8  of  plaintUTs  and 
defendants  with  regard  to  the  inception  of  ti- 
tle are  substantially  these:  Defendants  con- 
tend, and  a  majority  of  the  Court  of  Qlvil  Ap- 
peals held,  that  the  Sawlses  were  mere  tres- 
passers upon  the  public  domain  and  acquired 
no  interest  In  the  land  by  virtue  of  the  act  of 
August  26,  1856,  except  the  bare  right  or  op- 
tion to  purchase  from  the  state  at  50  cents  per 
acre,  and  that  until  the  purchase  money  was 
paid  to  the  state  they  had  no  interest  in  the 
land  which  they  conld  convey.  Plaintiffs  con- 
tend, on  tbe  other  hand,  that  under  the  act  of 
18G6  the  Rawlses  were  granted  by  tbe  state, 
ns  actual  settlers,  the  lands  settled  upon  by 
tfaem,  not  to  exceed  160  acres  to  each,  and 
that,  when  they  had  so  far  compiled  with  the 
act  as  to  have  the  land  surveyed,  their  claim 
was  definitely  fixed  to  the  land  embraced 
within  the  boundaries  of  their  surveys ;  that 
this  claim  was  a  valuable  right ;  that  it  was 
assignable  and  was  property  within  the  com- 
munity property  statute;  and  that  the  sub- 
sequent payment  of  the  amount  due  the  state 
and  the  Issuance  of  intent  related  back  to 
the  Initial  right  granted  to  tbe  iRawlses  un- 
der tbe  act  of  1856  as  definitely  fixed  by 
th^  surveys. 

The  question  as  to  what  is  inception  of  the 
title  wlfbln  the  meaning  of  our  community 
property  statutes  has  been  the  subject  to  fre- 
quent adjudication.  The  following  lllustra- 
tloDS  of  the  appllcatlcm  of  the  rule  have  been 
made: 

Under  the  colonization  act  of  March  24, 
1825  (Laws  of  Ooahuila  &  Texas,  p.  15),  Mex- 
ican citizens  were  granted  the  right  to  pur- 
chase eleven  leagues  of  land  under  condition 
tbat  they  cultivate  it  within  six  years  and 
pay  therefor  at  stipulated  rates  for  grazing, 
tillable,  and  irrigated  lands.  It  was  held  in 
Manchaca  v.  Field,  62  Tex.  136,  that  where 
Sanchez,  a  married  man,  applied  for  and  ob- 
tained on  Mardi  18, 1831,  a  concession  for  an 
11-league  grant,  the  land  afterwards  granted 
was  the  community  property  of  blmself  and 
wife,  although  the  wife  died  prior  to  the 


classification  or  cultivation  of  tbe  land  and 
prior  to  the  payment  oi  tbe  purchase  price 
to  the  government  It  was  argued  In  tbat 
case  that  the  mere  concession  was  nothing 
more  than  a  license  to  purchase  so  many 
leagues  of  land  and  ought  not  to  be  treated 
as  property  In  being  at  the  death  of  the  wife, 
so  as  to  entitle  her  heirs  to  claim  an  Interest 
in  the  land  afterwards  granted.  The  court, 
however,  held: 

"There  is  much  force  in  the  [above]  argument, 
and  it  finds  an  apparent  sanction  in  Webb  v. 
Webb,  15  Tex.  274,  Walters  v.  Jewett,  28  Tex. 
192,  and  perhaps  other  decisions  of  this  court ; 
but  the  later  decisions  and  tbe  weight  of  au- 
thority seem  to  favor  the  proposition  of  appel- 
lants that  the  concession,  having  a  money  value, 
and  being  the  subject  of  sale,  was  pn^erty,  in 
which  Mrs.  Sanchez  had  a  community  interest 
which  descended  to  her  heirs  at  her  death,  and 
whidi  attached  to  the  grant  subsequently  ex- 
tended in  the  name  of  her  husband.  Porter  v. 
Chronister,  58  Tex.  64;  Wilkinson  v.  Wilkin- 
son, 20  Tex.  244;  Yates  v.  Houston,  3  Tex. 
462." 

In  Welder  ▼.  Lambert,  91  Tex.  SIO,  44  8. 
W.  281,  Power  (a  single  man)  and  Hewltson 
obtained  a  contract  vrlth  the  state  of  Coa- 
hulla  and  Texas,  under  which  they  agreed  to 
colonize  certain  families  for  wbldi  they  were 
to  receive  certain  premium  lands.  After  a 
partial  performance  of  the  contract.  Power 
married,  after  which  the  contract  was  com- 
pleted and  the  grants  made.  After  carefully 
reviewing  the  decisions,  it  was  held  that  tbe 
lands  were  the  separate  property  of  Power : 
the  community  having  only  an  equity  there- 
in represented  by  the  amount  expended  and 
value  of  what  was  done  after  the  marrlagv 
toward  completing  the  contract.  This  case 
reviews  and  eltes  witb  approval  the  dedsioQ 
in  Barbet  v.  Langlols,  6  La.  Ann.  212.  In 
the  lattOT  case,  tbe  busband  at  tbe  time  ot 
his  marriage  was  possessor. of  a  tract  of  land 
fronting  on  Bayou  Placquemlne.  Under  an 
act  of  Ck>ngres8,  owners  of  land  in  Louisiana 
fronting  on  any  water  course  were  given  a 
preference  right  to  purchase  the  vacant  lands 
lying  adjacent  to  and  In  the  rear  of  their 
plantations.  It  was  bold  that  such  vacant 
lands,  though  purdiased  after  the  death  of 
the  husband,  were  his  separate  pr(^)erty.  In 
both  of  these  cases,  the  extension  of  the  grant 
was  held  to  relate  back  to  the  right  under 
whldi  the  title  arose  or  bad  Its  Inception, 
which  in  tbe  former  case  was  held  to  be  the 
colonization  contract,  and  In  tbe  latter,  the 
preference  right  to  purchase. 

In  Creamer  v.  Briscoe,  101  Tex.  493,  109 
S.  W.  911,  IT  L.  R.  A.  (N.  S.)  154,  130  Am. 
St.  Rep.  869,  Creamer  and  bis  first  wife  set- 
tled upon  land  in  1871  in  order  to  acquire  It 
as  a  homestead  donation,  under  tbe  laws 
then  in  force,  and  did  everything  necessary 
to  that  end,  except  to  complete  the  three 
years'  occupancy.  After  they  bad  occupied 
the  land  for  more  than  a  }*ear,  Mrs.  Creamer 
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died,  and  ber  husband  tibereafter  and  during 
the  three  years  married  his  second  wife  and 
wltb  her  completed  the  occupancy  and  ob- 
tained a  patent  It  was  held  that. the  prop- 
atj  belonged  to  the  community  of  the  first 
marriage  and  that  the  second  wife  acquired 
no  interest  therein. 

The  same  conclusion,  under  an  analogous 
state  of  facts.  Is  reached  In  Mills  v.  Brown, 
69  Tex.  246.  6  S.  W.  612,  where  it  was  held 
that  the  right  to  a  homestead  donation  has 
Its  indplency  In  the  actual  settlement  of  the 
land,  and  that  patent  afterwards  Issued  upon 
completion  of  the  occupancy  .will  relate  back 
to  the  date  of  settlement 

There  have  been  four  very  able  opinions 
flled  in  this  case  In  the  Court  of  Civil  Ap- 
peals, two  by  the  majority  and  two  dissent' 
ing  opinions.  In  these,  a  Very  fall  review 
of  the  authorities,  both  in  this  state  and  In 
other  states,  upon  the  question  at  Issue,  Is 
given.  In  view  of  these  opinions,  we  deem 
it  snfflci^t  only  to  state  the  ctmsideratlons 
which  Induce  us  to  conclude,  as  we  do,  that 
the  title  to  the  land  patented  to  George  Stiles 
bad  Its  Inception  In  the  conveyances  under 
which  be  acquired  the  two  surveys,  and  that 
being  at  that  time  a  single  man,  the  land 
was  Us  separata  property,  though  the  pay- 
ments were  made  to  the  state  and  iwtents  is- 
sued after  his  marriage. 

The  act  of  August  26,  1856,  was  a  pre-emp- 
tion law.  and  those  claiming  under  It  are 
classed  as  persons  entitled  to  pre-emptions 
under  the  several  statutes  extending  relief  to 
persons  holding  under  the  several  pre-emp- 
tion laws.  MUler  v.  Moss,  65  Tex.  181.  This 
act  gave  all  actual  settlers  upon  the  reserve 
at  the  time  of  its  passage  the  right  to  have 
"their  lands"  surveyed  and  patented  provided 
their  claims  were  surveyed,  the  field  notes 
returned  to  the  Land  Office,  and  50  cents  per 
acre  paid  within  the  time  prescribed  by  the 
act.  We  can  see  no  substantial  difference  be- 
tween the  rights  acquired  by  actual  settlers 
on  the  reservation  under  this  act  and  the 
right  given  to  Mexican  cltlcens  under  the  act 
of  1824,  or  the  right  which  was  a  mere  pref- 
erence rl^t  to  purchase  under  which  the 
land  tn  the  Langlols  Case,  above,  was  acquir- 
ed. In  both  of  the  cases  last  mentioned,  the 
lands  had  to  be  surveyed  and  the  purchase 
price  paid;  yet  It  was  held  that  the  rights 
acquired  la  the  first  case,  by  virtue  of  being 
a  Mexican  dtlsen  and  making  application  for 
a  grant  and.  In  the  second,  by  virtue  of  a 
statnte  which  gave  a  preference  right  to 
purchase;  amounted,  under  the  community 
system,  to  Inception  of  title  and  Impressed 
the  lands  afterwards  granted  with  the  char- 
acter of  the  holding  at  the  time  the  right 
was  acqnlred.  Nor  can  we  distinguish  any 
material  difference  between  the  right  granted 
to  settlers  under  the  act  of  1866  and  the 
rights  acquired  by  settling  on  land  under 
homestead  donation  statutes.    In  all  of  these 


eases,  stmietbing  bad  either  to>  be  done  or 
paid  before  title  could  issue.  The  act  of 
settlement  in  homestead  donation  cases  is 
held  to  be  the  Inception  of  the  title. 

[3]  That  actual  settlers  under  the  act  of 
1866  did  acquire  a  valuable  right  to  their 
claims,  and  that  such  right  or  interest  was 
of  such  character  as  to  be  the  subject  of  con- 
tract and  assignable,  we  think  is  plain  un- 
der our  decisions.  In  Johnson  v.  Newman, 
4S  Tex.  639,  it  was  held  that  the  right  to 
acquire  lands  guaranteed  to  citizens  of  Tex- 
as by  the  Constitution  of  the  B^nbllc  was 
an  assignable  right  and  that  a  conveyance 
of  such  right  would  entitle  the  grantee  to 
lands  afterwards  patented  thereunder.  It  Is 
true  that  there  Is  nothing  la  the  original  act 
which  In  express  terms  says  that  settlers 
shall  have  the  right  to  sell  their  claims,  but 
we  think  that  such  right  necessarily  follows 
from  the  nature  of  the  rights  acquired  under 
the  act  The  right, "to  their  lands"  was 
made  absolute  by  the  statute,  subject  only 
to  forfeiture  by  a  failure  to  comply,  within 
the  time  designated,  with  the  provisions  of 
the  statute.  Nothing  was  required  of  the 
settlers  which  could  not  be  done  as  well  by 
others  as  by  themselves.  Having  the  land 
surveyed,  the  field  notes  returned  to  the  land 
office,  and  payment  of  50  cents  per  acre  to 
the  state,  were  acts  which  oould  be  perform- 
ed as  readily  by  their  assigns  as  by  them- 
selves. If  any  doubt  whatever  might  have 
existed  relative  to  the  assignability  of  these 
claims,  it  is  certainly  removed  by  the  relief 
act  of  February  10,  1868,  lecognizing  the  as- 
signs of  settlers,  whldi  was  passed  prior  to 
the  marriage  of  George  and  Zilpah  Stiles. 

It  is  probably  true  that  up  to  the  time 
of  actual  survey  of  these  lands,  the  right  of 
the  settlers  was  a  floating  one,  the  bound- 
aries of  their  claims  not  being  fixed;  but 
when  the  surveys  were  made,  their  claims 
were  changed  from  floating  ones  to  definite 
claims  to  the  particular  lands  described  in 
the  field  notes.  The  surveys,  in  our  opinion, 
had  the  effect  only  to  evidence  an  accept- 
ance and  assertion  of  claim  under  the  act 
of  1856  and  a  definite  fixing  of  the  bound- 
aries of  their  claims.  The  right  itself  to 
160  acres  of  land,  in  our  opinion,  had  Its  In- 
ception in  the  act  of  1856.    ' 

Much  stress  seems  to  be  laid  by  the  major- 
ity bf  the  Court  of  Civil  Appeals  upon  the 
question  as  to  whether  or  not  there  was  a 
contract,  express  or  implied,  between  the 
state  and  the  RaWlses.  We  do  not  think  It 
necessary,  in  order  to  establish  the  validity 
of  a  claim  to  land  'under  the  various  settle- 
ment acts — at  least  as  against  every  one  but 
the  state — that  the  elements  of  contract 
should  be  shown  to  exist  In  the  settlement 
of  vacant  lands  of  the  state,  many  considera- 
tions of  policy  werelnvolved.  The  state  bad 
the  right  to  dispose  of  its  lands  in  any  man- 
ner, deemed  proper  by  it  and,  as  to  third 
parties,  its  grants  depended  In  no  sense  for 
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validity  upon  the  question  aa  to  whether  or 
not  the  claimant  had  any  right  or-  obliga- 
tion, either  moral  or  legal,  enforceable 
against  the  state.  A  glance  at  the  map  will 
show  that  the  act  of  1853  reserved  from 
actual  settlement  a  strip  of  land  approxi- 
mately 140  miles  in  width,  extending  from 
the  eastern  boundaries  of  the  state  to  the 
eastern  boundary  of  New  Mexico  (103d  par- 
allel), and  from  that  parallel,  a  strip  ap- 
proximately 110  miles  wide,  extending  to 
the  Rio  Grande.  Within  this  broad  domain 
were  included  some  of  the  best  portions  of 
the  state.  The  purpose  of  the  act  was  to 
Induce  the  building  of  a  railroad  from  the 
eastern  to  the  western  boundary  of  Texas, 
with  its  consequent  benefits  to  the  state  at 
large.  While  the  reservation  was  absolute 
so  long  as  the  terms  of  the  act  were  not  ac- 
cepted, and  the  act  was  not  repealed,  It  was 
no  doubt  contemplated  that,  if  the  act  were 
not  accepted  within  %  reasonable  time,  It 
would  be  repealed  and  these  lands  would  be 
thrown  open  to  settlement  as  theretofore. 
Upon  an  acceptance  of  the  act  and  location 
of  the  road,  the  reservation  was  automatical- 
ly diminished  to  a  strip  of  land  66  miles 
wide  or  30  miles  on  each  side  of  the  road 
as  located.  During  the  time  the  act  remain- 
ed In  force  from  1853  until  August,  1856, 
while  It  is  true  that  actual  settlers  acquired 
no  Interest  by  settlement  whldi  they  could 
enforce,  and  were  therefore  only  naked  tres- 
passers upon  the  public  domain,  it  ia  no 
doubt  also  true  that  settlers  were  attracted 
to  this  reserve  by  virtue  of  the  quality  of 
the  lands  embraced  therein,  confidently  be- 
lieving that,'  whenever  the  reserve  should  be 
opened  for  settlement,  the  state  would  pro- 
tect them  In  tlie  settlements  they  had  made. 
That  such  would  not  be  done  was,  of  course, 
a  risk  which  they  assumed.  It  Is  not  nec- 
essary, in  order  to  support  the  state's  recog- 
nition of  these  claims,  that  they  should  have 
any  validity  prior  to  the  time  of  their  recog- 
nition. 

[4]  The  granting  of  lands  to  settlers  with- 
in the  state  was  a  matter  which  addressed 
itself  solely  to  the  Legislature  which  had  in 
charge  the  direction  of  the  state's  policies  in 
that  regard ;  and  when  the  time  arrived  to 
open  this  reservation  for  settlement,  the 
project  of  building  the  railroad  having  /ail- 
ed. It  was  clearly  within  the  power  of  the 
state  to  say  whether  consideration  should  be 
given  to  those  who,  during  the  period  of 
reservation,  had  settled  thereon,  and  what 
such  consideration  should  be.  The  Legisla- 
ture determined  that  such-  settlers  should  be 
Invested  with  a  right  to  \vhat  It  termed 
"their  claims,"  not  exceeding  160  acres. 
Thereby,  the  Legislature  recognized  that  cnicb 
settlers  had  claims  of  some  character  which 
merited  consideration  by  the  state.  It  Is  no 
answer  to  the  existence  of  these  claims,  as 
thus  recognised,  that  the  Legislature  also  re- 


quired the  paymwt  of  60  cento  per  acre  for 
the  lands.  Mor  is  It  material,  we  think,  that 
the  L^slature  also  saw  fit  after  March  1, 
1857,  to  authorize  the  sale  of  scrip  at  60  cents 
per  acre,  to  be  located  upon  the  unappor- 
tloned  parts  of  the  reservation.  It  is  not 
accurate  to  say  that  the  purchasers  of  said 
scrip  acquired  the  same  ri^t  as  actual  set- 
tlers at  the  date  of  the  opening  of  the  reser- 
vation. Such  purchasers  could  only  locate 
their  scrip  upon  portions  of  the  reservntion 
not  therefore  segregated  from  the  public 
domain.  These  claims  were  protected  from 
location  BO  long  as  the  claimants  were  not  In 
default  in  complying  with  the  conditions  nec- 
essary to  complete  their  titles.  That  these 
lands  had  a  money  value  in  excess  of  that 
of  the  great  body  of  land  which  was  opened 
to  location  under  scrip  purchased  from  the 
Land  Commissioner  Is  evident — ^if  proof  of 
value  were  required — ^from  the  expressed  con- 
sideration In  the  deeds  to  George  Stiles. 

We  do  not  deem  It  material  to  determine 
whether  the  rights  which  the  Rawlsee  ac- 
quired by  the  act  of  1856,  and  their  surveys 
thereunder,  were  revocable  by  the  state  until 
the  purchase  money  was  paid.  As  was  said 
in  the  Creamer  Case: 

"From  the  time  of  the  initial  steps,  tiae  set- 
tlement,  they  have  the  right  to  hold  and  use 
the  land  as  owners  aeainst  any  one  but  the 
state,  and  against  the  state  at  least  so  long 
as  they  comply  with  the  law  and  it  remains 
unchanged." 

We  conclude  that  the  lands  were  the  sep- 
arate property  of  George  Stiles,  subject  to 
the  right  In  the  community  to  reimbursement 
for  the  community  funds  afterwards  used 
In  completing  the  right  to  obtain  patents. 

Having  concluded  that  the  Court  of  Civil 
Appeals  was  in  error  In  holding  that  the  land 
belonged  to  the  community  of  George  and 
ZUpah  Stiles,  It  becomes  our  duty  to  con- 
sider whether  other  matters  raised  In  appel- 
lants' (defendants')  brief  require  a  reversal 
of  the  trial  court's  Judgment. 

[I]  Error  Is  assigned  upon  refusal  of  the 
trial  court  to  make  the  executors  tinder  the 
will  of  Mrs.  MuUins  parties  to  the  suit  The 
executors  were  Independent  of  the  court,  bnt 
had  no  special  powers,  and,  there  being  no 
debts  of  the  estate  at  the  time  of  the  trial, 
they  had  no  Interest  as  executors  In  the  prop- 
erty. Consequently  there  was  no  error  ta 
refusing  to  make  them  parties. 

Oomplalnt  Is  made  of  paragraph  8  of  the 
court's  charge  and  of  the  refusal  of  defend- 
ants' special  charges  numbered  6,  7,  and  8. 
all  of  whldi  relate  to  the  question  of  Ilmlta- 
tloa.  These  chargee  paraphrased  are  sub- 
stantially as  follows: 

Paragraph  3  is  to  the  effect  that  If  Qw  jary 
should  find  that  Mrs.  Stiles  at  the  death  of 
her  husband  took  and  retained  possession  of 
the  property  as  her  own,  and  never  recogniz- 
ed any  rights  of  plaintiffs  therein,  and  that 
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the  plalntUZta,  or  any  one  or  more  of  thorn, 
knew  that  die  was  so  In  possesdoa  and 
claiming  the  property  as  Iter  own,  and  that 
sbe  had  peaceable  and  adverse  posseasloii 
thereof  fbr  ten  years,  nslng  and  «nioylng  th« 
same,  then  they  should  find  for  the  defend- 
ants as  agaln^  sudi  of  the  plalntltFs,  If  tiny, 
as  knew  that  she  was  In  possession  and 
dalmlhg  the  property  as  her  own,  If  sbe  wa& 

Special  charge  No.  6  was  to  the  effect  that 
if  npon  the  death  of  hei*  husband  Mrs.  Stiles 
believed  tlie  property  to  be  her  own  and  held 
adrerae  and  continuous  possession  thereof 
for  ten  years,  claiming  it  as  her  own,  using, 
cnltiratlng,  possessing,  and  enjoying  It  as 
her  separate,  sole,  and  indlvldnal  property 
tor  ten  years,  adversely  to  the  plalntllfB, 
then  It  was  not  necessary  for  her  to  notify 
I^alntlffs  of  snch  possession,  and  In  such 
event  the  Jury  should  find  for  defendants. 

Special  charge  No.  7  was  to  the  effect  that 
if  Urs.  StUes  believed,  the  property  her  own 
upon  the  death  of  her  hwAand,  and  took  and 
retained  possession  thereof  as  her  own,  and 
had  peaceable  and  adverse  possession  thereof 
from  the  death  of  her  husband  until  her 
death,  then  they  should  find  for  the  defend- 
ants. 

Special  ehazge  No.  8  was  to  the  effect  that 
if  the  jury  should  find  that  Mrs.  StUes  be- 
lieved the  property  her  own  upon  the  death 
of  ber  liusband,  and  toolc  and  retained  pos- 
session thereof  as  her  own,  and  had  peace- 
able and  adverse  possession  thereof  from 
the  death  of  her  husband  until  her  death, 
and  that  the  plaintiffs  knew  that  sbe  was  so 
bedding  and  claiming  It,  or  "that  they,  In  the 
exoxdse  of  such  care  and  diligence  as  an  or^ 
dlnarlly  careful  and  prudent  petson  would 
have  exercised  under  similar  drcumstancee, 
should  have  known  that  she  y^as  so. holding 
and  claiming  audi  property,  then  you  will 
And  toe  the  defendants." 

[I,  7]  To  each  of  q^edal  charges  7  and  8  is 
added  this  paragraph': 

"By  'peaceable  possession,'  as  used  In  this  In- 
stmctioii,  is  meant  a  continuoas  possession,  not 
intermpted  by  adverse  suits  to  recover  the  prop- 
erty, and  by  'adverse  possession'  is  meant  an 
actiud  and  visible  appropriation  of  the  land  un- 
der a  daim  of  right  tnconsistint  with  and  hostile 
to  the  daim  of  others." 

"The  posaesuon  of  a  eotenant  or  tenant  in 
cimunon  will  be  presumed  to  be  In  right  of  the 
QHnmon  title.  He  will  not  be  permitted  to 
claim  the  protection  of  the  statute  of  limita- 
tions unless  It  dearly  appears  that  he  has  re- 
pudiated the  title  of  his  eotenant  and  is  holding 
•dversdy  to  it.  Possession  and  payment  of 
taxes  on  the  property  do  not  constitnte  the 
aoertion  of  an  adverse  tight.  There  must  be 
wmething  moi^.  Alerander  v.  Kennedy,  19 
Tex  496  [70  Am.  Pec.  S&S].  The  acts  relied 
npon  by  the  tenant  In  oommon  in  showing  an 
raster  of  bis  cotenants  and  the  assertion  of 
u  adverse  daim  should  be  more  certain  and  un- 
eQoivocal  In  character  than  would  be  necessary 
ia  oBdinaiy  cases  ^bere  there  is  no  i^ivity  of 


estate  between  the  parties  daimfng"  tli*  pnli^- 
erty ;  and  in  order  to  affect  the  ootenants  with 
this  adverse  holding  notice  of  sodi  fact  must 
b«  brought  home  to  thsm,  either  by  information 
to  this  effect  given  by  the  tenant  in  common 
asserting  the  adverse  right;  or  by  audi  acts  of 
unequivocal  notoriety  in  the  assertion  of  such 
adverse  and  hoetile  daim  that  they  wiU  be 
presumed  to  have  notice  of  such  adverse  right." 
Phaiipson  V.  Flynn,  88  Tex.  682,  19  S.  W.  188. 
"In  order  to  put  the  statute  of  limitation  in 
<q;ieratlon,  tile  eotenant  not  in  possession  must 
have  actual  knowledge  of  the  fact  that  the 
eotenant  in  possession  ia  disputing  his  right  to 
the  property,  or  such  cotenant's  possession  and 
assertion  of  hostile  daim  must  be  so  notorious 
as  to  authorize  the  presumption  that  the  other 
joint  owner  has  Imowledge  thereof."  House 
et  aL  V.  Williams  et  aL,  16  Tex.  CSv.  App.  122, 
40  S,  W.  414. 

The  above  principles  are  well  established 
by  a  long  line  of  authorities  In  this  state. 
Alexander  r.  Kennedy,  19  Tex.  488,  70  Am. 
Pea  368;  Peeler  v.  Guilkey,  27  Tex.  368; 
Bailey  v.  Trammell,  27  Tex.  328;  Moody  v. 
Butler,  63  Tex.  213 ;  McDougle  v.  Bradford, 
80  Tex.  565,  16  S.  W.  619;  Keith  v.  Keith, 
89  Tex.  Civ.  App.  363,  87  S.  W.  385 ;  Newcomb 
V.  Cox,  27  Tex.  Civ.  App.  683,  66  S.  W.  338; 
Garcia  v.  Illg,  14  Tex.  Olv.  App.  482,  37  S. 
W.  471. 

The  Oilrd  paragraph  of  the  court's  diarge 
presents  no  a£Srmatlve  error;  consequently, 
It  was  the  duty  of  the  defendants,  if  not  sat- 
isfied with  the  charge,  to  present  a  diarge 
which  supplied  the  omission.  None  of  the 
spedal  diarges  referred  to  correctly  states 
the  law  of  limitations  as  applied  to.  the  re- 
lation of  cotenancy.  To  render  them  proper 
as  ai^lled  to  the  particular  case,  they  should 
have  Informed  the  Jury  that  Mrs.  Stiles, 
upon  the  death  of  her  husband,  took  posses- 
sion of  the  property  as  eotenant  of  the 
plaintiffs ;  and  that  her  possession  wOuld  be 
presumed  to  be  In  right  of  the  common  title 
unless  the  Jury  should  believe  from  the  evi- 
dence that  she  repudiated  the  rights  of  the 
plaintiffs,  and  that  such  repudiation  was 
known  to  plaintiffs,  or  that  her  possession 
and  assertion  of  hostile  claim  was  of  sndi 
notorious  diameter  as  that  notice  thereof 
would  be  presumed. 

[I]  Objection  was  made  to  the  admlsslcm 
in  evidence  of  the  field  notes  of  the  two  sur- 
veys taken  from  the  records  of  the  county 
surveyor  of  EJllls  county.  We  believe  these 
field  notes  were  admissible  for  the  purpose 
of  showing  the  fact  and  date  of  the  surveys 
and  the  certificate  or  right  under  which  the 
surveys  were  made.  Stout  v.  Taul,  71  Tex. 
438,  9  S.  W.  329.  That  the  act  of  August  26, 
1856,  did  not  require  the  field  notes  to  be 
recorded  in  the  county,  but  merely  returned 
to  the  land  office,  we  think  does  not  affect 
the  admissibility  of  the  county  records.  The 
act  of  1856  was  not  Intended  In  any  way  to 
affect  tha  general  statutes  upon  the  aobject 
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ot  ke^dog  tb«  records  of  surreys  made  by 
the  county  and  district  snrTeyors. 

Defendants  also  presented  a  special  diarge 
Instmcting  the  Jury  not  to  consider  the  re- 
citals In  these  field  notes  as  evidence  of  the 
facts  therein  recited.  This  charge  was  prop- 
erly refused  for  the  reasons  already  stated, 
and  for  the  further  reason  that,  by  instruct- 
ing the  Jury  peremptorily  that  the  land  was 
the  separate  property  of  George  Stiles,  con- 
sideration of  all  evidence  relating  to  the 
title  up  to  the  time  of  the  death  of  George 
Stiles  was  withdrawn  from  the  Jury. 

[I]  Objection  was  also  made  to  the  admis- 
sion of  the  testimony  of  certain  of  the  plain- 
tiffs to  statements  and  conversations  with 
ZUpah  Mulllns  during  her  lifetime,  based 
upon  article  3690,  Revised  SUtutes  1011.  As 
we  have  heretofore  held,  the  executors  of 
Zilpah  Mulllns  were  not  necessary  parties  to 
this  suit  The  Inhibition  against  parties  tes- 
tifying to  conversations  and  transactions 
with  the  deceased  is  limited  to  actions  by  or 
against  executors,  administrators,  guardians, 
heirs,  or  legal  representatives.  It  has  been 
held  that  the  statute  applies  only  to  the  par- 
ticular classes  of  persons  named  therein  and 
that  legatees  and  devisees  do  not  come  with- 
in the  meaning  of  the  terms  used.  Newton 
V.  Newton,  77  Tex.  508.  14  8,  W.  157.   ' 

[II]  Defendants  requested  a  special  charge 
based  upon  article  6707,  Revised  Statutes 
1911,  under  which  they  were  authorized  to 
find,  by  presumption,  that  plaintiff  Sam  H. 
Stiles  was  dead.  The  evidence  showed  that 
Sam  H.  Stiles  was  a  single  man  and  had 
moved  from  Texas  many  years  ago,  and  that 
some  of  the  plaintiffs  testifying  had  not 
heard  of  hioi  for  a  period  of  about  fifteen 
years.  These  facts,  we  think,  are  Insufficient 
to  raise  the  issue  of  presumption  of  death 
under  the  above  statute.  In  Latham  v. 
Tombs,  32  Tex.  Civ.  App.  270,  73  S.  W.  1060, 
it  was  hdd  that  the  statute  must  be  con- 
strued to  mean  that  the  person  referred  to 
must  absent  himself  from  his  home,  and 
proof  of  change  of  his  residence  from  one 
state  to  another,  and  that  he  bad  not  been 
heard  of  in  the  former  state  for  a  period  of 
seven  years,  does  not  make  a  case  within  the 
statute. 

[11,12]  The  remaining  assignments  of  er- 
ror are  but  reiterations  of  those  already  con- 
sidered, exc^t  that  under  the  sixteenth  as- 
signment of  error  defendants  contend  that 
there  was  no  basis  in  the  evidence  for  a  per- 
sonal Judgment  against  the  defendants,  or 
either  of  them  individually  for  rent  We  be- 
lieve the  Judgment  against  defendant  Haw- 
kins was  proper.  His  possession,  whether 
he  entered  as  executor  or  as  devisee,  was 
that  of  a  cotenant  with  the  plaintiffs.  As  ex- 
ecutor under  the  will,  his  possession  only 
extended  to  the  interest  of  Mrs.  MuUios  in 


the  laBds,  and  be  was  personally  account- 
able  to  the  plaintiffs  for  their  half  of  tlie 
rent  Qeorge  Stall,  however,  never  having 
been  in  posaesaion  of  the  property,  eitlier 
personally  or  in  a  representatire  capacity, 
and  never  having  collected  or  received  any 
of  the  rents,  we  think  was  not  personally 
liable  to  the  plaintiffs  on  that  account ;  and 
to  that  extent  the  Jndgraent  of  the  trial  court 
Iserroueoua. 

We  conclude  that  the  Judgment  of  the 
Court  of  Civil  Appeals  should  be  reversed, 
and  that  the  Judgmoit  of  the  trial  court  In 
so  far  as  it  is  against  George  Stell  personal- 
ly for  one-half  of  the  rent  should  be  revers- 
ed and  reformed  so  as  to  deny  such  person- 
al Judgment  for  rent,  aod,  as  ^  reformed, 
the  Judgment  of  the  trial  court  should  be  af- 
firmed. 

PHILLIPS,  C,  3.  The  Judgment  recom- 
mended by  the  Commission  of  Appeals  In 
the  above  case  is  adopted  and  will  be  enter- 
ed as  the  judgment  of  the  Suprane  Court. 


HAitPEK  V.  STATE.    (No.  6160.) 

(Court  of  CMminal  Appeals  of  Texas.    Oct  30, 

1918.    On  Motion  for  Rehsaring, 

Dec.  4.  1918.) 

1.  Assault  and  Battert  $=992— Aoobavat- 
ED  Assault  —  SsaioTrs  Bodclt  Irjttbt  — 
Evidence. 

In  prosecution  of  town  marshsl  for  agtrra- 
vated  assault  evidence  held  sufficient  to  sastaic 
a  finding  that  a  "serioas  bodily  injury"  was 
inflicted. 

2.  Assault  and  Batrbt  4=364  —  Officebs 
Making  Abbest— Ubb  of  Fobce. 

An  officer  making  a  lawful  arrest  may  nse 
reasonable  means  necessary,  taking  care  that 
the  force  used  is  commensurate  with  the  ne- 
cessity, under  Pen.  Oode  1911,  art  1014, 
subd.  6. 

3.  Asbest  4=>63(3)  —  Necessitt  iob  Wab- 

SANT. 

An  officer  may  make  an  arrest  without  a 
warrant  where  a  felony  or  an  offense  against 
the  public  peace  is  committed  in  bis  presence, 
under  Code  Or.  Pioc.  1911,  arts.  254-^60. 

4.  Abbest  4=>63(3)— Necessitt  fob  Wabbant 
—Town  Mabshals. 

A  town  marshal  may  make  an  arrest  with- 
out a  warrant  for  a  felony  or  an  offense  against 
the  public  peace  committed  in  his  presence, 
where  the  ordinances  of  the  city  confer  such  au- 
thority, under  Code  Or.  Proc.  1911,  art  261. 

5.  AsSAtTLT  AND   BatTEBT   «=al92— AOOBAVaT- 

ed  Assault  bt  Oitioeb  —  Fobciblb  Re- 
sistance—Evidence. 
In  a  prosecntion  of  a  town  marriial  for  ag- 
gravated assault  and  infliction  of  serious  bodily 
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iaivj.  evldeno*  Mi  to  Biuttain  «  todins  ttat 
the  injnred  party  wu  not  making  a  £aoaU)le  x»- 
Bttance  to  arrest. 

6.  Cbixhtai.  Law  »=»1170(l>-'H*innr.«w  Bb- 

SOa— BSXOLTJBION  ow  BVUSiNOK. 

In  a  proaecntton  of  a  town 'marshal  for  ag- 
gravated aaaanlt  while  laaking  an  arreat  for  vio- 
lation of  a  traffic  ordinaoce,  there  was  no  re- 
T«isible  error  in  rejecting  evidence  that  the  in- 
jured party  bad  violated  a  traffic  ordinance  on 
a  previous  occasion;  issae  being  whether  a 
fordble  resistance  was  being  made. 

On  Motion  for  Kehearing. 

T.  CRnnNAt  Law  «=»101(2)— Cowvicwon  ik 
CotrxTY  Court  —  NKCESsirr  fob  Showing 
JcRisoicnoiT. 
Where  a  prosecution  for  a  misdemeanor  was 
begun  by  an  indictment  returned  to  the  district 
court,  wbidi  did  not  have  jurisdiction,  a  con- 
viction   in   county   court  oannot   be   sustained 
where  the  record  does  not  show  that  the  cause 
was  transferred  to  the  county  court  by  order  of 
the  district  court  as  required  by  Vernon's  Ann. 
Code  Cr.  Proc.  1916,  arts.  483,  488. 

Appeal  from  Garza  Cbunty  Court;  A.  B. 
Anderson,  Judge. 

A.  EL  Harper  waa  convicted  of  aggravated 
assault,  and  be  appeals.  Reversed  and  re- 
manded. 

w.  F.  Kelly,  of  Post,  for  appellant 
K  B.  Hendricks,  Asst  Atty.  Oen.,  for  the 
State. 

MORROW,  J.  Appellant  was  assessed  a 
fine  of  $26  on  conviction  ■ftjr  aggravated  as- 
sault under  an  allegation  that  be  Inflicted 
serloiiB  bodily  injury  upon  3.  W.  Ijovelady. 

The  appellant  stmcli  the  Injured  party 
with  a  policeman's  "billy,"  an  Instrument 
about  12  Inches  long,  made  of  leather  wrap- 
ped aTonnd  shot  or  metal  of  some  kind. 
From  the  state's  evidence  it  appears  that  ap- 
pelant was  a  man  about  80  years  old,  weigh- 
ing 200  pounds,  and  Lovelady  was  about  68 
years  ot  age  and  was  standing  at  a  water 
cooler  with  a  glass  of  water  In  his  band 
about  to  take  a  drink  of  water  when  he  was 
■tmdit  the  blowa  complained  of.  Lovdady 
aald  that— 

'"The  blows  were  on  the  left  side  of  my  head, 
and  he  knocked  the  life  out  of  me,  and  cut  the 
sidn  to  the  skull  bone  in  two  places.  The  other 
blew  was  sorter  across  my  neck  and  ddd  not 
break  the  skin.  •  •  •  I  was  laid  up  a  couple 
of  weeks,  and  suffered  from  the  cuts  on  my  head 
a  great  deaL  Could  not  wear  my  hat  for  about 
two  weeks." 

A  doctor  described  the  woqnda  as  apparent- 
ly having  been  made  wlt^  swne  bloat  In- 
strument cutting  throufh  the  flesh  to  the 
ri:nU  bone.  "The  Injuries  were  painful,  but 
not  necessarily  serious.  I  qiake  this  answer 
in  view  of  the  fact  that  I  linow  how  the  pa- 
tient turned  out  afterwards." 


(>]  W«  tiiiak  ttie  ttvldMMia  waa  mOclent  to 
sustain  the  finding  of  the  jury  ttaat  tbe  in- 
jured party  received  a  "serious  bodily  tnjny." 
Housley  v.  State,  55  Tex.  Cr.  R.  372,  lltl 
S.  W.  816;  Bruce  T.  State,  40.  Tex.  Cr.  B.  27, 
51  S.  W.  054. 

[2-5]  While  there  is  no  biU  of  exertions 
properly  preserving  It,  we  And  that  appellant 
requested  tbe  court  to  Instruct  the  jury  that 
the  burden  was  upon  the  state  to  prove  an 
intent  to  Injure.  The  charge  was  also  ob- 
jected to  becausQ  It  does  not  put  this  bur- 
den upon  the  state;  appellant  in  bis  brief  in- 
sisting that  article  1009  of  the  Penal  Code, 
which  provides  that  when  an  Injury  Is  caused 
by  violence  to  the  person  the  intent  to  injure 
Is  presumed,  Is  without  application  for  the 
reason  that  appellant  was  an  officer  engaged 
in  making  an  arrest  and  the  injury  Inflicted 
In  tbe  ezerdse  of  this  lawful  purpose  would 
not  create  the  presumption  named.  Bee  sub- 
division 5,  art  1014,  Penal  Code.  It  is  true 
that  in  making  an  arrest  an  officer  may  use 
reasonable  means  necessary,  taking  care  that 
the  force  used  is  commen-surate  with  the  nec- 
essity. Skidmore  v.  State,  43  Tex.  93; 
Mlchlei's  Digest,  Texas  Grim.  Laws,  vol.  1, 
p.  481,  and  cases  cited.  The  law  throws  this 
protection  around  him,  however,  only  while 
he  la  making  a  lawful  arrest.  Carter  v. 
State,  30  Tex.  App.  551,  17  S.  W.  1102,  28 
Am.  St  Rep.  944 ;  Rasberry  v.  State,  1  Tex. 
App.  6&1;  English  v.  States  84  Tex.  Or.  R. 
190,  30  S.  W.  233.  He  may  make  an  arrest 
without  a  warrant  where  a  feiony  or  an.  of- 
fense against  the  public  peace  is  committed 
in  his  presence.  Articles  254-260,  C.  C.  P. 
This  authority  may  be  exercised  by  a  town 
marshal  where  tbe  ordinances  of  the  city 
confer  such  authority  upon  him.  Article  261, 
C.  C  P.  Such  ordinanee  Is  not  shown.  It 
seems  quite  doubtful  whether  these  provi- 
sions would  authorize  the  appellant,  the  town 
marshal  of  Post  City,  to  arrest  the  injured 
party  without  a  warrant  for  driving  on  the 
wrong  side  of  a  guide  post  Mundine  v. 
State,  87  Tex.  Or.  B.  5,  88  S.  "W.  619.  Tbe 
record  shows,  however,  that  the  court  In- 
structed the  jury  that  appellant  would  not 
be  culpable  unless  he  used  more  force  than 
was  necessary  In  arresting  Lovelady.  Ap- 
pellant clalm'ed  to  have  acted  in  self-defense 
on  apparent  danger.  This  Issue  was  also  sub- 
mitted, and  the  decision  of  tbe  jury  against 
him  is  aupporled  by  the  testimony  of  a  num- 
ber of  eyewitnesses  to  tlie  efllect  that  th«  In- 
jured party  was  making  no  forcible  resist- 
ance to  tbe  arrest,  but  was  making  a  verbal 
protest;  he  having  gone  into  a  restaurant  to 
eat  his  dinner  and  stated  that  he  would  go 
to  the  police  station  as  soon  as  he  had  fln- 
isbed. 

[>]  As  the  reoord  Is  presented,  we  think 
there  was  no  reversible  ern»  in  rejectiiug  the 
proffered  testimony  that  tbe  injured  party 
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'bad  violsted  r  tnlBc  ordtnance  on  tome  pre- 
vlons  occaidon. 
Tbe  Judgment  is  affirmed. 

Od  Motion  for  Rehearing. 

[7]  Our  attention  Is  called  to  tbe  fact  that 
this  prosecntlon  for  a  misdemeanor  is  begun 
by  an  Indictment  returned  to  the  district 
court  of  Garza  county.  That  court  being 
without  Jurisdiction  to  try  the  cause,  the 
statute  required  that  it  should,  by  order  of 
court,  be  transferred  to  a  court  having  Juris- 
diction.   Vernon's  C.  C.  P.  art  483. 

The  record  before  us  contains  no  order  of 
the  district  court  transferring  the  case  to  the 
county  court,  and,  the  county  court  being 
without  power  to  receive  an  Indictment  from 
the  grand  Jury,  there  is*  a  failure  in  the  rec- 
ord to  show  facts  necessary  to  disclose  the 
Jurisdiction  of  the  county  court  to  try  the 
case.  Richardson  v.  State,  57  Tex.  Cr.  R. 
286.  122  S.  W.  6aO;  Harris  v.  State,  67  Tex. 
O.  R.  84,  121  S.  W.  1116;   O.  C.  P.  art.  486. 

Ttie  motion  for  rehearing  is  granted,  the  af- 
firmance set  aside,  and  the  Judgment  is  re- 
versed and  remanded. 


CLARK  V.  STATE.     (No.  5228.) 

(Court  of  Criminal  Appeals  of  Texas.    Dec.  11, 
1»1&) 

1.  CaniiNiLi,  Law  «=3406<3)  —  Oral  Statb- 
MENTs  Made  Whiue  "UNnEB  Akbest." 

Verbal  statements  concerning  stolen  prop- 
erty, made  to  arresting  officer  by  defendant 
while  he  understood  that  he  was  under  arrest, 
but  before  he  was  taken  to  jail,  heU  to  have 
been  made  by  defendant  while  "under  arrest," 
within  Code  Cr.  Proc.  1911,  art.  810. 

2.  GBiiaRAi,  Law  ^s>519(3)  —  Obal  State- 
ments Made  WhiI£  Undeb  Abbebt. 

Under  Code  Or.  Proc.  1911,  art.  810,  as  to 
oral  confession  made  by  accased  while  in  cus- 
tody of  an  officer  being  inadmissible,  it  is  un- 
necessary that  arrest  be  made  in  formal  words 
if  it  clearly  appears  from  the  surrounding  facta. 
Frendergast,  J.,  dissenting. 

Appeal  from  District  Court,  Wichita  Coun- 
ty;   Wm.  N.  Bonner,  Judge. 

H.  A.  Clark  wag  convicted  of  the  offense 
of  concealing  stolen  property,  and  appeals. 
Reversed  and  remanded. 

Weeks  &  Weeks,  of  Wichita  Falls,  for  ap- 
pellant. 

E.  B.  Hendricks,  Asst  Atty.  Gen.,  for  the 
State. 

MORROW,  J.  Appellant  was  convicted  of 
the  offense  of  concealing  stolen  property. 

[1]  The  property  Involved  was  certain  Mi- 
chelin  automobile  casings  and  certain  spark 


plugs.  The  state  relied  np«»  circumstan- 
tial evidence,  a  part  of  which  consisted  of 
verbal  statements  made  by  the  appellant.  The 
error  complained  of  la  tHwdicated  upon  the 
proposition  that  these  statemoits  were  made 
while  appellant  was  nnd^  arrest,  unwarned, 
and  were  such  as  the  state  was  inhibited 
from  using  by  the  terms  of  article  810,  Code 
Cr.  Proc. 

The  deputy  sheriff,  having  appellant  under 
suspicion  of  committing  the  offense,  went  to 
appellant's  place  of  business  and  told  him 
he  wanted  him  to  coma  to  the  sheriff's  office. 
Appellant  went  into  a  room  for  the  purpose 
of  changing  his  clothes.  His  wife  also  went 
In  the  room,  and  the  deputy  sheriff  follow- 
ed, requiring  that  appellant  should  have  no 
conversation  with  his  wife.  On  going  to  the 
sheriff's  office  with  the  officer,  appelant  was 
interrogated  by  him  with  reference  to  thp 
property  In  question.  He  was  dismis.sed  at 
noon  with  instructions  from  the  officer  to 
return  after  lundi,  which  he  did,  remalnin-.: 
in  company  with  the  officer  mentioned  an<I 
another  for  some  tlme^  after  which  he  was 
directed  to  accompany  them  in  an  automobile 
to  his  place  of  business,  which  they  desired 
to  search,  and  which  they  did  search  in  his 
presence ;  and  during  the  'search  one  of  the 
automobile  tires  upon  the  possession  of  which 
the  prosecution  Is  founded  was  fotmd  by 
the  officers  through  their  own  efforts  in 
searching  the  premises.  Appellant  was  then 
taken  by  them  in  the  autmnoblle  to  his  room. 
which  was  searched,  after  which  they  took 
Iilm  in  the  same  manner  to  his  place  of  busi- 
ness, and  after  making  further  search  took 
him  before  the  grand  Jury,  and  immediately 
after  he  was  released  therefrom  he  was  plac- 
ed by  said  officers  in  Jail.  He  understood 
that  he  was  under  arrest  tiem  the  beginning. 

The  view  taken  by  the  state  Is  that  the 
appellant  was  not  under  arrest  until  he  was 
taken  to  Jail.  This  ia  more  strict  than  the 
law  contemplates.  The  rule  stated  in  Pat- 
rick's Case,  74  S.  W.  661,  la  thus  quoted  : 

"If  by  the  acts  and  conduct  of  an  officer  hav- 
ing the  party  in  charge  he  is  led  to  believe  he 
is  nnder  arrest  or  is  in  his  own  mind  conscious 
of  being  nnder  arrest,  then  the  confessiona,  not 
coming  within  any  of  the  exceptions  named  oi 
implied  in  the  statute,  are  not  admissible." 

[2]  It  is  not  necessary  that  the  arrest  b€ 
made  in  formal  words;  it  may  clearly  appeal 
from  the  surrounding  facts.  Nolen  v.  State 
8  Tex.  App.  685;  Nolen  v.  State,  9  Tex.  App 
426;  Zlmmer  v.  State,  64  Tex.  Or.  R.  114 
141  S.  W.  781;  Jones  v.  State,  52  Tex.  Cr 
R.  207,  106  S.  W.  128;  Jones  v.  State,  44 
Tex.  Or.  R.  408,  71  S.  W.  962;  Buckner  v. 
State,  52  Tex.  Cr.  R.  271,  106  S.  W.  SOU 
Calloway  v.  State,  66  Tex.  Cr.  R.  263,  lU 
S.  W.  575;  Pry  r.  State,  68  Tex.  Cr.  R.  16!> 
124  8.  W.  920;  Oliver  v.  State  (Tex.  App. 
197  8.  W.  186. 
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During  tbe  anpaHanfB  ezamiiiatloa  by  tbe 
officers  in  the  sberiff's  office  he  declared  that 
b«  did  not  handle  Mecbelln  tires,  and  during 
tlie  search  in  his  gituM  of  buaUteeB,  the  offi- 
cers having  discovered  a  Mecbelln  tire  with 
tbe  number  cut  oil,  and  calling  ai^ellant's 
itttention  thereto,  appellAnt  stated,  "Yes," 
and  was  then  asked  if  he  had  any  ntore 
Mecbelln  tlree,  to  whidi  he  replied,  "No." 
He  also  said  that  the  Uj«  first  found  was 
a  "second."  To  this  one  at  the  parties  re- 
plied, the  Mecbelln  people  do  not  make  "sec- 
onds." Appellant  declared  that  they  did.  He 
was  also  asked  where  he  got  the  tire,  reply- 
ing that  it  was  on  a  car  be  traded  for.  He 
•Iso  said.  In  response  to  questions  asked  him 
about  other  Mecbelln  tires  found  in'  his  place 
of  business,  that  be  bought  them  on  a  Ford. 
He  also  said,  in  response  to  aa  inquiry  by  the 
officers,  that  be  did  not  know  there  were  any 
siiark  iHugs  in  bis  desk  or  trunk;  that  he 
bad  had  to  buy  some  because  be  did  not 
tblnk  be  bad  any. 

Appellant's  defense  on  the  trial  was  that 
be  had  bought  the  spark  plugs  found  in  his 
po$!<esslon,  and  that  be  had  bought  tbe  four 
Mecbelln  tires  in  bis  possession  from  a  person 
who  brongbt  them  to  his  place  of  business. 
Tbe  state  introduced  proof  of  his  statements 
after  be  was  taken  to  tbe  sheriff's  office  and 
while  he  was  in  company  with  the  officers 
daring  the  search  of  Iiis  room  and  place  of 
business,  and  then  introduced  evidence  to 
i>how  that  the  statements  thus  proved  to  have 
bet-n  made  by  appellant  were  false,  and  they, 
being  contradictory  of  his  defense  urged 
upon  the  trial,  were  used  against  him  by  the 
state  to  prove  his  guilt 

A  like  state  of  facta  was  passed  upon  in 
the  case  of  Dover  v.  State,  197  S.  W.  196. 
The  remarks  made  in  the  concurring  opin- 
ion In  that  case  express  our  views  with  ref- 
erence to  the  admissibility  of  tbe  statements 
used  against  ai>pellant  and  made  by  him 
nhile  he  was  under  arrest  and  unwarned. 
From  that  opinion  the  following  quotation  is 
taken : 

"In  agreeing  to  the  reversal  of  this  caase, 
we  deem  it  proper  to  state  that  in  our  judg- 
ment the  testimony  given  by  the  officers  who 
had  appellant  under  arrest  that  while  under 
arrest,  without  warning,  he  made  In  their  pres- 
ence a  verbal  statement  which  was  used  on  tbe 
trial  against  him,  was  not  admissible.  The 
Code  of  Criminal  Procedure  (article  810)  pro- 
rides  that  the  'confession  [of  tbe  accused]  shall 
not  be  nsed,  if,  at  the  time  it  was  made,  the 
defendant  was  in  jail  or  other  place  of  confine- 
ment, nor  while  he  is  in  the  custody  of  an  of- 
ficer, unless  made  in  the  voluntary  statement 
of  accused,  taken  before  an  examining  court 
in  accordance  with  law,  or  be  made  in  writing 
and  signed  by  him,  which  written  statement 
!>ball  show  that  he  has  been  warned  by  tbe 
person  to  whom  it  was  made.'  The  purpose 
and  effect  of  this  statute  is  to  prevent  the 
prosecution  from  using  against  the  accused  tbe 


testimony  of  the  officer  having  him  under  arrest 
to  a  verbal  statement  niade  by  tbe  accused 
which  tbe  state  seeks  to  use  to  prove  his  guilt. 
"The  correct  rule,  we  think,  is  stated  in  Her- 
nan's  Case,  42  Tei.  Cr.  K.  464,  60  8.  W.  768, 
which  is  summarized  in  the  syllabus  as  follows: 
'A  coofeesioB  or  .admisaioB-  <rf  an  inculpatory 
fact  by  a  defendant,  where  he  is  under  arrest 
and  unwarned,  cannot  be  used  as  evidence 
against  llini.  Any  fact  or  circumstance  in- 
volved in  a  statement  by  defendant  while  in 
jail  or  under  arrest,  and  when  be  has  not^een 
cautioned,  which  may  be  used  by  the  state  as 
a  eriminative  or  inculpato^  fact  against  him. 
comes  within  tbe  statutwy  rule  as  to  confes- 
sion, although  the  same  may  not  be  technically 
a  confession  or  admission.  And  defendant  can- 
not be  impeached  as  to  such  statements,  fol- 
lowing Bailey  v.  SUte,  40  Tex.  Or.  B.  150 
t4»  8.  W.  102].' 

"Other  cases  in  point  are  the  followlog: 
Wright  V.  State,  36  Tex.  Cr.  B.  432.  37  8.  W. 
732;  Wmiams  v.  SUte,  10  Tex.  App.  627; 
Parks  V.  State,  48  Tex.  Cr.  R.  104,  7»  S.  W. 
301 ;  Brown  v.  State,  B6  Tex.  Cr.  R.  681,  118 
S.  W.  139;  Adams  v.  State,  16  Tex.  App. 
172;  Witnberiy  v.  State,  22  Tex.  App.  610  [3  8. 
W.  717];  Rogers  v.  State,  44  Tex.  Cr.  R.  353 
[71  S.  W.  18];  Binkley  v.  State,  61  Tex.  Cr.  R. 
67,  100  8.  W.  780;  Nolen  v.  State,  9  Tex.  App. 
419." 

The  Judgment  of  tbe  lower  court  is  revers- 
ed, and  the  cause  remanded. 

PRBNDEROAST,  JT.  I  beUeve  tbe  opin- 
ion I  wrote  in  tbe  Dover  Case,  197  8.  W.  106, 
is  ccMrrect,  and  I  therefore  respectfully  dis- 
sent 


WBIQHT  V.  STATE.    (No.  6207.) 

(Court  of  Criminal  Appeals  of  Texas.    Dec.  11, 
1918.) 

1.  Cbikihai,  Law  4s>925Vi(3)— New  Tbial— 

CONOOOT  OF  JUBT. 

That  tbe  jury,  in  their  ddiberations,  refer- 
red to  tbe  fact  that  defendant  during  tbe  trial 
dozed  ofiE  to  sleep  and  nodded  several  times,  does 
not  require  a  new  trial,  since  the  jury  was  not 
inhibited  from  talking  of  bis  manner  and  con- 
duct in  passing  upon  tbe  weight  of  his  testi- 
mony. 

2.  Cbihinal  Law  €=>1144(1S)— Appeal— New 
Tbiai/— Pbesukption  in  Fatob  or  Tbial 
Court's  RtJling. 

Where  the  order  overruling  motion  for  new 
trial  shows  that  the  court  heard  evidence  and 
thereon  determined  the  motion  should  be  over- 
ruled, the  presumption  in  favor  of  the  correct- 
ness of  tbe  court's  ruling  which  is  indulged  on 
appeal  implies  that  the  evidence  was  sufficient  to 
authorise  tbe  judgment  rendered. 

3.  Cbivinal  Law  4=si1184  —  Indeterkiitatb 

SENTE  N  CE — MOOIFICATTON. 

Where  the  trial  court  on  conviction  for  mur- 
der failed  to  apply  the  Indeterminate  Sentence 
Law,  Vernon's  Ann.  Code  Cr.  Proc.  1916,  art. 
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865a,  the  Judgment  entering  the  sentence  trill  be 
reformed  so  that  it  wIU  provide  for  confinement 
in  the  state  penitentiary  within  the  perio<i  fix^d 
by  law  as  the  minimum  iind  maximum  penalty 
for  the  offense. 

Appeal  ftfom  District  Court,  Anderson 
County;   John  S.  Prince,  Judge. 

Alfred  Wright  was  convicted  of  murder, 
and  appeals.  Judgment  ordered  reformed 
and  ^affirmed. 

R.  E.  Beagler,  of  Palestine,  for  appellant. 
E.  B.  Hendricks,  Asst  Atty.  Gen.,  for  the 
State. 

MORROW,  J.  Appellant  was  convicted  of 
murder,  and  his  punishment  fixed  at  confine- 
ment in  the  penitentiary  for  a  period  of  ten 
years. 

Appellant  and  deceased,  Crlss  Edwards, 
were  young  men,  members  of  the  same  fam- 
ily, stepbrothers.  The  difficulty  arose  over 
the  contention  of  deceased  that  appellant 
had  broken  a  pair  of  clippers  and  that  he 
should  pay  deceased  for  them.  There  Is  evi- 
dence that  in  the  course  of  the  quarrel  the 
deceased,  who  appears  tpr  have  been  the  ag- 
gressor In  bringing  on  the  difficulty,  took 
hold  of  a  chair  and  threatened  appellant,  and 
also  evidence  that  the  deceased  used  Insult- 
ing remarks  towards  his  stepmother,  the 
mother  of  appellant.  Deceased,  on  learning 
that  appellant  had  gone  in  the  house  and 
gotten  a  gun,  ran,  and  while  he  was  running 
appellant  fired  one  shot  with  a  shotgun  load- 
ed with  budishot;  some  of  the  shot  taking 
effect  in  the  back  of  deceased  and  in  the 
back  of  his  neck,  resulting  in  his  death.  Ap- 
pellant claimed  that  he  shot  deceased  be- 
cause he  was  frightened  by  his  threats  and 
conduct,  also  because  of  his  Insulting  lan- 
guage towards  appellant's  mother.  Some  of 
the  witnesses  who  were  present  disclaimed 
hearing  the  remarks  which  appellant  and 
others  testified  to,  and  there  was  an  Issue  of 
fact  growing  out  of  the  evidence  as  to  wheth- 
er the  rpmarks  were  In  fact  made. 

Appellant  complains  of  the  fact  that  the 
court  submitted  to  the  Jury  the  Issue  of  mur- 
der, claiming  that  the  facts  would  support  a 
conviction  of  no  higher  grade  of  offense  than 
manslaughter.  The  Jury  was  instructed  up- 
on the  law  of  manslaughter,  and  there  was 
evidence  raising  that  Issue,  but  not  suCh  to 
establish  as  a  matter  of  law  that  adequate 
cause  existed,  nor  that,  as  resulting  there- 
from, appellant's  mind  was  rendered,  incapa- 
ble of  cool  reflection.  There  was  testimony 
coming  from  the  appellant  himself,  while  tes- 
tifying as  a  vrttness,  whiidi  would  be  suffi- 
cient to  Justify  the  jury  in  rejecting  liis  de- 
fensive theory  of  manslaughter. 

[1, 2]  The  reference  of  the  Jury  in  their  de- 
liberations to  the  fact  that  the  appellant, 
during  the  trial,  dozed  Off  to  sleep  and  nod- 


ded sereral  tliuM,  does  not  require  a  liew 
Wal,  and  the  Jury  was  not  inhibited  from 
talking  of  his  manner  and  conduct  in  pass- 
ing upou  the  weight  to-  be  given  his  testimo- 
ny. Moreover,  the  order  erf  the  court  over- 
ruling the  motion  for  a  new  trial  shows  that 
the  court  heard  evidence  and  thereon  deter- 
mined that  the  motion  should  be  OTerruled. 
In  this  state  of  the  record,  the  presumptioa 
in  favor  of  the  correctness  of  the  court's  rul- 
ing, which  is  indulged  on  ai)peal,  would  im- 
ply that  on  the  hearing  of  the  motion  the  ev- 
idence adduced  was  sufficient  to  autboriae 
the  Judgment  rendered  thereon, 

[3]  The  sentence  failed  to  apply  the  Inde- 
terminate Law  (article  805a,  Vernon's  Code 
Cr.  Proc'p.  865).  The  Judgment  of  the  lower 
court  entering  the  aentenoe  wlU  be  reformed 
so  that  tt  will  provide  for  the  confinement  of 
appellant  in  the  state  penitentiary  for  a  pe- 
riod of  not  less  than  five  nor  more  than  ten 
years.  See  Oisneros  v.  State,  T6  Tex:  Cr.  B. 
813.  174  S.  W.  608. 

The  Judgment  of  the  lower  court  is  ordered 
refovmed  and  affirmed. 


Ex  parte  MYEffi-    (No.  6121.) 

(Court  of  Griminal  Appeals  of  Texas.  Oct.  23, 
1918.  On  Motion  for  Rehearing,  Nov.  27, 
IDIS.  Dissrating  Opinion  on  Rehearing,  Dec. 
18,  1918.) 

1.  CoKSTirunoNAi.  Law  e=»14  —  OoNSTBrc- 
noN. 

The  language  selected  by  the  tramers  of  a 
constitution,  when  its  meaning  is  clear,  controls 
the  court  In  interpreting  It. 

2.  Intoxicating  Liquors  e=»17  —  Pbouibi- 

TtON— CONBTITaTIONAI,ITT. 

Acts  35th  Leg.  (4th  Called  Sess.)  c.  24,  p.  37, 
prohibiting  the  sale,  barter,  or  exchange  of  in- 
toxicating liquors  throughout  the  state,  Violatea 
Const,  art.  16,  i  20,  relating  to  local  opticm. 

8.  iNToilCATINO    LiqtJOES    «=9l7  —  Pbohibi- 

TioN— Police  Poweb. 
In  the  absence  of  Const,  art.  16,  {  20,  there 
would  be  no  restriction  upon  the  power  of  the 
Legislature  to  prohibit  the  sale  of  intoxicating 
liquors  throughout  the  state  under  the  police 
power. 

On  Motion  for  Rdiearing. 
4.  IiraozicATiNo  laquoBs  4e=>17— 'Was  9=s»4 — 

PBOHIBmOK  -~   POWBB   OF  STATE  LSOIBZUL- 
TUBB — MlLITABT  NBCKSSTTT. 

The  state  Legislature  cannot,  on  the  ground 
of  military  necessity,  pass  a  general  prohibition 
law,  under  Const,  art.  16,  |  28,  the  federal  gov- 
eniment  being  able  to  take  care  of  its  army. 

6.  CoNSTXTunoNAi.  Law  «=970(D— <3o<TBxa. 
The  courts  have  no  power  t»  legiaiats. 
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&  CoRsimmbnAX  Lav  «gnd8  SrAroiM 
Pbeboiiftioi?. 
The  courts  indulge  a  pfeaoinptiaii  in  favor  «f 
the  validity  of  legialatiTe  acta,  but  the  presninii- 
tion  is  not  condtuive. 

Prendergaat,  J.,  diasenting. 

Original  application  tor  writ  of  habMa 
corpos  by  F.  Myer,  seekliig  releaBe  from 
tTKSt    Order  discharged. 

Newton  &  Newton,  of  San  Antonio,  Q.  TT. 
Watson,  of  Houston,  J.  J.  Ecktord,  of  Dallas, 
and  Campbell,  Amerman  &  Nicliolson,  ot 
Honston,  for  appellant. 

B.  F.  Looney,  Atty.  Gen.,  W.  A.  Keeling  and 
C.  M.  Cureton,  both  of  Anstln,  and  E.  B. 
Hendricks,  Asst.  Atty.  Gen.,  for  the  State. 

MORROW,  J.  Relator  Is  under  arrest 
charged  with  the  sale  of  Intoxicating  Ucinors 
in  violation  of  section  2  of  the  act  ot  the 
35Ui  Legislature,  which  reads  as  follows. 

"The  sale,  barter,  or  exchange  of  apiiituona, 
Tinoua,  or  malt  liquors,  or  medicated  bitters  ca- 
pable of  producing  intoxication — except  for  me- 
dicinal, scientiGc,  mechanical  and  sacramental 
parpoees — are  hereby  prohibited  within  this 
state."  Acts  35th  Leg.,  4th  GliUed  Session, 
cbap.  24,  p.  87. 

He  seeks  release  on  writ  of  habeas  corvoB, 

■  insisting  that  this  section  of  the  act  ot  the 

Legislature  is  inoperatlTe  because  in  conflict 

with  section  20  of  article  16  of  the  Constitn- 

tion,  which  reads: 

"The  Legislature  shall,  at  its  first  session,  en- 
act a  law  whereby  the  Toters  of  any  county,  ius- 
tice'a  precinct,  town,  city  (or  such  subdiTiaion 
of  a  county  as  may  be  designated  by  the  ccMnniia- 
lionerB'  court  of  said  county),  may,  by  a  major- 
it;  vote,  determine  from  time  to  time  whether 
the  sale  of  intoxicating  liquors  shall  be  prohibit- 
ed Tcithin  the  prescribed  limits." 

This  clause,  except  the  part  in  parenthesis, 
was  incorporated  In  the  Constitution  adopted 
hi  1876.  The  part  in  parenthesis  was  put  in 
by  amendment  adopted  in  1891.  In  June, 
1ST6,  the  15th  Legislature,  in  obedience  to 
this  provision  ot  the  Constitution,  enacted  a 
local  option  law  providing  for  the  holding  of 
elections  In  the  counties  and  subdivisions 
named,  and  providing  that,  when  at  such  an 
election  the  majority  of  the  votes  were  cast 
"for  prohibition,"  the  sale  of  intoxicating 
liquors,  except  for  medicinal  and  sacramen- 
tal purposes,  be  absolutely  prohibited  within 
the  prescribed  bounds  "until  such  time  as  the 
qnallfled  voters  therein  may,  at  a  legal  elec- 
tion held  for  the  purpose,  by  a  majority  vote, 
decided  otberwisa"  The  act  also  contained 
a  provision  to  the  effect  that  it  prohibition 
carried  another  election  within  the  same 
limits  should  not  be  held  within  less  than 
)2  months.    Gammel  Laws,  voL  8,  p.  862. 

Prior  to  the  passage  of  the  act  of  the  35th 


Legtslatare  mentioned,  no  effort  wks  made 
to  put  absolute  prohibition  of  the  sale  of  in- 
toxicating IlQuors  In  effect  in  the  state,  or 
any  part  of  It,  except  by  means  of  the  local 
option  law,  which,  with  certain  amendments, 
is  still  in  force,  unless  annulled  by  the  act 
in  question,  and  during  the  40  years  Interven- 
ing since  its  passage  such  prohibition  has  been 
put  in  force  by  a  vote  of  the  people  in  locali- 
ties embracing  the  greater  part  of  the  state. 
From  what  has  been  said  it  follows  that  the 
exact  question  here  presented  has  never  been 
before  the  courts.  In  numerous  instances  the 
construction  ot  section  20,  art  16,  supra,  in 
connection  with  the  local  option  laws,  has 
been  Involved  and  passed  upon.  Examples 
are  Lewis  v.  State,  58  Tex.  Cr.  K.  850,  127  Sr. 
W.  806,  21  Ann.  Gas.  656;  Sz  parte  Elliott,  44 
Tex.  Cr.  B.  677,  72  S.  W.  837;  Cross  v. 
State,  49  Tex.  Cr.  R.  437,  94  S.  W.  1015; 
Lawhon  v.  State,  26  Tex.  App.  101,  9  S.  TV. 
355;  Boblnson  v.  State,  26  Tex.  App.  82,  9 
S.  W.  61;  Dawson  v.  State,  25  Tex.  App. 
670,  8  S.  W.  820 ;  Kx  parte  Fields,  39  Tex.  Or. 
R.  55,  46  S.  Wl.  1127;  JSx  parte  Blppy,  44 
Tex.  Gr.  B.  77,  68  S.  W.  687;  Adams  v. 
K^ey,  17  Tn:.<Gly.  App.  479,  44  S.  W.  629; 
Ex  parte  PoUard,  81  Tex.  Cr.  R.  488,  108 
S.  W.  878;  Bx  parte  IfUls,  46  Tex.  Cr.  B. 
224,  79  S.  W.  5S5:  State  ▼.  Schwartz,  103 
Tex.  119,  124  S.  W.  420;  County  v.  Eeall,  9^ 
Tex.  104,  81  S.  y!\  526;  Fox  v.  State,  53  Tex. 
Cr.  B.  153,  109  S.  W.  370;  Keller  v.  State, 
87  S.  W.  669,  1  L.  B.  A.  (N.  S.)  489;  Ex  parte 
Brown,  38  Tex.  Cr.  R.  303,  42  S.  W.  564, 
70  Am.  St.  Rep.  743;  Stallworth  v.  State,  16 
Tex.  App.  345;  HoUey  v.  state,  14  Tex.  App. 
507;  State  v.  Texas  Brewing  Co.,  106  Tex. 
121,  157  S.  W.  1166. 

It  is  obvious  that  section  2  of  the  act, 
which  prohibits  the  sale  of  intoxicating  liq- 
uors, cannot  operate  in  territory  where  the 
local  option  prohibition  law  has  been  aHoptr 
ed  by  the  people,  unless  we  are  prepared  to 
abandon  the  settled  construction  given  by 
this  court  to  section  20,  art  16,  of  the  Con- 
stitution. An  example  of  this  construction 
is  found  in  the  case  of  Dawson  v.  State, 
25  Tex.  App.  670,  8  S.  W.  820,  wherein  aro 
announced  principles  which  have  so  frequent- 
ly been  applied  by  this  court  that  we  deem  it 
not  amiss  to  reproduce,  to  some  eiitent,  the 
language  tised  In  that  decision,  ,'wherein 
Judge  WUIson,  writing  the  opinion,  said: 

"The  extent  of  the  power  conferred  upon  the 
Legislature"  by  section  20,  supra,  was  "to  enact 
a  law  enabling  the  qualified  voters  of  the  locali- 
ties designated  to  determine^  in  accordance  with 
such  law,  whether  the  sale  of  intoxicating  liq- 
uors shall  be  prohibited  within  specified  limits. 
No  power  was  conferred  upon  the  Legislature  to 
prohibit  the  sale  of  intoxicating  liquors,  but 
socfa  powor  was  vested  alone  in  the  qualified  vot- 
ers of  the  localities  named — such  power  to  be 
exercised  by  them  in  the  manner  to  be  provided 
by  the  Legislature.     It  is  only  by  a  majority 
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TOte  of  the  qualified  roten  of  a  locality  that  the 
sale  of  intoxicating  liquors  within  the  limit*  of 
said  locality  can  be  prohibited.  •  •  •  This 
will,  this  power  on  the  subject,  la  absolute  and 
exclusive  in  the  qualified  voters  of  the  locality. 

*  *  *  If  the  power  exists  in  the  Legislature 
to  deprive  the  locality  of  the  right  to  have  an- 
other election  for  the  period  of  two  years,  the 
same  exists  to  deprive  them  of  such  right  for 
ten,  twenty,  or  other  number  of  years.  •  •  * 
They,  the  qualified  voters,  enacted  the  law;  it 
is  their  creature,  called  into  existence  by  their 
direct  agency,  and  they  alone  have  the  supreme 
and  exclusive  power,  by  a  majority  vote,  to  re- 
peal it.  It  is  not  vrithin  the  power  of  the  Leg- 
islature to  add  to  or  take  from,  or  in  any  man- 
ner infringe  upon,  the  law  as  adopted  by  tiie  will 
of  the  voters,  or  even,  in  our  opinion,  repeal  it 
in  that  particular  locality.  Whenever  the  law 
has  been  legally  adopted  by  any  particular  local- 
ity, the  subject  has  passed  beyond  the  domain  of 
legislative  action,  so  that  a  different  law  cannot, 
without  the  sanction  of  the  qualified  voters  of 
that  locality,  given  in  a  legal  manner,  be  im- 
posed upon  such  locality.  *  *  *  Any  other 
view,  it  seems  to  us,  would  invade  the  constitu- 
tional rights  of  the  people  of  such  localities,  and 
foist  upon  them  a  law  which,  perhaps,  they  nev- 
er wonld  have  adopted,  a  law  with  respect  to 
which  their  'option'  had  never-been  consulted  «r 
ascertained;  •  law  oiacted  not  by  them,  but 
by  the  Legislature,  without  constitutional  right." 

Deciding  that  an  act  of  the  Legislature 
changing  the  offense  of  violating  the  local 
option  law  making  It  a  felony  could  not  be 
effective  In  a  county  that  adopted  the  law 
while  the  offense  was  a  mlademeanor,  this 
court.  In  an  opinion  written  by  Judge  Ram- 
sey, after  an  exhaustive  review  of  the  sub- 
ject, the  dedlslons  and  legislative  enactments 
says: 

"The  first  time  the  question  •  •  •  came 
before  this  court  was  in  the  case  of  Dawson  v. 
Sute,  '25  Tex.  App.  670  [8  S.  W.  820].  This  de- 
cision was  rendered  by  this  court  when  compos- 
ed of  Judges  White,  Hurt,  and  Willson.  •  •  • 
While  it  does  not  involve  the  precise  question 
here  raised,  in  principle,  the  rule  there  announc- 
ed   is   conclusive   of    Uie   question    before    us. 

*  *  *  The  decision  in  that  case  has  been 
many  times  questioned  and  often  assailed,  but 
has  remained  the  settled  rule  of  this  court  from 
that  day  until  this,  and  has  been  in  terms  ap- 
plied by  the  court  to  the  very  question  here 
raised.  •  •  •  We  have  thus  reviewed,  at 
more  length  than  might  ordinarily  seem  either 
desirable  or  necessary,  the  decisions  of  this 
court,  which  for  almost  a  quarter  of  a  century, 
through  many  changes  of  the  personnel  of  its 
members,  have  uniformly  and  without  dissent 
held  to  tiie  proposition  that  it  is  not  within  the 
power  of  the  Legislature  to  Impose  upon  a  com- 
munity which  had  theretofore  adopted  the  local 
option  law,  penalties  and  forfeitures  which  did 
not  exist  at  the  time  of  such  adoption,  and 
which  rule  had  many  times,  by  line  upon  line 
and  precept  upon  precept,  been  enforced  and  es- 
Ublished."  Lewis  v.  State,  58  Tex.  Gr.  R. 
351, 127  S.  W.  808,  21  Ann.  Cas.  666. 

Adverting  to  the  acts  of  the  Legislature 
passed  subsequent  to  the  rendition  of  the 


opinion  In  the  Dawson  Case,  the  court  In  the 
Lewis  Case  states  the  condlnslon  that  tbe 
oonatnictloo  of  tbe  Oonstttntion  tber^n  had 
been  adcqpted  by  tbe  Legislature.  Tbls  rule 
of  approval  ot  judicial  interpretation  would 
likewise  appty  to  tbe  readoption  of  tbe  dause 
of  the  Constitution  In  1891.  Black  on  Inter- 
pretation of  Laws,  p.  82. 

There  are  many  localtttes  In  tbe  state 
wbldi  adopted  the  local  option  law  at  a 
time  when,  under  Its  provisions,  its  violation 
constituted  a  misdemeanor.  Others  adopted 
It  after  the  offense  became  a  felony,  with  the 
benefit  of  suspended  sentence.  Under  tbe 
rule  established  in  the  Lewis  Case,  supra, 
and  often  since  applied,  prosecutions  for  the 
sale  of  intoxicating  liquors  are  punished  In 
some  localities  by  fine  and  imprisonment.  In 
others  by  confinement  in  the  penitentiary 
with  the  privilege  of  suspended  sentence: 
and  under  tbe  principles  wbldh  are  laid  down 
in  the  Dawson  Case,  supra,  and  of  which 
Judge  Ramsey;  in  the  forceful  language 
quoted,  declares  to  constltnte  tbe  settled  rule 
of  this  court,  the  Legislature  Is  witbont 
power  to  make  in  any  of  these  Instances  tbe 
punishment  for  the  sale  of  Intoxicating  liq- 
uors more  severe  without  tbe  consent  of  the 
people  affected.  The  law  in  question,  Uiaklng 
the  penalty  a  felony  in  all  cases  without  tbe 
benefit  of  suspended  sentence,  cannot  <4>erate. 

The  local  option  prohibition  law  provides  - 
that  It  shall  continue  in  force  "until  audi 
time  as  the  qualified  voters  therein  may,  at  a 
legal  election  held  for  the  purpose,  by  a  ' 
majority  vote,  decide  otherwise."  The  law 
in  question  puts  no  limitation  upon  tbe  time 
It  shall  continue  in  force,  and  affords  tbe 
voters  In  tbe  locality  no  option  to  discon- 
tinue it.  In  these  respects  the  people  of  tbe 
locality  are  deprived  of  rights,  according  to 
the  construction  of  the  Constitution  given 
by  this  court  In  the  Dawson  Case,  supra, 
and  reaffirmed  In  the  Lewis  Case  and  others 
therein  dted,  of  which  the  Legislature  has 
no  right  or  itower  to  deprive  them.  Such 
right,  giving  effect  to  the  decisions  men- 
tioned, could  be  exercised  only  In  the  event 
that  the  law  In  question  should  be  construed 
as  repealing  the  local  cation  prohlUtloa 
existing  In  the  various  localities  In  which  It 
has  been  adopted,  and  this  It  has  been  repeat- 
edly declared  is  beyond  the  power  of  the 
Legislature.  See  Ex  parte  EUlott,  44  Tex 
Cr.  R.  575,  72  S.  W.  837,  to  the  effect  "that 
the  local  option  law,  once  adopted  In  a  giv- 
en territory,  remains  the  law  in  that  terri- 
tory until  it  Is  repealed  by  the  voters  of  the 
same  territory."  See,  also,  Ex  parte  Pollard. 
51  Tex.  Cr.  R.  488, 103  S.  W.  878. 

Speaking  of  this  clause  of  the  Constitutton. 
Chief  Justice  Brown,  writing  the  opinion  of 
the  Supreme  Court,  said: 

"The  section  of  the  Constitution  quoted  pro- 
vides a  method  [a  referendum]  by  which  the  vot- 
ers of  a  given  territory  may  exercise  the  sover- 
eign   power   of  legislating  upon   this   subjc^-t. 
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vhich  places  tlw  law  adopted  %y  tbem  above  \«g- 
ulatiTe  authority,  as  if  it  had  been  embraced  in 
the  C<»stitation."  State  v.  Texas  Brewinc  Oo., 
106  Tex.  121,  1S7  S.  W.  1106. 

From  what  has  been  said  it  Is  apparent 
that  in  the  greater  part  of  the  state  there  is 
Id  force  prohibition  of  the  sale  of  intoxlcat- 
ine  liquors  under  a  law  which  is  not  within 
the  control  of  the  Legislature,  because  it 
and  Its  provisions,  by  the  exercise  of  pri- 
mary sovereignty  vested  in  the  people  of  the 
localities  by  the  Constitution,  lias  been  fixed 
in  a  manner  depriving  the  Lefcislature  of  the 
power  to  annul  or  dbtange  it  without  the  con- 
sent of  the  people  adopting  it,  and  among  the 
provisions  so  fixed  is  that  which  declares 
that  the  law  shall  remain  in  force  only  until 
the  people  of  the  district  shall  decide  other- 
wise;  the  right  to  so  decide  at  an  election 
being  expressly  stated  in  the  law  adopted. 
The  principles  fixed  in  our  Jurisprudence,  In 
the  manner  stated  by  the  court  In  Lewis  t. 
State,  are  incompatible  with  the  exercise  of 
the  power  attempted  in  the  act  in  question, 
Tbey  are  consistent  only  with  the  theory 
that  the  (dause  of  the  Constitnticm  mentioned 
80  restricts  the  general  power  of  the  Legisla- 
tnre  that,  while  it  may  pass  and  enforoa 
laws  regulating  and  restricting  the  sale  of 
intoxicating  llqnors,  it  can  only  pn^bit 
them  in  the  manner  prescribed  by  the  section 
of  the  Constitution  in  question;  that  is,  by 
a  vote  of  the  people  affected. 

We  are  referred  to  the  case  of  B^l  ▼. 
State,  28  Tex.  App.  98,  12  S.  W.  41P,  as  an 
authority  for  tlie  contrary  view.  The  prose- 
cotion  in  that  case  was  for  pursuing  the  oc- 
copatlon  of  a  liquor  dealer  without  posting 
his  license  in  a  conspicuous  place.  No  fault 
can  be  found  with  the  dedsion  of  the  court 
that  there  was  nothing  in  section  20  of  artlde 
16  of  the  Constitntion  which  was  an  Impedi- 
ment to  the  validity  of  the  law  in  questltni. 
Tbe  Legislature  has  now,  and  at  all  times 
since  the  Constitution  was  adopted,  the  pow- 
er to  forbid  the  saloon  business,  and  the  pow- 
er to  destroy  it  Implies  a  lesser  power  of 
imposing  conditions  upon  Its  conduct.  The 
law  Involved  In  the  Bell  Case  was  not  a  pro- 
hibition law,  but  a  regulation  of  the  sale  of 
intoxicating  liquors.  Regulation  makes  the 
sale  conform  to  prescribed  rules ;  prohibition 
interdicts  it  altogether  for  beverage  purposes. 
Century  Diet  vol.  6,  p.  505;  Joyce  on  In- 
toxicating Liquors,  {  139;  Ruling  Ctise  Iaw, 
vol.  15,  pp.  258-262;  Bowman  v.  State,  38 
Tex.  Cr.  R.  14,  40  S.  W.  796,  41  S.  W.  635; 
Ex  parte  HolUngsworth,  203  S.  W.  1102. 

The  expression  nsed  by  Judge  Hurt  in 
writing  the  opinion  in  the  Bell  Case,  supra, 
to  the  effect  that  the  clause  in  the  Constitu- 
tion mentioned  would  not  prevent  the  Legis- 
lature from  passing  a  law  prohibiting  the  sale 
of  liqtiors  throughout  the  state,  was  upon  a 
•loesti<m  not  involved.  It  is  in  a  class  of 
remarks  treated  in  all  Jurisdictions  as  dic- 
tmn,  of  which  our  Supreme  Court  said: 


"Dicta,  or  even  matters  of  argument  not  nec- 
essary to  the  dedalon  of  the  question  before  tlie 
court,  as  is  well  known,  is  never  regarded  as  de- 
ciding the  law  of  the  case,  or  as  furnishing  • 
rule  of  action  for  the  court  itself  in  whidi  the 
case  is  pending,  or  as  even  binding  upon  the 
judge  by  whom  the  opinion  was  prepared." 
Smith  v.  Alston,  40  Tex.  141. 

Tlie  subsequent  decisions  of  this  court  do 
not  indicate  that  the  expression  referred  to 
was  regarded  as  an  authoritative  decision  of 
the  question.  Among  the  cases  cited  in  the 
opinion  in  the  Lewis  Case  are  cases  following, 
by  special  reference,  the  Dawson  Case,  and 
written  by  Judge  Hurt  The  case  (rf  E«x  parte 
Brown,  88  Tex.  Cr.  R.  296,  42  S.  W.  5S4,  70 
Am.  St.  Rep.  74S,  in  the  decision  of  whidi 
Judge  Hurt  participated,  referring  to  section 
20  of  artide  16  of  the  Constitution,  says: 

"It  occurs  to  us  that  this  expression  of  the 
will  of  the  people  on  the  subject  is  exclusive  of 
any  othfer  method  to  be  pursued  by  the  Legis- 
lature.' Whatever  may  be  said  as  to  the  power 
<rf  the  LegislBtnrea  of  other  states,  with  no  ex- 
press provisions  of  their  Omstltntions  on  this 
subject,  to  legialate  in  regard  to  the  liquor  traffic 
under  the  general  poUce  power,  tlie  same  does 
not  apply  with  us.  We  have  an  express  provi- 
sion on  the  subject,  and  that  provision  was  in- 
tended to  prescribe  a  method  of  dealing  with  the 
question,  and  to  exclude  any  other  rule  or  meth- 
od, at  least  so  far  as  local  option  territory  is 
concerned." 

In  Ex  parte  Vaocareua,  52  Tex.  Cr.  R.  100, 
106  S.  Wl  1119,  a  case  involving  the  construc- 
tion of  a  repealing  clause  of  a  license  law, 
Judge  Brooks,  writing  the  opinion,  by  wajr 
of  argument  says: 

"No  one  seriously  insists  that  the  Legislature 
riHMild  pass  a  pr(Ail>ition  law  applying  to  the 
whole  state  without  first  submitting  to  tlie  peo- 
ple and  having  them  adopt  a  constitntional 
amendment  authorising  said  act," 
— adding  that  whether  a  constitutional 
amendment  would  be  necessary  was  a  ques- 
tion upon  which  the  legal  profession  enter- 
tained conflicting  views. 

Prior  to  the  passage  of  the  present  act  the 
treatment  of  the  subject  by  the  legislative 
department  of  this  state  has  been  indica- 
tive of  the  view  that  the  clause  in  the  Con^ 
stltutlon  was  an  impediment  to  the  estab- 
lishment of  prohibition  throughout  the  state 
by  legislative  enactment  This  conclusion  is 
drawn  from  the  fact  that  in  1887,  and  again 
in  1911,  the  Legislature,  possessing  the  req- 
uisite two-thirds  majority,  enacted  a  Joint 
resolution  referring  to  the  people  a  proposed 
amendment  to  the  Constitution  the  purpose 
of  which  was  to  establish  state-wide  prohibi- 
tion of  the  sale  of  intoxicating  liquors. 

[1,  2]  The  convention  framing  the  Consti- 
tution considered  the  various  methods  of 
dealing  with  the  liquor  traffic.  Including  reg- 
tilation,  prohibition,  and  local  option.  See 
Const.  1875,  pp.  80,  103,  566.  These  methods 
were  well  understood  at  the  time.  Freund 
on  Police  Power,  p.  204;  23  Qrc.  pp.  76-78. 
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The  language  selected  by  the  framers  of  fhe 
Constitution,  wben  Its  meaning  Is  clear,  con- 
trols the  court  in  interpreting  it.  8  Cyc.  732. 
The  terms  of  section  20,  art  16,  are  not  sn»- 
ceptlble  of  the  conBtnictlon  that  the  Legis- 
lature was  simply  given  the  permission  to 
enact  a  local  option  law.  It  Is  mandatory. 
HoUey  v.  State.  14  Tex.  App.  515;  Cooley  on 
Const.  lAm.  (4th  Ed.)  p.  94. 

The  CoBStitutioD,  containing  a  positive  di- 
rection to  the  Legislature  to  pass  a  law 
whereby  the  people,  in  the  counties  and  sub- 
divisions named,  might  by  majority  vote  de- 
cide from  time  to  time  whether  the  sale  of 
intoxicating  liquors  ahoald  be  prohibited 
wltliin  their  limits,  contaioa  an  implication 
against  the  Legislature  doing  anything  wlilch 
would  render  inoperative  and  ineffectual  the 
law  which  the  Constitution  commands  shall 
be  passed.  Cooley,  Const  Lim.  (8th  Ed.)  p. 
127, 

[3]  "Where  the  means  for  the  exercise  of 
a  granted  power  are  given,  no  other  or  dif- 
ferent means  can  be  implied  as  being  more 
effective  or  convenient"  8  Oyc.  742.  "Being 
simply  a  chart  containing  limitations  upon 
power,  whenever  the  Constitution  declares 
how  power  may  be  exercised  over  any  sub- 
ject, then  no  power  can  be  exercised  over  that 
subject  in  any  manner  not  clearly  witbin 
the  plain  import  of  the  language  of  the  Con- 
stitution." Holley  V.  State,  14  Tex.  Appw  615. 
The  means  in  our  Constitution  named  for  es- 
tatdishing  prohibition  of  the  sale  of  intoxicat- 
ing'liqnors  is  that  the  Legislature  shall  pass 
the  law  and  the  people  in  the  localities  nam- 
ed may  adopt  it  The  i>eople  of  the  locali- 
ties named  are  given,  by  the  Constitution,  a 
part  of  the  legislative  power,  the  power  to 
decide  whether  the  Legislature  shall  pro- 
hibit the  sale  of  intoxicating  liquors  In  their 
localities,  and  the  power  to  decide  whether 
it  sliall  continue  in  force.  The  right  to  make 
these  decisions,  being  conferred  by  the  Con- 
stitution upon  fhe  people  mentioned,  can  be 
exercised  by  them  <mly.  The  fact  that  they 
are  vested  with  the  power  to  make  the  ded- 
sion  implies  that  the  decision  of  the  ques- 
tion is  not  left  with  the  Legislature.  In  the 
absence  of  the  clause  of  the  Constitution  ta 
question,  there  would  be  no  restriction  upon 
the  police  power  vested  in  the  Legislature  to 
prohibit  the  sale  of  Intoxicating  liquors. 
Whether  it  should  be  prohibited  or  permitted 
would  be  a  matter  of  legislative  discretion. 
If  the  power  of  the  Legislature  to  pass 
laws  affecting  the  whole  state  is  not  abridg- 
ed by  the  clause  in  question,  its  right  to  pass 
a  license  law  effective  throughout  the  state 
cannot  be  denied.  It  does  not  possess  that 
power.  State  v.  Texas  Brewing  Co.,  106  Tex. 
121, 157  S.  W.  1166. 

"When  the  Constitution  defines  the  dr^ 
comstauces  under  which  a  right  may  be  ex- 
erdsed,  the  specification  is  an  Implied  pro- 
hibition against  legislative  interference  to 
add  to  the  condition."    Cooley,  Cbnst  Lim. 


(4tb  Ed.)  p.  7S;  Parks  t.  West,  102  Tec  11. 

Ill  S.  W.  728. 

The  ooramand  to  tbo  Legislature  in  section 
20,  art  16,  supra,  to  pass  a  law  whereby  the 
voters  may  determine  whether  the  sale  of 
intoxicants  Shall  be  prohibited,  defines  tiie 
circumstances  under  which  prohibition  of 
such  sales  may  be  made  effectlva  These  dr- 
ctimstances  require  the  act  of  both  the  Legis- 
lature and  the  voters;  neither  can  effect  the 
object  without  the  co-operation  of  the  other. 

If  the  law  in  question  be  sustained,  the 
powers  vested  in  the  people  of  the  localities 
by  the  Constitution  cannot  be  exerted.  It  is 
in  opposition  to  the  exercise  of  these  powers, 
and  destroys  the  vitality  of  the  clause  in  the 
Oonstltution.  The  power  to  annul,  suspend, 
or  render  dormant  this  part  of  the  Consti- 
tution would  carry  with  it  the  power  to  over- 
turn any  of  its  provisions.  The  framers  of 
the  Constitution  did  not  Intend  that  the  rep- 
resentatives of  the  districts  of  the  state 
should  have  the  authority  to  set  at  naught 
the  powers  committed  to  thei  people  of  the 
localities  named.  On  the  contrary,  the  Con- 
stltntion  points  out  a  uniform  and  exclusive 
means  of  establishing  prohibition  of  the  sale 
of  intoxicating  liquors,  withdrawing  the  aut>- 
Joct  from  the  political  fennent  which  would 
result  from  its  debate  at  each  recurring  ses- 
sion of  the  LegiBlatnr&  The  subject  was 
made  <Mie  of  local  self-government  within 
the  control  of  the  people  of  the  localities 
named,  to  remain  so  until  such  time  as  the 
whole  people  of  the  state  Should  by  their 
votes  change  the  Constitution. 

"Since  the  Constitution  is  Intended  for 
the  observance  of  the  Jndlciary  as  well  as  the 
other  departments  of  government,  and  the 
Judges  are  sworn  to  support  its  provisions, 
the  courts  are  not  at  liberty  to  overlook  or 
disregard  its  commands."  Ruling  Case  Law, 
vol.  6,  p.  72. 

The  relator  is  ordered  discharged. 

PRBNDKRGAST,  J.  (dissenting.  The 
state-wide  statute  prohibiting  the  sale  of  In- 
toxicating liquors,  without  any  doubt  is  con- 
stitutional, valid,  and  legal  in  every  respect 

There  Is  no  provision  in  our  Constitution 
which  directly  or  by  implication  prohlblttHl 
or  prevented  the  Legislature  from  enacting  it 

It  is  common  knowledge — known  by  all — 
that  the  Legislature  of  every  state  In  the 
United  States  of  America,  and  tliis  state,  has 
the  undoubted  police  power  and  authority  to 
prohibit  the  sale  of  intoxicating  liquors  as  a 
beverage  within  its  whole  bounds — state- 
wide— unless  there  is  some  provMcm  in  Its 
Constitution  which  clearly  forbids  it  This 
has  been  expressly  held  many  times  by  the 
Supreme  Court  of  the  United  States,  and  by 
the  Supreme  Court  of  every  state  whldi  has 
passed  upon  the  question,  and  by  every  law- 
writer  who  has  written  upon  the  subject. 

The  Legislature  has  this  police  power  and 
authority  as  a  necessaiy  incident  of  the  8or« 
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ereignty  of  the  state — tb0  pow«r  Of  seU-pres- 
ervation,  and  protection  of  its  men,  wcwjen, 
and  children  from  the  awful  curse  of  such 
liquors;  for,  "by  the  general  concurrence  of 
opinion  of  every  civilized  and  Christian  coia- 
munity,  there  are  few  sources  of  crime  and 
misery  to  society  eq.ual  to  the  saloon.  The 
statistics  of  every  state  show  a  greater 
amooat  of  crime  and  misery  attributable  to 
Che  use  of  such  liquor  obtained  at  saloons 
thaa  to  any  other  source."  And  because 
"^e  confederated  intelligence  of  maakind 
lias  come  to  realize  that  the  sole  aud  use  of 
m<ii  liquors  is  a  profligate  waste  of  the  ma- 
teriiil  resources  of  the  country,  and  Is  a  uni- 
versal Impairment  of  its  man-power.  Also 
because  experience  has  developed  the  truth 
chat  the  liquor  traffic  knows  no  master  and 
koows  no  law,  and  is  beyond  the  pale  of  all 
adequate  regulation;"  and  for  that  many 
jears  it  has  ruled  this  country  with  an  in- 
visible iron  hand,  and  for  the  past  few  years 
and  now  Its  influence  and  power  lias  been 
and  is  pro-German,  and  against  the  United 
States  and  this  state  In  this  war. 

It  was  expressly  decided  by  this  court, 
wlien  the  judges  composing  It  were  Judges 
White,  Wlllson,  and  Hurt,  that  section  20, 
art.  16,  of  our  Constitution  in  no  way  depriv- 
ed the  Legislature  of  said  undoubted  police 
power  and  authority.  They  so  decided  not 
one  time  only,  but,  in  etTect,  four  times.  Bell 
T.  State,  28  Tex.  App.  96,  12  S.  W.  410; 
Ei  parte  Bell,  24  Tex.  App.  428,  6  S.  W.  197; 
McGnlre  v.  Glass  (Tex.  App.)  15  S.  W.  128; 
M{<}ulre  y.  State  (Tex.  App.)  15  S.  W.  918. 

The  Supreme  Court  of  the  United  States 
onauimously  expressly  held:  'There  is  noth- 
ing in  the  Constitution  of  Texas  restricting 
the  power  of  the  Legislature  in  reference  to 
the  sale  of  [Intoxicating]  liquor ;"  citing  the 
Bfll  Cases,  supra.  Oiozza  v.  Tieman,  148 
C.  S.  661,  13  Sup.  Ct  T23,  37  L.  EM.  601. 

Judge  Henderson,  whUe  a  member  of  this 
conrt,  so  held.  Ex  parte  Vaccarezza,  52  Tex. 
Cr.  R.  117,  118,  105  S.  W.  1119. 

Section  20,  art  16,  of  our  Constitution  Is 
simply  a  plain  and  clear  command  to  the 
Legwlature  to  enact  a  law  whereby  the  vot- 
ers of  any  county.  Justice's  precinct,  town, 
city  (or  other  subdivision  of  the  county),  by 
a  majority  vote,  may  determine  that  the  sale 
of  intoxlcattng  liquors  shall  be  prohibited 
within  its  local  limits  alone.  Certainly  it 
does  not  say  to  the  Legislature,  Thou  shalt 
not  enact  a  law  prohibiting  the  sale  of  such 
liquors  in  the  whole  state.  This  court,  Judge 
Hurt  writing,  held :  "The  object  of  this  provi- 
sion was  aot  to  deprive  the  Legislature  of 
its  power  over  the  subject;"  and,  further, 
to  say  that  local  option  divests  the  Legisla- 
ture of  the  power  to  prohibit  the  sale  of  such 
liquors  all  over  the  State  'is  a  proposition 
too  prqmeterons  for  diacnsslon,"  and,  "is  ab- 
'urd."    Bell  Case,  supra. 

Undoubtedly  the  constitutional  convention, 
ia  faisertiiig  aald  sectloa  la  the  Constitution, 


and  the  pMsia  in  adoptbi|(  It,  niBVcir  tor  one 
moment  thought  or  imagined  tbkt  they*  wert 
thereby  depriving  the  Legislature  of  the  -nec^ 
essary  poUce  power  and  authority  to  pro- 
hibit the  sale  of  such  liquors  all  over  the 
state  whenever  It  deemed  it  necessary  or 
proper,  for  they  knew  that  the  sale  and  re- 
soltant  use  'of  such  liquors  was  the  greatest 
enrse  to  mankind.  If  tliey  bad  so  Intended 
they  would  have  said  so  in  plain  and  cleat 
language,  like  they  did  in  many  of  the  sec- 
tions from  30  to  58,  art  3. 

Our  Obnstitntlon  divides  the  powers  of  the 
government  of  this  state  into  three  dtetlnct 
departments — legislative,  executive,  and  judi- 
cial ;  and  expressly  requires  that  no  person, 
or  collection  of  perstMis,  of  one  of  them,  shall 
exercise  any  power  i>roperly  attached  to 
either  of  the  others  (article  2,  f  1);  and  vests 
legislative  power  in  the  Legislature  exdu- 
sively  (section.  1,  art.  3).  Undoubtedly  the 
power  to  eaact  and  repeal  laws  belongs  exela> 
sively  to  the  Legislature.  Tbia  court  cannot 
legally  repeal  any  law  passed  by  the  Legia- 
lature ;  and  tf  It  should  do  so  it  unquestion- 
ably Illegally  usurps  power  never  given  It 
and  never  Intended  It  should  have. 

A  law  may  be  as  effectually  repealed  by  a 
court  by  illegally  holding  It  "uncDnstltutloo- 
al"  when  it  is  not  so  as  tf  it  sliould  In  ex- 
press lan{:uage  say  a  certain  law  passed  by 
the  Legislature,  naming  It,  "Is  hereby  re- 
pealed." 

Our  Constitution  prescribes  the  same  oath 
of  office  of  every  officer  at  each  of  said  three 
departments.  Section  1,  art  16.  Every  leg- 
islator and  the  Governor  takes  exactly  the 
same  oath  to  discharge  and  perform  his  du- 
ties agreeably  to  the  Constitution  of  this 
state  as  eadi  of  the  judges  of  this  court 
takes':  no  more,  no  less.  In  enacting  laws 
the  legislators,  and  the  Governor  in  approv- 
ing them,  undoubtedly  determine  aind  bold 
that  such  laws  are  constitutional. 

By  the  enactment  of  the  state-wide  prohi- 
bition law — now  in  efTect,  the  same  as  re- 
pealed by  the  decision  herein — the  103  mem- 
bers of  the  House  who  voted  therefor  held  it 
was  constitutional,  under  their  solemn  oaths. 
So,  the  20  senators,  counting  the  2  paired, 
who  voted  for  It  held  It  was  constltutioual, 
under  their  solemn  oaths.  The  Governor, 
too,  by  approving  It  held  it  was  constitution- 
al under  Ills  solemn  oath. 

£}ven  of  the  small  number  of  legislators 
who  voted  against  Its  passage,  but  two  in  the 
House  and  one  in  the  Senate  stated  they  did 
so  because  they  thought  it  was  unconstitu- 
tional. Doubtless  none  of  the  others  who 
voted  against  its  passage  did  so  for  that 
reason,  but  for  altogether  other  reasons.  So 
we  have  two  of  the  three  departments  of  this 
state  expressly  holding  said  law  is  constitu- 
tional. 

The  great  Democratic  convention  of  this 
state  at  Waco,  on  September  4tb  last  ex- 
pressly and  unanimously  Indorsed  said  state- 
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wide  prohlbiUoii  law,  and  unanimously  com- 
mended the  Legislature  for  enacting  it,  there- 
by holding  it  was  constitutional,  valid,  and 
legal. 

A  considerable  number  of  said  103  mem- 
bers of  the  House,  and  20  senators,  were 
eminent,  learned,  and  great  lawyers  of  this 
state.  Among  those  of  the  House  was  one 
who  formerly  adorned  this  bench  as  a  mem- 
ber of  this  court;  and  one  of  the  senators 
Is  the  Democratic  nominee  for  one  of  the 
Judges  of  this  court,  the  successor  of  this 
writer,  an  eminent,  great,  and  learned  law- 
yer, who  will  doubtless  very  soon  be  a  mem- 
ber of,  and  adorn,  the  bench  of  this  court 

And  among  the  members  ot  said  Demo- 
cratic convention  were  also  a  large  number 
of  the  greatest,  most  eminent,  and  learned 
lawyers  of  Texas,  at  least  the  equal  of  any 
on  the  bench  of  any  court.  The  fact  that  oth- 
ers of  the  Legislature  and  qonventlon  were 
not  lawyers  In  no  way  disqualified  them  from 
holding  said  law  constitutional.  Such  power 
Is  not  given  alone  to  lawyers.  Others  also 
hare  it,  and  have  the  right  to  exercise  It, 
and  do. 

All  courts  and  law-writers  hold,  and  this 
«ourt  has  held,  that  in  deciding  upon  the  con- 
stitutionality of  .a  law  no  court  will  declare 
the  law  unconstitutional  unless  It  is  so  be- 
yond a  reasonable  doubt;  tliat  a  reasonable 
doubt  must  be  solved  in  favor  of  the  legisla- 
tive action,  and  the  law  be  sustained. 

And  yet — and  yet.  In  the  very  face  of  said 
former  decisions  by  this  court  by  the  great 
Judges  thereof— Hurt,  White,  Willson,  and 
Henderson — and  of  said  unanimous  decision 
by  the  Supreme  Court  of  the  United  States, 
and  of  the  vote  of  103  members  of  the  House, 
and  of  the  vote  of  20  senators,  and  of  the 
approval  of  the  Governor,  and  of  the  unani- 
mous vote  of  said  Democratic  convention, 
eadi  and  all  holding  that  said  state-wide 
law  Is  constitutional.  It  is  now  ruthlessly 
torn  from  the  statute  book  by  Judge  MOR- 
ROW— one  judge  of  this  court  This  is 
wrong — radically  wrong. 

If  the  decision  herein  stands  an  awful  ca- 
lami^ to  this  great  state  will  occur,  for  then 
the  iniquitous  saloons  and  liquor  traffic,  with 
all  their  balefnl  and  wicked  eftects,  will  be 
illegally  foisted  upon  a  large  number  of  our 
people,  men,  women,  and  children,  includ- 
ing many  of  the  more  than  200,000  soldiers 
in  training,  and  more  than  that  number  of 
industrial  workers,  all  doing  their  "bit" 
everything  they  can,  to  win  this  atrocious 
war  waged  upon  ns  for  conquest  by  the  crud, 
beastly,  and  Inhuman  Huns. 

It  is  my  intention  now  to  write  more  ful- 
ly, showing  the  undoubted  validity  ot  said 
law,  if  Judge  MORROW  adheres  to  his  de- 
cision upon  final  hearing  upon  a  motion  for 
r^earing,  if  one  is  filed. 

For  the  present  I  merely  write  briefly,  to 
voice  my  earnest  protest  against  Judge  MOR- 
ROW'S decision. 


On  Motion  for  Behearlns, 

MORROW,  J.  We  have  re-examined  the 
subject  In  the  light  of  the  motion  for  re- 
bearing  prepared  by  the  Attorney  Qeneral, 
and,  on  the  points  reviewed  in  the  original 
opinion,  it  would  be  but  repetition  to  restate 
our  conclusions  or  the  reasons  therefor.  On 
the  phase  of  bis  motion  embodying  the  prop- 
osition "that  the  Tyegislature  had  authority, 
under  the  law  of  nUUtartf  nece$titv,  to  pnMb- 
It  the  sale  of  Intoxicating  liquors  throughout 
the  state,  notviUhttanMng  there  wub  loithin 
the  Constitution  an  express  or  implied  pro- 
hibition of  the  enactment  of  such  a  measure 
when  no  such  mUltary  necessity  existed," 
we  think  the  Attorney  General  misappre- 
hends the  existence  of  the  facts  and  the  law 
upon  which  he  found  his  proposition. 

At  the  time  the  law  in  question  was  passed 
there  were  on  the  statute  books  laws  which 
not  only  forbade,  under  felony  penalty,  the 
sale  or  gift  of  intoxicating  liquors  to  a  mem- 
ber of  the  military  organization  at  any  place 
in  the  state,  but  also  laws  prohibiting  tlie 
sale  of  such  liquors  to  nine-tenths  of  the  civil 
population,  and  in  addition  thereto  a  feder- 
al regulation  establishing  a  prohibited  zone 
around  the  military  camps,  and  authority  in 
the  President,  as  commander  in  chief  of  the 
army,  to  extend  or  enlarge  such  prohibition 
when   deemed  necessary  or  advisable. 

Recalling  the  existence  of  these  legal  re- 
strictions <»  the  liquor  traffic,  it  is  aiqpai^«at 
that  the  statutory  prohibition  law  was  not 
passed  to  meet  a  necessity  to  protect  the  sol- 
diers training  in  the  state  from  the  evils  of 
intoxicating  liquors  during  the  war.  This 
view  that  it  was  not  to  meet  an  emergency  la 
empha^zed  by  the  fact  that  the  operation  of 
the  law  was  deferred  for  more  than  three 
months  after  its  passage.  See  Local  Option 
Laws;  also  Acts  35th  Legislature  (4th  Called 
Sesdon)  c  7,  and  c.  12;  also  Acts  65th  Con- 
gress (1st  Called  Session),  c.  15,  40  Stat  p. 
76,  {  12 ;  Ex  parte  Hollingsworth,  203  S.  W. 
1102. 

The  Governor,  in  his  proclamation  calling 
the  special  session  of  the  Legislature,  sug- 
gested the  enactment  of  several  mensares 
which  would,  by  constitutional  means,  pro- 
tect the  public  health  and  morals  from  evils 
growing  out  of  the  fact  that  the  sale  of  in- 
toxicating liquors  was  not  prohibited  in  the 
vicinity  of  some  of  the  military  camps,  ex- 
cept in  a  limited  radius,  which  the  federal 
government  did  not  wish  on  Its  own  account 
to  enlarge.  These  laws  were  all  passed  and 
given  Immediate  effect  and  such  of  them  as 
have  been  construed  by  this  court  have  been 
sustained  as  a  legitimate  exercise  of  the  po- 
lice power  under  the  control  of  the  Legisla- 
ture.   See  Elx  parte  Hollingsworth,  supra. 

The  QoTernor,  in  a  message  to  the  Legisla- 
ture, advised  against  the  passage  of  a  law 
prohibiting  the  sale  of  intoxicating  llqaora  on 
the   ground   that  its  OMtstitutionality    was 
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qnestlo&ed  by  many  eminent  lawyers,  and 
that  the  aone  law  and  others  mentioned  ape- 
dfieally  in  his  proclamation  would  effect  the 
desired  »id,  stating  that  "a  measure  strong 
because  of  its  certainty  was  to  be  preferred 
orer  a  measure  which  In  reaching  too  far 
may  inear  the  risk  of  -tailing  aittrely." 

"Hie  history  of  the  transaction  impresses 
ns  with  the  view  that  section  2  of  the  act 
was  not  passed  to  cover  a  temporary  mili- 
tary necessity,  but  represents  the  will  of  the 
Legislature  to  permanently  depart  from  the 
local  option  method  of  prohibiting  the  sale 
of  intoxicating  liquors,  which  was  the  meth- 
od pointed  out  in  the  Constitution,  and  rest- 
ed on  the  will  of  the  people  in  the  counties 
and  district  affected,  expressed  by  their  vote, 
and  to  substitute  therefor  a  method  resting 
on  the  will  of  the  Legislature. 

Military  necessity,  so  far  as  we  are  advis- 
ed, does  not  become  the  authority  for  the  pas- 
sage of  law.  Its  functions  arise,  as  we  under- 
litand,  when  In  the  time  of  war  extraordinary 
and  unforeseen  emergencies  occur,  In  which 
the  protection  of  the  public  Interests  requires 
for  the  moment  the  disregard  of  private 
rights,  but  to  Justify  Its  exercise  "the  pub- 
lic danger  must  be  immediate.  Imminent,  and 
lmi>endlng,  and  the  emergency  in  the  public 
service  must  be  extreme  and  Imperative,  and 
such  as  will  not  admit  of  delay  or  a  resort 
to  any  other  source  of  supply."  United  States 
V.  Russell,  18  Wall.  623,  20  L.  Ed.  474. 

The  power  to  make  war,  and  the  power 
that  may  be  lawfully  exercised  Incident 
thereto,  is  not  In  the  state,  but  In  the  fed- 
eral government.  In  the  ConstitutiiM)  of  the 
United  States  we  read : 

"No  state  shall,  without  the  consent  of  Oon- 
creas.  *  *  •  engage  in  war,  unless  actually 
iavaded,  or  in  each  imminent  danger  as  will  not 
admit  of  delay."    Article  1,  {  10. 

[4]  A  state  may  be  Impelled,  by  conditions 
growing  out  of  war,  to  enact  t>ollce  regula- 
tions that  it  would  not  otherwise  establish. 
In  making  such  enactments,  however,  the 
power  exercised  must  be  within  the  limits 
prescribed  or  implied  in  the  state  Constitu- 
tion. 

The  people  of  the  United  States  are  at  war, 
maintained  through  the  agencies  authorized 
by  their  federal  Constitution.  They  are  pro- 
ceeding According  to  the  organic  law  of  the 
nation.  On  the  subject  we  quote  from  a  re- 
cent address  by  a  Jurist  of  uatlonul  reputa- 
tion: 

"While  we  are  at  war,  we  are  not  in  revolu- 
tion. We  are  making  war  as  a  nation,  or- 
ganized under  a  Constitution  from  which  the 
established  national  authorities  derive  all  their 
powers,  either  in  war  or  in  peace.  The  Con- 
Btitntion  is  as  effective  to-day  as  it  ever  was, 
and  the  oath  to  support  it  is  Just  as  binding." 
Amer.  Bar  Ass'n  1917,  voL  42,  p.  232.  Speech 
of  Cbaa.  H.  HugfacK 


The  federal  Ooostitntlon  declares! 

"The  Congress  shall  have  power  *  *  *  tc 
declare  war,  *  *  *  to  raise  and  support  ar- 
mies, *  *  *  to  provide  and  maintain  a  navy, 
to  make  rules  for  the  government  and  regulation 
of  the  land  and  naval  forces;  to  provide  for  the 
calling  forth  the  militia  to  execute  the  laws  of 
the  union,  suppress  insurrection,  and  repel  in- 
vasion; *  *  *  to  make  all  laws  whidi  ^all 
be  necessary  and  proper  for  the  carrying  into 
execution  the  foregoing  powers,  and  all  other 
powers  vested  by  the  Constitution  in  the  gov- 
ernment of  the  United  States,  or  any  depart- 
ment or  office  thereof."     Article  1,  f  8. 

In  these  are  embodied  the  war  powers  of 
the  nation.  It  is  held  by  the  Supreme  Court 
of  the  United  States: 

"The  powers  delegated  to  Congress,  relating 
to  war,  ■  are  plenary  and  exclusive.  •  •  • " 
Thrble's  Case,  13  WalL  897,  20  L.  Bd.  887. 

The  Congress,  having  power  to  prosecute 
war,  and  not  In  the  Constitution  limited  as 
to  methods,  has  broad  discretion  In  the  en- 
actment of  extraordinary  regulations  during 
war.  These,  however,  to  be  valid,  must  find 
sanction  in  the  express  or  implied  powers 
granted  to  Congress.  McGuUoch  v.  Mary- 
land, 4  Wheat.  310,  4  L.  Ed.  579. 

In  both  peace  and  war  the  Legislature,  In 
the  passage  of  laws,  must  observe  the  ex- 
press and  Implied  limitations  of  the  state 
Constitution,  and  the  Congress  must  find 
sanction  In  the  federal  Constitution  for  its 
enactments.  Neither  can  exercise  unbridled 
power  on  the  assumption  that  a  necessity  ex- 
ists therefor. 

The  state  Legislature  cannot,  on  the  as- 
sumed existence  of  a  military  necessity,  pass 
a  law  prohibited  by  the  state  Constitution, 
and  the  federal  government,  equipped  with 
adequate  war  power,  is  not  so  Impotent  to 
protect  Its  armies  that  it  must  impel  the 
state  Legislature  to  do  that  which  the  state 
Constitution  forbids. 

[t]  In  the  American  system  of  government 
by  the  i)eople  through  agencies,  with  powers 
defined  and  limited  by  written  Constitution, 
the  courts  have  no  power  to  legislate.  Their 
utmost  is  to  refuse  to  aid  In  the  enforcement 
of  an  act  of  the  Legislature  which  transcends 
the  authority  vested  in  that  department  by 
the  Constitution.  The  limitations  Imposed 
by  the  Constitution  are  essential  (Hopt  v. 
Utali,  110  U.  S.  676,  4  Sup.  Ct  202,  28  L. 
Ed.  202),  and  there  Is  no  menace  to  consti- 
tutional government  In  requiring  their  ob- 
servance, though  there  is  danger  thereto  in 
suffering  a  disregard  of  them. 

No  expediency  can  condone  the  sanction 
by  the  courts  of  an  act  of  the  Legislature 
whl(^,  as  section  2  of  this  one  does,  annuls 
a  provision  of  the  Constitution.  The  part  of 
the  act  prohibiting  the  sale  of  Intoxicating 
liquors  is  not  merely  a  failure  to  do  that 
which  the  Constitution  commands,  but  does 
that  which  renders  ineffectual  the  power  con- 
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ferred  by  the  Oonstitntlon  on  fbe  people  of 
the  counties. 

[6]  The  courts  indulge  a  presumptloa  In 
favor  of  the  validity  of  legislative  acts,  but 
the  presumption  is  not  conclusive.  To  so  re- 
gard It  would  amount  to  an  abdication  of 
the  power  vested  In,  and  a  disregard  of  duty 
imposed  on,  the  Judicial  branch  of  the  gov- 
ernment. 

The  motion  for  Irehearlng  is  overruled. 

DAVIDSON,  P.  J.  (concurring).  The  state 
files  a  motion  for  rehearing,  alleging  the 
opinion  heretofore  rendered  Is  erroneous, 
first,  because — 

"it  is  not  sbbwn  beyond  a  reasonable  doubt  that 
the  act  is  unconstitutional,  the  court  should  have 
held  it  valid;  second,  that  Judge  Burt's  opin- 
ion in  the  Bell  Case  is  not  dicta,  and  the  court 
should  have  followed  it,  and  held  the  act  valid ; 
third,  that  the  court  should  have  held  the  act 
valid  under  the  law  of  military  necessity; 
fourth,  the  court  erred  in  iKtiding  the  local  op- 
tion section  of  the  Constitution  a  limitation  on 
the  police  power  of  the  state  to  enact  the  state- 
wide act;  and,  fifth,  the  court  erred  in  holding 
the  local  option  section  of  the  Constitution  a 
limitation  on  the  police  power,  and  because  the 
opinion  of  the  court  violates  section  28,  art.  1, 
of  the  Constitation." 

These  five  grounds  embody  but  one  prop- 
osition, and  in  it  the  above  five  subdivisions 
center  and  about  it  revolve;  that  is,  the 
police  power  Is  superior  to  oonstitutional  pro- 
visions, and  by  its  exercise  the  Lieglslature 
is  authorized  to  suspend  the  Constitution. 

The  writer  recognizes  the  proposition  as 
I)eing  in  a  general  way  correctly  stated,  that 
if  there  is  a  reasonable  doubt  of  the  con- 
stitutionality of  the  act  it  should  be  upheld. 
This  has  been  decided  often,  and  the  au- 
thorities are  not  necessary  to  be  cited.  But 
that  Is  based  upon  the  further  proposition 
that  there  may  be  a  question  of  the  power 
of  the  Legislature  to  provide  under  its 
police  powers  regulations  or  enact  legisla- 
tion carrying  out  the  constitutional  power 
vested  in  the  Legislature.  There  can  be 
found  no  case,  so  far  as  the  writer  has  been 
able  to  ascertain,  which  lays  down  the  prop- 
osition that  the  police  power  is  superior  to 
the  constitutional  provisions,  or  can  suspend 
the  Constitution  when  the  question  arises  on 
a  conflict  of  superior  authority.  The  police 
power  is  always  subordinate  to  constitutional 
authority.  The  police  power,  in  a  general 
way,  pertains  to  the  legislative  department, 
and  is  derived  from  the  Constitution,  and 
delegated  to  the  legislative  branch  of  the 
government  by  the  provisions  of  the  Consti- 
tution, The  Legislature  could  not  exist  ex- 
cept by  the  provisions  of  the  Constitution. 
Police  power  inheres  in  the  Legislature  by 
reason  of  this  granted  power.  The  people 
framing  their  Constitution  did  not  delegate 
authority  to  the  lieglslature,  or  any  depart- 
ment of  government,  to  override  or  abrogate 


any  provision  of  the  ConstitatloB.  Th«  pow- 
er of  the  courts,  of  the  executive  department, 
and  the  Legislature  finds  authority  only  in 
the  provisions  of  tBe  Constitution.  They  are 
not  outside  of,  nor  superior  to,  those  provi- 
sions, and  cannot  be.  They  exist  by  reason 
of  the  will  of  the  people  as  expressed  in  the 
Constitution. 

The  contention  of  the  Attorney  General, 
therefore,  is  that  the  provisions  of  the  Con- 
stitution  are  not  limitations  upon  the  police 
power  to  be  exercised  by  the  Legislature. 
This  contenticm  is  not  correct,  and  cannot 
be  sustained.  The  police  power  is  never  a 
limitation  upon  the  ConstitutlMi,  but  the  Con- 
stitution Is  a  limitation  upon  the  police  pow- 
er. This  ought  to  be  a  self-evident  proposi- 
tion without  discussion  or  citation  of  au- 
thority, and  so  fixed  by  the  provisions  of  that 
Instrument  A  ^ew  references  to  it  ought  to 
settle  tills  without  citing  adjudicated  cases. 

ArUcIe  1,  |  2,  of  the  ConstUution.  the  Bill 
of  Rights,  provides  that: 

"All  political  power  is  inherent  in  the  people, 
and  all  free  governments  are  founded  on  their 
authority,  and  instituted  for  tlteir  benefit  The 
faith  of  the  people  of  Texas  stands  pledged  to 
the  preservation  of  a  republic  form  of  govern- 
ment, and,  subject  to  this  limitation  only,  they 
have  at  afi  times  the  inalienaUe  right  to  alter, 
reform  or  abolish  thrir  government  in  such  man- 
ner as  they  may  think  expedient" 

It  cannot  be  contended  in  the  face  of  this 
language  that  the  Legislature,  by  reason  of 
the  police  power,  can  suspend  any  clause  of 
the  Oonstitntlon,  for  the  Legislature  only 
acts  under  delegated  authority,  its  grant  of 
power  being  found  in  the  Constitution. 

In  a  general  way  constitutional  provisions 
are  considered  as  limitations  upon  legislative 
power  as  applied  to  state  governments.  This 
proposition  is  to  be  considered  from  the 
standpoint  of  conferred  authority,  delegation 
of  power.  Such  limitations  cannot  be  used 
to  destroy  constitutional  provisions,  but  can 
only  be  correctly  used  for  the  purpose  of 
carrying  into  effect  those  provisions.  Legis- 
lative power  was  not  given  to  destroy,  but  to 
uphold,  ordained  governments.  The  Consti- 
tution was  made  for  and  by  our  citizenship 
for  their  use  and  benefit.  Citizenship  is  not 
made  for  the  Constitution,  but  the  Consti- 
tution is  made  for  the  dtlzenslilp.  Nor  were 
the  people  and  the  Constitution  made  for 
the  Lieglslature,  but  the  Legislature  \ya8  cre- 
ated to  carry  Into  effect  the  Constitution. 
The  police  power  is  not  a  limitation  upon 
the  Constitution,  but  the  Constitution  is  a 
limitation  upon  police  power.  The  police 
power  is  a  result  of  the  Constitution,  to  be 
operated  by  the  Legislature  to  carry  It  into 
execution.  These  provisions  cannot  be  used 
for  suspending,  changing,  or  altering  the 
Constitution. 

There  are  many  sections  in  the  Constitu- 
tion directly  prohibitive  of  legislative  power 
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or  police  reg«dBtioi].  Some  ot  tbese  may  be 
found  in  article  3,  whlcb  create*  the  Iegi» 
latlve  departmmt.  It  la  declared  in  sectloD 
53  of  that  article  that  the  Leglslatnre  shall 
DOt  grant  or  authorise  the  matters  therein 
specified.  In  section  04  of  the  same  article 
InhUtitlona  are  set  out  to  the  effect  that  the 
Legislature  shall  have  no  power  to  release, 
extlognlsb,  eta,  any  Indebtedness,  liability, 
or  obligation  of  any  Incorporation  or  Individ* 
nal  to  the  state.  Section  55  of  said  article 
embraces  nmneroos  inhibitions  against  legifl' 
lative  authority,  positive  and  direct  In  lan- 
guage. These  are  not  neceamry  here  to  enu- 
merate. It  is  not  within  the  power,  there- 
fore, of  the  Legislature  to  suspend  any  of  the 
clauses  above  mentioned.  Article  1,  i  2,  in- 
hibits the  exerdse  of  power  whicA  would 
abolisb,  alter,  or  reform  the  government,  and 
expressly  provides  this  only  can  be  done  by 
the  people.  It  is  directly  asserted  in  said 
section  that  this  Is  an  "inall«mble  right"  of 
the  people,  and  all  powers  of  govemm«it  are 
specially  Interdicted  from  usurping  or  exer- 
cising these  powers.  It  specially  excepts 
from  the  power  of  the  people  themselves,  and 
provides  that  a  republican  form  of  govern- 
ment shall  not  be  destroyed,  but  that  it  shall 
remain  unrepeatable  by  any  power,  state  or 
federal.  This  the  states  pledge  each  other 
by  binding  obligations  in  the  federal  govern- 
ment, and  bound  that  government  to  main- 
tain and  guarantee  such  republican  form  of 
government.  The  contention  of  the  Attorney 
General,  therefore,  from  this  viewpoint  can- 
not be  sustained,  for  If  sustained  it  would 
confer  upon  the  Iiegislature  power  to  destroy 
even  this  form  of  government.  This  the  peo- 
ple cannot  do  themselves.  Legislative  bod- 
ies, under  American  Institutions,  do  not  and 
cannot  act  by  original  or  inherent  power. 
Such  authority  has  not  been  conferred. 
Such  authority  as  that  body  may  exercise  is 
but  one  of  delegation  by  the  people  through 
the  Constitution.  Assumption  of  original  or 
Inherent  power  by  the  Legislature  would  re- 
sult In  the  higher  and  controlling  authority 
over  the  people  through  their  Constitution, 
and  would  be  destructive  of  every  principle 
of  self-governing  democracy.  It  was  Ed- 
mund Burke,  the  great  En^lsh  orator,  who 
said  that :  "This  change  from  an  immediate 
state  of  procuration  and  delegation  to  a 
course  of  acting  as  from  original  power  is 
the  way  in  which  aU  the  popular  magistracies 
have  been  perverted  from  their  purposes.',' 
To  avoid  this  result,  and  to  effect  the  pur- 
poses of  our  people  as  set  out  in  article  1, 
f  2,  of  the  BUI  of  Bights,  article  17  was 
placed  in  the  Constitution  as  the  only  means 
by  which  that  Instrument  may  be  changed, 
altered,  or  refbnned,  and  limits  that  au- 
thority to  the  action  of  the  people  directly. 
This  excludes  the  idea  at  alteration  or  dbaog- 
tng  the  Constitution,  or  the  ssspenalon  of  its 
prov'vdons  iq   any  other  mode  or  manner. 


T)>e  Legl0lAtnra  may  suspend  lawa,  but  sncb 
power  la  especially  limited  for  that  purpbs^ 
This  is  to  be  found  In  article  1,  $  2S,  of  the 
Bill  of  Rights.  The  power  to  suspend  laws 
does  not  convey  the  Idea  of  suspension  of 
the  Constitution,  or  its  alteration  or  abroisa- 
tion.  This  is  the  "inalienable"  right  of  the 
people.  It  wiU  be  noticed  that  our  govern- 
ment, as  before  stated,  is  republican  in  form 
and  in  its  nature.  It  is  a  representative  de- 
mocracy. It  is  based  upon  the  theory  that 
autocracy,  militarism,  and  sodal  democracy 
shall  find  no  lodgment  with  us.  They  are 
excluded  as  forms  of  government,  and  we 
limit  our  government  to  republican  form,  as 
it  was  instituted  and  guaranteed  by  state 
and  federal  Constitutlona.  A  complete  refu- 
tation to  the  position  of  the  Attorney  Gen- 
eral tbat  the  Legislature  can  suspend  the 
Constltvtlon,  or  any  of  its  proviaions,  is 
found  and  emphasised,  in  addition  to  section 
2,  art  1,  and  article  17,  already  cited.  In 
the  provisions  of  section  29  of  article  1, 
whldt  ordains  that: 

"To  guard  against  transgresstons  (tf  the  high 
powers  herein  delegated,  we  declare  that  every- 
thing in  this  'Bill  of  Bights'  is  excepted  out  of 
the  general  powers  of  government,  and  shall 
forever  remain  inviolate,  and  all  laws  contrary 
thereto,  or  to  the  following  provisions,  shall  be 
void." 

This  absolutely  prohibits  any  action  on  the 
part  of  the  Legislature,  or  other  departments 
of  the  government,  to  do  any  act  or  pass  any 
law  which  may  conflict  with  either  the  "Bill 
of  Rights  or  the  following  provisions"  of  the 
Constitution.  It  emphatically  declares  that 
all  such  action  or  laws  shall  be  void.  This 
section  reiterates  and  emphasizes  that '  the 
power  to  the  different  departments  of  the 
government  is  only  one  of  delegation.  It 
precludes  the  idea  of  original  power  in  any 
department  of  the  government.  It  denounces 
complete  invalidity  to  all  acts  which  may 
conflict  with  any  provision  of  the  Constitu- 
tion. All  provisions  of  the  Constitution  are 
by  the  terms  of  this  section  excepted  out  of 
the  general  powers  of  the  government,  and 
clothed  with  inviolable  sanctity,  and  shall 
remain  inviolate,  not  to  be  Infringed  by  any 
department  of 'government.  They  are  more 
than  mandatory  and  comprehensive  In  de- 
claring Inliibltlons.  The  rule  of  legislative 
or  official  omnipotence  finds  no  standlhg  in 
American  government  or  institutions.  It  may 
be  that  the  British  Parliament  was  clothed 
with  authority  to  malie  and  unmake  British 
constitutions,  but  this  idea  does  not  obtaip 
in  America,  or  under  American  form  of  gov- 
ernment. In  the  creation  and  erection  of 
American  constitutibnal  government,  state 
and  federal,  the  doctrine  of  omnipotence,  as 
applied  to  British  Parliament,  was  excluded, 
and  in  its  place  was  substituted  the  omni- 
potent or.  inherent  power  of  the  people  to 
make^  alter,  or  change  tlieir  government.    It 
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was  aald  by  one  of  tbe  great  statennen  of 
Pennsylvania  In  the  convention  ratifying  tbe 
federal  Constitution: 

"To  control  the  power  and  conduct  of  the 
legislatures  by  an  overruling  constitution  was 
an  improvement  in  the  science  and  practice  of 
government  reserved  to  the  American  states. 
Perhaps  some  politician  who  has  not  considered 
with  sufficient  accuracy  our  political  systems 
would  answer  that  in  our  governments  the 
supreme  power  was  vested  in  the  constitutions. 
This  opinion  approached  the  subject  nearer  to 
the  truth,  but  does  not  reach  it.  The  truth  is 
that  in  our  governments  the  supreme,  absolute, 
and  uncontrollable  power  remaint  in  tbe  people. 
As  our  constitutions  are  superior  to  our  legisla- 
tures, so  the  people  are  superior  to  our  con- 
stitutions. Indeed,  the  superiority  in  this  last 
instance  is  much  greater,  for  the  i>eop]e  possess 
over  constitutions  control  in  act  as  well  as  right. 
The  consequence  is  that  the  people  may  change 
the  codstitutions  whenever  and  however  they 
please.  This  is  a  right  of  which  no  positive 
institution  can  ever  deprive  them." 

In  fact,  tbe  supreme  power  in  onr  people 
may  be  called  tbe  panacea  In  poUtlcB  and  in 
tbe  science  of  free  government.  Wblle  it  is 
true  tbat  some  politicians  may  bare  contend- 
ed that  the  sovereignty  of  tbe  government  Is 
in  tbe  Constitntlon  and  not  In  the  people, 
yet  until  very  recently  It  has  not  been  con- 
tended tbat  these  politicians  may  go  to  tbe 
extent  of  contending  tbat  legislative  author- 
ity can  overturn  the  sovereign  will  of  the 
I^eople. 

These  questions  have  come  for  review  In 
courts  of  Texas  on  various  occasions.  By 
numerous  decisions  tbe  courts  of  last  resort 
in  this  state  have  declared  tbat  the  Legisla- 
ture has  no  authority  to  make  any  rule  or 
enact  any  legislation  In  contravention  of  tbe 
plain  provisions  of  tbe  Bill  of  Rights.  Pratt 
V.  State,  53  Tex.  Cr.  R.  281,  109  S.  W.  138; 
Gold  V.  Campbell,  54  Tex.  Civ.  App.  269,  117 
S.  W.  463;  Ex  parte  Famsworth,  61  Tex.  Cr. 
R.  353,  135  S.  W.  535,  33  L.  R.  A.  (N.  S.)  968; 
Kemper  v.  State,  63  Tex.  Cr.  R.  1,  138  S.  W. 
1025.  This  proposition  was  asserted  and 
laid  down  in  Snyder  v.  Baird,  etc.,  102  Tex. 
4,  111  S.  W.  723,  113  S.  W.  521.  Tbe  lan- 
guage of  tbat  decision  Is  emphatic  to  the  ef- 
fect tbat  the  Legislature  has  no  authority 
to  annul  any  clause  of  tbe  Constitution.  In 
State  V.  Moore,  57  Tex.  307,  It  was  held  tbat 
the  Legislature  cannot  withdraw  any  power 
from  the  bands  of  those  in  whom  the  Con- 
stitution has  placed  it  unless  tbe  Constitu- 
tion expressly  so  authorizes.  It  has  also 
been  held  that  tbe  Constitution  is  tbe  su- 
perior and  supreme  law,  and  laws  or  acts  of 
the  legislative  body  in  conflict  with  it  or  its 
provisions  are  void.  Williams  v.  Taylor,  83 
Tex.  067,  19  S.  W.  156 ;  Higgins  t.  Rinker, 
47  Tex.  385;  Galveston  Ry.  Co.  v.  Gross,  47 
Tex.  428;  Huntsman  v.  State,  12  Tex.  App. 
019.  It  is  also  tbe  declared  doctrine  In  Tex- 
as, and  has  been  so  held  by  the  t-ourts,  that 
the  Constitution  may  be  expanded  to  give 


effect  to  its  provisions,  but  tills  cannot  be 
done  to  Infringe  or  defeat  its  purpose  or  pro- 
visions. Hnnt  ▼.  State,  7  Tex.  App.  212.  All 
provisions  of  tbe  Constitution  are  manda- 
tory, and  necessarily  so.  They  are  not  di- 
rectory. For  a  collation  of  a  great  nmnbei- 
of  cases  so  holding  see  Harris'  Ann.  Const, 
at  page  219,  note  54.  It  Is  also  held  In  State 
V.  Durst,  7  Tex.  74,  that  tbe  provisions  of 
tbe  Constitution  are  mandatory  upon  the 
courts.  It  baa  been  fnrth^  btid  tbat  any 
decision  of  tbe  courta  holding  contrary  to  the 
Constitution  of  this  state  can  have  no  validi- 
ty. It  is  tbe  exercise  of  unauthorized  and 
unwarranted' power  on  the  part  of  tbe  court. 
Chase  v.  Swaynev  88  Tex.  218,  30  S.  W.  1049, 
58  Am.  St.  Rep.  742. 

Nor  Is  there  any  force  In  the  contention 
tbat  because  article  16,  {  20,  is  not  self- 
executing,  therefore  the  Legislature  may  dis- 
regard, set  It  aslde^  or  overrule  it  The 
proposition  has  been  announced  and  sustain- 
ed by  tbe  declsioDs  and  Jurisprudence  of 
Texas  that  any  and  all  provisions  of  tbe  Con- 
stitntlon are  self-executing  to  the  extent  that 
anything  done  in  conflict  with  such  provi- 
sions, or  in  violation  of  such  provisions,  ia 
null  and  void.  Hemphill  v.  Watsoo,  60  Tex. 
679.    See,  also.  Const,  art.  1,  i  29. 

One  of  tbe  most  far-reaching  and  danger- 
ous proposltiCHis  asserted  by  tbe  Attorney 
General  is  tbat  the  Legislature  may  suspend 
tbe  Constitution,  or  any  of  Its  provisions,  ou 
account  of  military  necessities.  This  mlglit 
find  defensive  grounds  in  the  military  auto- 
cracy of  Germany,  but  not  in  democratic 
America.  Tbe  Texas  Legislature  has  no  au- 
thority to  declare  war  or  make  treatie>i. 
Such  power  Is  delegated  alone  to  the  federal 
government  by  tbe  states  of  tbe  Union.  If 
Texas  has  not  the  authority  to  declare  war, 
it  would  seem  to  necessarily  follow  tbat  she 
could  not  invoke  the  police  power  of  the 
state  to  enact  war  measures  in  conflict  with 
the  Constitution.  Tbat  Instrument  declares, 
in  section  24  of  tbe  Bill  of  Bights,  tbat  mili- 
tary sball  always  be  subordinate  to  tbe  civil 
authority.  To  sustain  the  contention  of  tlie 
Attorney  General  would  mean  tbe  aboUtion 
of  the  republican  form  of  government  and 
the  substitution  in  its  place  of  a  military 
government.  This  Is  beyond  comprebensfon 
or  contemplation  In  Texas.  It  Is  directly 
foreign  to  every  principle  of  our  government, 
and  tbe  very  mention  of  it  ought  to  be  suffi- 
cient to  show  the  falsity  of  tbe  contention. 
One  of  the  leading .  features  of  Texas  Inde- 
pendence may  be  quoted  thus: 

"In  this  expectation  they  have  been  cruelly 
disappointed,  inasmuch  as  tbe  Mexican  nation 
has  acquiesced  to  the  late  changes  made  in  the 
government  by  General  Antonio  Lopes  de  Santa 
Anna,  who,  having  overturned  the  Constitution 
of  his  country,  now  offers,  as  the  cruel  alterna- 
tive, either  to  abandon  our  homes,  acquired  by 
so  many  privations,  or  submit  to  the  most  in- 
tolerable of  all  tyranny,  tbe  combined  despotisnt 
of  the  Bword  and  tbe  priesthood." 
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This  was  one  at  tb«  baalc  reaaona  wby  tba 
Oedaratloo  of  Texaa  Independence  was  writt 
ten.  It  l8  to  be  boped  that  the  prieethood  of 
Texas  will  never  lend  their  Influence  to  the 
intolerable  doctrine  of  military  necessity  as 
a  means  of  overruling  our  Constitution,  or  to 
carry  out  any  particular  theory  or  political 
contention.  Texas  patriotism  discarded  in 
the  Declaration  of  Independence  the  idea  of 
militarj  authority,  and  engaged  in  a  war  to 
tbe  successful  extermination  of  that  thought 
In  the  battle  of  San  Jacinto.  This  gave  to 
the  world  a  new  republic,  with  Its  emblem  of 
authority,  the  lone  Star  flag.  It  Is  a  singu- 
lar contention,  novel,  fallacious,  and  destrnc- 
tlve,  that  the  Legislature  of  Texas,  under 
delegated  authority,  can  overturn  tbe  Con- 
stitution, and  inject  into  our  government  the 
doctrine  of  military  necessity  as  a  means  of 
overcoming  and  destroying  the  republican 
form  of  government 

Another  contention  of  the  Attorney  Gener- 
al is  tbe  <9lnion  In  tbe  Bell  Case,  28  Tex. 
Xpp.  96,  12  S.  W.  410,  is  authority  for  bis 
pn^KKdtion  that  the  £«gislature  may  sus- 
pend the  constitutional  provisions  (article  16, 
{  20).  Tliat  opinion  was  written  by  Judge 
Hnrt.  The  right  of  the  people  to  dominate 
the  govenmient  in  all  of  its  branches,  includ- 
ing tbe  police  power,  foimd  no  stronger  ad- 
vocate In  pnbllc  life  and  on  tbe  bmdb  than 
Judge  Hart  Such  imputation  is  foreign  to 
everything  Judge  Hurt  ever  wrote  In  his  Ju- 
dicial life.  He  never  used  his  great  powers 
ur  loaned  them  to  the  doctrine  of  subversion 
of  our  governmoit  by  delegated  authority. 
His  whcrie  Jndldal  life  was  directly  exercised 
to  prevent  such  catastrophe.  The  Bell  Case, 
supra,  la  not  authority  for  the  proposition 
that  Judge  Hurt  held  the  police  power  of 
the  state  could  be  ex^dsed  in  opposition  to 
section  20  of  article  16.  The  question  at  Is- 
sue In  that  case  was  simply  the  power  of  the 
Legislature  to  dominate  and  control,  and 
even  if  necessary  abrogate,  the  selling  of  in- 
toxicants In  saloons.  That  section  20,  art 
16,  did  not  abolish  the  police  power  of  the 
state  in  this  respect  would  hardly  be  ques- 
tioned, bnt  It  will  be  noticed  in  this  connec- 
tion that  the  police  pow«r  of  the  stete  could 
not  operate  on  saloons  in  local  option  terri- 
tory. The  very  statement  of  the  fact  that 
local  option  was  in  effect  is  irrevocable  evi- 
dence of  tlie  faet  that  saloons  did  not  exist 
in  such  territory.  In  fact,  they  could  not 
exist  because  the  local  option  law  prohibits 
the  sale  of  intoxlcanto  within  the  specified 
boundaries  where  the  law  is  operative. 
There  ought  not  to  be  any  conflict  between 
the  local  option  clause  of  tbe  Constitution 
and  the  police  power,  properly  applied.  The 
police  power  is  subordinate  to  tbe  provisions 
of  that  section  of  the  Constitution,  and  can- 
not exist  in  said  territory  so  far  as  control- 
ling the  sale  of  intoxicants.  The  people  re- 
served that  to  themselves  and  segregated  it 
from    the    legislative    department      Judge 


Brows,  in  tbe  esse  «t  State  v.  Tnou  Brsuriag 
Co^  held  that  where  the  peoite  acted  upon 
this  local  option  law,  and  put  it  into  opera- 
tion within  tlie  given  territory,  it  became  as 
paramount  as  the  Constitution  itself  and  su- 
perior to  legislative  authority.  Judge  Brown 
in  so  stating  was  but  following  the  unbroken 
line  of  decisions  in  Texas  since  the  opinion 
in  Bobertaoa  v.  State,  5  Tex.  App.  165. 
Tbe  opinion  in  tbe  Bobwtaon  Case  lays 
down  the  proposition  that  wbM«  local  option- 
is  adopted  it  is  superior  to  all  laws  that  may 
come  in  conflict  with  it,  and  the  decisions 
from  that  day  until  the  present  have  with 
unanimity  held  to  the  same  doctrine.  See 
Es  parte  Bell,  24  Tex.  App.  428,  6  S.  W.  19T ; 
E^  parte  Suudstrom,  25  Tex.  App.  at  page 
150,  8  S.  W.  207;  Dawson  v.  State,  25  Tex. 
App.  670,  8  S.  W.  820;  Lawhoo  v.  State,  26 
Tex.  App.  101,  8  S.  W.  356;  and  Robinson  t. 
State,  26  Tex.  App.  82,  8  S.  W.  61.  The 
opinions  in  the  latter  two  cases  were  written 
l^  Judge  Hurt  He  also  concurred  fully  in 
the  proposition  laid  dawn  in  Ex  parte  Bdl, 
Bx  parte  Sundstrom,  and  Dawson  v.  State, 
dted  supra.  These  questions  are  practically 
the  same  and  run  without  conflict  through 
all  the  decisions  and  Jurisprudence  of  Texas. 
Judge  White,  In  Ex  parte  Bell,  said: 

"Nor  do  we  proiKHie  to  diacoM  the  scope,  ex- 
tent and  purpose  of  'local  option,'  as  provided 
in  onr  Constitution  and  laws,  nor  how  far  it  is 
to  be  considered  exclusive  as  a  prohibitory  law 
in  our  state.  In  fact,  we  do  not  propose  to 
discuss  generally  prohibitory  legislation  at  aU; 
becanse,  in  our  view  of  the  case,  prohibition  in 
one  of  its  aspects  alone  is  involved  in  the  mat- 
ters submitted,  and  that  la  the  right  and  power 
oi  the  Legislature  to  prohibit  'drinicing  saloons' 
or  saloons  for  the  purpose  of  carrying  on  the 
liquor  trafBc.  Upon  the  question  of  this  power 
in  the  Legislature  we  have  found  no  difference 
of  opini<m,  either  in  the  decisions  of  courts  or 
the  standard  authorities  upon  the  subject  All 
agree  that  the  Legislature  has  authority  ab- 
solutely to  prohibit  them." 

In  Bdl  y.  State,  28  Tex.  App.  06,  12  S.  W. 
410,  this  was  the  question  at  Issue ;  the  dom- 
ination of  the  saloon  by  the  police  power. 
The  question  of  the  right  of  the  Legislature 
to  annul  or  suspend  section  20,  art  16)  was 
not  discussed  by  the  court  in  any  of  tboae 
opinions. 

From  tbe  Sundstrom  Case,  supra,  this  quo- 
tation is  made: 

"The  theory  of  appellant  is  that  the  said  arti- 
cle 16,  I  20,  and  the  legislation  thereunder, 
should  control  the  question  of  the  liquor  traffic 
of  the  state  to  the  exclusion  of  aU  legislative 
regulation  of  said  traffic  except  under  and  by 
virtue  of  said  article  and  section.  This  ques- 
tion was  before  this  court  in  Bx  parte  Bell,  24 
Tex.  App.  428  [6  S.  W.  187],  and  was  there 
decided  adversely  to  the  position  assumed.  That 
case  is  directly  in  point.  Bell  brought  his  writ 
of  habeas  corpus  to  test  the  constitutionality  of 
the  act  of  1887  (General  Laws,  p.  58),  amenda- 
tory of  former  acta  of  the  Legislature.    He  ad- 
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mitted  BcmcompliaBC*  with  that  law  aad  dl 
neoeasary  facts,  and  hinged  his  caae  on  the  con- 
sti^utionali^  of  the  law,  from  the  atandpolnt 
that  said  act  was  prohibited  by  article  1S,.| 
20,  of  the  state  ConstitutioD. 

"The  court  held  the  position  untenable,  refused 
the  writ,  and  remanded,  the  relator  to  custody. 
This,  as  I  view  it,  settles  the  question,  and  holds 
that  the  said  article  and  section  do  not  limit 
the  poWier  of  the  Legislature  on  any  question 
in  which  the  liquor  traffic  may  be  iiFMented, 
save  and  except  to  absolutely  prohibit  its  salei, 
or  where  the  local  option  happens  to  be  in 
force.  Ex  parte  Bell,  2A  Tex.  App.  428  [6 
S.  W.  .197].  This  same  view  has  always  been 
held  by  this  court.  The  local  option  law,  where 
it  is  in  force,  operates  as  a  sort  of  supersedeas 
upon  the  general  laws  of  the  state  regulating  the 
sale  of  liqnoF  in  the  given  territory,  but  as 
soon  as  the  local  option  law  is  repealed  the  state 
laws  operate  at  once." 

Jndge  Hurt  ooncnrred  In  this  ovAnUm  as 
stating  the  correct  doctrine.  He  wrote  the 
opinion  in  Ek  parte  Fields,  39  Tex.  Cr.  B. 
GO,  '46  S.  W.  1127.  From  page  54  of  89  Tex. 
Cr.  B.  (46  S.  W.  1127)  this  quotation  la  made 
from  that  opinion: 

"Antlprohibition  is  in  force  in  every  county, 
justice  precinct,  town,  etc.,  in  this  state,  unless 
voted  <»  at  an  election  hdd  for  that  purpose." 

It  wotild  be  useless  to  follow  these  deci- 
sions. The  Dawson,  Lawhon,  and  Bobinson 
Cases,  supra^  are  directly  in  line  to  the  same 
effect,  and  discuss  the  same  principle  and 
announce  the  superiority  of  the  local  option 
law  over  the  acts  of  the  Legislature  when 
once  placed  Into  operation.  This  question 
came  In  full  review  In  the  Lewis  Case,  68 
Tex.  Or.  B,  351,  127  S.  W.  808,  21  Ann.  Cas. 
656,  in  which  Judge  Bamsey  wrote  a  master- 
ful opinion,  reviewing  the  subject  and  the 
authorities,  and  the  doctrine  was  again  as- 
serted and  maintained,  and,  so  far  as  the 
writer  is  aware,  this  doctrine  has  not  been 
questioned,  except  it  be  in  the  present  case. 
The  result  of  this  Jurisprudence  and  all 
these  cases  is  that  the  Legislature  is  power- 
less to  Interfere  with  local  option  after  It 
has  been  once  put  Into  operation  by  a  vote 
of  the  people.  It  Is  sacred  from  the  touch 
of  legislative  action,  and,  as  Judge  Brown 
says,  it  becomes  as  paramount  as  if  it  was  a 
part  of  the  Constitution  itself. 

Another  case  written  by  Jndge  Hurt  might 
be  casually  mentioned:  Huntsman  v.  State, 
12  Tex.  App.  619.  This  was  one  of  the  most 
masterful  opinions  ever  written  by  that  great 
Judge.  The  case  was  written  especially  with 
one  point  in  view,  and  that  was  to  demon- 
strate the  superiority  of  the  Constitution 
over  legislative  action.  Any  one  who  will 
read  that  opinion  would  have  his  mind  dis- 
abused of  any  thought  connected  with  the 
life  of  Judge  Hurt  that  he  stood  for  the 
abolition,  suspension,  or  alteration  of  our 
Constitution  by  any  authority  except  by  the 
people  themselves  especially  emphasizing  the 
fact  that  tbls  could  not  be  done  by  legislative 
action.     He  was  writing  that  opinion  with  I 


Mferenee  tt>  What  is  inown'as  the  "common- 
sense  Indidtmart  bill."  See,  aWo,  Powell  v. 
State,  17  Tex.  App.  845,  where  Judg^  Hurt 
discussed  the  question  of  Jeopiardy. 

I  have  said  this  much  in  Justice  to  the 
memory  of  Judge  Hurt,  and  because  of  my 
long  x>er8onflI  and  Judlclai  intimacy  with 
him.  For  twelve  years  he  and  I  were  Inti- 
mately associated  together'  in  connection, 
with  the  Cburt  of  Criminal  Appeals  in  public 
life,  and  now  for  the  first  time  in  this  case 
It  Is  urged  that  Judge  Hurt  favored  the 
doctrine  of  a  suspension  or  overturning  of  the 
Constitntlon,  or  any  of  Its  provisions,  by  the 
Legislature.  This  is  an  unjust  criticism  and 
an  Imputation  not  warranted  by  his  life  on 
the  bench.  I  regret  the  contention  has  been 
made,  or  that  I  should  fe^  called  upon  to 
defend  the  judicial  life  and  character  of 
that  great  judge. 

I  do  not  care  to  discuss  particularly  the 
questions  decided  In  the  orij^nal  opinion  by 
Judge  MORROW.  His  reasoning  is  irrefu- 
table on  the  question  of  the  superiority  of 
the  Constitution  over  legislative  action.  The 
legal  mind  ought  not  to  question  for  a  mo- 
ment the  fact  that  the  Legislature  Is  inhibit- 
ed from  suspending  constitutional  provisions. 
The  consequences  of  such  a  condiislon  would 
be  appalling;  for  If  the  Leglalatare  can  sus- 
pend one  clause  of  the  Constitution,  It  can 
suspend  any  or  all  of  sudi  -  provisions,  and 
even  the  Constitution  In  Its  entirety.  This 
would  empower  that  body  to  suspend  the 
right  of  trial  by  jury,  and  overturn  that 
clause  which  inhibits  the  suspension  of  the 
writ  of  habeas  corpus.  It  would  make  the 
military  superior  to  the  dvll  antbority;  it 
would  overturn  section  2  of  artfde  1,  de- 
stn^  article  17,  abolish  article  1,  |  29, 
and  make  the  Legislature  autocratically  su- 
preme. It  would  invest  Texas  with  militarism 
to  the  overturning  of  the  dvll  authority,  and 
wonld  do  away  with  tbe  power  of  the  people 
to  make  a  constitutional  form  of  government. 
It  would  seem  strange  that  it  should,  be  seri- 
ously contended  in  the  courts  that  the  mili- 
tary should  dominate  the  dvll.  The  su- 
premacy of  militarism  has  recently  plunged 
the  world  in  the  greatest  war  In  Us  history. 
In  the  vortex  of  that  mighty  struggle  the  Unit- 
ed States  was  drawn  with  its  untold  resources 
of  men  and  means.  We  have  just  succeeded, 
as  we  understand  the  current  history  of  to- 
day, in  crushing  militarism  in  E>irope.  A  suc- 
cess there  of  militarism  would  have  endan- 
gered our  American  institutions  as  we  hold 
them,  and  It  was  antldpated  would  subject 
us  to  the  ultimate  power  of  military  Ger- 
many. It  Is  a  strange  proposition,  after  hav- 
ing succeeded  in  crushing  this  spirit  and  tills 
Idea  of  government  in  Euroi)e,  and  upon  the 
battlefield  on  which  so  many  of  our  men 
sacrificed  their  lives,  that  it  should  be  urged 
now  In  civil  life  and  In  the  courts  that  we 
should  place  In  our  government  the  same 
proposition  as  a  means  of  menace  to  our 
government    We  had  thought  that  tn  cniab- 
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Ing  thiit  a^llrlt  U  OenmnF  %  wu  forever 
elimated  trem  eoiudiler&tron  In  Ameflcan  In- 
stitutions. If  the  Attorney  General's  con- 
tention Is  correct,  that  iWUttnry  necessity  can 
flomiimte  our  government,  then  our  struggles 
In  the  great  war  have  been  In  vain.  It  ought 
not  to  be  expected  that  the  courts  of  this 
country  will  lend  thdr  aid  or  Indorsement 
to  such  a  catastrophe. 

The  authorities  holding  that  the  people  of 
the  county  may  hold  a  local  option  election, 
and  by  a  majority  vote  establish  prohibition, 
effective  throughout  the  county,  even  though 
a  precinct  had  decided  to  the  contrary,  are 
supported  by  the  provisions  of  article  16,  f 
20,  of  the  Constitution.  These  authorities, 
when  analyzed,  are  consistent  with  and  sup- 
port the  original  opinion  In  this  case. 

It  is  also  provided  by  the  Constitution  that 
by  their  rote  the  people  may  change,  alter, 
or  amend  the  Constitution  as  they  deem 
proper,  and  thus  supersede  existing  provi- 
sions of  that  instrument  Article  1,  J  2,  art 
17.  Therefore  the  people  may  by  this  means 
supersede  the  entire  local  option  provision 
of  the  Constitution,  and  by  so  doing  repeal 
and  annul  the  law  as  adopted  by  the  people 
Id  the  county  and  its  subdivisions.  This  can 
be  accompMshed  only  by  a  vote  of  the  people. 
It  cannot  be  done  by  a  vote  or  act  of  tbe 
Legislature.  To  that  body  such  power  has 
not  only  not  been  d^egated,  but  has  beoi  ex- 
pressly withheld,  as  evldenoed  by  provisions 
of  that  Instrument  aboive  cited. 

These  proTisions  and  authorities  are  not 
only  consistent  with  the  original  opinion,  but 
are  basic  In  its  siq^port 

In  writing  what  I  have  written  it  was 
with  a  view  of  ccmeurring  with  Judge 
MOBROW  In  the  opinion  originally  banded 
down  that  he  was  eonreet  and  ought  not  to 
be  to  oar  pecq^Ie  a  subject  of  discussion  or 
question  for  debate. 

I  therefore  concur  in  ovemillng  the  motion 
for  rehearing.  Let  tbe  Gonstltntlon  still  be 
paramount  as  it  is  written  and  ordained, 
and  so  remain  until  the  people  see  proi)er  to 
i^ange  it  in  tbe  manner  pointed  out  and  re- 
quired by  the  Oonstitutlon,  or  by  ordaining 
another  Constitution. 

Dissenting  Opinion  on  Behearlng. 
PRENDEBGAST,  J.    Section  20,  art.  16  Ot 
the  1876  Oonstltutloii  was: 

"The  Legislature  shall,  at  its  first  session, 
enact  a  law  whereby  tbe  qualified  voters  of  any 
coanty.  Justice's  precinct,  town  or  city,  by  a  ma- 
jority vote,  from  time  to  time,  may  determine 
^rhether  tbe  sale  of  intoxicating  liquors  shall  be 
prohibited  within  tbe  prescribed  limits." 

The  1501  amendment  merely  added  these 
words  In  parenthesis:  "(or  such  subdivisions 
of  a  county  as  may  I>e  designated  by  the  com- 
miBsiona;8'  coort  of  said  county),"  after  tha 
word  dty.     • 

In  his  original  opinion  Judge  MOBBOW 
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says  the  qaestkm  of  whether  tbiM  section  de- 
prived the  Legislature  of  the  police  power 
to  enact  the  state-wide  prohibition  law  "has 
never  been  before  the  courts."  In  this  he  Is 
mistakoo,  as  I  have  shown  in  my  original 
dissenting  opinion  herein.  It  was  esprees- 
ly  held  in  Bell  v.  SUte,  28  Tex.  App.  96, 
12  S.  W.  410,  and  other  cases,  that  said  sec- 
tion did  not  deprive  the  Legislature  of  said 
power.  But  as  he  so  asserts,  I  will  discuss 
said  section  itself,  and  from  that  standpoint, 
to  see  if  It  had  that  effect. 

The  saloons  itre  tbe  only  mediums  in  this 
country  now  (and  have  always  been)  by 
which  intoxicating  liquors  are  dealt  out  and 
sold  as  a  beverage.  The  breweries  (pro-Ger- 
man Institutions),  distilleries,  and  wholesale 
liquor  dealers  are  only  the  sources  from 
which  saloons  stock  up. 

The  tremendous  evil  effects  of  the  liquor 
trafBc — saloons— as  told  by  the  United  States 
Supreme  Court,  and  every  state  court  and 
text-writer,  and  by  everybody  else,  in  this 
country,  as  briefly  stated  in  my  original 
dissent,  make  it  so  imperative  that  the  Leg- 
islature shall  have  the  police  power  to  deal 
with  and  prohibit  the  sale  of  such  liquors 
that  no  provision  of  the  Constitution  should 
be  beld  to  derive  the  Legislature  of  that 
power  unless  it  be  dear  and  explicit  to  that 
effect,  and  that  the  intention  of  the  constitu- 
tional convention  and  people  could  not  odier- 
wlse  be  construed. 

There  is  nothing  whatever  In  said  section 
20  which  ewpretgly  forbade  or  prohibited  the 
Legislature  from  enacting  a  perfectly  valid 
statute  prohibiting  the  sale  of  such  liquors 
"all  over  the  state" — state-wide.  By  no  tor- 
turing of  the  language  or  words  of  said  sec- 
tion can  It  be  held  to  expressly  forbid  or 
prohibit  the  Legislature  from  ex»trislng  said 
police  power. 

If  it  had  been  so  Intended,  the  constitu- 
tional convention  would  have  said  so  in  plain 
and  unmistakable  language  in  said  section 
itself,  by  adding  thereto  some  sudi  language 
as  this:  "The  sale  of  snch  liquors  shall  not 
otherwise  be  prohibited  by  the  Legislature;" 
or,  "The  Legislature  shall  not  otherwise  pro- 
hibit the  sale  of  such  liquors;"  or  by  some 
other  language  more  or  equally  as  explicit. 
By  not  thus,  or  in  some  other  explicit  way, 
so  prohibiting  the  Legislature,  it  is  certalu 
that  the  convention  and  people  did  not  In- 
tend to  deprive  the  Legislature  of  such  an 
Important  and  necessary  police  power. 

Instead  of  that  section  deriving  the  Leg- 
islature of  that  police  power,  on  the  contrary 
the  Constitution  expressly  (If  need  be)  con- 
ferred that  power  on  the  Legislature;  for 
section  1,  art.  3,  of  the  Constitution  provides: 
"The  legislative  power  of  this  state  shall  be 
vested  In  a  Senate  and  House  of  Bepresenta- 
tlves,  which  together  shall  be  styled  'The 
Legislature  of  the  State  of  Texas.'  " 

Our  Supreme  Court,  by  Judge  Brown,  said : 
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""I!h«  legialative  power  of  thii  state'  means 
all  of  the  power  of  the  people  which  may  prop- 
erly be  exercised  in  the  formation  of  laws 
against  which  there  is  no  inhibition,  expressed 
or  implied,  in  the  fundamental  law."  Brown 
V.  City,  etc.,  97  Tex.  15,  75  S.  W.  496.  And: 
"The  Legislature  of  Texas  may  exercise  any 
power  that  could  be  exercised  by  a  constitution- 
al convention,  except  wherein  the  Constitution 
contains  a  prohibition,  expressed  or  implied." 
97  Tex.  14,  75  S.  W.  496. 

Again  be  said : 

"When  a  judge  pronounces  a  law  to  be  con- 
trary to  the  Constitution,  he  must  be  able  to 
put  his  finger  upon  the  provision  of  that  in- 
strument which  prohibits  the  act,  or  from  which 
the  prohibition  necessarily  arises."  Harris  Co. 
V.  Stewart,  91  Tex.  143,  41  S.  W.  656. 

This  court,  by  Presiding  Judge  White,  In 
Holley  r.  State,  14  Tex.  App.  611,  discusalng 
the  difference  between  the  United  States 
Constitution  and  that  at  tbe  states,  pointed 
out,  as  all  courts  do,  that  the  United  States 
CiMistltution  "is  but  a  grant  o<  legislative 
power,"  and  Congress,  in  passing  laws,  "can 
only  exercise  such  authority  as  is  granted"; 
but  that  state  Constitutions  "are  only  limi- 
tations upon  the  complete  power  with  which 
otherwise  the  legislative  department  of  the 
state  was  vested  in  Its  creation."  Then, 
quoting  from  Judge  Oooley,  said: 

"The  lawmaking  power  of  the  state  *  *  * 
recognizes  no  restraints  and  is  bound  by  none, 
except  such  as  are  imposed  by  the  Constitution. 
*  *  *  Its  «Aject  is  not  to  grant  legislative 
power,  but  to  confine  and  restrain  it.  Without 
the  constitutional  limitations,  the  power  to  make 
laws  would  be  absolute.  These  limitations  are 
created  and  imposed  by  e»pres$  words,  or  arise 
by  neceiiary  implication." 

These  principles  are  absolutely  true  by  our 
form  of  government  and  Constitution,  wheth- 
er any  court  ever  so  held  or  not. 

One  of  the  fundamental  rules  In  construing 
a  constitutional   provision  is  this: 

"The  court  sbonld  look  to  the  history  of  the 
times,  and  examine  the  state  of  things  existing 
when  the  Constitution  was  framed  and  adopted, 
with  a  view  to  ascertaining  its  objects  and  pur- 
poses. It  should  consider,  for  example,  the  for- 
mer law,  the  mischief  and  the  remedy  intend- 
ed to  be  provided."  12  Corpus  Juris,  p.  710 
(see  the  authorities  cited). 

Again,  as  held  by  our  Supreme  Court  in 
Cox  V.  Roblson,  106  Tex.  426.  150  S.  W.  1149: 

"The  fundamental  rule  for  the  government  of 
courts  in  the  interpretation  or  construction  of 
a  constitution  is  to  give  effect  to  the  intent  of 
the  people  who  adopted  it.  The  meaning  of 
a  oonxtituUon  U  fixed  when  it  is  adopted,  and 
it  is  not  different  at  any  suhieqttent  time,  when 
a  court  ha*  occasion  to  past  upon  it."  (Ital- 
ics mine.) 

Applying  those  rules,  we  find  that  sectioii 
48,  art.  12,  ot  the  1869  Constltuticm.  which 
went  into  effect  in  1870,  provided : 


"The  LegialaCure  may  prohibit  th*  sale  of  all 
intoxicating  or  spiritnoua  liquors  in  tiia  immedi- 
ate vicinity  of  any  college  or  aeminary  of  learn- 
ing: Provided,  said  college  or  seminary  be  lo- 
cated other  than  at  a  county  seat  or  at  the  state 
capitol."    Harris'  Constitution,  p.  747. 

After  this  provislcm  went  Into  effect  the 
Legislature,  at  every  session,  was  besieged 
for  the  passage  of  special  laws  prohibiting 
the  sale  of  such  liquors  In  the  vicinity  ot 
every  college  or  seminary  In  this  state.  I 
have  not  made  a  careful  search  for  these 
special  laws  passed  from  1870  to  1875,  the 
time  it  was  in  effect,  but  in  the  hurried  ex- 
amination I  have  made  I  find  special  laws 
prohibiting  the  sale  of  such  liquors  at  169 
places  in  different  localities  all  over  the 
state.  In  1870,  the  first  session  of  the  Leg- 
islature after  said  provision  went  into  effect, 
there  were  such  special  laws  for  12  different 
places.  From  year  to  yeai-  thereafter  the 
number  increased,  so  that  in  1875,  the  last 
year  that  provision  was  in  effect,  audi  spe- 
cial laws  were  passed  for  61  different  plac- 
es in  the  state,  scattered  all  over  it.  In  fact, 
prior  to  the  Constitution  of  1876,  the  great- 
er bulk  of  the  acts  passed  by  the  Legislature, 
for  that  and  other  purposes,  were  special 
laws.  Up  to  that  time  there  was  no  ccwsti- 
tutlonal  provisions  prohibiting  or  preventing 
the  passage  of  special  laws.  The  Constitution 
of  1876,  In  order  to  remedy  this  evil.  Insert- 
ed many  provisions  In  the  Oonstltntion  pre- 
venting and  prohibiting  the  passage  of  spe- 
cial laws  by  the  Leglslatnre. 

Of  course,  the  people  and  their  delegates 
to  the  constitutional  convention  ot  1875  knew 
of  all  this  condition  of  affairs,  and  tbe7 
wanted  and  Intended  to  remedy  it.  Tbey  did 
so,  as  to  the  sale  of  liquors,  by  placing  said 
section  20  in  the  Constitution  of  1876,  in- 
stead of  said  section  48  in  that  of  1869. 

Thereby  these  objects,  purposes,  and  inten- 
tions by  them  were  attained :  (1)  They  pre- 
vented the  time  of  the  Legislature  from  be- 
ing taken  up  and  the  expense  to  the  state  in 
the  passage  and  publication  of  all  these  spe- 
cial laws.  (2)  They  permitted  the  people  of 
the  several  counties,  and  stated  subdivisions 
thereof,  to  determine  for  themselves,  by  vote, 
whether  they  wanted  prohibition  "wltbin  tbe 
prescribed  limits,"  Instead  of  by  special  laws 
restricting  prohibition  to  "the  Immediate  vi- 
cinity of  any  college  or  seminary"  only. 
The  pe<4?le  of  many  counties  or  subdivisions 
thereof  wanted  tbe  liquor  traffic  prohibited 
within  their  limits,  whether  they  had  a  col- 
lege or  seminary  therein  or  not,  and  even  if 
it  included  a  county  seat  or  the  caidtol.  (3) 
It  prevented  fights  for  and  against  sucb  spe- 
cial laws  being  made  I>efore  the  local  rep- 
resentative and  senator  and  Legislature  itself 
from  tbe  territory  of  sucb  schools  of  learn- 
ing. (4)  As  our  Supreme  Court  In  1850  bad 
held  (State  v.  Swisher,  17  Tex.  441)  that  the 
Legislature  could  not  pass  a  statute,    and 
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"refer  It  to  the  TOtera  for  their  ratlflcatlon 
before  It  became  a  law,'"  because  such  man- 
ner of  enactine  a  law  was  not  anthorlsted 
b;  the  then  Ck>ngtltution,  the  people  wanted, 
and  Intoided,  that  tiie  etfect  of  that  decli^n 
should  not  stand  In  the  way  of  the  people 
In  the  Beveral  oonntles  and  snbdlrislons 
thereof,  as  to  their  several  localities  merely, 
from  legally  ToUng  that  the  sale  of  such  liq- 
oors  "should  be  prohibited  within  their  pre- 
scribed limits."  Hence  by  said  section  20 
they  ciHumanded  the  Legislature  to  pass  a 
law  to  provide  for  elections  In  such  localities; 
thereby  avoiding  expressly  the  ettect  of  said 
decision,  and  expressly  legalizing  such  elec- 
tions for  such  localities  only. 

It  is  so  certain  that  said  section  20  did 
not  expressly  prevent  or  prohibit  the  Legis- 
lature from  enacting  said  state-wide  law,  and 
did  not  deny  the  Legislature  the  police  pow- 
er to  do  so,  a  further  discussion  of  that  ques- 
tion is  unnecessary. 

My  Associates  do  not  CMitend — and  no  one 
does,  so  far  as  I  know — that  said  section 
cxprcMlt  so  provided;  but  they  contend, 
and  h<dd.  in  substance  and  effect,  that  it 
does  so  alone  by  implication.  And  they  do 
not  get  this  impHo^ion  from  said  section 
Itself,  but  draw  tt  from  certain  decisions  of 
this  court,  rendered  at  different  times,  long 
after  the  Constitution  of  1876  bad  been  adopt- 
ed. Th^  are  cited  and  quoted  from  by 
Judge  MOBBOW  in  his  original  opini<Hi. 
They  thus  attempt  to  make  said  section  20 
»>  do  by  tntpUeatien.  I  so  understand  their 
opinion.    However,  it  speaks  for  itself. 

I  will  therefore  now  discuss  that  question, 
whether  said  section  20  by  implication  de- 
nied to  the  Legislature,  and  prohibited  it 
from  exerdstng,  said  police  power,  and  will 
also  notice  the  decisl(»is  they  rely  upon  for 
that  effect 

Undoubtedly,  the  true  principle  Is  what  <Kir 
Supreme  Court  in  Cox  v.  Boblaon,  supra, 
said: 

"Tie  meaning  of  a  constitution  is  fixed  when 
it  is  adopted,  and  it  is  not  different  at  any  sub- 
seqnent  time,  when  a  court  has  occasion  to  pass 
'>n  it." 

Chief  Justice  Stayton,  for  our  Supreme 
Court  in  IflrUe  v.  Halff,  75  Tex.  132,  12  8. 
W.  6U,   said: 

"It  has  frequently  been  said  that  an  act  of  a 
state  Legialatare  must  be  held  valid  unless  some 
superior  law  in  express  terms  or  by  necessary 
implication  forbade  its  passage. 

"A  prohibition  of  the  exercise  of  a  power 
cannot  be  said  to  be  necessarily  implied,  unless, 
lookmg  to  the  language  and  purpose  of  the  Con- 
stitution, it  is  evident  that  without  such  im- 
plication the  will  of  the  people,  as  illustrated 
b;  a  careful  consideration  of  all  its  provisions, 
i^aoDot  be  given  effect." 

In  Imperial,  etc.,  t.  Jayne,  104  Tex.  411, 
13S  8.  W.  583.  Judge  DtbbreU,  quothig  from 


Judge  Stayton  In  Smlsson  v.  State,  71  Tex. 
233,  ©  S.  W.  112,  said: 

"A  power  clearly  legislative  in  its  character, 
not  expressly  denied  to  the  Legislature,  ought 
not  to  be  held  denied  by  implication,  unless  its 
exercise  would  interfere  with,  frustrate,  or  to 
some  extent  defeat  the  exercise  of  a  power  ex- 
pressly granted." 

"The  power  of  a  state  Legislature  is  subject 
not  only  to  express,  but  also  to  implied,  lim- 
itations contained  in  tba  state  Constitution. 
Such  limitations  on  the  power  of  the  Legisla- 
ture, however,  will  not  be  raised  by  implication 
unless  this  intention  clearly  appears  from  the 
Instrument  itself."    12  0.  J.  p.  750. 

Let  us  consider  and  analyze  section  20  of 
and  within  itself.  It  was  only  a  clear  com- 
mand to  the  Legislature  to  enact  a  law. 
What  law?  To  license  the  sale  of  liquor? 
No.  To  remove  all  license  from  the  saloon- 
keeper? No.  To  turn  the  lI<juor  traffic 
loose  from  all  regulations  and  restraints? 
No.  The  Legislature  was  commanded  to  pass 
no  law  whereby  the  voters  of  any  territory 
could  possibly  do  any  of  those  things. 

But  the  law  the  Legltlature  was  command- 
ed to  pass  was  merely  to  permit  the  voters 
In  a  county,  or  certain  subdivisions  thereof, 
to  do  one  certain  thing  only.  What  were  the 
voters  to  be  authorised  to  do?  Enact  any 
hiw?  No.  Adopt  any  law?  No.  What  then? 
Only  and  merely  that  they,  by  vote,  "may  de- 
termine that  the  sale  of  Intoxicating  liquors 
shall  be  prohibited  within  the  limits"  of  such 
county  or  subdivisions  thereof.  Simply  that 
and  nothing  more.  After  they  so  "determin- 
ed" that  one  thing,  and  that  only.  It  was 
the  duty  of  the  Legislature  to  pass  any  and 
all  laws  necessary  to  enforce  their  "deter- 
mination"—prohibit  the  sale  of  such  liquors 
In  such  voters'  local  "prescribed  limits." 

The  above  questions  and  &nswen  may  be 
"primer"  method,  but  I  think  tb^  are  per- 
tinent to  illustrate  and  determine  what  was 
meant  and  Intended  by  said  section. 

The  commissioners'  court  could  not  enact 
any  law  for  their  county  making  it  an  offense 
to  sell,  and  prescribing  a  punishment  there- 
for ;  nor  could  the  Justice  of  the  peace  have 
so  done  for  his  precinct ;  nor  could  the  may- 
or and  city  council  of  any  town  or  city 
have  80  done  for  their  town  or  city;  nor 
could  the  people  themselves  have  done  so. 
They  were  all  powerless  to  so  do.  No  other 
body  whatever  except  the  Legislature  could 
enact  such   a  law. 

The  legislature,  therefore,  at  no  time  and 
in  no  way  passed  any  law  making  It  an  of- 
fense to  sell  liquor  In  any  county  or  subdi- 
vision thereof,  fixing  the  punishment  there- 
for, and  submitted  such  law  to  the  voters  for 
them  to  enact,  ad(Vt,  or  reject ;  and  the  vot- 
ers of  no  county  or  subdivision  ever  at  any 
election  voted  to  enact,  adopt,  or  reject,  nor 
for  or  against  any  such  law. 

But  the  Legislature,  In  strict  compliance 
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with  said  section  20,  at  Its  first  sesBlon,  dl4 
enact  a  law  (act  approred  Jane  24,  1876,  p. 
26,  8  Gammel's  Laws,  p.  862)  whereby  the  vot- 
ers of  any  county,  or  said  subdivisions  there- 
of, were  authorized  to  hold  elections  within 
their  limits,  and  to  vote  "For  prohibition" 
or  "Against  prohibition,"  as  they  desired. 
And  If  a  majority  voted  "For  prohibition" 
the  commissioners'  court  wwe  required  to  en- 
ter an  order  so  de<daring  and  prohibiting 
such  sale  within  such  limits,  publish  such 
order,  etc.  Section  6  then  declared  that 
when  all  these  things  had  been  done,  and  If 
thereafter  any  person  shall  wlthlja  such 
bounds,  sell  any  Intoxicating  liquor,  he  shall 
be  fined  not  less  than  $25  nor  more  than  $200. 

This  act  nowhere  and  In  no  way  submitted 
the  offense  prescribed  and  the  punishment 
therefor,  to  the  voters,  and  they  did  not  vote 
for  or  against  it,  and  were  never  authoriz- 
ed in  any  way  so  to  do. 

Our  Supreme  Court  In  Elx  parte  Dupree^ 
101  Tex.  156,  105  S.  W.  495,  16  L.  E.  A.  (N. 
S.)  1033,  16  Ann.  Gas.  1059,  through  Judge 
Brown,  truly  and  correctly  held  what  said 
section  meant  in  ttala  regard,  saying: 

"The  Oonstitutioii  does  not  require  the  Legis- 
lature to  submit  to  the  vote  of  the  people  the 
law  which  is  necessary  to  enforce  prohibition, 
and  it  has  not  been  done;  that  ia  a  proper  sub- 
ject for  legislative  aotion." 

And,  In  reply  to  the  contention  of  the  ap- 
pellant to  the  contrary,  said  further: 

"The  objection  tbat  tlie  law  under  Investiga- 
tion goes  beyond  the  limits  prescribed  by  the 
Constitutioii  is  based  upon  the  idea  tliat  the 
people  of  the  particular  locality  vote  upon  and 
adopt  the  local  option  law  itself,  whereas,  by 
the  plain  and  nnmiatakable  terms  of  the  Consti- 
tution, the  Legislature  la  required  simply  to 
enact  a  law  by  which  the  people  of  the  territory 
or  subdivision  may  vote  upon  the  question  of 
whether  the  sale  of  intoxicating  liquors  shall  be 
prohibited  within  tlmt  territory.  The  Legisla- 
ture could  hare  enacted  the  law,  simply  submit- 
ting this  question  to  the  vote  of  the  people,  and 
subsequently  have  enacted  the  law  which  they 
did  in  order  to  carry  the  result  of  that  vote 
into  effect;  or  the  Legislature  might  have,  as 
they  did,  enacted  a  general  law  upon  the  sub- 
ject, with  a  provision  that  it  should  become 
operative  in  any  of  the  subdivisions  named  in 
the  Constitution  when  the  people  had  voted  in 
favor  of  proliibiting  the  sale  of  intoxicating  liq- 
uors within  that  subdivision." 

This  holding  was  reiterated.  In  substance 
and  effect,  in  Dupree  v.  State,  102  Tex.  46a 
119  S.  W.  301. 

In  Fitch  V.  State,  58  Tex.  Cr.  B.  373.  127 
S.  W.  1040,  this  court  cited  said  Dupree  Case, 
and  followed  It.  The  Dupree  Case  Is  at>80- 
lutely  correct,  and  has  ever  since  its  rendi- 
tion beai  followed  by  this  court  In  the  ll«wls 
Case  and  a  large  number  of  other  cases. 
The  Dawsoa  Case.  25  Tex.  Or.  B.  670^  8  S. 


W.  820,  and  the  Lewi»Oase,  S8  Hex.  Cr.  R. 
361.  127  S.  W.  808,  21  Ann.  Ca4.  666,  .were  ur- 
ged as  iu  point  and  conclusive  against  what 
was  held  In  the  Fitch  Case;  bat  Judge  Mc- 
Oord,  who  wrote  that  ooinioa  for  £he  court 
said: 

"However,  in  none  of  these  cases  Is  the  con- 
tention made  or  la  it  announced  that,  after  the 
people  have  adopted  local  option,  the  Legisla- 
ture is  denied  the  right  to  pass  all  needful  legis- 
lation to  make  effective  the  law  that  has  been 
adopted  by  the  people;  and,  when  the  people 
adopt  local  option,  they  not  only  have  a  right 
to  make  the  demand  upon  the  Legislature,  bat 
the  obligation  is  binding  upon  the  Legislature, 
under  the  Constitution  of  the  state,  to  see  that 
all  necessary  legislation  is  enacted  to  make  suc- 
cessfully effective  (he  enforcement  of  the  law 
in  the  prohibited  tarrltory.  Section  20,  art  16, 
of  the  Constitvtiffn,  directs  die  Legislature  to 
pass  laws  whereby  the  jieople,  from  time  to 
time,  may  determine  whetlier  the  sale  of  intoxi- 
cating liquor  shall  be  prohibited  within  the 
prescribed  limits.  Under  this  constitutional 
provision,  unless  there  are  some  restrictions 
growing  out  of  the  local  option  law,  as  adopted 
by  the  people,  which  may  be  construed  as  a 
part  of  the  law  itself,  the  power  of  the  Legis- 
lature to  enact  all  suitable  and  neoeasary  laws 
for  the  enforcement  of  the  will  of,  the  people  on 
the  subject  of  local  option  is  not  in  the  least 
interfered  with  or  limited,  nor  does  it  require 
or  authorize  the  Legislature  to  submit  to  the 
voters  the  law  which  may  thereafter  be  enacted 
to  enforce  prohibition.  The  satne  would  be 
within  the  power  of  the  Legislature  to  oiact. 
and  it  would  become  iomiaterial  that  the  act 
was  not  the  law  at  the  time  local  option  was 
adopted.  •  •  •  The  Legislature  could  have 
enacted  a  law  simply  sabmittiag  to  the  people 
the  question  of  whether  tiiey  would  have  local 
option  or  not.  and  subsequently  have  enacted  a 
law  defining  offenses,  in  order  to  carry  the  re- 
sult of  the  vote  of  the  people  into  effect.  See 
Ex  parte  Dupree,  101  Tex.  150,  105  S.  W.  403. 
[16  L.  R.  A.  (N.  S.)  1083,  16  Ann.  Ca*  1059]. 
•And  if  the  only  crime  that  had  been  defined  by 
the  Legislature  at  the  time  that  matter  was 
submitted  to  the  people  was  simply  a  sale  with 
the  penalty  attached  to  it,  and  the  people  votpd 
on  the  law  with  that  offense  defined,  this  would 
not  take  away  from  the  Legislature  the  right 
to  define  new  offenses  within  the  prohibited  ter- 
ritory. All  legislative  power  is  vested  in  the 
Legislature,  and  cannot  be  exercised  by  any  oth- 
er body,  except  as  proTided  by  the  Constitution. 
We,  therefore,  hold  that  the  power  to  legislate 
for  the  efficient  enforcement  of  looal  <9tiaD  laws 
is  not  taken  away  from  the  Legislature  after 
the  adoption  of  lo<»l  option,  •  •  •  and  that, 
if  new  offenses  grow  out  of  the  violation  of  this 
law  that  cannot  be  covered  by  the  laws  already 
in  existence,  the  duty  and  obligation  rests  upon 
the  Legislature  to  see  that  efficient  laws  are 
passed  to  meet  each  new  emergency.  If  an 
element  should  invade  local  option  territory 
opposed  to  the  enforcement  of  local  option  laws*, 
and  should  throw  its  force  against  the  will  of 
the  people,  and  by  its  craft  and  cunning  devi.se 
schemes  and  means  to  defeat  the  purpose  of  the 
law,  and  invent  a  method  whereby,  through  the 
forms  of  law,  they  should  evade  the  crime  that 
had  be«n  defined  by  the  iiegisUtuiet  it  would  be 
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V  monstrooa  doctrine  to  hol^  that  the  Leglsla- 
tnre  is  powerless  to  enact  lei^ation  deflnins 
oSinacs  and'  prescribing  penalties  for  the  new 
conditions  tliat  may  arise  because  the  same  was 
not  an  offense  at  the  time  that  local  option  was 
(dopted." 

If  the  convention  and  people  had  int^id- 
ed  by  Imtdlcatlon  by  said  section  to  have  de- 
nied the  Legislature  said  poUce  power  to 
prohibit  it  from  passing  a  state-wide  probibl- 
tloD  law,  they  would  have  Included  the  state 
as  well  as  the  county  and  subdivlBioas  there- 
of, therein,  by  having  said  section  read  thus: 
The  Legislature  shall,  at  its  first  session, 
enact  a  law  whereby  the  qnallfled  votrars  of 
the  whole  state,  and  county,"  etc.,  with  the 
r«nainder  of  the  section  as  it  is.  If  this  bad 
beoi  done,  then  it  might,  with  some  show  of 
reason,  have-been  contended  that  the  Consti- 
tution by  Implication  forbade  the  Legislature 
such  police  iK>wer.  But,  as  they  did  not  In- 
tend to  deny  such  power,  they,  ot  course,  did 
not  Include  the  state  therein.-    - 

"Hien  what  inhibitions  by  impUcatloii  conid 
be  drawn  against  legislative  action  from  said 
section?  The  most  important  were:  (1)  Tti&t 
the  Legislature  was  deprived  of  the  power, 
wliich  it  formerly  had,  of  itself,  at  Its  own 
initiative,  or  that  of  the  local  people  at  said 
schools,  passing  any  special  law,  or  even 
general,  prohibiting  the  sale  of  such  llauors 
at  any  given  locality  where  a  college  or 
seminary  was  located,  or  other  given  locali- 
ty only.  (2)  From  passing  any  law  prohibit- 
ing such  sale  in  any  large  or  small  local  por- 
tion of  the  state,  other  than  specified  In  said 
section,  to  wit,  a  single  county,  justice  pre- 
cinct, town,  or  dty,  and  then  even  for  such 
locality  merely,  until  and  unless  such  local 
territory  first  "determined  by  a  majority  vote 
that  the  sale  of  such  Uquors  within  such 
local  territory  alone  should  be  prohibited 
therein."  (3)  From  passing  any  law  where- 
by the  whole  state  might  determine  by  vote 
at  a  state  election  that  they  wanted  state- 
wide statutory  prohibition. 

At  least,  no  other  important  implications 
could  be  drawn  therefrom,  and  without 
doubt,  no  Implication  could  be  drawn  there- 
from whereby  the  Legislature  was  inhibited 
from  exercising  that  said  police  power  which 
had  been  expressly  conferred  by  said  sec- 
tion 1,  art  3,  to  prohibit  the  sale  of  such  liq- 
uors "all  over  the  state." 

I  will  next  briefly  discuss  the  cases  cited 
by  Judge  MOI^OW,  from  which— not  the 
Constitution  Itself— It  is  claimed  the  Legis- 
lature by  implication  was  denied  the  police 
power  to  pass  the  state-wide  act. 

He  cites  and  quotes  from  said  Dawson 
Case.  Therein  It  was  shown  that  at  a  local 
option  election  in  Erath  county  for  the  whole 
county,  prohibition  carried,  and  was  put  in 
force  in  1S80;  that  Just  after  one  year  and 
witliln  two  a  second  election  was  held  therein 


In  which  prohibition  was  defeated.  The  state 
contended  that  as  the  act  of  April  1,  1887,  p. 
96  (9  Gammel's  Laws,  p.  894),  prohibited  a 
second  election  within  two  years  from  the 
first,  said  second  election  was  void,  and  pro- 
hibition was  still  In  force.  The  court  held 
that  as  said  act  of  June  24tli,  supra,  authoriz- 
ed a  second  dection  Just  after  one  year,  the 
Legislature  could  not  change  that  law  to 
two  years,  and  that  said  second  election  was 
valid,  under  the  mistaken  idea  and  statement 
that  the  voters  voted  to  adopt,  and  by  vote 
did  adopt,  the  law  as  It  was  when  tlie  first 
election  was  Iteld. 

Another  ease  he  dtea  is  the  said  Lewis 
Case.  Therein  it  was  shown  that  at  a  local 
option  election  in  1902  prohibition  carried 
and  was  Put  in  force  In  Hill  county.  The 
law  at  that  time  made  It  a  misdemeanor  only 
to  sell  In  prohibition  territory.  Before  the 
offense  therein  was  committed  the  law  was 
changed  by  the  act  of  April  24,  1809,  p.  896, 
so  as  to  make  It  a  felony  Instead  of  a  misde- 
meanor to  violate  the  prohibition  law.  Judge 
Ramsey  attempted  to  uphold  the  error  in  the 
pawson  Case  by  the  stare  decisis  doctrine, 
and,  following  the  Dawson  Case,  held  that, 
as  the  offense  was  a  misdemeanor  when  pro- 
hibition was  first  put  in  force,  the  Legislature 
could  not  80  amend  the  law  as  to  make  It  a 
felony  under  said  election. 

The  stare  decisis  doctrine  has  little  or 
no  application  to  criminal  law,  and  especial- 
ly it  has  none  to  the  oonstructlon  of  any  con- 
stitutional provision. 

In  Wagner  v.  State,  68  Ter.  Or.  B.  306, 
109  S.  W.  169,  this  court,  by  Judge  Ram- 
sey himself,  overruled  several  of  the  deci- 
sions wherein  it  had  held  a  certain  character 
of  evidence  In  a  prohibition  case  was  inad- 
missible, and  therein  held  it  was  admissible. 
^n  a  motion  for  rehearing  his  decision  war 
vigorously  attacked,  and,  in  eflTect,  the  stare 
decisis  doctrine  Invoked,  Judge  Bamsey, 
after  conceding  his  decision  was  contrary  to 
previous  decisions,  said: 

"It  was  written  [the  opinion  tjierein]  with  full 
knowledge  of  what  had  heretofore  been  held  by 
this  court,  but  represented  the  best  thought  and 
the  deliberate  conviction  of  the  court.  •  •  • 
It  was  based  on  what  occurs  to  us  such  condn- 
sive  reasons,  and  upon  principles  so  obvioos 
and  evident,  that  we  felt  that  the  law  should 
be  so  written  and  declared.  We  then  thought, 
as  we  now  think,  that  no  defendant  had  the  con- 
clusive right  to  shield  himself  from  wrongdoing 
under  the  former  holding  of  this  or  any  other 
court.  There  can  be,  as  we  believe,  no  such 
thing  as  a  vested  right  to  commit  crime;  and 
when  we  reached  the  condusion  that  the  inter- 
est of  society,  the  due  enforcement  of  the  law, 
its  proper  interpretation,  and  the  good  of  the 
common-wealth,  require  that  a  rule  should  be 
written  more  in  consonance  with  reason,  and 
more  in  accord,  as  we  conceive,  with  common 
sense  and  logic,  it  was  so  written  in  the  opinion 
deliberately,  and  with  due  consideration  of  all 
there  was  implied  in  it." 
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In  WIlllB  V.  Owens,  43  Tex.  48,  the  con- 
stitutionality of  an  act  of  the  Leglslatare  in 
at  least  four,  if  not  more,  cases,  and  for  quite 
a  number  of  years,  had  been  upheld  by  that 
court.  In  that  case  the  question  was  again 
raised,  and  the  doctrine  of  stare  decisis  In- 
voked.   The  court,  by  Judge  Moore,  held: 

"We  cannot,  however,  regard  the  rule  of  stare 
decisis  as  having  any  just  application  to  ques- 
tions of  the  character  involveid  in  these  cases. 
This  doctrine  grows  out  of  the  necessity  for  a 
uniform  and  settled  rule  of  property,  and  deO- 
nite  basis  for  contracts  and  business  transac- 
tions. If  a  decision  is  wrong,  it  is  only  when  It 
has  been  so  long  the  rule  of  action  as  that  time, 
and  its  continued  application  as  the  rule  of  right 
between  parties,  demands  the  sanction  of  its 
error;  because,  when  a  decision  has  been  recog<- 
nized  as  the  law  of  property,  and  conflicting 
demands  have  been  adjusted,  and  contracts  have 
been  made  with  reference  to  and  on  faith  of  it, 
greater  injustice  would  be  done  to  individuals, 
and  more  injury  result  to  society,  by  a  reversal 
of  such  decision,  though  erroneous,  than  to  fol- 
low and  observe  it.  But,  when  a  decision  is 
not  of  this  character,  upon  no  sound  principle 
do  we  feel  at  liberty  to  perpetuate  as  error, 
into  which  either  our  predecessors  or  onrselres 
may  have  unadvisedly  fallen,  merely  upon  the 
ground  of  such  erroneous  decision  having  l>ecn 
previously  rendered. 

"The  questions  to  be  considered  in  these  cases 
have  no  application  whatever  to  the  title  or 
transfer  of  property  or  to  matters  of  contract. 
They  involve  the  construction  and  interpretation 
of  the  organic  law,  and  present  for  considera- 
tion the  structure  of  the  government,  the  limi- 
tations upon  legislative  and  executive  power,  as 
safeguaids  against  tyranny  and  oppression. 
Certainly,  it  cannot  be  seriously  insisted  that 
questions  of  this  character  can  be  disposed  of 
by  the  doctrine  of  stare  decisis." 

Said  previous  decisions  were  overruled  an^ 
the  act  held  unconstitutional. 

In  HIgglns  V.  Bordages,  88  Tex.  406,  SI 
8.  W.  52,  803.  53  Am.  St.  Rep.  770,  it  was 
shown  that  many  years  before  the  Constitu- 
tion had  been  construed  and  held  as  having 
a  certain  effect  in  the  case  of  Lufkln  v.  Gal- 
veston, 58  Tex.  545.  The  question  was  again 
raised  in  this  Higgins  Case,  and  said  Lufkln 
decision  was  overruled.  The  stare  decisis 
doctrine  was  again  Invoked.  That  court,  by 
Judge  Brown,  cited,  quoted,  and  ai^roved 
said  decision  in  the  Willis  Case. 

In  Cllne  v.  State,  36  Tex.  Cr.  B.  353,  36 
S.  W.  1109,  61  Am.  St.  Rep.  850,  Judge  Dav- 
idson said: 

"The  rule  of  stare  decisis  has  but  little  appli- 
cation Id  criminal  jurisprudence,  and  ought  to 
have  none,  when  wrong,  and  tending  to  over- 
turn the  plainly  written  law  (Constitution). 
May  it  not  be  said  correctly,  in  criminal  law, 
in  this  connection,  that  adjudicated  error,  per- 
sisted in,  cannot  make  truth  of  that  error?  Can 
any  question  truthfully  be  said  to  be  settled 
until  it  has  been  correctly  settled?  Courts  may 
declare  it  settled,  but  those  rulings  will  be  ques- 


tioned and  assail^  until  they  are  overturned, 
and  the  truth  is  made  to  prevail.  This  is  right, 
and  it  should  be  so." 

Other  decisions  are  dted  by  Judge  MOB- 
ROW  to  the  effect  that,  when  the  prohibition 
law  is  put  in  force  in  a  given  territory  by  a 
vote  at  a  local  option  election  it  can  be  vacat- 
ed or  set  aside  only  by  a  vote  of  the  voters  of 
the  same  territory. 

None  of  these  decisions  can  rightfully  or 
legally  be  held  to  engraft  on  said  section  a 
denial,  by  implication,  of  said  police  power 
to  the  Legislature.  But,  if  they  could,  they 
are  but  Judge-made  law,  not  by  a  constitu- 
tional convention  nor  by  the  people. 

A  great  constitutional  lawyer.  Judge  Wan- 
nemaker,  of  the  Supreme  Oourt  of  Ohio  has 
truly  said:  "Judge-made  law  is  l>ad  enoughs 
but  judge-made  constitutions  are  infinitely 
worse."  He  might  appropriately  have  further 
said  that  "ludge-made  constitutions  are  de- 
testable and  abhorrent."  The  people  and  the 
constitutional  conventions  have  no  voice  iu 
Judge-made  constitutions.  Such  a  constitu- 
tion is,  "We,  the  Judges,"  enact  it  It  is  not 
done  by,  "We,  the  people,"  nor  by  "We,  their 
represoitatives,"  in  convention  assembled. 

Ever  since  local  opti<m  was  provided  for 
by  said  section  the  people  and  their  repre- 
sentatives, the  Legislature,  have  always  had 
great  trouble  in  having  prohibition  enforc- 
ed. Their  laws,  duly  and  constitutionally 
enacted  by  the  Legislature  and  approved  by 
the  Governor,  have  frequently  been  declared 
invalid  and  void  by  the  Court  of  Criminal  Aiv 
peals  of  Texas,  often  by  two  manbers  only, 
which  really,  in  effect,  is  by  one  member 
alone — one  upholding  the  law,  another 
against  it,  and  then  the  other  one  Judge  de- 
ciding the  question.  Therefore  the  question 
always  before  the  Legislature,  in  enacting 
laws  to  enforce  prohibition,  has  been,  not 
is  the  law  valid,  but  will  the  Court  of  Crimi- 
nal Appeals  by  a  majority  ot  one  member,  as 
in  this  Instance,  as  to  state-wide,  strike  down 
the  law— kill  it?  Or  will  two  of  the  Jadge« 
let  it  stand?  The  Constitution  should  re- 
quire the  concurrence  of  all  three  Judges  to 
strike  down  and  kill  any  law  duly  enacted  by 
the  Legislature. 

By  said  section  20  it  was  Just  as  impern- 
tlve  upon  the  legislature  to  pass  a  law  to 
provide  for  a  prohibition  election  for  any 
Justice's  precinct,  town,  or  city  as  it  was  to 
provide  for  an  election  by  the  whole  county. 
It  nowhere,  and  in  no  way,  pi-escrlbed  that 
If  an  election  was  held  in  a  whole  couuty. 
and  prohibition  carried,  that  no  election 
could  thereafter  be  held  for  a  Justice's  pre- 
cinct, town,  or  city  therein  while  the  whole 
county  was  still  under  prohibition.  Precise- 
ly the  suuie  language  that  commanded  a  law 
for  an  election  for  the  whole  county  also 
commanded  one  for  a  Justice's  precinct, 
town,  or  city  therein.    The  Legislature^  lu 
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compUanoe  with  said  MCtloa,  as  stated,  iMias- 
ed  Bald  act  of  June  24,  1876,  supra,  and  pro- 
vided for  electlona  In  the  precincts,  towns, 
and  cities  as  well  as  for  the  whole  county. 

In  Whlsenhont  t.  State,  18  Tex.  App. 
494,  it  was  shown  that  in  1883  the  whole 
county  of  Hood  had  a  local  option  Section 
at  which  prohlbiti(m  carried,  and  the  law 
was  put  In  force  In  the  whole  county.  The 
next  year,  while  prohibition  was  stiU  In 
force  In  the  whole  oonnty,  precinct  No.  1  In 
that  county  had  an  election  for  that  pr&- 
dnct  alune,  at  which  prohibition  was  defeat- 
ed th«dn.  This  court,  b^  Judge  White, 
held  that  the  defeat  of  prohibition  in  said 
prednct  fully  and  completely  repealed  the 
prohibition  law  in  that  precinct,  and  that  no 
prosecution  for  a  violation  of  said  law  in 
said  precinct  could  be  maintained,  saying: 

"One  of  the  primary  intentions  was  to  give  to 
justices'  prcdncta,  cities,  and  towns  in  a  county 
the  same  right,  'from  time  to  time,'  to  test  the 
matter  by  election,  as  a  county  tbould  have." 
And  again:  "In  a  word,  the  enumerated  sub- 
dirisions,  recognized  both  in  the  Gonstitution 
and  the  law,  were  yested  with  the  same  rights 
as  were  counties,  provided  they  might  desire  to 
exercise  and  enforce  such  rights  independently  «f 
coonty  action.  To  say  they  cannot  have  it  in- 
dependently of  the  rest  of  the  inhabitants  of  the 
coonty  would  be  to  nullify  what  every  one  must 
concede  is  the  plain  intention  and  provision  of 
tlie  law." 

Precisely  the  same  holding  was  had  In 
Woodlelf  V.  State,  21  Tex.  App.  412,  2  S.  W. 
t>l2;  and  such  was  stated  to  be  the  law  in 
the  Ladwig  Case,  40  Tex.  Gr.  R.  586,  61  S. 
W.  390,  at  the  time  said  decisions  were  ren- 
dered. See,  also,  Ex  parte  Pollard,  51  Tex. 
Cr.  R.  480,  103  S.  W.  878. 

Therefore,  by  the  said  act  of  April  Ist,  to 
avoid  said  decisions,  said  act  of  June  24th 
was  amended,  whereby  It  was  enacted: 

"When  prohibition  has  been  carried  at  an  elec- 
tion ordered  for  the  entire  county,  no  election 
on  the  question  of  prohibition  shall  l>e  thereafter 
ordered  in  any  justice's  precinct,  town  or  city 
of  said  county  until  prohibition  has  been  de- 
feated at  a  subsequent  election  for  the  same 
purpose  ordered  held  for  the  entire  county. 
•  •  •  Nor  in  any  case  where  prohibition  has 
carried  in  any  justice's  precinct  shall  an  elec- 
tion on  the  question  of  prohibition  be  ordered 
thereafter  in  any  town  or  city  in  such  precinct 
until  after  prohibition  has  been  defeated  at  a 
subsequrat  dection  ordered  held  for  such  entire 
prednct" 

Judge  Hnrt  In  Ex  parte  Fields,  30  Tex. 
Cr.  B.  S6,  46  8.  W.  1128,  said  that  this  pro- 
vision of  the  statute  of  1887  was  enacted  be- 
cause of  the  opinion  In  the  Wbisenbnnt  Case, 
and  said: 

"It  is  a  very  explicit  expression  of  the  Legisla- 
ture's opinikm  as  to  the  meaning  of  the  Gon- 
stitution on  thia  subject," 


Therein  he  farther  said: 

"This  question  has  been  before  the  court  of 
Civil  Appeals  In  three  cases  (Kimberly  v.  Mor- 
ris [10  Tex.  av.  App.  682]  31  8.  Wl  800;  State 
V.  Harvey  [11  Tex.  OIv.  App.  681]  38  8.  W.  885; 
Adams  V.  Kelly  [17  Tex.  av.  App.  478]  44  8. 
W.  628),  and  the  same  conclusions  reached. 
The  last  opinion  was  rendered  by  Judge  Ste- 
phens, and  cites  us  to  several  cases,  and  we  thinlc 
that  the  queation  is  forever  put  at  rest" 


The  question  decided  was  that  no  subdivi- 
sion of  a  coimty  could  have  a  local  option 
election  after  prohibition  had  carried  In  the 
whole  county,  because  the  said  act  of  1887 
so  provided. 

In  the  Raby  Case,  42  Tex.  Cr.  R.  56,  67  8. 
W.  651,  it  was  shown  that  precinct  No.  4  of 
Bosque  county  had  a  prohibition  electlo'n  for 
Hiat  precinct  alone,  that  prohibition  car- 
ried, and  the  law  was  duly  put  in  force 
therein.  Thereafter  a  prohibition  election 
was  held  for  the  whole  of  Bosque  county,  at 
which  probibltlon  carried,  and  the  law  was 
put  in  force  in  the  entire  county.  Raby  was 
prosecuted  for  selling  Uquor  in  that  precinct 
under  the  precinct  election,  convicted,  and 
appealed.  This  court  held  that,  when  pro- 
hibition was  carried  and  put  in  force  for 
the  whole  county,  "it  absorbs  precincts  of 
the  county  where  local  option  formerly  ex- 
isted; the  law  being  merged  into  the  county 
local  option  law,  so  that  an  offense  occurring 
in  the  precinct  territory  is  no  longer  an  of- 
fense against  the  precinct  law,  that  having 
been  oUiterated,  but  it  is  an  offense  against 
the  county  local  option  law,  which  alone  ex- 
ists in  the  territory." 

Again,  in  the  Gannett  Case,  61  Tex.  Cr.  B. 
254,  134  S.  W.  696,  it  was  shown  that  several 
precincts  of  Clay  county,  prior  to  the  amend- 
ment in  1900,  making  it  a  felony  to  sell  liq- 
uor In  prohibition  territory,  had  voted  for 
prohibition,  and  the  misdemeanor  prohibition 
law  duly  put  in  effect  therein;  that  after 
said  felony  statute  was  In  effect  an  election 
was  held  for  the  whole  connty,  and  prohibi- 
tion carried,  and  was  put  in  force  in  the 
whole  coun^.  After  this  Garrett  made  a 
sale  of  liquor  in  one  of  said  precincts,  and 
was  prosecuted  and  convicted.  He  contend- 
ed that  as  the  prednet  law  bad  never  been 
repealed  he  could  only  be  convicted  of  a  mis- 
demeanor. This  court  held  that  prohibition 
"in  the  whole  connty  superseded  and  set 
aside  the  law  in  any  of  the  precincts  tlierein 
where  prohibition  had  previously  been  car- 
ried and  put  in  force";  citing  and  quoting 
the  Raby  Case.  The  same  thing  was  held  in 
substance  In  Mayo  v.  State,  62  Tex.  Cr.  R. 
112,  136  8.  W.  790. 

The  clear  effect  of  said  statute  of  1887,  and 
of  those  dedsions  construing  said  section  20, 
was  that  notwithstanding  the  Oonstltntion 
gave  to  the  precincts,  cities,  and  towns  the 
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same  right  as  it  did  to  ttie  county  to  hold 

local  option  elections,  and  carry  or  defeat 
prohibition  therein,  yet  that  when  the  larger 
body — the  county — voted  for  prrtiibltlon,  and 
the  law  was  put  In  force  thei«in,  that  said 
minor  subdlTislons  of  it  had  to  give  way.  As 
expressed  in  the  decisions,  prohibition,  hav- 
ing carried  in  the  whole  county,  absorbed  the 
precincts,  towns,  and  cities'  rights,  and  merg- 
ed their  rights  Into  tliat  of  the  county.  If 
that  be  the  law — and  It  undoubtedly  is — then, 
when  the  Legislature  enacted  said  state-wide 
law,  the  rights  of  the  counties  and  subdivi- 
sions thereof  were  absorbed  and  merged  into 
that  of  the  state,  and  wherever  they  had  car- 
ried prohibition  in  such  minor  territory  the 
prohibition  law  for  the  whole  state  superseded 
and  set  aside  the  law  la  said  minor  subdivi- 
sions thereof. 

Again,  said  section  20,  as  stated,  required 
the  Legislature  to  pass  a  law  whereby  the 
voters  in  the  counties  and  subdivisions  there- 
of might  determine  that  the  sale  of  intoxicat- 
ing liquors  should  be  prohibited  therein. 
Thereafter,  when  the  Legislature  enacted  pro- 
hibition for  the  whole  state,  the  counties  and 
subdivlBlons  thereof  Imd  nothing  to  vote  for 
and  had  no  occasion  to  vote,  and  their  rights 
are  in  no  way  invaded  by  said  state-wide  law. 
As  shown  above,  they  could  not  vote  to  li- 
cense saloons  or  the  liauor  traffic,  or  do  any- 
tfiing  else  other  than  to  vote  for  prohibition 
if  they  wanted  it;  and  when  they  had  It  by 
the  state-wide  act  they  had  nothing  further 
for  which  they  could  vote. 

In  Judge  MORROW'S  original  opinion 
herein  he  sought  to  apply  the  well-established 
principle  of  law  to  the  effect  that  whenever 
the  Legislature,  in  the  revision  of  its  laws, 
readopts  a  previous  statute  in  the  same  lan- 
guage in  which  it  was  first  enacted,  and  the 
courts  had,  prior  thereto,  construed  its  mean- 
ing in  a  given  way,  that  by  re-enacting  It  the 
constructltm  given  it  by  the  courts  would 
also  be  adopted,  and  he  attempted  to  apply 
that  doctrine  to  the  amendment  of  said  sec- 
tion 20  in,  1891.  Said  doctrine  had  no  ap- 
plication whatever  to  that  amendment,  be- 
cause it  is  plain  therefrom  what  the  object 
and  purpose  of  that  amendment  was.  This 
court  had  held  that  no  election  in  any  sub^ 
division  of  a  county  for  prohibition  might  be 
held  other  than  in  the  three  subdivisions 
mentioned  in  the  original  section,  to  wit.  Jus- 
tice precincts,  towns,  and  cities.  The  people 
wanted  other  subdivisions  of  the  counties  to 
have  the  same  right,  and,  therefore,  for  the 
sole  purpose  of  giving  other  subdivisions 
which  are  mentioned  In  parenthesis  In  the 
amendment,  said  amendment  was  submitted 
and  adopted  by  the  people.  It  could  In  no 
sense  have  been  the  intention  of  the  people 
to  ratify  the  various  decisions  oa  other  mat- 
ters. 

On  the  contrary,  if  the  people  had  In  mind 
and  intended  to  sanction  and  ratify  any  other 
construction   than  about   said   subdivisions 


by  ftd<9tlng  said  amendment,  tlMjr  nndonbted- 
ly  had  In  mind  and  Intended  to  adopt  that 
construction  of  It  given  by  this  oobrt  in  the 
Bell  Ciase,  supra.  It  is  true  ant  Judge  MOR- 
ROW stated  that  that  decision  was  dictum, 
and  in  ttiat  way  attempted  to  brush  aside  and 
do  away  with  the  effect  of  It. 

Of  course,  any  two  nietul)er8  of  this  court, 
over  the  eamestomiositlon  of  the  otha:,  have 
the  ixywer  to  overrule  any  previous  decision 
of  this  court,  and  occasioneUy,  if  not  fre- 
quently, do  80.  EV>r  them  to  hold  any  given 
decision  Is  dictum,  and  refuse  to  follow  and 
be  bound  hy  it,  has  precisely  the  same  effect 
as  if  they  should  expressly  overrule  such  de- 
cision under  the  theory  that  it  was  not  law, 
and  for  that  reason  refuse  to  follow  it  That, 
in  effect,  was  done  in  this  case.  Two  Judges 
of  this  court  might  attempt  to  make  the  dis- 
tinction and  declare  the  decision  in  the  Bell 
Case  was  dictum,  but  the  common  people 
who  vote  could  and  would  not  make  such  dis- 
tinction. T|jere  can  be  no  doubt  but  what 
the  common  people,  the  voters,  would  have 
great  faith  in  said  decision  in  the  Bell  Case, 
even  if  it  was  contended  by  some  persona 
that  it  was  dictum.  They  must  have  known 
that  that  great  lawyer.  Judge  Hurt,  did  not 
Indulge  in  writing  dictum  oplnlogas.  But,  In 
saying  that  such  decision  by  Judge  Hurt  was 
dictum,  my  Associates  were  undoubtedly  in 
error.  It  was  not  dictum.  It  was  necessary 
and  proper  to  the  decision  of  the  quest!  cm 
that  was  raised  and  had  to  be  passed  on  by 
the  court  in  deciding  the  Bell  Oase.  That 
opinion  was  confined  more  largely  to  the  de- 
cision of  that  question  than  the  whole  of  the 
balance  of  it  to  others. 

This  opinion  is  already  too  lengthy.  Not- 
withstanding this,  I  will  lncuml)er  it  with  a 
copy  of  Judge  Hurt's  decision  on  said  ques- 
tion.   It  is  as  follows: 

"Counsel  specifles  in  what  particulars  the  act 
is  in  violation  of  tlie  state  Constitution,  insist- 
ing that  the  act  invades  t^e  exclusive  power  of 
counties,  cities,  towns,  and  justice  precincts  of 
prohibiting  the  sale  of  intoxicating  liquors — 
such  power  being  conferred  on  them  by  section 
20.  art.  16.  of  the  Constitution. 

"Evidently  the  local  option  provisions  of  the 
Constitution  do  not  divest  the  Legislature  of 
the  power  to  prohibit  the  sale  of  such  liquors, 
if  the  Legislature  has  such  power  indejpendently 
of  these  provisions.  It  having  been  held  by  the 
Supreme  Court  of  this  state  that  the  Legisla- 
ture could  not  transfer  to  the  people  of  the 
counties,  etc.,  the  authority,  by  election  or  othor- 
wise,  to  enact  local  option  laws  for  their  coun- 
ties, etc.,  because  the  people  of  a  county,  pre- 
cinct, town,  or  city  have  no  legislative  capacity 
— the  power  to  enact  laws  being  conferred  by 
the  Constitution  on  the  Legialatare— the  lo<»l 
option  proviuon  of  the  Gonstitation  became 
necessary  in  order  to  confer  upon  the  people  of 
the  counties  the  lawmaking  power.  The  object 
of  this  provision  was  not  to  deprive  the  Legis- 
lature of  its  power  over  the  subject,  but  to  con- 
fer upon  the  counties  and  sabdivisioiia  thereof 
constitutional  authority  to  enact  a  law  prohibit- 
ing the  sale  of  such  liquors  within  their   re- 
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ipectiTe  bonndailM.  Sach  conntieB,  or  snbdM- 
sions  thereof,  may  desire  such  a  law  while  the 
others  or  the  rest 'of  the  state  may  not 

"Now,  to  aathorize  the  countiea,  etc.,  to  act 
legally  in  this  matter,  the  provision  was  in- 
grafted upon  our  Constitution,  the  object  lieing 
to  permit  tile  people  of  the  counties,  etc.,  to 
prohibit  the  sale  of  sudi  liquors  within  their 
respective  limits.  This,  and  this  alone,  was 
the  object  of  the  local  option  provision. 

"But  let  08  view  this  subject  from  another 
standpoint.  Under  the  local  option  provision 
the  people  of  a  county  cannot,  by  an  election  for 
that  purpose,  enact  a  law  prohibiting  the  sale 
of  such  liquors  in  quantities  lees  than  a  quart, 
ind  permit  it  to  be  sold  in  greater  quantities; 
they  must  prohibit  its  sale  In  all  quantities — 
Iirohiblt  Its  sale  absolutely  except  for  certain 
named  purposes.  It  follows  that  if  the  local 
option  proTisioB  has  deprived  the  LegisIatBre 
of  the  power  to  prohibit  the  retail  of  such  liq- 
nora— prohibit  saloons — then  the  power  to  pro- 
hibit saloons  docs  not  exist  in  this  state. 
Hence  a  very  important  police  power  is  lost, 
or  cannot  be  exercised,  without  absolute  pro- 
hibition, and  that,  too,  by  the'  te<fious  and 
nocertain  process  of  local  option.  The  peo- 
ple of  the  state  might  desire  the  prohibition  of 
saloons,  and  not  absolute  prohibition;  but  we 
are  seriously  told  that  they  cannot  have  this 
—that  they  must  take  absolute  prohibition  in 
mitx  to  obtain  the  suppression  of  saloons,  and 
this  they  must  receive  as  doled  out  to  them 
by  the  separate  action  of  counties,  precincts, 
cities,  and  towns.  This  is  absurd.  We  will 
follow  this  subject  but  one  step  further. 

"Local  option  prohibits  absolutely  in  the  coun- 
ty of  its  adoption.  Say  that  this  divests  the 
Legislature  of  the  power  to  prohibit  absolutely 
all  over  the  state  (a  i>roposition  too  preposterous 
for  discnsaion),  may  not  the  Legislature  still 
retain  the  power  to  prohibit  saloons?  Concede 
that  the  liegislature,  by  reason  of  the  local  op- 
tion provision  of  the  Constitution,  cannot  pro- 
hibit the  sale  of  such  liquors  absolutely,  may  it 
sot  still  retain  the  power  to  prohibit  the  saloon? 

''Now,  It  is  well  settled  by  all  the  authori- 
ties tliat  the  Legislature,  no  constitutional  pro- 
vision forbidding,  has  the  right  to  absolutely 
prohibit  the  saloon  business— the  retail  of  in- 
toxicating liquors.  If,  therefore,  the  Legisla- 
ture can  prohibit  this  business  absolutely,  it 
follows  inevitably  that  the  Legislature  can 
annex  to  the  pursuit  of  such  business  just  such 
condidona  precedent  as  it  may  deem  just,  un- 
less the  citizen  has  granted  to  him  affirmatively 
by  the  Oonstitntion  of  the  United  States  the 
right  to  sell  such  liquors  by  retail— to  Iceep  S 
saloon." 

I  have  been  materially  aided  by  tbe  able 
briefs  bereta  of  Attorney  General  Looney  and 
his  eminent  assistants,  Hon.  C.  M.  Oureton 
and  Hon.  W.  A.  Keeling.  Tberein  they  bave 
given  many  other  reasons,  and  dted  many 
authorities,  sustaining  tbe  validity  of  said 
state-wide  act,  but  tbls  opinion  la  too  lengthy 
to  mention  or  discuss  tbem. 

FVom  no  viewpoint  lb  said  act  unconstltn- 
ttonal  or  void.  It  sbonld  not  bave  been  so 
held. 

1  respectfttlly  dissent. 


ITJPPEN-PHATHEK  BBALTT  CO.  ▼. 
MATHER-     (No.  7906.) 

(Court  of  Civil  Appeals  of  Texas.    Dallas. 

Nov.  2,  191S.    Rehearing  Denied 

Dec.  14,  1918.) 

1.  Death  e=al4(l)  —  Neouoknce  «=»7  — 
QKotTNDS  OF  Action— Bbeach  of  Duty. 

In  actions  to  recover  damages  for  injuries 
to  or  the  death  of  children,  as  in  cases  to  recover 
damages  for  the  death  or  injuries  to  adults,  suit 
cannot  be  maintained  unless  defendant  has 
been  guilty  of  a  breach  of  duty. 

2.  Nequgenci:  <S=»83(3)— Danoebous  Condi- 
tion of  Pkbmisks— Dutt  of  Owneb. 

Owner,  who  neither  expressly  nor  impliedly 
invites  public  to  come  upon  his  premises,  is  tm- 
der  no  obligation  to  keep  them  free  from  pitfalls 
or  in  a  condition  of  safety  for  persons,  whether 
adnlts  or  infants,  who  in  pursuit  of  pleasure  or 
convenience  go  upon  or  pass  over  such  premises. 

3.  Nbouoencs  9b»32(4)— PijLcEa  Attkaohvb 

to  CHILDBKN— LlABILlTT  OF  OWMBB. 

If  owner  of  premises  invites  or  allures  a 
child  into  a  place  of  danger  and  negligently  in- 
jnres^uch  child  while  there,  he  may  be  held  lia- 
ble, ui  the  absence  of  contributory  negligence 
for  such  injury. 

4.  Negliobnce  <&=339— Pieces  Axtbactivb  to 
Childben— Evidence. 

To_  warrant  inference  of  implied  invitation, 
the  object  or  thing  which  induced  injured  per- 
son to  go  upon  premises  must,  on  account  of  its 
nature  and  surroundings,  be  especially  and  un- 
usually attractive. 

5.  Neoligence  <S=»39— Places  Attbactive  to 
CuiLDEEN— Evidence. 

If  owner  maintains  upon  his  premises  some- 
thing wliich,  on  account  of  its  nature  and  sur- 
roundings, is  especially  and  nnnsnally  calculated 
to  atbact  and  does  attract  children,  invitation 
of  the  owner  may  be  inferred. 

6.  Neguobhce    «=»111(1)— PETirroN— Sxwn- 

CIENCY. 

In  suit  for  death  of  a  son  about  seven  years 
old  due  to  his  falling  into  an  open,  unguarded 
wcdll  on  defendant's  vacant  property,  allegations 
of  petition  held  to  state  a  cause  of  action. 

7.  Negligence  i©=»184(1)  —  Places  Attbac- 
TivB  TO  Children— Evidence. 

Jury  finding  that  unguarded,  open  well  on 
defendant's  vacant  property  into  which  plain- 
tiff's intestate,  a  son  about  seven  years  old,  fdl, 
was  attractive  to  diildren  by  reason  <d  its  na- 
ture and  surroundings,  held  warranted. 

8.  Negligence  «=s>136  —  OoNTBrBryroBT  Neo- 
UOBNOB— Child— EiviDENCB. 

In  strit  for  death  of  a  son  about  seven  years 
oM  due  to  his  falling  into  an  open,  unguarded 
well  on  defendant's  vacant  property,  A«I<i,  on  the 
evidence,  that  son  was  not,  considering  his  age 
and  discretion,  guilty  of  contributory  negligence. 

9.  NKeuoKNCB  <Ss9l34(ll)— Gauss  or  Injubt 

—Evidence. 

In  suit  for  death  of  a  son  about  seven  years 
old  due  to  his  falling  into  an  open,  unguarded 
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well  on  defendant's  vacant  property,  held,  on 
the  evidence,  that  negligence  of  defendant  cans- 
ed  death  of  son. 

10.  Xbouobncb  ^=>23(1)  —  Turntable  Doc- 
thin  e—Applicabii,itt. 
The  rule  that  owner  cannot  escape  liability 
for  resulting  injnry,  where  he  places  on  his 
premises  and  leaves  unguarded  dangerous  ma- 
chinery unusually  attractive  to  children,  should 
not  be  restricted  to  injuries  resulting  from  turn- 
tables. 

U.  Dkatu    «=399(3)  —  Dauagks  —  ExcBsaiVB 

'  DAlCAGEa. 

A  verdict  of  $10,000  for  the  death  of  a 
healthy,  robust,  and  bright  son  about  seven  years 
old,  is  not  so  large  as  to  indicate  that  jury  was 
actuated  by  improper  motives,  and  will  not  foe 
disturbed  on  appeal. 

Appeal  from  District  Court,  Dallas  Ck>un- 
ty ;  E.  B.  Muse,  Judge. 

Suit  by  v.  K.  Mather,  for  Mmself  and  wife, 
against  the  Flippen-Prather  Realty  Company. 
Judgment  ft>r  plaintiff,  motion  for  new  trial 
overruled,  and  defendant  appeals.    Afflrmecl. 

J.   J.  Eckford,  of  Dallas,   for  ai^>ellant 
Cockrell,  Gray,  McBrlde  &  O'Donnell,  of 
Dallas,  for  appellee. 

TALBOT,  J.  V.  K.  Mather,  for  himself 
and  wife,  Nannie  W.  Mather,  brought  this 
suit  to  recover  of  api)ellaut  damages  on  ac- 
count of  the  death  of  thetr  son,  Vernon 
Mather,  who,  at  the  date  or  his  death,  was 
between  seven  and  eight  years  of  age,  which 
occurred  April  24, 1916,  by  reason  of  the  said 
Vernon  Mather  falling  into  a  well  situated 
on  vacant  property  of  appelant,  known  as 
block  66  of  the  Fourth  installment  of  High- 
land Park,  an  addition  to  the  city  of  Dallas, 
and  drowdlng. 

Appellee  alleges:  That  said  block  65  was 
subdivided  into  lots  which  were  being  offered 
by  appellant  for  sale  to  the  public  for  resi- 
dence purposes ;  that  said  block,  at  the  time 
Vernon  Mather  lost  his  life  and  for  seven 
years  prior  thereto,  was  surrounded  by  open- 
ed, devdoped,  and  paved  streets,  being  Bever- 
ly drive  on  the  north,  Byron  avenue  on  the 
east,  Princeton  avenue  on  the  south,  and  St. 
John's  drive  on  the  west  That  on  April  24, 
1916,  and  for  some  time  prior  th««to,  appel- 
lee resided  with  his  family  In  block  84  of 
said  Fourth  installment,  his  residence  being 
situated  two  blocks  almost  directly  south 
from  said  block  65.  That  Immediatdy  north 
of  blo<Ac  65,  and  but  one  block  therefrom,  was 
situated  the  public  sdioolhouse,  which  was  at 
the  time  of  the  accident  In  question  and  for 
several  years  prior  thereto  In  use  and  patron- 
ized by  the  citizens  of  Highland  Park,  a 
suburb  of  the  city  of  Dallas,  having  a  very 
considerable  population.  That  appellee's  lit- 
tle boy,  Vernon  Mather,  was  among  the  chil- 


irai  attending  said  school.  That  on  the  24th 
day  of  April,  1916,  and  for  years  prior  there- 
to, there  was  situated  on  block  65,  and  own- 
ed by  appellant,  an  old,  open,  unused,  and 
abandoned  well,  the  presence  of  which  was 
known  to  appellant  That  there  was  no  fence 
surrounding  said  block,  and  no  safeguard  or 
protection  whatsoever  around  said  well  to 
prevent  the  egress  thereto  of  small  children. 
That  the  well  was  on  the  24th  day  of  April, 
1916,  more  than  14  feet  deep.  That  immedi- 
ately surrounding  the  mouth  of  the  well  was 
a  circular  depression  slightly  lower  than  the 
surrounding  surface  of  the  ground,  and  on 
such  depression  small  children  attending 
school  were  accustomed  to,  and  had  been  ac- 
customed for  a  great  while  to,  play.  That 
said  well  was  especially  and  unusually  at- 
tractive to  children,  and  actually  did  attract 
children,  and  particularly  the  small  children 
attending  the  school  s^  short  distance  away, 
who  used  the  depression  around  the  well  as 
a  "speedway,"  as  they  called  it,  chasing  one 
another  around  it  That  children  were  at- 
tracted by  the  water  therein.  That  not  only 
so,  but  that  said  block  66  on  which  the 
abandoned  well  was  situated  was  especially 
and  unusually  attractive  to  diildren,  as  a 
great  many  flowers  were  growing  and  had 
been  growing  thereon,  and  small  children, 
and  particularly  those  attending  school,  were 
accustomed  daily  to  frequent  said  block  and 
gather  flowers.  That  said  block,  being  direct- 
ly within  the  path  of  the  children  attending 
the  school  just  north  of  it,  was  dally  passed 
over  and  used  by  them,  in  going  to  and  re- 
turning from  school,  and  in  so  passing  over 
said  block  they  were  accustomed,  and  had 
been  for  a  long  time,  to  pass  alongside  said 
well.  That  appellant  knowing  these  facts, 
used  no  dilig^ce  or  care  to  guard  against 
the  calamity  to  small  children  of  falling  Into 
said  well.  That  the  location,  surroundings, 
and  condition  of  the  premises  and  the  condi- 
tion In  whidbi  said  well  was  maintained,  be- 
ing e^)ecIaUy  and  unusually  attractive  to 
children,  constituted  an  Invitation  from  ap- 
pellant to  children  to  enter  upon  said  prem- 
ises and  to  play  around  and  about  said  well. 
That  appellee's  child,  Vernon  Mather,  wa» 
among  those  accustomed  to  play  in  and  around 
the  well  and  to  gather  flowers  on  said  block 
65.  That  on  April  24,  1916,  said  Vernon 
Mather  In  company  with  other  small  children 
attending  said  school,  on  account  of  the  un- 
usual attraction  of  said  premises  and  par- 
ticularly of  said  well,  and  being  attracted 
thereby,  went  upon  said  vacant  block  66  for 
the  purpose  of  playing  around  the  well,  and 
In  so  playing,  and  in  some  manner  unknown 
to  appellee,  Vernon  fell  Into  the  well  and  was 
drowned.  That  the  death  of  the  said  (^Ud 
was  the  result  of  the  inexcusable  and  wan- 
ton negligence  of  appellant    That  neither  ap- 
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pellee  nor  his  wife  bad  any  knowledge  of  the 
existence  of  the  well  until  after  the  death  of 
their  child.  Ai>pellee  farther  alleged  that 
Vernon  Mather  was  a  robnst,  healthy,  well- 
developed  boy,  strong  physically,  bright  and 
quick  mentally  and  a  precocious  and  promis- 
ing child,  and  that  appellee  and  his  wife  had 
«acii  been  damaged  by  his  death  tn  the  sum 
«f  $10,000. 

Appellant  answered  by  general  and  special 
demurrers,  general  denial,  and  plea  of  con- 
tributory negligence  on  the  part  of  Vernon 
Mather.  It  also  specially  denied  that  chil- 
dren played  on  said  block,  or  that  It  was  at- 
tractive, but  alleged  that  It  was  rough,  va- 
cant property  covered  with  weeds  and  out- 
side any  dty,  and  paved  sidewalks  had  been 
provided  for  patrons  of  the  sdiool,  and  there 
was  no  necessity  to  use  this  block  for  any 
purpose ;  that  the  well  In  question  was  on 
the  property  whoi  acquired  by  appellant, 
and  this  and  other  wells  on  its  property  were 
filled  up  by  appellant;  and  that  the  fact 
that  this  well  did  not  remain  filled  np  to  Its 
top  at  the  time  of  said  accident  was  unknown 
to  appellant 

The  case  was  submitted  to  a  Jury  upon 
!>pecial  issues,  and,  in  response  to  the  is- 
sues sulxnitted,  the  Jury  found  that  the  well 
in  queetlMi  was  especially  and  unusually  at- 
tractive to  children  such  as  Vernon  Mather, 
and  dangerous  to  them  ;   that  Vernon  Mather 
was  attracted  by  It,  and  as  a  result  of  such 
attraction  was  caused  to  lose  his  life ;    that 
appellant  was  guilty  of  negligence  In  permit- 
ting the  well  to  be  upon  the  premises  in  a 
conditton  especially  and  unusually  attractive 
and  dangerous  to  children ;   that  the  sum  of 
$10,000  paid  in  cash  now  would  reasonably 
compensate  appellee  and  his  wife  for  having 
been  deprived  of  the  earnings  and  services 
4jf  their  ctdld,   Vernon   Mather,   during  his 
minority,  and  of  the  pecuniary  benefits  that 
they  might  reasonably  have  expected  would 
be  rendered  to  them  by  said  Vernon  after  he 
.should  have  reached  his  majority,  etc     In 
response  to  questions  propounded  at  the  re- 
quest of  the  appellant,  the  Jury  further  found 
that  Vernon  Mather  knew  of  the  existence  of 
the  well  prior  to  the  time  he  visited  it  and 
was  drowned ;   that  the  "natural  surround- 
ings" caused  Vernon  Mather  to  visit  the  well 
at  the  time  he  was  drowned ;  that  apitellant 
or  its  officers  knew  at  the  time  of  the  acci- 
dent, or  by  the  exercise  of  ordinary  care 
would    liave   known,   that   children   played 
nronnd  or  about  the  well  prior  to  the  acci- 
dent to  Ternon  Mather ;  that  Vernon  Mather 
exercised    ordinary   care  and   prudence   In 
playing  at  and  about  the  well  in  the  way  he 
did  at  the  time  he  was  drowned;   and  that 
appeUant  did  not  exercise  ordinary  care  to 
prevent  said  well  from  being  dangerous. 

A^teUant's  motion  for  Judgment,  notwith- 
standing the  verdict  of  the  Jury,  was  over- 
ruled,  and  Judgment  rendered  in  favor  of 


the  appellee  for  $10,000.  Appelant 'flled  a 
motion  for  a  new  trial,  which  bring  orerrol- 
ed,  it  appealed. 

The  oontentioa  of  the  appellant  made  un- 
der Its  60  asslgiunents  of  error  may  be 
summed  up  as  follows:  First,  the  aweUee 
having  failed  to  allege  that  tb«  abandoned 
well  in  which  appellee's  son  was  drowned 
was  so  near  to  a  public  highway  that  a  per- 
son using  the  highway  would  be  injured 
thereby,  or  that  the  child  was  there  on  busi- 
ness with  appellant  or  at  its  invitation,  but 
it  aflSrmatlvely  appearing  from  the  allega- 
tions of  appellee's  petition  that  the  child 
was  a  trespasser  or  a  mere  Uc^isee,  falls 
to  show  a  cause  of  action,  and  the  court 
erred  in  overruling  a{>pellant's  exceptioitf 
to  the  petition;  second,  the  undisputed  evi- 
dence showing  that  Vernon  Mather,  the  son 
of  apptilee,  at  the  time  he  was  drowned 
In  the  well  was  upon  appellant's  prcverty 
without  invitation  of  appeUant,  and  was  not 
using  or  attempting  to  use  the  public  high- 
way, but  was  knowingly  upon  the  private 
property  of  appellant,  the  well  in  which  he 
was  drowned  not  being  substantiaUy  near 
the  public  highway,  and  said  property  bring 
vacant  property  of  the  general  character  of 
like  property  in  that  vicinity,  and  appellant 
and  its  agents  not  knowing  the  actual  con- 
dition of  the  well  at  the  time  of  the  accident, 
nor  that  persona  used  these  premises  for 
playing  or  for  any  other  pnrpose,  and  the 
injury  received  by  apprilee's  son  not  having 
been  wantonly,  willfully,  or  knofwlngly  in- 
flicted upon  him,  the  court  erred  in  not  set- 
ting aside  the  verdict  and  Judgment  rendered 
against  appellant ;  third,  under  the  undisput- 
ed evidence,  the  court  should  have  given  ap- 
pellant's special  charge  directing  the  Jury 
to  return  a  verdict  for  appellant;  fourth, 
the  court  erred  in  overruling  apprilant's  ob- 
jections to  the  submission  of  the  issues  as  to 
whether  or  not  the  well  in  question  was  es- 
pecially and  unusually  attractive  to  small 
children  ancb  as  Vernon  Mather  and  was 
Vernon  Mather  attracted  by  it,  because  there 
was  no  evidence  authorizing  the  submission 
of  such  issues ;  flfth,  the  court  erred  In  sub- 
netting  the  issue,  did  appellant  or  its  officers 
know  at  the  time  of  the  accident,  or  by  the 
exercise  of  ordinary  care  would  have  known, 
that  children  played  around  or  about  the  wril 
in  question  prior  to  the  time  Vernon  Mather 
was  drowned,  because  the  owner  of  vacant 
property  upon  which  is  a  well  not  near  a 
public  highway  does  not  owe  to  a  person 
upon  such  property  without  his  knowledge 
or  consent  the  duty  of  exerclalng  ordinary 
care  to  ascertain  whether  or  not  children 
played  around  or  about  such  well;  sixth, 
the  Jury  in  answer  to  the  first  special  issue 
snbmitted,  having  found  that  the  well  was 
especially  attractive,  and  in  answer  to  special 
issue  No.  2  requested  by  appellant  having 
found  that  Vernon  Mather  was  induced  to  go 
to  the  well  because  of  the  natural  surround- 
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logs,  which  weria  the  flowers,  there  Is  a  di- 
rect conflict  In  the  findings  of  the  Jury  upon 
said  Issues;  seventh,  the  finding  of  the  Jury 
that  the  appellant  was  guilty  of  negligence 
In  permitting  the  well  to  be  npon  the  prem- 
ises In  a  condition  especially  and  nntiBuaUy 
attractive  and  dangerojas  to  chUdren  was 
contrary  to  and  unsupported  by  the  evidence; 
eighth,  the  verdict  of  the  Jury  awarding  ap- 
pellees $10,000  damages  is  excessive,  because 
the  only  evidence  of  the  earning  capacity  of 
Vernon  Mather  was  that  he  was  seven  years 
and  two  months  old  at  the  time  he  was 
drowned,  and  a  perfectly  healthy,  robust,  and 
mentally  bright  child;  ninth,  the  undteputed 
evidence  showing  that  Vernon  Mather  did 
not  know  of  the  existence  of  the  well  prior 
to  the  time  he  visited  It  and  was  drowned, 
the  finding  of  the  Jury  that  he  did  know  of 
Its  existence  before  that  time  was  contrary 
to  all  the  evidence  and  without  evidence  to 
support  It;  tenth,  the  finding  of  the  Jury 
that  Vernon  Mather  was  Induced  to  visit  the 
well  because  of  the  natural  surroundings  Is 
contrary  to  all  the  evidence;  eleventh,  the 
finding  of  the  Jury  that  Vernon  Mather  exer- 
cised ordinary  care  in  playing  about  the  well 
In  the  way  be  did,  that  Is,  such  care  as  would 
reasonably  be  expected  of  a  child  of  his  age 
and  discretion,  was  contrary  to  and  not  sup- 
I)orted  by  the  evidence. 

[1]  l^e  leading  questions  raised  and  pre- 
sented In  the  foregoing  contentions  of  the 
appellant,  or  similar  questions,  have  often 
been  discussed  and  determined  by  appellate 
courts  of  the  country,  and  the  decisions  are 
by  no  means  uniform.  It  Is  well  established, 
however,  at  least  by  the  adjudicated  cases 
In  this  state,  that  in  actions  to  recovw  dam- 
ages for  injuries  to  or  the  death  of  children, 
as  In  cases  to  recover  damages  for  the  deatb 
oi  injuries  to  adults,  the  suit  cannot  be 
maintained  unless  the  def^idant  has  been 
guilty  of  a  breach  of  duty.  Mr.  ESllott,  In 
his  work  on  Railroads,  says: 

He  believes  "the  true  rule  to  be  that,  although 
the  age  of  the  child  may  be  important  in  deter- 
mining the  question  of  contributory  negligence 
or  the  duty  of  the  company  after  discovering 
him,  the  company  la,  in  general,  no  more  bound 
to  keep  its  premises  safe  for  children  who  are 
trespaasera,  or  bare  licensees  not  invited  or  en- 
ticed by  i^  than  it  is  to  keep  them  safe  for 
adults," 

[2]  The  general  rule  Is  also  well  estab- 
lished that  the  owner,  who  neither  expressly 
nor  Impliedly  Invited  the  public  to  come  up- 
on his  premises,  is  nnder  no  legal  obligation 
to  keep  them  fUee  from  pitfalls  or  In  a  con- 
dition of  safety  for  those  persons,  whether 
adults  or  infants,  who  in  pursuit  of  his  own 
pleasure  or  convenience  go  upon  or  pass  over 
such  pranlses,  even  though  It  be  with  acqui- 
escence of  the  owner.  As  said  by  Mr.  EUl- 
ott: 

"The  licensee  takes  his  license  subject  to  Its 
concomitant  perils,  and  the  licensor,  as  a  gen- 


eral rule,  owes  him  no  duty  except  to  refrain 
from  willfully  or  wantonly  injuring  him,  or  to 
exercise  ordinary  and  reasonable  care  after  dis- 
covering him  to  be  in  peril."  SlUott  oa  Rail- 
roads (2d  Ed.)  S  1250. 

[3]  There  is  quite  a  difference,  however,  be- 
tween a  license  and  an  invitation.  If  the 
owner  of  premises  invites  or  allures  a  <Uld 
into  a  place  of  danger  and  negligently  In- 
jures such  child  while  there,  be  may  be  held 
liable,  in  the  absence  of  contributory  negli- 
gence, for  such  injury.  Instances  of  this 
character  are  found  most  frequently  in  cases 
where  children  were  allowed  upon  the  prem- 
ises of  railway  companies  by  attractive  ma- 
chinery, such  as  turntables.  Railway  Co.  v. 
Moore,  172  S.  W.  568.  The  doctrine  announc- 
ed by  our  Supreme  Court  Is  that.  If  a  person 
enters  upon  the  private  property  of  another 
by  invitation  of  the  owner,  a  lawful  rela- 
tion Is  thereby  established,  and  the  law  im- 
poses upon  the  owner  in  such  case  the  duty 
of  care  for  his  safety  p  the  degree  of  care  be- 
ing, ordinarily,  reasonable  care.  Such  in- 
vitation may  be  express  or  implied ;  but.  In 
cases  where  it  Is  sought  to  establish  the  fact 
of  Invitation  from  circumstances.  It  is  often 
very  dlfiBcult  to  determine  the  character  of 
circumstances  from  which  the  fact  of  invita- 
tion can  be  inferred.  Our  Supreme  Court 
does  not  subscribe  to  the  broad  proposition 
that.  If  the  owner  places  or  permits  anything 
upon  his  property  which  Is  attractive  to  oth- 
ers and  one  is  thereby  induced  to  go  thereon, 
an  Invitation  to  do  so  may  be  inferred  as  a 
fact  by  the  court  or  Jury.  So  it  is  held  tbat, 
where  the  owner  makes  such  use  of  his  prop- 
erty as  persons  ordinarily  do  throughout  the 
country,  there  is  not,  in  legal  contemplation, 
any  evidence  from  which  a  court  and  jury 
may  find  that  he  has  invited  the  party  in- 
jured thereon,  though  it  be  conceded  tbat  bis 
property  or  something  thereon  was  calculat- 
ed to  attract  him.  Stamford  Oil  Mill  Go.  v. 
Barnes,  103  Tex.  409,  128  S.  W,  376,  SlU  B. 
A.  (N.  S.)  1218,  Ann.  Oas.  IMSA,  lU. 

[4,  B]  To  warrant  the  Inference  of  implied 
invitation,  the  object  or  thing  which  induc- 
ed the  person  to  go  upon  the  premises  must, 
on  account  of  its  nature  and  surroundings,  be 
especially  and  unusually  attractive.  If  there- 
fore "the  owner  maintains  upon  his  premises 
something  which  on  account  of  Its  nature  and 
surrounding  Is  especially  and  unusually  cal- 
culated to  attract  and  does  attract  another 
(especially  a  child  of  tender  years),  the  court 
or  Jury  may  Infer  that  he  so  Intended  and 
hence  Invited  him."  So  It  has  been  said  that 
where  one  exhibits  on  his  own  land  near 
where  children  are  likely  to  be  pictures  or 
unusually  attractive  machinery,  etc.,  he  can 
expect  no  other  result  than  that  It  will  appeal 
to  the  known  instincts  of  a  child  of  Immature 
judgment  and  cause  him  to  venture  thereon. 
"The  owner  of  property,  after  he  constructs 
or  keeps  thereon  machinery,  or  other  ttUngs 
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with  whiofa  th«re  to'dang«r  of  contact  t»' 
salting  in  Injury  to  those  coming  thereon, 
may  make  talms^f  responsible  for  their  com- 
ing and  consequmt  injury  by  some  course  of 
conduct  calculated  naturally  .to  bring  it 
about,  and  hence  in  such  case  there  Is  a  duty 
resting  upon  him  to  abstain  from  such  course 
of  conduct  or  else  to  take  proper  precaution 
to  protect  from  injury  those  likely  to  be 
drawn  into  danger  by  It,  and  the  failure  to 
observe  that  duty,  resulting  in  injury  to  one 
entitled  to  take  advantage  of  it,  is  actionable. 
Therefore  it  is  that  the  invitation,  license,  or 
allurement  of  others  to  come  upon  one's 
premises  may  give  rise  to  a  responsibility  on 
bis  part,  which  without  such  invitation,  li- 
cense, or  allurement,  would  not  exist,  for  in- 
juries sustained  by  them  from  dangerous 
things  thereon  against  which  he  has  not  ex- 
ercised ordinary  care  to  guard  them."  Stam- 
ford Oil  Mill  Co.  T.  Barnes,  supra.  In  the 
case  just  cited,  it  is  further  said  that  that 
which  an  owner  keeps  upon  his  premises 
may,  in  itself,  have  such  powerful  attraction 
for  childTHi  or  others  Incapable  of  exercising 
proper  care  for  their  own  safety  as  to  give 
rise  to  the  doty  to  whl«di  we  have  referred ; 
bnt  ttaia  is  not  true  of  thoee  things  which  the 
owners  of  property  use  in  their  ordinary 
business  in  the  way  In  which  men  of  ordina- 
ry prudence  are  aocostomed  to  use  them. 
Among  tbe  other  cases  iUustratiTB  of  this 
rule  are  tile  fidlowlng:  Railway  Co.  t.  Mor- 
gan, supra;  Slmonton  T.  Citizens'  Electric 
Light  &  Power  Co.,  28  Tex.  Civ.  App.  374,  87 
S.  W.  530;  Railway  Ca  v.  Harlan,  39  Tex. 
Civ.  App.  427,  87  S.  W.  732;  WUUamson  v. 
RaUway  Cb.,  40  Tex.  Civ.  App.  18,  88  S.  W. 

fl,  n  T*e  appellant  was  not  making  use  of 
the  well  Into  which  Vernon  Mather  fell  and 
was  drowned,  in  the  usual  and  ordinary  way 
that  wells  are  used  throughout  the  country. 
It  was  an  entirely  unused,  unguarded,  and 
ah.ind(»ied  well  situated  upon  vacant  and 
unused  and  nnfenced  land  of  appellant.  In 
the  view  we  take  of  the  case,  the  allegations 
of  the  petition  showed  a  cause  of  action,  and 
appellant's  demurrers  were  correctly  over- 
ruled ;  and  the  evidence  was  suflSdent  to  au- 
thorize and  sustain  the  finding  of  the  jury 
that  by  reason  of  its  nature  and  surroundings 
It  was  eqiedally  and  unusually  attractive  to 
cUldren ;  that  It  was  about  100  or  130  fteet 
from  <Mie  of  the  streets;  that  at  the  time 
Vernon  fell  into  It,  and  during  the  spring 
and  smnmer  noonths  prior  and  subsequent 
thereto,  a  variety  of  wild  flowers  grew  In  pro- 
fusion upon  the  land  upon  which  it  was  sit- 
uated ;  tliat  the  well  itself  was  especially  at- 
tractive to  children  because  of  the  frogs 
fonnd  sitting  around  on  rodca  or  other  sub- 
stances near  the  top  of  the  well  at  which 
they  were  accustomed  to  throwing,  and  be- 
cause of  the  water  in  the  well  into  which  they 
would  throw  rocks  and  other  missiles.    North 


of  the  well,  and  only  about  one  bltxA.  tbrae- 
from,  was  situated  the  public  schoolhonse,  In 
whl(^  at  the  time  of  the  accident,  and  toi 
several  years  prior  thereto,  a  school  was  con- 
ducted and  attended  by  a  number  of  children, 
among  whom  for  some  time  prior  to  the  acci- 
dent was  Vernon  Mather.  For  years  prior  to 
the  accident  resulting  In  Vernon's  death,  the 
well  into  whicb  he  fell  was,  with  appellant's 
knowledge,  upon  its  vacant  land  unguarded 
and  imuaed.  Recognizing  ttte  dangerous  con- 
dition of  the  well,  appellant  had  at  one  time 
attempted  to  fill  it  up,  bnt  negligently  failed 
to  do  so.  Many,  if  not  all,  of  the  children  at- 
tending the  public  school  near  the  well  were 
at  the  time  Vernon  Mather  was  drowned, 
and  for  perhaps  a  year  or  more,  accustomed 
to  play  about  the  well  and  on  the  vacant 
block  of  ground  upon  which  it  was  situated 
and  to  gather  wild  flowers  growing  thereon. 
That  children  in  considerable  numbers  were 
accustomed  to  play  about  the  well  and  on 
the  vacant  block  of  ground  upon  which  It 
was  situated  is  undisputed  in  the  evidoice, 
and  so  frequently  did  they  pass  over  this 
block  of  ground  in  going  to  and  returning 
from  Bchoid  that  a  well-beaten  path  appeared 
on  the  ground  and  dose  to  the  weU.  The 
water  In  the  well  was  several  feet  deep  and 
came  within  about  two  feet  of  the  {op.  Sur- 
rounding the  well  was  a  circular  depression 
slightly  lower  than  the  surrounding  surface 
of  the  ground,  and  on  this  depression  diil- 
dren  were  accustomed  to  play.'  They  would 
not  only  throw  missiles  into  the  well,  but 
would  chase  each  other  around  the  well.  It 
does  not  appear  by  positive  testimony  that 
Vernon  Mather  knew  of  the  existence  of  the 
well  or  played  about  It  and  upon  the  block  of 
ground  on  which  the  well  1b  located  before 
the  time  he  fell  into  the  well  and  was  drown- 
ed; but  the  facts  and  drcamstances  in  evi- 
dence, we  think,  warranted  the  findings  of 
the  jury  that  he  did,  and  that  the  well%nd 
its  surroundings  caused  him  to  visit  the  well 
at  the  time  be  was  drowned,  notwithstand- 
ing it  was  suggested  to  him  by  little  Willie 
Cktkwford,  a  playmate,  that  they  go.  There 
is  positive  and  uncontradicted  evidence  that 
before  Vernon  fell  into  the  well  there  was 
hardly  an  afternoon  br  night  that  he  did  not 
carry  home  to  his  mother  a  handful  of  wild 
flowers,  and,  as  wild  flowers  were  growing  on 
the  block  of  ground  upon  which  the  well  was 
situated  and  the  school  children  were  In  the 
habit  of  passing  over  and  playing  on  said 
block,  the  reasonable  presumption  or  Infer- 
ence is  that  he  gathered  these  flowers  on  that 
block. 

It,  9]  The  evidence  was  further  suffldent 
to  sustain  the  findings  of  the  jury  that  appel- 
lant or  its  ofllcers  knew  at  the  time  of  the 
acddent,  or  by  the  exerdse  of  ordinary  care 
would  have  known,  that  children  played 
around  or  about  the  well  at  thab  time  and 
prior  thereto,  and  failed  to  exerdse  ordinary 
care  to  prevent  the  well  from  being  danger- 
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ons;  and  tbat  for  one  of  bis  age  and  discre- 
tion Vernon  Mather  was  not  guilty  of  oon- 
trlbntory  negligence.  The  evldenoe  relied  oo 
to  sustain  the  aforesaid  findings  of  the  Jury 
may  not  be  as  strong  and  satisfactory  as 
could  be  desired,  but  clearly  it  is  of  such 
probative  force  that  this  court  would  not 
be  warranted  in  declaring,  as  a  matter  of 
law,  that  there  was  no  evidence  to  authorise 
and  sustain  said  findings.  It  follows  there- 
fore that  appellant  suffered  an  unguarded, 
unused,  and  abandoned  well,  in  no  manner 
useful  to  It,  but  a  dangerous  pitfall  for  chil- 
dren, to  be  and  remain  on  its  premises  fl>r 
several  years.  The  condition  and  surround- 
ings of  the  well  were  such  as  to  be  espedaUy 
and  unusually  attractive  to  small  childrm, 
and  did  actually  attract  Vernon  Mather  and 
cause  his  death.  The  expense  of  filling  up  the 
well  or  gruarding  against  Its  danger  to  chil- 
dren would  have  been  trifling,  and  without 
injury  to  the  property  or  its  free  use  by  ap- 
pellant The  appellant  knew  of  its  condition, 
and  that  children  were  accustomed  to  playing 
around  and  dangerously  near  It,  or  the  facts 
were  such  as  to  charge  it  with  notice  there- 
of ;  and  under  all  the  facts  and  circumstanc- 
es In  evidence  we  think  it  must  be  held  that 
the  negligence  shown  on  the  part  of  appellant 
caused  the  death  of  Vernon  Mather,  and  that 
appellant  should  respond  In  damages  there- 
for. 

In  Lumber  Co.  v.  Thompson,  215  Fed.  8, 
131  O.  O.  A.  316,  U  R.  A.  1915A,  731,  the 
court  held  that — 

"A  property  owner  who  leaves  an  open  well 

jinprotected  on  bis  property,  to  which,  to  his 

knowledge,  actual  or  constructive,  children  re- 

,  sort  to  play,  is  liable  for  the  death  of  a  child 

who  falls  into  it  and  is  drowned." 

Likewise,  in  Tucker  v.  Draper,  62  Neb.  66, 
86  N.  W.  Ol7,  64  L.  R.  A.  321,  the  Supreme 
Court  of  Nebra^a  held  that  if  the  owner 
knew  that  there  was  an  open  well  up<m  bis 
premises  and  knew  that  children  of  such  ten- 
der years  as  have  no  notion  of  the  danger 
were  continually  playing  around  It,  and  be 
coidd  obviate  the  danger  with  very  little  trou- 
ble to  himself  and  without  injury  to  the  prem- 
ises or  Interference  with  his  own  free  use 
thereof,  be  owed  an  active  duty  to  those 
children,  and,  if  be  neglected  tbat  duty  and 
they  fell  Into  the  well  and  were  killed,  it 
would  be  through  his  negligence. 

[1>]  In  the  "turntable  cases."  decided  in 
this  state,  it  is  held: 

"The  owner  cannot  escape  liability  for  a  re- 
sulting injury  if  be  places  on'  his  premises  and 


leaves  unguarded  daagerona  madilnery  unuBual- 
ly  attractive  to  children,  even  though  the  injur- 
ed child  was  there  without  express  permission." 

And  we  heartily  agree  with  the  view  ex- 
pressed by  the  Court  of  Civil  Appeals  for 
the  Sixth  District  in  the  case  of  little  v. 
James  McCord  Co.,  151  S.  W.  835,  that— 

"There  is  no  sound  reason  for  restricting  that 
rule  to  injuries  resulting  from  unguarded  turn- 
tables." 

The  case  is  not  ruled  by  DobMns  v.  Rail- 
way Co.,  91  Tex.  61,  41  S.  W.  62,  38  L.  R.  A. 
573,  66  Am.  St.  Rep.  866,  or  by  any  case  cited 
b(y  appellant  which  is  In  conflict  with  the 
views  we  have  herein  expressed. 

[11]  Is  the  verdict"  excessive?  It  is  un- 
deniably large,  but  is  not  so  large  as  to  au- 
thorize this  court  to  reverse  the  Judgment  be- 
cause thereof,  or  require  a  remittitur.  It 
lias  been  held  tbat  absolute  accuracy  with 
respect  to  the  damages  in  such  a  case  can- 
not be  attained;  that  it  is  extremely  dif- 
ficult, in  t&ct  Impossible,  in  this  class  of 
cases,  to  procure  expert  testimony  as  to  the 
value  of  a  dtUd's  services,  and  therefore  the 
amount  must  be  left  to  the  sound  discretion 
and  common  sense  of  the  jury.  Railway  Co. 
V.  Sdacca,  80  Tex.  355,  16  S.  W.  31;  Rail- 
way Co.  V.  Measles,  81  Tex.  477,  17  S.  W. 
125;  Railway  Oo.  v.  Bolen,  128  S.  W.  800. 
In  Railway  Co.  v.  Measles,  supra,  it  was  said: 

"As  the  case  is  one  involving  injury  to  a  child 
of  undeveloped  faculties,  it  would  seem  to  be 
only  necessary  to  prove  the  willingness  and  ca- 
pacity of  the  child,  his  age,  and  his  relationship 
to  the  next  of  kin,  and  the  extent  to  which  he 
has  been  injured,  leaving  to  the  jury  as  'men  of 
knowledge  and  experience  in  relation  to  matters 
of  common  observation,'  the  tank  of  assessing 
the  pecuniary  damages  upon  the  facts  proved." 

It  was  shown  in  the  case  before  us  tbat 
Vernon  Mather  bad  never  been  sick;  tbat 
he  was  a  healthy,  robust  child,  and  bright 
mentally.  The  verdict  is  not  so  large  as  to 
shock  the  conscience  or  indicate  that  the 
Jury  in  arriving  at  the  amount  awarded  was 
actuated  by  improper  motives.  To  disturb 
their  finding  as  to  the  amount  necessary  to 
fairly  compensate  appellees  for  their  loss 
would  simply  be  to  substitute  our  Judgment 
for  theirs,  and,  as  it  was  their  peculiar  prov- 
ince to  assess  the  amount  of  appellees'  daxn- 
ages,  we  do  not  feel  warranted  in  doing  so. 

Believing  there  is  no  reversible  error  dist- 
closed  by  the  record,  the  Judgment  of  the  dis- 
trict court  is  affirmed. 
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COSS  et  al.  t.  COSS.    (No.  6178.) 

(Court  of  CiTJl  Appeals  of  Texas.    San  Antonio. 
Oct  30,  191&     On  Motion  for  Rehear- 
ing, Dec.  18,  1918.) 

1.  Husband  and  Wife  «s>205(4)— Suit  fob 
Sepabate  Pbofkbtt— Bxbidsncb. 

In  suit  to  obtain  divorce  and  recover  aep- 
uate  property  and  conunnnity  interest,  objec- 
tion that  allegations  failed  to  show  that  plain- 
tiff wife  had  resided  in  county,  and  had  been 
actual  bona  fide  inhabitant  of  the  state  for  12 
months,  might  be  good  as  far  as  suit  for  divorce 
is  concerned,  but  would  have  no  pertinency  so 
far  as  suit  for  her  ^c^erty  is  concerned. 

2.  Courts    «=»12(2)  —  Rights    of    Nonbesi- 

DEKT8  TO   MaINTAW    StriT. 

l%e  comity  existing  between  states  and  na- 
tions sanctioned  the  rede  that  an  inhabitant  of 
mother  state  or  another  nation  has  free  access 
to  coorts  for  the  redress  of  wrongs  or  the  prose- 
cution of  rights. 

3.  DivoBCE  «=»206— Vebificawon  of  Pbti- 

TIOH— StJFnolEICCT. 

In  salt  by  wife  to  obtain  divorce  and  recor- 
er  her  separate  property  and  oomnranity  inter- 
rat,  verification  to  pstitioii  for  injunction  re- 
straining  defendants  from  disposing  of  property, 
Md  to  sufficiently  indicate  the  matter  sworn 
to  as  true  and  those  sworn  to  on  belief. 

i  Husband  and  Wife  «ss272(1>— Suit  fob 
Intebest  in  Oouxunitt— Pleading. 
That  defendant  husband  withont  jnst  cause 
abandoned  plaintiff  wife  and  infant  child,  tak- 
ing with  him  not  only  the  money  belonging  to 
the  community  estate  but  property  belonging 
to  the  wife,  authorized  suit  not  only  for  separ- 
ate property,  but  for  interest  in  community  es- 
tate. 

5.  HlTBBAND    and    WIFE   «=S>272(1)— SUIT   FOB 

Wife's  In^ebest  in  Cohhunitt. 
When  a  husband  is  proven  untrue  to  the 
trust  confided  to  him  by  the  laws  of  the  state 
in  the  maBSgement  of  the  commonity  property, 
and  is  ruthlessly  defrauding  his  lawful  wife 
of  her  means  of  support  and  lavishing  her  prcqo- 
erty  on  Uie  companion  of  his  lust,  the  outraged 
wife  should  have  the  courts  thrown  open  for  her 
protection. 

Appeal  from  Dletrlct  Oonrt,  Bexar  Oousty; 
J.  T.  Slndo',  Judg& 

Suit  by  Onadalupe  Reyes  Coas  against 
Francisco  Coss  and  others.  From  an  order 
granUng  a  temporary  writ  of  injunction,  de- 
fendants apfieal.  Remanded,  with  instruc- 
ticos. 

Oobbs  *  Cobba,  <rf  San  Antonio,  for  appel- 
lants. 

C.  L.  Bass,  J.  D.  Martin,  and  A.  J.  Peeler, 
all  of  San  Antonio,  for  appellee. 

FLY.  C.  J.  Appellee  soogbt  by  this  snlt  to 
obtain  a  divorce  from  ber  husband,  Fran- 
tiiKo  Coss,  and  to  recover  from  blm  and 
Guadalnite  Ramos,  It  being  alleged  that  he 


was  living  In  adultery  with  the  latter,  cer- 
tain diamond  rings  of  the  value  of  $4,000. 
her  separate  property,  and  Jier  community 
interest  in  $60,000  cash,  a  large  part  of 
wbldi,  she  alleged,  was  on  deposit.  In  the 
name  of  appellants.  In  the  Frost  National 
Bank,  the  State  NaUonal  Bank,  and  Lacaud 
ft  Sons,  in  San  Antonio,  Tex.  It  was  alleged 
that  a  portion  of  the  money  had  been  In- 
vested In  a  dairy  business,  near  Kelly  Field, 
Bexar  county,  Tex.  It  was  aUeged  that  ap- 
pellee was  married  to  Franciseo  Coss  in 
the  early  part  of  the  year  191Q,  and  that 
they  lived  together  as  man  and  wife  until 
August  27,  1918,  when  her  husband  aban- 
doned her,  and  has  since  that  time  lived  in 
adultery  with  Guadalupe  Ramos.  It  was  al- 
leged that  appellee  had  no  property  of  any 
kind  in  her  possession  "for  the  support  of 
herself  and  her  boy  child,  who  Is  one  year 
and  three  months  old,  and  is  the  son  of  the 
defendant  Coss,  andi  that  the  property  sued 
for  would  be  lost,  removed  and  materially 
Injured."  A  divorce  and  dtvlsicMi  of  the  com- 
munity estate  was  prayed  for  and  that  a 
temporary  Injunction  be  issued  restraining 
appellants  from  disposing  of  the  property, 
from  collecting  the  debts,  and  from  paying 
debts,  and  also  to  retrain  the  banks  named 
from  paying  any  money  or  delivering  any 
property  to  Francisco  Coss  or  Guadalupe 
Ramos.  The  temporary  writs  of  injunction 
were  Issued,  and  from  the  order  .granting 
them  this  appeal  has  been  perfected. 

[1,  2]  The  first  and  second  assignments  of 
error  claim  error  because  the  allegations  fall 
to  show  that  appellee  had  resided  in  Bexar 
county  for  six  months,  and  had  been  an 
actual  bona  fldie  inhabitant  of  Texas  for 
twelve  months  next  preceding  the  filing  of 
the  suit.  So  for  as  the  suit  for  divorce  is 
concerned,  those  objections  might  be  good, 
but  would  have  no  pertinency  or  Importance 
so  far  as  the  suit  of  appellee  for  her  prop- 
erty is  concerned.  If  qualified  In  other  re- 
spects to  maintain  a  suit  against  her  hus- 
band for  her  separate  estate  or  her  Interest 
In  the  community  estate,  it  would  not  matter 
whether  appellee  had  lived  in  Texas  at  all 
before  sbe  Instituted  her  suit.  She  found 
her  husband  with  the  property  in  Bexar 
county,  and  if  she  could  maintain  the  suit 
at  all,  she  could  maintain  it  wlth6at  refer- 
ence to  residence  or  dtizenship.  The  comity 
existing  between  states  and  nations  sanctions 
the  rule  that  an  inhabitant  of  another  state 
or  another  nation  has  free  access  to  the 
courts  for  the  redress  of  wronjps  or  the  pros- 
ecution of  rights.  This  disposes  of  all  point."! 
sought  to  be  advanced  In  the  first  and  second 
assignments,  and  they  are  overruled. 

[3]  The  petition  for  Injunction  is  verified 
as  follows: 

"I  solemnly  swear  that  I  am  the  plaintiff  in 
the  above  styled  cause,  and  that  the  matters  set 
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forth  in  the  foregoing  petition  are  true,  except 
where  the  nature  of  the  facta  la  auch  that  it 
appears  from  the  petition  that  I  acquired  the 
knowledge  of  same  from  information,  and  as  to 
auch  facts  I  solemnly  swear  that  I  have  ac- 
quired such  information  from  credible  persons, 
and  that  I  believe  the  same  to  be  true." 

The  affidavit  sufficiently  Indicates  the  mat- 
ters sworn  to  as  true  and  those  sworn  to  on 
belief.  The  essential  facts  were  stated  to  be 
true. 

[4]  The  authority  of  the  wife  to  Institute 
suit  for  her  interest  in  the  conununity  es- 
tate, which  is  being  Jeopardized  by  the  fraud- 
ulent and  unlawful  acts  of  the  husband,  Is 
not  questioned  by  appellants,  but  we  deem  It 
proper  to  state  that  the  facts  alleged  are 
such  as,  not  only  to  authorize  a  suit  for  the 
separate  property  of  the  wife,  but  for  the 
Interest  in  the  community  estate.  The  al- 
legations of  the  petition  show  that  the  bus- 
band  without  any  just  cause  abandoned  his 
wife  and  infant  child,  taking  with  him,  not 
only  the  money  belonging  to  the  community 
estate,  but  valuable  stones  and  Jewels  belong- 
ing to  the  wife  in  her  separate  rlg^t.  Not 
satlt;'i1ed  with  depriving  her  of  every  vestige 
of  property  with  which  she  could  maintain 
and  support  herself  t^d  infant,  he  deliber- 
ately entered  into  a  state  of  adultery  with 
his  co-respondent,  and  Is  spending  the  money 
which  should  legally  be  expended  on  his  wife 
and  child  on  the  woman,  with  whom  he  in- 
formed the  wife  he  "would  continue  to  live 
in  adultery."  Appellee  had  cogent  reasons 
for  alleging  that  all  the  property  "Is  in  dan- 
ger of  being  lost,  removed  and  materially  In- 
jured by  defendant  Coas." 

[S]  It  would  be  Intolerable  and  a  blot  up- 
on the  civilization  of  our  age  to  entertain 
the  proposition  that  a  married  woman  under 
such  circumstances  would  be  incapacitated 
from  prosecuting  a  suit  against  her  husband 
to  protect  her  property  from  being  squan- 
dered on  the  mistress  of  such  husband.  Such 
medloival  doctrine  finds  no  place  in  a  system 
of  Jurisprudence  which  is  endeavoring  to 
keep  step  with  the  enlightened  conscience  of 
dvUlzation  and  the  benign  conception  of  the 
rights  of  women  that  are  entering  the  henrts 
and  permeating  the  thought  of  progressive 
people  throughout  the  world.  Justice  de- 
mands that  when  a  husband  has  proven  un- 
true to  tlie  trust  confided  In  him  by  the  laws 
of  the  state  in  the  management  of  the  com- 
munity property,  and  Ib  ruthlessly  defraud- 
ing the  lawful  wife  of  her  means  of  support 
and  lavishing  her  property  on  the  companion 
of  his  lust,  the  outraged  wife  should  have 
the  courts  thrown  open  for  her  protection. 
Whatever  may  have  been  the  common  law 
of  decisions  of  the  past,  Texas  will  not  deny 
the  right  of  protection  to  a  married  woman, 
under  the  facts  alleged,  both  as  to  her  sepa- 
rate estate  and  her  Interest  in  the  community 


property  of  bers^  and  hustmnd.  The  stat- 
ute gives  the  husband  ttie  control  9t  tbe 
community  estate,  but  he  cannot  be  sustain- 
ed when  such  eontrcA  Is  exerdsed  in  fraud 
of  the  rights  of  wife.  Speer,  Law  of  Marital 
Rights,  11  43(V433;  Dorlty  v.  Dority,  30  Tex. 
CiT.  App.  216,  70  S.  W.  338;  Id.,  96  Tex.  215, 
71  S.  W.  960,  eO  L.  a.  A.  941;  Heints  v. 
Hdnts,  66  Tex.  dv.  Ai^  403,  120  S.  W.  941 ; 
Davis  V.  Davis,  186  S.  W.  7T5.  If  the  mat- 
ters alleged  In  the  petition  are  true,  and 
they  have  not  been  denied  and  must  be  taken 
as  true  until  disproved,  a  flagrant  case  of 
utter  disregard  of  tbe  rights  of  the  wife  bus 
been  shown,  and  tbe  courts  will  be  open  to 
redress  the  wrong,  and  the  benefit  of  injunc- 
tion or  other  writs  will,  be  extended  to  her 
when  demanded.    Byan  v.  Ryan,  61  Tex.  473. 

No  exception  as  to  married  women,  in 
regard  to  bonds  b^ng  essential  in  InJuac- 
ti<Hi  cases,  is  auide,  avd  while  sudi  require- 
ment would  in  many  cases  prevent  redress 
by  the  wife  whose  proi^erty  is  being  dissli»at- 
ed  by  an  unfaithful  husband,  still  it  la  so 
written,  and  the  change  whjlcb  doubtless 
should  be  made  in  tbe  law  is  a  matter  for 
the  Legislature  rather  than  the  Judicial 
bra  neb  of  the  state  government  In  some 
cases  it  has  been  held  that  the  foilure  to 
require  a  bond  renders  the  injunction  pro- 
ceeding null  and  void,  but  in  the  case  of  E^ 
Carapo  Light  Co.  v.  Water  C5o.,  132  S.  W.  868, 
It  was  held  that  a  reversal  of  an  order 
granting  an  injunction  did  not  necessarily 
follow  from  a  failure  on  the  part  of  the  trial 
judge  to  require  a  bond,  and  the  court  Sxed 
a  bond  and  remanded  the  cause,  holding  the 
injunction  in  effect  until  the  bond  was  filedL 
If  there  ever  was  a  case  in  which  such  pow- 
er should  be  exercised  by  an  appellate  court, 
the  facts  in  this  case  present  U,  and  the 
Judgment  granting  the  temporaiy  writ  of 
Injunction  will  not  be  reversed,  bat  the  In- 
junction is  continued  in  force,  and  the  cause 
will  be  remanded  to  the  district  court,  with 
instructions  to  require  such  bond  from  appel- 
lee as  equity  and  a  sound  discretion  would. 
suggest  under  the  facts  of  the  case.  Article 
4654,  Revised  Statutes,  does  not  require  a 
bond  In  any  certain  sum,  but  leaves  the  mat- 
ter so  that  no  applicant  for  a  writ  of  in- 
Junction  need  be  deprived  of  a  ri^t  by  an 
onerous  bond. 

Remanded,  with  Instructiona. 

On  Motion  for  Rehearing: 

The  motion  for  rehearing  is  overruled,  but 
our  former  order  will  be  set  aside,  and  tlie 
Judgment  of  the  trial  court  will  be  revengecU 
and  tbe  cause  remanded,  with  instructions  to 
the  lower  court  to  issue  the  temporary  in- 
junction prayed  for,  upon  the  filing  by  ai>pel- 
lee  of  a  bond  in  such  sum  as  may  be  required 
by  the  district  Judge. 
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HcNABB  V.  MeNABB.     (No.  liU20 

(Court  of  Civil  Appeals  of  Texas.     AmarOlo. 

Nov.  20,  iai8.    Behearlng  Denied 

Dec.  11, 1918.) 

1.  DivoBOB   «s»27(3)— 6souNi>»— "Obukltt." 

In  an  action  for  divorce  upon  cronnds  of 
cniel  treatment,  it  la  not  necessary  to  show  ac- 
tual violence  committed;  "crnelty,"  as  used  in 
itatnte,  being  broad  enoni^  to  include  outrag- 
es upon  the  feelings  inflicting  mental  padn  and 
■Dguisb,  -where  the  eondact  has  been  studied, 
villfol,  and  deliberate. 

[Ed.  Note.— For  other  deffinitiona,  see  Words 
and  Phraaea,  Firat  and  Seeosd  Series,  Omelty.] 

2.  DivoBCK  4=327(1)  —  Conduct  Hendebino 
Limre  Toqetheb  IirauTTOBTABUE. 

Under  statutes  authorizing  divorce  for  ex- 
eessea,  cruel  treatment,  or  outrages  rendering 
living  together  inntpportable,  husband  is  not 
entitled  to  divorce,  onleea  cmelt?  of  wife  was 
intended  to  injure  him. 

3.  Tbiai.  #=»B8I— RBrnsAi,  or  BbbonEOUs  In- 

ffFBCCnON. 

Requested  charge  that  acts  or  qnarrela,  the 
result  of  sudden  outbursts  of  temper,  are  not 
grounds  for  divorce,  where  not  correct  in  its 
entiretr,  was  properly  refused,  but  sufficiently 
called  court's  attention  to  omission. 

4.  DiVOBCE     «=»27(1)  — Gbottndb— -Mabitax 
Wbarglinos. 

Parties  cannot  be  divorced  for  incompati- 
bility, or  because  they  live  unhappily  together, 
or  merely  because  they  possess  unruly  tempers, 
or  for  marital  wranglings. 

5.  Divobcb   €s>148— OBQrEi.TT— Inbtbuctidns. 

In  action  by  husbaitd  tor  divorce  based  on 
statute  authorizing  divorce  for  excesses,  cruel 
treatment,  or  outrages  rendering  living  together 
insupportable,  held,  under  facts,  that  jury 
should  have  been  instructed  that,  if  conduct 
of  defendant  wife  was  due  to  her  mental  or 
physical  condition,  occasioned  by  the  state  of 
her  health,  there  would  be  no  cruelty  under  the 
statute. 

8.  Divobcb   «s>147— Ibsuxb  Not  Kaised  bt 

Pl.EAOZNa — BUSXIBSION. 

Although  recrimination  was  not  pleaded,  de- 
fendant wife  had  right  to  have  issue  submitted, 
where  raised  by  the  evidence,  since,  even  where 
there  la  no  answer.  It  is  the  duty  of  the  court 
to  hear  any  testimony  which  bhows  that  plain- 
tiC  is  not  entitled  to  a  divorce. 

7.  Divorce  «=>53— Defense!— Becbdcination. 

While  recrimination  need  not  be  of  equal 
degree,  it  must  be  of  the  same  general  char- 
acter, and  such  as  is  reasonably  calculated  to 
have  provoked  the  misconduct  of  defendant. 

8.  Tbial  «=>248  — Chabgb  — Sdfficienct  in 
Genebai. 

Where  trial  Judge  sought  to  leave  to  the 
jury,  not  only  the  flndtngs  of  facts,  but  also 
whether  in  law  they  were  sufficient  to  render 
farther  relation  of  husband  and  wife  insupport- 
able, he  should  have  carefully  applied  the  law 
to  the  facts,  and  not  simply  announced  abstract 
propositions  of  law  in  his  charge. 


Apoeal  firani  Dlatilct  Cwut,  Oldbam  Cooo* 
ty;   Reeae  Tatum,  Jiidg& 

Action  for  divorce  by  O.  N.  McNabb  against 
Ivy  E.  McNabb.  From  the  judgment  render- 
ed, defendant  appeals.    Beveraed. 

L,  M.  Kenyon,  of  Vega,  aad  Veale  ft  Lnmp- 
kln,  of  AmarUlo,  for  appellant. 

Klmbrough,  Underwood  ft  Jackaon,  of 
Amarlllo,  for  appellee. 

HUFF,  O.  jr.  This  actlca  was  instituted 
by  appellee,  O.  N.  McNabb,  against  his  wife, 
Ivy  McNabb,  for  a  divorce.  The  petition  is 
anlte  volumlnouB,  and  la  based  on  the  gtat- 
ote  aathorlBlng  a  divorce  for  excesses,  cruel 
treatment,  or  outrages  of  one  spoase  towards 
the  other,  when  the  111  treatment  Is  of  BBCb  a 
nature  as  to  render  their  living  together  insup- 
portable. Tlifi  petition  spedfled  certain  acts 
of  cruel  treatment  or  outrages,  some  23  acts 
or  Instances  were  testified  to,  most  of  which 
were  alleged  in  terms  in  the  petition.  These 
speciflcaUons  were  followed  by  the  genera] 
allegation : 

"That  each  and  all  the  acts  and  dronmstances 
heretofore  alleged  constituted  and  were  a  se- 
ries of  studied  and  deliberate  vexations  and  in- 
sults on  the  part  of  the  defendant  towards  the 
plaintiff,  and  were  intended  and  calculated  to, 
and  did,  produce  in  plaintiff  great  humiliation, 
annoyance,  and  agitation,  and  caused  him'  te 
fear  the  infliction  of  great  bodily  harm  by  de- 
fendant upon  his  children,  especially  upon  his 
little  daughter,  and  kept  him  in  a  state  of  con- 
stant nervotttness,  dread,  and  apprehension," 
eta 

The  evidence  shows  that  the  plaintiff  was 
a  widower,  with  six  children,  by  a  former 
marriage,  and  about  88  years  old  when  he 
and  appellant  were  married ;  that  she  was  a 
6<diool-teacher  about  34  years  old  at  that 
time ;  that  they  were  married  in  May,  1916, 
and  continued  to  live  together  as  man  and 
wife  nntU  some  time  perhaps  In  November. 
The  acts  alleged  consist  in  neglect  on  her 
part  to  take  proper  care  of  the  little  girl,  and 
the  Infliction  of  punishment  on  some  of  the 
children,  the  manifestation  of  temper  and  of 
harsh  words  used  by  her  in  the  presence  of 
others  upon  certain  occasions,  such  as  having 
bis  mother  and  two  sisters  in  the  car,  going 
to  his  pasture  and  returning  late  after  din- 
ner, while  she  and  the  children  were  eating 
their  dinner,  that  she  Ignored  the  presence  of 
his  parents  and  sisters,  and  occaslMis  whldi 
manifest  lack  of  sympathy  for  the  appellee 
when  his  little  girl  was  burned.  On  one 
occasion  she  Inflicted  a  slight  punishment 
upon  the  little  girl  for  stopping  In  town, 
when  she  had  told  her  to  come  home  direct 
from  school.  The  facts  show  the  little  girl 
saw  ber  father  In  town  and  went  to  him, 
and  he  sent  her  on  another  errand,  and  up- 
on return  the  child  received  the  punishment 
Another  act  was  appellant  told  the  little  girl 
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to  wasb  the  dishes,  and  her  tether  was  In 
the  house,  and  the  little  girl  went  to  him 
and  told  him  she  was  sick.  The  father  pet- 
ted her  and  told  her  he  would  wash  the  dish- 
es, and  he  did.  The  wife  said  the  little  girl 
was  not  sick,  and  Just  said  that  to  keep 
from  working.  Appellee  admits  that  he  did 
not  think  she  was  much  sick,  but  that  he  did 
not  think  his  wife  ought  to  have  gotten  mad. 
On  another  occasion  three  of  the  children 
.on  a  rainy  day  were  In  an  upper  room  mak- 
ing noise  and  disturbing  the  appellant,  and 
she  called  them  down  and  told  two  of  th« 
small  ones  they  could  go  back,  but  told  one 
of  the  boys  to  stay  down  (n  the  room  and 
not  go  up.  After  remaining  In  that  condition 
quite  a  while,  the  father  says  he  thought  ttie 
child  had  been  sufficiently  punished,  and  toM 
him  he  conld  go  back  to  the  room,  and  as  he 
started  up  the  steps  the  wife  caught  the  boy 
and  8lapi>ed  him  for  disobedience.  On  the 
occasion  of  going  to  the  pasture  In  the  car 
with  his  mother  and  sisters,  the  wife  liad 
requested  them  to  wait  until  after  dinner, 
and  they  would  all  go  together ;  but  he  went 
nevertheless,  and  returned  late  after  the 
meal  hour.  His  wife  then  told  him  that  she 
wanted  the  car  that  evening,  ^nd  he  said  he 
would  have  to  use  it  to  go  back  to  the  pas- 
ture and  fix  his  windmill.  She  said  then 
she  could  walk  to  town,  and,  as  we  gather 
from  the  record,  did  so.  We  And  no  evidence 
that  he  ever  invited  her  to  go  with  him,  ei- 
ther in  the  morning  or  afternoon,  with  the 
rest  of  the  family,  to  the  pasture,  or  that  he 
offered  to  take  her  to  town — said  if  she  had 
asked  him  he  would  have  taken  her.  On 
another  occasion  he  promised  the  car  to  her, 
and  it  seems  that  he  let  his  son  and  his  son's 
visitor  take  the  car,  and  she  manifested,  as 
he  thought,  anger  and  impatience,  -she  as- 
serting that  she  would  not  get  the  car  and 
could  not  go  out  driving;  but  the  boys  did 
return  in  time,  and  they  did  drive  until  late 
that  evening,  and  they  came  back,  and,  upon 
retiring,  the  little  girl  grew  fretful,  and 
wanted  her  father  to  come  and  lay  down  by 
her,  which  he  did,  and  remained  until  he 
irapped  oft  to  sleep  and  slept  all  night.  Go- 
ing to  his  wife's  room  the  next  morning  she 
was  indignant  at  his  remaining  away,  and 
upbraided  him  about  It,  and  he  explained  the 
situation  and  the  occasion  of  his  remaining 
away,  and  she  said  that  if  he  wanted  to 
sleep  with  the  ^rl  to  do  so,  and  not  to  come 
to  her  room,  and  he  then  told  her  that  It 
seemed  that  they  could  not  live  together 
peaceably,  and  that  she  could  leave,  and  he 
would  make  provision  for  her,  and  give  her 
money,  and  she  could  sue  for  a  divorce.  She 
told  him  that  She  did  not  want  any  divorce, 
and  that  she  wanted  him,  and  that  she  had 
done  wrong,  and  asked  his  forgiveness,  and 
that  she  would  rather  be  dead  than  to  live 
without  him.  He  took  his  boys  to  Amarlllo  to 
place  them  on  the  train  to  go  off  to  school. 


and  it  appears  to  be  admitted  that  be  con- 
sulted a  lawyer,  and  when  he  ^t  back  home 
found  that  she  had  attempted  to  commit 
suicide,  or,  as  he  tliought.  Just  made  a  pre- 
tense, called  for  a  doctor,  and  had  her  ex- 
amined, who  gave  her  some  treatment.  An 
empty  bottle,  which  had  contained  chloro- 
form, was  found,  none  of  which  he  thought 
she  had  taken;  he  called  in  another  physi- 
cian, and  the  evidence  appears  to  be  that  he 
agreed  to  send  her  to  Ft  Worth  to  be  treated 
for  some  nervous  disorder,  and  that  she  did 
go  to  Ft.  Worth  and  was  under  treatment 
for  a  month;  that  while  there  he  wrote  to 
her  not  to  come  back  home,  but  she  did,  and 
he  then  said  without  his  consent  she  intruded 
herself  on  his  home  and  family,  and  be  final- 
ly filed  thU  suit 

There  are  other  incldeats,  such  as  having 
lost  a  knife,  and  calllag  up  the  children  to 
ascertain  if  they  had  it,  and  insisting  tliat 
they  did,  and  that  she  at  one  time  lost  her 
purse,  with  some  money  In  it,  going  through 
the  same  process  that  she  did  with  the  knife, 
and  on  one  or  two  occasicms  InstetJng  to  ber 
husband  that  she  believed  the  children  had 
her  knife  and  purse.  The  knife  was  found 
In  her  closet,  and  she  insisted  that  one  of  the 
boys  had  thrown  it  there.  The  purse  was 
never  found.  Upon  several  occasions,  after 
some  of  these  unpleasant  passages,  she  would 
take  to  her  bed  and  stay  from  two  to  three 
days,  and  sometimes  a  week  or  longer,  re-- 
fusing food  or  attention  from  the  rest  of  the 
family.  There  are  many  other  incidents  and 
particulars  about  these  special  Incidents 
above  named,  which  we  do  not  try  to  make 
full,  thinking  perhaps  this  will  be  sufficient 
for  an  understanding  of  the  general  charac- 
ter of  the  alleged  grounds  of  cmdty. 

[1]  l%e  appellant  presented  general  and 
special  exceptions  to  the  petition,  which  vrere 
overruled,  and  upon  which  assignments  are 
predicated.  It  will  be  unnecessary  to  con- 
sider the  assignments  specifically,  as  it  is 
believed  they  may  be  sufficiently  considered 
by  a  general  discussion  at  the  law  conceived 
to  be  applicable  to  the  record  made,  both  by 
the  pleadings  and  the  evidence.  AtH>eIIant 
apparently,  in  the  court  below  and  in  this 
court,  proceeded  upon  the  theory.  In  order 
to  entitle  one  to  a  divorce  on  the  grounds  of 
cruel  treatment  or  outrages,  there  must  have 
been  actual  violence  committed,  attended  by 
danger  to  either  the  life,  limb,  or  health,  or 
a  reasonable  apprehension  of  sudi  Injury.  It 
has  been  held  repeatedly  the  ordinary  mean- 
ing of  "cruelty,"  as  used  in  the  statute,  is 
broad  enough  to  include  outrages  upon  the 
feelings,  inflicting  mental  pain  and  anguish, 
such  as  a  series  of  studied  vexations,  and 
deliberate  Insults  and  provocations,  witttout 
apprehension  of  personal  violence  or  botlily 
hurt.  The  ill  treatment  contemplated  by  the 
statute  has  often  been  held  to  Include  injury 
to  the  feelings  and  sensibility,  aa  well    as 
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physical  Injuiies.    The  early  case  of  Sbet- 
fielci  T.   Sheffi^d,  8  Tex.  79,  anaoonced: 

"It  cannot  be  doubted  that  a  series  of  studied 
Tcxationa,  and  deliberate  insalts  and  provo- 
cations, would,  under  our  statute,  be  sufficient 
cause  for  divorce,  witiiout  apprehension  ot 
personal  violence  or  bodily  hurt." 

The  above  case  appears  to  have  been  fol- 
lowed by  our  courts ;  bnt  there  have  been  a 
few  discordant  notes.  'WWght  v.  Wright,  6 
Tex.  3;  Jones  v.  Jones,  60  Tex.  451;  Shar- 
man  v.  Sharman,  18  Tex.  S26;  Williains  v. 
Williams,  67  Tbx.  198;  2  S.  W.  823;  Shook 
V.  Shook,  125  S.  Wi.  638 ;  Aycock  v.  Aycock, 
131  S.  W.  1139;  Dawson  v.  Dawson,  63 
Tex.  Clr.  App.  168,  132  S.  W.  379;  Smith  v. 
Smith,  200  S.  W,  1129;  Bahn  v.  Bahn,  62 
Tex.  518,  60  Am.  Rep.  639;  Rivers  v.  Rivers, 
133  S.  W.  K5;  Le  Fevre  v.  Le  Pevre,  205  S. 
W.  842.  Judge  Speer  says  In  his  work  (Law 
of  Marital  Bights,  |  626,  p.  674) : 

"It  has  been  sofgested  that,  where  the  evi- 
dence fails  to  show  physical  violence  by  the 
husband  towards  the  wife,  and  fails  to  show 
nicb  emel  treatment  of  her  as  to  prodace  such 
a  degree  of  mental  distress  ku  would  threaten 
to  impair  her  health,  it  would  be  Insuflelent; 
bat  this  is  not  the  test.  The  test  is  whether 
or  not  it  renders  their  further  living  together 
insupportable.  And  whether  the  conduct  is 
that  of  the  husband  or  the  wife,  the  question 
remains  for  the  jury  whether  it  is  of  the  char- 
acter contemplated  by  the  statute." 

Under  the  first  proposition  contained  In 
the  above  paragraph  the  author  cites,  In  note 
10.  Eastman  v.  EJastman,  76  Tex.  478,  12  S. 
W.  HOT;  Bush  ▼.  Bush,  108  S.  W.  217; 
Ryan  v.  Ryan,  114  S.  W.  464;  and  we  may 
add  Blo<^  V.  Bloch,  190  S.  W.  528.  Under  the 
last  paragraph  In  the  quotation  some  of  the 
rases  heretofore  dted  by  us  are  dted,  and 
also  Cunningham  v.  Cunningham,  22  Tex. 
nv.  App.  6,  63  S.  W,  76;  Dority  v.  Dority, 
62  S.  W.  106;  Ingle  v.  Ingle,  62  Tex.  Olv. 
.^pp.  20B,  131  S.  W.  241.  The  Eastman  v. 
f^stman  Case,  supra,  does  not  support  the 
proposition  that  physical  violence  or  appre- 
hension of  bodily  hurt  under  our  statute 
mast  accompany  studied  Insults  In  order  to 
establish  cruelty.  That  case  holds  to  the 
f^ntrary.  TBie  cruelty  required  must  be  "ot 
sudi  nature  as  to  render  their  living  together 
Insupportable."  Judge  Oalnes  says  In  the 
ebove  case: 

"But,  excluding  the  exceptional  case  of 
Wright  V.  Wright,  6  Tct.  3,  to  which  the  cruel- 
ty alleged  consisted  to  part  of  the  murder  of 
the  plaintiiTs  son  by  her  husband,  we  believe 
that  no  decision  of  this  court  can  be  found  to 
whidi  a  Judgment  for  divorce  on  the  ground  of 
cruelty  has  been  permitted  to  stand,  in  the  ab- 
wiKe  of  some  degree  of  physical  violence,  ez- 
t'fpt  those  to  which  the  husband  bad  accused 
the  wife  of  tofidelity.  Jones  v.  Jones,  60  Tex. 
-m:  Bahn  ▼.  Bahn,  62  Tex.  618  [50  Am.  Rep. 
539].  This  course  of  decision  seems  to  have 
led  to  the  conduslons  of  law  announced  by  the 
Icanied  Judge  who  tried  the  case  below.    But 


it  does  not  follow  that,  because  no  audi  de- 
daion  can  b«  found,  a  case  of  cruelty  suffident 
to  justify  a  decree  may  not  exist,  to  wlkicb 
neither  personal  violence  nor  an  unsupported 
charge  of  adultery  is  fotukd  as  an  element.  In 
Wright  ▼.  Wright,  supra,  the  refusal  by  the 
husband  of  medical  aid  to  the  wife  during  a 
violent  attack  of  sickness  was  one  of  the  acts 
of  cruelty  alleged  as  grounds  for  a  divorce,  and 
to  the  opinion  was  relied  upon  as  one  of  the 
averments  upon  which  the  sufficiency  of  the 
opinion  was  sustatoed.  An  alleged  order  to 
the  family  physidan  not  to  attend  upon  the 
wife  in  case  ot  iltoess,  though  no  sickness  ac- 
tually existed  at  the  time,  was  treated,  to  the 
leading  case  of  Evans  v.  Evans,  4  Eng.  Ecc.  R. 
360,  as  if  it  might  be  deemed  an  act  of  cruelty; 
but  it  was  held  that  the  allegation  was  not  suffi- 
dently  proved." 

See,  ahso,  Sapp  v.  Sapp,  71  Tex.  348,  9 
S.  W.  288;  McAllster  v.  McAlIster,  71  Tex. 
695,  10  S.  W.  294. 

Though  the  statute  may  allow  a  divorce 
for  conduct  inflicting  mental  pain  or  dis- 
tress, onr  courts  have  <lield  sudi  conduct 
must  have  been  studied,  willful,  and  deliber- 
ate. The  facts  of  this  case  call  for  a  recur- 
rence to  the  purpose  of  the  marital  relation 
which  should  hare  at  all  times  a  Just  Influ- 
ence upon  the  mind,  and  those  purposes  can- 
not be  better  stated  than  in  the  language  of 
Judge  HemphlU,  in  the  case  of  Sheffidd  ▼. 
Sheffield,  supra,  wbldi,  at  the  risk  of  tedious- 
ness,  we  quote : 

"The  parties  have  pledged  themselves,  not 
only  for  their  own  happtoess,  but  for  purposes 
important  to  sodety,  to  live  together  during 
the  term  of  their  natural  lives.  This  engage- 
ment is  the  most  solemn  and  important  of  hu- 
man transactions.  It  is  regarded  by  all  Chris- 
tian nations  as  the  basis  of  dvilised  sodety,  of 
sound  morals,  and  of  the  domestic  affections; 
and  the  relations,  duties,  obligations,  and  conse- 
quences flowing  from  the  contract  are  so  im- 
portant to  the  peace  and  welfare  of  society 
as  to  have  placed  it  under  the  control  ot  spe- 
cial municipal  regulations,  todependent  of  the 
wUl  of  the  parties.  The  mutual  comfort  and 
happiness  of  the  parties  are  the  prtodpal, 
but  not  the  only,  objects  of  the  engagement. 
It  is  totended  also  for  the  benefit  of  their  com- 
mon offspring,  and  is  an  important  element  to 
the  moral  order,  security,  and  tranquility  of 
dvilized  sodety.  The  parties  cannot  dissolve 
the  contract,  as  they  can  others,  by  mutual 
consent,  and  no  light  or  trivial  causes  should 
be  suffered  to  effect  its  rescission.  While  full 
effect  is  to  be  given  to  the  statute,  it  should 
be  remembered  that,  according  to  the  experi- 
ence of  the  most  enlightened  nations,  the  happi- 
ness of  married  life  greatly  depends  on  its  in- 
dissolubility, and  that  the  prospect  of  easy  sep- 
aration foments  the  most  frivolous  quarrels 
and  disgusts  into  deadly  animosities.  Parties 
may  not  be  able  to  live  together  very  harmoni- 
ously, bnt  they  cannot  be  separated,  except  for 
reasons  approved  ot  by  the  law.  And  when 
they  know  they  must  live  together,  except  for 
causes  prescribed  by  the  law,  they  learn,  in 
the  language  of  Lord  Stowell,  'to  soften,  by 
mutual  accommodation,  the  yoke  which  they 
know  they  cannot  shake  off;  they  become  good 
husbands  and  wives  from  the  necessity  of  re- 
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malninK  hnabands  and  ^rtres;  tor  necessitr  is  a 
powerful  master  in  teacliint  the  dnties  it  im- 
poses.'  Sucli  conBtruction  ought  to  be  given 
the  statute,  and  such  weight  allowed  the  acts 
of  the  parties,  as  would  effect  the  legislative  in- 
tention; but  there  should  not  be  such  looseness 
of  exposition  as  would  defeat  the  beneficial  ob- 
jecta  of  the  marriage  institution,  and  sunder 
its  bonds  with  almost  as  much  facility  aa  if 
it  Were  a  state  of  concubinage,  dependent  alone 
on  the  will  of  the  parties." 

Again,  the  facts  of  this  case  call  for  the 
wise  caution  suggested  in  the  case  Just 
quoted : 

"The  jury  may  have,  perhaps,  labored  under 
erroneous,  but  somewhat  prevalent,  impression 
that  persons  who  do  not  live  very  agreeably 
together,  and  who,  in  point  of  fact,  are  separat- 
ed, should  in  law  be  cUvorced.  Whatever  opin- 
ions they  may  entertain  aa  private  persons, 
they  are  not,  in  their  official  capacity  as  jurors, 
to  inquire  whether  the  happiness  of  the  parties 
might  not  be  promoted  by  separation,  or  wheth- 
er .there  has  been  a  want  of  that  tenderness 
and  affection  which  should  characterize  the 
matrimonial  relatimi,  but  whether  the  acta 
proved  are  sncb  aa  to  destroy  tiie  happiness 
of  married  life  and  render  its  further  continu- 
ance insupportable." 

Oare  should  be  exercised  In  charging  the 
Jury  or  submitting  the  case  in  divorce  suits. 
Judge  Lipscomb's  statement  in  Byrne  v. 
Byrne,  3  Tex.  336,  ought  to  be^  and  we  be- 
lieve is,  yet  the  rule: 

"It  is  not  sufficient  that  a  jnry  has  found 
ttiat  outrages  have  been  committeid  of  such  a 
nature  as  to  render  their  living  together  in- 
supportable. Wliat  is  meant  in  our  statnte 
by  'insupportable*  and  'outrages'  is  a  qnestion 
of  law.  The  existence  and  truth  of  the  facts 
that  amount  to  such  outrages  are  for  the  jnry 
to  find." 

In  this  case  there  is  a  general  verdict  un- 
der a  very  general  charge^  Just  what  acts  or 
conduct  the  Jury  found  true  or  cruel,  and  of 
such  a  nature  as  to  requite  a  decree  of  sep- 
aration, we  are  left  to  surmise.  Some  of  the 
acts  are  trivial,  and  the  supposition  that 
these  are  Just  causes  for  a  divorce  is  pre- 
posterous. In  fact,  none  of  the  acts  within 
themselves  can  be  said  to  be  cruel  within 
the  meaning  of  the  statute.  Many  of  them 
evidence  petulance,  occasional  sulkiness,  or 
freaks  of  temper.  The  authority  exercised 
by  appellant  over  the  children  does  not  ap- 
pear to  have  been  cruel  or  excessive,  and  the 
issue  is  suggested  that  she  acted  within  her 
rights  as  the  wife  of  appellee,  as  well  as 
by  his  invitation.  So  we  think  the  evidence 
raised  the  Issue  as  to  whether  some  of  the 
exinressiona  of  anger  by  the  wife  did  not  find 
their  matrix  in  the  apparent  neglect  or  in- 
difference of  the  husband,  ^e  husband  in 
this  case  admitted  that  he  did  not  love  his 
wife,  and  admits  that  he  bluntly  so  told  her, 
while  she  protested  that  she  cared  for  and 
loved  him,  and,  when  he  offered  her  money 
to  leave  him,  she  told  him  she  did  not  want 
any  money,  bat  wanted  him. 

[2]  The  general  Charge  of  the  court  defin- 


ing cruelty  perbapa  la  oorraet  as  far  as  It 
goes.  The  cruelty  rniurt  have  been  intended 
to  injure  the  huslMnd,  and  must  appear  to 
be  an  act  prompted  by  a  desire  to  injure 
him.  Sapp  V.  Sapp,  supra.  The  cruelty  or 
outrage  must  hare  been  directed  towards 
him.  The  facts  raise  the  Issue  that  In  pun- 
ishment of  the  children  appellant  was  acting 
within  her  rights;  that  the  punishment  In- 
flicted on  the  children  was  perhaps  the  re- 
sult of  the  husband  acting  at  cross-puriiosea 
with  ber.  and  had  directed  the  children  con- 
trary to  her  wishes;  -that  he^  on  occaslcxis, 
knew  she  wanted  to  accompany  him  in  the 
automobile  drives  and  rides;  that  he  took 
others,  or  1^  them  have  the  car,  without  in- 
viting her  to  go  with  him,  or  the  like.  A 
sensitive  "woman  may  readily  have  felt  that 
she  was  neglected.  Ignored,  or  outraged  In 
that  particular,  and  have  resented  the  con- 
duct of  her  husband. 

[3, 4]  Tbe  requested  charge  No.  2  called,  to 
the  court's  attention  that  acts  or  quarrels, 
the  result  of  sudden  outbursts  of  temper,  or 
incompatibility  of  temper,  are  not  grounds 
for  divorce.  The  charge  as  requested  in  its 
entirety  was  not  correct,  and  as  requested 
was  properly  refused;  but  we  think  it  suf- 
ficiently called  the  court's  attention  to  this 
omission.  The  rule  in  this  state,  as  well  as 
in  others,  is  that  parties  cannot  he  divorced 
for  incompatibility,  or  because  they  live  un- 
happily together,  or  merely  because  tney  pos- 
sess unruly  tempers,  or  for  marital  wran- 
glings.  If  the  acts  of  appellant  were  only  from 
sudden  outbursts  of  temper,  the  acts  complain- 
ed of  would  not  have  authorized  a  divorce; 
or  if  any  such  acts  were  the  result  of  sudden 
temper,  and  not  intended  to  Injure  the  appel- 
lee, the  Jury  should  have  been  told  to  disre- 
gard them.  The  acts  in  this  case  were  not 
within  themselves  cruel.  They  were  only  so 
If  they  were  willful,  and  for  the  studied  pur- 
pose of  inflicting  injury  upon  the  appellee. 
The  acts  must  have  arisen  from  a  motive  to 
cause  suffering  to  the  appellee.  The  appellant 
was  entitled  to  have  this  phase  of  the  case 
presented  for  the  consideration  of  the  Jury. 

[S]  We  think,  under  the  facts  of  this  case, 
the  Jury  should  have  been  Instructed,  U  the 
conduct  of  appellant,  or  any  4^  her  acts 
were  Induced  by  her  mental  or  physical  con- 
dition at  the  time,  occasioned  by  the  state 
of  her  health,  that  they  would  not  be  sndi 
acts  or  conduct  as  would  be  cruelty  tinder 
the  statute,  nor  would  any  of  such  of  them 
that  were  so  occasioned.  While  the  charge  re- 
quested was  coupled  with  the  issue  of  estop- 
pel, which,  as  we  view  the  case,  was  unnec- 
essary, yet  the  physical  and  mental  condition 
of  the  appellant  was  raised  by  the  evidence. 

[(]  Again,  the  appeUant  asked  a  charige 
upon  recrimination  as  a  defense.  This  -was 
refused.  It  Is  Insisted  that  there  is  no  evi- 
dence of  recrimination.  We  are  inclined  to 
think  there  is,  as  heretofore  suggested.  All 
the  acts  diarged  as  cruel  are  su<4)  as  naay 
frequently  occur  In  the  marital  relation   un- 
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der  the  drctunstflnoes  BorraaiUllng  ttats  one. 
Pefrhaps  we  BhOTdd  not  dlBcuss  the  faota,  bat 
we  think  that  Issue  la  raised  by  the  record, 
and  the  conrt  should  have  submitted  that  la- 
sue.  It  Is  Instated  that  there  Is  no  allega- 
tion of  recrimination  In  appellant's  answer. 

"The  roles  of  pleading  which  apply  in  other 
cases  do  not  apply  to  a  defendant  in  a  divorce 
case  in  this  state,  and,  althoni;h  he  may  have 
no  answer  at  aU,  it  Is  the  dnty  of  the  court  to 
hear  any  testimony  which  would  show  that  the 
plaintiff  is  not  entitled  to  a  divorce.  Bost- 
wick  V.  Bostwick,  73  Tex.  182,  11  S.  W.  178." 
Bartman  v.  Hartman,  190  S.  W.  846. 

[/]  As  to  the  character  <rf  misoondiict 
whlcji  will  raise  the  issue  of  recrimination, 
we  bdlere  the  rule  is  correctly  stated  la  the 
following: 

"In  order  to  defeat  the  right  to  a  divorce, 
while  it  [recrimination]  need  not  be  of  equal 
degree  with  that  of  the  defendant,  it  must  be  of 
the  same  general  character,  and  such  as  ia 
tcasunably  calculated  to  have  provoked  the  mis- 
conduct of  the  defendant."  Bohan  v.  Bohan, 
56  S.  W.  959,  and  authorities  dted. 

With  regard  to  aKwUanf  s  right  to  exer>- 
dee  reasonable  control  of  the  household  af- 
fairs, and  to  correct  the  dilldren,  the  appel- 
lant, by  requested  charge  No.  S,  requested 
the  submission  of  that  issue,  and  we  regard 
the  apidlcation  of  the  law  to  the  facts 
as  there  sought  to  be  aK>Ued  snostantially 
correct.  It  Is  true  the  court  had  given  spe- 
cial charge  No.  1,  vrhlch  in  effect  is  simply 
an  abstract  enunciation  of  appellant's  right 
hi  the  home  of  appellee,  yet  It  did  not  at- 
tempt to  apply  the  law  to  the  facts,  while 
the  requested  charge  No.  5  does  substantlaUy 
do  so. 

[I]  In  reversing  this  case,  we  desire  to  say 
that  we  regard  the  charge  of  the  court  as 
being  very  general,  announcing  simply  ab- 
rtract  propoBltiqns  of  law.  Inasmuch  as  the 
court  sought  to  leave  to  the  Jury,  not  only 
the  ending  of  the  facts,  but  also  the  qnestloa 
whether  in  law  they  were  sufficient  to  ren- 
der the  further  relation  of  hnrtnnd  and  wife 
insnpportable,  we  believe  he  should  have 
carefully  applied  the  law  to  the  facts, 
so  that  the  Jury  could  have  determined  the 
rights  of  the  parties,  and  whether  the  acts 
were  such  in  their  nature  that  the  marital 
relation  should  have  been  sundered. 

"We  believe  the  Judgmait  should  be  revers- 
ed; and  it  is  accordingly  so  ordered. 


KTNEBD  V.  SECmilTY  NAT.  BANK  et  aL 
(No.  8005.) 

(Conrt  of   Civil  Appeals   of  Texas.     Dallas. 

Nov.  2,  1918.    Rehearing  Denied 

Dec.  14, 1918.) 

1.  PsaxciPAL    AifD    SiTBirrT    «=9l82  —  Dis- 
OHABOK  or  Note— Patmbnt  bx  Subett. 
Where,    when    note    became    due,    surety 
thereon  for  a  valuable  and  adequate  consider- 


ation purchased  it  and  collateral  note  from 
payee,  held,  note  was  discharged  so  that  right, 
if  any,  which  surety  or  payee  had  thereafter 
against  makers,  would  be  on  an  implied  promise 
to  pay,  although  surety  on  the  day  that  he  pur- 
chased notes  obtained  a  loan  from  payee  and 
delivered  notes  to  It  as  security. 

2.  Plsadino  <s=»252(1)  —  Aicendjosnt  —  Cow- 

TRADICTOBT  ALLEGATIONS. 

Allegations  of  trial  amendment  contradic- 
tory of  and  repugnant  to  distinctly  alleged  fact 
In  amended  petition  of  which  trial  amendment 
was  a  part  is  ineffectual. 

3.  CouBTB  iSs»121(1)— DiBTBiOT  CoimT— Jttms- 
DicTioN— Amount. 

Where  plaintiff  surety  had  lost  his  interest 
in  note  sued  on  by  its  payment,  and  amount  of 
interest  alleged  to  have  been  paid  by  him  to 
secure  its  extension  was  less  than  $500,  dis- 
trict court  had  no  Jurisdiction  to  render  Judg- 
ment for  him. 

Error  from  District  Court,  Dallas  County ; 
W.  F.  Whltehurst,  Judge. 

Suit  by  the  Security  National  Bank  and 
another  against  W.  D.  Kynerd  and  others. 
Judgment  for  plaintiffs,  motion  of  defendant 
named  for  new  trial  overruled,  and  he  brings 
error.'  Reversed  and  remanded. 

Etberidge,  McCormick  &  BromUerg,  of  Dal- 
las, for  plaintiff  in  error. 

Leake  &  Henry,  Cecil  L.  Simpson,  and 
Monta  B.  Ferguson,  all  of  Dallas,  tor  defend- 
ants in  error. 

TALBOT,  J.  The  Security  National  Bank 
of  Dallas,  Tex.,  a  corporatlMJ  created  under 
the  laws  of  the  United  States,  and  H.  W. 
Ferguson,  as  plaintiffs.  Instituted  this  suit 
against  W.  D.  Kynerd,  the  plaintiff  in  error, 
and  others,  to  recover  on  a  note  of  $12,500, 
bearing  interest  at  the  rate  of  10  per  cent 
per  annum,  and  providing  for  the  payment 
of  10  per  cent,  of  the  principal  and  interest 
of  said  note  as  attorney's  fees  If  the  same 
was  placed  In  the  bands  of  an  attorney  for 
collection.  The  plaintiffs  also  sought  a  fore- 
closure on  a  certain  note  for  $16,000  charged 
to  have  been  pledged  as  collateral  security 
for  the  payment  of  the  note  sued  on.  The 
plaintiff  H.  W.  Ferguson  separately  prayed 
Judgment  for  $436.00,  on  account  of  alleged 
payments  of  matured  Interest  on  the  notes 
mentioned  above. 

Plaintiffs  alleged  in  their  second  amended 
petition,  filed  January  11,  1917,  In  substance, 
that  on  the  3d  day  of  December,  1916,  de- 
fendante  J.  P.  Smith  and  W.  D.  Kynerd 
executed  and  delivered  their  certain  promis- 
sory note  for  the  principal  sum  of  $12,500, 
payable  to  the  order  of  plaintiff  Security  Na- 
tional Bank  60  days  after  Its  date;  that 
said  note  bore  Interest  from  maturity  at 
the  rate  of  10  per  cent,  per  annum  until 
paid,  and  provided  for  10  per  cent  addition- 
al on  the  principal  and  interest  unpaid,  for 
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attorney's  fees,  If  said  note  was  placed  In 
the  bands  of  an  attorney  for  collection ;  that 
said  note  was  payable  at  the  ofSce  of  the 
Security  National  Bank  and  Indorsed  on  the 
back  thereof  by  plaintiff  H.  W.  Ferguson; 
that  said  note  was  secured  by  a  note  for 
$16,000  pledged  as  collateral  secarity  exe- 
cuted by  J.  J.  Marshall  on  March  18,  1915, 
payable  to  the  order  of  J.  P.  Smith,  which 
collateral  note  was.  In  turn,  secured  by  a 
vendor's  lien  against  a  tract  of  90.4  acres 
of  land,  a  part  of  the  Thomas  Lagow  league 
in  Dallas  county ;  that  on  or  about  February 
15,  1916,  the  said  $12,500  note  became  due 
and  payable,  and,  not  being  paid,  was  by 
the  consent  of  plaintiff  Security  National 
Bank  renewed  and  extended  by  the  defend- 
ants J.  P.  Smith  and  W.  I>.  Kynerd  execut- 
ing their  certain  note  for  $12,500  in  renewal 
thereof,  indorsed  by  the  plaintiff  H.  W.  Fer- 
guson, payable  to  plaintiff  Security  National 
Bank  four  months  after  Its  date,  bearing 
the  same  rate  of  Interest  and  providing  for 
attorney's  fees  as  did  the  original  $12,500 
note,  and  was  likewise  secured  by  the  said 
$16,000  vendor's  Hen  note;  that  the  plain- 
tiff H.  W.  Ferguson,  In  indorsing  said  orig- 
inal and  renewal  notes  of  $12,500,  ^id  so 
with  the  express  and  Implied  understanding 
between  him  and  the  makers  of  said  notes, 
J.  P.  Smith  and  W.  D.  Kynerd,  that  he,  the 
said  Ferguson,  was  not  to  become  responsible 
on  said  notes  Jointly  and  severally  with  them 
as  makers  of  said  notes,  but  that  hU  lia- 
bility was  only  secondary ;  that  when  said 
original  note  became  due  on  or  about  Feb- 
ruary 15,  1916,  it  became  necessary,  in  order 
to  secure  an  extension  and  renewal  thereof, 
to  pay  the  interest  thereon  in  advance,  and 
plaintiff  Fergnison  paid  on  said  interest  for 
the  benefit  of  defendants  the  sum  of  $167.50; 
that  a  prior  and  superior  lien  existed  against 
the  aforesaid  tract  of  90.4  acres  of  land  to 
the  lien  securing  the  said  $16,000  vendor's 
lien  collateral  note,  to  secure  a  note  for 
$13,470.72,  executed  by  the  Western  lAimber 
&  Creosotlng  Company,  and  payable  to  Four 
States  Life  Insurance  Company  of  Tex- 
arkana.  Ark.,  which  note  bore  interest  from 
date  at  8  per  cent,  per  annum,  payable  semi- 
annually; that  an  Interest  payment  ther^n 
fell  due  on  March  13,  1916,  and,  in  order 
to  protect  the  said  collateral  note  for  $16,- 
000,  plaintiff  Ferguson  was  compelled  to  con- 
tribute and  did  pay  on  said  interest  for  the 
benefit  of  defendants  the  sum  of  $269.40. 

It  is  further  alleged  in  said  amended  peti- 
tion: That  on  or  about  June  17,  1916,  for  a 
valuable  and  adequate  consideration,  the 
plaintiff  H.  W.  Ferguson  purchased  from 
plaintiff  Security  National  Bank  the  said 
original  and  renewal  notes  of  $12,500  so 
executed  by  defendants  J.  P.  Smith  and  W. 
D.  Kynerd,  together  with  the  aforesaid  $16,- 
000  vendor  lien  collateral  note  attached 
thereto  as  collateral  to  secure  same.    That 


plaintiff  H.  W.  Ferguson  is  now  the  owner 
of  said  notes  and  of  said  collateral  note 
hypothecated  to  secure  payment  of  the  said 
prhiclpal  note.  That  on  the  same  day,  to 
wit,  the  17th  day  of  June,  1916,  plaintiff  H. 
W.  Ferguson  attached  and  delivered  all  of 
said  notes  and  collateral  to  plaintiff  Se- 
curity National  Bank,  to  secure  a  loan  ob- 
tained by  him  on  said  day  from  said  bank, 
and  that  plaintiff  Security  National  Bank 
is  thereby  the  present  legal  holder  of  said 
notes  and  collateral,  which  are  held  by  the 
said  Security  National  Bank  of  Dallas  as 
pledges  to  secure  the  indebtedness  of  the 
said  Ferguson,  which  indebtedness  is  evi- 
denced by  the  note  of  H.  W.  Ferguson,  of 
date  September  15,  1916,  payable  90  days 
after  date  to  the  order  of  the  Security  Na- 
tional Bank  of  Dallas,  in  the  principal  sum 
of  $12,699  with  Interest  at  the  rate  of  8 
per  cent,  per  annum  from  date  until  paid, 
and  the  usual  provision  for  10  per  cent,  at- 
torney's fees,  if  placed  in  the  hands  of  an 
attorney  for  collection;  said  note  payable 
at  the  office  of  the  Security  National  Bank 
in  Dallas,  Tex.  It  Is  further  aUeged  that 
the  notes  executed  by  the  defendants  are 
past  due  and  unpaid,  and  that  defendants, 
though  often  requested,  have  failed  and  re- 
fused to  pay  said  notes,  or  any  part  of  them  ; 
that  said  notes  have  been  placed  in  tha 
hands  of  attorneys ;  and  that  plaintiffs  havE 
agreed  to  pay  them  the  fee  provided  for  in 
said  notes,  which  they  say  is  reasonable. 
There  are  other  allegations  relating  to  at- 
tachments sued  out  by  plaintiffs  and  tbetr 
levy  upon  certain  described  tracts  of  land, 
but  it  is  unnecessary  for  the  purposes  of  this 
appeal  to  quote  or  state  those  allegatioos. 
Plaintiffs  in  their  amended  petition  prayed 
that  upon  trial  they  recover  of  defendants 
"as  the  respective  interests  of  plaintiffs  may 
appear  against  said  defendants,  the  principal 
interest  and  attorneys'  fees  provided  for  in 
said  note;  that  the  lien  held  by  them 
against  said  $16,000  vendor  lien  note,  to  se- 
cure the  payment  of  notes  so  due  by  defend- 
ants be  foreclosed;  and  that  said  collateral 
note  be  sold,"  etc. 

In  addition  to  the  foregoing  Judgment 
prayed  for  by  both  plaintiffs,  the  plaintiff 
H.  W.  Ferguson  prayed  that  be  recover  of 
defendants  the  said  sums  of  $167.50  and 
$269.40  paid  by  him  as  interest.  To  plain- 
tiff's said  amended  petition  the  defendant 
W.  D.  Kynerd  pleaded  general  and  special 
demurrers,  a  general  denial,  and  other  mat- 
ters not  necessary  to  state.  By  trial  amend- 
ment plaintiffs  pleaded:  That  the  note  in 
the  principal  sura  of  $12,500  of  date  on  or 
about  February  15,  1916,  made  by  J.  P. 
Smith  and  W.  D.  Kynerd,  and  Indorsed  on 
the  back  thereof  by  H.  W.  Ferguson,  pay- 
able to  the  order  of  the  Security  National 
Bank,  described  in  the  petitloa  of  plaintiffs, 
was  never  in  fact  paid  or  extinguished. 
That,  at  the  time  the  said  note  was  indorsed 
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by  tbe  Se«iurlty  Nattonal  Bank  to  H.  W. 
Fergnaon  without  recourse,  It  was  distliict- 
ly  and  expressly  onderstood  that  the  note 
was  to  be  again  relndorsed  by  the  said  H. 
W.  Fergnstm  to  said  Security  National  Bank, 
and  that  the  said  note  was  to  be  In  all  re- 
spects kept  alive  and  an  enforceable  demand 
against  the  parties  to  the  said  note.  That 
tbe  said  note  In  the  entire  transaction  was 
kept  alive,  and  was  intended  to  be  kept  alive, 
for  the  benefit  and  protection  of  the  rights 
of  the  Security  National  Bank,  the  payee,  In 
said  note.  That  the  note  executed  by  H.  W. 
Ferguson  payable  to  the  order  of  the  Se- 
cnrity  National  Bank  of  date  June  17,  1916, 
wag  not  intended  to  extlngalsh  the  said  note 
signed  by  Kynerd  and  Smith  as  makers,  but 
both  of  said  notes  were  kept  alive  for  the 
fnll  protection  of  the  rights  of  the  Security 
National  Bank,  the  payee,  In  each  of  said 
notes,  and  it  was  never  at  any  time  Intended 
that  there  should  be  a  divestiture  of  title, 
or  interference  with  the  title  of  the  said 
Secority  National  Bank  in  the  said  note 
executed  by  Kynerd  and  Smith  for  the  full 
protection  of  Its  rights  under  said  original 
note  which  was  never  canceled  or  surrender- 
ed, but  always  held  In  the  custody  of  the 
said  Security  National  Bank  for  its  full  pro- 
tection against  the  makers  and  other  par- 
ties thereto,  and  such  was  the  distinct  and 
explicit  understanding  of  all  the  parties  to 
the  transaction,  and  no  part  of  the  said 
transaction  would  have  been  had  except  for 
tbe  said  agreement  and  understanding  as  to 
the  whole,  which  said  transaction  as  a  whole 
was  the  real  and  true  consideration  passing 
between  the  parties,  and  prayed  as  In  their 
amended  iietltion. 

In  response  to  plaintiffs'  trial  amendment, 
defendant  W.  D.  Kynerd,  the  plaintiff  in 
error  here,  pleaded  a  general  demurrer,  and 
specially  excepted  thereto  "because  the  alle- 
gations thereof  are  contradictory  of  and 
repugnant  to  the  allegations  of  the  plaintiffs' 
second  amended  original  petition  filed  here- 
in on  January  11,  1917."  He  also  pleaded 
a  general  denial,  etc.  His  demurrers  were 
overmled,  and  a  trial  resulted  )n  favor  of 
the  plaintiff  Security  National  Bonk  against 
blm  and  J.  P.  Smith  for  $14,671.12,  and  In 
favor  of  the  plaintiff  H.  W.  S^rguson  for 
M60.40 ;  no  recovery  being  allowed  Ferguson 
on  the  notes  sued  on.  Plaintiff  in  error's 
motion  for  a  new  trial  was  overruled,  and  he 
now  has  tbe  case  before  this  court  on  writ 
of  error. 

The  first,  second,  and  third  assignments  of 
error  relate  to  and  complain  of  the  trial 
(onrt's  action  in  overmling  the  plaintiff  in 
error's  demurrers.  The  propositions  under 
the  first  two  of  these  assignments  are  to  the 
s&me  effect,  namely,  that  the  cause  of  action 
of  the  defendants  in  error  Security  National 
Bank  and  H.  W.  Ferguson,  if  any  they  had, 
was  not  on  the  note  on  which  they  sued, 
but  was  on  an  Implied  contract  or  promise 


at  the  makers  of  said  Mte  to  reimborse  the 
surety ;  nnder  the  third  the  propositloD  Is 
that  a  trial  amendment,  the  allegations 
whereof  are  contradictory  of  and  repugnant 
to  the  allegations  of  tbe  petition  of  which 
it  Is  made  a  part,  is  vulnerable  to  exception. 
Tbe  counter  propositions  of  the  defendants 
in  error  are.  In  snbstance,  first,  that  ac- 
cording 'to  the  allegations  of  their  pleadings 
the  note  sned  on  was  not  paid  and  extin- 
guished by  the  transactions  alleged  between 
the  bank  and  Ferguson,  but  that  the  holder 
of  said  note  was  entitled,  to  enforce  its 
collection  against  the  makers  Smith  and 
Kynerd;  that  said  note  was  a  secured  note, 
the  collateral  to  which  could  (mly  be  re- 
alized upon  by  keeping  that  note  alive  for 
that  purpose,  and  enforcing  the  same  ac- 
cording to  its  terms,  and  in  this  right  ei- 
ther Ferguson  or  the  bank  would  be  pro- 
tected in  equity;  that.  If  there  had  been 
error  in  overruUng  the  general  demurrer  to 
plaintlfTs  petition,  this  was  cured  by  the 
filing  of  the  trial  amendment  which  amplified 
the  statement  of  the  original  cause  of  action 
and  pleaded  fully  and  specifically  the  facts 
in  relation  to  the  real  transaction  between 
the  bank  and  Ferguson;  that,  if  there  had 
been  error  In  overruling  the  demurrers  to 
plaintiffs'  petition  and  same  had  not  been 
cured  by  plaintiffs'  trial  amendment,  same 
was  rendered  harmless  by  the  final  disposi- 
tion of  the  case  which  denied  any  recovery 
to  Ferguson  on  account  of  the  note  of  Smith 
and  Kynerd  sned  on;  that  tbe  allegations 
of  the  trial  amendment  filed  by  plaintiffs 
were  not  inconsistent  with  the  allegations  of 
plaintiffs'  amended  petition,  and  a  good  cause 
of  action  for  a  recovery  on  the  note  sued 
on  was  presented  by  plaintiffs. 

[1]  We  think  the  propositions  asserted  by 
the  plaintiff  in  error  are  at  least  subetantlally 
correct.  From  tbe  allegations  of  the  petition 
it  ai^)ear8,  as  has  l>een  seen,  that  the  note 
for  $12,500  sued  on  was  executed  by  Smith 
and  Kynerd  as  makers.  Indorsed  by  H.  W. 
Ferguson,  and  delivered  to  the  Security  Na- 
tional Bank,  together  with  a  vendor's  lien 
note  for  $16,000  as  collateral  security.  As 
between  Smith  and  Kynerd,  Ferguson,  as  In- 
dorser,  was  secondarily  liable  on  said  $12,- 
500  note  and  stood  in  tbe  position  of  surety. 
It  farther  ai^ears  fi-om  the  allegations  of 
the  petition  that,  when  said  $12,500  note 
matured,  B^rguson  as  indorser  or  surety 
thereon,  for  a  valuable  and  adequate  con- 
sideration, purchased  it  and  the  $16,000  col- 
lateral note  from  the  Security  National  Bank, 
and  thereby  became  the  owner  and  holder  of 
said  uote&  There  is  no  allegation  that,  at 
the  time  or  before  Ferguson  indorsed  the 
$12,500  note  and  became  liable  thereon,  it  was 
understood  and  agreed  between  blm  and  the 
makers  and  payee  of  the  note,  or  either  of 
them,  that  in  the  event  he  paid  off  and  sat- 
isfied the  note  it  was  to  be  transf^red  or  as- 
signed to  him  as  the  owner  thereof  with  all 
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the  rights  of  the  original  payee  to  sue  and 
recover  thereon.  It  was  alleged  that  on  the 
same  day  Fergnson  pur<4ia8ed  the  note  he 
obtained  from  the  payee  thereof,  the  Securi- 
ty National  Bank,  a  loan,  and  that  to  secure 
the  same  he  delivered  the  $12,500  note  and 
the  $16,000  collateral  note  to  said  bank ;  that 
the  Indebtedness  due  by  Ferguson  to  the  bank 
by  reason  of  said  loan  was  evidenced  by  bis 
(Ferguson's)  note  in  the  principal  sum  of 
$12,589,  bearing  Interest  at  the  rate  of  8 
per  cent,  per  annum  and  providing  for  the 
paymoit  of  the  usual  attorneys*  fees,  if 
placed  In  the  hands  of  an  attorney  for  collec- 
tion. As  has  already  been  shown,  the  Securi- 
ty National  Bank  and  H.  W.  Ferguson  by 
their  trial  amendment  pleaded.  In  substance, 
that  the  note  of  $12,500  sued  on  was  never 
in  fact  paid  or  extinguished;  that  at  the  time 
the  said  note  was  purchased  by  Ferguson  and 
indorsed  by  the  bank  to  him  without  re- 
course it  was  distinctly  understood  that  the 
note  was  to  be  again  reindorsed  by  said  Fer^ 
guson  to  the  bank  and  kept  alive  for  the 
benefit  apd  protection  of  the  bank;  that  the 
note  executed  by  H.  W.  Ferguson  payable  to 
the  order  of  the  Security  Natiqnal  Bank  of 
date  June  17,  1910  (September  16,  1916),  was 
not  intended  to  extinguish  the  note  signed  by 
Smith  and  Kynerd,  as  makers,  and  Indorsed 
by  Ferguson,  but  that  both  of  said  notes  were 
kept  alive  for  the  protection  of  the  rights  of 
said  bank,  and  that  it  was  never  Intended 
that  there  should  be  a  divestiture  of  the  title 
of  the  said  bank  in  the  Smith  and  Kynerd 
note;  that  such  was  the  distinct  understand- 
ing of  the  parties,  and  no  part  of  the  trans- 
action would  have  been  had  except  for  the 
said  agreement  as  to  the  whole,  and  yet  there 
is  no  effort  In  this  suit  on  the  part  of  the 
bank  to  recover  against  Ferguson  as  indorser 
of  the  note  sued  on,  or  otherwlsa  Our  con- 
clurion  is  that  in  the  state  of  the  pleadings 
the  demurrers  of  the  plaintiff  in  error  should 
have  been  sustained. 

In  the  very  early  case  of  Holllman  v.  Rog- 
ers, 6  Tex.  91,  It  was  held  that  payment  of 
a  note  by  a  surety  extln^lshes  the  note,  and 
the  surety  has  bis  remedy  by  suit  upon  the 
implied  promise  or  assumpdt,  and  not  by 
suit  upon  the  note.  Subsequent  to  this  de- 
dalon,  contrary  rulings  se^n  to  have  been 
made  by  the  Supreme  Court  in  several  cas- 
es, notably  Sublett  v.  McKinney,  19  Tex.  439; 
but  In  Faires  v.  Co(^erell,  88  Tex.  428,  31  S. 
W.  190,  639,  28  li.  R.  A.  528,  the  Supreme 
Court  expressly  overruled  Sublett  v.  McKin- 
ney and  adhered  to  the  holding  in  Holllman 
V.  R<^ers,  supra.  In  Faires  v.  Cockerell  will 
be  found  a  revieiw  of  the  cases  in  conflict 
with  Holllman  v.  Rogers  and  an  Interesting 
discussion  of  the  rights  and  remedies  of  a 
oo-obllgor  who  "pays  more  than  his  propor- 
tional part,  as  well  as  those  of  a  surety  who 
has  paid  the  debt  of  the  principal  obligors. 
It  is  there  distinctly  announced  that  when 
two  or  more  persons  enter  into  a  Joint  or 


Joint  and  several  obUgpatttm,  by  which  they 
agree  to  pay  a  sum  of  money  for 
another,  the  law  Implies  a  promise  from  each 
of  such  obligors  to  each  of  the  others  that 
etuHi  will  indemnify  the  other  in  case  he  pays 
more  of  the  obligation  than  his  proportional 
part,  and  that,  if  to  such  obligation  there  be 
one  or  more  obligors,  the  law  Implies  a  prom- 
ise from  each  of  the  principal  obligors  to  the 
surety  or  to  each  of  the  sureties,  If  there  be 
more  than  one,  that  they,  the  principal  ob- 
ligors, and  each  of  them,  will  indemnify  ajiy 
surety  tliat  pays  any  part  of  the  obligation; 
that.  If  there  be  more  than  one  surety  on 
such  contract,  the  law  likewise  implies  a 
promise  from  ea(di  surety  to  each  other  sure- 
ty that,  in  case  he  shall  discharge  the  obliga- 
tion to  an  extent  greater  than  his  share,  they 
will  each  reimburse  him  to  the  extent  of  the 
liability  of  each  of  them  upon  said  obligation. 
It  la  further  announced  in  that  case  that  the 
promises  just  stated  are  raised  by  the  law 
at  the  time  the  contract  Is  made  and  grow 
out  of  the  relations  of  the  parties  to  each 
other.  The  Supreme  Court  further  announc- 
ed that,  from  a  careful  examination  of  the 
authorities,  the  conclusion  was  reached  that 
"when  the  creditor  has  no  security  from 
either  of  the  payors,  and  the  debt  Itself  holds 
no  lien  upon  property,  nor  is  for  any  reason 
entitled  to  priority  over  other  debts  of  the 
debtor,  the  payment  of  the  debt  by  a  co-ob- 
ligor or  surety  satisfies  the  original  debt,  and 
the  party  paying  has  his  right  of  action 
against  the  others  upon  the  Implied  promise 
raised  by  law  for  reimbursement  according 
to  their  several  liabilities,"  and  that  "when 
the  creditor  In  «uch  a  contract  has  a  se- 
curity from  the  principal  obligor,  •  •  • 
or  if  the  debt  Itself  constitutes  a  lien  upon 
the  property  of  tlie  debtor,  as  a  vendor's  lien, 
or  if  from  Its  nature  it  be  entitled  to  priority 
in  payment  of  other  debts  of  the  debtor,  the 
person  paying  the  debt,  not  being  a  volunteer, 
will  be  subrogated  to  the  securities.  Ileus, 
and  priorities  of  the  creditor  to  the  extent 
that  he  makes  payment  on  the  debt;  and  if 
It  be  necessary,  from  the  character  of  the 
lien  or  security,  In  order  to  do  fuU  Justice 
between  the  parties,  equity  will  treat  the 
original  debt  as  subsisting,  so  far  as  may  be 
necessary  to  accomplish  that  end." 

The  defendants  in  error  cite,  among  others, 
the  case  of  Faires  v.  Cockerell,  supra.  In 
support  of  their  proposition  that  even  bad 
H.  W.  Ferguson  paid  off  in  cash  to  the 
bank,  since  the  note  of  Smith  and  Kynerd 
was  a  secured  note,  the  collateral'  to  which 
could  only  be  realized  upon  by  keeping  tlie 
original  note  alive  for  that  purpose  and  en- 
forcing the  same  according  to  its  tortus, 
either  Ferguson  or  the  bank  would  be  pro- 
tected in  equity  In  that  right.  If  by  tlielr 
proposition  it  is  Intended  to  be  asserted  tliat 
If  equity  would  treat  the  note  of  Smith  and 
Kynerd  Indorsed  by  Ferguson,  and  wWcli 
waa  secured  by  the  collateral  note  of  $16»- 
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000,  as  ^bfltstlng  for  the  pnrpoee  ot  enabling 
Tergamm  and  the  bank,  or  eltber  of  tbem, 
to  make  available  cnich  security  it  would  keep 
It  alive  for  the  purpose  of  furnishing  them  a 
cause  of  action  upon  the  note  and  upon  which 
they  might  sue  and  recover  according  to  its 
terms,  the  proposition  is  not,  in  our  opinion, 
sound  and  is  not  supported  by  either  of  the 
cases  cited.  We  do  not  understand  that  the 
Supreme  Oburt  holds,  or  intended  to  hold. 
In  Faires  v.  Ooclcerell,  that  if  the  creditor,  1b 
a  contract  like  the  one  InvolTed  In  this  suit, 
has  a  security  from  the  principal  obligor, 
the  surety  pasring  the  note  Is  not  confined  to 
his  right  of  action  up6n  the  Implied  promise 
of  the  principal  obligor  to  reimburse  htm,  but 
in  such  case  may  sue  upon  the  note.  It  is 
dearly  dedudble.  If  not  obvious,  from  tbe 
discussion  of  the  court,  that  they  did  not 
intend  to  so  hold.  In  Bublett  v.  McKlnney, 
supra.  It  was  held  that  the  surety  is  entitled, 
upon  payment  of  the  debt  of  the  principal, 
not  only  to  have  the  full  benefit  of  all  the 
collateral  securities  which  the  creditor  has 
taken  as  an  additional  pledge  for  his  debt, 
but  that  he  is  entitled  to  be  substituted  for 
the  creditor  as  to  the  very  debt  Itself,  and  to 
have  it  assigned  to  him;  but,  fas  we  have 
hereinbefore  stated,  that  case  was  expressly 
overruled  by  the  case  of  Falres  v.  Cockerell, 
and  the  rule  announced  in  HollUnan  v.  Rog- 
ers, supra,  adopted  and  followed. 

In  Falres  v.  Cockerell,  it  is  correctly  held 
that  the  surety  can  recover  from  the  princi- 
pal debtor  only  the  amount  that  he  has  i>ald, 
and  therefore,  if  he  has  paid  only  half  of  the 
debt,  he  Is  only  entitled  to  recover  that  much, 
and  that  he  cannot  recover  that  upon  the  note 
or  contract  without  other  proof,  for  he  must 
show  how  much  he  has  paid.  Hence  It  is 
not  true  that  he  is  subrogated  in  that  case 
to  the  position  of  the  creditor  who  recovers 
upon  the  contract  according  to  Its  terms  with- 
out other  proof.  In  tlie  case  referred  to,  he 
Is  not  subrogated  to  all  the  rights  of  the 
payee,  but  only  partially  so,  and  the  contract 
must  be  read  as  an  obligation  to  pay  one- 
half  of  its  face,  when  the  language  expresses 
a  promise  to  pay  the  whole  sum.  It  is  fur- 
ther said  that,  if  the  surety  makes  different 
payments  on  the  debt,  his  right  of  action  ac- 
crues upon  each  payment,  and  therefore  the 
statute  of  limitation  begins  to  run  against 
the  surety  paying  at  the  time  of  each  pay- 
ment; and  illustrative  of  the  error  or  im- 
practicability of  the  doctrine  that  the  surety 
is  subrogated  to  all  the  rights  of  the  payee, 
and  his  cause  of  action  is  upon  the  note 
signed  by  him  as  surety,  it  Is  pointed  out 
that,  if  be  has  made  different  payments  and 
his  cause  of  action  Is  upon  the  note,  he  has 
upon  the  same  note  as  many  periods  of  11ml- 
tatioa  as  he  has  made  payments,  and  that,  if 
the  surety  mokes  payment  of  the  whole  debt 
the  last  day  before  the  note  would  be  barred 
by  Itanitatlon,  he  would  have  four  years 
from  that  date  to  sue  vnon  the  note;  and  it 


would  run  In  gnch  case  for  eight  years,  in- 
stead of  four,  as  prescril>ed  by  the  statute. 
The  error  of  the  opinion  that  the  surety  is 
subrogated  to  the  debt,  says  Mr.  Story,  in 
his  work  on  Equity  Jurisprudence  (section 
489c),  which  is  approved  in  Falres  v.  Cock- 
erel, "seems  to  have  arisen  from  oontouud- 
ing  the  right  of  the  surety  on  payment  of 
the  debt  to  be  substituted  for  the  creditor, 
and  to  have  an  assignment  of  any  independ- 
ent collateral  securities^  with  the  8U];^>08ed 
right  to  liave  the  original  debt  assigned." 
It  is  also  remarked  In  Flalres  v.  Cockerell 
tltat  it  has  been  held  by  our  court  and  others 
tliat,  where  one  is  subrogated  to  the  securi- 
ties held  by  the  creditor,  he  is  not  entitled 
to  recover  the  rate  of  Interest  expressed  in 
the  Judgment  or  note  which  is  the  evidence  of 
the  debt;  and  such  holding  furnishes  addition- 
al reason  for  the  conclusion  that  In  no  event 
is  the  surety,  who  pays  his  principal's  debt, 
subrogated  to  the  the  debt  Itself  and  all  the 
rights  of  the  principal  to  enforce  the  note  or 
contract  evidencing  the  debt  according  to 
its  terms. 

In  the  case  of  MoGavick  v.  McBride,  189 
S.  W.  796,  it  was  asserted  that  it  appeared 
from  the  evidence  in  that  case,  without  con- 
tradiction, that  the  an?ellee  did  not  satisfy 
or  extinguish  the  debt,  but,  as  is  alleged  in 
the  present  case,  purchased  the  note  therein 
sued  on  from  the  bank  and  thereby  became 
in  law  the  owner  of  the  note  and  entitled  to 
all  the  rights  and  remedies  against  the  appel- 
lant that  the  bank  had  when  it  acquired  the 
note;  but  this  court  under  the  authority  of 
the  Falres  Case,  held  that,  by  the  payment  of 
the  original  debt  and  the  supposed  acquisi- 
tion of  the  note  thereby  as  purchaser  by  the 
appellee  McBrlde,  the  note  was  extinguished 
and  McBride's  remedy  was  upon  the  implied 
promise  to  reimburse  him  and  not  upon  the 
note.  In  the  case  at  bar,  the  security  held  by 
the  payors  of  the  note  sued  on  was  the 
$16,000  note  delivered  to  them  as  collateral, 
and  was  a  separate  transaction  complete 
witliin  itself.  Clearly  it  was  not  necessary.  It 
occurs  to  us,  from  the  diaracter  of  such 
security,  in  order  fbr  Ferguson  to  make  it 
available  in  enforcing  the  Implied  promise  of 
Smith  and  Kynerd  to  reimburse  him  for  the 
payment  or  purchase  of  the  $12,600  note  in- 
dorsed by  him,  that  said  note  should  be  kept 
alive.  When  he  paid  off  and  discharged  as 
surety  the  said  $12,500  note,  equity  subrogat- 
ed him  to  the  $16,000  note  as  collateral  to 
the  implied  promise,  and  it  was  not  essen- 
tial, in  order  to  do  full  Justice  between  the 
parties,  that  the  original  debt  be  treated  as 
subsisting.  The  fact  therefore  of  the  exis- 
tence of  the  $16,000  note  does  not  operate  to 
render  Inapplicable  the  principle  announced 
In  Falres  v.  Cockerell  and  McCavlck  v.  Mc- 
Brlde, supra. 

[2]  Under  the  authorities  we  are  constrain- 
ed to  hold  that  the  right  of  action  of  Fergu- 
son in  this  case,  according  to  his  pleadings, 
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was  upon  the  Implied  promise  arising  out  of 
the  relation  of  the  parties,  and  not  upon  the 
note  upon  which  he  and  his  ooplalntlir,  the 
Security  National  Bank,  sued.  The  trial 
amendment  filed  by  the  defendants  In  error 
does  not.  In  our  opinion,  alter  the  case.  The 
allegations  of  that  amendment,  to  the  efTect 
that  It  was  not  Intended  to  extinguish  the  note 
sued  on,  but  that  the  Intention  was  at  the 
time  of  the  alleged  purchase  of  the  note  by 
Ferguson  from  the  bank  to  keep  It  alive  for 
(he  benefit  and  protection  of  the  rights  of  the 
bank,  etc.,  were  Ineffectual  to  show  such  in- 
tention and  understanding.  This  is  true  for 
the  reason  that  the  allegations  of  the  trial 
amendment  of  defendants  In  error  were  con- 
tradictory of  and  repugnant  to  the  distinctly 
alleged  Qict  In  the  amended  petition,  of 
whldi  the  said  trial  amendment  was  a  x>art; 
that  Ferguson  did  "for  a  valuable  and  ade- 
quate consideration  purchase  the  note;  that 
the  bank  indorsed  It  to  him;  and  that  he  be- 
'came  the  owner  thereof."  Having,  according 
to  these  allegations,  purchased  and  paid  off 
the  note,  the  legal  consequences  resulting 
therefrom  are  that  the  note  was  extinguished, 
and  no  suit  could  thereafter  be  maintained 
up<m  it,  and  that  the  only  remedy  of  Fergu- 
son, the  surety,  or  the  bank,  if  it  had  any 
remedy  at  all  against  the  makers  of  said 
note,  was  upon  the  implied  promise.  The 
allegations  of  the  trial  amendment  were 
doubtless  Ineffectual  to  keep  the  note  sued 
on  alive  and  furnish  the  defendants  In  error 
a  cause  of  action  upon  It,  for  the  additional 
reason  that  the  Implied  promise  on  the  part 
of  the  principal  obligors  in  the  note  to  re- 
imburse the  surety  In  the  event  he  paid  the 
note  was  raised  by  the  law  at  the  time  the 
contract  of  suretyship  was  made,  and  there  Is 
no  allegation  that  this  legal  obligation,  by 
an  understanding  of  all  the  parties  to  the 
transaction  at  that  time,  was  set  aside  or 
limited,  and  that.  In  the  event  Ferguson 
I>aid  off  the  note  or  became  the  purchaser 
thereof,  the  note  s]|ikuld  be  assigned  to  him 
with  all  the  rights  of  the  original  payee  to 
sue  thereon  and  enforce  it  according  to  its 
terms.  The  allegations  are,  as  we  under- 
stand them,  to  the  effect  that  It  was 
the  understanding  and  intention  of  H. 
W.  Ferguson  and  the  Security  National 
Bank,  at  the  time  it  is  alleged  that  Fergu- 
son purchased  the  note  sued  on,  and  that  of 
Smith  and  Kynerd,  the  principal  obligors, 
that  the  note  should  not  be  extinguished,  but 
assigned  to  Ferguson  as  the  owner  thereof, 
and  kept  alive  for  the  protection  of  the  bank, 
etc.  The  status  and  legal  rights  of  the  jjar- 
Ites,  as  we  understand  the  law,  were  fixed 
at  the  time  the  note  was  executed  and  In- 
dorsed by  H.  W.  Ferguson,  and  that  no  agree- 
ment or  Intention  of  Ferguson,  the  surety, 
and  the  bank,  the  payee,  at  the  time  surety 
purdiased  the  note  and  paid  it  off,  could 
change  those  rights  or  the  legal  consequences 
which  would  otherwise  result  from  audi  pur- 


chase and  payment  The  conslderatloa  paid 
by  Ferguson  for  the  note  In  salt  is  not  spe- 
cifically alleged.  The  allegation  Is  simply 
that— 

"For  a  valuable  and  adequate  consideration 
he  (Ferguson)  purchased  from  plaintiff  Securi- 
ty National  Bank  the  said  original  and  renewal 
notes  of  112,500,"  etc. 

The  statement  made  by  defendants  In  error 
In  their  brief,  that  "the  petition  of  plaintiff 
shows  upon  Its  face  that  the  only  act  done 
by  H.  W.  FergnscHi  in  connection  with  ao 
adjustment  of  the  note  declared  upon  was  t« 
execute  his  own  note  to  the  bank,  which  noti 
of  Ferguson  had  not  been  paid  and  was  past 
due  at  the  time  of  the  trial  of  the  case  ic 
the  court  below,"  does  not  seem  to  be  borne 
out  by  the  record  before  us.    It  is  alleged.  In 
effect,  that  on  the  same  day  Ferguson  pur- 
chased the  note  sued  on  he  secured  a  loon 
from  the  bonk  of  $12,589,  and  executed  hia 
note  therefor,  and  that  he  delivered  the  $12,- 
500  note  made  by  Smith  and  Kynerd  and  In- 
dorsed by  him,  and  which  he  purchased  from 
the  bonk,  together  with  the  $16,000  collateral 
note,  to  the  bank  to  secure  the  payment  of 
his  said  note  for  $12,690  executed  for  the 
loan   he  had  obtained;   but  nowhere  Is  It 
expressly  averred  that  the  $12,509  note  was 
executed  and  delivered  to  take  up  the  note 
sued  on.    On  the  contrary.  It  is  alleged  that 
the  $12,509  note  was  executed  by  Ferguson  for 
the  loan  he  had  obtained  from  the  bank.    But 
If  it  Is  a  warranted  inference  from  the  alleg- 
ed practically  contemporaif^us  transactions 
that  the  note  of  $12,599  mentioned-  was  the 
consideration    for   the   alleged   purchase   of 
the  note  sued  on,  or  whatever  may  have  been 
the  consideration  for  th^f>urcha8e  by  Fergu- 
son of  the  note  Indorsed  by  him  and  sued  on 
in  this  action,  it  Is  manifest  from  the  plead- 
ings that  the  bank  was  satisfied  with  it,  and 
Indorsed  without  recourse  and  delivered  to 
Ferguson  the  $12,500  note.    The  allegations 
of  the  amended  petition  show  that  Fergitson 
for  a  valuable  and  adequate  consideration 
purchased  tiie  note,  and  it  appears  from  the 
trial  amendment  of  the  defendants  In  error 
that  "said  note  was  indorsed  by  the  Security 
National  Bank  to  H.  W.  Ferguson  without 
recourse."     The  allegations  shoiw  that  the 
bank  was  satisfied,  and  that  the  debt  due 
it  by  Smith  and  Kynerd  as  iHrindpal  obligors 
and    Ferguson    as    surety    was    discharged. 
This  being  true,  neither  Ferguson  nor  the 
bank  had  any  cause  of  action  upon  It.      It 
seems  that  the  implied  promise  of  Smith  and 
Kynerd  to   reimburse  Ferguson  for   paying; 
off  the  note  Is  not  the  subject  of  assignmrat 
(HolUman  v.  Bogers,  supra);  but,  if  it  is, 
there  Is  no  allegation  of  such  assignment. 
The  only  theory  upon  which  the  bank  sought 
to  recover  was  that  the  note  sued  on  hod  not 
been  extinguished.     So  that  If  It  should  be 
conceded  that  Ferguson's  cause  of  action  -was 
subject  to  assignment,  yet  Id  this  state  of 
the  pleadings,  since  we  hold  that  the  note 
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was  exUngnished  by  the  purchase  and  pay- 
ment of  Pergosou,  It  does  not  appear  that  the 
bank  would  hare  any  right  of  recovery 
whateTer  upon  the  Implied  promise. 

[3]  The  substance  of  the  fourth  and  last 
assignment  of  error  Is  that  the  trial  court 
erred  In  rendering  Judgment  In  faror  of  the 
plaintiff  H.  W.  Ferguson  for  $406.40,  because 
that  court  was  without  jurisdiction  of  said 
amount.  Fearguson  claimed,  as  we  have 
»hown,  that  when  the  |12,B0O  note  Indorsed 
by  him  matured  he  was  compelled  to  pay  the 
Interest  demanded  In  order  to  secure  an  ex- 
tension, amounting  to  $167.50,  and  In  addi- 
tion thereto  was  compelled  to  pay  on  an  In- 
jitallment  of  interest  wUdi  had  matured  on 
the  collateral  note  of  $16,000,  $269.40,  to  pre- 
serre  that  security,  and  prayed  separatdy 
for  Jndgm«it  In  his  favor  for  the  aggregate 
of  these  two  amounts.  Ferguson  having  no 
right  of  action  on  the  note  sued  on,  and  the 
amount  of  the  Interest  alleged  to  have  been 
paid  being  less  than  $600,  we  think  this  as- 
signment Is  well  taken. 

The  note  sued  on  having  been  paid  off  and 
extinguished,  and  the  allegations  of  the 
trial  amendment  not  alleging  facts  showing 
a  cause  of  action  in  either  of  the  def^idants 
in  error  on  the  note  sued  ou,  but  the  facts  al- 
leged In  said  trial  amendment  being  contra- 
dictory and  repugnant  to  tlie  allegations  of 
tlie  i)etltlon,  of  which  It  Is  made  a  part,  the 
wliole  petition  was  obnoxious  to  the  demur- 
rers urged  by  plaintiff  In  error,  and  said  de- 
murrers should  have  been  sustained.  Falres 
T.  Oockerell,  88  Tex.  428,  31  S.  W.  190,  639, 
38  L.  R.  A.  628:  McCavlck  v.  McBride,  189 
S.  W.  796;  Rowe  v.  Horton,  65  Tex.  89;  Barry 
V.  ScrewiUen's  Ass'n,  67  Tex.  250,  3  S.  W. 
261;  Stelnbadc  v.  Clt7  of  Galveston,  41  S.  W. 
S23. 

It  follows  frmn  the  conduslons  reached 
that  It  Is  our  duty  to  reverse  the  Judgment  of 
tbe  district  court,  and  as.  In  our  opinion,  the 
case  should  have  been  disposed  of  on  plain- 
tiff In  eoTor's  dmnurrers,  with  tbe  right  of 
defendants  in  error  to  amend,  the  case  will 
be  remanded. 

Judgment  reversed,  and  cause  remanded. 


RICHARDSON  et  al.  v.  HARLBSS. 
(No.  6088.) 

(Court  of  Civil  Appeals  of  Texas.    San  Anto- 
nio.   Nov.  13,  1918.     Rehearing  De- 
nied Dec.  11, 1918.) 

Appeai.  akd  Erbob  «=>931(1)  —  Review  — 
jcdcxert. 

In  deference  to  the  trial  court,  tbe  testi- 
mony of  the  successful  party  should  be  accept- 
ed fa  true  by  the  appellate  court. 

Enwr  fr<Mn  Bexar  County  Court;  John  H. 
Clark,  Judge. 


Actl<m  by  Ben  F.  Harless  against  Mrs. 
J.  D.  Richardson  and  another,  begun  in  jus- 
tice court  and  appealed  by  def^idants  to  tbe 
county  court,  and,  from  a  judgment  there 
for  idalntlff,  defendants  bring  errm:.  Af- 
firmed. 

Gordon  Bullitt,  of  San  Antonio,  for  plain- 
tiffs in  error. 

K..  H.  Ward,  of  San  Antonio,  for  defend- 
ant In  error.  , 

MOUBSUND,  J.  Defendant  in  error  sued 
plaintiffs  In  error  In  justice's  court  of  Harris 
county,  and  upon  tbe  sustaining  of  a  plea  of 
privilege  the  cause  was  transferred  to  tbe 
justice's  court,  precinct  No.  I,  of  Bexar  coun- 
ty. From  a  judgment  in  favor  of  plaintiffs 
In  error,  an  appeal  was  talLea  by  defendant 
in  error,  and  judgment  rendered  in  his  favor 
in  tbe  county  court.  Defendant  in  error  sued 
to  recover  a  diamond  ring  or  $115,  its  value, 
shipped  by  him  to  plaintiff  in  error  Mrs.  J. 
D.  Richardson.  Plaintiffs  In  error's  answer. 
In  so  far  as  it  is  material  to  the  assignments 
of  error,  was  to  the  effect  that  Mrs.  Richard- 
son was  not  indebted  to  defendant  In  error 
In  any  amount;  that  the  diamond  ring  was 
fully  paid  for  by  a  chance  purchase  by  her 
In  a  certain  box  sale,  known  and  designated 
by  def«idant  in  error  as  the  "Harless  2nd 
Diamond  Box  Sale,"  which  was  at  that  time 
carried  on  by  defendant  in  error;  that  she 
paid  the  full  amount  of  $5  demanded  by  de- 
fendant in  etroi;  that  be  accepted  the  same; 
and  that  the  box  containing  the  diamond  ring 
was  expressed  to  her  In  pursuance  of  said 
chance  so  purdiiased  by  her.  They  further 
alleged  that  said  purchase  and  contract  of 
purdiase,  and  sale,  was  a  lottery  and  chance 
agreem^it,  and  violated  the  statutory  law 
of  Texas,  and  that  the  contractual  acts  of  de- 
fendant In  error  were  therefore  void. 

Defendant  in  error  replied  to  this  pleading 
with   a   general  denial. 

The  evidence  discloses  that  tn  the  Houston 
Post  of  June  5,  1914,  defendant  in  error  in- 
serted an  advertisement,  of  "Harless  2nd 
Diamond  Box  Sale,"  stating  in  substance 
that  boxes  would  contain  articles  that  are 
regular  $5  values.  In  addition  to  scores  of 
other  articles  worth  up  to  $395,  many  of 
which  were  enumerated.  Mrs.  Richardson, 
on  June  5,  1914,  sent  defendant  In  error  a 
money  Mrder  for  $6  for  "one  of  Harless  2nd 
Diamond  Box  sale"  Saturday  June  oth.  She 
stated  that  he  should  send  contents  of  dia- 
m<Hid  box  by  "sealed  express,"  and  that, 
"Yon  may  return  money  order  if  your  sales 
are  not  made  by  mail."  Defendant  In  error 
received  this  letter  and  expressed  to  Mrs. 
Richardson  a  diamond  ring,  writing  her 
that  he  was  shipping  her  the  ring  ou  ap- 
proval, and  that  he  would  make  her  a  special 
price  on  same  of  $116;  that  he  thought  it 
was  as  flue  a  stone  as  the  one  he  sold  her 
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In  San  Antonio.  H«  received  no  t^ly,  and 
on  June  15th  wrote  her  again.  On  June 
16th,  he  sent  b&t  a  draft  for  (5,  and  asked 
that  the  ring  be  returned  by  return  mall.  On 
the  same  day  he  talked  to  her  over  the  tele- 
phone and  asked  her  what  she  was  going  to 
do  about  the  ring.  She  said  that  she  did  not 
know  whether  she  would  return  It  or  pay  for 
It;  that  her  husband  was  going  to  Galveston 
In  a  few  days  and  would  come  by  and  see 
about  It.  The  draft  was  returned  In  a  letter 
by  Mrs.  Richardson.  On  June  24th,  defend- 
ant In  error  wrote  Mr.  Richardson,  asking 
for  the  ring  or  the  money,  and  stating  that 
he  had  made  the  price  very  plain  when  he 
shipped  the  ring.  Finally,  Mrs.  Richardson 
told  him  she  Intended  to  keep  the  ring ;  that 
she  had  paid  for  It.  Defendant  in  error  te»- 
tilled  the  box  sale  was  declared  off,  after  the 
chief  of  police  had  notified  him  it  would  con- 
stitute a  violation  of  law,  and  that  he  did 
not  ship  the  ring  to  Mrs.  Richardson  in  pur- 
suance of  the  advertisement,  but  ebipped  It 
on  approval.  Mrs.  Richardson  testified  she 
did  not  receive  the  letter  of  June  6th,  but  re- 
ceived those  dated  June  15tb  and  16th. 

Plaintiffs  in  error  contend:  (1)  That  the 
evidence  conclusively  shows  a  completed  con- 
tract of  sale  to  Mrs.  Richardson  of  the  ring 
for  $5;  (2)  that  the  ring  was  sent  pursuant 
to  a  "lottery  or  chance"  transacaon.  In  vio- 
lation of  law,  and  that  he  cannot  take  ad- 
vantage of  his  violation  of  the  law,  and  there* 
fore  Is'  not  entitled  to  recover. 

Taking  defendant  in  error's  testimony  to 
be  true,  which  must  be  done  In  deference  to 
the  Judgment  of  the  trial  court,  it  appears 
that  he  did  not  accept  the  $5  in  payment  of 
a  box  in  the  lottery,  if  it  was  a  lottery;  that 
in  fact  the  box  sale  scheme  had  been  aban- 
doned. Bven  if  her  letter  be  considered  as 
an  acceptance  of  his  advertised  offer,  and  as 
making  a  contract  for  a  box  in  the  sale,  the 
fact  that  he  failed  to  comply  with  such  con- 
tract would  not  authorize  a  judgment  depriv- 
ing him  of  property  he  offered  to  sell  her  at 
a  certain  price.  If  the  scheme  was  unlawful, 
as  contended  by  plaintiffs  in  error,  they 
would  be  unable  to  enforce  the  compliance  of 
defendant  In  error  with  his  offer  to  send  a 
box.  The  minds  of  the  parties  never  met  on 
a  contract  by  which  defendant  in  error  was 
to  sell  Mrs.  Richardson  the  diamond  ring  in 
question  for  $5.  The  ring  was  sent  to  her  on 
approval  at  a  price  of  $116,  which  is  not 
strange  in  view  of  statements  in  her  letter 
concerning  a  former  purchase  of  a  diamond 
ring  from  him.  She  declined  to  pay  the 
price,  but  refused  to  return  the  ring.  De- 
fendant in  error  did  not  send  the  ring  pur- 
suant to  any  sale  conducted  on  the  lottery 
plan,  nor  does  he  rely  upon  any  such  sale  to 
recover.  It  therefore  appears  there  is  no 
merit  In  either  of  the  contentions  made  by 
plaintiffs  in   error. 

Judgment  affirmed. 


THOMAS  et  aL  ▼.  DHIRItlOK.     (No.  6872.) 

(Court  of  Civil  Appeals  of  Texas.    Austin. 
Nov.  27, 1918.) 

1.  Appeal  and  £kbob  ®=3555— Mattebs  Rz- 
viEWABLit— Objection. 

Where  the  record  shows  that  appellants 
objected  to  the  court's  charge,  and  the  anthen- 
ticatlon  of  the  judge  showa  that  these  objec- 
tiona  were  presented  and  overruled,  and  that 
appellants  excepted  to  the  action  of  the  court 
before  the  charge  was  read  to  the  jury,  an  as- 
signment is  sufficient,  although  the  formal  bill 
of  exceptions  was  stricken  out  by  order  of  this 
court 

2.  Afpeai.  anp  Bbbok  <8=>742(1)  —  Mattebs 
Rbtibwablk  —  ABSiaNioBNis  OT  Ekbor  — 
PaoposinoR. 

A  statement  under  a^  proposition,  which  Is 
confined  to  a  statement  of  tiie  pleadings  and 
the  Issues  sought  to  be  raised,  and  does  not 
undertake  to  set  out  the  substance  of  the  evi- 
dence bearing  on  the  proposition,  is  Insufficient. 

8.  Bnxa  aso  Notes  9s»537(1)— BxTENsior?— 
Evidence. 
Telephoning  to  holder  of  note  regarding  ex- 
tension, and  failure  of  holder  to  keep  promise 
then  made  to  meet  maker,  did  not  even  raise 
a  question  for  the  jury  on  the  issue  as  to 
whether  there  was  agreement  for  extension. 

4.  Ten  DEB  <s=»7— AcnoN  on  Note. 

A  tender  by  the  maker  to  the  payee  of  a 
note  does  not  constitute  a  tender  as  to  the 
holder  of  the  note,  where  the  maker  knows 
that  the  payee  no  longer  has  any  authority  in 
the  matter. 

5.  Appeal  and  Ebbob  ^=9555 — Mattebs  Be- 
VIEWABLE— "Exception"— SuFFicaBNCT. 

Where  the  formal  exception  was  stricken 
out,  and  the  transcript  only  showed  that  a 
charge  was  presented  to  the  court  and  refused, 
and  that  defendant  excepted,  as  shown  by  the 
indorsement  of  the  judge  on  the  special  charge, 
the  notation  and  authentication  are  insufficient 
to  constitute  an  "exception''  under  the  statute. 
[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Excep- 
tion.] 

Appeal  from  District  Court,  McLennan 
County ;  Geo.  N.  Denton,  Judge. 

Action  by  B.  H.  Derrick  against  Webb 
Thomas  and  others.  Judgment  for  plaintiff, 
and  defendants  Thomas  and  Friedsam  ap- 
peaL    Affirmed. 

O.  W.  BarcuB  and  Alva  Bryan,  both  ot 
Waco,  for  appellants. 

W.  I*  Eason,  of  Waco,  for  appellee. 

BRADY,  J.  Appellee,  B.  H.  Derrick,  In- 
stituted this  suit  against  appellants,  Webb 
Thomas  and  I.  W.  Friedsam,  and  one  T.  O. 
Westbrook,  alleging  that  by  general  warranty 
deed,  dated  February  11, 1915,  John  F.  Rowe 
conveyed  to  Westbrook  a  certain  tract  ot 
land  in  McLennan  county,  Tex.,  and  that  as  a 
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part  of  tbe  consideration  for  the  aald  coa- 
reyance  Westbrook  executed  to  Bowe  bIz 
aegotlable  pramlssory  notes  of  same  date  bjb 
the  deed,  asA  dne  <m  or  beSore  November  1, 
1916.  1917,  1918,  1919,  1920^  and  1921.  r»- 
spectlTely.  Tbe  notes  bore  Interest  from 
date  at  tbe  rate  of  8  per  cent,  per  annum, 
and  provided  for  10  per  cent,  attorney's  fees ; 
also  containing  a  danae  tliat  tbefallnre  to 
pay  any  one  of  said  notes,  or  any  install- 
ment of  Interest,  sbonld,  at  tlie  election  of 
the  holder,  mature  all  of  tbe  notes.  The 
first  three  notes  were  for  9200  eadi,  the 
fourth  and  fifth  for  $200  each,  and  the  sixth 
for  $240.  The  vendor's  lien  was  retained  hi 
tbe  deed  and  in  tbe  notes  to  secure  the  pay- 
ment of  same. 

The  petition  alleged  that  prior  to  Norem-. 
ber  1,  1916»  the  maturity  date  of  the  first 
note,  John  T.  Rowe,  the  payee,  sold,  in- 
dorsed, and  delivered  all  of  said  notes  to  the 
plaintur.  Derrick,  who  at  the  date  of  the 
filing  of  the  petition  was  the  owner  and 
bolder  of  the  notes  and  lien  securing  same. 
Tbe  petition  further  alleged  that  in  March, 
1915,  Westbrook  and  wife  conveyed  the  land 
to  Friedsam  and  Gliomas,  who  assumed  pay- 
ment of  the  notes  and  agreed  to  pay  the 
same.  Plalntlfl  further  alleged  that,  at  the 
maturity  of  the  first  note,  defendants  hav- 
ing failed  and  refused  to  pay  the  same,  he 
exercised  the  option  to  mature  all  of  the 
notes,  and  demanded  payment  It  was  al- 
leged that  the  notes  were  placed  In  tbe  hands 
of  an  attorney,  W.  Ia  EJascm,  for  collection, 
and  that  plaintiff  was  entitled  to  recover  the 
attorney's  fees  siiedfled. 

Westbrook  made  no  defense,  but  Friedsam 
and  Thomas  pleaded  a  general  denial,  and 
also  that  John  F.  Rowe  was  the  owner  and 
holder  of  the  notes  In  suit,  and  that  he  had 
extended  the  time  of  payment  of  the  first 
note;  that  before  the  expiration  of  the  ex- 
tension period  said  defendants  tendered  to 
Rowe  the  amount  due  on  the  first  note,  to- 
gether with  Interest.  Said  defendants  claim- 
ed that  thereby  plaintiff  was  not  entitled  to 
declare  all  of  the  notes  due;  that  no  at- 
torney's fees  had  accrued,  and  no  interest 
after  the  alleged  tender ;  and  they  asked  for 
Judgment  over  against  Rowe,  In  event  they 
should  be  held  liable  to  plaintiff.  No  serv- 
ice was  had  on  Rowe,  and  be  was  dismissed 
from   the  suit. 

The  court  instructed  the  Jury  to  return  a 
verdict  for  plaintiff  against  all  of  the  de- 
fendants for  tbe  amount  due  on  all  of  the 
notes,  with  interest  and  attorney's  fees,  and 
f<Hr  foreclosure  of  the  vendor's  Uen,  and  ver- 
dict and  judgment  were  rendered  according- 
ly. Upon  motI(»i  of  tbe  appellee,  filed  In 
this  court,  to  strike  out  all  of  appellants' 
bills  of  exception  and  all  assignments  of 
error,  this  court  sustained  so  much  of  the 
motion  as  related  to  the  bills  of  exception, 
and  flcdered  stricken  fio»  the  teootd  all 


the  bills,  but  overruled  the  motion  as  to  the 
assignments  of  error. 

Appellants'  first  assignment  of  error  com- 
plains of  the  court's  action  in  peremptorily 
instructing  the  Jury  to  return  a  verdict  for 
plaintiff,  because  defendants  had  pleaded  an 
extension  agreement  with  Rowe,  who.  It  is 
claimed  iu  said  assigimient,  was  admittedly 
the  agent  of  appellee,  Derrick,  knd  also  be- 
cause It  was  pleaded  that  appellants  had 
made  a  tender  to  Rowe  of  the  amount  of 
the  first  note  prioir  to  tbe  institution  of  the 
salt,  or  tbe  placing  of  the  notes  in  the  hands 
of  an  attorney  for  collection.'  The  assign- 
ment contends  that  tbe  testimony, made  these 
defenses  Issues  of  fact,  which  appellants 
were  entitled  to  have  the  jury  pass  upon, 
and  that  It  was  error  to  take  these  Issues 
from  tbe  jury  by  the  peremptory  instruction. 

Appellee  objects  to  tbe  consideration  of 
this  assignment  of  error,  because  the  specific 
objections  to  the  court's  charge  were  em- 
bodied in  a  formal  bill  of  exception,  which 
bill  was  stricken  out  by  the  order  of  this 
court  heretofore  referred  to.  Appellee  fur- 
ther objects  to  the  consideration  of  said  as- 
signment because  of  the  alleged  insuffidency 
of  the  statement  under  appellants'  first  prop- 
osition. 

[1  ]  Ah  Inspection  of  the  record  shows  that 
appellants  objected  to  tbe  court's  charge  in 
peremptorily  instructing  a  verdict  for  plain- 
tiff, substantially  as  set  forth  In  said  assign- 
ment, and  the  authentication  of  the  judge 
shows  that  these  objections  were  presented 
and  overruled,  and  that  appellants  excepted 
to  the  action  of  the  court  before  the  charge 
was  read  to  the  Jury.  We  consider  this  a 
substantial  compliance  with  the  statute,  and 
that  the  assignment  is  sufficient.  Independent- 
ly of  the  formal  bill  of  exception,  which  was 
taken,  but  stricken  out  by  order  of  this  court. 
Under  the  authority  of  Railway  Co.  v.  Dick- 
ey, 108  Tex.  126,  187  S.  W.  184,  we  hold 
that  no  formal  bill  of  exception  was  neces- 
sary, and  that  the  exception  above  indicated 
was  sufficient  to  entitle  the  objections  to  be 
considered  on  appeal.  Therefore  the  appel- 
lee's first  objection  to  said  assignment  is 
overruled. 

[2]  As  to  the  second  objection  to  this  as- 
signment, the  statement  under  appellants' 
first  proposition  Is  doubtless  deficient.  In  that 
it  seems  to  be  confined  to  a  statement  of  the 
pleadings  of  defendants  and  the  Issues  sought 
to  be  raised,  and  apparently  does  not  under- 
take to  set  out  the  substance  of  the  evidence 
bearing  on  the  proposition.  However,  the 
statement  of  facts  Is  not  at  all  voluminous, 
and,  In  view  of  the  disposition  we  shall  make 
of  this  case,  we  have  decided  to  overrule  the 
second  objection  also,  and  to  consider  the 
assignment 

If  It  should  appear  from  the  record  In  this 
case  that  tbe  pleadings  and  evidence  show 
a  valid  extension  agreement  between  appel- 
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lants  and  appellee,  and  that  before  the  ex- 
piration of  the  extension  period  apptilants 
made  a  legal  and  sufBcient  tender  to  appel- 
lee of  the  amount  due  Tip<m  the  first  note  In 
controversy,  or  If  an  Issue  of  fact  was  raised 
by  the  evidence  upon  these  defenses,  It  is 
obvious  that  the  trial  court  erred  In  taking 
the  case  away  from  the  jury  and  in  per- 
emptorily Instructing  for  the  platntifF. 
Hence  it  b^omes  material  to  consider  what 
Issues  were  made  by  the  pleadings,  and  what 
were  the  facts  proven  upon  the  trial. 

First,  it  should  be  stated  that  the  claimed 
agency  of  John  F.  Rowe  In  making  the  al- 
leged extension  agreement  was  not  an  Issue 
in  the  case,  because  appellants  did  not  plead 
that  Rowe  made  an  extension  agreement 
as  agent  for  the  appellee,  Derrick;  but  their 
answer  alleged  that  the  agreement  was  made 
With  Rowe  alone,  and  that  Rowe  was  him- 
self the  owner  and  holder  of  the  notes  at 
the  time  of  the  alleged  agreement  and  tender. 

Upon  the  trial,  appellee,  B.  H.  DerriA,  tes- 
tified that  he  never  at  any  time  agreed  to  an 
extension  of  any  of  the  notes  in  controver- 
sy; that  he  never  even  promised  to  meet 
Mr.  Thomas  and  to  discuss  the  question  of 
extension  with  him.  In  this  be  is  supported 
by  the  testimony  of  John  F.  Rowe.  Mr.  Der- 
rick further  testified  that  he  acquired  and 
became  the  owner  of  all  the  notes  early  in 
1916,.  not  later  than  March,  and  this  testi- 
mony is  undisputed.  He  further  testified, 
«ylt^p,at  contradiction,  that  the  notes  were 
turned  over  by  him  to  Mr.  W.  L.  £ason,  an 
attorney,  for  collection,  on  November  7,  1&16, 
and  it  is  also  an  undisputed  fact  that  he 
had  agreed  to  pay  Mr.  Eason  the  attorney's 
fees  provided  In  the  notes.  Mr.  Derrick  fur- 
ther testified  that  Mr.  Rowe  did  not  inform 
tilm  that  he  bad  made  any  agreement  wltb 
Mr.  Thomas  to  extend  the  notes  or  Interest 
for  a  few  days,  and  he  denied  that  a  tender 
of  any  part  of  the  notes  was  ever  made  to 
him  by  Thomas. 

!rhe  evidence  shows  that  a  notice  was  sent 
to  appellant  Frledsam  by  the  Central  Texas 
Exchange  National  Bank,  dated  October  31, 
1916,  notifying  him  that  the  first  note  would 
be  due  Novonber  1,  191C,  and  requesting  at- 
tention. Appellant  Thomas  admitted  that  be 
had  knowledge  of  this  notice  prior  to  the 
time  that  he  claimed  to  have  had  the  alleg- 
ed extension  agreement  with  Mr.  Rowe. 

It  was  also  an  undisputed  fact  that  on  No- 
vember 8,  1916,  W.  I#.  Eason,  attorney  for 
appellee,  notified  appellants,  and  also  T.  O. 
Westbrook,  by  letter  that  he  held  for  collec- 
tion, for  account  of  B.  F.  Derrick,  the  own- 
er, the  notes  In  controversy,  and  also  notified 
them  that  Mr.  Derrick  had  exercised  the  op- 
tion of  declaring  all  the  notes  due,  because 
of  nonpayment  of  the  first. 

John  F.  Rowe  testified  to  the  visit  of  Mr. 
Thomas  to  his  office  on  November  8,  1918, 
and  to  the  request  of  Mr.  Thomas  to  talk 


to  Mr.  Derrick;  but  he  denied  that  Mr.  J)»- 
rick  had  agreed  to  come  to  bis  (Rowe's)  of- 
fice to  discuss  the  matter.  He  further  tes- 
tified that  Mr;  Thomas  on  one  occasion  did 
speak  to  him  about  trying  to  get  him  to  car- 
ry the  note  for  him  for  about  10  days,  but 
that  he  Informed  Mr.  Thomas  that  the  notes 
belonged  to  Mr.  Derrick  aad  that  be  bad  no 
rights  in  the  matter  at  all. 

The  testimony  of  both  Derrick  and  Rowe 
wholly  falls  to  show  any  agreement  to  ex- 
tend the  notes,  or  any  of  them,  and  is  InsuflS- 
dent  to  even  raise  an  issue  upon  that  ques- 
tion. The  testimony  of  Mr.  Bowe  shows 
that  appellant  Thomas,  after  be  left  the  of- 
fice of  Rowe  on  November  8th,  undertook  to 
tender  Rowe  some  money,  presumably  the 
amount  of  the  first  note,  which  be  refused  to 
receive,  assigning  as  his  reawm  that  it  look- 
ed like  Thomas  wished  to  put  him  In  the  at- 
titude of  settling  the  difference  between  him- 
self and  Derrick. 

Appellant  Thomax  testified  as  a  witness 
in  bis  own  behalf.  He  stated  that  prior  to 
November  1,  1916,  he  had  received  no  noti- 
fication vrlth  reference  to  the  notes,  but  that 
on  November  6th  be  called  on  Mr.  Rowe, 
who  refused  to  accept  the  Interest,  and  want- 
ed him  to  take  It  up  with  Mr.  Derrick;  that 
he  called  at  the  bank  to  pay  the  notes  on 
November  7th,  but  that  tbat  day  was  a  hol- 
iday, and  he  could  not  get  into  tibe  t>ank; 
tbat  the  following  day  he  was  Informed  by 
the  bank  tbat  Mr.  Rowe  bad  the  notes,  and 
he  went  to  see  Rowe  about  them;  that  this 
was  the  occasion  when  be  bad  Uie  conversa- 
tion over  the  telephone  with  Mr.  Derrick,  and 
when  be  claimed  tbat  Derrick  promised  to 
come  down  to  Rowe's  office  to  see  him.  Be 
admitted  that  while  be  was  In  Mr.  Rowe's 
office  on  November  8th,  waiting  for  Mr.  Der- 
rick, be  knew  that  the  notes  were  in  Mr. 
Eason's  hands  for  collection,  and  that  Mr. 
Eason's  office  adjoined  Mr.  Rowe's  office, 
but  that  be  never  went  to  Mr.  Eason's  office 
to  see  about  the  notes,  nor  did  be  make  any 
attempt  to  tender  tbe  amount  of  any  of  tbe 
notes  to  Mr.  Eason;  tbat  about  November 
14tb  or  15tb  be  received  the  letter  of  Mr. 
Eason,  demanding  payment  and  advising  that 
all  the  notes  had  been  declared  due,  but  that 
be  did  not  thereafter  communicate  with  said 
attorney.  He  testified  that  he  oftered  to  pay 
Mr.  Derrick  over  the  telephone  from  Mr. 
Rowe's  office,  and  that  Mr.  Derrick  promised 
to  come  down,  but  tbat  be  never  came. 

These  are  tbe  only  witnesses  who  testified 
at  tbe  trial,  and  the  above  are  substantlally 
all  the  facts  bearing  upon  tbe  Issues.  We 
have  carefully  examined  tbe  statement  of 
facts,  and  especially  the  testimony  of  ap- 
pellant Thomas,  and  we  do  not  find  tbat  he 
ever  testified  to  any  extension  agreement 
made  with  appellee,  Derrick;  and  be  testi- 
fied to  no  facts  which  would.  In  our  opin- 
ion, raise  that  issue.  Neither  do  the  facts 
show   any   agreement  to  extend   ttas  aotes 
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made  vltlk  the  payea  and  former  holder  at 
the  notes,  J<dm  F.  Bowe;  nor  are  there  any 
bicts  or  drcumstancea  In  the  record  tending 
to  make  that  an  issue  of  tact  for  the  jury. 

As  to  the  alleged  tender,  it  does  appear 
that  appellant  Thomas  tendered  the  ankounc 
doe  on  the  first  note,  with  Interest,  to  John 
F.  Bowe,  on  November  8,  1916,  but  at  that 
ttrne  Howe  was  no  longer  interested  in  the 
notes;  tiny  were  the  property  of  appellee 
Derrick  and  had  been  placed  with  his  attor- 
ney, W.  U,  Baaon,  for  collection,  which  fact 
«u  known  to  said  appellant. 

[3,4]  From  the  foregoing  facts,  we  oon- 
clnde  that  there  was  no  eridenoe  on  the  trial 
stt£Scient  to  raise  an  issue  of  fact  to  go  to 
the  Jnry,  npoa  ^ther  the  issne  of  an  agree- 
moit  to  extend  the  notes  or  the  tender  of 
payment  to  appellee.  Those  being  the  only 
issnes  really  raised  by  the  pleadings,  we  are 
of  the  cqftoion  that  the  court  properly  la- 
stmcted  the  jury  to  find  for  the  plaintiff. 
The  first  assignment  of  error  Is,  therefore, 
overruled. 

(II  The  second  assignment  of  error  com- 
plains of  the  action  of  the  trial  court  in  fail- 
ing and  refusing  to  give  to  the  jury  appel- 
lants' special  charge  Mo.  1,  which  attempted 
to  present  the  alleged  defenses  of  an  exten- 
sion agreement  and  tender  of  payment.  Ap- 
pellants' Mil  of  exception  complaining  of  the 
i-onrt's  action  in  refusing  such  charge  has 
been  stricken  out  by  this  court,  and  the  as- 
aignmait  is  not  sui>ported  by  any  proper  bill 
<^  exceptiim.  ^e  transcript,  however,  does 
show  ttiat  this  cliaise  was  presented  to  the 
court  and  refused;  and  the  defendant  ex- 
cepted as  shown  by  the  indorsement  of  the 
judge  on  the  spei^l  cbatge.  Wc  do  not 
think  the  notation  aftd  authentication  of  the 
Judge  sufficient  to  constitute  an  exception 
to  his  acUoo  under  the  statute,  and  the  a»- 
slgmnent  should  not  be  considered.  Howev- 
er, we  are  of  the  opinion  that  the  evidence 
did  not  raise  the  issue  sought  to  be  submitted 
in  the  said  spedai  charge  requested  and  re- 
fused, for  the  reasons  Indicated  above  in  dia- 
poeing  of  the  first  assignment  of  error;  and 
if  the  assignment  should  be  considered,  we 
think  it  wittKHit  merit,  and  It  Is  therefwe 
orerruJed. 

Appellants'  third  assignment  of  error  com- 
plains of  the  trial  court's  action  in  failing 
and  refusing  to  submit  to  the  jury  special 
charge  No.  2,  reQuested  by  ai^ellants.  This 
assignment  Is  in  the  same  situation  as  the 
second  assignment  of  error  with  reference 
to  the  bill  of  exception,  and  also  as  to  the  ab- 
sence of  any  evidence  whatever  to  raise  the 
issues  sought  to  be  submitted  in  said  special 
«barg&  Therefore  this  assignment  is  also 
overruled. 

nie  fourth,  fifth,  sixth,  and  seventh  assign- 
ments of  error  all  complain  of  the  action 
of  tlie  trial  court  in  failing  and  refusing  to 


prepare  and  d^ver  a  written  charge  to  tiie 
jury,  and  in  giving  a  peremptory  Instruction 
for  plaintiff,  because  it  is  claimed  tberdn 
that  there  were  issues  of  fact  made  by  the 
evidence  under  the  defenses  pleaded  by  appel- 
lants, which  were  proper  to  be  passed  upon 
by  the  Jury. 

In  view  of  the  disposition  we  have  made 
of  the  first  assignment  of  error,  we  believe 
there  is  no  merit  in  any  of  the  last  four  as- 
signments. They  are  controlled  by  the  same 
rule,  and,  having  concluded  that  there  was 
no  evidence  sustaining  or  raising  an  issue  of 
fact  under  any  of  the  defenses  pleaded  by 
appellants,  the  conclusion  is  compelled  that 
the  trial  court  properly  instructed  a  verdict 
for  plaintiff,  and  therefore  the  fourth,  fifth, 
sixth,  and  seventh  assignments  of  error  are 
also  overruled. 

Finding  no  reversible  error  in  the  leoord, 
the  judgment  is  affirmed. 

Affirmed. 


DOLEN  et  al.  v.  LOBIT  at  aL     (No.  7617.) 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 

Oct.  23,  1918.    Rehearing  Denied 

Dec.  19,  1918.) 

1.  AsTKBSE  Possession  9=^115(6)— BxtJauai 
or  L,A.nnL0B0  amd  Tknakt— Qoxsnon  vqb 
Jdbt.  . .  .^ 

In  trespass  to  try  title,  where  defendi^t 
claimed  title  by  adverse  possession,  whether  di^ 
fendant  was  a  tenant  of  plaintiff  held  for  the 
Jary. 

2.  Lakd&obd  ano  Tenant  4=37— Babu  or 
ReXiATIon— Natdbe  or  Contract. 

The  relation  of  landlord  and  tenant  rests 
at  last  upon  a  contract,  and,  while  it  need 
not  be  express,  there  must  exist  such  facts  as 
to  the  acts,  conduct,  and  intention  of  the  par- 
ties as  will  property .  give  rise  to  one  by  im- 
plication. 

3.  liANDLOKD  ano  TENANT  4±»66(S)— ADVBBBK 

Possession  bt  Tenant. 
Assuming  that  defendant,  an  employ^  of  a 
partnership  using  land  of  plaintiff  with  bis 
consent  without  payment  of  rent,  was  a  tenant 
of  the  plaintiff,  such  relation  was  ended  by  dis- 
solution of  the  partnership  and  abandonment  of 
the  land,  although  the  employ^  was  given  fences 
remaining  after  a  prairie  fire,  where  the  land 
was  open  to  the  public  and  unfenced  for  two 
years  before  defendant  re-entered  and  fenced  it. 

Pleasants,  C.  J.,  dissentUig  in  part. 

Appeal  from  District  Court,  Harris  Coun- 
ty; Henry  J.  Dannenbaum,  Judge. 

Trespass  to  try  title  by  L.  Loblt  and  others 
against  I.  S.  Dolen  and  others.  Judgment 
for  plaintiffs,  and  defendants  appeal.  Re- 
versed and  remanded. 

Campbell,  Myer,  Myer  &  Freeman,  of  Hous- 
ton, for  appellants. 
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Maco  &  Minor  Stewart  and  R.  W.  Honk, 
fill  of  Houston,  and  Albert  J.  De  Lange^  of 
OalveatoD,  for  appellees. 

GRAVES,  3.  Appellees  sned  appellanta  In 
tlie  court  below  In  trespass  to  try  title  to 
recover  597.85  acres  of  land  In  the  J.  W. 
Moody  survey  In  Harris  connty,  Tex. 
Among  otber  ideas,  the  latter  set  up  thdr 
claim  to  tiie  land  under  the  statute  of  ten 
years'  limitation. 

At  the  close  of  the  evidence,  upon  motion 
of  appellees,  the  court  peremptorily  Instruct- 
ed a  verdict  In  their  favor,  upon  which  judg- 
ment was  duly  entered,  and  appellants  pre- 
sent this  appeal. 

A  number  of  assignments  of  error  are  urg- 
ed, differing  in  form  and  manner  of  state- 
ment, but  all  directed  against  the  court's 
action  In  giving  the  peremptory  instrdctlon. 
The  main  contention  is  that  the  question  of 
whether  or  not  appellants'  possession  and  oc- 
cupancy of  the  land  was  as  tenants  of  appel- 
lees, or  of  those  who  held  under  appellees 
was  one  of  fact  for  the  Jury  to  determine 
under  all  of  the  evidence,  and  should  not 
have  been  taken  from  them  by  the  court 
This  contoitlon,  we  think  is  easily  correct, 
without  giving  to  the  evidence  what  seems  to 
us  to  be  Its  full  force.  As  we  read  the  state- 
ment of  facts,  it  was  weU-nl^  If  not  indeed 
conduslvely  established  that  no  such  tenancy 
existed,  and  that  the  independent  and  ad- 
verse possession  of  the  land  by  the  Dolens 
began  early  In  1896  and  continued  uninter- 
ruptedly down  until  the  time  of  the  trial; 
but  this  court  is  not  asked  to  render  Judg- 
ment in  favor  of  appellants,  their  «ole  com- 
plaint being  that  the  court  below  erred  in 
taking  the  case  from  the  Jury.  Accordingly, 
we  merely  sustain  so  much  of  the  various 
assignments  as  presents  that  error,  and  re- 
verse and  remand  the  cause  for  another  trial. 

The  issue  of  tenancy  referred  to  arose 
out  4^  the  f(dK>wing  transactions  between 
and  among  the  various  persons  interested: 

In  18S9  or  1890,  J.  O.  Hutcheson  and  I.  6. 
Baker  began  the  conduct  of  a  partnership 
cattle  business  near  Cypress  in  Harris  coun- 
ty, keeping  their  cattle  and  horses  in  pastures 
known,  respectively,  as  the  H.  R.  pasture, 
the  Big  pasture,  the  Kelley  Hill  pasture, 
and  the  Pony  pasture ;  the  last  named  being 
used  exclusively  for  cow  ponies.  From  1891 
or  1892  to  about  June,  1895,  appellant  I.  S. 
Dolen  worked  for  the  firm  of  Hutcheson  & 
Baker  as  their  ranch  foreman,  looking  after 
and  caring  for  their  stock  in  these  different 
pastures;  they  furnishing  him  while  engag- 
ed In  their  services  the  Rock  Roberts  house 
to  live  in.  In  1890,  the  597.85  acres  in  con- 
troversy, together  with  other  lands,  was  in- 
closed by  Hutcheson  &  Baker  in  what  was 
thus  known  as  the  Pony  pasture,  under  con- 
sent to  them  that  it  might  be  so  inclosed 


from  M.  Levy  and  J.  LoUt,  predeoBssors  of 
appellees  In  title  thereto;  no  roit  being 
paid  them  for  the  pilvllege. 

Hutcheson  A  Baker  s^d  ail  their  partner- 
ship cattle  In  le&i,  deUvered  them  In  tbe 
spring  of  1895,  and  Immedlatdy  dissolved 
their  partnerribip ;  both  members  going  out 
of  the  cattle  business.  A  few  caw  {Mcies 
may  have  been  left  over;  bat,  after  thus  sell- 
ing their  8t04^,  the  firm  had  Imt  a  single 
transaction,  which  was  to  fatten  some  beeves, 
dosing  that  out  in  Mardi,  1896w  The  firm 
did  not  use  the  Pony  pasture.  In  whicn 
was  included  the  land  in  controversy,  aft- 
er the  delivery  of  their  stock  in  the  spring 
of  1895,  and  soon  thereafter  a  prairie  fire 
almost  oomplet^y  destroyed  Its  east  string 
of  fence  and  seriously  damaged  the  west 
string.  I.  S.  Dolen  ceased  working  for  the 
firm  of  Hutcheson  &  Baker  in  June,  1895, 
and  Baker  died  In  June,  1896,  Just  before 
his  death  giving  Dolen  his  int»est  In  such 
wire  and  posts  as  tbis  fire  had  left  In  the 
east  string  of  the  Pony  pasture  fence.  J.  C. 
Hutcheson,  the  other  member  of  the  firm, 
subsequently  gave  Dolen  his  interest  also 
In  the  remnants  of  wire  and  posts  left  in 
this  fence  after  the  fire.  Neither  Hutcheson 
nor  Baker  knew  what  use  Dolen  Intended 
to  make  of  these  remnants  of  posts  and  wire, 
neither  gave  him  consent  to  take  «nr  nse  an; 
part  of  the  Moody  land,  neither  knew  that 
he  had  any  intention  of  fmdng  or  osing 
any  of  it,  and,  according  to  the  testtmonj 
of  Dolen,  It  lay  eat  on  the  OMnmons,  unfenc 
ed,  and  used  by  the  public  generally  foi 
over  two  years  subsequent  to  the  fire  follow- 
ing  their  discontinuance  ot  its  use ;  but  earlj 
in  1898  I.  S.  Dolen,  having  hi  the  meantime 
bought  87%  acres  in  liie  Roberts  survey  t< 
the  south,  and  17S  acres  In  the  Gary  and  Bar 
row  surveys  to  the  east  and  south  of  th( 
Pony  pasture  as  constructed  and  maintain 
ed  by  Hutcheson  ft  Baker,  built  a  substan 
tial  three-strand  barbed  wire  fence  so  as  t( 
Inclose  within  it  the  097.85  acres  In  con 
troversy  and  the  87%  and  176  acre  tracts 
thus  purchased  by  him.  While  In  doing  thi! 
he  used  such  posts  and  wire  of  the  oU 
HutdJeeon  ft  Baker  fottce  around  their  Pen; 
pasture  as  were  fit  for  the  purpose  and  sub 
stantially  followed  its  lines  along  the  nortl 
and  part  of  the  east  sides,  he  extended  it 
south  and  east  strings  In  order  to  Indudi 
the  three  additional  tracts  he  had  purchased 
and  drew  in  its  west  string  to  the  line  be 
tween  the  Merritt  and  the  Moody  surveys 
thus  Comprising  within  what  was  thereafre 
generally  known  in  that  community  as  **D€ 
len's  pasture,"  In  all  860.35  acres,  as  a  sains 
597.85  acres  of  the  Moody  only  as  used  b, 
Hutcheson  ft  Baker. 

Dolen  testified,  and  In  all  essential  feature 
he  was  corroborated  by  other  witnesses 
that  from  and  after  the  fixing  up  of  thi 
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sew  fence  by  htmseU,  tbough  sever  Jutring 
known  who  owned  It,  he  iatended  to  anA  did 
claim  the  Moody  697.SS  acres  openly  and 
Botorloady  agstnst  the  wortd;  that  he  contln- 
wmaty  kept,  osed,  and  occBpled  It  for  tte  ot>- 
o^tlon  of  hla  dairy  buslnesa  tintll  the  date  of 
tbis  trial,  at  all  times  maintaining  hla  fences 
and  gates  np  and  closed,  and  keefring  his  stoc^ 
within  and  other  people^s  stodt  ont  of  It, 
having  actually  Uved  on  the  adjoining  Gary 
leo  acres  since  1900;  that  Hntcheaon  ft  Bak- 
er not  only  had  nothing  whatever  to  do  wiflk 
his  so  taking  poesesalon  of  and  occupying 
tbe  Ifoody  land,  by  any  agreement  with  bim, 
or  otherwise,  but  neither  of  them  knew  of  it 

[1]  There  are  distributed  through  the  state- 
ment of  facts  some  drcnmstanoes,  wblcb, 
taken  and  considered  apart  from  their  re- 
lation to  the  body  of  the  testimony  as  a 
whole;  may  to  some  extent  tend  to  Impeach 
the  accuracy  and  the  continuity  of  the  abore 
recitation  of  conditions  attending  and  sur- 
rounding Dolen's  possession  and  use  of  the 
land  In  suit,  and  upon  these  the  appellees 
lay  much  stress  In  their  brief ;  but  we  think 
by  no  Indulgence  toward  them,  nor  favorable 
allowance  for  them,  do  they  conclusively 
estabUsh  that  Dolen's  possession  of  the  land 
was  a  lawful  one,  begun  under  Hutcheson 
&  J)aker  and  continued  without  substantial 
change  by  himself,  and  was  not  adverse,  as 
is  contended  In  support  of  the  trial  court's 
Judgment.  Upon  the  contrary,  as  suggested 
at  the  outset,  were  that  contention  here 
made,  this  court  would  be  Inclined  to  bold 
that  the  record  discloses  the  exact  reverse; 
to  say  the  least  of  it,  the  Issue  was  one  of 
fact  for  the  Inry. 

[2]  The  relation  of  landlord  and  tenant 
rests  at  last  upon  a  cofitract,  and,  while  it 
need  not  be  express,  there  must  exist  such 
facts  as  to  tbe  acts,  conduct,  and  Intention 
of  the  parties  aa  wUl  properly  give  rise  to  one 
by  Implication.  Buling  Case  Law,  vol.  16, 
p.  541;  1  Woods  on  Landlord  and  Tenant, 
f  1 :   24  Cyc.  pp.  876,  877,  and  882. 

[3]  If  the  testimony  we  have  summarized 
from  the  evidence  could  be  said  to  raise  an 
Issue  of  toiancy  of  Dolen  under  Hutcheson 
&  Baker  at  all — since  he  was  merely  thdr 
hired  ranch  forenum,  looking  after  the  cow 
ponies  they  kept  upon  a  tract  of  land  ho, 
during  their  tenure,  neither  lived  upon,  knew 
who  were  the  owners  of,  nor  In  any  manner 
exerdaed  any  dominion  over  other  than  keep- 
ing up  the  fences — such  relation  could  not 
have  survived  the  dissolution  of  their  part- 
nership, their  consequent  abandonment  of 
the  use  of  the  land  in  1899,  and  its  having 
lain  oat  on  the  commons,  tmfenced,  and  used 
by  the  public  generally  from  that  date  until 
Dolen  refenced  it  early  la  1898,  because  any 
relatloosbip  of  tenancy  whldi  may  have  ex- 
isted between  iHutcbeson  &  Baker  and  the 


owners  of  the  land  ended  wltb  tbe  former's 
abandonment  of  its  naa 

The  Judgment  is  reversed,  and  the  cause 
remanded. 

Beversed  and  remandeda 

PI/EAgANTS,  O.  J.,  dissenting  In  part. 
See  207  S.  W.  964. 


SUMMIT  PLACE  CO.  v. 
(No.  6978.) 


TEKREM* 


(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

July  1, 101&    On  Motion  for  Behearing, 

Nov.  6,  1918.) 

1.  Atpbai.  and  Ebbob  «=>524— Map  Not  At- 

TACHSD  TO  PiNDINO— CoNBIDEBATIOir. 

Although  record  fails  to  show  that  map 
was  attached  to  findings  of  fact,  where  there 
is  a  complete  map  among  papers  which  were 
attached  to  statement  of  facts,  and  both  par- 
ties rely  on  such  map,  it  will  b«  considered  by 
court  on  appeal,  there  l>eing  no  dispute  con- 
cerning fact  that  it  ia  a  part  of  statement  of 
facts. 

2.  ExcHANOB  OP  Fbofebtt  €=s>3(1)  —  False 
Repeesentations— Evidence. 

Where  plaintiff  received  title  to  a  lot  114 
feet  wide,  representation  of  defendant  witt 
whom  he  exchan^  property,  that  lot  had  ll4 
feet  front,  would  be  Uterally  true,  although  the 
114  feet  included  16  feet  taken  up  by  sidewalk 
aad  private  parking,  and  judgment  for  plaintiff 
cannot  be  sustained  on  the  ground  that  fraad 
was  peqietrated  by  means  of  sudi  representa- 
tion. 

8.  ElxoHANOE  OF  Pbopebtt  «=>4^-Oontbact— 

GoHSTBVOnON. 

Where  plaintiff  ezdianged  property  with 
defendant  for  lot  represented  by  defendant  to 
be  114  feet  wide,  but  whidi  plaintiff  alleged  wag 
only  98  feet  wide,  held  that  deed,  when  con- 
strued as  a  whole,  vested  in  plaintiff  the  fee  to 
sidewalk  space  and  title  to  private  parking,  so 
that  lot  was  114  feet  wide  as  represented. 

4.  Dboicatioit  «=b48— Salb  of  Lot— Biobts 
OF  Gbantkb. 

Previous  dedication  of  sidewalk,  by  map 
duly  recorded,  and  by  reference  made  a  part  of 
deed,  precludes  grantee  from  using  sidewalk 
apace  for  building  purposes. 

5.  Deeds  cs>111— Inbtbuotion— OoNFuomra 

CliAUSES. 

If  deed  contains  conflicting  clauses,  which 
cannot  be  reconciled,  the  clause  will  be  retain- 
ed which  gives  the  greatest  estate,  and  the  clause 
in  conflict  therewith  rejected. 

6.  Deeds    9=>90— AitBiauixr— Cokstbuction 
or  Favob  of  Gbanteb. 

Any  ambiguity  must  be  resolved  in  favor 
of  the  grantee. 

7.  BoxmoABiES  «=320(1)— Btbxbts— Abuttimq 
Ownebs. 

The  owner  of  a  lot  abutting  on  a  street  ac- 
quires the  fee  to  the  middle  of  tbe  street. 
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On  Motion  for  Bdiearing. 

8.  Dedication  ^=9l8<l)— Stbekts. 

Deed  expressly  stating  that  all  streets  and 
alleys  are  d^icated  to  the  public  generally,  and 
especially  to  the  city,  that  red  lines'  on  map  in- 
dicate public  sidewalks,  four  feet  wide,  and  that 
green  shadings  indicate  private  parking  be- 
tween the  sidewalk  and  curbing,  would  consti- 
tute a  dedication  to  the  public  of  an  easement 
in  sidewalk  space,  but  not  in  strip  designated 
private  parking. 

9.  Drdication    «=al9(4)— Fiuna   Map— Or- 

FECT. 

Jf  intention  of  maker  of  map  was  to  include 

sidewalk  space  and  private  parking  space  as 
portions  of  corner  lots,  such  intention  was 
adopted  by  the  owner  when  it  recorded  the  map. 

Error  from  District  Court,  Bexar  County; 
W.  F.  EzeU,  Judge. 

Supplemental  motion  for  rehearing  by 
plaintiff  and  motion  for  rehearing  by  defend- 
ant. Defendant's  motlim  overruled,  and 
plaintiff 8  motion  granted  and  judgment  re- 
versed. For  former  opinion,  see  203  S.  W. 
1110. 

McAskill,  Simmang  ft  Mauermann  and 
Leonard  Brown,  aU  of  San  Antonio,  for  plain- 
tiff in  error. 

John  W.  Turner  and  Barrett  ft  Barrett,  all 
of  San  Antonio,  for  defendant  in  error. 

MOURSUND,  J.  [1]  While  the  court  re- 
cited in  his  findings  of  fact  that  a  copy  of 
a  portion  of  the  map  of  Summit  Place  addi- 
tion, and  of  the  Instrument  dedicating  streets 
in  Bald  addition,  is  attached  to  the  findings 
of  fact,  the  record  fails  to  show  that  this  was 
done;  but  there  is  a  complete  map  of  said 
addition  among  the  papers  which  had  been 
attached  to  the  statement  of  facts  and  be- 
came detached  in  some  way.  .  This  map  is 
relied  upon  in  the  briefs  of  b^th  parties, 
and,  there  being  no  dispute  concerning  the 
fact  tb^t  It  is  a  part  of  the  statement  of 
facts,  we  conclude  that  we  erred  in  refusing 
to  consider  it  when  ■we  originally  decided 
this  case*t203  8.  "Wl  1110). 

[2]  The  only  representation  pleaded  and 
relied  upon  is  that  plaintiff  In  error  repre- 
sented lot  6,  block  7,  In  Summit  Place  ad- 
dition, as  containing  114  feet  front  on  Queens-, 
borough  Court.  Plaintiff  in  error  contends 
that  the  lot  in  question  does  in  fact  contain 
114  feet,  and  therefore  the  representation 
made  by  Roos  was  In  fact  true.  In  his  brief 
defendant  in  error  says: 

"Just  how  it  can  be  contended  that  defendant 
in  error  got  114  feet  is  something  more  than 
we  can  conjecture;  but,  if  he  did,  this  case 
should  be  reversed  and  rendered." 

The  question,  therefore,  is,  did  defendant 
In  en-or  by  his  deed  obtain  title  to  a  lot 
containing  114  feet?  The  deed  describes  the 
lot  as  lot  No.  6^  block  7,  as  shown  by  the 


map  of  Summit  Place.  Tters  la  ii»  state- 
ment as  to  the  size  of  the  lot.  Vbe  map 
shows  that  the  lot  lies  west  of  Howard 
street,  and  fronts  oa  QueeaiboroaCh  Court. 
The  black  line  between  lots  5  and  $  Is  mark- 
ed "154.17,"  and  the  line  at  the  rear  of  the 
lot  is  marked  "114.0."  ntese  are  the  only 
figures  appearing  with  reference  to  such  lot 
Tbare  la  a  green  shaded  line  along  the  front 
and  the  side  on  Howard  street,  and  at  the 
comer  red  lines  cross  each  other  Just  inside 
the  green  shading,  and  run  out  to  the  street. 
The  map  has.  indorsed  on  lb  a  duly  acknowl- 
edged dedication  of  streets  and  alleys  in  Sum- 
mit Place,  executed  by  the  Summit  Place 
Company,  through  its  president,  J.  O.  TMrell, 
and  attested  by  defendant  in  error,  who  at 
that  time  was  secretary  of  the  company. 
That  instrument  contains  the  following  state- 
meat: 

"The  red  lines  on  map  indicate  public  side- 
walks 4  feet  wide,  and  the  green  E^adinga  in- 
dicate private  parking  between  the  public  side- 
walk and  the  curbing  along  the  streets." 

The  right  was  reserved  therein  by  the 
company  for  three  years  to  construct  sue* 
sidewalks  and  curbings  as  it  might  desire. 
The  deed  contains  the  following  proyiatoa*. 

"That  such  residence  shall  be  as  much  as  two 
stories  in  height,  and  cost  and  be  fairly  worth 
not  less  than  ten  thousand  dollars  (|8,000.0O), 
and  no  part  thereof,  except  the  steps  descending 
from  the  gallery  or  building,  shall  be  located 
nearer  than  fifty  (50)  feet  from  the  curb  line 
on  the  front  of  said  premises,  nor  nearer  than 
ten  (10)  feet  from  the  side  lines  of  said  prem- 
ises, and  shall  face  the  front  line  of  said  prem- 
ises, to  wit,  on  Queensborough  Coturt;  tiiat  no 
outbuildings  or  private  stables,  or  any  part 
thereof,  shall  be  erected,  placed,  or  permitted  on 
said  premises  at  a  distance  of  more  than  fifty 
(50)  feet  from  the  rear  line  of  said  premises,  and 
not  less  than  forty  feet  from  aay  side  street; 
that  no  fences  or  copings  whatsoever  more  than 
three  (3)  feet  in  height  shall  be  erected,  placed, 
or  permitted  upon  said  premises  at  a  distance 
nearer  than  seventy-five  (75)  feet  from  the  front 
line  of  said  premises,  and  not  nearer  than  forty 
feet  from  any  side  street,  and  no  fence  or  cop- 
ing shall  be  erected  on  any  lot  outside  of  the 
proposed  sidewalks  as  shown  by  the  recorded 
plat  of  said  addition,  and  provided,  further, 
that  the  four-foot  strip  designated  on  the  map 
of  said  addition  as  a  sidewalk  is  dedicated  to 
the  public  for  such  purposes,  and  the  Summit 
Place  Company  reserves  the  right  to  build  a 
sidewalk  along  said  strip  as  provided  in  said 
map." 

Defendant  in  error  admitted  that.  It  the 
sidewalk  and  private  i>arking  be  included  as 
a  part  of  the  lot,  it  omtains  114  feet.  It  la 
contended  that  the  map  shows  that  measure- 
ments were  to  be  made  from  the  sidewalk. 
This  contention  is  based  on  the  fact  tliat 
the  lot  across  Queensborough  Court  from 
lot  6  has  its  back  Une  marked  "114,"  and 
the  green  space  marked  In  small  figures  "12," 
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mdi  matt  being  near  the  fnmt  of  tbe  lot. 
(Yom  this  is  dednced  the  theory  that  the  114 
does  not  Include  tiie  12 ;  but  upon  what  ean 
sach  tbeny  reatf  The  "114"  la  written 
mneh  Uiver  than  the  "12,"  and  It  la  ]«8t 
as  planatble  that  it  relates  to  tlie  entire  line 
upon  whidi  it  is  placed  as  that  it  was  only 
intended  to  mark  part  of  it,  and  that  the 
"12"  was  idaoed  for  the  purpose  of  Aowlng 
how  much  of  the  114  was  taken  np  by  private 
parking.  The  width  of  the  sidewalk  la  not 
delineated  on  the  map,  nor  la  the  apace  re- 
served  therefor  marked  at  the  rear  end  of 
the  lot;  and  therefore  the  flgures  114,  even 
according  'Jto  defendant  In  enafa  theory, 
would  include  the  sidewalk,  for  the  line  Is  un- 
broken until  it  Intersects  the  green  shading. 
If  the  figures  along  the  lines  exclude  the 
green  shading,  then  the  figures  indicating 
the  depth  of  the  various  lots  also  are  arrived 
at  by  measuring  <Hiiy  to  the  private  parking. 
.Utention  is  also  called  to  the  fact  that  the 
figures  "114.0"  appear  inside  of  the  lot;  but 
ta  every  figure  relating  to  the  lots  appears 
inside  of  them,  and  none  on  the  outside,  no 
theory  can  be  deduced  that  such  figures  were 
intended  to  only  mark  the  distance  to  side- 
walks or  private  parking.  Wbea  the  map. 
which  is  fairly  accurately  drawn.  Is  consid- 
ered carefully,  and  distances  represented  by 
the  lines  of  the  various  lots  are  compared, 
it  is  found  that  lot  6  and  the  lot  opposite  it, 
which  has  the  same  front,  must  run  to  the 
curb  In  order  to  get  the  distance  of  114  feet. 
This  is  easUy  ascertainable  by  comparing  the 
front  lines  of  the  100  feet  inside  lots  and 
lot  3.  block  1,  -which  has  a  front  of  08  feet, 
with  the  lines  on  said  lot  6  and  the  lot  oppo- 
site it,  measuring  such  lines  west  from  the  red 
sidewalk  line  Instead  of  the  curb.  Of  course, 
tf  lot  6  extends  only  to  the  sidewalk,  the 
other  comer  lots  also  extend  to  the  side- 
walk. If  defendant  in  error's  theory  that 
measurements  are  to  be  made  from  the  side- 
walk be  taken  as  correct,  we  are  confronted 
with  the  fact  that  comer  lots,  whose  rear 
lines  are  marked  100  feet,  are  mapped  on  a 
different  scale  fr(xn  the  inside  lots,  whose 
rear  line  is  also  marked  100  feet,  and,  fur- 
thermore, that  said  lot  6,  conveyed  to  defend- 
ant in  error  by  plaintiff  In  error,  is  mapped 
on  a  different  scale  from  the  other  lots  In 
the  same  block.  While  there  are  a  few  In- 
accuracies In  the  map,  when  it  is  taken  as  a 
whole  a  comparison  of  lines  shows  that  the 
comer  lot  distances  must  be  taken  from  the 
curb  in  order  to  credit  the  drawer  of  the 
map  with  using  the  same  scale  in  mapping 
the  entire  addition. 

[3]  DefHidant  In  error  seeks  to  deduce 
from  one  of  the  restrictions  in  the  deed  an 
intent  to  make  tbe  sidewalk  the  boundary 
of  lot  No.  6.  The  provision  is  to  the  effect 
that  no  boilding  shall  be  placed  nearer  than 
10  feet  frmn  the  side  lines.  If  the  side  line 
of  No.  6  was  the  cnrb  line,  the  building  could 
be  placed  <»  gnnmd  designated  for  .sidewalk; 


therefoi«  tt  U  eontended  Qiat  by  side  line 
was  meant  the  line  of  the  sidewalk,  and  that 
lot  6  woold  be  bounded  by  the  sidewalk. 
We  do  not  believe  this  provision  could  be 
given  the  effect  of  limiting  lot  6  to  08  feet, 
and  ttras  reserving  to  the  grantor  the  fee  in 
the  space  fOr  sidewalk  and  private  parking: 
There  Is  nothing  in  the  deed  showing  a  sep- 
arate conveyance  of  audi  parcels.  They  are 
either  conveyed  as  part  of  lot  6  or  not  at 
all.  The  lot  craiveyed  is  referred  to  in  all 
of  the  building  restrictions'  as  the  "prem- 
ises," and  the  "cnrb  line  on  the  front  of  said 
premises"  is  m«itloned,  and  it  is  provided 
that  no  fmce  or  coping  shall  be  erected  on 
any  lot  outside  of  the  proposed  sidewalks,  as 
shown  by  the  recorded  plat  of  said  addition. 
These  redtals  indicate  dearly  that  the  prem- 
ises conveyed,  nam^,  lot  6^  blodc  7,  extends 
to  the  cnrb.  It  Is  true  that  if  the  "side 
lines"  of  said  premises,  as  used  by  the  drawer 
of  the  deed,  be  assumed  to  be  the  curb  lines, 
a  building  could  be  placed  so  as  to  extend 
two  feet  over  the  sidewalk.  An  intention 
to  penult  that  to  be  done  would  be  in  direct 
conflict  with  the  Intent  expressed  to  reserve 
for  the  benefit  of  the  public  as  a  sidewalk 
the  space  designated  for  that  purpose,  and, 
as  the  grantor  would  naturally  not  undertake 
to  grant  any  rights  of  whldt  it  had  previ- 
ously divested  itself,  it  Is  reasonable  that 
the  real  Intent  was  to  require  the  building  to 
be  erected  not  less  than  10  feet  from  the 
sidewalk  line,  as  to  corner  lots. 

[4]  The  previous  dedication,  duly  record- 
ed, of  the  sidewalk  space  made  part  of  the 
map,  and  therefore,  by  reference,  a  part  of 
the  deed,  predudes  the  grantee  from  wAag 
the  sidewalk  space  for  building  purposes. 

[t]  If  the  deed  be  viewed  as  having  con- 
flicting clauses,  which  cannot  be  reconciled, 
the  clanse  will  be  retained  whldi  gives  the 
greatest  estate,  and  the  clause  in  conflict 
therewith  will  be  rejected.  The  deed,  as  a 
whole,  would  be  construed  to  vest  in  the 
grantee  the  fee  to  the  sldciwalk  space  and  the 
title  to  the  private  parking,  with  the  re- 
striction that  he  is  not  permitted  to  place 
any  fences  thereon. 

[I]  Any  ambiguity  must  be  resolved  in  fa- 
vor of  the  grantee,  and,  when  the  deed  is 
considered  as  a  whole,  it  is  apparent  that 
the  lot  conveyed  includes  the  sidewalk  space 
and  the  private  parking  space.  If  this  was  a 
suit  invi^ving  tlUe  to  said  strips  of  land,  the 
grantor  could  not  maintain  a  contention  that 
the  same  were  not  parts  of  the  lot  conveyed 
by  it.  The  deed  shows  by  several  recitals 
that  such  strips  are  part  of  the  premises 
conveyed,  and  It  cannot  be  contended  that 
such  rights  i&s  the  grantee  has  therein  pass- 
ed to  him  by  reason  of  Ids  purchatie  of  prop- 
erty abutting  thereon. 

[7]  The  owner  of  a  lot  abutting  on  a  street 
acquires  the  fee  iSo  the  middle  of  the  street; 
but  It  is  hardly  probable  that  the  owner  of 
a  lot,  if  spedflcaUy  limited  to  the  sidewalk 
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as  his  line,  wotfld  own  the  fee  In  tbe  land 
nsed  for  sidewalk,  and  that  designated  mere- 
ly as  "private  parking,"  and  then  tha  fee 
to  the  middle  of  the  street  We  cuiclade 
that  the  coort  erred  In  holding  that  lot  6  has 
a  frontage  on  QaeenSboroot^  Coort  oC  only 
98  feet  The  representation  alleged  to  have 
been  made  by  appellant  is  literally  tma  It 
follows  that  no  judgment  can  be  sustained 
on  the  ground  that  fraud  was  perpetrated  by 
means  of  such  representation. 

The  conclusion  announced  by  ns  is  derived, 
as  a  matter  of  law,  from  the  deed  and  the 
map  made  part  thereof.  If  such  Instmments 
left  the  intent  vague  as  to  what  was  convey- 
ed, the  verbal  testimony  of  those  who  were 
instrumental  in  laying  oat  and  platting  the 
addition  supports  the  constmctlon  adopted 
by  us.  Eiven  the  defendant  in  error  believes 
that  he  became  entitled  under  the  deed  to 
some  kind  of  estate  w  rights  in  the  private 
parking  space.  His  theory  was  that  tbe  side- 
walk and  private  parking  was  not  a  part  of 
the  lot  and  he  expressed  the  opinion  that  he 
did  not  get  114  feet  but  also  stated  that  if 
he  did  he  could  not  use  It    He  also  said : 

"As  to  making  no  claim  to  it,  I  wonldn't 
want  to  allow  anybody  to  build  a  negto  shanty 
there  or  anything  of  that  kind;  I  think  it  be< 
longs  to  the  public.  I  think  probably  I  own 
to  the  middle  of  the  street  but  I  couldn't  util- 
ize it;   couldn't  handle  It" 

In  speaking  of  sales  at  lots  by  blm  In  the 
same  addition,  defendant  In  error  said: 

"In  these  deeds  I  sold  by  the  lot  and  specified 
from  the  curb  measurements.  I  can't  recall  if 
in  these  deeds  I  made  I  acM  from  tha  curb,  but 
I  am  sure  I  sold  this  corner  lot  at  one  time; 
that  I  explained  how  it  was.  I  explained  that 
there  were  sixteen  feet  there  in  the  curb  and 
sidewalk,  and  explained  how  it  was  measured." 

There  was  no  allegation  that  Boos  repre- 
sented the  lot  as  containing  114  feet,  exclu- 
sive of  sidewalk  space  and  private  iMirking, 
nor  did  defendant  In  error  testify  to  any 
such  representation.  Defendant  in  error  did 
not  allege  that  Boos  knew  appellee  was  la- 
boring under  the  mistaken  belief  that  the  lot 
contained  114  feet  measuring  from  the  side- 
walk, and  that  he  fraudulently  concealed 
from  appellee  the  fact  that  such  belief  was 
erroneous.  Defendant  In  error  made  a  mis- 
take in  his  construction  of  what  Boos  meant 
by  his  statement  and  would  not  have  taken 
lot  0  at  $60  per  foot  had  he  known  that  he 
was  expected  to  alloiw  for  the  16  f ^let  includ- 
ed in  sidewalk  and  private  parking;  bnt  this 
Is  not  a  case  based  on  any  allegation  of  mis- 
take, bnt  a  suit  for  damages  for  fraud,  and, 
as  the  representation  relied  upon  is  shown 
as  a  matter  of  law  to  have  been  literally 
true,  the  court  erred  In  his  conclusions  of 
fact  and  Judgment. 

We  do  not  wish  to  be  tmderstood  as  ap- 
proving the  theory  as  to  measure  <tf  damages 
upon  which  this  case  was  tried. 

The  order  overruling  plaintiff  in  error's 


motha  fl>r  rebearlng  la  set  aside,  cad  a  re- 
hearing granted  npon  said  motion  and  the 
supplemental  motion  for  rehearing ;  OtB  ludg- 
niflot  of  affirmance  heretofore  enteied  in  this 
cause  is  set  aslde^  and  judgment  rendered 
in  lien  thmeof  that  tlie  defendant  in  error 
take  nothing  by  his  anlt  but  that  he  recover 
all  costs  Inenned  In  the  trial  court  op  to 
the  trial  of  the  canae^  it  not  being  dear  when 
the  taxes  were  paid,  and  that  plaintUT  In  er- 
ror recover  of  defendant  in  error  the  remain- 
der of  the  costs  Incurred  in  the  trial  court 
as  well  aa  the  coats  of  appeaL 

On  Motion  for  Beheailng. 

The  defendant  In  error's  motion  for  re- 
hearing presents  the  contention,  in  substance, 
that  by  virtue  of  the  acts  of  Summit  Place 
Company,  in  making  and  filing  for  record 
the  map,  accompanied  by  the  deed  of  dedica- 
tion, the  space  designated  for  private  park- 
ing and  sidewalk  became  portions  of  the 
street  and  that  the  right  of  the  purchaser 
of  lot  6  to  use  sudi  sldeiwalk  ^ace  and  pri- 
vate parking  space  would  be  only  such  right 
as  he  has  in  common  with  the  public.  De- 
fendant in  error  does  not  appear  to  be  en- 
tirely clear  as  to  whether  the  parcel  is  a 
public  park  or  part  of  the  street  While  the 
contention  is  urged,  and  frequently  repeated, 
that  It  is  a  part  of  the  street,  he  relies  on 
the  cases  wherein  it  has  been  held  that  to 
lay  out  a  town  and  designate  a  plat  as 
"Park"  will  be  held  to  constitute  a  dedica- 
tion of  such  siMce  as  a  public  park,  in  the 
absence  of  anything  to  show  a  contrary  in- 
tention. If  this  parcel  was  dedicated  to  the 
pubUc  as  a  park,  the  owner  of  every  lot  In 
Summit  ]^lace  addition  will  be  confronted 
with  problems  relating  to  Ingress  and  egress 
and  the  control  of  what  is  to  be  planted  in 
front  of  his  residence.  "In  order  to  oonstltate 
a -dedication  of  private  property  to  public  use, 
it  must  clearly  appear  that  the  owner  intend- 
ed to  absolutely  and  irrevocably  set  apart 
the  land  for  public  use."  Atlanta  v.  Bailway, 
56  Tex.  Qv.  App.  226,  120  S.  W.  923. 

la]  The  deed  of  dedication  expressly  states 
that  all  streets  and  alleys  are  thereby  dedi- 
cated to  the  public  generally,  and  especially 
to  the  dty  of  San  Antonio,  subject  to  certain 
conditions  therein  named,  one  of  which  re- 
lates to  poles,  wires,  sewers,  water  and  gas 
mains,  all  of  which  are  to  be  placed  In  the 
alleys.  After  the  express  dedication  of  the 
streets  and  alleys,  appears  the  statement: 
"The  red  lines  on  map  Indicate  public  side- 
walks, four  feet  wide,  and  the  green  shadings 
indicate  private  parking  between  the  public 
sidewalk  and  the  curbing  along  the  streets." 
This  statement  does  not  constitute  any  ex- 
press dedication,  sudi  as  was  made  wHh  re- 
spect to  the  streets  and  alleys,  but  the  mere 
designation  of  the  sidewalk  epace  as  intend- 
ed for  pabUc  sidewalks  would  doubtless  be 
■ufflcteot,  and  It  luw  ao  been  considered  by 
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as,  to  consUtvte  a  dedication  to  tito  puUlc  of 
«n  easanent  in  audi  apaoa  for  ald«w«]k.  The 
designation  of  a  atrip  as  "private  parfclBg" 
annot  be  considered  cm  the  same  foottag  as 
to  lay  out  a  town  and  mark  a  square  or  otber 
parcel  as  "PariE,"  in  wblch  case  tbe  inten- 
tion would  ordinarily  be  disdoaed  to  make 
It  a  pubUe  pa  A.  We  know  of  no  dearer  way 
to  negative  the  idea  that  parsing  is  to  be 
public  paridng  than  to  designate  it  as  private 
parking. 

We  have  heretofore  pointed  ont  that  the 
maker  of  the  map,  in  indicating  the  width  of 
lot  6  at  114  feet,  took  as  parte  of  said  lot 
the  sidewalk  space  and  tbe  {wivate  parking 
space.  Tills  is  proved  conclnslvely  by  the 
(act  that  unless  we  attribute  such  intra- 
tlon  to  the  maker  of  the  map^  we  must  at- 
tribute to  him  the  making  of  a  map  upon 
which  tbe  corner  lote  are  laid  out  upon  a 
different  scale  from  tbe  inside  lots. 

[I]  Of  course,  if  the  intention  of  tbe  mak- 
er of  tbe  map  was  to  include  the  sidewalk 
space  and  tbe  private  parking  space  as  por- 
tloos  of  tbe  comer  lots,  sucfa  intention  was 
ad<H>ted  by  Summit  Place  Company  when  it 
had  tbe  map  recorded. 

The  cases  dted  by  ^iwellee  In  tbe  motion 
do  not  aid  in  determining  tbe  ^luestlon  at 
iKoe.  Tbe  Instrument  indorsed  on  tbe  map 
does  not  stete  tbat  tbe  sidewalk  space  and 
the  private  parking  space  constitute  parte  of 
the  street.  On  tbe  contrary,  the  atetement 
is  made  tbat  the  private  parking  lies  be- 
tween tbe  sidewalk  and  the  curbing  along 
the  streets.  Of  course  lot  6  could  have  been 
made  to  extend  only  to  the  sidewalk,  In 
vbich  case,  doubtless,  a  black  line  would 
have  been  drawn  so  as  to  clearly  show  Ite 
boundary,  and  tbe  front  line  would  have 
been  marked  "96"  instead  of  "114."  It  is 
also  clear  that  tbe  company  could  make  tbe 
lot  include  tbe  sidewalk  space  and  private 
perking  space,  subject  to  an  easement  in 
favor  of  tbe  public  for  sidewalk,  and  restric- 
tions as  to  tbe  use  of  tbe  space  designated 
as  private  parking.  When  tbe  map  abd  Ite 
accompanying  deed  of  dedication  are  con- 
sidered together,  it  clearly  appears  that  Sum- 
mit Place  Company  stipulated  that  lot  6  was 
114  feet  wide;  that  such  distance  was  ob- 
tained by  treating  tbe  lot  as  eztoiding  to 
tbe  street  indicated  on  tbe  map;  tbat  tbe 
lot  was  burdened  with  an  easonent  in  favor 
of  tbe  public  for  sidewalks ;  and  restrictions 
concerning  tbe  use  of  that  part  between  the 
sidewalk  and  curb,  imjioeed  for  the  purpose 
of  enhancing  tbe  beauty  and  aymmetry  of 
tbe  addition. 

If  it  could  be  beld  that  there  is  such  am- 
biguity as  rendered  it  necessary  to  resort  to 
circumstances  attending  tbe  making  of  the 
map  and  ite  accompanying  instrument,  the 
uncontradicted  testimony  ot  Walker  and 
Boos  as  to  the  plan  on  which  tbe  addition 


was  laid  oot  would  naAn  tbe  ambiguity 
against  defendant  in  error's  contention. 
Tills  testimony  was  not  contradicted  exc^t 
in  so  far  as  it  contained  stetementa  to  the 
effect  that  defendant  in  error  participated 
in  conferences  resulting  in  the  formation  of 
tbe  plan  for  laying  ont  and  selling  the  prop- 
erty. The  extent  of  defendant  In  error's 
connection  with  tbe  comjpany  is  covered  by 
tbe  trial  court's  sixth  finding  of  fact,  copied 
in  the  original  opinion.  While  it  is  true  tbat 
Summit  Place  Company  could  not  convey 
something  it  had  already  parted  with,  and  If 
the  map  and  deed  of  dedication  showed  clear- 
ly tbat  lot  S  only  bad  a  front  of  98  feet,  the 
deed  to  defendant  ta  error  could  not  change 
that  fact,  under  tbe  testimony  of  Walker  it 
appears  that  a  general  form  of  deed  was  pre- 
pared as  a  part  of  the  plan  for  laying  ont  and 
selling  the  addition,  which  form  was  to  be 
used  in  all  conveyances.  This  being  true, 
the  provisions  of  the  deed  In  evidence  cast 
light  on  the  intent  of  the  company  with  re- 
si)ect  to  tbe  map  and  ite  accompanying  in- 
strument, and,  as  before  pointed  out,  the 
deed  treato  tbe  private  parking  as  part  of 
the  lot,  for  it  expressly  provides  that  "no 
fence  or  coping  shall  be  erected  on  any  lot 
outside  of  the  proposed  sidewalk." 

As  defendant  in  error  has  failed  to  prove 
the  falsity  of  tbe  representetion  tbat  lot  6 
contained  114  feet  front  on  Queensborougb 
Court,  be  cannot  recover,  for  tbat  is  the  only 
representation  relied  on  in  his  pleading. 

Defendant  in  error's  motion  for  rdiearing 
is  overruled. 


SHERRILL  V.  UNION  LUMBEB  00. 
(Na  390.) 

(Court  of  Civil  Appeals  of  Texas.    Beaumont 
Nov.  29,  1918.) 

1.  Tbiai,  9=3352(1)— FBAUiNa  Qv  Issues. 

An  afflrmatire  instruction  held  to  sufficient- 
ly present  same  issae  as  that  requested,  al- 
though requested  instruction  wag  in  the  negative 
form. 

2.  Tkiai.  «=3203(3),  360(1)  —  SnBiasaiON  or 
ISBTJEB— Affikmativb  Preskntation. 

Where  a  case  is  submitted  either  under  a 
general  charge  or  upon  special  issues,  a  party 
is  entitled  to  an  afflrmatiye  presentation  of  an 
issue  raised  by  pleadings  and  evidence. 

8.  CoivT&AOTS  9=»108(2)  —  Workmen's  Com- 
pensation Aot  —  Contracts  Concebnino 
McDicAi,  Fek»— VAunrrT. 
It  was  not  against  public  policy,  under  the 
Workmen's  Compensation  Act,  pt.  1,  |  7  (Ver- 
non's Saylea'  Ann.  Civ.  St  1914,  art  624ek), 
for  an  employer  to  agree  to  pay  a  doctor  a  sal- 
ary, the  employer  to  retain  the  medical  fees  al- 
lowed by  the  insurance  association. 


•For  otha  CMM  M*  wan  toplo  and  KKT-NUK£Ba  In  all  Key-NumlMrad  Disests  and  Indww 


Digitized  by  VjOOQIC 


150 


207  SOUTHWESTERN  REPOBTBB 


(lex. 


4.  Contracts  «=>138(4)  —  Paki  Deuoto  — 

WoKKIfEN's  COUTENBATION  AOT. 

If  it  in  against  public  policy  for  an  employer 
to  contract  to  pay  a  doctor  a  salary  and  retain 
the  medical  fees  allowed  by  the  insurance  as- 
sociation under  Workmen's  Oompenaatiou  Act. 
pt  1,  I  7  (Vernon's  Sayles'  Ann.  Qv.  St.  1914, 
art.  5246k),  physician  entering  into  such  a 
contract  ia  in  pari  delicto  tmd  cannot  sue  the 
employer  for  such  fees,  having  received  and  re- 
tained his  salary,  since  he  cannot  affirm  in  part 
and  repudiate  in  part. 

6.  New  Tbial  iS=>102(8)— Nbwlt  Discoveb- 
ED  Evidence— Absent  Witnesses. 
Where  the  existence  of  evidence  was  known 
at  the  time  of  the  trial,  but  Jiot  the  whereabouts 
of  the  witness,  and  no  cootmuance  or  iKWtpone- 
ment  was  requested,  new  trial  on  the  ground 
of  newly  discovered  evidence  was  properly  re- 
fused, although  great  effort  was  made  to  find 
the  witness  before  trial. 

6.  Affeai.  and  Ebbob  9=99S1— New  Tbial 
^=99— DiscBETioN  OP  OouBT— Review. 
Motions  for  new  trial  for  newly  discovered 
evidence  are  addressed  to  the  sound  discretion 
of  the  trial  judge,  and  where  denied  appellate 
court  will  not  reverse,  except  for  dear  abuse. 

Appeal  from  District  Court,  Mberty  Coun- 
ty;  3.  Llewellyn,  Judge. 

Action  by.E.  A.  SberrUl  against  the  Union 
liomber  Company.  Judgment  for  defendant, 
and  plaintiff  appeals.    Affirmed. 

E.  B.  Pickett,  Jr.,  of  Liberty,  for  appellant 
Huggina  ft  Kayser,  of  Houston,  and  H.  E. 
Marshall,  of  Liberty,  for  appellee. 

HIGHTOWER,  JR.,  C.  J.  We  adopt,  as 
substantially  correct,  tbe  fcdlowing  statement 
of  the  nature  and  result  of  this  suit,  as  found 
in  the  brief  of  plaintiff  in  error,  and  which 
is  concurred  in  by  the  defendant  in  error: 

This  suit  was  filed  by  Dr.  E.  A.  Sberrill, 
as  plaintlfT,  against  the  Union  Lumber  Com- 
pany, as  defendant,  for  the  sum  of  $1,753, 
plaintiff  claiming  that  such  sum  was  due 
bim  for  medical  treatment  rendered  to  in- 
jured employes  of  tbe  defendant  company 
during  tbe  first  week  of  their  injuries,  in 
accordance  with  tbe  Workmen's  Compensa- 
tion Act  of  this  state.  Tbe  defendant.  Union 
Luml>er  Company,  operated  a  sawmill  at  Mil- 
vid,  in  Liberty  county,  and  on  January  1, 
1914,  tbe  plaintiff  entered  its  employ  as  a 
physician  for  a  salary  of  $150  per  month; 
and  in  August,  1914,  bis  salary  was  reduced 
to  $101.50;  and  on  May  1,  1915,  another 
change  was  made  with  respect  to  tbe  cash 
compensation  plaintiff  was 'to  receive,  and 
from  tbe  last-named  date  plaintiff  was  to  re- 
ceive as  cash  corropensation  all  tbe  medical 
fees  that  should  be  collected  by  the  defend- 
ant company  from  its  employes,  less  $40,  it 
being  agreed  and  understood  between  plain- 
tiff and  defendant  tliat  the  latter  would  col- 


lect from  every  married  man  en  Its  iny  roll 
$1.76,  and  from  eadi  sin^  man  75  cents. 

It  was  alleged  by  tbe  iteintlff  tbat  wben 
he  first  altered  tbe  defendant's  service,  on 
January  1,  1914,  and  wben  later  ttie  amotmt 
ot  salary  to  be  paid  him  was  changed  twice, 
as  above  stated,  Us  contract  and  agreement 
wltb  tbe  defendant  farther  was  tbat  said 
compensation  above  stated  should  not  tn- 
dnde  the  medical  services  or  treatment  whldi 
plaintiff  might  render  to  employes  of  defend- 
ant during  their  first  week  of  Injuries,  and 
Uiat  It  was  also  a  part'  of  tbe  agreement  and 
contract  between  plaintlfl  and  defendant  tbat 
plaintiff  was  to  be  allowed  to  engage  in  sucb 
other  practice,  including  treatment  of  in- 
jured employes  during  tbelr  first  week  of  In- 
juries, as  be  migfat  be  called  up<»  to  perform, 
and  which  be  would  have  to  attend  to ;  and 
that,  for  tbe  medical  services  and  attention 
which  plaintiff  might  render  to  any  injured 
employs  of  defendant  during  tbe  first  week 
of  injury,  he  was  to  receive  the  fee  paid 
therefor  by  the  insurance  comi)any  with 
which  defendant  might  be  carrying  Its  risk. 
In  accordance  wltb  tbe  terms  of  the  Work- 
men's Compensation  Act  of  tbls  state  (Acts 
83d  Leg.  c  179  [Vernon's  Sayles'  Ann.  Qv. 
St.  1914,  arts.  524eh  to  5246bzzz).  It  was 
farther  alleged  by  plaintiff  tbat,  after  be 
would  render  sucb  medical  services  to  In- 
jured employes  during  tbelr  first  week  of 
injuries,  he  would  make  up  a  monthly  ac- 
count or  statement,  and  send  same  to  tbe 
defendant  for  the  purpose  of  having  defend- 
ant collect  the  sums  so  due  plaintiff  from  tbe 
Insurance  company  whicn  wa<  liable  for 
same,  and  then  to  place  such  collections  to 
the  credit  of  plaintiff  on  tbe  ledger  acooont 
which  plaintiff  bad  with  defendant,  and  tbat 
while  that  course  of  dealing  was  followed 
tbe  defendant  did  collect  upon  such  account 
tbe  sum  of  $1,753.50,  wbfch  it  refused  to  pay 
plaintiff. 

The  defendant.  Union  Lumbar  Company, 
answered  by  general  denial,  and  also,  by  ex- 
ception and  defensive  plea,  interposed  tbe 
two-year  statute  of  limitation  to  all  of  tbe 
items  contained  In  plalntiflrs  petition  for 
services  rendered  by  plaintiff  two  years  prior 
to  tbe  filing  of  this  suit.  The  defendant  also 
reconvened  against  plaintiff  for  tbe  sum  of 
$^9.66,  claiming  that  amount  as  a  balance 
against  plaintiff  on  account  of  cash  and  cer- 
tain articles  of  value  wbldi  defendant  bad 
furnished  to  plaintiff  while  be  waa  in  Its 
employ. 

Tbe  case  was  tried  wltb  a  Jury,  and  waa 
submitted  upon  one  special  Issue,  and,  upon 
the  Jury's  answer  thereto.  Judgment  was  ren- 
dered that  plaintiff  should  take  nothing 
against  defendant  on  bis  cause  of  action, 
and  tbat  tbe  defendant  should  recover  on  its 
cross-action  against  plaintiff  tbe  sum  of  $429.- 
66,  with  legal  interest.    Plaintiff's  motion  for 
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oew  trial  having  been  overraled,  a  writ  of 
error  was  proaecuted  b7  him  to  this  coart 
[t]  The  flnt,  aeoond,  and  third  asaigU' 
ownts  of  error  are  groaped,  and  treated 
together,  and  they  all  relate  to  the  action  of 
the  trial  court  regarding  the  oqe  apedal 
Issue  submitted  to  the  ivory,  and  in  refusins 
a  special  isgne  Instead  thereof  requested  by 
plaintur  In  error.  The  apedal  laaoe  submit- 
ted by  the  court  for  the  Jury's  answer  was  as 
follows: 

"Was  it  understood  or  agreed  by  and  between 
Dr.  Sherrill  and  the  Union  Lumber  Company 
that  he.  Dr.  Sherrill,  should  receive  the  few 
dse  from  the  insurance  company  for  treatment 
o(  injored  employte  for  the  first  seren  days? 
(Answer  Yea  or  No.)" 

In  the  same  connection  the  court  told  the 
jury  that  the  burden  of  proof  was  upon  the 
plaintiff  to  establish  the  affirmative  of  the 
above  question  by  a  preponderance  of  the 
evidence. 

The  q>ecial  issue  which  plalntUT  in  error 
requested  the  court  to  submit  to  the  Jui7 
was  as  follows: 

"Was  it  understood  and  agreed  by  and  be- 
tween the  plaintifl,  Dr.  E.  A.  Sherrill,  and  the 
defendant.  Union  lAimber  Company,  that  the 
monthly  compensation  plaintiff  was  to  be  paid 
b;  defendant  included  the  medical  treatment  or 
attention  which  plaintiff  rendered  to  injured' 
employai  during  the  first  jseven  days  after  in- 
jury?   (Answer  Yes  or  No.)" 

And  In  this  connection  the  court  was  asked 
to  instruct  the  Jury  that  the  burden  of  proof 
was  upon  the  plaintiff  to  establish  the  nega- 
tive of  the  above  question  by  a  preponder- 
ance of  the  evidence. 

Plaintiff  in  error  in  due  time  objected  to 
the  form  of  the  issue  as  submitted  by  the 
oourt  to  the  jury,  whlcii  objection  was  over- 
ruled, and  the  action  of  the  court  In  that  re- 
spect excepted  to,  and  the  actl<»  of  the  court 
in  declining  to  submit  the  special  Issue  re- 
quested by  plaintifl  in  error  was  also  duly 
excepted  to.  The  proposition  found  In  plain- 
tiff in  error's  brief  under  these  assignments 
is  as  follows: 

"The  courf a  charge  should  be  bo  framed  and 
expressed  as  to  directly  and  dearly  present  the 
very  issue  raised  by  plaintiff's  pleadings  and 
having  testimony  to  support  it,  and  it  ia  error 
tr>  ignore  such  issue,  and  to  fail  to  directly  and 
clearly  present  the  same,  where  the  plaintiff 
haa  properly  requested  a  wedal  charge  there- 
on." 

To  the  question  as  submitted  by  the  court 
to  the  Jury,  as  above  shown,  the  Jury  gave  a 
negative  answer. 

It  la  contended  by  plaintiff  in  error  that 
there  is  a  vast  distinction  between  the  issue 
as  submitted  by  the  court  and  that  request- 
td  to  be  submitted  by  him,  and  that  the  issue 
made  by  plaintiff  in  error,  according  to  his 
pleading  and  evidence,  was  not  submitted  to 
the  toTj  at  all,  and  alao  that  the  Issue  as 


sntoiltted  by  the  court  really  had  no  dispute 
in  the  evidence. 

After  a  very  careful  consideration  of  plain- 
tiff In  erm'a  leading,  we  have  reached  the 
contduslon  that  the  special  issue  as  submitted 
by  the  cotirt  to  the  Jury  embraced  the  very 
Issue  tendered  by  plaintiff  In  error's  {head- 
ing, which  was.  In  substance,  that  it  was  un- 
derstood and  agreed  between  plaintiff  in  er- 
ror and  defendant  in  error  that  the  compen- 
sation which  plaintiff  in  error  was  to  be 
paid  for  his  servloea  in  treating  defendant's 
employte  should  not  include  the  medical  fees 
whldi  should  be  paid  by  the  Insurance  com- 
pany carrying  the  risk  on  defendant  In  er- 
ror's «npIoy€fl  for  services  rendered  by  plain- 
tiff In  error  to  sudi  employes  during  the  first 
week  of  Injuries  to  them.  Indeed,  plaintiff  in 
error's  pleading  la  not  susceptible  of  any  oth- 
er construction.  But  It  is  contended  by 
plaintiff  In  error,  also,  that  the  issue  as  made 
by  his  evidence  was  that  there  was  no  under- 
standing or  agreement  between  him  and  de- 
fendant in  error  to  the  effect  that  he  should 
receive  or  have  the  fees  that  should  be  paid 
by  the  Insurance  company  for  services  per- 
formed by  hUn  In  treating  employte  during 
their  first  week  of  injuries,  but  that,  on  the 
contrary,  his  evidence  was  to  the  effect  that 
he  knew  that  he  was  entitled  to  such  fees 
chargeable  to  the  insurance  company,  as  a 
matter  of  law,  and  that  no  contract  or  agree- 
ment about  that  matter  was  required  or  en- 
tered Into  between  him  and  defendant  in  er- 
ror. It  is  true  that  plaintiff  in  error  testi- 
fied on  the  trial,  substantially,  that  there  was 
no  agreement  or  understanding  between  him 
and  defendant  In  error  to  the  effect  that  he 
should  receive  as  part  oomi>ensation  the  fees 
to  be  paid  by  the  Insurance  company  on  ac- 
count of  services  performed  by  hltn  in  treat- 
ing Injured  employ^  during  their  first  week 
of  injuries;  but  he  also  positively  testified, 
In  substance,  that  at  the  time  be  ratered  the 
employ  of  defendant  in  error  he  was  fully 
aware  of  the  arrangement  with  reference  to 
such  fees  that  had  been  made  by  defendant 
in  error  with  one  Dr.  Thomas,  who  was  the 
physician  at  the  mill,  anad  who  was  succeed- 
ed by  plaintiff  In  error  in  that  capacity ;  and 
that  under  the  arrangement  and  contract  be- 
tween Dr.  Thomas  and  defendant  in  error  he, 
Dr.  Thomas,  in  addition  to  the  salary  paid 
hUn  by  defendant  in  errm:,  was  to  receive, 
and  did  receive,  the  fees  paid  by  the  insur- 
ance company  carrying  the  risks  of  such  em- 
ploySs;  and  he  further  testified,  substan- 
tially, that  it  was  understood  and  agreed  be- 
tween him  and  the  defendant  in  error,  at  the 
time  he  entu^  its  employ,  that  he  was  to 
have  the  same  compensation  for  his  services 
In  treating  such  employte  as  was  had  and  re- 
ceived by  said  Dr.  Thomas.  We  are,  there- 
fore, of  the  opinion  that  plaintiff  in  error  not 
only  substantially  alleged,  but  that,  consider- 
ing hto  evidence  as  a  whole,  he  testified,  sub- 
stantially, that  there  was  an  agreement  and 
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understanding  between  him  and  defendant  In 
error  that  he  should  have  and  receive  the 
fees  to  be  paid  by  the  Insurance  company  for 
services  performed  by  blm  upon  Injured  em- 
ployes during  the  first  week  of  Injuries.  If 
we  are  correct  In  this,  then  it  follows  that 
the  Issue  submitted  by  the  court  to  the  jury 
was,  In  substance,  not  only  the  Issue  as  ten- 
dered by  plaintiff  In  error's  pleading,  but  was 
also  substantially  the  Issue  made  by  his  evi- 
dence; and,  the'lury  having  determined  that 
that  Issue  should  he  answered  in  the  nega- 
tive, they  could  not  consistently  have  given 
a  negative  answer  to  the  qnestion  or  issue 
which  plaintlfl  in  error  requested  the  court 
to  submit.  Indeed,  we  are  of  the  opinion 
that  while  the  verbiage  and  form  of  the  two 
issues  are  somewhat  different,  nevertheless. 
In  substance  they  are  practically  the  same. 
It  may  be  that  a  very  astute  legfll  mind  might 
be  able  to  detect  a  shade  of  difference  be- 
tween the  substance  of  the  two  Issues,  when 
considered  in  the  light  of  the  pleadings  and 
the  evidence,  yet  this  court  has  been  unaUe 
to  detect  such  a  difference,  and  we  feel  sure 
that  ordinary  minds,  such  as  are  presumed 
to  be  possessed  by  average  Jurors,  would  not, 
and  bould  not,  discover  any  difference  be- 
tween the  issue  as  submitted  by  the  court 
and  that  requested  by  plaintiff  in  error,  and 
we  feel  sure  that  no  injury  resulted  to  plain- 
tiff in  error  ft-om  the  action  of  the  court  in 
submitting  the  issue  as  it  did,  or  in  refusing 
to  submit  the  issue  as  requested  by  plaintlfl 
in  error. 

[2]  In  support  of  the  proposition  of  plain- 
tiff in  error  under  these  assignments,  as 
above  mentioned,  a  number  of  cases  are  cit- 
ed, commencing  with  that  of  Wichita  Falls 
rrractlon  Co.  v.  Adams,  107  Tex.  812,  188  S. 
W.  156.  In  that  case  It  was  said,  substan- 
tially, that  In  a  Jury  trial,  where  the  case  is 
submitted  under  a  general  charge,  a  party 
Is  entitled  to  an  aflirmative  presentation  of 
an  issue  raised  by  the  pleading  and  the  evi- 
dence upon  which  he  relies.  We  have  no 
fault  to  find  with  the  rule  there  announced, 
but,  on  the  contrary,  believe  it  to  be  a  sound 
and  Just  rule,  and  tiiat  It  should  be  applied, 
not  only  In  jury  trials,  where  a  case  is  sub- 
mitted upon  a  general  charge,  but  can  see  no 
reason  why  such  rule  should  not  also  apply 
where  the  case  is  submitted  upon  special 
Issues.  This  same  principle  was  clearly  an- 
nounced by  the  Supreme  Court  of  this  state 
In  Ry.  Co.  V.  McGlamory,  89  Tex.  639,  85  8. 
W'.  1088,  and  in  Ry.  Co.  v.  Shleder,  88  Tex. 
166,  80  S.  W.  902,  28  L.  R.  A.  638.  Therefore, 
it  might  be,  and  it  is  conceded,  that  the 
proposition  of  plaintiff  In  error,  as  above 
stated,  announces  a  correct  rule.  But,  from 
what  we  have  said,  it  does  not  follow  that 
plaintiff  in  error's  assignments  In  this  con- 
nection should  be  sustained,  but,  on  the  coB' 
trary  that  they  should  be  overruled. 

By  the  fourth  assignment  of  error  it  is 
complained  that  the  trial  court  committed 


error  betiaose  tt  lefaseA  to  peremi^orily  in- 
struct tiHe  jury  to  find  in  favor  of  plaintiff  in 
error  for  the  whole  amount  sued  for  by  hbn, 
less  the  amount  claimed  by  defendant  in  er- 
ror on  Its  plea  In  reconvention. 

[S,  4]  This  contention  is  baaed  upon  the 
theory  entertained  toy  plaintiff  in  error  that  if 
plaintiff  in  error  and  defendant  in  error  in 
ftict  entered  into  an  agreement  or  contract 
to  the  effect  that  the  defendant  in  error 
should  collect  and  receive  the  fees  to  be  paid 
by  the  insurance  company  carrying  the  risks 
on  the  latter's  employes,  and  wblcb  wonld 
otherwise  belong  to  plaintlfl  in  error,  under 
the  Workmen's  Ocmtpensatlon  Act,  that  then 
such  contract  was  Illegal,  null  and  void,  for 
the  reason  that  it  was  against  public  policy, 
and  that  defendant  in  error  could  not,  there- 
fore, Invoke  the  provisions  of  such  contract 
as  a  defense  to  plaintlfl  in  error's  right  of 
recovery  in  this  case. 

It  is  the  contention  of  plaintiff  In  error 
that  the  tendency  of  such  contract  of  agree- 
ment, if  made — and  the  Jury  found,  substan- 
tially, that  it  was  made — ^was  to  tresiaBs  up- 
on and  Injure  the  rights  of  worklngmen  gen- 
erally, and  to  lessen  the  respect  for,  and 
confidence  In  the  administration  of,  the  Work- 
men's Compensation  la^  of  this  state,  and 
that,  thwefore,  exu^  contract  urged  In  de- 
fense against  plaintlfl  in  error's  ri^t  to 
recover  the  money  here  sued  for  should  now 
be  declared  null  and  void. 

We  have  not  the  time  to  here  present  at 
length  the  argument  of  the  energetic  and 
able  counsel  of  plaintiff  In  error  bearing  upon 
this  contention,  nor  do  we  deem  it  necessary, 
or  that  it  would  be  at  all  enllghtailng,  to 
discuss  the  many  decisions  by  the  appellate 
courts  of  this  and  other  states  relating  to  con- 
tracts which  have  been  held  Illegal  or  unen- 
forceable because  against  sound  public  policy. 
No  court,  so  far  as  we  have  been  able  to  as- 
certain, has  ever  attempted  to  announce  any 
iron-clad  rule  by  which  to  determine  whether 
a  contract  between  parties  should  be  held  to 
be  illegal  or  unenforceable  on  the  ground  of 
public  policy,  and  it  wonld  be  an  endless  la- 
bor to  undertake  to  discuss,  or  even  mention, 
the  numerous  cases  in  which  contracts  have 
been  denounced  or  held  unenforceable  on  that 
ground.  In  Cyc  vol.  9,  p.  481,  we  find  this 
expression: 

"It  is  not  easy  to  give  a  precise  deflnitloB  of 
pnblic  policy.  It  is  perhaps  correct  4»  say  tiiat 
public  policy  Is  that  principle  of  law  which 
holds  that  no  person  can  lawfully  do  that  which 
has  a  tendency  to  be  Injurious  to  the  public  or 
against  the  pubUc  good,  which  may  be  desiKnat- 
ed,  as  it  sometimes  has  been,  the  policy  of  the 
law,  or  public  policy  In  relation  to  the  adminis- 
tration of  the  law.  Where  a  contract  belongs 
to  this  class  it  wUl  be  declared  void,  although  in 
the  particular  instance  no  injury  to  the  public 
may  have  resulted.  In  other  words,  its  validity 
is  determined  by  its  general  tendency  at  the 
time  it  is  made,  and,  if  this  is  opposed  to  the 
interests  of  the  public,  it  will  be  invalid,  even 
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thoagk  the  intent  of  the  iwrties  was  good,  and 
so  injury  to  the  public  would. result  in  the  poi- 
ticalar  cMe.  The  test  is  the  evil  tendency  of 
the  contract,  and  not  its  actual  injury  to  the 
public  in  a  particular  instance." 

The  Workmen's  CompenBatloii  Act  of  tbUi 
state,  whldi  was  in  effect  at  the  time  the  con 
tract  between  the  parties  to  this  suit  was 
made,  was  the  act  of  IftlS.  Section  7,  i>t  1, 
of  that  act  (Vernon's  Sayles'  Ann.  Ctv.  St 
1914,  art  5246k)  proTlded  that  "during  the 
first  week  of  the  injury  the  aasodatlCHt  [In- 
nuanoe  company]  shall  famish  reasonable 
medical  aid,  boqiltal  aerTlcea,  and  medldnes 
when  needed,  and  if  It  does  not  fumlah 
these  Immediately  as  and  when  needed,  it 
shall  repay  all  mims  reasonably  paid  or  in- 
curred for  same,  provided  reasonable  notice 
of  injury  shall  be  given  to  the  said  associa- 
tion." 

Under  the  express  prorisicms  of  that  act 
the  Insurance  company  in  this  instance  would 
have  been  due  plaintiff  In  error  the  amonnt 
of  fees  as  claimed  by  blm,  and  for  which  he 
sued  the  defendant  in  error,  and  the  defoid- 
ant  in  error  would  be  liable  to  plaintiff  in 
error  for  the  reason  that  it  collected  such 
fees  from  the  insurance  OMnpany,  unless  it 
was  understood  and  agreed  between  plaintiff 
In  error  and  defendant  in  error  that  such 
fees  should  be  retained  by  defendant  In  er- 
ror. But  if  Both  contract  or  agreement  was 
against  public  policy,  and  therefore  unen- 
forceable, and  ooold  not  be  Interposed  as  a 
defense  to  this  action,  and  plaintiff  in  error 
be  considered  in  a:  position  to  raise  that 
question,  then  plaintiff  In  error  should  still 
be  permitted  to  recover  the  fees  paid  by  the 
insurance  comi>any  to  defendant  In  error,  as 
claimed  by  him. 

Now,  it  is  claimed  by  plaintiff  in  error, 
among  other  things,  that  the  principle  of 
public  policy  here  Invoked  by  him  is  very 
similar  to  that  whtdt  prevents  a  public  offi- 
cer from  assigning  the  fees  of  his  office  before 
the  same  are  earned.  The  rule  which  pre- 
vents a  public  officer  from  making  a  valid 
assignment  of  the  fees  pertaining  to  his 
office  before  same  are  earned  by  the  incum- 
bent is  undoubtedly  firmly  established  In  this 
state,  and  was  <dearly  announced  by  our  Su- 
preme Court  In  the  case  of  National  Bank 
T.  Elnk.  86  Tex.  303,  24  8.  W;  266,  40  Am.  St 
Bep.  833;  and  the  rule  as  there  announced 
has  been  reaffirmed  and  followed  by  the  ap- 
pellate courts  of  this  state  in  all  subsequent 
cases  where  the  point  arosa  We  cannot  con- 
cede, however,  as  is  Insisted  by  plaintiff  in 
error  we  should,  that  the  principle  announced 
in  those  cases  Is  decisive  of  the  contention 
here  made  by. plaintiff  In  error;  for  we  can- 
not see  bow  any  private  individual,  who  may 
perform  services  as  a  physician,  can  be  re- 
garded as  a  public  officer  in  any  sense  of  the 
term,  mer^  because  he  is  permitted  by  law 
to  recover  the  reasonable  value  of  his  serv- 
ices as  against  <ue  who,  by  law,  is  made 


liable  for  jmch  services.  Therefore  we  bold 
that  such  'auQiorltles  as  are  dted  by  plain- 
tiff In  error  in  gamoTt  of  his  contention  on 
this  point  iBClpdlng  State  National  Bank  v. 
Fink,  supra,  and  others  following  that  case^ 
are  not  decisive  of  the  contention  here  made 
in  his  favor.  Plaintiff  in  error  has  not  dted 
any  statute  of  this  state  or  any  rule  of  the 
common  law  which,  in  our  opinion,  forbade 
the  making  of  such  a  contract  as  the  one  in 
question  here;  nor  lias  any  decision  emanat- 
ing from  any  appellate  court  of  this  state 
been  dted,  nor  have  we  been  able  to  find  one, 
whldi,  in  our  opinion,  sunwrts  the  conten- 
tion that  the  contract  here  in  question,  If 
ntade,  was  illegal  or  unenforceable  for  rea- 
sons of  public  policy,  and  In  the  absence  of 
such  a  statute  of  this  state,  or  a  rule  of  the 
common  law,  we  are  not  prepared  to  bold 
that  the  contract  here  in  question  was  in  vio- 
lation of  public  policy  of  this  state. 

As  showing  the  attitude  of  the  Judldary 
relative  to  contentions  of  this  character,  we 
quote  from  Ruling  Oase  liSW,  ToL  0,  p.  710,  i 
119,  as  follows: 

"Without  minimizing  the  importance  of  the 
doctrine  that  contracts  should  not  be  enforced 
if  they  contravene  public  policy,  many  courts 
have  cautioned  against  recklessness  in  condemn- 
ing contracts  as  being  in  vicdatlon  of  public 
policy.  Public  policy,  some  courts  have  said, 
is  a  term  of  vagoe  and  uncertain  meaning,  wiiich 
it  pertains  to  the  law-making  power  to  define, 
and  courts  are  apt  to  encroach  upon  the  domain 
of  that  branch  of  the  government  if  they  char- 
acterize a  transaction  as  invalid  because  it  is 
contrary  to  public  policy,  unless  the  transac- 
tion contravenes  some  positive  statute  or  some 
well-established  rule  of  law.  Other  courts  have 
approved  the  remark  of  an  English  judge,  that 
public  policy  is  an  unruly  horse,  astride  of 
which  one  may  be  carried  into  unknown  paths. 
Considerations  such  as  these  have  led  to  the 
statement  that  the  power  of  the  courts  to  de- 
clare a  contract  void  for  being  in  contraven- 
tion of  sound  public  p<^cy  is  a  very  delicate 
and  undefined  power,  and,  like  the  power  to 
decree  a  statute  uncimstitutional,  should  be  ex- 
ercised only  in  cases  free  from  doubt  It  would 
seem  that  by  this  statement  it  was  not  intended 
to  place  contracts  on  the  same  plane  as  stat- 
utes, for  which  there  is  nndonbtedly  no  justifi- 
cation. All  that  the  cautionary  remarks  may 
be  Interpreted  to  mean  is  that  in  determining 
whether  a  c<nitract  is  against  public  policy  there 
must  be  kept  in  view  the  rule  that  where  there 
is  no  statutory  prohibition,  "the  courts  do  not 
readily  pronounce  an  agreement  invalid  on  the 
ground  of  policy  or  convenience,  but  on  the 
contrary,  are  inclined  to  leave  men  free  to 
regulate  their  affairs  as  they  think  proper.  In 
other  words,  the  courts  will  not  declare  a  con- 
tract void  on  the  ground  of  public  p<dicy  unless 
it  clearly  appears  to  be  in  violation  of  the  pul>- 
lie  policy  of  the  state.  A  similar  caution  is 
one  to  the  effect  that  before  a  court  refuses  to 
recognize  a  contract  wtiidi  is  made  in  good 
faith,  and  stipulates  for  nothing  that  is  malum 
in  se  or  malum  prohibitum,  it  should  be  satis- 
fied that  the  advantage  to  accrue  to  the  public 
from  its  holding  is  certain  and  substantial,  not 
theoretical  or  problematical.    It  has  also  l>een 
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observed  tbat  the  power  to  Inralidate  agree- 
ments on  the  ground  of  public  policy  is  so  far- 
reaching  and  BO  easily  abused  that  it  should  be 
called  into  action,  to  set  asid&  or  annul  the 
solemn  engagements  of  parties  aealing  on  equal 
terms,  only  in  cases  where  the  corrupt  or  dan- 
gerous tendency  clearly  and  unequivocally  ap- 
pears upon  the  face  of  the  contract  itself,  or  is 
the  necessary  Inference  from  the  matters  which 
are  expressed;  and  that  the  only  apparent  ex- 
ception to  this  general  rule  is  to  be  found  in 
those  cases  where  the  contract,  though  fair  and 
unobjectionable  upon  its  face,  is  a  part  of  a 
corrupt  scheme,  and  is  made  to  disguise  the  real 
nature  of  the  transaction.  It  is  no  doubt  cor- 
rect to  say  that,  while  public  policy  forbids  the 
enforcement  of  an  illegal  or  immoral  contract, 
it  is  equally  insistent  that  those  which  are  law- 
ful and  contravene  none  of  its  rules  shall  be 
enforced,  and  not  held  invalid  on  a  bare  bqs- 
pidon  of  illegality.  The  fact  is  that,  as  the 
courts  are  reluctant  to  declare  a  contract  void 
as  against  public  policy,  they  will  refuse  to  do 
so  if  by  any  reasonable  construction  the  contract 
can  be  upheld." 

Many  anthoritles  are  dted  tuy  the  author 
in  support  of  tbe  text. 

If,  as  was  substantially  found  by  tbe  jury 
In  this  case,  the  plaintlfC  in  error,  upon  en- 
tering the  employ  of  the  defendant  in  error 
as  a  physician  at  its  mill  plant,  entered  into 
an  agreement  or  understanding  with  the  de- 
fendant in  error  to  tbe  effect  that  plaintiff 
in  error  should  be  paid  a  certain  cash  com- 
pensation for  his  services  in  treating  the  em- 
ployes of  the  mlUyard,  with  the  further  un- 
derstanding or  agreement  that  plaintiff  la 
error  would  forbear  to  claim  the  fees  for 
which  the  insurance  company  in  this  instance 
might  become  liable  to  plaintiff  in  error  for 
bis  services  to  injured  employes  during  the 
first  week  of  injuries,  under  the  Workmen's 
Ck>mpensatioa  Act  of  this  state  then  in  ef- 
fect, and,  further,  that  such  fees  might  be 
collected  and  retained  by  defendant  in  error, 
then  we  can  see  no  reason  for  holding  that 
such  contract  was  in  violation  of  the  public 
policy  of  this  state,  and  we  therefore  decline 
to  so  hold.  But  If  we  are  wrong  in  this  view 
of  tbe  question,  and  if  the  necessary  tendency 
of  such  contract  was  vicious  and  against 
sound  public  policy,  still  there  would  be  a 
serious  question  as  to  whether  we  ought  to 
sustain  plaintiff  In  error's  assignment  on 
this  point,  for  the  reason  that  if  the  contract 
was  made  he  wal  undeniably  a  party  to  it, 
and  if  the  same  was  vicious,  and  necessarily 
tended  to  injure  the  public  generally,  or  any 
class  or  members  of  the  public,  or  was 
against  the  public  welfare  in  any  respect,  and 
therefore  against  sound  public  policy,  then  it 
must  be  admitted  that  the  plaintiff  in  error 
was  in  pari  delicto  with  tbe  defendant  in 
error  in  entering  into  the  contract.  It  seems 
to  us  that  the  plaintiff  in  error  should  not  be 
I)ermltted  to  profit  by  the  contract  to  the  ex- 
tent of  receiving  and  retaining  the  compensa- 
tion that  was  allowed  him  by  the  defendant 
in  error  under  Its  terms,  and  at  the  same 


time  r^udiat^  that  portion  of  the  contract 
which  gave  to  defendant  in  error  the  right 
to  collect  and  retain  the  fees  paid  by  the  in- 
surance company,  and  which  were  held  by 
defendant  in  error  under  the  terms  of  the 
claimed  contract.  If  such  contract  was  made, 
then  It  WHS  in  virtue  of  its  very  terms  that 
plaintiff  In  error  was  upon  the  millyard  at 
all  for  the  purpose  of  treating  defendant  In 
erroB's  employes,  and,  whatever  the  conten- 
tion of  plaintiff  in  error  may  be  in  tbis  con- 
nection, it  is  manifest  to  us  that  it  is  sol^y 
upon  this  contract  that  plaintiff  in  error  re- 
lied for  a  recovery  In  this  case.  No  other  or 
different  cause  of  action  was  Interposed  or 
suggested  by  bis  petition  in  tbe  case.  If  it 
should  be  held  that  jplaintlff  In  error  can 
assail  this  contract  in  so  far  as  it  permitted 
the  defendant  in  error  to  have  and  receive 
the  money  to  be  paid  by  the  Insurance  com- 
pany on  the  ground  of  public  policy,  then  It 
would  be  to  hold,  in  effect,  that  plaintiff  tit 
error  might  take  advantage  of  a  vldous  and 
Illegal  C4Hitract  to  whidi  he  was  undeniably  a 
party,  in  so  t&r  as  the  same  was  beneficial  or 
favorable  to  him,  and  repudiate  It  in  all  re- 
spects where  not  so.  For  this  reason  alone 
we  would  be  inclined  to  overrule  the  assign- 
ment, even  if  we  were  of  the  opinion  that 
the  tend«>cles  of  the  contract  were  such  as 
to  make  It  against  public  policy.  Edwards 
County  V.  Jennings,  89  Tex.  618,  35  8.  W. 
1063;  Ins.  Co.  v.  Pearson,  188  S.  W.  513; 
Reed  V.  Brewer,  90  Tex.  144,  37  8.  W<.  418. 
We  think  these  authorities  to  some  extent  at 
least  sustain  our  views  .on  this  point  Tb« 
fourth  assignment  Is  therefore  overruled. 

[5]  By  the  fifth  assignment  it  Is  com- 
plained that  the  trial  court  committed  error 
in  overruling  plaintiff  in  error's  motion  for  a 
new  trial,  based  upon  the  absence  of  testi- 
mony claimed  by  him  to  have  been  newly 
discovered. 

It  is  shown  by  the  record  that  tills  salt 
was  filed  in  the  district  court  of  liberty 
county  on  September  9,  1916,  and  the  trial 
was  commenced  on  the  13th  and  condnded 
on  the  16th  days  of  December  following. 
There  was  attached  to  the  amended  motion 
for  new  trial  an  affidavit  by  one  Lattimer, 
which  affidavit  was  dated  December  18,  1916, 
three  days  after  the  trial  of  this  case  was 
concluded.  lb  this  affidavit  Liattlmer  stated, 
among  other  things,  that  he  was  the  8at)erln- 
tradent  of  the  Union  Loimber  Company  at 
its  mill  at  Mllvld,  and  that  It  was  he  who 
employed  plaintiff  in  error  as  a  physician  for 
the  company  at  said  mill,  and  that  In  such 
contract  of  employment  the  agreement  be- 
tween himself  and  the  plaintiff  in  error.  Dr. 
Sherrill,  was  that  Dr.  SherriU  should  receive 
a  salary  of  ^100  per  month,  and  in  addition 
to  that  should  receive  $30  per  month  fronk 
the  Southwestern  Hotel  Company,  and  that 
also,  as  an  extra  inducement  to  Dr.  Sberrill. 
it  was  further  understood  and  agreed  by  r,at- 
tlmer,  acting  for  tbe  Union  Lumber  Gompanyr 
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and  Dr.  fflierrlll  tbat  be.  Dr.  Shwiill,  sboaM 
recetre  and  have  all  medical  fees  to  be  XNild 
by  the  Insurance  etHnpany  for  treadog  em- 
ployes at  tbe  mill  daring  the  first  week  of  In- 
jarj  to  than,  and  that  It  was  npon  sach 
Understanding  and  agreement  that  Dr.  Sher- 
rtU  accepted  tbe  position  as  physician  at 
the  mill,  and  tbat  his  employment  thereun- 
der began  on  the  1st  day  of  January,  1914. 
It  is  contended  by  plaintiff  in  error  tbat 
these  facta  stated  in  the  affidavit  of  Lattimer 
were  in  the  natnre  of  newly  discovered  evl- 
dmoe,  and  that  same  was  highly  material, 
and  not  cumulative,  and  that  he  was  not 
lt<^ing  in  dlllg«ice  to  procure  such  evidence 
at  the  trial,  and  tbat,  therefore,  as  a  matter 
of  right,  he  was  entitled  to  a  new  trial,  to  tbe 
end  that  he'  might  have  the  benefit  of  this 
«vidence  on  tbe  part  of  Lattimer,  and,  fur- 
ther, tbat  the  trial  court  abased  its  discre- 
tion in  denying  the  motion  for  new  trial  on 
that  ground. 

It  is  stated  by  tbe  plaintiff  In  error  in  his 
Met  tbat  he  was  compelled  to  d^wnd  upon 
his  own  testimony  alone  for  a  recovery  in 
this  case,  and  that  in  all  probability  the  re- 
mit would  be  different  on  another  trial  if  it 
sboald  be  allowed  him,  and  be  should  have 
the  boiefit  of  the  evidence  of  Lattimer. 

It  is  dear  from  the  record  in  this  case  that 
the  plaintiff  in  error,  as  early  as  April,  1916, 
was  fully  aware  of  the  contention  of  the  de- 
fendant In  error,  to  tbe  effect  that  under  his 
contract  of  employment  with  defendant  in 
error  the  latter  was  entitled  to  collect  and 
retain  the  fees  paid  by  the  insurance  com-' 
pany  hereinbefore  mentioned,  add  that  such 
contention  would  be  made  and  insisted  upon 
when  this  case  should  proceed  to  trial  in  tbe 
lower  court.  Notwithstanding  this  knowledge 
on  plaintiff  in  error's  part,  when  the  case  was 
reached  for  trial  In  tbe  lower  court,  in  De- 
cember following,  no  postponement  or  con- 
tinuance was  requested  by  him  for  the  pur- 
pose of  procuring  this  evidence  on  tbe  part 
of  Lattimer,  but  it  seems  from  tbe  record 
that  he  announced  ready  for  trial,  with  full 
knowledge  that  he  would  be  dependent  upon 
his  own  evidence  alone  as  to  the  character 
of  the  contract  or  agreement  between  him 
and  defendant  in  error,  and  with  full  knowl- 
edge that  the  defendant  in  error  would  dis- 
pute and  contradict  bis  own  evidence  touch- 
ing the  natnre  and  extent  of  this  contract. 

Now,  in  tbe  first  place,  we  are  not  prepared 
to  say  that  this  evidence  on  the  part  of 'Latti- 
mer could  be  considered  "newly  discovered" 
^n  any  sense  of  tbe  term ;  because  If  it  be 
true  that  plaintiff  in  error  bad  such  an  agree- 
ment and  contract  with  Lattimer,  as  tbe 
latter  states  in  bis  affidavit  was  bad,  cer- 
tainly the  plaintiff  in  error,  being  a  party  to 
tbat  contract,  was  fully  aware  of  Its  terms, 
at  least  substantially  so,  and  we  cannot  see 
how  it  could  be  contended  that  such  evidence 
was,  in  fact,  "newly  discovered,"  in  the  legal 
sense  of  tbat  term ;  but  it  seems  to  us,  on  tbe 


contrary,  that  it  must  be  held  tbat  plaintiff  in 
err<»'  knew,  or  bad  reason  to  believe,  that  he 
could  prove  these  facts  by  Lattimer  at  tbe 
very  time  he  voluntarily  proceeded  to  trial 
in  this  cause.  In  justice  to  plalatlC  In  error, 
it  Is  proper  to  say  tbat  tbe  record  discloses 
tbat  as  early  as  June,  1916,  plaintiff  In  error 
commenced  efforts  to  locate  Mr.  Lattimer, 
and  that  be  made  a  number  of  inquiries  as  to 
tbe  whereabouts  of  LAttlmer  during  tbe  In- 
terval between  June  and  shortly  prior  to  the 
trial  below.  It  seems  tbat  Mr.  Lattimer, 
after  be  severed  bis  connection  with  tbe 
Union  Lumber  Company  at  Milvld,  which  was 
shortly  after  plaintiff  tn  error  entered  Its 
employ,  traveled  about  consjderaUy,  and 
resided  or  sojourned  at  different  places  in 
this  state,  as  well  as  at  different  places  in 
the  state  of  Louisiana ;  during  which  period 
of  time,  with  tbe  ezcepti(Mi  of  one  occasion 
in  tbe  dlty  of  Houston,  Tex.,  plaintiff  in  error 
never  saw  Lattimer,  and  did  not  know  bis 
whereabouts,  or  of  his  own  knowledge  how 
Lattimer  might  be  reached ;  and  it  might  be 
conceded  that  the  diligence  used  by  plain- 
tiff in  error  and  his  counsel  to  ascertain  the 
whereabouts  of  Lattimer,  with  a  view  to  liav- 
Ing  tbe  benefit  of  bis  evidence,  until  a  short 
while  prior  to  the  date  of  tbe  trial  in  tbe 
lower  court,  was  sufficient.  But  it  does  not 
follow  from  this  fact  tbat  Lattlmer's  evi- 
dence was  newly  discovered,  nor  does  it  fol- 
low that  plaintiff  in  error  was  not  lacking  in 
dllig»)ce  when  be  failed  to  move  for  a  post- 
ponement or  continuance  of  tbe  cause,  when 
reached  for  trial,  in  ordar  tbat  he  may  have 
further  time  to  find  Lattimer  and  have  the 
benefit  of  bis  evidence. 

Before  this  court  would  be  authorized  to 
hold  that  tbe  trial  court  was  In  error  in 
denying  tbe  motion  for  new  trial  in  this  case, 
it  should  be  able  to  say  tbat  Lattlmer's  evi- 
dence was,  in  contemplation  of  law,  newly 
discovered,  and  tbat  the  same  was  material, 
and  that  plaintiff  in  error  made  a  clear  show- 
ing of  diligence  to  procure  such  evidence,  and 
have  the  benefit  of  same  on  the  trial  below, 
and  In  addition  thereto  tbat  such  evidence 
was  of  such  a  character  as  would  probably 
cause  a  different  result  on  another  trial. 

That  such  evidence  would  have  been  ma- 
terial to  plaintiff  in  error  on  tbe  trial  below 
cannot  be  questioned,  and,  as  before  stated, 
it  might  be  conceded  that  plaintiff  in  error, 
from  about  tbe  1st  of  June  until  a  short 
time  before  the  trial  In  December,  used  dili- 
gence, which  would  ordinarily  be  sufficient, 
to  locate  Lattimer  and  obtain  his  testimony ;  ' 
but  we  cannot  say,  in  view  of  this  record, 
tbat  It  is  probable  that  Lattlmer's  evidence, 
bad  It  been  before  the  Jury,  would  have 
caused  a  different  result  in  this  case,  and  we 
are  clearly  of  tbe  opinion  tbat  his  evidence 
cannot  be  said  to  have  been  newly  discovered. 
Under  such  circumstances,  we  think  it  was 
tbe  clear  duty  of  tbe  plaintiff  in  error  to  have 
moved  for  a  postponement  or  continuance  of 
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his  case  when  the  same  was  called  for  trial, 
in  order  to  procure  the  evidence  of  Lattlmer, 
and,  since  It  la  apparent  from  the  record 
that  no  such  action  was  taken  by  Idm,  we 
would  not  be  aatbbrlzed  to  hold  that  the 
court  committed  error  In  denying  his  moUoa 
for  a  new  trlaL 

[6]  The  role  id  this  state  is  that  motions 
for  new  trial  based  upon  the  ground  of 
"newly  discovered"  evidence,  in  the  proper 
sense  of  the  term,  are  addressed  to  the  sound 
discretion  of  the  trial  Judge,  and,  where 
such  motions  are  denied  by  him,  the  appellate 
court  will  not  rererse  the  judgment  for  that 
reason,  unless  the  latter  court  can  say  from 
the  record  that  the  trial  court  clearly  abused 
the  discretion  which  the  law  gives  him  In 
such  matters,  and  In  this  Instance  this  court 
Is  of  the  opinion  that  It  would  not  be  author- 
ized to  so  hold. 

In  the  case  of  Johnson  v.  Brown,  65  S.  W. 
485,  the  Court  of  Civil  Appeals  at  San  An- 
tonio, speaking  through  Chief  Justice  James, 
held,  in  substance,  that  a  new  trial  sou^t 
on  the  ground  of  newly  discovered  evidence 
was  properly  refused  by  the  trial  Judge, 
where  the  existence  of  sudi  evidence  was 
known  at  the  time  of  the  trial,  but  not  the 
whereabouts  of  the  witness,  and  no  continu- 
ance or  postponement  was  requested  In  order 
that  sudi  evidence  might  be  had.  We  are  of 
opinion  that  that  case  is  squarely  in  point 
on  the  question  here  raised,  and  the  holding 
there  meets  with  our  approval.  See.  also,  De 
Hoyes  v.  G.  H.  &  S.  A.  Ry.  Co.,  52  Tex.  Civ. 
App.  643,  115  S.  W.  75, 

This  disposes  of  all  the  assignments  of 
error  found  In  plaintiff  in  error's  brief,  and 
from  what  we  have  said  above  it  follows 
that  this  court  Is  of  the  opinion  that  none  of 
them  should  be  sustained,  and  that  the  trial 
court's  Judgment  should  be  In  all  things  af- 
firmed;  and  It  will  be  so  ordered. 


HARRIS  V.  MANN  et  al.    (No.  1428.) 

(Court  of  CSvil  Appeals  of  Texas.     Amarillo. 
Dec.  4,  1918.) 

1.  Pleadiro  «=>34(3)— Oekkbai.  Bzceftion. 

As  against  a  general  exception  to  a  petition, 
every  reagoaable  intendment  will  be  indulged  in 
favor  of  the  petition's  allegations. 

2.  PUSADINO    ^=>4d  —    NATtTBB    OF   ACTIOK— 
E'SA'DD  OB  COHTBAOT. 

Petition  alleging  contract  to  sell  plaintiff 
land  and  a  lease  of  other  lands,  false  representa- 
tions as  to  the  length  of  time  for  which  the 
lease  could  be  renewed,  the  making  of  a  deed  for 
the  land  bought,  and  a  purported  assignment  of 
the  lease,  and  that  a  certain  part  of  the  recited 
consideration  of  the  deed  was  for  the  assign- 
ment, and  geelring  damages,  held  for  fraud,  and 
not  to  recover  on  a  contract 


S.  BviDEiroi    •c»4lO(0>— PaboXi    Ovtdbrcb— 

CONSIDEBATION. 

Plaintiff,  in  an  aetioii  for  fraudulent  repre- 
sentations as  to  time  for  which  lease  could  be 
renewed,  inducing  his  purchase  of  certain  land 
and  lease  of  other  land^  can  show  that  part  of 
the  recited  consideration  in  the  deed  to  him  of 
the  land  bought  was  for  the  lease. 

Appeal  from  District  Court,  Yoakum  Coun- 
ty;  W.  R.  Spencer,  Judge. 

Action  by  H.  B.  Harris  against  W.  B.  Mann 
and  others.  From  a  Judgment  sustaining  a 
general  exception  to  tb«,  petition,  plaintiff 
appeals.    Beveraed  and  wmanded. 

B.  S.  Bowe,  of  Plains,  for  appellant 
DaUas  Scarborough,  of  Abilene,  for  ap- 
pellees. 

HUFF,  C.  T.  [IJ  This  is  an  appeal  from  a 
Judgment  sustaining  a  general  exception  to 
plaintUTs  original  petition.  As  we  Interpret 
the  petition,  the  cause  of  action  is  based  upon 
fraud  and  deceit,  inducing  the  plaintiff  to  en- 
ter into  a  contract  While  the  allegations  are 
Indefinite  and  somewhat  Involved,  and  it  is 
rather  hard  to  determine  Just  what  is  in- 
tended, yet,  in  the  face  of  a  general  excep- 
tion, every  reasonable  Intendment  will  be 
Indulged  in  favor  of  the  allegations. 

[2]  It  Is  alleged  that  the  defendants  agreed 
to  sell  417  acres  of  land,  and  also  to  sell  to 
plaintiff  a  preference  lease  right  at  an  annu- 
al value  of  $38.40  per  section,  on  five  sections 
of  additional  land,  and  as  an  Inducement 
thereto  the  defendants  represented  to  plain- 
tiff that  three  of  the  sections  belonged  to  the 
estate  of  minors  in  the  bands  of  their  legal 
guardian,  and  that  the  minors  would  not  be 
of  age  for  seven  years,  and  that  the  land 
oould  not  be  sold  until  they  were  of  age: 
that  the  other  two  sections  were  the  proper- 
ty of  some  investment  company,  holding  the 
land  for  higher  price,  and  that  the  land 
would  not  be  for  sale  for  a  number  of  years ; 
that  defendant  Mann  held  a  written  lease  to 
all  said  leased  lands  which  contained  a  pref- 
erence right  to  bim  and  his  assigns,  to  re- 
lease said  landa  so  long  as  they  were  for 
lease,  which  would  not  be  less  than  seven 
years  and  very  Ukely  longer;  that  plaintiff 
was  induced  to  believe  said  representations, 
and  was  Induced  to  purchase  the  section  and 
the  preference  lease  right  to  the  five  sections, 
which  he  would  not  have  done  but  for  the 
representations.  It  is  alleged  that  the  deed 
to  the  sectlMi  purchased  recited  the  agreed 
consideration  for  that  section  as  well  as  for 
the  five  leased  secti<»is,  but  that  In  fact 
$1,500  thereof  was  the  consideration  for  the 
preference  lease  of  the  five  sections ;  that  de- 
fendants purported  to  assign  to  plaintiff  such, 
lease,  r^resenting  at  the  time,  however, 
that  the  leases  themselves  were  then  out  of 
their  possession  and  at  another  place  in  tb» 
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ranlts  of  the  bank ;  that  they  nerer  deliver- 
ed snch  lease,  but  that  plalntUt,  relying  iqion 
their  T^resentatkHig,  moved  on  the  land, 
etc.  It  iB  alleged  all  of  these  representa- 
tions 80  made  were  false  and  untrue,  which 
tndaeed  the  plalntifF  to  enter  Into  the  con- 
tract, and  that  thereafter  plaintiff  was  eject- 
ed from  -the  leased  lands  and  put  to  great 
expense,  etc.  He  seeks  to  recover  the  agreed 
ralne  or  amount  pcdd  for  the  lease,  and  for 
some  other  special  damages  not  regarded  as 
necessary  to  set  out.  This  Is  not  a  suit  to 
recorer  on  a  contract,  but  It  is  an  action 
on  representations  inducing  the  contract  by 
fraud  and  deceit  The  acMon  is  on  the  fraud 
and  decdt  The  fticts  extraneoas  of  the  deed 
were  not  alleged  for  the  purpose  of  'Varying 
the  terms  of  the  deed,  but  to  the  end  of 
showing  that  plaintiff  was  induced  to  accept 
the  deed  and  pay  the  $1,500  by  reason  of  the 
fraudulent  representations  ot  the  defendant 
tnlted  States  Oypsnm  Go.  v.  Shitids,  106  S. 
W.  725;  General  Bonding  ft  Casualty  In- 
snrance  Go.  v.  Mount,  183  S.  W.  783 ;  White 
T.  Peters,  185  8.  W.  659;  Weeks  v.  Stevens, 
155  S.  W.  «67. 

[3]  The  mere  fact  that  the  allegations  are 
that  the  entire  consideration  was  recited  in 
the  deed  would  not  be  such  a  recitation  as 
would  preclude  the  proof  that  the  representa- 
tions and  that  part  of  the  price  paid  was  in 
fact  for  the  leased  sections.  The  recitation 
of  the  consideration  of  the  amount  paid  in 
the  deed  for  the  land,  the  fee  of  which  was 
purchased,  would  not  preclude  the  proof  that 
$1,500  of  that  amount  was  in  fact  paid  for 
the  lease.  This  case,  as  we  conceive  it,  does 
not  fall  under  the  rule  announced  In  the  case 
of  Matheson  v.  C-B  live  Stock  Go.,  176  S. 
W.  734.  Some  of  the  damages  alleged  are 
not  recoverable,  but  we  shall  not  go  into  the 
measure  of  damages  which  should  be  applied. 
We  simply  hold  that  the  general  exception 
should  not  have  been  sustained. 
The  case  will  be  reversed  and  remanded. 


CHICAGO.  R.  I.  ft  G.  RT.  CO.  v.  MAKBT. 
(No.  1431.) 

(Ooort  of  OlvH  Appeals  of  Texas.     Amarillo. 
Dec.  4.  1918.) 

1.  CABBnauB  «B»227(1)— I>iw  Stock— Acmoit 

— PUEADIKG  DaKAOKS. 

In  action  tfor  delay  in  shipment  of  live  stock, 
an  allegation  tiiat  the  market  hod  deoliosd  be- 
low that  at  time  cattle  should  have  arrived, 
and  that  cattle  had  loet  in  weight  and  market- 
able appearance,  was  sufficiently  specific  allcxor 
tion  of  damage  sustained. 

2:  BviDBifCK  «s>S2S<4)  — Hkabsat  — Uabket 
Pkicx. 
In  actioD  for  delayed  delivery  of  live  stock, 
witaesaes  who  aoconomnied  shipment  eooU,  over 


objection  that  their  knowledge  was  based  on 
heanay,  testify  that  the  market  was  lower  on 
the  afternoon  of  day  on  whidt  destination  was 
reached  than  during  morning  of  same  day  prior 
to  their  arrival,  where  they  were  experienced 
cattlemen,  had  shipped  a  great  many  cattle,  and 
had  received  market  reports  regularly. 

3.  Cabbixrs  ^=>215(D— Live  Stock— Liabil- 
TY  FOR  Loss— Invalid  Contkact. 
Invalidity  of  shipping  contract  under  In- 
terstate Commerce  Act  (U.  S.  Oomp.  St.  1916,  { 
8563  et  seq.)  does  not  preclude  shipper  from 
recovering  for  loss  or  injury  to  goods  by  reason 
of  carrier's  negligence,  or  from  injury  due  to 
delay  in  transportation,  or  for  damages  caused 
by  carrier  willfully  misronting  goods,  compell- 
ing shipper  to  pay  higher  rate  of  freight 

AK>eal  from  Wheeler  Count7  Court;  L. 
D.  MlUer.  Judge. 

Action  by  A.  Manby  against  the  Chicago, 
Rode  Island  ft  Gulf  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

C.  E.  Gustavus,  of  Amarillo,  and  N.  H. 
Lasslter,  of  Ft  Worth,  for  appellant 

M.  Reynolds  and  J.  B.  Clark,  both  of 
Shamrock,  for  awellee. 

HA  Till,  J.  The  followlQs  Btat^nent  is 
ad<q;>ted  from  appeUant's  brief: 

"miis  was  a  suit  in  the  county  court  of  Wheel- 
er county  by  A.  Manby,  against  the  Chicago, 
Rock  Island  ft  Gulf  Railway  Company,  to  re- 
cover damages  on  account  of  alleged  injury  to 
a  shipment  of  five  cars  of  cattle  from  Sham- 
rock, Tex.,  to  Kansas  City,  lito.,  on  August  19, 
191S.  It  was  alleged  that  the  shipment  was 
unduly  delayed  en  route  and  that  the  cattle 
were  insufficiently  watered  at  Caldwell,  Kan.,  at 
which  point  they  were  unloaded  for  feed,  water, 
and  rest  and  ^at  the  market  on  whidi  they 
were  sold  bad  declined  below  what  it  was  at 
the  time  they  shooid  have  arrived,  and  that  they 
lost  in  weight  and  in  marketable  appearance." 

The  defendant  pleaded  certain  special  ex- 
ceptions and  a  denial  of  any  negligence  in 
handling  the  shipment  and  specially  that 
the  shipment  was  made  under  live  stock 
contracts  and  tariffs  filed  with  the  Inter- 
state Commerce  Commission,  and  under 
rules  and  regulations  of  that  body,  authoriz- 
ing the  transportation  of  Interstate  ship- 
ments of  live  stock  in  carload  lots,  and  that 
under  those  teriffs,  rules,  Aid  regulations  the 
freight  rate  on  carload  shipments  was  pro- 
portionately lower  than  on  less  than  carload 
shipments,  and  it  was  provided  therein  that  ' 
only  owners  or  bona  fide  employes  of  the 
owner  would  be  transported  with  shipments 
as  caretakers,  and  the  number  of  persons 
that  were  entitled  to  be  transported  and  re- 
ceive free  return  transportetlon  were  speci- 
fied; that  the  plaintiff's  shipment  uf  cat- 
tle consisted  of  five  carloads,  and  that  he 
tendered  them  to  the  railway  company,  one 
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car  In  the  name  of  W.  G.  Mayfldd,  wbo  was 
also  shipping  one  car  of  his  own,  by  which 
shipment  he  was  enabled  to  receive  transpor- 
tation to  Kansas  City,  and  return,  to  which 
he  was  not  entitled,  and  the  plaintiff  In- 
cluded with  his  shipment  eleven  head  of  cat- 
tle belonging  to  J.  F.  Washam  and  six  head 
belonging  to  H.  M.  Fleming,  and  three  head 
belonging  to  W.  O.  Mayfleld,  and  procured 
transportation  for  said  cattle  at  a  rate  lower 
than  the  rate  for  the  said  cattle  under  the 
less  than  carload  rates,  and  that  he  caused 
two  of  his  cars  to  be  shipped  in  the  name  of 
Manby  and  Fleming,  so  as  to  permit  H.  M. 
Fleming  to  accompany  the  shipment  and  re- 
ceive free  transportation  to  Kansas  City  and 
return,  to  which  he  was  not  entitled;  that 
by  this  method  of  procedure  the  plaintiff  de- 
prived the  defendant  of  Its  legal  and  lawful 
freight  charges  and  fares,  and  the  plaintiff, 
and  the  persons  named,  received  the  beneflts 
thereof,  which  were  special  privileges  and 
special  services  not  open  to  all  shippers, 
and  such  acts,  condhct,  and  practice  were 
in  violation  of  the  tariff  provisions,  rules, 
and  regulations  governing  said  shipment,  and 
amounted  to  an  illegal  discrimination  in 
the  plaintiff's  favor,  on  account  of  which  the 
plaintiff  was  precluded  from  any  recovery  in 
this  suit.  Appellee  has  not  favored  the  court 
with  a  brief.  He  did  not  base  his  action-  up- 
<Hi  the  contract  of  shipment,  but  sought  to 
recover  upon  the  common-law  liability  of 
the  carrier. 

[1]  The  first  assignment  of  error  is  to  the 
action  of  the  coijrt  in  overruling  the  special 
exception  of  the  defendant  that  the  plain- 
tifTs  petition.  In  so  far  as  it  attempts  to 
allege  the  damages  sought,  is  not  sufficiently 
specific.  We  think  the  p^etitlon  is  sufficient 
In  this  particular. 

[2]  Appellant  further  urges  that  the  court 
erred  in  permitting  the  witness  Harry  Mun- 
dy  to  testify  that  the  market  in  Kansas  City 
was  lower  on  the  afternoon  of  Tuesday  than 
it  was  on  the  morning  of  that  day,  and  in 
permitting  the  plaintiff  to  testify  to  the  same 
effect.  The  objection  to  this  testimony  is 
that  their  knowledge  of  the  morning  market 
was  obtained  by  hearsay.  Upon  further  ex- 
amination it  appears  that  Mundy  and  Man- 
by  were  experienced  cattlemen;  had  ship- 
ped a  great  many  cattle;  that  they  were  sub- 
scribers to  the  Drovers'  Telegram,  and  re- 
ceived other  market  reports  regularly.  We 
think  it  was  suflidently  shown  that  they 
were  qualified  to  testify  upon  this  point. 

[3]  The  main  contention  is  raised  under 
the  fourth  and  fifth  assignments,  and  In 
substance  is  this:  Did  plaintiff,  by  loading, 
with  his  cattle,  cattle  owned  by  several  oth- 
er parties  into  the  same  car,  and  by  making 
the  shipment  In  the  names  of  various  per- 
sons, deprive  himself  of  the  right  to  recover 
damages  by  reason  of  appellant's  negligence? 
It  Is  Insisted  that  the  acts  of  appellee  in  so 


loading  the  cattle  and  In  falsely  billing  Us 
cattle  in  the  name  of  parties  not  owners, 
thus  procuring  round-trip  tranqwrtation  for 
caretakeiTB  not  otherwise  entitled  thereto,  in 
violation  of  the   Intestate  CcMmnerce  Art 
(Act  Feb.  4,  1887,  c.  104,  24  Stat.  879  [U.  S. 
Ciomp.  St  1916,  i  8563  et  seq.]),  deprives  falm 
of  the  right  to  recover  and  that  the  courts 
should  leave  parties  to  sucdi  Illegal  contracts 
whete  they  find  them.    This  question  seems 
to  have  been  decided  by  the  United  States 
Supreme  Court  and  by  the  courts  of  several 
of  the  states,  including  Texas,  adversely  to 
appellant's  contention.    "The  fact  that  a  con- 
tract of  shipment  is  invalid  as  violating  tlie 
Interstate  Commerce  Law,   prohibiting  dis- 
crimination in  rates,  does  not  operate  as  a 
bar  to  an  action  to  recover  for  loss  of  or  In- 
Jury  to  the  goods  by  negligence  or  for  injury 
due  to  delay  in  transportation,  or  for  dam- 
ages caused  by  willfully  mlsroutlng  the  goods 
so  that  the  shipper  is  compelled  to  pay  » 
much  higher  rate  of  freight."    10  C.  J.  513, 
f  831;    Merchants'  Cotton-Press,  etc.,  Co.  v. 
Insurance  Co.  of  North  America,  151  U.  S. 
368,  14  Sup.  Ct.  367,  38  L.  Ed.  195;   H.  &  T. 
C.  Ry.  Co.  V.  Commons,  160  S.  W.  1107.    And 
it  ia  specifically  held   that   an  aggregation 
of  shipments  by  various  owners,  in  order  to 
obtain  the  benefit  of  carload  rates,  does  not 
constitute  discrimination  nor  violate  the  In- 
terstate   Commerce    Law    prohibiting    tbu 
granting  of  preferences  and  cv)ecial  privileg- 
es.   Interstate  Commerce  Commission  v.  DeU 
aware,  L.  &  W.  By.  Co..  220  U.  S.  235.  31 
Sup.  Ct  392,  66  L.  Ed.  448. 

The  only  remaining  assignment  Is  that  the 
court  erred  in  the  charge  upon  the  measure 
of  damages.  We  think  the  charge  as  giveii 
is  apidicable  to  the  facts. 

Finding  no  reversible  error,  the  judgmeni 
is  affirmed. 


BURNS  et  al.  t.  NICHOLS.     (No.  6110.) 

(Court  of  Civil  Appeals  of  Texas.    San  Anto; 
nlo.     Dec.  11,  1918.) 

1.  FABTinosr  4=383 — Actions— Scope. 

As  no  distinction  is  made  between  law  an^ 
equity,  questions  of  conflicting  claims  may  bi 
decided  in  partition  suits,  and,  where  raised 
should  be  disposed  of. 

2.  JuDoiatiiT  «=9566  —  Meboeb  and  Bab  ^ 
Rights  Exfbesslt  Rkskbvkd. 

Where  a  Jadgment  in  a  foiver  partitioi 
suit  expressly  left  the  question  of  title  ope| 
between  plaintiff  and  defendant,  plaintiff  maj 
maintain  a  subsequent  suit  of  treapaBs  to  tr{ 
title;  there  being  no  attempt  to  change,  alte^ 
or  set  aside  the  judgment 

3.  bvidencb   «s»419(^  —  cossiobbation  h 
Deeds. 

Testimony  to  show  the  true  considerati(4 
in  a  deed  is  always  admissible  and,   notwiti 
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standijig  the  redtal  of  eoMidention,  it  may  b« 
ibowii  that  the  property  was  a  gift  to  the  (rao.- 
tee,  and  therefore  hia  separate  property. 

Appeal  from  District  Court,  Kamea  Coun- 
ty; Covey  C.  Th<Hnu,  Judgew 

Trespass  to  try  a  title  by  X.  J.  Nichols 
against  Bob  Burns  and  others.  From  a  Judg- 
ment for  plaintiff,  defendants  appeal.  Af- 
firmed. 

Williamson  &  Klingemann,  of  Karnes  City, 
Faith  &  Murray,  of  Runge,  and  Arthur  Parr, 
o(  Kenedy,  for  appellants. 

A.  J.  Bell,  of  San  Antonio,  and  C.  L.  Bell, 
of  Karnes  City,  for  appellee. 

FLY,  C  3.  l%e  petition  in  this  case,  filed 
by  appellee,  sets  up  an  action  of  trespass 
to  try  title  to  200  acres  of  land  oat  of  the 
Carlos  MarUneE  IS-league  grant,  followed 
by  allegations  that  bis  son,  J.  H.  Nichols, 
DOW  deceased,  had  filed  a  suit  for  partition 
in  the  district  court  of  Karnes  county,  styled 
J.  H.  Nichols  T.  T.  J.  Nichols  et  al.,  seeking 
a  partition  of  certain  lands  of  which  the 
200  acres  sued  for  were  a  part,  and  alleging 
that  said  lands  were  the  oemmnnity  estate 
of  appellee  and  His  fonner  wife,  Nannie 
Nichols,  and  a  judgment  was  rendered  in 
the  suit,  the  said  200  acres  being  allotted  to 
appellee  as  his  homestead,  but  that  said 
jDdgment  provided: 

"That  he  (appellee)  recover  of  and  from  each 
tad  all  of  the  other  parties  said  land,  and  that 
Ins  title  be  quieted  in  him,  in  and  to  the  same, 
bat  without  prejooice  to  the  rights  of  the  heirs 
uf  the  deceased  wife  of  T.  J.  Nichols,  Mrs. 
Nannie  Nichols,  in  and  to  homestead  tract 
koown  as  lot  No.  1." 

Aivellee  alleged  that  since  the  partition 
tie  had  claimed  the  land  as  his  ow&i  free 
from  any  equity  or  Interest  of  any  one,  but 
because  of  the  recital  in  the  judgment  be 
had  Sled  the  present  suit  to  remove  the  cloud 
from  his  title.  He  also  set  up  a  long  defense 
to  an  Intervention  of  several  parties  who 
are  alleged  to  be  interveners;  but  there  is 
nothing  In  the  record  to  show  such  inter- 
vention, except  a  motion  to  be  dismissed 
from  the  suit  upon  the  part  of  Otto  Alns- 
worth,  Mrs.  3.  Ti.  Alnsworth,  Jake  Freedman, 
R.  li.  Hammack,  Sam  F.  Nave,  and  W.  F. 
Hlckle,  who  state  that  they  had  been  made 
parties  by  H.  H.  Jones,  intervener.  If  Jones 
ever  appeared  in  the  suit,  the  record  falls 
to  indicate  It,  except  by  the  reference  men- 
tioned. The  court  heard  the  cause,  without 
a  Jury,  and  rendered  judgment  in  favor 
of  appellee  for  the  200  acres  of  land,  as 
against  Bob  Bums,  LiUle  Burns,  L.  P.  Pul- 
lln,  T.  A.  Nichols,  John  Nichols,  Lela  Nich- 
ols, Welma  Nichols,  Vida  May  Nichols,  La- 
mar Nichols  and  Wadls  Nichols,  being  ap- 
pellees herein. 

{1,  2]  The  first,  second,  third,  and  fourth 


assignments  of  error  are  overruled.  Th» 
petition  was  not  open  to  attack  through  a 
general  demurrer,  and  the  special  excep- 
tion does  not  show  any  merit  The  Judgment 
in  the  former  suit  left  the  question  of  tttie 
open  between  appellants  and  appellee,  and 
th^e  was  no  effort  to  change,  alter,  or  set 
aside  the  Judgment  The  Judgment  in  the 
former  suit  did  not  attempt  to  settle  the 
title  to  the  land,  but  specially  provided  that 
it  was  not  final  as  between  ai^ellee  and  ap- 
pellants, trnder  our  system,  where  up  dis- 
tinction Is  made  between  law  and  equity  In 
the  decision  of  cases,  the  strict  chancery 
rules  do  not  apply  to  partition  suits,  and 
questions  of  conflicting  claims  may  be  de- 
termined between  the  parties.  It  was  not 
done  In  this  case,  however;  but  the  matters 
of  dispute  were  expressly  left  open.  The 
matter  should  not  have  been  left  unsettled, 
but  everything  should  have  been  determined. 
De  La  Vega  v.  lieague,  64  Tex.  205. 

[J]  The  fifth  assignment  of  error  is  over- 
ruled. Testimony  to  show  the  true  consid- 
eration In  a  deed  is  always  admissible.  The 
authorities  dted  have  no  applicability  to  the 
facts  of  this  case.  It  has  been  definitely  set- 
tled in  this  state  that,  notwithstanding  the 
recital  of  consideration  in  a  deed.  It  may 
be  shown  that  the  property  was  a  gift  to  the 
grantee,  and  therefore  his  separate  prop- 
erty.   Mnhon  v.  Bamett,  45  8.  W.  24. 

There  is  no  merit  in  the  sixth,  seventh, 
eighth,  ninth,  and  tenth  assignments  of  er- 
ror. The  evidence  was  siiflBdent  to  sustain 
the  Judgment.  The  200  acres  of  land  be- 
longed to  appellee,  and  he  had  the  right  to 
remove  asy  cloud  on  his  title  caused  by 
any  claim  of  appellants. 

The  Judgment  is  afilrmed. 


SAENZ  T.  HAMn^TON  HOTEL  CO. 

(Court  of  Civil  Appeals  of  Texas.    San  Anto- 
nio.   Dec.  11,  1918.) 

1.  LAWM.OBD  AWD  Tknant  4=3274(3)    —  Dl8- 
TBKBS  WaBBAWP— CONVEWSIOW. 

Where  a  tenant  against  whom  a  distress 
warrant  had  been  issued,  delivered  the  keys  to 
«  constable  over  night  and  the  constable  rede- 
livered them  to  the  tenant's  agent  the  following 
morning,  'held,  that  the  taking  and  keeping  of 
the  keys,  as  it  was  done  with  the  tenant's  con- 
sent did  not  constitnte  a  conversion  of  his 
property  by  the  landlord. 

2.  Appkal  and  Eerob  e=»>10e8(3)— Review— 
Hab»lkss  Ebbob. 

Where  plaintiff  made  out  no  case  entitling 
him  to  recover,  errors  in  the  instruction  were 
immaterial. 

3.  Landlobd  and  Tenant  «=»274(3)  —  Dis- 
tbess  Wabbant— Petition  and  Citation. 

Where  there  was  no  seizure  of  property  un- 
der a  distress  warrant  the  tenant  cannot  com> 
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plain  that  it  was  issued  without  petition  having 
been  filed  or  citation  issued. 

Appeal  from  District  Court,  Webb  CSoimty: 
J.  F.  Mullally,  Judge. 

Action  by  Manuel  A.  Saenx  against  tbe 
Hamilton  Hotel  Company.  From  a  Jadgment 
for  defendant,  plaintiff  at^eala    Affirmed. 

Chapin  &  Brown,  of  Laredo,  for  appellant 
Mann  &  Henry,  of  Laredo,  for  appellee. 

FLY,  C.  J.  Appellant  sued  to  recover  ac- 
tual damages  in  the  sum  of  $6,000,  and  ex- 
emplary damages  In  the  sum  of  $7,600,  alleg- 
ed to  have  accrued  by  reason  of  the  seizure 
under  a  distress  warrant  of  certain  fixtures 
and  personal  property  In  a  barber  shop  in 
Laredo,  Tex.,  and  conversion  of  the  same 
by  appellee.  The  cause  was  submitted  to  a 
jury  on  special  Issues,  and  upon  the  anslweni 
thereto  judgment  was  rendered  in  favor  of 
appdlee.  ' 

[1]  Tbe  evidence  showed  that  appellant  ow- 
ed appellee  $425  for  rent  of  his  shop,  and 
that  appellee  applied  for  and  obtained  a  dis- 
tress warrant,  but  It  was  never  levied  on  any 
property.  WJben  the  constable  approached 
appellant  <»i  the  subject  of  a  levy  he  asked 
for  time  to  file  a  replevy  bond,  which  was 
given,  but  falling  to  obtain  the  bond  after 
closing  time  in  the  afternoon  appellant  in- 
structs his  head  barber  to  turn  over  one  of 
three  keys  to  the  barber  shop  to  the  con- 
stable, The  officer  nor  any  agent  of  appel- 
lee entered  the  shop  or  seized  or  controvert- 
ed anything,  but  next  morning  before  time 
for  opening  the  sliop  for  business  ^e  consta- 
ble returned  the  key  to  the  head  barber,  who 
conducted  it  In  the  Interest  of  appellant. 
Appellee  never  at  any  time  took  possession 
of  any  proiterty  of  appellant,  except  In  so  far 
as  holding  a  key  to  the  front  door  over  night, 
and  that  was  done  because  the  key  iwas  vol- 
untarily placed  In  the  hands  of  the  consta- 
ble. The  barber  shop  was  never  closed  by 
appellee,  nor  was  aK)ellant  prevented  from 
opening  it  and  using  the  property  therein  for 
one  moment.  No  paper  of  any  kind  was  ever 
served  on  appellant  or  a  levy  made  upon  his 
property.  There  was  no  conversion  in  law 
or  under  the  facts. 

There  is  no  merit  whatever  In  any  of  the 
assignments  of  error,  and  they  are  overruled. 
The  taking  and  keeping  of  tbe  key  over 
night  was  done  with  the  consent  of  appellant, 
and  tf  that  act  constituted  conversion,  appel- 
lant cannot  recover  because  It  was  done  with 
hts  knowledge  and  full  consent  and  acqui- 
escence. The  jury  found,  under  an  appropri- 
ate question  and  a  definition  of  "conversion," 
that  the  property  was  not  converted.  Under 
tbe  facts  no  other  answer  could  have  been 
properly  returned. 

[2,  3]  The  evidence  falling  utterly  to  make 
out  a  case  for  appellant.  It  would  not  matter 


how  many  errors  were  committed  Is  refus- 
ing Q)ecial  dumgeBi  Whether  or  not  a  peti- 
tion was  filed  or  a  citation  iBsued  or  not  did 
not  matter,  there  being  no  selcuie  of  tha 
property. 
The  judgment  is  affirmed. 


NATIONAL  LIFE  &  ACCIDENT  INS.  CO. 
V.  DB  LOPEZ.    (No.  6104.) 

(Court  of  Civil  Appeals  of  Texas.    Saa  Antonio, 
Dee.  4,  1»1&) 

L  STIPUI.ATIONS  «=»13— Effkct. 

Though  the  insurer  in  an  action  on  an  ac- 
cident policy  agreed  on  trial  that  plaintiff  was 
the  wife  of  the  insured,  the  insvurer  is  not  estop- 
ped from  setting  up  the  true  facts  when  discov- 
ered, where  it  was  induced  to  ao  agree  through 
fraud  or  ignorancek 

2.  INSUBAROE    «=»464— ACCIDKItT    IliSUBAZTCX 
— LlABIIJTY. 

Where  an  accident  policy  coving  death 
diroufh  violent  and  external  means  expressly 
declared  that  it  should  not  cover  injuries  inten- 
tionally  inflicted  upon  the  insured  by  himselC  or 
by  any  other  person  except  by  burglars  and 
robbers,  the  company  is  not  liable  where  one  not 
a  burglar  or  robber  intentionally  shot  and  killed 
the  insured. 

Appeal  from  District  Court,  Bexar  County ; 
J.  T.  Sluder,  Judge; 

Action  by  Mrs.  Augustine  H.  De  Lopex 
against  tbe  National  Life  ft  Accident  Insur- 
ance Company.  From  a  judgment  for  plaln- 
tttr,  def^idant  appeals.  Beversed  and  ren- 
dered. 

Carlos  Bee  and  Sdw.  H.  Lang«,  both  of 
San  Antonio,  for  appellant. 

O.  Woodson  Morris,  of  San  Antonio,  and 
J.  D.  Dodson,  of  Laredo,  for  appellee. 

FLY,  O.  J.  This  Is  a  suit  Instituted  by 
appellee,  as  the  beneficiary  of  an  accident 
policy,  issued  by  appellant,  to  indemnify  her 
husband,  I.  W.  Lopez,  against  loss  of  life 
or  limb  arising  from  accident  Tbe  cause 
was  tried  without  a  jury,  and  judgment  was 
rendered  In  favor  of  appellee  for  the  sura  of 
$1,100,  of  which  $100  was  for  an  attorney's 
fee. 

It  was  alleged  In  the  petition: 

"That  on  or  about  the  16th  day  of  June,  1917, 
the  said  I.  W.  Lopez  was  shot  with  a  pistol  by 
one  Jim  Lubbock  in  the  city  of  San  Antonio, 
Tex.,  and  as  the  direct  result  of  said  shot  died 
the  following  day,  and  that  the  said  Lubbock 
shot  the  said  Lopez  without  any  provocation 
whatsoever  on  the  part  of  the  said  Lopez,  and 
that  the  same  was  wholly  unforeseen  and  not 
anticipated  l>y  him  and  was  accidental  as  to 
him,  and  was  not  caused  by  any.  action  on  hia 
part;    that  the  said  Lopes  lost  his  life  as  the 
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mult  of  said  shot,  and  directly  and  independ- 
ent!; of  all  other' causes;  and  that  same  was 
>s  to  hint  effected  accidentally  and  ttaroogh 
violent  and  external  means." 

The  erldence  sbowed: 

That  I.  W.  liopes  was  insured  against  acci- 
dent by  appellant  "against  loss  of  Hfe^  limb, 
limbs,  sight  or  speech  and  hearing,  resulting 
directly  and  independently  of  all  other  causes 
{ram  a  bodily  injury  which  is  effected  accidental- 
ly and  through  external  and  violent  means  (ex- 
cluding suicide,  sane  or  insane),  herein  called 
'such  injury,'  in  the  initial  iirincipal  sum  of 
one  thousand." 

Again,  In  section  (o)  of  the  policy  it  Is 
provided : 

"This  policy  does  not  cover  suicide  (sane  or 
insane);  nor  any  venereal  disease;  nor  any 
disease  not  common  to  both  sexes ;  nor  aeronau- 
tics, nor  military  or  naval  service  in  time  of 
war;  nor  injuries  intentionally  inflicted  upon 
the  assured  by  himself  or  by  any  other  person 
ocept  by  burglars  and  robbers." 

Ihe  oncontroverted  evidence  abowed  that 
I.  W.  Lopez,  CD  June  IG,  1817,  was  Inteatloa- 
ally  shot  and  so  badly  wounded  by  oa»  Jim 
Lubbock  tbat  he  died  on  tbe  following  day. 

One  of  tbe  grounds  for  a  new  trial  was  tbe 
discovery  of  new  evidence  to  the  effect  that 
appellee,  who  bad  sued  as  tbe  widow  of 
I.  W.  Lopez,  bad  never  been  married  to  said 
Lopee,  but  tbat  be  bad  a  lawful  wife  wben 
killed  In  tbe  person  of  anotber  woman,  and 
that  appellee  bad  never  been  married  to  tbe 
deceased.  The  motion  was  supported  by  tbe 
affidavit  of  Consuela  Escontrias  to  the  effect 
that  die  knew  tbat  appellee  was  not  the  wife 
of  I.  W.  Lopez,  and  tbat  be  was  legally  mar- 
ried in  Mexico  to  anotber  woman,  and  that 
three  children  were  born  <^  tbe  marriage, 
and  that  tbe  legal  wife  was  still  living.  Tbe 
evid^ice  was  shown  by  affldaviiB  to  be  newly 
discovered.  The  motion  for  new  trial  should 
have  been  granted. 

[1]  It  Is  true  tbat  appellant  bad  agreed,  on 
tbe  trial,  tbat  appellee  was  tbe  nvife  of  I.  W. 
Ix>pez  wben  he  died,  and  was  tbe  benefldary, 
bat  if  through  fraud  or  ignorance  of  tbe 
true  facts  appellant  bad  made  tbe  agreement 
It  idiould  not  be  estopped  from  setting  up  the 
true  facts  when  discovered.  If  appeUee  is 
not  tbe  wife,  she  had  no  right  to  recover  the 
insurance  on  tbe  life  of  Lopez,  under  tbe  al- 
legationa  and  proof.  Fraud  is  Inferable  from 
tbe  fact  tbat  appellee  claimed  as  the  wife  of 
Lopez,  and  tbat  tbe  fact  that  she  was  not 
his  wife  was  not  discovered  until  after  the 
trial. 

[2]  I.  W.  Lopez  died  from  Injuries  inten- 
tionally inflicted  upon  bim,  and  vmder  tbe 
plain  terms  of  tbe  policy  tbe  benefldary  baa 
DO  canse  of  action  against  appellant  Tbe 
insurance  was  against  loss  of  life,  as  well  as 
loss  of  limb,  sigbt,  speech,  or  beating,  and 
tbe  words  indicating  how  tbe  loss  must  occur 
applies  as  well  to  loss  of  life  as  to  loss  of  the 
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limbs  or  senses,  and  tbe  words  are  dear  and 
wltliout  doubt.  If  tbe  part  as  to  limbs  and 
senses  is  eltmlnated  tbe  policy  would  read: 

"Against  loss  of  life  resulting  directly  or  in- 
directly of  all  other  causes  from  a  bodily  in- 
jury which  is  effected  acddentaiiy  and  through 
external  and  violent  means." 

And  to  exclude  all  doubt  on  tbe  subject  it 
says  "excluding  suidde,  sane  or  insane." 

Again,  in  section  (o)  of  tbe  policy  it  is 
dearly  shown  that  loss  of  life  is  not  Included 
la  the  policy  if  it  results  from  "Injuries  in- 
tentionally Inflicted  upon  tbe  assured  by  tiim- 
self  or  by  any  otber  person  except  by  bur- 
glars and  robbers."  If  Lopez  had  been  ac- 
ddentaiiy killed  by  an  automobile  or  street 
car,  or  if  he  bad  been  acddentaiiy  shot,  tbe 
benefldary  in  tbe  policy  could  recover,  and 
there  can  be  no  valid  reason  for  exclnding 
tbat  part  of  tbe  policy  whldi  refers  to  death 
from  injuries  Intentionally  inflicted.  Tbe 
language  is  plain  and  dearly  denies  the  right 
to  recover  if  the  insured  person  dies  from 
intentional  injuries  inflicted  on  him  by  anoth- 
er, except  it  be  a  robber  or  burglar.  Morris 
V.  Insurance  Co.,  43  S.  W.  898 ;  Casualty  Co. 
V.  Morris,  46  Tex.  Civ.  App.  394,  102  S.  Vf. 
773;  Orr  v.  Insurance  Co.,  120  Ala.  &17,  24 
Sontb.  907;  Insuranise  Co.  t.  McCarthy,  18 
Colo.  361,  2S  Pac.  713,  U  L.  R.  A.  297,  22  Am. 
St.  Rep.  410;  Fischer  v.  Insurance  Co.,  77 
Cal.  246,  19  Pac.  425,  1  L.  B.  A.  572;  But- 
ero  V.  Insurance  Co.,  96  Wis.  636,  71  N.  W. 
811,  65  Am.  St  Rep.  61;  WaabUigton  t.  Un- 
ion Casualty  Co.,  115  Mo.  App.  627,  91  S.  W. 
988;  Ging  ▼.  Insurance  Co.,  74  Minn.  505, 
77  N.  W.  201;  Insurance  Oo.  v.  McOonbey, 
127  n.  8.  6S1. 

Speaking  on  tbls  ral^ect  in  tbe  caae  of 
Johnson  v.  Insurance  Cb.,  16  Tex.  OIt.  App. 
314,  39  S.  W.  972,  the  court  said: 

"We  see  very  little  room  for  discussion  of  the 
meaning  of  the  language.  It  is  clear  that  the 
insurance  company  exempted  from  its  risk  cases 
of  death  arising  from  injuries  intentionally  in- 
flicted •  •  •  upon  himself,  and  injuries  in- 
tentionally inflicted  upon  the  insured  by  any 
other  i>er8on.  It  would  be  doing  violence  to 
well-eEtabllshed  rules  of  construction  to  inter- 
pret the  language  of  the  policy  to  mean  tbat 
the  words  'intentionally  Inflicted'  refer  alone  to 
intention  on  the  part  of  the  insured." 

There  is  no  break  in  tbe  construction  of 
the  language  of  such  policies,  but  it  is  uni- 
formly stated  in  text-books  and  reports  that 
where  tbe  insured  is  intenti<Hially  killed  the 
benefldary  cannot  recover.  E/Illott  on  Ins. 
§  900;  Fuller  Ace.  &  Bmp.  liability  Ins.  p. 
268  et  seq.  Tbe  only  ai^arent  exception  to 
the  current  of  authority  is  tbe  case  of  Amer- 
ican Accident  Co.  v.  Carson,  99  Ky.  441,  36 
S.  W.  169,  34  L.  R.  A.  301,  59  Am.  St  Rep. 
473,  dedded  by  the  Court  of  Appeals  of  Ken- 
tucky, and  that  seems  to  have  turned  upon 
the  peculiar  language  of  tbe  policy  being  con- 
sidered. The  language,  it  was  said  by  the 
court,  wa^  different  from  other  polides. 
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The  case  of  Gcmttnental  Caenalty  Go.  ▼. 
Morris,  46  Tex.  Qv.  App.  394,  102  S.  W.  773, 
is  similar  to  the  one  now  before  this  court, 
and  the  rule  of  construction  In  Texas  of  the 
clanse  under  consideration  Is  well  expressed. 
The  court  said: 

"There  is  little,  if  any,  room  for  ctmstraction ; 
the  lan^age  in  part  3  and  above  quoted  is  un- 
ambi^ous  and  sufBciently  specific  to  leave  no 
doubt  that  it  applies  to  all  of  the  losses  mention- 
ed in  part  1,  and  when  taken  in  connection  with 
the  language  found  in  part  1,  as  it  must  be, 
it  is  tantamount  to  a  provision  that  'where  the 
"injury"  is  intentionally  inflicted  by  the  insured 
or  any  other  person  and  results  in  the  loss  of 
the  life  of  the  insured,  the  amount  payable  shall 
be  one-tenth  of  the  amount  which  would  other- 
wise be  payable  under  the  terms  of  the  p<dicy.' " 

The  language  In  the  policy  In  that  case  is 
similar  to  that  used  in  this. 

The  judgment  of  the  lower  court  la  rerers- 
ed,  and  judgment  here  rendered  that  appellee 
take  nothing  by  her  suit  and  pay  all  costs 
in  this  behalf  expended. 


BL  PASO  ELECTRIC  RT.  CO.  t.  GONZALES 
et  aL    (No.  892.) 

(Court  of  CSvil  Appeals  of  Texas.    El  Paso. 
Dec.  6,  1918.) 

1.  JnBT    «=>33(9— JUBT    TBIAL  —  IKFABTIAI, 
JUBT. 

The  law  exacts  tliat  a  fair  and  impartial 
jury  shall  pass  upon  the  merits  of  cases. 

2.  Appeai,  and  Ebbob  <8=>078(3)— Jtjbt  Tbiai. 
— Bias— DiscBETioN  o»  Tbiai.  Coubt. 

The  question  whether  jurors  were  prejudic- 
ed against  the  defendant  and  concealed  that 
fact  is  primarily  wlithin  the  sound  discretion  of 
the  trial  court,  and  its  action  in  denying  new 
trial  for  misconduct  of  jury  will  not  be  revised 
where  it  does  not  clearly  appear  that  the  rights 
of , the  parties  have  been  disregarded. 

Error  from  District  Court,  EI  Paso  Coun- 
ty; Ballard  C!oldwell,  Judge. 

Action  by  Mrs.  Elvira  C.  Gonzales  and  her 
husband  against  the  El  Paso  Electric  Rail- 
way Company.  Judgment  for  plaintiffs,  and 
defendant  brings  error.    Affirmed. 

Davis  &  Goggin,  of  El  Paso,  and  Baker, 
Botts,  Parker  &  Garwood,  of  Houston,  for 
plaintlflC  in  error. 

Brown  &  Wilchar,  of  El  Paso,  for  defend- 
ants in  error. 

HARPER,  O.  J.  This  suit  was  filed  by 
Mra  ESvira  G.  Gonzales,  joined  by  her  hus- 
band, against  the  El  Paso  Electric  Railway 
Company,  for  damages  for  personal  injuries. 
It  was  tried  with  a  jury,  and,  from  a  verdict 
for  $500  in  favor  of  plaintiff,  the  defendant 


has  appealed  and  urges  oQe  assignment  of 
error,  upon  which  it  has  based  a  request 
that  the  case  be  remanded  for  a  new  triaL 

It  is  that  two  jurymen  selected  to  try  the 
cause  were  so  prejudiced  against  the  defend- 
ant that  it  did  not  have  a  fair  and  Impartial 
trial;  that  their  prejudice  was  concealed  by 
the  jurymen  at  the  time  of  their  selection; 
and  that  the  actions  of  said  jurors,  in  course 
of  the  deliberation  of  the  jury,  aCTected  the 
findings  of  the  jury  to  defendant's  prejudice. 
Two  jurymen.  It  is  charged,  were  not  fair 
and  impartial;  that  they  did  not  disclose  it 
upon  examination,  but  was  afterwards  dis- 
covered by  reason  of  remarks  made  by  them 
during  the  trial. 

[1,  2]  In  the  outset,  it  must  be  coUceded 
that  the  law  exacts  that  a  fair  and  impartial 
jury  shall  pass  upon  the  merits  of  cases. 
This  question  was  presented  to  the  trial 
court  upon  motion  for  a  new  trial,  and,  aft- 
er in  person  hearing  the  evidence  wldi  the 
witnesses  in  person  before  him,  the  issue  has 
been  determined  against  the  appellant.  Such 
questions  are  primarily  within  the  sound  dis- 
cretion of  the  trial  court,  and  his  action 
will  only  be  revised  when  It  clearly  appears 
that  the  rights  of  the  parties  have  been  dis- 
regarded. Trinity  B.  V.  Ry.  Go.  v.  Geary, 
194  S.  W.  458. 

We  conclnde  that  there  is  no  su(^  prepon- 
derance of  the  evidence  in  favor  of  a  finding 
that  they  were  prejudiced  as  to  justify  a 
reversal  of  the  case  for  that  reason,  especial- 
ly in  view  of  the  verdict  fbr  $500,  which  does 
not  appear  to  be  excessive. 

Affirmed. 


AMERICAN  NAT.   INS.  GO.  T.  BLTSARD. 
(No.  7613.) 

(Court  of  Civil  Appeals  of  Texas.    Galveston. 

Nov.  21,   19ia     Rehearing  Dmied 

Dec.  6,  191&) 

1.  Appeai,  and  Ebbob    Q=>742(2)  —  Assiqx- 
MENTS  OF  Ebbob— SuiriciKNCT. 

In  an  action  on  a  life  policy  tried  to  the 
court,  an  assignment  of  error  presented  as  a 
proposition  held  not  sufficient,  because  indnd- 
ing  numeroBs  errors  in  one  assignment,  to  call 
in  question  any  of  the  fact  findingB  of  the  court, 
though  sufficient  to  raise  the  question  of  law 
whether  the  facts  found  showed  delivery  of  the 
policy  and  payment  of  the  first  premium  which 
were  required  to  make  it  a  binding  obligation. 

2.  INSTTBANCB       «S>136(1)   —  POUOT  —   DE- 
LIVEBT. 

Where  neither  the  ai^lication  nor  the  poli- 
cy made  delivery  by  an  agent  of  the  insurer  a 
condition  precedent  to  liability,  and  the  receipt 
for  premium  paid  by  the  appUcant  for  insur- 
ance, which  declared  that  no  obligation  was  in- 
curred until  the  policy  should  be  delivered,  was 
not  given  to  the  applicant,  the  contract  of  In- 
surance did  not  require  delivery  of  the  policy 
to  the  applicant  as  a  condition  to  liaWlty. 
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3.  ISSUBAIfOB  '     «SBl86a)     —     ConSBACT     — 

CovFisnoit. 
What  an  application  for  inmrance  has  been 
made  and  accepted  hj  the  insurer  and  the  as- 
sured has  done  all  required  to  entitle  him  to  re- 
ceive the  policy,  the  contract  of  insurance  is 
complete,  and,  if  the  assured  dies  before  actual 
delivery,  the  benefidar;  is  entitled  to  recover. 

4.  iNSURAJtCK     «=>186(1)    —    LlTK    POLIOT    — 

Payment  of  PnEiaini. 
Where  the  agent  writing  a  life  policy  was 
entitled  to  retain  60  per  cent,  of  the  first  pre- 
mium and  the  assured  had  paid  with  his  appli- 
cation a  sum  sufficient  to  pay  amount  which  the 
insurer  was  entitled  to  receive,  held  that,  as  the 
ageat  was  authorised  to  make  any  arrangement 
with  the  assured  he  desired  and  the  assured 
would  hare  paid  amount  remaining  due,  a  find- 
ing that  the  assured,  who  died  before  delivery 
of  the  policy,  had  paid  the  premium,  was  war- 
ranted. 

Appeal  from  District  Court,  Harris  Coun- 
ty;  J.  D.  Harvey,  Judge. 

Action  by  Mrs.  Ida  Blysard  against  tbe 
American  National  Insurance  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Williams  &  Meetbe,  of  Galveston,  and  Ken- 
nerly,  Willlama,  Lee  &  Hill,  and  Fred  U  Wil- 
liams, aU  of  Houston,  for  appellant. 

Pleasant  V.  Graves,  of  Houston,  and  H.  L. 
Li\1ngston,  of  Galveston,  for  appellee. 

PLE^ASANTS,  0.  J.  Tbis  suit  was  brought 
by  appeUee  against  appellant  upon  a  policy 
of  insurance  alleged  to  bare  been  Issued  by 
appellant  Insuring  the  life  of  Eugene  Bly- 
sard, the  son  of  appellee,  in  the  earn  of 
11,000,  In  favor  of  appellee,  who  was  the 
named  beneficiary  In  the  policy.  The  peti- 
tioa  declared  on  the  policy,  alleged  the  fail- 
ure of  appellant  to  i>ay  the  amount  due 
therecm,  and  prayed  for  the  recovery  of  said' 
sum  with  interest,  together  with  9120  pen- 
alty and  |250  attorney's  fees. 

The  appellant  defended  on  the  ground  that 
the  policy  was  nevar  delivered  and  by  its 
terms  never  became  an  obligation  of  the  de- 
fendant, because  the  first  premium  on  the 
policy  was  not  paid  during  the  insurability 
of  the  insured  as  required  by  the  policy. 

7%e  catn  was  tried  in  the  court  below 
without  a  jury,  and  Judgment  was  rendered 
ia  favor  of  plaintiff  for  the  sums  claimed  in 
her  petitKm. 

The  material  provisions  of  the  policy  sued 
on  are  as  follows: 

"^'nmber  92234.  Age  22. 

"AiDoant  $1,000.    Semiannual  Premium  $12.56. 

"American  National  Insurance  Company 
agrees  to  pay  one  thousand  dollars  to  his  moth- 
er, Ida  Blysard,  immediately  after  receipt  of  due 
proofs  of  the  death  of  Eugene  Blysard,  the  in- 
suRd,  while  this  i>olicy  is  in  force. 

"All  premiums  under  this  policy  are  payable 


in  advance  at  the  home  Oflloe  or  to  any  agent 
upon  delivery  of  a  receipt  signed  by  the  presi- 
dent, vice  president,  or  secretary  of  the  com- 
pany. 

"No  officer  other  than  those  stated,  and  no 
agent,  has  the  power  to  make  or  to  modify 
this  or  any  other  contract  of  the  company  in 
any  respect  whatever,  and  tiie  company  is  not 
responsible  for,  and  shall  not  be  bound  by,  any 
promise  or  representations  made  by  any  per- 
son other  than  the  officers  named,  and  then  not 
unless  said  promises  or  representations  are  in 
writing  and  signed  by  one  of  the  officers  stated. 

"If  any  premium  or  note  or  other  obligation 
given  for  all  or  part  of  any  premium  or  other 
indebtedness  is  not  paid  on  or  before  the  date 
when  due,  the  liability  of  the  company  hereun- 
der shall  cease,  except  as  otherwise  provided 
in  this  policy. 

"If  this  policy  becomes  a  claim  by  the  deatlt 
of  the  insured,  any  remaining  premiums  for 
the  current  policy  year  will  be  deducted  in  any 
settlement  hereunder. 

"The  c<Hisideration  for  this  policy  is  the  ap- 
plication herefor  which  is  made  a  part  of  this 
contract  and  a  copy  of  which  application  ia 
attached  hereto  or  indorsed  hereon,  and  the 
payment  in  advance  of  a  semiannual  premiiun 
of  $12.56  and  the  payment  of  a  like  sum  on  tiie 
1st  day  of  February  for  term  insurance  for  the 
year  ending  August  1,  1916,  and  a  payment  of 
a  like  sum  on  or  before  the  let  days  of  August 
and  February  in  every  year  thereafter  until 
full  premiums  have  been  duly  paid  for  twenty 
years  from  the  date  hereof  or  until  the  prior 
death  of  the  insured.  ' 

"In  witness  whereof,  the  American  National 
Insurance  Company  has  caused  this  policy  to  be 
signed  by  its  president  and  its  secretary,  this 
10th  day  of  August,  nineteen  hundred  and  fif- 
teen. W.  ij.  Moody,  Jr.,  President. 
"li.   H.  Collier,  <Becretary. 

"Coimtersigned  by  A.  T.  Battlay,  Jr.,  Asst. 
Secretary." 

The  material  portions  of  the  application 
for  the  policy  are  as  follows: 

"I,  Eugene  Blysard,  hereby  apply  to  the 
American  National  Insurance  Company,  Gal- 
veston, Texas,  for  a  policy  on  the  20  pay  noa 
plan,  for  $1,000.00,  with  premiums  of  $13.50 
payable  semiannually  in  advance.  *  *  •  My 
age  at  nearest  birthday  is  therefore  22  years. 
I  have  lived  at  present  address  22  years. 
*  •  •  I  hereby  further  represent  and  agree 
that  the  statements  made  by  me  in  this  applica- 
tion are  full,  complete  and  literally  true.  I 
hereby  also  agree  that  any  policy  issued  hereon 
shall  not  take  effect  until  the  first  premium  has 
been  paid  during  my  insurability.    •    •    • 

"I  have  paid  to  L.  B.  Coffman  $5.00,  the  first 
annual  premium  on  the  policy  applied  for;  on 
the  condicion  that  if  the  risk  is  not  assumed 
by  the  company,  this  sum  is  to  be  returned  in 
accordance  with  the  provisions  of  conditional 
receipt  No.  ,  which  I  have  accepted  sub- 
ject to  the  provisions  thereof. 
"Dated  at  Houston,  August  2,  1915. 

"DSigned]    Ehigene  Blysard." 

The  defendant  pleaded,  and  the  agent  who 
took  the  application  testified,  that  when  he 
received  the  money  which  accomxmnied  the 
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application,  and  which  he  testified  was  paid 
by  the  plaintiff,  the  following  receipt  was 
givai  her: 

"No.  .  Aug.  2,  1915. 

"Received  from  Eugene  Blysard,  $6.00  which 
is  a  deposit  on  account  of  application  this  day 
made  for  insurance  in  the  above-named  com- 
pany. No  obligation  ia  incurred  by  said  com- 
pany by  reason -of  this  deposit,  unless  said  ap- 
plication is  accepted,  and  until  a  policy  is  de- 
livered by  an  agent  of  the  company  in  person 
to  the  applicant  If  this  application  of  insur- 
ance is  rejected,  or  policy  not  delivered,  this 
deposit  will  be  returned  to  applicant. 

"Bal.  due  $4.00.  L.  E.  Coffman,  Agent. 

"{Unless  you  receive  your  policy  or  your  mon- 
ey is  returned  within  3  weeks  from  the  date  of 
this  receipt,  please  notify  the  company,  giving 
name  of  agent,  amount  paid,  as  shown  on  this 
receipt.)" 

The  trial  judge,  at  the  request  of  appel- 
lant, filed  the  following  conclusions  of  fact: 

"1.  I  find  that  on  August  2,  1915,  and  ever 
since  that  date,  the  defendant,  American  Na- 
tional Insurance  Company,  was  and  has  been 
a  corporation  organized  under  the  laws  of  Tex- 
as, and  doing  business  as  alleged  in  plaintiffs' 
first  amended  original  petition,  and  had  and 
has  a  local  office  In  Houston,  Tex.,  and  that  on 
August  2.  1915,  and  subsequent  thereto^  one  J. 
S.  Harris  was  the  superintendent  and  general 
agent  of  defendant  company  at  Houston,  Tex., 
and  that  L.  El.  Coffman  was  assistant  superin- 
tendent and  agent  for  defendant  company  at 
Houston. 

"2.  1  find  that  Eugene  Blj-sard  was  the  son 
of  plaintiffs,  Ida  Blysard  and  I^evi  Blysard,  a 
single  man,  and  on  August  2,  1915,  he  was  21 
years  of  age,  and  that  on  said  August  2,  1915, 
bo  made  written  application  to  tlie  Amprican 
National  Insurance  Company,  which  said  ap- 
plication is  attached  to  and  made  a  part  of  a 
Tiolicy,  No.  292.34,  issned  by  defendant  company 
on  August  10,  1915,  for  a  life  insurance  policy 
to  be  issued  by  defendant  company.  In  the  prin- 
cipal sum  of  $1,000,  payable  in  the  event  of  his 
death  during  the  life  of  said  policy  to  bis  moth- 
er, Mrs.  Ida  Blysard,  one  of  the  plaintiffs  here- 
in; that  said  Eugene  Blysard  was  drowned 
August  16,  1915,  until  which  time  his  insura- 
bility existed. 

"3.  I  find  that  while  said  application  stated 
the  semiannual  premium  on  the  policy  to  Ije  is- 
sued was  $13.50,  payable  semiannually  in  ad- 
vance, the  true  semiannual  premium  thereon 
was  the  sum  of  $12.56,  as  stated  in  the  said 
policy,  and  that  this  error  was  made  by  the 
agent  of  defendant  company,  L.  B.  Coffman,  in 
inserting  the  said  amount  of  $13.50  instead  of 
$12.56  in  said  application,  and  that  said  error 
was  merely  an  oversight  or  inadvertence  of  said 
agent 

"4.  I  find  that  while  said  application  contains 
the  statement  by  the  applicant  that  T  have  paid 
to  L>.  R  Coffman  $5.00,  the  first  annual  pre- 
mium on  the  policy  applied  for;  on  the  condi- 
tion that  If  the  risk  Is  not  assumed  by  the 
company  this  sum  is  to  be  returned  in  accord- 
ance with  the  provisions  of  conditional  receipt 
No.  ,  which  I  have  accepted  subject  to  the 

provisions  thereof — as  a  matter  of  fact  the  sum 
of  $6  waa  actually  paid  to  said  Coffman  aa 


agent  of  defendant  company  by  Eugene  Blysard 

on  the  first  semiannual  preminm,  to  wit,  $6.S6, 
when  said  Blysard  got  the  policy  issued  in  pur- 
suance of  said  application. 

"5.  I  find  that  said  application  waa  approved 
and  the  risk  recommended  to  defendant  company 
by  its  agent  Gotbnan  and  its  said  superintend- 
ent at  Houston,  3,  8.  Harris,  and  forwarded 
by  mail  to  defendant  company ;  and  that,  in 
pursuance  of  said  application,  defendant  com- 
pany through  its  proper  officers  did  on  August 
10,  1915,  duly  execute  and  issue  policy  No. 
29234  in  the  principal  sum  of  $1,000,  payable 
in  ssid  sum  to  Ida  Blysard,  benefldary  therein, 
the  mother  of  insured,  and  one  of  the  plaintiffs 
herein ;  that  said  policy  was  dated  back  by 
defendant  company  to  take  effect  from  August 
1,  1916,  instead  of  August  10,  1915,  the  dato 
of  its  execution  and  Issuance;  and  that  when 
so  executed  said  policy  was  forwarded  by  de- 
fendant company  to  J.  S.  Harris,  its  superin- 
tendent at  Houston,  without  any  instructions, 
and  in  the  usual  course  and  practice  of  de- 
fendant company  in  such  cases,  to  be  given  to 
the  insured  when  called  for  by  him  or  sent  to 
him  by  said  Coffman,  and  that  said  policy 
reached  said  Harris  about  the  11th  or  12th  of 
August,  1915;  that  said  policy  was  taken  by 
said  Coffman  on  the  16th  or  17th  of  August, 
1915,  to  be  given  to  the  insured,  and,  when 
within  a  few  blodis  of  insured's  home,  said 
Coffman  learned  that  insured  had  been  drowned 
on  the  10th  of  August,  1915,  and  did  not  pro- 
ceed further  on  his  mission,  but  returned  said 
policy  to  said  Harris  with  the  information  he 
bad  obtained ;  that  said  Harris  shortly  there- 
after forwarded  said  policy  to  defendant  com- 
pany at  Galveston  advising  it  of  the  death  of 
Eugene  Blysard,  and  inquired  what  disDoeition 
to  make  of  same;  that  on  or  abont  August  23. 
1915,  said  Ii.  ElL  Coffman  wait  to  the  home  of 
Mrs.  Ida  Blysard,  beneficiary  in  said  policy, 
and  told  her  that  no  policy  had  been  issued  on 
the  life  of  Eugene  Blysard,  and  gave  her  the 
sum  of  $5,  stating  that  said  sum  had  been  paid 
to  him  by  E>ugene  Blysard  on  the  premium  on 
said  policy. 

"6.  I  find  that  Mrs.  Ida  Blysard  bad  no  in- 
formation as  to  the  Issnaneo  of  said  policy  and 
did  not  know  that  any  policy  had  ever  been 
executed  or  issued  by  defendant  company,  in 
pursuance  of  said  application,  on  the  hfe  of 
Eiugene  Blysard,  and  did  not  learn  that  said 
policy  had  been  issued  until  long  after  the 
death  of  said  Eugene  Blysard,  and  tiiat  she 
would  not  have  accepted  the  return  of  the 
whole  or  any  part  of  said  premium  had  she 
known  that  such  policy  bad  been  executed  and 
issued  by  defendant  company,  but  that  die  ac- 
cepted the  statement  of  said  Coffman  as  to  the 
facts. 

"7.  I  find  that  the  said  J.  S.  Harris  during 
his  said  connection  with  defendant  company,  as 
did  also  said  L.  E.  Coffman,  had  a  contract  with 
defendant  under  the  terms  of  which  said  Har- 
ris was  absolutely  responsible  for  all  first  pre- 
miums upon  policies  sent  to  him  as  the  polic^tr 
in  this  case  was  sent;  that,  under  said  con- 
tract and  the  course  of  dealing  and  business  be- 
tween said  Harris  and  defendant  company, 
said  company  looked  to  said  Harris  for  thn 
payment  of  an  first  premiums  on  policies  like 
that  here  in  suit,  and  held  him  responsible  for 
same;   that,  upon  sending. a  policy  to  said  Har- 
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ris,  defendant  company  charged  biia  in  its  ae- 
roants  with  the  fint  premiam  thereon,  and  al- 
lowed him  30  da;a  after  dispatch  to  him  of  such 
policies  to  remit  the  first  premium,  or  to  re- 
turn siuch  policy  in  case  same  be  not  accepted 
by  the  insured  for  any  reason,  and  that  de- 
fendant followed  said  practice  and  so  charged 
Htid  Harris  with  the  premium  on  diepatdi  of 
this  policy,  and  that  said  Harris  from  time  to 
time  made  remittances  to  defendant  company 
for  premiums  so  charged  against  him  on  poli- 
<in  sent  him  and  theretofore  delivered  by  him 
to  the  applicants;  that  the  arrangement  and 
practice  between  defendant  company  and  said 
Harris  simply  amounted  to  said  company's 
looking  to  said  Harris  for  payment  of  the  first 
premium  on  policies  sent  him  without  further 
instraction:  and  that  defendant  company  was 
not  concerned  with  the  arrangement  said  Har- 
ris or  his  assistants  made  with  appUeanta  as 
to  the  payment  of  the  first  premium,  in  spite 
of  the  written  provisions  in  the  application  that 
the  insured  agrees  that  'any  policy  issued  here- 
on shall  not  take  effect  until  the  first  premium 
has  been  paid  during  my  insurability.' 

"S.  I  find  that,  In  addition  to  said  contract 
between  defendant  company  and  its  superin- 
tendent or  gttieral  agent,  Harris,  and  said  Coff- 
man,  both  said  Harris  and  Coffman  were  under 
bond,  with  sureties  to  defendant  company, 
{uaranteeing  the  faithful  performance  of  their 
obligation  under  such  contracts,  and  the  pay- 
ment to  defendant  company  of  all  sums  of  mon- 
ey due  defendant  company  on  policies  sent  to 
said  Harris. 

"9.  I  find  that,  as  is  ctistomary  among  in- 
sarance  agents,  said  Harris  and  said  Coffman 
accepted  notes  in  payment  of  first  premiums, 
extended  credit  therefor  to  applicants,  and  made 
whatever  arrangement  they  could  as  to  the 
payment  of  first  premiums,  as  a  practice,  in 
order  to  get  business  for  defendant  company,  in 
spite  of  restrictions  in  applications  as  to  pre- 
payment of  first  premiums,  etc.,  and  that  de- 
fendant company  prior  to  and  during  all  of 
.\ugast,  1915,  was  aware  of  such  practice  and 
conduct  by  said  Harris  and  Coffman,  and  did 
not  object  to  same,  and,  regardless  of  the  time 
of  actual  delivery  to  insured  of  policies,  charg- 
ed said  Harris  with  the  first  premium  and  gave 
him  30  days  to  remit  same. 

"10.  I  find  that,  out  of  the  first  premium 
(semiannual)  of  i^l2.56  due  on  the  policy  issued 
tu  Eugene  Blysard  by  defendant,  the  said  Har- 
ris and  Coffman  as  their  commission  or  part 
of  said  premium  were  entitled  to  retain  the 
sum  of  $7.53,  or  00  per  cent  of  said  preminm, 
as  their  commission,  and  that  in  such  amount 
of  said  premium  the  defendant  ct)inpany  had  no 
interest  w  concern,  and  were  not  entitled  to 
have  same  remitted  or  paid  to  it ;  and,  further 
that,  under  defendant  company's  practice  with 
xaid  Harris  and  Coffman,  it  was  not  concerned 
with  any  arrangement  they  might  care  to  make 
with  applicants  as  to  the  part  of  the  premium 
which  would  go  to  said  agents  as  their  com- 
mission, and.  of  the  first  semiannual  preminm  of 
$12.56  on  the  policy  issued  to  Bugene  Blysard, 
defendant  company  was  entitled  to  receive  as 
its  part  thereof  the  sum  of  ^.02.  I  find  that 
bad  said  policy  been  delivered  in  person  to  the 
insared  during  his  lifetime,  he  would  have  been 
able  to  pay  and  would  have  paid  any  balance 
due  on   the  first  semiannual  premium,  if  any; 


and  that  had  said  policy  been  delivered  per- 
sonally to  the  beneficiary  after  the  death  of  the 
insured,  or  had  she  known  of  the  issuance  of 
said  policy,  she  would  have  been  able  to  and 
would  have  paid  any  balance  due  on  such  first 
semiannual  premium. 

"11.  I  find  that  more  than  SO  days  prior  to 
the  filing  of  suit  herein  plaintiffs  made  proper 
demand  npoa  insurance  company,  defendant, 
for  aettiement  of  aoid  policy,  and  that  defead- 
ant  company  bad  at  all  times  failed  and  refused 
to  recognise  any  obligation  under  said  policy, 
or  to  pay  the  beneficiary  therein  by  reason  of 
said  policy;  and  I  further  find  that  plaintiffs 
and  insured  have  done  all  things  necessary  and 
required  under  the  terms  of  the  contract  of  in- 
surance herein  sued  upon  and  under  the  law  to 
entitle  the  beneficiary  to  the  sum  called  for  in 
said  policy. 

"12.  I  find  that  the  sum  of  $250  is  a  rea- 
sonable and  proper  fee  to  be  allowed  plaintiff's 
attorneys  herein. 

"131  I  find  that  the  agent  of  the  American 
National  Insurance  Company  did  not,  on  the 
day  that  same  bears  date,  to  wit,  August  2, 
1916,  or  at  any  other  time,  deliver  either  to 
Eugene  Blysard,  or  to  Mrs.  Ida  Blysard,  the 
receipt  attatHied  to  the  first  amended  original 
answer  ot  the  American  National  Insurance 
Company,  and  marked  'Ehdhibit  A.' 

"14.  I  find  that  the  agent  of  the  Amerioan 
National  Insurance  Company  did  not  take  «p 
the  receipt  above  mentioned  from  Mrs.  Ida 
Blysard,  after  the  death  of  Eugene  Blysard,  and 
that  such  receipt  was  never  in  the  possession  of 
Mrs.  Blysard  or  the  insured,  Ehigene  Blysard. 

"15.  I  find  that  the  policy  No.  28234,  issued 
by  defendant  company  on  Angust  10,  1915,  and 
the  application  in  tha  form  in  which  same  ap- 
pears copied  in  said  policy,  constituted  the  en- 
tire contract  between  Kngene  Blysard  and  de- 
fendant company,  except  as  modified  by  the  ar- 
rangement between  said  Blysard  and  the  agent 
Coffman  as  to  the  payment  of  any  balance  due 
on  the  first  semiannual  premium. 

"16.  I  find  that  the  beneficiary,  plaintiff  here- 
in, bad  an  insurable  interest  in  the  life  of  ETu- 
gene  Blysard." 

[1-3]  Appellant  presents  only  one  assign- 
ment of  error,  which  is  as  follows: 

"The  court  erred  in  rendering  judgment  for 
the  plaintiff  because  the  undisputed  evidence 
showed  that  the  policy  sued  on  by  the  plain- 
tiff had  never  been  delivered  and  that  same 
did  not  under  its  terms  ever  become  an  obliga- 
tion against  the  defendant  insurance  company, 
since  the  first  premiam  was  not  paid  during  the 
insurability  of  the  insured  as  was  required  by 
the  provisions  of  said  policy." 

No  proposition  Is  submitted  under  the  as- 
algnmait,  bnt  it  is  submitted  as  a  proposi- 
tion. Appellee  objects  to  our  consideration 
of  the  assignment  on  the  grotmd  that  it  is 
not  in  compliance  with  the  rules,  "In  that 
it  deals  with  two  or  more  distinct  proposi- 
tions, suggests  a  diversity  of  questions,  at- 
tempts to  collect  Into  one.  point  every  (lolnt 
and  ground  on  whldi  the  appeal  Is  ba.sed." 

These  objections  to  the  assignments  are 
not  wholly  Invalid,  and  the  assignment  is  not 
suflSclent  to  call  in  question  any  of  the  fact 
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flndlngs  of  the  trial  court  aboye  set  out; 
but  we  tblnk  It  is  sufiSdent  to  raise  the 
question  of  law  as  to  whether  the  facts 
found  by  the  court  show  such  delivery  of 
the  policy  and  payment  of  the  first  premium 
as  were  required  by  the  policy  to  make  It  a 
binding  obligation  of  the  appellant.  The 
facts  found  by  the  trial  court  as  to  the  de- 
llTery  of  the  policy  and  the  payment  of  the 
first  premium  are  undisputed,  except  as  to 
whether  the  |6  paid  the  agent  was  paid  by 
the  assured  or  by  his  mother,  the  plaintiff 
herein.  The  finding  of  the  court  that  It  was 
paid  by  the  assured  is  not  assailed  by  any 
assignment  presented  by  appellant,  and,  if 
the  question  was  material,  such  finding  must 
be  accepted  by  us  Just  as  every  fact  estab- 
lished by  the  undisputed  evidence  must  be. 
This  is  equally  true  as  to  the  question  of 
whether  the  receipt  before  set  out  was. given 
by  appellant's  agent  to  appellee.  The  finding 
of  the  court  that  such  receipt  was  not  given 
to  the  appellee  or  to  the  assured  must  be 
considered  by  us  as  an  established  fact. 
This  being  true, .  the  contract  of  Insurance 
ctmtains  no  provision  requiring  that  the  poli- 
cy be  delivered  by  an  agent  of  the  company 
in  person  to  the  assured  In  order  to  make 
it  an  obligation  of  the  company.  It  seems 
to  be  well-settled  law  that,  when  an  appli- 
cation for  insurance  has  been  made  and  ac- 
cepted by  the  insurance  company  and  the 
assured  has  done  all  required  of  him  by 
the  contract  to  entitle  him  to  receive  the 
policy,  the  contract  of  Insurance  is  com- 
plete and  no  actual  delivery  of  the  policy 
is  necessary  to  make  the  company  liable 
thereon;  and,  if  the  assured  In  such  case 
dies  before  the  policy  Is  delivered,  equity 
will  regard  that  as  done  which  ought  to 
have  been  done,  and  the  beneficiary  of  the 
contract  can  recover  thereon.  Pledger  v. 
Sovereign  Camp  Woodmen  of  the  World,  17 
Tex.  Civ.  App.  18,  42  S.  W.  653;  Sovereign 
Camp  Woodmen  of  the  World  v.  Dees,  45 
Tex.  Civ.  App.  318,  100  S.  W.  366;  Amarillo 
Life  Ins.  Co.  V.  Brown,  166  S.  W.  658. 

[4]  We  also  think  the  facts  above  set  out 
show  a  compliance  by  the  assured  with  the 
requirement  that  the  first  premium  must  be 
paid  before  the  policy  would  become  an  ob- 
ligation of  the  company.  The  company,  as 
found  by  the  trial  court,  had  been  paid  all 
of  the  premium  due  it,  and  the  agent  was 
authorized  to  make  the  agreement  with  the 
assured  that  the  balance  of  the  premium 
whidi  the  agent  was  to  have  as  his  commis- 
sion tot  obtaining  the  Insurance  need  not 
be  paid  until  the  policy  was  delivered.  The 
appellant  had  no  interest  in  the  unpaid 
portion  of  the  premium.  It  was  not  liable 
to  its  agent  for  any  compensation  for  ob- 
taining the  polity,  but  allowed  bim  to  retain 
60  per  cent,  of  the  amount  of  the  first  pre- 
mium and  autborized  him  to  make  any  ar- 
rangement be  pleased  with  the  assured  as 


to  its  payment.  The  assured  was  ready, 
able,  and  willing  to  make  the  payment  to  the 
agent  in  accordance  with  the  agreement,  and 
it  was  not  because  of  any  default  on  bis 
part  that  the  money  was  not  paid  before  bis 
death.  The  beneficiary  was  also  ready,  able, 
and  willing  to  pay  the  amount  due  the  agent 
if  Bbe  had  been  Informed  after  the  death  of 
the  assured  that  the  application  had  been  ac- 
cepted and  the  policy  issued  before  his  death. 
It  would,  we  think,  be  manifestly  unjust  and 
inequitable  to  permit  appellant  to  avoid  Its 
contract  for  which  it  has  received  full  con- 
sideration, on  the  ground  that  the  written 
evidence  of  the  contract  which  It  had  ex- 
ecuted was  not  delivered  to  the  kssured  be- 
fore his  death,  or  upon  the  ground  that  no 
obligation  was  incurred  by  its  contract  be- 
cause the  assured  died  before  he  was  given 
an  opportunity  to  cmuply  with  his  agreement 
to  pay  the  agent  the  amount  due  him  out  of 
the  first  premium;  the  payment  of  which 
being  a  matter  In  which,  under  the  undis- 
puted evidence,  the  appellant  had  no  interest. 

The  opinion  in  the  case  of  Insurance  Co. 
v.  Brown,  supra,  discusses  both  of  the  ques- 
tions presented  in  this  case  and  decided  both 
in  accordance  with  the  views  above  express- 
ed. We  think  that  case  and  the  authorities 
there  dted  are  conclusive  of  these  questions. 

It  follows  that  the  Judgment  of  the  trial 
court  should  be  affirmed,  and  it  has  been  so 
ordered. 

Affirmed. 


KANSAS  CITX,  M.  &  O.  RX.  00.  OF  TEXAS 
V.  OlilETT.    (No.  8»6.) 

(Court  of  Civil  Appeals  of  Texas.     El   Paao. 
Dec.  5,  1»18.) 

1.  Cabbiebs  «s>22S(1)  —  Cabbiaqx   or   Live 
Stock— BviDicNCE  of  Loss. 

To  entitle  a  shipper  of  live  stodi  to  recover 
for  negligent  delay  which  caused  loss  in  weight, 
he  must  show  the  difference  between  the  market 
value  of  the  animals  on  arrival,  and  what  would 
have  been  the  market  value  if  promptly  deliv- 
ered. 

2.  Cabbikbs    ^»213  —  Cabbiaok    of    lavK 
Stock— Hotras  of  Sebvick  Act. 

A  carrier  cannot  justify  17  hoars'  delay,  on 
the  theory  that  it  was  complying  with  tlie  fed- 
eral law,  prohibiting  the  working  of  a  train 
crew  more  than  16  hours  at  one  time,  for  it 
will  be  presumed  that  a  railroad  company  has 
more  than  one  crew. 

Error  from  Pecos  County  Court;  Howell 
Johnson,  Judge. 

Action  by  Fred  dlett  against  the  Kansas 
City,  Mexico  &  Orient  Railway  Company 
of  Texas.  Judgment  for  plalntift,  and  de- 
fendant brings  error.  Reversed  and  remand- 
ed for  new  trial. 
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H.  S.  Garrett,  of  San  Angelo,  and  Wil> 
u&ms  &  Jackson,  of  Ft  Stockton,  for  plaintiff 
in  error. 

W.  A.  Hadden,  of  Ft  Stockton,  {or  defend- 
ant in  error. 

HARPEH,  C.  J.  Fred  Cllett  brought  this 
suit  against  the  Kansas  City,  Mexico  ft  Ori- 
ent Railroad  Company  for  damages  to  a  ship- 
ment of  ahe^  and  goats  alleged  to  hare  been 
occasioned  by  negligent  delay  In  delivering  to 
their,  destination ;  as  a  consequence,  they 
wasted  away  In  flesh  and  weight.  The  exact 
Diligence  enlarged  and  by  the  court  submitted 
is  tliat  plalptlir  was  required  to  and  did  load 
them  at  Pt  Stockton,  and  that  they  were 
left  standing  there  aboat  17  hours  without 
food  and  water. 

The  def«idant  answered  by  general  denial 
and  specially  that  there  were  not  a  suffi- 
cient number  to  require  a  si)ecial  train; 
tbat  tbe^  were  hauled  out  on  the  first  one 
leaving  Ft  Stockton;  that  plalntifF  knew 
when  he  loaded  them  tbat  the  first  train  to 
leave  Ft  Stockton  had  to  go  to  Alpine  and 
return  before  his  shipment  could  start  to  its 
destlnatl<»i;  that  the  only  delay  was  occa- 
sioned on  account  of  the  observance  of  the 
16-honr  law,  on  account  of  which  the  train 
was  laid  out  npon  its  return  trip  from  Al- 
pine. 

On  the  verdict  of  a  Jury,  the  court  render- 
ed  Judgment  for  $250,  from  which  It  comes 
liere  for  review  upon  writ  of  error. 

[1]  The  case  must  be  reversed  upon  the 
ground  that  there  is  a  total  absence  of  evi- 
dence of  market  value  of  the  sheep  and  goats 
at  Kansas  City — their  destination.  Tlie  only 
evidence  of  value  is  what  is  designated  in 
the  statement  of  facts  as  "the  account  of 
sales  of  my  sheep  and  goats  at  B^ansas  City, 
which  show  the  respective  weights  of  the 
sheep  and  goats  and  the  price  per  pound  for 
which  they  sold."  No  one  swears  that  this 
was  the  market  value.  So,  for  all  this  rec- 
ord discloses,  this  may  have  been  less  than 
the  market  value.  In  order  for  appellee  to  be 
ottitled  to  a  judgment,  he  must  affirmatively 
show  the  difference  lietween  the  market  val- 
ue on  arrival  and  what  would  have,  been 
their  market  value  had  they  been  promptly 
delivered,  for,  having  arrived  npon  a  dlfler- 
tnt  market  day,  the  price  uiwn  that  day  may 
have  been  sufficiently  In  excess  of  the  former 
day  as  to  offset  any  loss  in  weight,  if  any, 
by  reason  of  unreasonable  delay. 

[2]  There  Is  nothing  in  appellant's  assign- 
ments and  propositions  that  there  was  no 
evidence  that  17  hours'  delay  in  going  to 
and  returning  from  Alpine  was  unreason- 
able: and,  likewise,  because  the  laws  of  the 
United  States  prohibit  the  company  from 
worldng  a  train  crew  more  than  16  hours 
at  (me  time  and  In  obedience  to  this  law,  the 
crew  handling  this  train  having  served  its 


le  hoors,  that  by  law  tlie  train  had  to  stop  to 
give  them  the  required  rest  provided  nnder 
this  law.  It  will  be  presumed  that  the  com- 
pany voKf  have  more  than  one  crew;  that 
whilst  one  crew  is  resting,  another  may  be 
cartTlng  on  the  work. 

But  if,  npon  another  trial,  there  shonld  be 
testimony  to  the  effect  that  there  w««  no  de- 
lays in  the  transportation  of  the  stock  other 
than  was  specifically  required  by  law,  then 
the  question  shonld  be  submitted  as  an  af- 
firmative defense.  Because  there  is  no  evi- 
dence of  value  npon  wMdi  to  predicate  a 
measure  of  damages,  the  cause  Is  reversed 
and  r«nanded  for  a  new  triaL 


GULF,  C.  ft  8.  F.  RT.  CO.  v.  ROSENTHAL 
DRY  GOODS  CO.  (No.  377.) 

(Court  of  Civil  Appeals  of  Texas.     Beaumoot 

Dec.  6,  1918.     Rehearing  Denied 

Dec.  11.  1918.) 

1.  Cabbikbs    Q=>1S4— Loss   of   Goons— B^rI- 

BBNCK. 

Proof  that  goods  were  securely  packed  when 
d^vered  to  steamship  company,  and  the  con- 
tainer was  identified  by  marks  placed  therecHi. 
and  was  delivered  to  the  carrier  in  apparent  good 
order,  nothing  aboat  the  box  indicating  that 
it  had  been  tampered  with,  met  the  requirement 
that  plaintiff,  to  recover  for  loss  of  goods,  must 
establish  deliveiy  of  tlie  goods  to  the  carrier. 

2.  Casbikbb  «=>1S4  — Loss  or  Goods  — Evi- 

DENOX. 
Tt6  requirement  tiiat  the  consignee  to  re- 
cover for  loss  of  goods  most  show  that  they 
were  delivered  to  the  carrier  does  not  require 
the  proof  to  l>e  such  as  to  shut  out  every  pos- 
sibility of  error,  bot  requires  only  such  prool! 
as  will  convince  a  reasonable  man. 

3.  Cabbikbs  «=>60— Delxvbkx  of  Oooos— JE/F- 
FECT  OF  Receipt. 

A  receipt  taken  by  a  carrier  for  goods  is 
prima  facie,  but  not  conclusive,  proof  of  deliv- 
ery. 

4.  Evidence  9=>433(11)— PaboI/— Rxoeift  bt 

Mistake. 

Where  consignee  sued  for  loss  of  goods,  and 
the  carrier  produced  a  receipt,  the  consignee 
was  properly  allowed  to  show  tliat  the  receipt 
was  inadvertently  given  when  the  goods  were 
not  delivered. 

Appeal  from  Jefferson  County  Court; 
D.  P.  ~Wieat,  Judge. 

Action  by  the  Rosenthal  Dry  Goods  Com- 
pany against  the  Gulf,  Colorado  &  Santa  F6 
Railway  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

F.  J.  &  C.  T.  Duff,  of  Beaumont  for  appel- 
lant 

Lipscomb,  Gordon  &  Lipscomb,  of  Bean* 
mont,  for  aivellee. 


<_jy<if  other  esM*  tee  ma*  topic  and  KBT-NUUBBB  in  alt  Ker-Numbered  DIgeita  and  ladexM 
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BBOOKB,  J.    This  is  an  action  broaglit 
by  appellee  against  appellant  and  a  transfer 
company  for  the  value  of  certain  items  of 
dry  goods  alleged  to  have  been  dellyei^d  to 
the  appellant  for  transportation  at  Qalveston, 
Tex.,  and  either  lost  or  converted  by  appel- 
lant or  the  transfer  company.    The  suit  orig- 
inated in  the  Justice's  court,  and  on  appeal 
to  the  county  court  there  was  a  Judgment  in  j 
favor  of  the  transfer  company,  of  which  no  I 
complaint  Is  made,  and  judgment  for  appellee  I 
against  appellant,  from  which  this  appeal  is  { 
perfected. 

Aiqpellee  purchased-  the  gooda  in  contro- 
versy from  H.  B.  Claflin  &  Co.  in  August, 
1914.  They  were  properly  packed  and  de- 
livered in  good  order  by  that  company  to  the 
Mallory  Steamship  Company  for  transporta- 
tion by  water  from  New  York  City  to  Gal- 
veston, and  reached  Galveston  about  Septem- 
ber 12tb.  The  box  in  which  the  goods  were 
packed  was  properly  marked  for  Identifica- 
tion with  weight,  character  of  goods,  and 
other  notations  thereon.  The  goods  reached 
Galveston  in  what  is  known  as  a  bulk  ship- 
ment with  other  goods,  and  were  consigned 
by  H.  B.  Claflin  &  Co.  to  themselves,  and  at 
that  point  their  agent  broke  up  the  shipment, 
consigning  the  various  portions  to  their  final 
destination,  and  the  particular  box' in  con- 
troversy was  thus  handled,  and  by  him  de- 
livered to  appellant  about  September  12,  1914, 
consigned  to  appellee  at  Beaumont.  The  tes- 
timony shows  the  items  placed  in  the  box  at 
the  time  it  was  delivered  to  the  Mallory 
Steamship  Company,  and  their  value,  and 
it  also  shows  that  the  box  was  in  good  condi- 
tion when  delivered  to  appellant,  and  re- 
ceipted for  by  It  as  In  apparent  good  order 
and  condition,  but  the  box  is  not  shown  to 
have  been  opened  or  its  contents  examined 
after  leaving  New  York.  Appellant  specially 
pleaded  in  Its  answer  deliverj'  of  the  goods 
In  controversy  by  it  to  the  Merchants'  Trans- 
fer Company  at  Beaumont,  which  company 
was  duly  authorized  to  receive  and  receipt 
for  same  by  appellee,  and  specially  pleaded 
written  receipt  given  by  the  transfer  com- 
pany for  the  said  goods.  The  authority  of 
the  transfer  company  to  execute  the  receipt 
was  not  disputed  by  appellee,  and  the  re- 
ceipt Itself  was  offered  in  evidence,  and 
shows  that  the  goods  were  receipted  for  by 
one  of  the  transfer  company's  drivers  in  Sep- 
tember, 1914.  The  appellee  did  not,  by  any 
plea,  attack  this  receipt,  either  by  denying 
its  execution,  or  fraud  or  mistake,  but  it 
was  shown,  over  appellant's  protest,  that  al- 
though the  receipt  was  duly  signed  as  plead- 
ed, still  the  goods  were  not  in  fact  received 
by  the  transfer  company,  but  after  signing 
the  receipt  for  the  goods  described  in  the 
waybill,  the  driver  immediately  discovered 
that  the  box  was  missing  when  he  loaded  the 
goods  from  the  warehouse,  and  immediately 
he  reported  the  shortage  to  the  appellant's 
agent,  for  whom  be  had  signed  the  receipt, 


and  the  agent  pfDmlwd  to  trace  them  and 
driver  them  when  they  arrived.  It  was 
shown  to  I>e  the  custom  to  sign  receipts  for 
freight  at  the  office  before  actually  receiv- 
ing them,  and  then  check  the  items  from  the 
warehouse,  where  missing  items  were  dis- 
covered and  reported,  and  this  transaction 
was  carried  on  in  the  usual  way.  Dtis  ex- 
planation oi  the  receipt  was  received  and 
considered  by  the  trial  court,  and,  in  con- 
nection with  the  other  testimony,  held  to  es- 
tablish appellee's  contention  that  the  goods 
had  never  been  delivered  to  it  by  appellant. 

Complaint  is  made  of  the  refusal  of  the 
trial  court  to  enter  Judgment  for  appellant  at 
the  conclusion  of  appellee's  evid^ce,  on  the 
ground  that  plaintiff  failed  to  show  by  com- 
petent evidence  that  the  goods  were  ever  de- 
livered to  appellant,  their  evidence  going  no 
further  than  showing  the  delivery  of  th<' 
box  to  appellant,  without  showing  its  con- 
tents or  value  at  that  particular  time,  or 
that  its  contents  were  the  same,  or  in  the 
same  condition,  or  of  the  same  value  as  wheu 
delivered  to  the  Mallory  Steamship  Company, 
in  whose  possession  the  box  is  shown'  to  have 
been  for  10  days  before  being  delivered  to 
appellant,  and  the  contention  is  made  that 
to  sustain  the  Judgment,  the  condition  and 
value  of  the  goods  when  delivered  to  the 
steamship  company  must  be  considered,  and 
the  presumption  will  be  Indulged  that  they 
remained  the  same  until  delivered  to  appel- 
lant for  transportation. 

[1,2]  The  goods  were  shown  to  have  beea 
securely  packed  in  a  proper  box  when  they 
were  delivered  to  the  Mallory  Steamship 
Company,  and  this  box  was  Identified  by 
peculiar  and  distinguishing  marks)  placed 
upon  it,  and  is  shown  to  have  reached  Gal- 
veston and  to  there  have  been  delivered  to 
appellant  in  apparent  good  order.  There  ■was 
nothing  about  the  box  to  indicate  its  having 
been  tampered  with  or  damaged.  It  was  of 
tile  same  weight,  and  had  been  handled  in 
the  regular  way.  We  think  that  this  proof 
met  the  requirement  that  to  recover  in  this 
character  of  action,  the  burden  of  proof  rests 
upon  the  plaintiff  to  establish  delivery  of 
the  goods  to  the  carrier.  This  requirement, 
however,  does  not  go  so  far  as  to  shut  out 
every  possibility  of  error,  but  simply  means 
that  the  proof  offered  shall  be  suffldont  to 
fix  the  belief  in  the  minds  of  reasonable  men 
that  the  particular  goods  were  in  fact  de- 
livered to  the  carrier  for  transportation. 
We  do  not  think  that  It  was  incumbent  upon 
the  shipper  to  reopen  this  box  at  Galveston 
upon  delivery  to  appellant  to  discover  If  the 
goods  originally  placed  in  the  box  were  still 
there.  On  the  contrary,  we  think  the  evi- 
dence sufficient  to  authorize  the  finding  that 
the  goods  placed  In  the  box  In  Kew  York 
were  still  there  when  the  box  was  delivered, 
to  appellant,  and  that  the  goods  were  in  the 
same  condition  and  of  the  same  value. 

Appellant  complains  of  the  evidence    re- 
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fflred  by  the  trial  coort  to  the  eAect  th*t 
ii»  goods  were  not,  In  fact,  recelTed  by  the 
Kerehants'  Tranater  Company,  thereby  con- 
•tidlctlng  Its  written   receipt  pleaded  and 
prowd  by  the  carrier.     This  contention  le 
t!3!ed  upon  the  fact  that  the  appellant  did 
not  answer  appellant's  pleading  aettlnr  np 
the  plea  of  non  est  factum  or  {deeding  the 
aecotlon  by  fraud,  accident,  or  mistake. 
[!,<]  AVhere  a  pleading.  If  founded  on  Writ- 
taf,  Is  made,  8n<*  pleading  must  be  answered 
bj  the  same  character  of  plea  attacking  or 
woldin!;  the  writing.    In  this  case,  however, 
fie  receipt  was  but  evidence  to  the  plea  and 
'DDtentloB  ot  appellant  ttiat  It  had  made 
aellvery  of  the  goods.    It  was  prima  fade 
pnwt  of  the  delivery  of  the  goods  to  the 
tnnsfer  company,  but  not  condnslTe,  and 
ras  subject  to  contradiction  or  explanation. 
The  issne  was  not  whether  the  receipt  was 
Am.  but  whether  the  goods  were  delivered. 
Tie  girlng  of  the  receipt  was  not  disputed, 
but  that  was  not  the  Issue  to  be  settled.    Pri- 
ma fade  case  of  delivered  goods  can  Xx  over- 
uraed  by  showing  that  the  goods  had  never 
beeo  dellTered,  notwithstanding  the  receipt, 
33d  the  snffldency  of  the  evidence  In  this  re- 
pid  Is  not  disputed  In  this  case.    Burlc  v. 
fooDty  of  Galveston,  T6  Tex.  276,  18  8.  W. 
ffil.  . 

VTe  have  carefully  examined  this  record, 
md  we  find  no  error  In  the  judgment,  and 
t  Is  therefore  afHrmed. 


KELLNBR   et   al.   v.    RAMDOHB  et  aL 
(No.  7624.> 

^oiirt  of  (Svil  Appeals  of  Texas.     CSalveston. 
Nov.  26,  1918.) 

SPKino  Pebfobiiance  ®=>29(2)  —  Con- 
hacts— Description — Sufficiehct, 

To  warrant  specific  performance  of  a  con- 
act  to  convey  land,  the  writing  itself  must 
tier  npon  its  face  Identify  the  land,  or  it 
i»t  expressly  or  by  Implication  refer  to  some 
itrnment,  document,  record,  or  outside  fact, 

which  the  land  can  with  reasonatile  certain- 

be  identified. 

Specific  Perfoemanoe  ®=»29(2)   —  Con- 

IS.1CT8— DEBCRtPnON — BtrFFICIENOY. 

A  written  agreement  to  convey  29  acres  in 
rorrey  containing  approximately  1,800  acres 
U  not  support  specific  performance,  where 
I  writing  in  no  way  described  the  particular 
•rivs,  and,  aside  from  the  word  "Damon"  at 
t  top  of  it,  in  no  way  described  the  survey  out 
which  the  tract  was  to  be  carved ;  for  there 
s  sot  enough  to  render  admissible  extrinsic 
dcDce  to  show  the  land  intended. 

Appeal  from  IMstrict  Court,  Brazoria  Coun- 
:  &imnel  J.  Styles,  Judge. 


Suit  by  O.  A.  Kellaer  and  oUiers  against  O. 
J.  Ramdohr  and  others.  From  a  judgment 
for  defendantSr  plaintiffs  appeal.    Affinned. 

L.  A.  Carlton,  of  Houston,  for  appellants. 

D.  Edw.  Greer,  of  Houston,  for  appellee 
Gulf  Production  Co. 

Wilson  &  PoUett,  of  Angleton,  H.  O. 
Schulz,  of  Rosenberg,  and  Elmer  P.  Stodt- 
well,  of  Angleton,  for  appellees. 

GRAVBS,  J.  That  belug  the  only  question 
Involved,  this  case  turns  upon  the  proper  con- 
stroction  of  the  following  written  Instrument: 

"Damon  1  day  of  July,  1908. 
"Know  all  men  by  these  presents:  That  I, 
O.  J.  Ramd<riir,  of  Brasoria  Co.,  Tex.,  have 
this  day  sold  to  O.  A.  Kdlner,  O.  O.  Watson  ft 
R.  F.  DicJcson,  of  Wharton  Co.,  Texas,  29 
acres  in  the  E).  S.  Jones  %  league,  consider- 
ation $522,  five  hundred  &  twenty-two  dollars, 
cash  in  hand  paid,  $25.00  twenty-five  dollars  by 
said  iiarties,  the  balance  is  to  be  paid  in .  60 
days  or  as  soon  as  abstract  can  be  snade. 
"O.  J.  Ramdohr." 

Appellants  sued  appellees  In  the  court  be- 
low in  trespass  to  try  title  for  29  acres  of 
land  out  of  the  EX  S.  Jones  %  league  in  Bra- 
zoria county,  Tex.,  which  they  spedflcally 
described  by  metes  and  bounds  in  this  peti- 
tion, their  asserted  claim  thereto  having  its 
origin  and  sole  basis  in  the  copied  Instru- 
mept;  In  the  alternative,  should  the  instru- 
ment in)  and  of  itself  be  held  uot  to  have 
passed  to  them  title  to  the  land  they  sought, 
they  declared  upon  and  asked  specific  per- 
formance of  it  as  a  valid  and  competent  con- 
tract for  that  purpose. 

When\tbe  instrumoit  was  offered  in  evi- 
dence upon  the  trial,  the  court  excluded  It, 
holding  the  attempted  description  therein 
not  only  Insufficient  to  identify  and  convey 
the  land  described  in  the  petition,  but  also 
Inadequate  as  a  basis  for  the  admission  of 
the  extraneous  proof  tendered  in  aid  thereof. 
Judgment  for  the  appellees  necessarily  fol- 
lowed, from  which  this  ai^eal  Is  prosecuted. 

[1 ,  2]  We  thinlE  the  ruling  was  correct.  It 
seems  to  us  that  ail  inspection. of  the  instru- 
ment discloses  that,  of  and  witliln  itself,  it 
did  not  sufficiently  identify  the  particular 
land  described  in  plaintiffs'  petition.  Aside 
from  the  caption,  "Damon '1  day  of  July, 
1908" — a  drcumstance  without  probative 
force — the  only  description  is,  "29  acres  in 
the  E.  S.  Jones  V&  league."  Standing  alone, 
even  if  it  had  gone  further  and  redted  that 
the  EL  S.  Jones  one-third  league  was  in  Bra- 
zoria countj',  Tex.,  that  description  would 
have  been  equally  applicable  to  as  many  dif- 
ferent tracts  of  land  as  29  Is  contained  times 
in  1,476 — the  number  of  acres  in  the  one- 
third  of  a  league — or  about  50  tracts ;  and  if 
that  be  true,  it  of  course  follows  that  such  an 
instrument  could  not  alone  serve  as  an  ade- 
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qtiate  oonveyanoe  of  any  partieolar  piece  of 
land. 

But  did  It  afford  a  pn^er  basis  or  lay  soffl- 
clent  predicate  for  the  introduction  of  ex- 
traneous evidence  in  aid  of  such  deacrlptive 
matter  as  it  did  contain? 

While  the  question  Is  not  clear  of  doubt,  we 
conclude  that  It  did  not.  The  principles  of 
law  governing  cases  of  this  general  character 
have  be«i  so  often  declared  and  so  well  set- 
tled, especially  in  Texas,  that  it  is  felt  nei- 
ther necessary  to  go  elsewhere  for  authority, 
nor  to  attempt  by  extended  dlecusslon  to  add 
anything  of  value  to  what  our  own  courts 
have  already  said  upon  the  subject 

As  we  understand  the  Texas  cases,  the  rule 
may  be  substantially,  at  least,  thus  stated: 
The  writing  itself  must  either  upon  its  face 
Identify  the  land,  or  It  must  expressly  or  by 
in^UcatloD  refer  to  some  Instrument,  docu- 
ment, map,  plat,  record,  or  outside  fact — that 
Is,  furnish  the  means — by  which  the  land  can 
with  reasonable  certainty  be  identified.  Penn 
V.  Yellow  Pine  Co.,  35  Tex.  Civ.  App.  181,  79 
S.  W.  842 ;  Rosen  v.  Phelps,  160  S.  W.  105. 
Tested  by  this  rule,  the  Instrument  here  in- 
volved meets  neither  of  Its  requirements; 
not  only  does  It  fall  to  state  the  county,  state, 
or  locality  where  the  land  Is  situated,  but 
contains  no  Implied  reference  even  to  any  rec- 
ord, paper  document,  fact,  or  object,  natural 
or  artificial,  to  which  the  outside  evidence 
tendered  in  aid  of  It  might  attach.  As  we 
understand  the  proper  application  of  the  rule 
stated,  evidence  aliunde  has  not  been  admit- 
ted, except  for  the  purpose  of  making  some- 
thing 80  referred  to  In  the  instrument  itself 
applicable  or  attachable  to  a  particular  tract 
of  land;  that  seems  to  us  to  be  the  net  re- 
sult and  effect  of  the  holdings  In  all  the  Tex- 
as cases  upon  the  point  cited  and  relied  on  by 
appellants,  the  principal  ones  being  Hermann 
V.  Likens,  90  Tex.  448,  39  S.  W.  282 ;  Hlnzle 
y.  Robinson,  21  Tex.  Clv.  App.  9,  50  S.  W. 
635 ;  Penn  v.  Texas  Yellow  Pine  Lumber  Co., 
35  Tex.  Clv.  App.  181,  79  S.  W.  842;  Plerson 
V.  Sanger  Bros.,  93  Tex.  160,  53  S.  W.  1012 ; 
Golden  v.  Walker,  153  S.  W.  683 ;  Beaton  v. 
Fussell,  166  S.  W.  458;  DIffle  v.  White,  184 
S.  W.  1065 ;  Tafflnder  v.  Merrell,  95  Tex.  95, 
65  S.  W.  177,  93  Am.  St  Rep.  814;  Petty  v. 
WUkhis,  190  S.  W.  531 ;  Waterhouse  v.  Gal- 
lup, 178  S.  W.  773. 

A  close  reading  discloses  that  la  each  and 
all  of  the  written  Instruments  Involved  In 
those  cases  one  or  another  of  conditions 
which  may  be  thus  summarized  existed: 
There  was  either:  (1)  A  much  more  definite 
and  particular  description  of  the  land  than  Is 
the  case  here,  in  that  such  matters  as  the 
state,  county,  or  survey  of  Its  location,  the 
name  of  the  person  to  whom  and  the  date 
whai  It  was  i)atented,  or  a  reference  to  the 
records  of  the  named  county  for  further  de- 
scription, was  given ;  or  (2)  In  aid  of  an  oth- 
erwise insufficient  description  there  ai^eared 
some  definite  recitation  eqnivalenbr-or  hdd 


by  the  ctmrt  In  seme  of  the  cases  to  be  tan- 
tamounl}— to  a  statement  that  the  land  sought 
to  be  conveyed  was  that  belonging  to,  owned 
by,  or  the  property  of,  a  certain  named  per- 
son or  estate  within  a  designated  town,  city, 
survey,  eounty,  and  states  or  other  fixed  lo- 
cality; In  a  word,  data  which  easily  far- 
nidied  the  means  of  Identification  by  simply 
ascertaining  from  extraneous  sources  wbat 
land  was  so  owned.  But  we  have  not  been 
cited  to  nor  otherwise  found  any  case  holding 
that  the  mere  fact  of  executing  an  Instrument 
insufficiently  attempting  to  describe  land 
which  ml^t,  by  an. ad  libitum  range  Into  ttxe 
reoordsof  some  county  not  therein  menticmed, 
or  into  a  field  of  parol  Inquiry  not  referred 
to  or  trencfaed'mpon,  be  made  to  fit  a  partic- 
ular tract  in  that  county  found  by  sw^  un- 
connected outside  processes  to  be  owned  by 
the  maker  of  the  Instrument,  was  tantamount 
to  a  recitation  tat  the  Instrument  Itself  that 
he  was  the  owner  of  that  tract;  and,  until 
that  could  be  held.  It  seems  to  us  there  must 
remain  a  chasm .  between  the  situation  bere 
presented  and  the  applicability  of  the  pzln- 
dide  governing  the  cases  last  mentioned ;  In 
other  words,  the  electric  spark  may  not  leap 
the  intervening  void  between  a  writing  so  in- 
herently deficient  in  descriptUHi  of  the  land 
as  this  one  and  an  outlying  mine  of  record, 
fact,  and  circumstance  which  might  illumine 
its  dark  places  and  supply  its  missing  links. 

As  has  been  stated,  we  think  app^ants' 
own  cases  fortify  these  conclusions,  as  well 
as  the  following  additional  ones  dted  by  the 
appellees:  Boyce  v.  H<»nberger,  29  Tex.  Olv. 
App.  337,  68  S.  W.  701 ;  Rosen  v.  Phelps,  160 
S.  W.  105 ;  Harris  v.  Sbafer,  86  Tex.  314,  23 
S.  W.  979,  24  S.  W.  263;  Bdrington  v.  Her- 
mann, 97  Tex.  193,  77  S.  W.  408 ;  Ctunmack: 
V.  Prather,  74  S.  W.  354 ;  Zanderson  v.  Sulli- 
van, 91  Tex.  499,  44  S.  W.  484. 

In  conclusion.  It  may  be  well  to  set  out  as 
a  fact  finding  that  the  extrinsic  matters  ten- 
dered by  appellants  in  aid  of  and  In  connec- 
tion with  the  proffered  Instrument,  which  the 
trial  court  for  the  reason  above  given  exclud- 
ed along  with  It,  consisted  of  their  offer  by 
competent  proof  to  establish  as  facts  the  fol- 
lowing: 

(a)  That  Damon  vras  in  Brazoria  oounty, 
Tex. 

(b)  That  O.  3.  Ramdohr,  who  executed  the 
instrument,  resided  in  that  oounty  at  the  time 
of  its  execution,  immediately  or  within  four 
ot  five  days  after  which  it  was  delivered  to 
Kellner  and  Dickson,  and  by  them  filed  with, 
the  county  clerk  of  such  county  for  record, 
and  was  In  fact  at  the  same  time  recorded  In 
the  deed  records  there. 

(c)  That  Ramdohr,  one  of  the  def^idants. 
carried  the  plaintiffs  Kellner  and  Dickson  oa 
the  land  and  pointed  out  to  them  the  land 
being  conveyed,  the  particular  description  of 
which  was  ^own  by  the  field  notes  contained, 
in  plaintiffs'  amended  original  petltloiu 

id)  That  there  was  an  £.  S.  Jones  one-third. 
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league  of  land  in  BraMrta  connty,  Tex.,  and 
no  other  survey  of  that  descrlptloii  any- 
where elM  In  Texas. 

(e)  Tliat  In  fact  $60  of  the  ocmslderatiaa 
\nLS  paid.  Instead  of  the  $25  named  in  the  In- 
Ftnunent,  wbidi  had  never  been  returned  or 
paid  back  by  Ranidobr  or  any  other  person  to 
the  plaintiffs. 

(f)  By  parol  declarations  that  tbe  partic- 
Qlar  land  described  in  plaintiffs'  petition  was 
the  land  intended  to  be  described  in  the  in- 
strament  sued  upon. 

(g)  That  Bamdohr  bad  before  tbe  making 
of  the  instrument  to  the  plaintiffs  owned  a 
tract  of  land  in  this  survey  amounting  to 
some  75  acres;  tbat  he  had  sold  smaller 
tracts  to  various  and  sundry  people,  so  that 
at  tbe  time  the  Instrument  was  made,  to  wit, 
OQ  the  1st  day  <rf  July,  1908,  he  owned  only 
the  amount  of  acres  of  land  in  this  tract  men- 
tioned In  tbe  Instrument  in  writing  so  ex- 
ecuted by  blm,  that  Is,  29  acres. 

The  conclusions  stated  require  an  affirm- 
ance of  tbe  judgment,  and  It  bas  been  so  or- 
dered. 

Affirmed, 


HE>SS  &  SKINNEai  BNGINEEIRINO  CO.  et 
al.  V.  TUBNBY  et  al.     (No.  6811.) 

(Court    of    CivU   Appeals   of    Texas.      Austin. 

Oct.  81,  1918.     On  Motion  for  Rehearing 

Dec.  11,  1018.) 

1.  AssioNHENTS    «=>52— Equitabu;    Absion- 
MENT  or  'Waoks. 

An  agreement  whereby  merchants  were  to 
famish  to  laborers  goods  for  which  their  em- 
ployers were  to  pay  from  wages  due  amounted 
to  an  eqnitaUe  assignment  of  the  claims  f<Mr 
wages. 

2.  Pbincipai,   and    Subett   *=»116(1)— Acts 
CoytrriTUTiNO    Rxi.i:abk   ot   Subbtt— Lobs 

OB   StTBaKKDXB  Of  fiCCOBITIBS. 

Tbe  rule  that  the  release  by  creditor  of 
•ecurities  held  by  him  for  the  payment  of  an 
obligation  for  which  the  surety  is  Kable  operates 
to  discharge  and  release  the  surety  to  the  value 
of  the  aecuritiea  released  does  not  apply  to  a 
surety  engaged  in  suretyship  for  profit,  not  in- 
jured by  such  transaction. 

3.  ASSIORKENTS         «=s>52       —       SCBBOOATION 
«»23(8)— ADVJUICES-^IilABIUrT      OR      CON- 

TBACTOB's  Bonn. 
A  transaction  by  which  a  bank  loaned  mon- 
ty  to  contractors  for  paymoit  of  wages  due  la- 
borers, which  money  was  so  used,  held  not  to 
constitnte  an  equitable  assignment  of  labor 
debts,  nor  Subrogate  the  bank  to  the  laborers' 
claims  against  contractor's  surety. 

4.  tkfom    «=>W  —  Pbioutx  of  Equitib*  — 
Equautt. 

As  between  persons  having  equitable  inter- 
ests, the  rule  "Qui  prior  est  tempore  potior  est 
jure,"  applies  only  where  the  equities  are  equal. 


6.  ASmONIIBNTB       *»85    -r    PBioBtnu    — 
Equities. 

Assignment  by  bridge-buiUUng  contractor  of 
balance  retained  by  county  on  his  contract,  to 
bank,  to  secure  its  advance  of  a  sum  which  con- 
tractor used  to  pay  laborers'  wages,  was  su- 
perior in  equity  to  prior  assignment  of  tiie  same 
fimd  to  contractor's  surety  to  secure  it  against 
liability  on  its  bond,  which  had  been  previously 
executed,  since  surety  parted  with  nothing  of 
value  as  consideration  for  tbe  assignment 

A.  AasiamcBKTs   4=3>85— Pbiobitt. 

In  order  that  a  prior  assignment  may  have 
precedence  over  a  subsequent  assignment,  notice 
of  former  assignment  must  have  been  given  to 
the  holder  of  the  fund  prior  to  the  subsequent 
assignment. 

7.  Absionuents    «sa62— Bquitablb  Assion- 
UBRT  or  Wages. 

An  agreement  by  which  laborers  were  paid 
partly  in  cash  and  partly  in  board,  but  not 
showing  that  the  laborers  agreed  that  any  part 
of  their  wages  should  be  paid  for  groceries,  or 
that  they  knew  such  were  bought  from  claim- 
ant, does  not  constitute  an  equitable  assignment 
of  laborers'  wages  to  claimant. 

8.  Counties     «=»123— Contbactob's  Bond— 
Labob  and  Matebiai^-Tools. 

A  scraper  and  i>aint  brushes  furnished  a 
contractor  were  tools,  and  were  neither  labor 
nor  material  used  in  the  construction  of  a 
bridge,  for  whldi  contractor's  surety  would  be 
liable. 

9.  Counties  «=»123  —  Contbactob's  Bond  — 
Labob  and  MAiEaiAir-FuEL  roB  Engine. 

Wood  furnished  as  fuel  for  an  engine  used 
by  a  bridge  contractor  in  hoisting  steel,  and  for 
repairs  of  tools  and  hauling  material  from  rail- 
road to  river,  were  items  for  "material  used  and 
labor  performed"  in  the  prosecntioo  of  the 
work,  under  the  contract,  for  which  contrac- 
tor's surety  would  be  liable. 

10.  CouNTiKe  «=»123— Contbactob'b  Bond— 
LiABiLiTT— Labob  and  MatkBiaIh 

Where  a  contractor,  in  constructing  a  bridge, 
in  order  to  facilitate  wwk,  had  laborers  take 
their  meals  in  camp  instead  of  going  into  town 
for  them,  the  labor  in  cooking  such  meala  was 
labor  performed  in  the  prosecution  of  the  work, 
and  for  such  the  contractor's  surety  would  be 
liable. 

On  Motion  tor  Kehearing, 

11.  Pbincifai.  and   Subbtt  «s»101(2)— Dib- 
CHABOE  or  Subett— AxTEBATioN  or  CON- 

tbact. 
The  law  in  reference  to  releasing  a  surety 
by  reason  of  a  change  in  the  construction  con- 
tract, which  surety  guaranteed,  has  no  applica- 
tion to  change  in  the  contract  between  con- 
tractor and  subcontrsctor,  thereafter  made, 
where  there  was  no  resultant  injury  to  the 
surety. 

Appeal  from  District  Court,  Bastn^t  Coun- 
ty; Ed  R.  Sinks,  Judge. 

Suits  by  M.  M.  Turney  and  by  the  Lion 
Bonding    &    Surety    Company    and    others 


^siFtir  otba  em»m  ■••  mum  topio  aii«  KBY-NVliBBB  in  all  Kar-Numb«red  DlgmU  and  JndMNS 
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against  Bastrop  County  and  others  were  con- 
solidated and  tried  together.  From  a  Judg- 
ment tber^n  rendered,  the  Uon  Bonding  & 
Surety  C!ompany  appeals.  Hearing,  after 
answer,  by  Supreme  Court  to  questions  cer- 
tided.    203  S.  W.  593.    Judgment  reformed. 

A.  B.  Wilson,  of  Houston,  for  appellant 
Lion  Bonding  &  Surety  Co. 

Page  &  Jones  and  Maynard  &  Maynard, 
all  of  Bastrop,  Duncan  &  Burleson,  of  La 
Grange,  S.  U,  Staples,  of  Smlthville,  and  N. 
A.  Rector,  of  Austin,  for  ai^pellees  M.  M. 
Tumey  and  others. 

Jno.  T.  Duncan  and  A.  Burleson,  both  of 
La  Orange,  and  S.  L.  Staples,  of  Smlthville, 
for  apxiellees  Mrs.  Tomlin  and  others. 

Findings  of  Fact 
JENKINS,  J.  1.  On  April  29,  1914,  Hess 
A  Skinner  Engineering  Company,  hereinaft- 
er referred  to  as  the  contractors,  entered 
into  a  contract  with  Bastrop  county  for  the 
constructicm  of  a  bridge  across  the  Colo- 
rado river  for  the  sum  of  $45,000,  to  be  paid 
as  the  work  progressed,  15  per  cent,  of  which 
was  to  l>e  retained  by  the  county  until  the 
completion  of  the  bridge.  The  bridge  was 
completed  according  to  contract,  and  the 
county  paid  therefor,  except  the  sum  of  $6,- 
854.23,  whldi  amount  it  tendered  into  court 
for  the  benefit  of  those  who  might  be  en- 
titled to  the  sam6. 

2.  At  the  time  of  the  execution  of  said  con- 
tract the  contractors  gave  bond  as  required 
by  the  Acts  of  the  33d  Legislature,  a  99, 
p.  18i>  (Vernon's  Sayles'  Ann.  Civ.  St  1914, 
art  6394f  et  seq.),  with  the  Uon  Bonding 
&  Surety  Company,  hereinafter  referred 
to  as  the  bonding  company,  as  security.  By 
the  terms  of  this  l)ond  the  bonding  company 
bound  itself  for  the  completion  of  the  bridge 
according  to  the  contract,  with  the  addition- 
al obligation  that  sudi  contractors  "shall 
promptly  make  payments  to  all. persons  sup> 
plying  them  with  labor  and  (or)  materials  in 
♦he  prosecution  of  the  work  provided  for  In 
such  contract."  The  statute  gives  the  right 
to  sue  on  this  bond  to  any  i)erson  having  such 
unpaid  claim,  and  requires  all  such  persons 
to  intervene  in  any  such  suit  when  brought 

3.  On  April  30,  1914,  the  contractors,  for 
the  purpose  of  indemni^Ing  the  bonding  com- 
pany against  any  amount  for  whidi  it  might 
become  liable  on  its  bond,  gave  to  said  com- 
pany a  written  assignment  of  the  15  per  cent, 
of  the  contract  price  of  the  bridge  to  be  re- 
tained by  the  county. 

4.  The  Vlncennes  Bridge  Company,  here- 
inafter referred  to  as  the  bridge  company, 
furnished  the  steel  for  the  erection  of  the 
bridge.  On  August  26,  1914,  the  contractors, 
for  the  purpose  of  secuilng  the  bridge  com- 
pany for  any  amount  that  they  then  owed,  or 
might  thereafter  owe,  to  said  company,  gave 
it  a  written  assignmoit  of  its  contract  with 
the  county. 


6.  In  February,  1914,  the  contractors  ixm 
rowed  from  the  First  National  Bank  o{ 
Smlthville,  hereinafter  referred  to  as  t]|( 
bank,  $1,600,  and  as  security  therefor  gavi 
the  bank  an  order  on  the  ooonty  for  thai 
amount  to  be  paid  oat  of  the  money  to  bd 
come  due  them  on  said  contract  This  ord« 
was  properly  presented  to  the  county  judg< 
of  Bastrop  county,  and  was  accepted  by  htm 
It  would  have  been  paid  but  for  the  fact  tha 
he  was  enjoined  by  appelant  from  maklnj 
such  payment. 

6.  At  the  time  the  assignment  was  givei 
to  the  bank  neither  it  nor  Bastrop  county 
nop  the  county  Judge,  had  'any  notice  of  th( 
assignment  by  the  contractors  to  appellant 

7.  During  the  progress  of  the  work  on  th 
bridge  certain  local  merchants,  the  contrac 
tors,  and  the  laborers  entered  into  an  agree 
ment  whereby  the  merchants  were  to  fur 
nish  the  lalmrers  goods.  The  contractor! 
were  to  pay  for  the  same  out  of  wages  du( 
and  to  become  due  such  laborers,  and  deduc 
the  amount  of  such  payments  from  the  wage; 
of  said  respective  laborers. 

S.  Appellants  brought  suit  to  enjoin  thi 
county  from  paying  out  any  of  the  funds  dui 
on  the  contract  to  the  bank  or  to  the  bridg( 
company.  M.  M.  Tumey  brought  suit  t< 
recover  the  amount  due  him  from  the  coun 
ty,  and  the  bonding  company  and  other  apiH>I 
lees  intervened  In  said  suit  The  two  suitt 
were  consolidated  and  tried  together. 

9.  The  case  was  tried  before  the  conr 
without  a  Jury.  Judgment  was  render(>< 
against  appellant  for  Turney  and  for  all  o: 
the  interveners,  38  in  number,  for  the  respw 
tive  amounts  shown  In  the  Judgment  of  tu< 
court,  exc^t  W.  O.  Moore,  Falkenberg  Driu 
Company,  and  Alamo  Ironworks,  and  for«^ 
closing  their  lien  on  the  money  in  the  registr; 
of  the  court. 

10.  Hie  court  filed  Its  findings  of  fact  here 
in,  which  we  approve;  but  as  they  are  ver; 
lengthy,  rendered  so  by  the  number  of  th< 
parties  herein  and  the  finding  as  to  eaci 
claim,  we  do  not  deem  it  necessary  to  se 
out  such  findings  of  fact  We  think  that  ou 
findings  of  fact  as  herein  set  out,  togethoi 
with  such  additional  facts  as  are  stated  li 
the  opinion  herein,  are  all  that  are  necessar; 
to  an  understanding  of  the  issues  here  in 
▼olved. 

11.  Appellant  Lion  Bonding  &  Surety  Com 
pany,  only  appealed  from  the  Judgment  rcn 
dered. 

Opinion. 

This  case  was  tried  before  the  court  with 
out  a  Jury.  Appellant  filed  a  motion  for  : 
new  trial.  It  did  not  copy  any  part  of  it; 
motion  for  a  new  trial  as  assignments  of  er 
ror,  but  filed  assignments  Independent  o 
such  motion.  Appellees  objected  to  the  ron 
sideration  of  these  assignments.  We  certl 
fled  to  the  Supreme  Court  the  question  wheth 
er  or  not  the  assignments  herein  should  tx 
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considered,  and  that  court  answered  In  the 
affirmatlTe.  The  qnestlon  was  certified  on- 
der  the  style  of  Hess  &  Skinner  EUiglDeering 
Company  ▼.  M.  M.  Tumey  et  al. 

[1]  R,  El  Hoppe  recovered  Judgment  for 
goods  sold  to  laborers,  under  the  drcom- 
stances,  as  local  merchants,  mentioned  In 
our  seventh  finding  of  fact,  supra,  for  the 
amounts  dtie  blm,  with  the  right  of  pro  rata 
participation  of  the  funds  In  the  registry  of 
the  court.  In  this  there  was  no  error.  The 
transaction  mentioned  In  said  finding  of 
fact  amounted  to  an  equitable  assignment  to 
him  of  the  claims  of  the  laborers.  McII  benny 
V.  Blnz,  80  Tex.  20,  18  S.  W.  656,  28  Am.  St 
Rep.  705. 

[2]  One  of  the  appellees  herein  la  the 
bridge  company.  At  one  of  the  periodical 
settlements  ibetween  the  county  and  the 
contractotB  it  was  found  that  the  county 
was  due  the  contractors  $16,140.80.  There 
were  present  at  this  settlMuent  one  of  the 
rontractots,  the  county  Judge,  an  agent  of 
the  bridge  company,  and  a  representative  of 
all  of  the  local  merchants  There  was  then 
due  the  local  merchants,  under  the  agree- 
ment referred  to  In  the  seventh  finding  of  tact, 
supra,  the  sum  of  16,490.80.  The  represen- 
tative of  the  local  merchants  objected  to  any 
of  this  sum  being  paid  to  the  contractors. 
It  was  then  agreed  by  all  parties  that  the 
county  should  issue  to  the  contractors  two 
warrants,  one  for  the  sum  of  $6,499.80,  whldi 
should  be  Immediately  Indorsed  by  the  con- 
tractors to  the  representative  of  the  local 
merchants,  and  the  other  for  the  balance, 
S9,650.  This  was  done,  ahd  the  warrant 
for  16.490.80  was  collected  by  the  represen- 
tative of  the  merchants,  and  the  proceeds 
was  paid  to  them. 

In  connection  with  these  facta,  appellant 
Bubmlts  the  following  proposition: 

"Where  a  creditor  releases  the  Becurities  held 
by  bim  for  the  payment  of  an  obligation  for 
which  a  surety  is  hable,  the  release  of  eaid  se- 
curities operates  to  discharge  and  release  the 
surety,  at  all  events  to  the  extent  of  the  value  of 
the  securities  released." 

This  proposition,  under  the  facts  ordina- 
rily existing  in  suits  against  sureties,  Is  too 
well  established  to  require  citation  of  au- 
thorities in  its  support.  The  bridge  com- 
pany, by  Its  agreement  and  Indorsement  of 
the  $6,499.80  warrant  to  the  merchants,  re- 
leased security  v^hich  It  had  the  right  to 
retain  by  virtue  of  the  assignment  to  it,  as 
stated  In  our  fourth  finding  of  fact,  supra. 

To  the  above  proposition  there  diould  be 
added,  under  the  facts  of  this  case,  the  fol- 
lowing: 

Where,  however,  a  surety  Is  engaged  in  the 
business  of  soretyship  for  profit,  and  it  ap- 
pears that  he  was  not  injured  by  such  re- 
lease, he  wUl  not  be  discharged  thereby.  In 
whole  or.  in  part  Rule  v.  Andrews,  160  Mo. 
App.  347,  142  S.  W»  868;  U.  &  Fidelity  C!a 


V.  United  States,  lOl  TT.  &  41«»  24  Sup.  Ct 
142,  48  L.  Bd.  242;  People  v.  Bowen,  187 
Mlcb.  257,  168  N.  W.  672. 

It  Is  stated  in  the  note  to  Hormel  v.  Bond- 
ing Co.,  88  Ii.  B.  A.  (N.  S.)  618,  that  the  over- 
whelming weight  of  authority  supports  the 
pnqwsltion  that  the  rule  of  strlctlssimi  Ju- 
ris, by  which  the  rights  of  uncompensated 
sureties  are  determined,  Is  not  applicable 
to  the  contracts  of  surety  companies,  whldx 
make  the  matter  of  suretyship  a  business 
for  profit  See  the  numerous  authorities  cit- 
ed In  this  note  in  support  of  the  proposition. 

Under  the  assig^nment  stated  in  the  fourth 
finding  of  tact,  supra,  the  bridge  company 
had  the  right  to  have  all  of  the  $16,149.80 
dne  by  the  county  to  the  contractors  paid  to 
it.  Had  it  done  so  the  debt  of  the  contrac- 
tors to  It  would  have  beat  reduced'  by  th^e 
amount  of  $6,499.80,  which  It  consented  to 
have  paid  to  the  local  merchants.  But  in 
that  event  the  debt  of  the  contractors  to 
the  merchants  for  that  amount  would  have 
remained  unpaid,  and  by  virtue  of  their 
equitable  assignment  from  the  laborers  they 
could  have  recovered  that  amount  against  ap- 
pellant In  this  suit.  The  appelant  suffered 
no  Injury  by  said  transaction,'  as  Its  llabHl- 
ties  were  not  lessened  thereby.  It  can  make 
no  difference  that  in  this  suit  it  was  the 
bridge  company  Instead  of  the  local  mer- 
chants that  recovered  against  it. 

[3]  Among  the  recoveries  in  this  case 
against  appellants  was  one  for  $1,612.60,  In 
favor  of  the  bank,  the  same  being  the  prin- 
cipal and  interest  of  the  loan  made  to  the 
contractors,  as  stated  In  our  fifth  finding  of 
fact.    In  this  we  think  there  was  error. 

The  contractors  at  the  time  they  borrowed 
this  money  represented  to  the  bank  that  they 
needed  it  to  pay  wages  due  the  laborers. 
This  was  true,  and  the  money  was  used  for 
that  purpose.  The  laborers,  however,  were 
not  parties  to  this  transaction.  When  they 
were  p^d,  their  debts  were  extinguished. 
The  transaction  did  not  constitute  an  equita/ 
ble  assignment  of  their  debts,  and  did  not 
subrogate  the  bank  to  their  claims  against 
appellant  I.  &  G.  N.  Ry.  Co.  v.  Cioncrete 
Investment  C!o.,  201  S.  W.  723;  Uon  Bonding 
Co.  V.  Bank,  194  S.  W.  1012;  Bank  v.  Corse, 
138  Tenn.  720,  182  S.  W.  917;  Morgan's  S. 
S.  Co.  V.  Ry.  Co.,  137  U.  S.  171,  11  Sup.  Ct 
61,  34  L.  Ed.  625;  Malone  v.  Kaufman,  38 
Tex.  466. 

[4,  i]  There  was  no  error,  however,  in  the 
Judgment  of  the  court  that  the  amount  due 
the  bank,  be  paid  out  of  the  money  in  tlie 
registry  of  the  court.  The  transaction  men- 
'ti<»jed  In  our  fifth  finding  of  fact  constitut- 
ed an  assignment  of  the  funds  in  the  hands 
of  the  county  to  the  amount  of  said  indebted- 
new.  This  seems  to  be  conceded  by  appelr 
lant  but  It  contends  that  it  had  a  prior  right 
to  such  fund,  by  reascMi  of  the  previous  as- 
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signment  made  to  It,  as  stated  In  our  tbird 
finding  of  fact 

The  appellant  relies  npon  the  rule,  "Qui 
prior  eat  tempore,  potior  est  Jnre."  This  rule 
is  subject  to  limitations.  An  able  Einglish 
equity  Judge  says:  "This  is  an  incorrect 
statement  of  the  rule,  for  that  proposition  is 
far  from  being  invariably  true."  Rice  v. 
Bice,  2  Drew,  73.  Mr.  Pomeroy  gives  the 
following  as  a  more  correct  statement  of 
the  rule:  "As  between  persons  having  only 
equitable  interests,  if  their  equities  are  equal, 
qui  prior  est  tempore,  potior  est  jure." 
1  Pomeroy,  Eq.  Jur.  t  414.  Again,  the  same 
learned  author  says:  "Among  successive 
equitable  estates  or  Interests,  where  then 
exists  no  epedal  dalm,  advantage,  or  supe- 
riority in  any  one  over  the  others,  the  or- 
der of  time  coatxolSL"  2  Pomeroy,  £iq.  Jur.  i 
682.  "It  is  certainly  not  enough  that  two 
successive  equitable  interests  should  be  of 
precUely  the  tame  nature,  for  even  then  one 
mi^t  be  accompanied  with  some  collateral 
incident  which  gave  it  a  precedence  over 
the  other  without  reference  to  their  order  of 
time.  When  we  say  that  A.  has  a  better  eq- 
uity than  B.,  this  means  that,  according  to 
those  principles  of  right  and  justice  which 
a  court  of  equity  recognizes  and  acts  upon, 
it  will  prefer  A.  to  B.,  and  will  interfere 
to  enforce  the  rights  of  A.  against  B."  Id. 
S  683. 

We  think  that  "the  coUateral  incidents" 
existing  in  the  instant  case  should,  "accord- 
ing to  the  principles  of  right  and  justice," 
give  the  bank's  equitable  claim  to  the  funds 
in  the  registry  of  the  court  precedence  over 
that  of  appellant.  In  addition  to  the  fact 
that  the  bank  had  no  notice  of  the  assign- 
ment to  appellant,  the  effect  of  which  we 
will  discuss  In  the  succeeding  paragraphs  of 
this  opinion,  the  appellant  did  not  part  with 
anything  of  value  as  a  consideration  for  the 
assignment  to  it.  Such  assignment  was  made 
to  secure  it  against  liability  on  its  bond, 
which  had  been  previously  executed.  On 
the  othei  hand,  the  bank  parted  with  $1,500 
cash  for  the  assignment  to  It.  While  the 
bank  did  not  secure  an  assignment  of  the 
wages  due  to  laborers,  for  the  payment  of 
which  appellant  was  liable  on  its  bond,  nev- 
ertheless the  mcmey  obtained  from  the  bank 
was  used  to  pay  such  laborers.  For  the  rea- 
sons stated,  we  hold  that  the  bank's  assign- 
ment was  superior  In  equity  to  that  of  ap- 
pellant. 

[S]  For  another  reason  we  do  not  think 
that  the  court  erred  In  adjudging  the  pay- 
ment of  the  bank's  debt  out  of  the  funds  in 
the  registry  of  the  court:  At  the  time  the 
assignment  was  made  to  the  bank,  neither 
it  nor  the  county  had  any  notice  of  the  previ- 
ous assignment  to  appellees.  As  to  the  as- 
signor, no  notice  is  necessary.  As  to  suc- 
cessive assignmfflits  It  Is  the  settled  doctrine 
In  Bngland  that  notice  of  the  assignment 


must  be  givoi  to  the  hold»  of  the  fond,  in 
order  for  it  to  take  precedence  over  a  subse- 
quent assignment.  2  Pomeroy,  £iq.  Jur.  (  699. 
There  is  a  diversity  of  opinion  on  this  among 
the  courts  of  the  several  states  in  this  coun- 
try. We  know  of  no  decision  in  Texas  as 
to  this  point. 

The  learned  editor  of  the  note  to  Graham 
Paper  Co.  v.  Pembroke,  71  Am.  St  Rep.  p. 
34  et  8eq„  after  dtlng  cases  pro  and  con, 
says: 

"Under  the  rule  that  the  date  of  the  assign- 
ment controls,  where  there  is  a  prior  and  sab- 
sequent  assignee  of  the  same  canse  of  action 
from  the  same  i>erson,  it  is  evident  that  no  as- 
signment can  be  taken  with  safety.  We  are, 
therefore,  induced  to  believe  that  the  second 
rule,  which  allows  the  assignee  who  first  gives 
notice  to  the  debtor  to  obtain  priority,  is  the 
better  cne,  not  only  because  of  tiie  reasons  giv- 
en in  the  principal  case,  bat  becaase  it  is  in 
obedience  to  the  general  princi^e  of  law  which 
requires  that  all  transfers  of  property  mast  be 
rendered  as  complete  as  the  nature  of  the  action 
will  permit,  in  order  to  make  them  valid  as 
against  subsequent  bona  fide  pnrdiasers  for  a 
valuable  consideration  without  notice.  See 
Methven  y.  Staten  Island,  etc.  Power  Co.,  66 
Fed.  113,  13  C.  C.  A.  362.  It  is  clearly  the 
duty  of  an  assignee,  in  order  to  perfect  an 
assignment,  to  give  notice  to  the  debtor,  and 
the  amount  of  such  a  doctrine  is  that  the  bare 
assignment  of  a  tibose  in  action  does  not  pass 
it  away  without  notice  of  the  fact  to  the  debtor. 
If  notice  of  the  assignment  is  not  communicsted, 
it  enables  the  original  creditor  to  oommit  a 
fraud,  as  he  may  assign  a  second  time,  and 
such  assignee,  although  be  may  take  the  pre- 
caution of  inquiring  of  the  debtor,  yet  he  can- 
not ascertain  from  him  the  fact  of  a  previous 
assignment,  as  it  has  never  been  communicated 
to  him.  Richards  v.  Griggs,  16  Mo.  416,  67 
Am.  Dec.  240;  Maybin  v.  Kirby,  4  Rich  Eq. 
[S.  C]  105;  Murdoch  v.  Finney,  21  Mo.  13S." 

We  concur  in  these  views,  and  In  support 
of  same,  in  addition  to  the  authorities  above 
referred  to,  we  cite  Judson  v.  Corcoran,  17 
How.  (58  U.  8.)  612,  15  L.  Ed.  231;  Spain  t. 
HamUton,  1  Wall.  (68  U.  S.)  60i,  17  U  Ed. 
618;  Bank  v.  Farwell,  58  Fed.  633,  7  C.  C.  A. 
391;  Vanbuskirk  v.  Ins.  Co.,  14  C<»m.  141. 
36  Am.  Dec.  473;  Bank  v.  Hewitt  3  Iowa. 
93,  66  Am.  Dec.  49;  Houser  v.  Ridiardson, 
90  Mo.  App.  134;  Wallston  t.  Braswell,  54 
N.  0.  (1  Jones,  Bq.)  137;  Clodfelter  v.  Cox,  1 
Sneed  (Tenn.)  330,  60  Am.  Dec.  157;  Pennl- 
man  v.  Smith,  5  Lea  (Tenn.)  180;  Ward  v. 
Morrison,  25  Vt.  593. 

[7]  Judgment  was  rendered  in  fftvor  of 
R.  E.  Hoppe,  among  other  things,  for  $183.- 
25,  for  provisions  furnished  by  hini  to  the 
contractors,  and  used  In  running  a  board- 
ing camp.  These  were  furnished  under  an 
agreement  of  Hoppe  with  the  contractors 
that  they  would  deduct  the  board  of  the 
laborers  from  the  amount  due  them  for 
wages,  and  out  of  same  pay  him  the  amount 
due  for  groceries.  The  amount  was  so  de- 
ducted, though  it  was  not  paid  to  Hoppe  by 
the  contractors.     It  does  not  appear  that 
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tbe  laborars  were  parUea  to  tbls  contract 
Xbey  agreed  that  their  board  bills  should  be 
deducted  from  their  wages.  Under  this 
agreement  they  were  paid  partly  in  cash 
and  partly  in  board.  This  extinguished  the 
debts  to  them.  It  does  not  antear  that  the 
laborers  agreed  that  any  part  of  their  wag- 
es should  be  paid  to  Hoppe  for  groceries,  or 
In  fact  that  they  knew  that  groceries  were 
b^ng  bought  from  Hoppe.  Such  being  the 
case,  there  was  no  equitable  assignment  of 
tbe  laborers'  wages  to  Hoppe,  and  the  court 
erred  In  rendering  Judgment  for  him  on  this 
item. 

[•]  We  are  also  of  the  opinion  that  the 
court  erred  in  rendering  Judgment  for  Hoppe 
for  f2.60  for  a  scraper  sold  by  him  to  the 
bridge  company,  and  used  by  fbem  in  oom- 
stroctlng  the  bridge;  also  that  it  was  error 
to  render  Judgment  against  appellant  in 
favor  of  Tumey  for  $12.85  for  brushes  used 
in  painting  the  bridge;  also  that  the  court 
erred  In  rendering  judgment  against  appel- 
lant In  favor  of  E.  H.  Bggleston  for  $4&G0 
loaned  by  him  to  the  contractors  to  buy 
wood;  tatA  for  $4.30  advanced  by  Bgglestan 
to  pay  express  on  some  bolts. 

The  scraper  and  paint  brushes  were  tools, 
and  were  neither  "labor  nor  material"  used 
in  the  construction  of  the  bridge. 

Our  reason  for  bedding  that  appellants 
are  not  liable  for  mimey  loaned  the  contrac- 
tors is  stated  under  our  discussion  of  the 
Judgment  in  favor  of  the  bank,  supra. 

[•,  It]  Appellant  complains  of  the  Judg- 
m&at  of  tbe  court.  In  that  it  allowed  certain 
of  the  appellees  for  wood  furnished  In  run- 
ning the  engine  used  In  hoisting  the  sted, 
for  repairs  of  tools,  and  for  hauling  ma- 
terial from  the  railroad  to  the  river. 

We  overrule  these  assignments,  and  also 
the  assignment  as  to  the  Judgmeqt  in  favor 
of  Mrs.  Tomlln  for  cooking  for  the  camp. 
We  think  these  items  were  material  used  and 
labor  performed  "in  the  prosecution  of  the 
work  provided  for  in  the  contract."  This 
I  language  of  the  statute  requiring  bond  for 
the  construction  pf  public  works  is  broader 
I  than  that  used  in  the  mechanic's  lien  law, 
'  which  gives  a  lien  to  those  "who  may  labor 
or  furnish  material  •  •  •  for  the  oon- 
I  structlon  of  any  house,"  etc.  It  might  well 
be  held  the  labor  here  referred  to  must  be 
performed  in  the  actual  construction  of  tbe 
bouse,  or  for  material  that  entered  into  the 
structure.  It  has  been  so  held.  But  the 
language  of  the  statute  here  under  considera- 
tion gives  a  lien  to  those  who  supidy  labor 
and  material  "in  the  prosecution  of  the  work 
provided  for  in  the  contract"  This  is  a 
remedial  statute  enacted  for  the  protection 
of  those  whose  labor,  or  material  contributes 
to  the  "proBecatl<Mi  of  the  work,"  without 
reference  to  whether  such  labor  was  on  the 
dtmcture,  or  whether  such  material  entered 
Into  the  structure.  If  it  directly  and  ma- 
terially aided  In  the  prosecution  of  the  work, 


we  think  that  is  sufficient  to  bring  it  with- 
in the  protection  of  the  statute. 

In  the  Instant  case  it  was  necessary  to 
hoist  large  steel  beams.  Had  the  contrac- 
tors employed  as  many  men  as  Pharaoh  is 
supposed  to  have  used  in  building  the  pyra- 
mids, perhaps  this  could  have  been  done  with 
their  hands.  It  was  none  the  less  "in  the 
prosecution  of  the  work"  because  it  was 
done  with  a  steam  engine.  The  wood  used 
In  making  the  steam  was  as  essential  as 
was  the  muscular  strength  of  those  who  per- 
formed manual  labor.  In  order  tor  the  en- 
gine to  do  the  work,  it  was  necessary  to 
keep  it  in  repair.  Food  was  essential  to  the 
laboi'era,  and  it  was  necessary  that  it  be 
cooked.  It  facilitated  the  work  to  have 
laborers  take  their  meals  in  the  camp,  in- 
stead of  going  to  town  for  them.  We  think 
the  cooking,  under  the  circumstances,  was 
labor  performed  "In  the  prosecution  of  the 
work."  We  are  aware  of  the  fact  that  there 
are  decisions  in  other  Jurisdictiona  which 
hold  contrary  to  the  views  which  we  have 
expressed.  There  are  also  decisions  sus- 
taining our  views  which  we  think  are  sup' 
ported  by  better  reason.  See  Breault  v. 
Archambault  9i  Minn.  420,  67  N.  W.  a48> 
68  Am.  St  Bep.  545;  Wlnalowv.  Urqufaart 
39  Wis.  260;  Heddan  v.  Walden,  31  M.  D. 
398,  153  N.  W.  lOlSw 

The  Judgment  of  the  trial  court  will  be 
here  reformed  In  accordance  with  this  opin- 
ion, and  as  thus  reformed  it  Is  affirmed. 

Beformed  and  affirmed. 

On  Motion  for  Rehearing. 

The  aj^eUant,  the  bonding  company,  in  its 
motion  for  a  I'ehearlng  complains  that  we 
overruled  its  first  assignment  without  spe- 
dflc  reference  (hereto.  Said  assignment  is 
as  follows: 

[11]  "The  court  erred  In  its  conclusions  of 
law  and  in  rendering  Judgment  for  Yincennes 
Bridge  Company  for  $6,407.09,  because: 
(1)  The  Vlncennes  Bridge  Company  and  Hess 
&  Skinner  Engineering  Company  entered  in- 
to a  contract  on  the  28th  day  of  May,  1914, 
by  the  terms  of  which  Hess  &  Skinner  En- 
gineering Company  agreed  to  purchase  from 
Vlncennes  Bridge  Company  the  steel  for  the 
construction  of  a  bridge  in  road  district  No. 
1,  Bastrop  county,  Texas,  trusses  at  $2.40 
and  cylinders  at  $2.10,  one-half  of  which  was 
to  be  paid  for  In  cash  upon  delivery  of  the 
metal  at  shop,  and  the  balance  in  warrants 
on  Bastrop  county,  Texas,  with  6  per  cent 
Interest  from  dates  of  shipments;  and  Vln- 
cennes Bridge  Company  dianged  the  con- 
tract, and  failed  to  demand  or  collect  the 
one-half  In  cash,  and  shipped  out  and  de- 
livered to  Hess  &  Skinner  Engineering  Cora; 
pany  all  of  said  bridge  material,  and  in  this 
way  changed  the  terms  of  the  contract  and 
relieved  the  Lion  Bonding  &  Surety  Company 
from  any  liability  as  surety  upon  Hess  & 
Skinner  Engineering  Company's  bond." 
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We  did  not  discuss  this  assignment  be- 
cause we  thought  It  showed  upon  Its  face^ 
when  taken  In  connection  with  the  undis- 
puted evidence,  that  It  was  without  merit 
The  appellant  In  Its  original  brief  dted  a 
long  list  of  authorities  under  this  assignr 
raent,  none  of  which,  In  our  opinion,  are  in 
point,  except  the  case  of  American  Bond- 
Ing  Co.  V.  United  States  et  al.,  233  Fed.  364, 
147  C.  0.  A.  300.  The  other  authorities  cit- 
ed announce  the  proposition  that  where  par- 
ties enter  into  a  contract,  and  a  third  party 
becomes  surety  for  Its  performance,  any 
material  change  In  the  contract  made  by 
such  contracting  parties  will  release  the  sure- 
ties, without  regard  to  whether  Such  change 
Is  to  the  Injury  of  the  surety,  and  without 
reference  to  whether  the  surety  became  such 
for  accommodation  or  for  hire.  This  propo- 
sition is  so  well  settled  that  it  needed  no 
citation  of  authorities  to  support  It  This 
is  so  for  the  reason  that  the  new  contract 
Is  not  the  one  the  performance  of  which 
was  guaranteed  by  the  surety. 

The  assignment  alleges  that  the  contrac- 
tor and  the  bridge  company  "changed  the 
contract."  What  contract?  Not  the  one 
entered  Into  between  the  county  and  the 
contractor,  upon  which  appellant  became 
surety,  but  a  contract  between  the  contrac- 
tor and  the  bridge  company.  Did  this 
change  release  the  appellant?  The  case  of 
American  Bonding  Co.  y.  United  States  et 
al.,  snpra,  cited  by  appellant,  holds  that  It 
did  not,  unless  the  appellant  was  materially 
Injured  thereby.  We  quote  from  that  case  as 
follows : 

"Companies  that  make  a  businpas  of  guaranty 
Insurance  •  •  •  are  not  rellev<>d  •  •  • 
unless  the  change  [in  the  oootractl  has  done 
them  harm."    233  Fed.  368,  147  C.  0.  A.  305. 

.  In  that  case  the  terms  of  the  contract  be- 
tween the  contractor  and  the  Marble  Com- 
pany were  that  the  Marble  Company  was  to 
be  paid  $7f5,000,  ns  the  work  progressed,  for 
the  marble  furnished  by  It.    The  court  says: 

"These  terms  were  not  observed  at  all. 
*  •  *  If  the  terms  of  this  sabcontract  had 
been  observed,  the  marble  company  would  have 
been  paid  80  per  cent.  In  cash  as  the  work 
went  on,  and,  even  if  the  retained  20  per  cent 
had  not  been  -paid 'at  the  end,  the  loss  of  the 
Hnrety  company  wonld  have  been  no  larger  than 
this  percentage.  In  fact,  however,  it  is  con- 
fronted now  \^th  a  judgment  (in  favor  of  the 
marble  company)  for  S26,000,  and  with  a  con- 
tingent liability,  which  may  or  may  not  be- 
come an  actual  liability,  of  more  than  $30,000 
in  addition." 

The  change  complained  of  in  the  instant 
case  was  that  the  bridge  company  shipped 
the  material  without  collecting  one-half  of 
the  value  of  the  same  before  making  ship- 
ments. This  worked  no  Injury  to  appellants. 
Much  more  than  one-half  of  the  value  of  such 
iiliipments  was  paid  to  the  bridge  company 


by  the  contractors  as  the  work  inogressed, 
though  not  before  the  same  was  shipped 
from  Vlncennes,  Ind. 

There  Is  neither  pleading  nor  evidence 
to  show  where  the  "shop"  mentioned  In  the 
contract  was  located. 

In  our  opinion,  the  law  in  reference  to 
releasing  a  surety  by  reason  of  a  change 
in  the  contract  whidi  he  had  guaranteed 
has  no  application  to  a  diange  in  the  con- 
tract between  the  contractor  and  a  subcon- 
tractor thereafter  made.  Snch  contract, 
where  It  provides  for  payments  in  advance, 
or  as  the  work  progresses,  is  in  the  nature 
of  security  to  the  subcontractor;  and,  if  be 
consents  to  a  change  of  the  contract  so  as 
to  impair  his  security,  the  surety  will  be 
released  to  the  extent  that  he  is  Injured 
thereby.  In  sn«^  caae,  in  order  to  release 
the  surety  pro  tanto,  there  mast  he  both  a 
change  In  the  contract  between  the  contrac- 
tor and  the  subcontractor,  and  resultant  In- 
Jory  to  the  surety. 

It  Is  apparent  from  the  record  that  there 
was  a  clerical  error  In  entering  judgment  for 
the  SmlthvUle  Oin  Ooinpeny  tat  182.86,  when 
it  should  have  been  for  $7S.85.  The  motion 
of  said  appellee  to  reform  the  judgment  as 
above  Indicated  is  granted,  and  said  judg- 
ment Is  so  reformed. 

Judgment  was  entered  in  the  court  below 
for  Mrs.  Susie  McDanlel  for  9128.05.  Mrs. 
McDanlel  was  not  a  party  to  this  suit.  Such 
judgment  should  have  been  in  favor  of  1j. 
W.  Pohplatz,  and  the  judgment  of  fte  trial 
court  Is  here  so  reformed. 

Appellant's  motion  for  a  rehearing  is  over- 
ruled. 

Motion  overruled. 


TITTLE,  Acting  Comptroller.  ▼.  BARTHOLO- 

MAE  et  al.     (No.  6007.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 
Nov.  27,  1918.) 

1.  Intoxioatino   LiQtross   ®=»108(10)— Pbti- 

TION  TO    EBIKSTATE  LtfCENBK— SurFIOlBNCT. 

A  petition  to  compel  the  acting  comptrol- 
ler of  Texas  to  reinstate  a  retail  liquor  license 
held,  ag  against  general  demurrer,  to  suffi- 
ciently allege  the  license  was  rescinded  and  va- 
cated. 

2.  PuEADiRo    ®=>34(3)— Construction— OEjf- 
EBAi.  Dkmurbeb. 

When  assailed  by  a  general  demnrrer,  every 
reasonable  intendment  should  be  read  into  the 
petition. 

3.  PutASiNO  «=»408(!^— Dkfeot  iif  Pktitiok 

— CURI  BT  ANBWEB. 

Though  a  petition  to  compel  the  acting 
comptroller  of  Texas  to  reinstate  a  retail  liquor 
license  failed  to  allege  the  lioenae  had  been 
rescinded  and  vacated,  the  defect  is  cured,  where 
that  fact  was  set  oat  by  the  answer. 
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Appeal  froai  District  Omit,  Bexar'  Cbtm- 
ty;  W.  S.  Anderson,  Judge. 

Salt  bor  W.  G.  Barthol(»i)ae  and  anotber 
against  Ij.  W.  Tittle,  Acting  OomptroUer  of 
Texas.  From  a  Judgment  for  plaintiffs,  de> 
fendant  api>eals.    AiBrmed. 

B.  F.  Iiooney  and  W.  J.  Townsend,  both  of 
AnsUn,  for  appellant. 

C.  J.  Gray  and  Don  A.  Bliss,  both  of  San 
Antonio,  for  appellees. 

FLY,  C  J.  This  18  a  suit  against  the 
comptroller  of  public  acconnts  of  Texas,  in- 
stituted by  appellees,  to  have  a  liquor  license 
reinstated  which  it  was  alleged  appellant 
"nndertook  unlawfully  and  illegally  to  re- 
scind, vacate,  and  withdraw."  Judgment 
was  rendered  reinstating  the  license. 

[1,  2]  The  only  question  presented  In  this 
conrt  Is  as  to  the  action  of  the  trial  court 
in  overtnling  a  goieral  demurrer  to  the  pe- 
tition. The  petition,  omitting  caption  and 
dgnatnres,  Is  as  follows: 

"Tour  petitioners,  W.  G.  Bartholomae  and  J. 
B.  Hdimer,  respectfolly  show  -  to  the  conrt  that 

heretofore  on,  to  wit,  the  day  of , 

1917,  the  proper  authorities  of  the  state  ol 
Tens  and  of  the  connty  of  Beiar,  and  the  city 
of  San  Antonio,  in  said  county  and  state,  is- 
nied  and  delivered  to  your  petitioners  retail 
iiqnor  dealers'  Hcensei,  authorizing  your  pe* 
titioners  to  conduct  a  retail  liquor  dealer's 
boanesi  in  the  said  city  of  fian  Antonio,  on 
Commerce  street,  in  the  said  twenty  of  Bexar, 
and  petitioners  proceeded  to  open  said  bosiBeas 
and  to  conduct  the  same  on  said  street. 

"Thereafter,  on,  to  wit,  the  8th  day  or  the 
9th  day  of  February,  1918,  the  comptrcdler  of 
the  state  of  Texas,  or  rather  the  acting  comp- 
troller of  the  state  of  Texas,  one  L.  W.  Tittle, 
andertook  to  rwcind,  vacate,  and  withdraw  said 
license  unlawfully  and  illegally. 

"Tour  petitioners  4iow  to  the  court  that  li- 
censes autliorised  and  empowered  your  peti- 
tioners to  conduct  said  business  and  to  sell  at 
retail  spirituous,  vinous,-  and  malt  liquors  in 
qnantitiea  less  than  a  quart  from  said  date  for 
die  period  of  one  yeay.  The  said  Ucenses  were 
then  and  there  of  the  value  of,  to  wit,  $1,200. 

"But  the  said  acting  comptroUer  of  Uie  state 
of  Texas  undertook  unlawfully  and  illegally  to 
rescind,  Tacate,  and  withdraw  said  licenses,  and 
to  prevent  your  petitioners  from  conducting 
said  business  <m  or  about  die  date  hereinbefore 
mentioned. 

"Premises  considered,  petitioners  sue,  and 
pray  that  the  comptroller  of  public  accounts  for 
the  state  of  Texas  be  cited  to  answer  this  peti- 
tion, and  that,  np<m  final  bearing,  your  peti- 
tioners have  judgment  reinstating  said  licenses, 
for  costs,  and  for  general  relief." 

It  Is  contended  that  the  petition  is  subject 
to  gmeral  demurrer,  because  it  does  not  al- 
lege that  the  comptroller  "did  vacate,  annul, 
•nd  rescind  such  license,"  but  merely  that  he 
!  nndertook  to  do  so.  Reading  every  rrason- 
ible  intendment  into  the  petition,  as  is  re- 


<]nlred  to  be  d<me  when  assailed  by  a  general 
demnrrer,  it  Is  clear  that  the  pleader  Intended 
to  state  tiiat  the  license  was  rescinded  and 
Vacated.  This  Is  home  out  by  the  prayer 
for  a  reinstatement  of  the  license. 

[S]  Had  the  petition  been  subject,  on  Its 
face,  to  a  general  demurrer,  aiqpellant  cured 
Its  d^ects  by  fully  admitting  that  be  bad 
vacated,  rescinded,  and  annulled  the  liquor 
license,  giving  his  reasons  therefor.  That 
the  allegations  In  an  answer  may  be  consid- 
ered In  connection  with  those  of  the  petition. 
In  order  to  sustain  the  latter,  when  attacked 
by  demurrer.  Is  well  esUblisbed  in  Texas. 
Peoples  T.  Bnx^man,  163  S.  W.  907,  and 
authorities  ther^n  collated;  Hotd  Meu  r. 
ArmendarlB,  167  8.  W.  181;  Hranlcky  v. 
Sell,  199  S.  W.  815.  The  first  case  cited  was 
decided  by  this  court,  through  Associate  Jus- 
tice Moursnnd,  and  a  writ  of  error  was  de- 
nied by  the  Supreme  Court 

The  Judgment  is  affirmed. 


PELIPCHTK  V.   BORDEN.     (No.   7642.) 

(Court  of  Civil  Appeals  of  Texas.    Galveston. 
Dec.  2,  1918.) 

1.  MAexxB   AHD   SxkvAHT   «s»258(19)— Inju- 

US8  TO  BeBVANT— PXKITIOIf— SumciENOT. 
A  petition  alleging  that  plaintiff,,  while  a 
minor,  17  years  old,  was  employed  by  defendant, 
that  he  was  required  to  perform  services  In  a 
cotton  gin  owned  by  defendant,  that  the  machin- 
ery was  negligently  left  exposed,  that  plaintiff 
was  ignorant  of  the  danger,  that  he  was  not 
warned,  and  that  as  a  result  he  sustained  in- 
juries, held,  as  against  general  demurrer,  suf- 
ficient to  state  a  cause  of  action, 

2.  Pjj:ading    «=>34(3)  —  Dkicubbeb  —  Gbn- 
kbal  dxicubbeb. 

When  a  general  demurrer  is  addressed  to  a 
pleading.  It  is  the  duty  of  the  court  to  extend 
every  reasonable  intendment  in  its  favor. 

Appeal  from  District  Court,  Wharton 
County;   Samuel  J.  Styles,  Judge. 

Action  by  Konstantin  P^pchyk  against 
A.  p.  Borden.  From  a  judgment  for  defend- 
ant, after  the  snstalnlng  of  a  general  demur- 
rer, plalntlfT  appeals.  Reversed  and  remand- 
ed. 

P.  Harvey,  of  Houston,  for  appellant. 


LANE,  J.  This  suit  was  brought  by  plain- 
tiff In  error  against  defendant  in  error  to 
recover  for  personal  Injuries  suffered  by  him, 
which  he  aJl^ed  were  caused  by  the  negli- 
gence of  defendant  In  error. 

In  his  petition  plaintiff  In  error  makes  the 
following  allegations  and  prayer: 
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"That  plaintiff  is  a  minor,  at  present  about 
20  Tears  of  age,  without  a  guardian  of  his  per- 
son or  estate,  and  resides  in  Harris  county,  Tex. 
Defendant  is  a  resident  of  Wharton  county, 
Tex.,  and  during  the  year  of  1013  owned  and 
cultivated  a  farm  or  plantation,  and  employed 
thereon  many  men  to  till  and  cultiTate  and 
plant  and  harvest  crops,  and  plaintiff  was  so 
employed.  And  defendant  owned  and  operated 
on  said  farm  or  plantation  a  cotton  gin,  the 
machinery  of  which  waa  moved  and  operated 
with  great  force  and  speed  by  high  power,  and 
the  shafts,  pulleys,  flywheels,  belts,  and  other 
machinery  exposed  and  thus  moving,  operated, 
and  revolving  at  a  fast  speed  and  great  velocity 
and  force  constitute  ahd  are  unsafe  and  dan- 
gerous tools,  ai^liances,  and  machinery,  and, 
when  80  operated  and  exposed  as  they  were  in 
said  gin,  rendered  said  gin  an  unsafe  and  dan- 
gerous place  for  plaintiff  to  be,  remain  In,  or 
work. 

"That  on  or  about  October  23,  1913,  plaintiff, 
then  a  minor  about  17  years  of  age,  Russian 
by  birth,  and  unable  to  understand  the  Ehiglish 
language,  was  in  tiie  employ  of  defendant  as  a 
farm  hand,  and  was  required  to  till  the  soil, 
and  do  other  common  labor  about  said  farm, 
and  on  or  about  said  date  plaintiff  was  for 
the  first  time  ordered,  required,  or  permitted  by 
defendant,  his  agent  or  foreman  in  charge  and 
with  authority  to  enter,  remain  in,  and  per- 
form work  and  services  in  said  gin  and  about 
said  exposed  shafts,  flywheels,  pulleys,  belts, 
and  other  machinery  tiien  being  operated  as 
•foresaid,  and  which  waa  then  and  there  an 
unsafe  and  dangerous  place  lor  iriaintiff  to 
work,  plaintiff  not  knowing  and  being  unable 
to  understand  and  an>reeiate  said  danger,  plain- 
tiff never  having  worked  in  said  gin,  and  being 
ignorant  of  the  construction  and  operation  of 
said  machinery,  and  not  being  warned  and  ad- 
vised by  defendant,  his  agent  or  foreman  in 
charge,  of  the  danger  of  said  machinery  or 
place,  and  when  defendant  employed  plaintiff 
he  knew  of.  his  minority  and  inexperience,  and 
failed  to  explain  to  plaintiff  the  character  of 
the  work  he  would  be  called  upon  to  perform, 
and  to  warn  him  of  the  dangers  attending  its 
operation,  all  of  which  was  known  to  defendant, 
or  by  the  exercise  of  ordlnarx  care  could  have 
been  known  to  him. 

"And  whild  plaintiff  was  performing  the  work 
and  service  in  said  gin  as  was  required  of  him 
by  the  defendant,  and  while  he  was  therein  for 
a  very  short  time,  a  sack  being  held  by  plain- 
tiff, in  some  manner  or  other,  and  unknown  to 
plaintiff,  waa  caught  and  became  entangled  with 
a  swiftly  moving  and  revolving  shaft,  pulley, 
flywheel,  belt,  or  other  machinery,  and  plain- 
tiff was  jerked  with  such  violence  that  his  arm 
was  torn  and  pulled  off  at  his  shoulder. 

"That  the  direct  and  proximate  cause  of  the 
injury  to  plaintiff,  as  aforesaid,  was  the  act  of 
omission  of  the  defendant  or  his  agent  in  or- 
dering, requiring,  or  permitting  plaintiff  to  en- 
ter, remain  in,  and  perform  work  and  services 
in  said  gin,  the  same  being  then  and  there  an 
unsafe  and  dangerous  place  for  plaintiff  to  en- 
ter, remain  in,  and  perform  work  and  services, 
and  which  was  known  to  defendant;  plaintiff 
being  then  and  there  young  and  unexperienced 
in  any  other  work  than  that  of  common  labor  on 
a  farm,  which  was  known  to  defendant,  or  by 
the  exercise  of  ordinary  care  could  have  been 
known  to  him. 


"The  failure  of  defendant  to  warn  and  advise 
plaintiff  of  the  danger  of  said  gin,  pulleys,  belts, 
and  other  machinery  therein,  and  whidi  was 
known  to  the  defendant,  or  by  the  exerdae  of 
ordinary  care  ooold  have  been  known,  in  hav* 
ing,  maintaining,  and  operating  said  gin  and 
place  in  an  unsafe  and  dangerous  condition  by 
having  said  machinery  exposed  with  set  screws 
and  other  obstades  projecting,  it  being  a  com- 
mon practice  and  with  little  expense,  and  well 
known  to  defendant,  or  by  the  exercise  of  ordi- 
nary care  could  have  been  known  to  defendant, 
the  manner  and  method  of  making  same  safe  by 
boxing,  guards,  and  other  approved  ways.  The 
failure  of  defendant  to  instruct  his  servants  and 
agents  to  i»revent  plaintiff  entering  said  gin, 
reqiaining  therein  and  performing  services  and 
work  therein,  and  the  failure  of  defendant  to 
instruct  his  agents  and  servants  to  keep  plain- 
tiff therefrom,  and  not  to  order  him  therein, 
and  to  keep  him  therefrom. 

"That  at  the  time  of  the  iajuir  to  plaintiff, 
as  aforesaid,  he  was  17  years  of  age,  was  un- 
educated, and  was  a  laborer  and  earning  $20 
per  month,  together  with  board  and  lodging,  and 
his  services  were  reasonably  worth  that  amount, 
and  in  the  course  of  a  few  years  his  services 
would  have  been  worth  much  more;  that  as  a 
result  thereof,  the  arm  of  the  plaintiff  was  jerk- 
ed and  torn  dear  and  free  from  his  body,  his 
shoulder  blade  was  fractured,  he  was  rendered 
nnconsdous,  and  his  side  was  braised,  torn,  and 
lacerated,  and  plaintiff  was  caused  to  remain  in 
the  hospital  several  months,  and  thus  he  was 
maimed  and  crippled  for  Ufe,  and  otherwise 
wounded  and  bruised  in  many  parts  of  his  body, 
both  externally  and  internally,  and  was  sub- 
jected to  a  pAwerfol  niental  and  physical 
shock;  and  that  by  his  injuries  received,  as 
aforesaid,  plaintiff  was  erased  to  suffer  great 
mental  and  physical  pain,  whidi  will  continue 
so  long  as  he  riiall  live,  and  his  ability  to  earn 
money  and  make  a  living  is  thereby  greatly  im- 
paired ;  all  to  his  actual  damage  in  the  sum  of 
$30,000. 

"Wherefore  plaintiff  prays  that  defendant  be 
dted  to  appear  and  answer  herein,  and  that  on 
a  hearing  hereof  he  have  judgment  for  his  dam- 
ages, for  costs  of  this  suit,  and  for  such  and 
further  relief  as  he  may  be  entitled,  for  all  of 
which  he  will  ever  pray." 

To  this  petition  the  trial  court  sustained  a 
general  demurrer,  and,  upon  the  refusal  of 
the  plaintiff  to  amend,  Judgment  waa  ren- 
dered for  the  defendant. 

Plaintiff  In  error  has  appealed  and  has  filed 
bis  brief  in  this  court,  and  has  assigned  the 
action  of  the  trial  court  in  sustaining  the 
general  demnrrer  to  his  petition  as  error. 

Defendant  in  error  has  filed  no  brief. 

[1]  We  think  the  assignments  should  b« 
sustained.  While  many,  if  not  all,  of  the  al^ 
legations,  whidi  attempt  to  diarge  action^ 
able  negligence  on  the  part  of  defendant  Id 
error,  are  vague  and  to  a  degree  Indefinite 
and  verbose,  and  for  those  reasons  mlghj 
have  been  subject  to  special  demurrers  U 
made  and  Insisted  upon,  we  think  the  peti 
tion  as  a  whole  is  suffldent  as  against  a  gen| 
eral  demurrer. 

We  think  that  It  may  be  reasonably  Infeii 
red  from  the  allegations  ct  the  petition  thai 
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thp  plaintiff  Intended  to  charge  that  at  the 
time  he  was  Injnred  he  was  a  minor  17  years 
of  age ;  that  at  such  time  he  was  an  employe 
ot  the  defendant,  and  that  as  snch  employe 
he  was  ordered,  required,  or  permitted  by 
the  defendant,  "or  by  his  agent  or  foreman 
In  charge  and  with  authority,  to  enter,  re- 
main in,  and  perform  work  and  services"  in 
a  certain  gin  owned  and  operated  by  defend- 
ant. In  which  the  machinery  used  in  its  op- 
era ti<Hi  was  negligently  left  exposed  and  un- 
covered In  such  manner  as  to  raider  sncsb  gin 
a  dangerous  place  In  which  to  work;  that 
plalntur  had  never  worked  in  the  gin  before, 
and  was  Ignorant  of  its  construction  and  the 
operation  of  said  machinery,  and  did  not 
know  and  appreciate  the  danger  incident  to 
gcch  work,  and  that  he  was  not  warned  by 
defendant,  his  agent  or  foreman  In  charge 
of  said  gin  and  machinery,  of  the  danger 
incident  to  such  work.  He  alleged  his  in- 
Inry,  and  that  the  negligence  alleged  was 
the  proximate  cause  of  such  injury.  In  sup- 
port of  the  sufficiency  of  the  petition  as 
against  general  demurrer,  see  I«ntry-Sharp 
Con.  Co.  T.  McCracken.  105  Tex.  407,  150  S. 
W.  1156,  and  autlioritles  there  dted. 

12]  The  only  question  presented  by  this  ap- 
peal is  as  to  the  correctness  of  the  ruling  o£ 
the  trial  court  upon  the  general  demurrer. 
It  is  a  weU-settled  rule  In  this  state  that, 
when  a  general  demurrer  la  addressed  to  a 
pleading,  it  is  the  duty  of  the  court  to  extend 
every  reasmiable  int^idmait  in  its  favor.  I. 
t  G.  N.  Ry.  Co.  T.  Hinzle,  8%  Tex.  623,  18  S. 
W.  681:  Parks  v.  State  Bank,  34  S.  W.  1044; 
Werner  v.  Kasten,  26  S.  W.  322. 

For  the  reasons  pointed  out,  the  Judgment 
of  the  trial  court  la  reversed,  and  the  cause 
Is  remanded. 

Reversed  and  remanded. 


CELLI  v.  SANDERSON  et  aL    (Ifo.  7579.) 

(Ooart  of  CSvil  Appeal*  of  Texas.  ^  Galveston. 

Nov.  30,  1918.    THasenting  Opinion,  Dec.  6, 

1918.    Rehearifig  Denied  Dec  19, 1918.) 

1.  Affeai.  add  Esbob  «»193(1)  —  Z^cK  or 
Objzction  to  Plxadinos  Below— Objec- 
tion on  Apfbai. 

Where  defendant,  by  general  demurrer  and 
denials,  merely  joined  issue  on  the  facts,  pre- 
I  MDting  in  the  Court  of  Civil  Appeals  for  the 
first  time  question  of  the  sufiSciency  of  the  plead- 
ines,  his  action  was  jtennissible  if  the  plead- 
ings presented  only  one  ipedfic  cause  of  action, 
■od  Uie  judgment  was  founded  on  a  fundamen- 
tally different  one. 

2.  DivoBOB  4Ba264  —  Deobb  —  Attack  fob 
Fba'Dd— PUADiaa — EvmEnoB. 

Avennenc  ot  divorced  wife's  complaint  at- 
tacking decree  dividing  community  property  on 
ground  that  It  was  procured  by  fraud  on  her 


and  the  court,  is.  absence  of  spedal  oweption, 
held  sufficient  to  admit  evidence  as  to  the  exact 
time  when  and  the  conditions  imder  which  her 
husband's  fraud  was  discovered. 

S.  Afpbaii  Ann  Sbbob  «::$3l93(l)  —  Lack  or 
OBJBcnoR  to  Pkbadino  OB  Evidbnox  Be- 
low. 

Where  averment  of  comt)laInt  was  snfBcient 
to  admit  certain  necessary  evidence,  which,  in 
fact,  was  admitted  on  trial  without  exception 
to  the  pleading  or  objection  to  the  evidence,  ob- 
jection to  the  sufficiency  of  the  complaint  is  not 
one  going  to  foundations  of  actlcm,  and  comes 
too  late  in  Court  of  Civil  Appeals. 

4.  Apfeai,  and  Ebbob  4=>672— Fdrdajcentai, 
Ebbob  fob  Revebsai.. 

Assignment  of  error  presenting  overruling  of 
defendant  appellant's  original  motion  for  new 
trial  as  error,  in  that  verdict  and  judgment  were 
not  sustained  by  evidence,  on  its  face  invites 
examination  of  entire  record  to  determine  suffi- 
ciency of  evidence  on  each  of  the  elements  of 
fraud  specified  by  plaintiff,  and  cOnId  not  pn- 
sent  fundamental  error  calling  for  reversal  aft- 
er judgment. 

5.  Appeal  and  Ebbob  «=>301— Failuee  to 
Object  Below— Motion  fob  New  Tbiai^ 
Waives  op  All  but  P(7NDA1(kntal  Ebbob 
—Rule  op  Cotjbt. 

In  case  of  a  jury  trial,  where  filing  ot  mo- 
tion for  new  trial  is  a  prerequisite  to  the  right 
of  appeal,  rule  24  of  the  Court  of  Civil  Ap- 
peals (142  S.  W.  xii)  requires  assignments  of  er* 
ror  to  be  set  forth  distinctly  in  motion  for  new 
trial,  otherwise  such  assignments  as  do  not  com- 
prehend fundamental  error  will  be  treated  as 
waived. 

6.  Pleadino  9=384(7)  —  Faii,t7bb  to  Object 
to  Pleadings— GoNSTBDonoN. 

Pleadings  not  objected  to  below,  except  by 
interposition  of  general  demurrer,  on  appeal  will 
be  given  most  liberal  construction  consistent 
with  their  terms,  every  reasonable  Intendment 
being  indulged  in  their  favor,  a  rule  particularly 
applicable  to  a  bill  In  equity. 


—       GORSTBUCTtOH 


7.  Pleadino     ®=»34(4) 
Aqainst  Pi^adeb. 

Particular  averments  of  doubtful  meaning, 
at  least  in  pleadings  at  law,  must  be  construed 
against  the  pleader. 

8.  DivoBCE  «=»264  —  Pbofbbtx  Riohts  — 
Pleadino. 

In  cases  such  as  wife's  suit  to  set  aside  di- 
vorce decree  in  her  favor,  in  so  far  as  dividing 
community  property  as  having  been  procured 
by  husband's  fraud,  controlled  by  Rev.  St  1911, 
art.  4634,  as  to  division  of  estate  of  parties,  it 
is  necessary  to  comply  with  fundamental  rules 
of  pleading,  but  the  court  should  likewise  con- 
strue pleadings  so  as  to  give  effect  to  any  real 
equities. 

9.  DivoBCE  «=>254— Decree  as  to  Pbopebtt— 
Relief  fbom  Fbaud— Pleadings. 

In  divorced  wife's  suit  to  set  aside  decree,  in 
so  far  as  affecting  community  property,  as  pnH 
cured  by  husband's  fraud,  broad  •c<q)e  of  wife's 
pleadings,  and  her  prayer  for  general  relief, 
held  adequate  basis  for  judgment  for  her,  mak- 
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ing  a  rcdiBtribntlon  In  money  of  the  commnnit? 
property. 

Pleasanta,  O.  J.,  dissenting. 

Appeal  from  DlBtrlct  Conrt,  Oalyeston 
C!onnty;  Bobt.  G.  Street,  Judge. 

Suit  by  Virginia  Sanderson  and  another 
against  Frank  Celli.  From  decree  for  plain- 
tiffs, defendant  appeals.    Affirmed. 

Marsene  Johnson,  liewls  Fisher,  Boy  John- 
son, Elmo  Johnscm,  and  Marsene  Johnson, 
Jr.,  all  of  Galveston,  for  appellant 

James  B.  &  Charles  J.  Stubbs,  G.  G. 
Clough,  and  F.  Spencer  Stubbs,  all  of  Gal- 
Te8t<»i,  for  appellees. 

GRAVES,  J.  On  and  prior  to  July  9,  1914, 
Virginia  and  Frank  Celli  were  husband  and 
wife,  owning  certain  community  property. 
Upon  that  date,  at  the  suit  of  the  former 
for  all  those  purposes,  the  Fifty-Sixth  dis- 
trict court  at  Galveston  entered  its  Judgment 
divorcing  them,  granting  the  custody  of  their 
two  young  minor  children  to  the  mother,  and 
disposing  of  their  community  property  by  ap- 
proving and  confirming  a  settlement  they  had 
themselves  ou  the  same  day  agreed  upon  con- 
cerning it.  That  settlement  was  that  lots  14, 
13,  and  west  %  of  12  in  N.  V?.  ^  of  outlot 
91  in  the  dty  of  Galveston,  together  with  im- 
provements, were  by  them  Jointly  deeded  to 
their  two  minor  children,  subject  to  a  life 
estate  of  Virginia  C^li  ther^n,  with  the 
right  to  her  to  collect  all  rents  and  revenues 
therefrom  until  her  death,  or  until  her  mar- 
riage to  some  other  person  than  her  former 
husband,  Frank  Celli.  The  Judgment  recited 
that  she  had  accepted  this  conveyance  of  the 
property  mentioned  to  hep  children,  carrying 
such  life  estate  therein  to  herself,  in  lieu  of 
any  further  interest  in  or  claim  upon  her 
I>art  to  the  community  property  she  had  so 
sued  to  have  accounted  for  and  partitioned 
betweeh  them,  and  then  further  spedflcally 
decreed  the  other  enumerated  community 
property,  both  real  and  personal,  to  Frank 
Celli  as  thenceforth  to  be  bis  separate  prop- 
erty. 

On  March  9,  1916,  the  former  Mrs.  Celll, 
having  in  the  meantime  married  again  and 
being  then  Mrs.  Sanderson,  brought  the  pres- 
ent suit  In  the  same  court  to  set  aside,  avoid, 
or  modify  the  former  Judgment  and  the  deed 
embodying  this  agreed  settlement,  which  it 
confirmed,  in  so  far  as  it  disposed  of  her  com- 
munity estate  and  restricted  her  right  to 
marry  with  penalty  of  forfeiture  of  her  es- 
tate, on  the  ground  of  the  alleged  fraud  of 
Frank  Celli  upon  both  herself  and  the  court 
in  the  procurement  of  the  settlement  and  of 
the  Judgmodt,  in  that,  among  other  detailed 
matters  not  specially  necessary  to  mention  at 
this  iwlnt,  he  had  so  withheld  and  misrepre- 
sented the  existence,  condition,  and  value  of 
dlfTerent  elements  of  the  community  estate 


that,  upon  the  whole  and  so  far  as  amounts 
in  money  were  concerned,  he  had  unjustly 
and  without  her  knowledge  at  the  time 
(whi<3i  fact,  however,  she  has  since  discover- 
ed) deprived  her  of  much  the  greater  part 
of  her  Just  and  proper  share  and  portion  of 
their  community  estate,  and'  had  thereby  im- 
posed upon  and  induced  her  to  accept,  and 
the  court  to  so  decree  to  her,  the  life  estate 
in  the  lots  mentioned  alone,  of  the  reasonable 
value  of  only  about  $6,000,  when  she  was  In 
fact  entitled  to  about  $24,2S0  as  her  portion. 
There  were  further  averments  as  a  basis  for 
an  injunction,  not  specially  material  now. 

The  action,  thus  only  in  its  general  fea- 
tures outlined,  was  tried  before  a  Jury,  upon 
qiedal  issues  embodying  these  allegations  of 
fraud  and  others  as  to  the  true  values  of 
the  property ;  and,  upon  their  answers  being 
returned,  finding  the  fraud  to  have  been  prac- 
ticed substantially  as  charged  and  fixing  the 
excess  value  of  the  community  property  on 
July  9,  1914,  at  $27,282.8^  over  the  lots  de- 
scribed, the  court  finally,  on  June  1,  1917,  en- 
tered an  am«ided  decree  therein,  which,  aft- 
er first  vesting  one  undivided  half  of  the 
above-described  lots  and  improvements  there- 
on In  the  two  minor  children  together,  and 
the  other  half  in  their  mother,  Virginia 
Sanderson,  among  others  not  material  for 
present  purposes,  contained  this  provision: 

"And  it  appearing  to  the  aatisfaction  of  the 
court,  from  the  answers  of  the  Jury  to  the  spe- 
cial issues  submitted  to  them,  that  the  former  de- 
cree in  this  court  in  cause  No.  30,635,  entitled 
Virginia  Celli  v.  Frank  Celli,  rendered  on  the 
9th  day  of  July,  1914,  was  obtained  by  the  said 
Frank  Celli  by  false  and  fraudulent  representa- 
tions, it  is  further  ordered,  adjudged,  and  de- 
creed by  the  court  that  the  former  decree  ren- 
dered in  this  court  in  cause  No.  30,635,  in  so  far 
as  it  affects  the  property  rights  of  the  plaintiff, 
be  and  the  same  is  hereby  set  aside,  canceled, 
and  vacated.  And  it  fnrtiier  appearing  to  the 
satisfaction  of  the  court  that  the  defendant. 
Frank  Celli,  has  converted  all  of  the  community 
property.  In  excess  of  those  portions  herein  de- 
creed to  the  minors,  S.  BVank  Celli  and  Joseph 
S.  Celli,  aiM  plaintiff  Virginia  Sanderson,  to  his 
own  use ;  and  from  the  answers  of  the  jury  that 
the  value  of  said  community  is  $27,282.83— it  is 
further  ordered,  adjudged,  and  decreed  by  the 
court  that  the  plaintiff  Virginia  Sanderson  do 
have  and  recover  of  and  from  the  defendant, 
Frank  Celli,  the  sum  of  $13,641.41,  with  inter- 
est thereon  from  this  date  at  the  rate  of  6  per 
cent,  per  annum,  and  all  costs  of  court,  for 
which  she  may  have  her  execution,  and  upon  the 
payment  of  which  sum  of  money  the  said  Frank 
Celli  shall  be  vested  with  all  right,  title,  claim, 
and  interest  of  the  plaintiff  Virginia  Sanderson 
in  and  to  all  of  the  community  estate." 

{1}  Frank  Cell!  appeals,  contending  there 
was  fundamental  error  below  In  several  re- 
spects, but  especially  because  of  the  alleged 
Insufildency  of  the  pleadings  of  Mrs.  Sander- 
son to  support  the  Judgment  for  money  ren- 
dered against  bim.   He  neither  excepted  upon 
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tUs  ground  to  the  pleadings  below,  nor  ob- 
jected on  that  account  to  any  of  the  erideuoe, 
nor  did  he  protest  for  any  reason  against  the 
issues  of  fact  submitted  by  the  court  to  the 
jary,  or  ask  that  others  be  presented;-  but, 
under  general  demurrer  and  denials,  merely 
joined  issue  upon  the  facts,  and  bo  fought 
tlie  case  through  the  trial  court,  even  upon 
the  bearing  for  a  new  trial,  presenting  In  this 
i-onrt  for  the  first  time  the  question  as  to  the 
sufficiency  of  the  pleadings.  That  may  be 
done  without  filing  an  assignment  of  error  be* 
low,  however.  If  the  pleadings  really  present 
only  one  substantive  theory  or  basic  canse 
of  action,  and  the  judgment  Is  founded  upon 
a  fundamentally  different  one.  Dean  v.  Ly- 
ons, 47  Tex.  18;  Payne  v.  Godfrey,  61  Tex. 
ClT.  App.  40,  129  S.  W.  163 ;  Ha)l  v.  Jack- 
son,  3  Tex.  305;  Salinas  v.  Wrlglit,  11  Tex. 
5?2. 

(2, 3]  Upon  looking  to  the  assignments  con- 
tained In  an)ellant's  brief,  regard  being  had 
to  tbe  previously  mentioned  fact  that  uo  ob- 
jections nor  exceptions  were  at  any  stage 
interposed  in  the  trial  court  to  the  matters 
tiierehi  contained,  and  to  the  curative  efCect 
of  a  verdict  and  Judgment  under  such  condi- 
tions (Tvwnes'  Texas  Pleading,  pp  404,  405), 
we  think  none  of  them,  unless  it  be  the  first 
;vo,  raise  a  question  of  fundamental  error. 
The  tlilrd  and  foiurtb  assail  the  Judgment 
as  not  supported  by  the  pleading,  because 
it  averred  that  "some  time  after  the  decree 
was  entered."  etc,  plaintiff  discovered  the 
falsity  of  defendant's  representations,  instead 
of  alleging  Just  when  she  so  dtocovered  it 
and  in  detail  just  why  she  did  not  forthwith 
in-stitute  the  present  proceedings;  a  like  omis- 
sion in  the  proof  being  complained  of  under 
the  eighth.  In  the  absence  of  a  special  ex- 
<«ption,  this  averment  was  sufficient  to  admit 
evidence  as  to  the' exact  time  when  and  the 
cooditiona  under  which  the  fraud  was  ia 
fact  dlaoovered,  and  that  having  been  fully 
tlone  upon  the  trial,  without  exception  to  the 
pleading  or  objection  to  the  evidence,  tbe 
•-omplalnt  Is  not  one  that  goes  to  tne  founda- 
tions of  tbe  actlwi,  and  comes  too  late  in  an 
appellate  oonrt.  Rivers  v.  Campbell,  Si  Tex. 
(Iv.  Aw>.  108,  111  8.  W.  190.  The  fifth  chal- 
lenges tbe  correctness  of  the  trial  court's  ac- 
tion In  refusing  to  pexmlt  appellant,  at  the 
time  and  under  the  circumstances  ottered,  to 
tile  the  amended  motion  for  a  new  trial; 
bat  the  tedtations  in  the  motion  itself,  taken 
in  connection  with  tbe  court's  qualification 
of  tbe  bill  of  exceptions  relating  to  the  mat- 
'er,  8)h>w  that  it  merely  presents  a  question 
•>f  whetlier  or  not,  under  the  facts  of  the  en- 
tire casev  tbere  was  an  abuse  of  Its  discre- 
tion upon  tbe  part  of  the  court  In  such  ce- 
fuiial,  and  does  not  point  out  upon  the  face  of 
tbe  record  such  an  error  as,  being  readily 
seen,  Uea  at  the  base  of  the  proceeding  and 
affects  the  JiKlgment  necessarily.  Houston 
<JU  Ca  T.  Kimball.  103  Tex.  84,  122  S.  W. 


533,  124  8.  W.  86;  Ry.  Co.  r.  MTbeat,  173  S. 
W.  974;  Needham  v.  Cooney,  173  S.  W.  979. 

[4,  f  ]  Tbe  sixth  and  last  one  requiring  no- 
tice presents  -  tbe  overruling  of  appellant's 
original  motion  for  new  trial  as  error,  in 
that  the  verdict  and  judgment  were  not  sus- 
tained by  the  evidence  touching  the  charges 
of  fraud  in  a  niunber  of  enumerated  particu- 
lars. This  upon  its  face  invites  an  examina- 
tion of  the  entire  record  to  determine  the 
sufficiency  of  the  evidence  upon  each  of  tbe 
elements  of  fraud  q^ciOad,  and  so  falls 
without  the  pele  of  Judge  Brown's  definition 
of  "ftmdamental  error"  in  Houston  Oil  Co. 
V.  Kimball,  122  S.  W.  533,  supra ;  and,  since 
the  record  before  us  shows  that  none  of  tbe 
matters  assigned  as  errors  In  this  court  were 
presented  to  the  court  below  In  either  of  the 
motions  for  new  trial,  such  of  them  as  do  not 
comprehend  fundamental  error  will  be  treat- 
ed as  waived.  This  was  a  jury  trial,  where 
tbe  filing  of  a  motion  for  a  new  trial  was  a 
prerequisite  to  the  right  of  appeal,  and  in 
such  cases  rule  24  (142  S.  W.  xil)  requires 
that  the  assignments  of  error  be  distinctly 
set  forth  In  the  motion  for  new  trial,  and, 
if  not  so  done,  will  be  considered  as  waived. 
Our  Supreme  Court,  In  recently  construing 
B.  S.  art.  1612,  recognizes  the  continuing  ef- 
fect of  this  rule  as  unimpaired,  and  aa  un- 
affected by  its  holding  in  that  case.  H.  & 
S.  Eng.  Co.  V.  Tumey  (Sup.)  208  S.  W.  595  (5). 

It  follows  that  appellant  Is  not  entitled  to 
present  in  this  court  the  alleged  grounds  of 
error  specified  in  any  assignments  other  than 
the  first  two,  and  they  are,  accordingly,  not 
further  considered. 

This  strips  the  decks,  we  think,  to  the  sin- 
gle question  of  wheth^  or  not  there  was 
sufficient  pleading  to  aupport  the  Judgment 
as  rendered,  and  the  first  two  assigumaits 
In  the  brief  at  least  serve  the  purix>se  of  fur- 
nishing api)ellant  a  machine  gun  nest  from 
whence  to  bombard  the  judgment  in  that  re- 
t9>ect.  As  already  stated,  this  proceeding  was 
one  in  equity,  brought  by  the  wife,  or,  to  be 
accurate,  by  one  who  had  been  the  wife  at 
the  time  the  matters  she  complained  of  bad 
been  determined,  and  who,  it  is  apprehended, 
occupied  no  different  position  so  far  as  the 
rights  asserted  vrere  concerned,  against  the 
man  who  was  then  her  husband,  for  tbe 
simple  purpose  of  having  the  former  dispo- 
sition of  her  half  portion  of  their  community 
estate  which  the  court  had  sanctioned  by  its 
decree  so  overhauled  and  done  over  again  as 
to  make  that  portion  a  full  half,  instead  of 
only  the  small  part  thereof  she  alleged  she 
really  got.  That  Is  the  long  and  short  of  her 
cause  of  action  in  this  proceeding,  however 
much  refinement  of  description  and  elaborate 
designation  of  character  there  may  be  given 
it.  To  accomplish  that  plain  and  direct 
purpose,  she  went  into  thp  same  court  that 
had  so  crystallized  what  she  claimed  was  a 
fraudulent  Imposition  upon  both  it  and  her- 
self into  one  of  its  decrees,  haled  the  same 
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man  who  had  procured  that  decree  before  Its 
bar,  and  asked  that  the  conrt's  broad  equity 
powers  be  so  exercised  as  to  give  her  relief. 
She  gave  as  a  reason  that  he  had,  after  the 
filing  and  pending  determination  of  her  first 
suit,  in  order  to  procure  and  Induce  the  par- 
ticular dlsposdtion  that  was  In  fact  made  of 
it  as  a  result  of  his  fraud,  concealed  from 
her  the  true  condition  of  the  community  es- 
tate other  than  the  lots  she  was  to  get  the 
life  estate  Interest  in,  and  falsely  representr 
ed  to  and  beguiled  her  into  believing  that  It 
was  all  but  insolvent  and  would  all  have  to 
be  sold  to  pay  the  debts  against  it ;  whereas, 
it  was  at  that  very  time  of  the  reasonable 
value  of  $45,000,  as  was  well  known  to  him 
but  not  to  her. 

The  allegations  bdng,  as  stated,  that  these 
representations  and  this  concealment  of  the 
community  property  had  occurred  after  a  di- 
vision of  It  bad  l)ecome  the  only  issue  in  a 
suit  between  them  to  bring  that  about,  and 
that  they  were  perpetrated  by  appellant  for 
the  purpose  and  with  the  result  of  procuring 
for  himself  an  unfair  portion,  it  Is  beside 
the  mark  to  contoid,  as  he  now  does  in  his 
assault  upon  the  sufficiency  of  the  averment 
of  concealment,  that  the  parties  were  then 
husband  and  wife,  vrith  the  right  of  pos- 
session, management,  and  control  of  their 
common  property  by  statute  vested  in  him, 
and  that  he  was  therefore  under  no  legal 
obligation  to  disclose  to  her  its  true  condition. 
That  might  be  true  so  long  as  their  marital 
partnership  was  a  going  concern,  but  certain- 
ly could  not  continue  after  the  evwj  tenor  of 
its  way  had  been  arrested  by  her  suit  to 
have  it  terminated  and  its  acquisitions  equi- 
tably divided  between  them. 

But,  pleading  further,  she  described  in 
detail  the  community  property,  both  real  and 
personal,  as  it  stood  on  the  date  of  the  for- 
mer decree,  in  so  far  as  She  had  since  been 
able  to  ascertain,  stated  M  money  value  item 
by  item  and  in  the  aggregate,  and  recited 
first  that  not  only  had  the  record  title 
and  the  actual  care,  control,  and  custody  of 
it  all  prior  thereto  been  in  appellant,  but  that 
the  court  had  cm  that  date  by  its  judgment 
spedflcnlly  divested  her  of  all  interest  and 
right  of  possession  therein  and  vested  it  in 
the  appellant  She  then  declared  her  right 
to  have  a  full  accounting  made  to  the  same 
court  of  equity  for  the  entire  property  as  of 
the  date  of  July  0,  1914,  which  necessarily 
comprehended  a  showing  as  to  what  disposi- 
tion bad  in  the  meantime  t>een  made  of  it,  at- 
taching as  a  part  of  her  biU  a  full  copy  of 
the  court's  former  decree.  Nor  must  It  be 
overlooked  that  the  accounting  here  declared 
upon  and  prayed  for  iwas  necessarily  not  one 
merely  of  money  debits  and  credits  as  in 
ordinary  commercial  copartnerships,  but  one 
that  comprehended  and  sought  a  determina- 
tion of  the  relative  standing  of  both  mem- 
bers thereof  in  the  far  broader  relationship 
of  husband  and  wife,  and  in  Its  entire  hold- 


ings at  property,  without  distinction  as  to 
kind  or  chsffacter.  She  further  declared 
herself  entitled  in  dollars  and  cents  to  one- 
half  of  the  total  given  value  of  the  comma- 
nity  estate — ^that  Is,  $48,G00 — as  her  Just  por- 
tion, or  to  $24,250i  It  is  true  she  repeatedly 
declared  herself  entitled  to  have  the  former 
decree  set  aside  and  another  partition  and  di- 
vision awarded  her,  and  prayed  for  that; 
but  she  did  not,  in  our  opinion,  as  appellant 
vigorously  contends,  in  effect  limit  the  right 
declared  upon  to  one  seeking  merely  to  set 
aside  that  Judgment  and  have  an  entirely  new 
partition  and  division  of  the  property  in  I^lnd 
ordered,  but  set  up  all  the  facts  and  equities 
between  herself  and  her  former  husband,  and 
then  asked  the  court  in  the  exercise  of  ita 
general  equity  powers  to  right  the  wrong  so 
done  her,  in  the  following  closing  prayer : 

"Wherefore,  plaintiff  sues  and  prays  due  pro- 
cess of  law  to  defendant,  and  tiiat  the  decree 
in  cause  No.  30,635,  entitled  Virginia  Olli  v. 
Frank  Celli,  in  this  court,  be  set  aside,  avoid- 
ed, or  modified,  and  this  cause  reinstated  on  the 
docket,  and  that  the  defendant  be  required  to 
account  to  the  eonrt  and  file  an  inventory  of  all 
of  the  community  estate  as  it  existed  on  the 
9th  day  of  July,  1914,  and  for  the  appointment 
of  an  auditor  •  •  •  and  of  a  receiver  of 
Bald  community  estate,  and  for  a  partition  and 
division  of  all  of  the  community  estate,  and  for 
the  sum  of  five  hundred  dollars  ($50O.0O>  of 
the  separate  estate  of  plaintiff,  held  by  defend- 
ant ;  and  she  further  prays  that  the  court  iasue 
a  writ  of  injunction,  restraining  defendant  from 
applying  for  letters  of  guardianship  upon  the 
persons  and  estates  of  her  dtildien,  and  from 
disturblog  her  in  the  collection  of  rents  from  her 
estate  and  from  threatening  and  annoying  her 
by  seeking  to  take  from  her  her  children,  and 
for  such  other  and  further  relief,  both  general 
and  special,  as  in  equity  she  may  be  entitled  to^ 
and  in  duty  bound  will  ever  pray." 

[6,  7]  It  is  so  well  settled  in  Tarxas  as  to 
be  axiomatic  and  not  to  require  the  citation 
of  authorities  that  pleadings  not  objected  to 
below,  except  by  the  interposition  of  a  gen- 
eral demurrer,  as  was  the  case  here,  'will. 
In  aid  of  their  snflBdency,  as  a  whole,  be  giv- 
en upon  apx>eal  the  broadest  and  most  liberal 
constrhctlon  consistent  with  their  terms, 
every  reasonable  intendment  being  indnlged 
in  their  favor ;  and  especially  is  this  rule  ap- 
plicable, we  think,  to  the  provisions  of  a 
bill  in  equity.  It  is  true  that  particnlar 
averments  of  doubtful  meaning,  at  least  in 
pleadings  at  law,  must  be  construed  against 
the  pleader,  as  was  held  In  Webb  Oonnty  v. 
Board,  95  Tex.  131,  6B  S.  W.  878,  and  Snipes 
V.  Bomar,  etc.,  Co.,  106  Tex.  181,  161  S.  W.  1. 
But  not  ao,  it  seems,  when  the  construcMon 
is  upon  a  Mil  in  equity  as  a  whole.  In  that: 
situation  the  rule  is  thus  stated  in  llulins 
Case  Law,  toL  10,  p.  426, 1 186 : 

"Possibly,  however,  a  distinction  may  he 
t>ointed  out  between,  on  the  one  hand,  the  con- 
struction of  the  bill  considered  as  a  whole^  that: 
is,  with  regard  to  the  type  of  the  bill  and  the 
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nature  of  the  eqniuble  right  Inyftlved,  and, 
on  the  other  hand,  .the  interpretation  of  par- 
ticular ambiguous  allegaticms  in  the  bill.  It  is 
certain  that,  in  respect  to  the  large  features  of 
the  bill,  it  will  be  liberally  construed  so  as  to 
gire  effect  to  any  real  equity  inrolved  in  the 
case.  As  to  inherently  ambignoas  clauses  and 
allegations,  it  may  be  conceded  that  the  court 
cannot  be  so  liberaL" 

Indeed,  we  hare  a  statute  outli^ilng  the 
broad  equity  powers  at  our  district  courts  In 
this  very  Idnd  of  cases.  E.  S.  art.  4634, 
which  is  as  follows : 

"The  coott  proDonndns  a  decree  of  divorce 
from  the  bcfflds  of  matrimony  shaU  alao  decree 
and  order  a  division  of  the  estate  of  the  parties 
in  sudi  a  way  as  to  the  court  shall  seem  just 
and  right,  having  due  regard  to  the  rights  of 
each  party  and  their  children,  if  any ;  provid- 
ed, however,  that  nothing  herein  contahied  shall 
be  oonstmed  to  compel  either  party  to  divest 
hinadf  <a-  hereelf  of  the  tide  to  real  eatate." 

[I]  When  confronted  with  this  statute, 
however,  appellant  replies  that  It  simply  de- 
fines the  ixnver  of  the  court  in  such  cases 
and  does  not  vindertake  to  prescribe  the  req- 
uisites of  the  pleadings  ne<»ssary  to  Invoke 
that  power.  He  concedes  the  power  of  the 
court  to  do  exactly  what  It  did  do  In  this 
Instance  nor  does  be  in  this  connection  con- 
tend that  the  original  decree  was  not  prop- 
erly set  aside  upon  the  proof  of  fraud  made, 
nor  yet  that  the  money  Judgment  against  him 
for  $13,741.41  was  excessive  in  amount,  in- 
equitable, or  for  any  reason  unjust,  but  only 
that  the  personal  Judgment  was  not  such  as 
could  be  properly  rendered  under  the  plead- 
ings and  the  prayer  for  relief.  It  may  be 
freely  conceded  that  In  cases  controlled  by 
this  statute  it  Is  stUI  essential  to  comply 
with  the  fundamental  rules  of  pleading,  and 
that  the  cases  of  Long  v.  Long,  26  Tex.  Civ. 
App.  536,  69  S.  W.  428,  and  Bohan  v,  Bo- 
han,  58  S.  W.  959,  so  held;  but  that  does 
not  Inveigh  against  the  farther,  as  we  think, 
obvious  conclusion  that  It  Is  a  clear  declara- 
tion of  the  liberal  policy  of  our  law  concern- 
ing the  dlTlsion  of  the  community  estate  be- 
tween those  who  have  Just  bieen  divorced, 
and  Ediould  serve  as  a  light  and  guide  to  the 
courts  in  likewise  so  construing  the  pleadings 
of  the  one  Invoking  Its  proylslcmsr  as  to  give 
effect  to  any  real  equities  therein  presented. 
In  fact,  we  are  not  without  an  authoritative 
precedent  from  our  own  Supreme  Court  for 
tliat  precise  view,  for  in  the  early  case  of 
Slmcms  ▼.  Simons,  23  Tex.  344,  when  the  stat- 
ute was  Inall  jnateriai  respects  the  same  as 
now,  that  court  gave  Its  unqualified  sanction 
to  the  very  kind  of  personal  Judgment  that 
was  rendered  here,  and  that  upon  what,  In 
effect  at  least,  was  practically  the  same  gen- 
eral state  of  the  pleadings.  There,  also,  the 
wife  prayed  for  an  Inventory  of  the  commu- 
Bity  property,  whldi,  as  in  the  case  at  bar, 
consisted  of  both  real  estate  and  perscHialty, 
and  "that  one-half  of  it  might  be  adjudged 


to  her."  The  Jury  Is  acoordanoe  with  the 
Instructions  of  the  court  returned  a  schedule 
of  all  the  common  property,  with  their  valu- 
ation thereof,  which  Included  two  s^>arately 
valued  pieces  of  real  estate,  one  of  them  the 
family  resldoice.  The  court  upon  that  ver- 
dict reodered  a  personal  Judgment  in  favor 
of  the  wife  for  one-half  of  the  net  value  la 
money  of  the  ccHnmunity  property,  together 
with  a  lien  upon  all  of  the  husband's  prop- 
erty to  Indemnify  her  against  any  outstand- 
ing community  d^bta.  In  result  and  effect, 
we  are  unable  to  perceive  a  difference  be- 
tween that  case  and  this.  The  court,  in 
there  oommentlng  upon  the  purpose  of.  the 
statute,  said: 

"l^is  provision,  takai  as  a  wh<rfe,  evidently 
intends  to  invest  the  district  court  with  the 
power  to  exercise,  within  reasonable  limits,  a 
discretion  in  making  partition  of  property  be- 
tween persons  who  are  divorced  by  tile  court 
from  the  bonds  o£  matrimony.  The  object  of 
tlie  statute  seems  to  be  to  confer  anthority  upon 
the  district  court  to  make  such  a  decree  as 
will  attain  right  and  justice  between  the  par- 
ties, under  thci  dccumstancM  which  may  attend 
the  particular  case,  and  under  the  limitation 
imposed  by  the  statute  itself." 

There  are  many  other  cases,  upon  different 
states  of  fact  and  pleading,  applying  the 
broad  authority  conferred  by  this  statute, 
among  them  Owens  v.  Owens,  40  Tex.  Civ. 
App.  6il,  90  S.  W.  664;  Huntsman  v.  Hunts- 
man, 147  S.  W.  351;  Moor  v.  Moor,  Z4i 
Tex.  Civ.  App.  150,  67  S.  W.  996;  and  Bice 
V.  Rice,  21  Tex.  68.  But  under  the  stated 
concessions  of  appellant,  and  as  they  do  not 
turn  upon  the  sufficiency  of  just  such  a  plead- 
ing as  was  here  lavolved,'^there  need  be  no 
further  elaboration  of  them. 

Under  these  pleadings,  if,  after  indulging 
every  reasonable  intendment  In  their  favor, 
the  test  of  sufficiency  be  what  the  adverse 
party  Is  thereby  put  on  notice  of,  as  is  suggest- 
ed In  Snipes  v.  Oil  Co.,  106  Tex.  at  page  184, 
161  S.  V!\.  1,  supra,  can  It  be  said  that  Cell! 
was  not  apprised  of  exactly  what  he  would 
have  to  meet?  Under  the  declaration  of  the 
right  to  and  the  demand  and  prayer  for  a 
general  accounting  as  to  the  existence,  con- 
dition, and  value  of  the  entire  community 
estate,  both  real  and  personal,  all  of  which 
the  broad  allegations  of  the  bill  ^nbrao^d, 
did  he  not  know  that  be  would  have  to  show 
the  status  In  these  detailed  respects  of  the 
real  estate,  as  well  as  of  the  personalty,  upon 
both  the  date  of  the  former  and  of  the  pres- 
ent trials?  And  if  be  did  so  know  and  would 
have  had  to  so  account,  how  can  It  still  be 
said  that  he  was  also  entitled  to  be  further 
specifically  charged  with  having  either  sold 
or  converted  to  his  own  exclusive  use  and 
benefit  the  real  estate?  What  more,  as  a  mat- 
ter of  pleading,  would  he  have  known  about 
the  case  he  must  meet,  U  he  had  been  thus 
additionally  charged? 
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[1]  It  seems  to  as  that,  under  the  broad 
scope  of  the  pleadings  here,  the  prayer  for 
genial  relief  In  eqnlty,  despite  the  special 
prayer  for  a  particular  remedy  not  awarded, 
and  the  ample  support  In  the  proof  of  the 
fraud  the  Jury  found  to  have  been  practiced, 
there  was  an  adequate  basis  for  the  Judg- 
ineut  rendered.  B.  S.  art  1827;  Trammell  t. 
\Vat8<ni,  25  Tex.  Supp.  216;  SUberberg  t. 
Pearson,  75  Tex.  290,  12  S.  W.  890;  Lee  r. 
Boutwell,  44  Tex.  154;  Farrar  t.  Beeman, 
63  Tex.  180;  McMurray  t.  licMurray,  67 
Xex.  667,  4  S.  W.  867. 

This  member  at  the  court  entertains  the 
further  view  that,  although  the  petition  did 
not  in  so  many  words  allege  conversion  of 
the  community  property  by  appellant.  It  did 
state  facts  from  which  that  result  was  a  legit- 
imate Inference;  and  as  the  undisputed  x>roof 
upon  the  trial — his  own  testimony,  in  fact — 
showed  that  Celll  had  not  only  converted  it, 
but  had  reduced  it  to  money,  the  court  was 
not  without  the  consequent  authority  to  ren- 
der a  i>ersonal  Judgment  against  him.  for 
one-half  of  Its  properly  ascertained  value. 
But  the  Inability  of  either  of  his  assodatea 
to  agree  with  him  in  this  conclusion,  thereby 
reducing  it  to  an  individual  opinion  only,  re- 
strains extended  statement  of  it. 

The  previously  stated  conclusions  of  a 
majority  of  the  court,  however,  require  the 
affirmance  of  the  trial  court's  Judgment,  and 
that  order  has  accordingly  been  entered. 
Chief  Justice  PLBASANTS  dissents  and  will 
write  his  views. 

Affirmed. 

PLEASANTS,  C.  J.  (dissenting).  Being 
unable  to  agree  with  my  Associates  In  the 
conclusion  that  the  Judgment  ot  tne  trial 
court  should  be  affirmed  in  its  entirety,  I 
will,  in  compliance  with  the  statute,  as  brief- 
ly as  I  can,  state  the  grounds  of  my  dissent. 

I  fully  concur  in  the  holding  of  my  Asso- 
ciates that,  for  the  reasons  stated  In  the 
opinion  of  the  majority,  none  of  appellant's 
assignments  of  error  can  t>e  sustained  unless 
some  fundamental  error  Is  pointed  out,  and 
we  all  agree  that,  if  the  pleading  is  insuffi- 
cient to  support  the  Judgment,  fundamental 
error  is  shown,  and  the  Judgment  cannot  be 
affirmed. 

In  my  opinion  this  suit,  in  so  far  as  the 
purpose  is  to  effect  a  division  of  the  common 
property  of  plaintiff  and  defendant,  is  gov- 
erned by  the  same  rules  of  pleading  that 
have  been  uniformly  applied  by  our  courts  in 
partition  suits,  and  the  question  of  whether 
the  plaintiff's  petition  is  sufficient  to  entitle 
her  to  recover  the  value  of  her  one-half  of 
the  property  owned  in  common  by  her  and 
the  defendant,  which  the  evidence  shows  has 
been  sold  by  the  defendant  since  the  decree 
of  divorce'  was  granted.  Is  in  no  way  affected 
by  the  equitable  nature  of  the  suit,  nor  by  the 
provisions  of  the  statute  quoted  in  the  opin- 
ion of  the  majority,  which  authorizes  a  court 


'pronouncing  a  decree  ot  dtvoroe  from  the 
bonds  of  matrimony  to  order  a  division  of 
the  estate  of  the  parties  in  such  way  as  to 
the  court  shall  seem  Just  and  right,  haviuK 
due  regard  to  the  rights  of  each  party  and 
their  children,  if  any."  No  decree  of  divorce 
was  pronounced  in  this  case,  and  therefore 
this  statute,  the  purpose  of  wbidi  was  to 
broaden  in  divorce  proceedings  the  general 
equitable  powers  of  the  court  in  making 
partition  of  partnership  property,  primarily 
for  the  better  protection  of  the  children,  the 
fruits  of  an  unhappy  marriage,  and  also  to 
authorize  the  court,  as  far  as  right  and  Jus- 
tice should  permit,  to  take- into  consideration, 
in  dividing  the  community  property,  the  rela- 
tive necessities  of  the  parties  and  the  inno- 
cence of  the  one  party  and  the  culpability  of 
the  other  in  the  severing  of  the  marital  rela- 
tions, luis  no  apidication.  The  decree  of  di- 
vorce was  granted  nearly  two  years  before 
this  suit  was  brought,  and  that  decree  was 
not  sought  to  be  disturbed  by  this  proceeding; 
the  only  portion  of  the  original  Judgment  In 
which  the  divorce  was  granted  whldi  plain- 
tiff asked  to  have  set  aside  being  that  award- 
ing to  defendant  all  of  the  community  proi>- 
erty  belonging  to  the  parties,  except  the 
lots  given  the  children  in.  which  plaintiff  was 
awarded  a  life  estate.  The  rights  of  the 
children  were  fully  protected  by  the  original 
decree  and  by  the  Judgment  in  this  case,  and 
appeUant  does  not  complain  of  that  portion 
of  the  Judgment.  The  parties  have  both  re- 
married, and  the  question  of  which  of  tho 
two  was  more  culpable  in  making  their  di- 
vorce neces.sary  was  not  an  issue  in  this  suit 
and  could  not  tie  now  inquired  into  with 
profit  or  propriety.  Such  being  the  case,  it 
seems  dear  to  me  that  the  statute  above 
quoted  can  have  no  possible  bearing  upon 
the  question  presented  by  this  appeal.  The 
suit  is  simply  one  to  set  aside  a  Judgment 
disposing  of  property  rights  of  the  parties  on 
the  ground  that  such  Judgment  was  obtained 
by  fraudulent  misrepresentations,  and  to 
partition  the  specific  property  disposed  of  by 
said  fraudulait  Judgment  and  enumerated 
and  described  in  the  petition  In  this  suit. 
The  petition  of  the  plaintiff,  after  alle«;ing 
the  fraudulemt  nuisrepresentations  ot  the  de- 
fendant by  which  she  was  Induced  to  sign 
the  agreement  upon  which  the  former  Judg- 
ment of  July  0,  1914,  disposing  of  her  prop- 
erty rights,  was  based,  contfiins  the  follow- 
ing: 

"Plaintiff  shows  that  at  the  time  of  the  above 
statements  and  representations  by  defendant, 
througli  bis  .agent,  O.  Del  Papa,  to  wit,  on  or 
about  the  9tb  day  of  June,  1814,  plaintiff  am) 
defendant  were  husband  and  wife,  having  been 

married  on  the  day  of  June,  1904,  anJ 

had  acquired  the  following  described  property 
with  community  funds: 

"Lot  fourteen  and  the  west  half  of  thirteen 
(Ia  14  &  W.  %  13)  In  the  northwest  quarter 
of  outlet   ninety-«ae    (01)   and  improvements. 
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purchased  with  community  funds  on  Fefemury 
1, 1906,  from  Oeorse  W.  Wythe. 

"The  east  half  of  lot  thirteen  and  the  west 
half  of  lot  tivelve  (E.  V^  U  13  and  W.  ^  L. 
12)  and  improvements,  in  the  northwest  anatter 
of  oatlot  ninety-one  (91)  In  the  city  and  county 
of  Galveston,  purchased  with  community  funds 
on  April  29,  1907,  from  Mrs.  N.  F.  Branch. 

''Lot  No.  three  (3),  In  the  southwest  quarter 
of  ouUot  ninety-one  (91),  purchased  with  com- 
munity funds  on  December  1,  1010,  from  Mrs. 
Mary  A.  O'Sbaugneasy. 

"Lot  four  (4)  and  improvements,  in  the  south- 
west quarter  of  outlot  ninety-one  (91)  in  the 
city  and  county  of  Galveston,  purchased  with 
community  funds  on  January  IS,  1912,  from 
Jessie  I.  May. 

"A  saloon  at  2402  Postoffice  street,  furniture, 
fixtures,  leasehold  and  license,  acquired  about 
the  year  1912,  the  exact  date  of  which  is  not 
known,  with  community  funds. 

"A  one-story  brick  building  in  the  rear  of 
2402  Foetoffice,  acquired  about  the  year  1913, 
with  community  funds. 

"An  undivided  one-half  interest  and  paxtner- 
sbip  acquired  from  L.  W.  Levy  &  Co.,  in  a  whole- 
sale liqnor  business  at  2401  iStrand  street,  with 
community  funds  on  or  about  the  ■  ■  day  of 
-,  19—,  whidt  partnership  was  thereafter 


conducted  under  th«  name  of  Gelli  &  Del  Papft, 
said  plaintiff  and  defendant  having  an  ondivid- 
ed  one-half  interest  in  said  partnership  and  its 
assets. 

"One  automobile,  purchased  during  the  year 
1913,  with  community  funds. 

"And  plaintiff  further  shows: 

"That  lots  13  and  14  and  the  west  half  of 
12  in  the  northwest  quarter  of  outlot  91  and 
improvements  at  the  above  dates  are  and  were 
of  the  reasonable  value  of  $10,000. 

"^Riat  lots  S  and  4  in  the  southwest  quarter  of 
outlot  91  and  impcovements  were  of  the  reason- 
able value  of  |5,G60. 

"That  the  saljJBn  at  No.  2402  Postoffice  street, 
including  fixtures,  lease,  and  license,  were  of 
the  value  of  $4,500. 

"That  the  brick  buildin;;  in  the  rear  of  2402 
Postoffice  street  was  and  is  of  the  reasonable 
value  of  $2,000. 

"That  the  automobile"  was  and  is  of  the  rea- 
sonable value  of  $1,500. 

"That  the  horse  and  buggy  were  and  are  of 
the  reasonable  value  of  $150. 

"That  the  partnership  interest  of  one-half 
in  the  firm  of  Celll  &  Del  Papa  and  the  assets 
of  said  business,  as  plaintiff  is  now  informed 
and  believes,  is  and  was  of  the  reasonable  value 
of  IS5.000. 

'^hat  plaintiff  has  no  information  as  to  the 
community  funds  on  deposit  in  bank  and  has 
been  unable  to  obtain  any  information  concern- 
ing same. 

"That  the  community  estate  was  of  the  rea- 
sonable value  of  about  $48,500,  and  plaintiff's 
one-half  was  of  the  reasonable  value  of  about 
$24,250,  to  which  she  was  entitled." 

Th«j  follow  allegations  of  plaintiffs  igno- 
rance, at  tbe  time  the  a^eement  was  made, 
of  what  property  was  owned  by  the  com- 
munity estate  and  of  the  debts  due  by  the  es- 
tate and  her  reliance  upon  the  representa- 
tions made  by  the  defendant     She  also  al- 


legiM  her  ignorance  of  the  ooDtents  of  flia 
deed  by  which  she  amv^ed  her  interest 
In  the  homestead  to  the  children  of  herself 
and  defendant,  only  reserving  to  herself  a 
life  estate  therein  as  long  as  idie  shonld 
remain  unmarried,  and  the  farther  raisrepre- 
sentations  of  the  defendant  by  "which  she 
was  made  to  believe  that  in  signing  said  deed 
she  was  executing  a  will  devising  her  inter- 
est in  the  property  to  her  children. 

The  farther  allegations  of  the  petition  in 
any  way  material  to  questions  we  are  con- 
sidering are  as  follows : 

"Plaintiff  avers  that  said  agreement  induced 
by  defendant's  said  false  and  fraudulent  repre- 
sentations and  without  consideration  to  her  and 
said  deed  and  decree  based  thereon  were  ineq- 
uitable and  unfair  and  unjust  to  her,  and  she 
has  been  deprived  of  her  proper  share  in  said 
community  estate  thereby,  and  said  deed  and 
decree,  in  so  far  as  it  disposed  of  her  community 
estate  and  restricted  her  right  to  marry  with 
penalty  of  forfeiture  of  her  estate,  be  set  aside, 
avoided,  or  modified,  knd  that  defGudant  be  re- 
quired to  account  for  and  file  inventory  of  all 
the  community  estate  owned  by  plaintiff  and 
defendant  and  controlled  by  defendant  on  July 
9,  1914,  and  that  an  auditor  be  appointed  to 
audit  the  accounts  of  defendant,  and  that  a  fair 
and  equitable  division  and  partition  of  the  said 
community  property  be  had  and  plaintiffs  por- 
tion awarded  her." 


The  prayer  of  the  petition  is  correctly  cop- 
ied in  the  opinion  of  the  majority. 

From  the  foregoing  allegations  and  the 
prayer  of  the  petition  it  is  thus  apparait 
that  the  suit  is  one  for  partition  of  specific 
property  wUch  the  plalntifT  alleges  Is  the 
common  property  of  herself  and  defendant. 
There  is  no  allegatloa  ttom  which  it  can 
be  inferred  directly  or  Indirectly,  or  that 
Intimates,  that  the  proi)erty  described  in  the 
petition  and  sought  to  be  partitioned  has 
been  sold  or  dlsjHJsed  of  by  the  defendant, 
and.  In  the  absence  of  such  allegation,  it 
matters  not  what  the  evidence  may  have 
shown,  plaintiff  was  not  entitled  to  recover 
the  value  of  the  property.  It  is  hardly  nec- 
essary to  cite  authority  in  support  of  the 
proposition  that  evidence  without  pleading 
to  support  It  cannot  form  the  basis  of  a 
Judgment,  and  that,  to  entitle  plaintiff  to  re- 
cover the  value  of  her  one-half  of  the  com- 
munity property  of  herself  and  defendant,  it 
was  Just  as  necessary  to  allege,  as  it  was  to 
prove,  that  defendant  had  sold  or  converted 
said  property.  No  rule  of  decision  is  more 
established  in  the  Jurisprudence  of  this  state. 

The  opinion  of  the  majority,  while  recog- 
nizing this  mle^  refuses  to  apply  it  in  this 
case,  on  the  ground,  If  I  ctsrectly  nnderstend 
the  opinion,  that  plaintifD's- petition  contains 
SQfDclent  allegations.  In  view  of  the  charac- 
ter of  the  suit  and  the  provisions  of  the  stat- 
ute above  quoted,  to  support  the  Judgment 
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If  tblB  Statute  conld  be  hdd  applicable  In 
this  case,  it  cotnld  not  affect  the  question  of 
the  sufficiency  of  the  pleading,  because  it 
cannot  be  construed  as  authorizing  the  court 
in  a  divorce  case  to  disregard,  all  rules  of 
pleading  and  render  a  judgment  without  any 
allegations  in  the  petition  of  facts  entitling 
the  plaintiff  to  such  Judgment. 

The  statement  of  the  allegations  of  the  pe- 
tition jnade  In  opinion  of  the  majority  are 
merely  general  conclusions  of  the  writer,  no 
part  of  the  petition  being  set  out  in  the  opin- 
ion except  the  prayer.  As  before  stated,  I 
haTe  set  out  above  every  material  allegation 
of  the  petition  in  regard  to  the  property  or 
property  rights  claimed  by  the  plaintiff,  and 
no  case  can  be  found,  I  care  not  what  may 
have  been  the  character  of  the  suit,  which 
holds  that  these  allegations  are  sufficient  to 
entitle  a  plaintiff  suing  for  partition  of  part- 
nership or  community  property  specifically 
described  in  the  petition  to  recover  the  value 
of  the  property  If  the  proof  upon  the  trial 
of  the  case  shows  that  it  has  been  sold  by 
the  defendant. 

The  case  of  Simons  v.  Simons,  23  Tex.  344, 
dted  and  relied  on  by  the  majority,  does  not 
sustain  their  contention.  The  appellant's 
brief  In  that  case,  as  shown  in  Qie  report  of 
the  case,  assailed  the  judgment  upon  three 
grounds  only: 

"First.  That  the  trial  coart  erred  in  convert- 
ing the  proceeds  of  the  sale  of  his  (appellant's) 
separate  property  into  community  property. 
Second.  In  making  the  increase  of  lands  (his 
separate  property)  common  property.  Tliird. 
In  giving  to  the  defendant  a  larger  amount  than 
the  verdict  would  warrant" 

It  thus  aK>ear8  that  no  question  of  the 
sufficiency  of  the  pleading  was  raised  in  the 
case.  All  that  was  necessary  to  an  under- 
standing of  the  question  discussed  In  the 
opinion  was  to  state  that  the  suit  was  one 
for  divorce  and  division  of  community  prop- 
erty and  for  alimony,  and  this  was  all  that 
the  report  shows  as  to  the  pleading,  except 
that  there  was  a  prayer  that  defendant  be 
required  to  file  an  Inventory  of  the  communi- 
ty property.  All  that  the  case  decides  is 
that  none  of  the  three  objections  to  the  judg- 
ment presented  by  the  appellant  could  be 
sustained.  I  cannot  see  that  this  decision 
has  any  bearing  upon  the  question  presented 
by  this  appeal. 

I  think  the  jndgment  of  the  court  below 
should  be  affirmed  In  so  far  as  It  sets  aside 
the  former  judgment  disposing  of  plaintiff's 
interest  in  the  community  property  and  fixes 
the  rights  of  plaintiff  and  her  children  In  the 
homestead  property,  but  that  iwrtion  of  the 
judgment  adjudging  that  plaintiff  recover  of 
defendant  the  sum  of  113,641.41  should  be 
reversed  and  remanded  for  a  new  trial  on 
that  issue. 


TBSIPI.E5T0N  r.  CITY  OF  WlBLIiINOTON. 
(No.  1483.) 

(Court  cl  Gvil  Appeals  of  Texas.    AnariUo. 
Dec.  11.  191&) 

1.  MimiOIPAL   COBPORATIONS    «=»682(2>— EX- 
CLUSIVE   FaANCHIBE    FOX  Waibb   Stbtem— 

Vaudixt. 
Petition  alleging  that  defendant  dty  grant- 
ed to  a  named  company  exclusive  frandilso 
for  25  years  to  nse  streets  and  alleys  for  con- 
structing, equipping,  and  operating  a  watw 
sjratem,  and  that  plaintiff  became  owner  of  the 
system,  was,  in  so  &r  as  it  sought  recovery  for 
breach  of  contract,  subject  to  ivedal  excep- 
tions; the  grant  ^  exclusive  privilege  being 
void. 

2.  Watebs   and    Watkb    Coubses    9=s>210— 
Watbb  F&anchisb  —  iKJuax  to  Pipis— 

PUCADIHO. 

In  an  action  against  city  for  ploughing  up 
plaintiCs  pipe  lines,  h«Id  that  allegation  and 
proof  of  contract  granting  exdUBive  privilege 
to  operate  water  system  was  unnecessary  to 
give  plaintiff  a.  remedy  for  conversion  or 
wrongful  injury  to  propert7,  so  that  court  err- 
ed in  sustaining  general  exception  to  iwtition 
and  entering  jnc^gment  thereon. 

3.  Watebs    and    Wateb    ConRSKS    «=>210— 
Watkbwobkb  FaANCHittfr— Destbuchon  of 

WOBKB. 

WhUe  no  action  will  lie  if  in  order  to  main- 
tain it  idaintiff  requires  aid  from  an  illegnl 
transaction,  the  fact  that  defoidant  city  per> 
mitted  water  system  equipment  in  its  streets, 
whether  under  a  void  contract  or  by  permis- 
sion, did  not  authorize  a  wanton  or  willful 
injury  to  it. 

4.  Pleadino  «3>204(2)  —  ^tnmciBNOT  on 
Oenebal  Dxkubbeb.  \ 

While  special  exceptions  were  properiy  sus- 
tained to  that  part  of  petition  seeking  a  recov- 
ery for  breach  of  contract,  if,  after  eliminating 
that  feature,  a  cause  was  stated  against  de- 
fendant dty  for  a  conversion  and  for  damages 
inflicted  by  willful  acts  or  negligence,  a  general 
demurrer  should  not  have  been  sustained. 

5.  Pleading  9=>228— DEnccrs— Spbciai,  X^- 
ceptionb.  I 

If  the  petition  shows  a  good  cause,  but  de- 
fectively stated,  or  if  there  "is  an  omission  of 
a  formal  averment,  the  defect  mast  be  pointed 
out  by  spedal  exception. 

Appeal  from  District  Court,  Collingsworth 
County ;  J.  A.  Nabers,  Judge. 

Action  by  R.  H.  Templeton  against  the 
City  of  Wellington.  From  judgment  sustain- 
ing general  and  special  exceptions  to  first 
amended  original  petition,  plaintiff  appeals. 
Reversed  and  remanded. 

R.  H.  Templeton,  of  WellingtoD,  and  Jos. 
H.  Aynesworth,  of  Childress,  for  appellant. 

O.  O.  Small,  J.  C  Mahan,  and.  R.  H.  Cocke, 
Jr.,  all  of  Wellington,  for  apiiellee. 
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HUFF,  O.  X  TUB  Is  an  appeal  from  a 
Jadgment  snstalnlng  general  and  special  ex- 
ceptions to  the  appellant  Templeton's  first 
amended  original  petition.  Both  parties  ap- 
parently treat  the  case  as  bavlog  heen  dis- 
posed of  by  the  general  exception.  It  Is  dif- 
ficult to  determine  Just  what  cause  of  action 
appellant  set  np  by  his  petition.  It  Is  as- 
serted in  this  court  hy  appellant  that  he  was 
suing  for  a  tort,  but  part  of  liis  petition  clear- 
ly places  his  right  of  recovery  upon  a  breach 
of  a  contract  In  substance,  the  petition  al- 
leges that  the  city  of  Wellington  entered  In- 
to a  contract  with  the  Wellington  Water, 
Li^t  &  Ice  Company  February  23,  1910, 
wlierein  It  granted  to  said  company  a  fran- 
chise to  use  the  street  and  alleys  of  the  town 
for  the  purpose  of  constractlng,  equipping, 
and  operating  a  water  system,  etc.,  in  the 
town,  setting  out  in  the  petition  a  copy  of 
the  contract,  one  clause  of  which  is  as  fol- 
lows: 

"Hie  said  company  shall  have  the  said  fran- 
chise for  and  daring  25  years  from  this  date,  ez- 
dusire  to  it  and  to  it  alone  for  any  like  par- 
pose  or  porpoeea." 

After  the  contract  was  entered  into  it  la 
alleged  the  water  company  began  to  con- 
struct a  system  of  waterworks,  patting  down 
wells,  laying  water  mains,  etc.,  and  that  on 
Octolter  26,  iSlfi,  the  appellant.  In  the  course 
of  trade,  became  owner  of  the  system,  and, 
relying  on  the  contract  and  franchise^  he 
made  additional  Improvements  and  exten- 
sions. We  believe  it  may  be  stated  that  it 
is  alleged,  Inferentially  at  least,  that  the 
town  permitted  the  use  of  the  street  and  foi* 
a  long  time  used  the  water  of  the  company 
for  public  purposes  or  uses.  II  is  alleged 
that  the  town,  on  or  about  the  26tb  day  of 
October,  1915,  breached  its  contract  with  the 
company  by  voting  bonds  to  the  extent  of 
$27,500  and  with  the  proceeds  of  the  sale 
erecting  a  municipal  water  plant,  thereby 
becoming  a  competitor  to  appellant,  and  be 
again  specifically  alleges: 

"That  said  town  of  Wellington,  on  August  16, 
1915,  voted  saia  bonds,  and  from  that  begau 
making  arrangements  for  putting  in  a  system  of 
waterworks  in  said  town,  which  prevented 
plaiiitl£f  from  further  improving  big  system  t>e- 
oanse  with  the  city  as  his  competitor,  to  which 
plaintiff  had  to  contribute  as  a  property  own- 
er, made  it  impossible  to  further  improve  said 
system  and  an  entire  loss  of  plaintiff's  sys- 
tem." 

It  Is  alleged  that  the  coat  or  the  value  of 
the  aystem  was  (16,000.  The  above  allega- 
tions, however,  are  followed  by  the  general 
allegation: 

"Plaintiff  further  says  that  be  offered  to  sell 
his  system,  or  any  part  thereof,  to  defendant, 
bat  defendant  lefosed  to  buy  same  or  any  part 
thereof,  and  proceeded  to  destroy  and  oonfiacata 
same  to  its  own  -use  and  benefit." 


As  part  of  his  system  he  diowv  the  erec- 
tion of  water  tanks,  putting  down  of  wells, 
the  laying  of  mains  and  pipe  lines,  which 
were  made  of  cypress,  and  which,  if  kept  fill- 
ed with  water,  would  last  a  long  time ;  that 
the  defendant  ploughed  up  his  pipe  lines 
across  streets  and  disconnected  its  line  from 
ills  customers  and  caused  great  quantities  of 
water  to  waste;  that  the  pii>e8  so  ploughed 
up  and  broken  up  and  the  repair  to  same  was 
$50,  and  the  water  wasted  was  of  the  value 
of  $25.  That  without  plaintiff's  permission 
defendant  proceeded  to  disconnect  all  cus- 
tomers from  plaintiff  and  used  and  appro- 
priated the  lines  of  pipe  to  defendant's  own 
use  and  beqe&t,  some  32  in  number,  of  the 
value  of  $160;  that  by  taking  up  and  break- 
ing the  pipe  lines  there  will  be  one  mile 
thereof,  which  is  of  the  value  of  $5,000 
without  water  In  them,  which  renders  them 
useless,  and  will  render  them  valueless.  He, 
however,  alleges  that  the  pipes  or  system 
cannot  be  repaired  except  at  great  cost. 
Unions  would  have  to  be  procured  and  many 
Joints  replaced,  and  by  reason  of  the  kind 
of  pipe .  and  its  location  plaintiff  has  t>een 
damaged  $5,000.  It  is  alleged  that  in  time 
of  fire  defendant  would  open  plaintiff's  mains 
and  use  great  quantities  of  water,  which  it 
would  not  pay  for  or  offer  to  do  so,  alleging 
the  quantity  so  appropriated  to  be  not  less 
than  50,000  gallons,  worth  50  cents  per  1,000 
gallons. 

The  first  exception  Is  general.  (2)  Special 
exception  is  to  the  effect  that  It  is  not  al- 
leged that  the  town  was  empowered  to  enter 
into  a  contract  to  furnish  water  to  its  own 
inhabitants  nor  to  grant  franchises  or  privi- 
leges to  any  person  or  corporation.  (3)  That 
plaintiff  was  not  shown  to  be  connected  with 
the  franchise  or  granted  the  right  or  privi- 
lege claimed,  and  that  the  contract  shows 
on  its  face  it  could  not  be  transferred.  (4) 
That  there  is  no  allegation  showing  that  the 
water  company  furnished  the  city  with  light 
or  ice  wltliln  three  years,  as  provided  by  the 
contract,  and  in  effect  the  exception  is  that 
tills  was  a  conditicm  precedent  to  malce  the 
contract  binding.  (5)  That  the  contract  as 
alleged  shows  tliat  It  was  void  In  that  it  la 
exclusive  and  creates  a  monopoly  and  es- 
tablishes a  perpetuity. 

[1]  In  appellant's  brief  he  disclaims  any 
purpose  to  recover  upon  a  breach,  bnt  says 
only  that  such  allegations  were  made  as  ez« 
planatory  or  by  way  of  Inducement  We 
take  it  tl>at  he  concedes  the  contract  as  al- 
leged Is  void  under  the  Constitution  of  tbia 
state.  To  that  part  of  the  petition  which 
apparently  seeks  a  recovery  upon  a  breach 
of  the  contract  we  think  the  trial  conrt  cor- 
rect In  his  ruling.  The  special  exceptions 
ore  evidently  addressed  to  ttiat  portion  of  the 
pleadings.  Our  Supreme  Court  has  held  the 
granting  of  an  exdnsive  right  of  way  to  lay 
piping  for  supplying  the  town  with  water 
is  void.    Oiving  an  excloslve  privilege  for  a 
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period  of  25  years  of  furnishing  water  to 
the  city  or  Its  Inhabitants  has  been  held  con- 
trary to  the  proTlslon  of  the  Constltntion 
against  monopoly.  Edwards  v.  Jennings,  89 
Tex.  618.  35  S.  W.  1053 ;  Altgelt  v.  CJity  of 
Ran  Antonio,  81  Tex.  436,  17  S.  W.  76,  IS 
L.  R.  A.  388;  City  of  Austin  v.  Nalle,  85 
Tex.  520,  22  S.  W.  668,  960;  aty  of  Bren- 
ham  V.  Brenham  Water  Co.,  67  Tex.  542, 
4  S.  W.  143. 

[2]  This  action,  however,  has  another  fea- 
ture to  It,  in  that  it  is  in  its  nature  an  action 
for  conversion  of  certain  property  and  for 
damages  to  certain  property  by  wrongful  acts 
of  the  town  authorities  and  one  item  for 
water  used  and  unpaid  for.  While  we  un- 
derstand the  contract  as  alleged  could  not 
be  enforced  or  damage  recovered  for  Its 
breach,  we  yet  do  not  think  the  dty  would 
have  the  right  to  convert  the  property  of 
appellant  or  to  injure  it. 

[3]  It  doubtless  Is  true  as  a  principle  of 
law  that  no  action  will  He  if  in  order  to 
maintain  it  plaintiff  requires  aid  from  an 
illegal  transaction,  or  is  under  the  necessity 
of  resting  his  cause  upon  an  illegal  agree- 
ment to  which  he  Is  a  party.  One  who  vi- 
olates the  law  must  suffer  its  penalty,  but 
in  all  other  respects  he  is  under  its  protec- 
tion and  entitled  to  its  remedies.  The  alle- 
gation and  proof  of  the  contract  was  un- 
necessary to  give  the  plaintiff  the  remedy 
the  law  establishes  for  conversion  or  wrong- 
ful Injury  of  the  property.  The  fact  that 
the  town  permitted  the  property  in  Its  streets, 
whether  under  a  void  contract  or  by  per- 
mission, would  not  authorize  a  wanton  or 
willful  Injury  to  it.  Railway  Co.  v,  John- 
son, 71  Tex.  619,  9  S.  W.  603,  1  L.  R.  A.  730 ; 
same  case,  25  S.  W.  1016;  Railway  Co.  ▼. 
Parker,  60  Tex.  330;  Coppedge  v.  M.  K. 
Oootz  Brewing  Co.,  67  Kan.  861,  73  Pac. 
908;  Brown  v.  Lynn,  31  Pa.  610,  72  Am. 
Dec.  768;  Welch  v.  Wesson,  6  Gray  (Mass.) 
606.  This  court  has  practically  announced 
the  same  principle  of  law  In  a  case  where  It 
was  alleged  that  the  shipper  and  railroad 
entered  into  a  contract  of  shipment  in  viola- 
tion of  the  Interstate  Commerce  Act.  Rail- 
way Co.  v.  Manby,  No.  1431,  207  S.  W.  167, 
not  yet  officially  reported. 

We  shall  not  at  this  time  discuss  the  ques- 
tion whether  appellant  could  recover  with- 
out showing  his  contract  as  a  basis  for  re- 
covering. Ordinarily  the  contract  would  not 
l)e  necessary  to  show  title  to  the  thing  in- 
jured or  converted,  or  to  prove  the  Injury 
or  conversion.  As  to  the  water  used  by  the 
town,  our  Supreme  Court  seems  to  recognize 
the  right  of  the  water  company  to  recover, 
even  if  the  contract  with  the  dty  created 
a  monopoly.  Especially  is  this  true  if  the 
water  was  used  before  the  town  repudiated 
the  right  of  the  water  company  in  the  street 
under  the  contract.    City  of  Tyler  v.  Jester, 


97  Tex.  344,  78  S.  W.  1058 ;  Brenham  v.  Wa- 
ter Co.,  67  Tex.  542,  4  8.  W.  143. 

[4]  We  think  the  special  exceptions  were 
properly  sustained  to  that  part  of  the  peti- 
tion seeking  a  recovery  for  breach  of  the 
contract,  but  if,  after  eliminating  that  fea- 
ture, a  cause  was  stated  for  a  conversion, 
and  for  damages  inflicted  by  wrongful  acts 
or  negligence,  a  genera)  demurrer  should  not 
have  been  sustained  or  Judgment  rendered 
against  appellant  upon  the  pleadings.  Many 
of  the  objections  urged  in  this  court  by  ap- 
pellee to  the  courts  setting  up  damages  and 
for  conversion,  etc.,  would  be  good  upon 
spedal  exceptions,  but  nearly  all  relate  to  the 
form  at  the  allegation,  and  not  to  ttie  sub- 
stance. 

[I]  If  the  petition  shows  a  good  cause,  but 
defectively  stated,  or  if  there  is  an  omission 
of  a  formal  averment,  the  defect  must  be 
pointed  out  by  special  exception.  Tills  rule, 
of  course,  is  known  to  counsel,  but  its  appli- 
cation to  particular  pleadings  is  sometimes 
found  difficult.  .Without  discussing  the  par- 
ticular allegations  which  we  believe  state  a 
cause  of  action,  we  have  arrived  at  the  con- 
clusion upon  the  whole  that  a  general  excep- 
tion should  not  hav6  been  sustained,  and 
Judgment  rendered  thereon.  The  coastruc- 
tlon  of  the  pleadings  la  sudi  that  the  trial 
court  in  the  necessary  cursory  consideration 
of  the  question  would  likely  overlook  the 
facts  stating  the  cause,  espedally  as  the  Il- 
legal contract  and  right  claimed  thereunder 
appear  to  be  the  dominating  feature  of  the 
pleading  and  is  so  interwoven  with  other 
matters  that  it  is  hard  to  decipher  that  this 
is  really  an  action  sounding  In  tort.  We 
have  concluded,  however,  that  we  should  re- 
verse the  judgment  and  remand  the  cause. 

Reversed  and  remanded. 


MARTIN  y.  MARTIN.    (No.  7627.) 

(Court  of  Civil  Appeals  of  Texas.     Oalveaton. 

Nov.  21,  191&    Rehearing  Denied 

Dec.  12,  1918.) 

1.  Guts  «=325— Paboi,  Giftb  or  Land. 

It  is  necessary  to  the  validity  of  a  parol 
gift  of  land  that  possession  be  delivered  and 
valuaUe  improvemeats  made  with  the  knowl- 
edge or  consent  of  the  donor,  and  the  mere  tak- 
ing of  possession  and  making  of  improvements 
of  insignificant  value  is  not  sufficient  where 
the  value  of  the  rents  exceeds  that  of  tiie  im- 
provements. 

2.  GiFrs  #s>49(4)— Parol  Gifts  or  Land — 
Evidence. 

One  seeking  to  recover  title  to  land  upon 
an  alleged  parol  gift,  as  against  the  header  of 
a  legal  record  title,  must  establish,  by  full, 
dear,  and  satisfactory  evidence^  a  gift  of  the 
landk  the  terms  and  conditions  of  which  must 
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be  shown  ft«e  from  ambiguity,  and  not  merely 
in  ezpreesioD  of  an  intent  to  make  the  gift  at 
a  fatore  time. 

3.  Gifts    «=>49{4)— Land— Evidence. 

Evidence  hdd  insufficient  to  establish  a  pa- 
rol gift  of  land  relied  on  by  defendant,  the 
terms  of , the  gift  not  being  clearly  shown,  and 
DO  making  of  improvements  of  substantial  val- 
ue being  disclosed. 

4.  Gifts  «=»16— Vamditt— BaactJinoN. 

To  oonstitate  a  valid  gift  inter  vivos,  there 
most  be  a  gratuitons  and  absolute  transfer  of 
the  property  from  the  donor,  taking  effect  im- 
mediately, and  fully  executed  by  delivery  and 
acceptance. 

6.  Specific  Pekfobicarce  4=947  —  Iupbove- 

HENIB. 

When  a  purchaser  by  parol  has  been  fully 
compensated  for  his  improvementB,  or  has  gain- 
ed more  by  his  possession  than  he  has  expended 
in  improvements,  they  will  not  avail  him  as  a 
ground  for  specific  execution. 

6.  Gifts  «=>49(1)— Pabol  Gifts— Bvidekce. 
Alleged  parol  gifts  asserted  for  the  first 
Time  after  the  death  of  the  donor,  to  be  upheld 
must  be  supported  by  evidence  that  is  full; 
clear,  and  free  from  uncertainty. 

Appeal  from  District  Court,  Leon  County ; 

5.  W.  Dean,  Judge. 

Suit  in  treqiesa  to  try  a  title  by  Mrs.  Mary 
A.  Martin,  as  executrix  of  the  last  will  of 
WUliaoi'  Martin,  deceased,  against  J.  M.  Mar- 
tin, who  filed  a  cross-bill.  EYom  a  Judgment 
for  defendant,  plaintifT  appeals.  Reversed 
and  rendered. 

Graves  &  Houtchens,  of  Ft  Worth,  for  ap- 
pellant. 

J.  M.  Chatham,  Wm.  Watson,  and  Joe  H. 
Seale,  all  of  CenterTlUe,  for  appellee. 

LANE.  J.  TblB  is  a  suit  in  trespass  to  try 
title  to  998^  acres  of  land  in  Leon  county, 
Tex.,  brought  by  appellant,  Mary  A.  Martin, 
as  executrix  of  the  last  will  of  William  Mar- 
tin, deceased,  against  J.  M.  Martin,  generally 
caUed  "Jess  Martin." 

Defendant  answered  by  general  denial,  plea 
of  not  guilty,  and  by  cross-bill,  in  which  be 
alleged  that  in  the  month  of  August,  1913,  his 
fother,  William  Martin,  deceased,  had  made 
a  pan^  gift  to  him  of  the  specific  160  acres 
of  land  out  of  the  said  898^  acres  of  land 
sued  for  by  Mrs.  Martin,  which  is  described 
in  his  cro8»-bill.  He  further  alleged  that,  re- 
lying upon  said  gift,  he  had  entered  upon 
bald  160-acre  tract,  and  bad  made  valuable 
improvements  therecm  in  good  faith,  and 
therefore  he  was  the  equitable  owner  of  the 
same,  for  the  title  to  which  he  prayed  judg- 
ment 

The  cause  was  tried  before  the  court  with- 
out a  Jury,  and  Judgment  was  rendered  In 
favor  of  defendant  for  the  160  acres  of  land 


claimed  by  him,  said  Judgment  reoiting,  how- 
eTsr,  that  said  160  acres  was  to  be  subject  to 
the  peymoit  of  one-sixth  of  an  indebtedness  of 
about  $8,000  which  was  owin^  by  Wllllani 
Martin  as  a  part  of  the  purchase  money  for 
said  998%  acres. 

The  main  and  controlling  question  pre- 
sented by  this  appeal,  and  which  if  decided 
in  favor  ot  appellant  will  render  the  discus- 
sion of  the  one  other  assignment  unnecessary, 
is,  Was  -  the  evidence  sufficient  to  support 
the  Judgment  of  the  trial  court  confirming 
the  alleged  parol  gift  of  William  Martin,  de- 
ceased, to  appellee,  Jess  Martin? 

Appellant's  proposition  is,  in  effect,  that 
one  who  seeks  to  recover  title  to  land  from 
another  who  holds  the  legal  record  titles  sole- 
ly upon  a  claim  of  parol  gift  must  establish 
by  clear  and  satisfactory  evidence,  free  from 
ambiguity  and  doubt,  first  the  gift  In  dear 
and  unequivocal  terms;  second,  that  ha 
entered  into  possession  of  the  land  under  and 
by  virtue  of  the  gift ;  and,  third,  that  after 
such  entry  he  did,  in  good  faith  and  because 
of  said  gift,  make  permanent  and  valuable 
Improvements  on  said  land ;  and  that  as  ap- 
pellee relied  for  his  title  to  the  land  solely 
upon  the  alleged  parol  gift,  and  as  the  evi- 
dence wholly  fails  to  establish  the  three  es- 
sential elements  of  a  parol  gift  which  would 
vest  title  to  said  land  in  him,  the  trial  court 
erred  in  divesting  Mrs.  Martin  of  the  legal  ti- 
tle thereto  and  vesting  the  same  in  appellee 
by  a  Judgment  In  his  favor. 

The  undisputed  evidence  shows  that  the 
998%  acres  were  conveyed  to  William  Mar- 
tin, deceased,  in  the  spring  of  1913 ;  that  it 
was  the  community  property  of  himself  and 
his  wife,  Mary  A.  Martin,  appellant  herein, 
and  that  they  hdd  a  fee-simple  title  thereto; 
that  they  moved  upon  said  land  in  1913  and 
resided  thereon  as  their  homestead ;  that  as 
part  payment  of  the  purchase  price  of  the 
land  WUllam  Martin  assumed  the  payment 
of  an  indebtedness  of  his  vendor  for  the  sum 
of  $8,000,  which  was  a  lien  upon  the  land,  no 
part  of  which  had  been  paid  at  the  date  of 
the  trial  of  this  cause.  It  also  shows  that 
William  Martin  and  wife,  Mary  A.  Martin, 
had  seven  children,  four  daughters  and  three 
sons,  Jess,  the  appellee,  being  one  of  them. 
All  the  daughters,  Jess,  and  one  of  the  other 
sons  were  married  and  lived  separate  and 
apart  from  their  parents.  All  the  sons  moved 
upon  the  land  with  their  parents.  Some  time 
after  moving  upon  the  land  Jess,  with  his 
family,  moved  into  and  occupied  a  tenant 
house  on  the  premises  as  a  tenant  of  his 
father  during  the  year  1913,  said  house  so 
occupied  by  him  b^ng  on  the  160  acres  claim- 
ed by  him.  William  Martin,  the  father,  did 
considerable  amount  of  Improving  on  the 
land,  such  as  clearing  land  and  putting  much 
of  it  into  a  state  of  cultivation.    A  part  of 
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the  land  so  cleared  and  redaced  to  a  state  of 
cultivation  was  by  help  onployed  and  paid 
for  by  WllUam  Martin,  but  the  most  of  it 
was  done  upon  agreement  with  the  parties 
who  cleared  the  land  that  sucb  parties  should 
have  the  crops  grown  upon  the  land  so  clear- 
ed by  them,  respectively,  free  of  rent  for  one 
year  as  their  compensation.  All  three  sons, 
as  well  as  other  renters,  did  some  of  the 
clearing.  At  the  time  of  the  purchase  of  the 
908%  acres  there  was  only  about  20  acres  of 
the  160  acres  claimed  by  appellee  cleared, 
and  at  the  time  of  the  death  of  William  Mar 
tin,  in  June,  1916,  there  "was  cleared  on  said 
160-acre  tract  about  100  acres.  The  clearing 
done  by  appellee  was  not  all  on  said  160 
acres,  but  some  of  it.  was  on  other  parts  of 
the  988%  acres.  I>urlng  the  life  of  William 
Martin  be  rented  the  larger  portion  at  the 
cleared  land  on  said  160-acre  tract  to  ten- 
ants other  than  appellee,  and  collected  the 
rents  therefor,  and  during  such  time  appellee 
cultivated  some  of  the  land  on  said  160  acres 
and  some  on  other  parts  of  the  land.  Up  to 
the  time  of  the  death  of  William  Martin  he 
liad  charge  and  control  of  the  Mitlre  996% 
acres,  and  made  all  the  contracts  of  rental 
with  the  several  tenants  and  collected  and 
retained  the  rents  due.  William  Martin  paid 
all  taxes  due  on  the  entire  998%  acres  And 
the  interest  on  the  $8,000  debt.  William 
Martin  died  on  the  28th  day  of  June,  1916, 
and  left  a  will  by  the  terms  of  which  he  de- 
vised and  bequeathed  to  his  wife,  Mary  A. 
Martin,  aH  his  estate,  both  real  and  person- 
al, which  will  was  duly  probated  in  August 
of  the  same  year.  Shortly  after  the  probate 
of  the  will  appellee  notified  his  mother,  Mary 
A.  Martin,  that  he  claimed  the  160  acres, 
now  claimed  by  him,  under  a  parol  gift  made 
to  him  by  his  deceased  father.  He  never  at 
any  time  before  bis  father's  death  asserted 
any  dalm  to  said  160  acres  as  far  aa  shown 
by  the  evidence.  Appellee  paid  rent  to  his 
mother,  for  such  land  as  he  cultivated  upon 
said  160  acres,  for  the  year  1916,  after  the 
death  of  bis  father.  The  rental  value  of  the 
160  acres  for  1914,  1915,  and  1916  was  about 
$7S0  to  $800. 

The  material  testimony  offered  by  appellee 
to  establish  the  parol  gift  alleged  by  him, 
and  to  prove  the  value  of  improvements  made 
on  the  land  claimed  by  him,  was  substantial- 
ly as  follows: 

Mrs.  J.  M.  Martin,  wife  of  appellee,  testi- 
fied: 

"I  beard  Mr.  Martin  talking  with  Jess,  and 
explaining  where  his  lines  were,  and  that  his 
land  begin*  with  what  is  known  as  the  old 
Bill  Brown  house,  and  runa  480  yards  north 
and  then  east,  parallel  with  the  south  line  of 
the  farm,  far  enough  to  make  160  acres.  I 
heard  Mr.  Martin  t^  him  that  in  the  fall  after 
we  moved  there  in  the  summer.  Mrs.  Martin 
was  with  her  daughter,  Mrs.  Grace  Hooper,  in 
Archer  county  at  the  time.    I  heard  the  con- 


versation between  my  husband  aad  his  father, 
and  we  were  living  at  the  place  we  now  livci 
Mr.  Martin  and  Jess  made  the  'A'  stick,  and 
went  to  the  comer,  and  then  went  down  to  I 
south  line,  measuring  it,  and  then  came  to  tli«l 
house  and  had  that  conversation  in  which  Mr. 
Martin  told  Jess  that  that  was  his  land  and 
bis  line  as  near  as  he  could  get  to  it  witii  a 
yardstick  like  that"  ' 

Lum  Jones,  witness  for  appellee,  testified: 

"Mr.  William  Martin  had  a  ooaversatioo  widi 
me  and  Mr.  Jess  and  others  in  which  he  point-; 
ed  out  certain  land.  One  day  me  and  him  and 
Mr.  Jess  Martin  and  Sam  Roberts  was  goinf 
down  the  road  from  the  house  to  the  water 
gap  from  Mr.  William  Martin's  house.  We 
was  going  down  there,  and  he  had  an  ax  on  hisi 
shoulder,  and  got  to  a  tree,  and  he  spoke  and 
says,  'Here  is  where  your  line  comes  Jess  on 
this  tree,'  and  he  cut  on  it  with  an  ax.  Jesa^ 
land  was  on  the  right-hand  side  of  the  tree 
from  the  house;  that  was  the  sonth  side  nt' 
the  turning  row.  The  tree  that  he  hacked  wa« 
on  the  line  with  the  turning  row;  that  is,  the 
turning  row  that  was  down  in  the  field.  Mr. 
Jess  had  some  clearing  down  over  there  close 
.to  my  brother-in-law,  at  the  comer  and  near 
Mr.  Jess*  house."  ^ 

Wiley  Williams,  for  appellee,  testified: 

"I  did  some  work  for  Mr.  Martin  about  three 
or  four  years  ago,  in  the  cq>ring  of  the  year, 
such  as  cutting  fence  posts  for  fencing.  I 
had  a  conversation  with  Mr.  Martin  with  ref- 
erence to  his  land  while  he  and  I  was  splitting 
some  posts.  He  got  to  talking  about  the  trees 
being  so  crooked,  and  he  says  that  if  he  coald 
get  Jess  to  agree  'I  would  sdl  this  land  and 
put  the  money  in  my  po<^et  and  leave  here.' 
I  asked  him  why;  and  he  said,  'Well,  ever.v 
tree  I  have  struck  since  I  have  been  here  is 
crooked,'  and  he  reckon  everything  else  was 
crooked.  He  said  that  if  he  could  get  Jess  to 
agree  they  would  sell  the  land." 

Lum  (Colbert,  witness  for  appellee,  testi- 
fied that  a  short  -v^bile  before  WiUiam  Mar- 
tin's death  he  (witness)  had  a  jconversation 
with  him;  that  in  that  conversation  Martin 
told  witness  that  he  was  going  to  die,  and 
that  he  wanted  bis  business  arranged  so 
that  his  boys  would  be  protected;  and  he 
said,  "There  Is  only  one  that  knows  anything 
about  what  he  is  going  to  get  and  where  it 
is,  and  that  Is  Jesa"  He  testified  further 
as  follows: 

"I  remember  Jess  Martin  building  a  houae  be- 
fore Mr.  Martin  died.  Mr.  Martin  spcdce  to  me 
about  the  house.  He  was  talking  about  Jess 
being  dissatisfied  with  the  old  houses  and  said 
that  he  had  it  in  his  head  to  build  a  new  one, 
and  says,  'I  tried  to  get  him  to  wait  until  he 
made  a  crop,  and  he  could  build  a  good  house.' 
He  said  he  was  not  satisfied  with  the  old  house, 
and  now  he  could  do  just  anything  he  liked 
about  the  house. 

"Jess  never  did  pay  ua  any  rent  until  last 
year;  last  year  is  the  first  time  Mr.  Jcs: 
Martin  paid  us  any  rent.  Mrs.  Martin  left 
last  year  soon  after  Mr.  Martin  died,  and  gavi 
us  an  order  on  everybody  on  the  place  for  rent 
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tnd  of  conne  die  taT*  tn  Jee^  name.  Wben 
Jess  came  in  and  Mr.  Ha)e,  our  bookkeeper, 
told  him,  of  this,  he  kicked  abont  it,  and  alter 
I  explained  the  matter  to  him  that  Mr.  Martin 
owed  OS  an  account,  amd  that  Mrs.  Martin 
wanted  the  rent  to  pay  that  acoonnt,  and  even 
If  he  did  not  owe  any  rent  and  it  wae  liia  own 
land  it  did  not  amount  to  much,  and  he  says, 
'Under  those  conditiona  yon  can  take  the  rent.' 
The  reason  I  know  that  Jess  did  not  pay  any 
lent  before  this  was  because  Mr.  Martin  ^  hla 
bosiness  with  as." 

In  ezidanatlon,  howeyer  of  the  testimony 
of  the  witness  as  to  payment  of  rmts  by  ap- 
pellee. It  may  be  well  to  state  that  the  two 
brothers  of  appellee  who  lived  on  the  prem- 
ises testified  that  WlUlam  Martin  had  told 
his  son  Jess,  appellee,  to  keep  the  rent  until 
he  had  paid  Ck>Ibert  and  Hale  what  he  (Jess) 
owed  them ;  that  Is,  that  he  pay  Colbert  and 
Hale  first,  and  that,  if  anything  was  left, 
then  pay  him  the  rent. 

Appellee  did  not  testify  to  the  alleged  gift 
by  his  father  to  him,  presnmably  because  his 
testimony  as  to  coBTersatlons  and  transac- 
tions with  his  deceased  father'  were  Inad- 
missihle.  but  he  did  testify  on  direct  exami- 
nation that  he  moved  Into  the  house  on  the 
160  acres  claimed  by  him  In  the  fall  of  the 
rear  1913;  that  at  that  time  the  bouse  was 
in  bad  shape  and  leaked  badly ;  that  he  liv- 
ed In  the  old  house  a  year  or  two,  after 
whldi  he  tore  It  down  and  built  it  over ;  that 
in  r^ulldlng  it  he  used  some  of  the  old 
lumber,  but  that  the  new  material  and  work 
of  building  was  worth  about  $150  to  $200 ; 
that  he  did  not  keep  any  memorandum  of 
such  expenditures  or  of  the  labor,  but  he 
judged  It  was  about  the  sum  named;  that 
be  built  aome  fences,  which  cost  him  $15  to 
$18;  that  he  also  built  a  crib  with  logs  he 
and  others  cut  from  the  premises,  which  he 
rained  at  about  $150  and  that  the  land  he 
cleared  on  the  tract  was  worth  abont  $50; 
that  he  had  never  been  paid  for  making  such 
improvements,  and  that  be  made  same  in 
good  faith,  r^lng  upon  the  alleged  parol 
gift  alleged  by  him. 

On  crossrexamination  he  testified,  among 
other  things,  that  he  paid  for  the  lumber 
that  went  into  the  house  remodeled  on  the 
160-acre  tract ;  that  he  knew  Jim  Lusk  haul- 
ed one  load  of  lumber  to  his  house,  but  that 
he  would  not  swear  that  all  of  It  was  used  on 
his  hoiuse ;  that  he  had  no  idea  how  much  of 
it  was  used  in  remodeling  the  house,  and 
would  not  attempt  to  make  an  estimate,  but 
that  be  bad  a  good  Idea  of  the  cost  of  the 
portion  of  It  that  was  used  on  the  house, 
and  thoaght  It  was  $85  or  $30,  though  he 
would  jdmH  be  positive  about  that;  that  hU 
father  paid  tor  the  lumber  In  the  first  in- 
stance, and  that  he  paid  his  deceased  father 
for  bis  portion  thereof;  that  he  did  not  pay 
his  father  In  cash  or  with  a  check,  but  that, 
as  his  tether  owed  blm  somewhere  about  the 
value  of  his  part  of  the  lumber,  tbey  agreed 


to  caU  it  even.  He  testllled  that  he  built  a 
barn  on  the  160  acres;  that  he  paid  about 
$10  for  the  lumber  that  was  used  in  building 
the  same;  that  the  bam  was  built  of  logs 
cut  from  the  land  and  covered  with  oak 
board  split  on  the  premises.  Continuing,  he 
testified  as  follows: 

"I  cannot  say  bow  long  It  took  ua  to  remodel 
the  hooBe,  but  it  seems  to  me  that  it  was  about 
two  or  three  or  four  days,  but  I  would  not  be 
positive.  I  did  not  pay  Frank  any  money,  but 
I  paid  Bnd  some.  My  father  may  have  helped 
fix  a  window  frame,  but  that  is  aU  he  did,  and 
I  did  not  pay  him  anything. 

"Jim  Lusk  also  helped  some  on  the  house.  T 
think  the  lumber  cost  $26  or  $30,  and  I  paid 
Bud,  if  I  am  not  mistaken,  $16 ;  it  was  In  the 
neighborhood  of  $16  that  I  paid  him  for  work 
on  the  house.  I  paid  him  in  cash  in  Mr.  Jim 
Britten's  store.  I  never  paid  him  all  of  it,  be- 
cause there  wag  a  little  difference  between  us, 
and  when  we  settled  up  I  paid  him  the  differ- 
ence; but  I  would  not  be  positive  just  how 
moch  it  was— whether  it  was  $8  or  $10  or  $15, 
but  I  will  swear  that  it  watf  as  much  as  $8, 
but  am  not  poMtive  that  I  paid  him  mbre  than 
that.  I  have  not  paid  Jim  Lusk  all  I  owe  him 
yet.  I  owe  him  aome  yet.  I  think  his  work  <» 
the  house  was  $16  for  about  16  days.  He  did 
not  do  any  of  this  work  himself,  but  I  hired 
one  of  his  boys  to  plow  for  Mr.  Griffin  while 
Mr.  Griffin  helped  me  on  the  house;  that  is, 
he  swapped  work  with  Mr.  Griffin.  Jim's  work 
came  to  $15  or  $16,  and  I  have  not  paid  him 
anything  yet,  for  I  have  not  had  the  money. 
Mr.  little  was  hdping  on  the  house,  he  cut  the 
rafters  one  evening,  but  did  not  charge  any- 
thing. Mo  one  else  helped  that  drew  any  pay 
that  I  can  remember  now.  The  most  of  the 
lumber  that  went  into  the  new  house  was  thn 
old  lumber  taken  out  of  the  old  house,  and 
about  $25  <h:  $30  worth  of  new  material,  and 
that  included  everything  in  the  way  \>t  material 
outside  of  some  work." 

'  "Mr.  Griffin  also  worked  on  the  bam,  but  I 
do  not  remember  what  I  paid  him.  I  paid  Mr. 
Griffin  at  the  rate  of  $1  per  day,  bnt  I  do  not 
know-how  much  time  he  put  in,  bnt  am  sure 
he  put  in  as  much  as  half  a  day.  We  were  one 
day  rairing  the  bam,  so  that  would  be  $1.  I 
think  he  made  some  boards,  but  I  do  not  remem- 
ber what  I  paid  him  for  that,  and  I  do  not 
know  how  long  he  was  at  it.  He  made  some 
boards  up  at  the  blacksmith  shop,  and  kept  his 
own  time,  and  I  couldn't  say  whether  it  was 
as  much  as  5  days  or  not,  but  I  suppose  it 
took  him  as  much  as  8  or  4  days  or  6  or  6. 
He  was  making  the  boards  by  the  hundred,  and 
charged  from  20  to  30  cents  per  hundred,  and 
he  cut  I  think  between  two  or  three  thousand 
boards  (2,000  or  3,000).  Lum  Jones  also  work- 
ed on  that  bam  the  day  we  raised  it,  and  I 
am  not  positive  whether  he  helped  haul  the  logs 
or  not,  and  I  think  we  gave  him  a  day's  work, 
which  would  be  $1.  Bill  Brown  also  worked 
on  the  bam  one  day,  and  am  not  positive  wheth- 
er Bill  Brown  and  Lum  Jones  cut  those  logs 
and  drew  time  for  that  or  not.  I  tMnk  Mr. 
Griffin  cut  the  logs,  and  I  am  pretty  snre  that 
I  paid  for  it.  I  do  not  think  Bud  or  Frank 
could  have  cut  die  logs  themselves.  I  do  not 
know  Just  what  was  paid  for  that,  and  I  am- 
not  wUling  to  swear  that  it  was  as  nrach-as 
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$S  and  I  da  not  know  how  many  dars  that  it 
would  take  to  go  into  the  bottom  and  cut  the 
lots,  but  I  should  judge  that  It  would  take 
about  5  days,  and  paid  $1  per  da;.  No  one 
else  worked  on  the  bam  that  I  can  remember." 

Ck>ntlnulng,  he  testified  that  he  bnilt  some 
hog  wire  fence;  that  the  wire  used  on  said 
fence  cost  about  $d  to  $12 ;  that  he  also  put 
some  chicken  wire  around  his  garden,  but 
did  not  remember  wliat  it  cost  him,  but 
thou^t  It  cost  him  about  |18;  that  he 
thought  his  father  helped  him  put  the  wire 
around  the  garden. 

Testifying  further  he  said: 

"I  cannot  l>e  positive  aI>out  how  mudt  land  I 
cleared  off,  but  there  was  between  10  and  15 
acres  that  I  cleared  up  in  one  spot  last  year. 
The  work  may  have  been  done  the  year  before, 
but  last  year  was  the  first  crop  on  it.  I  cleared 
up  some  of  this  sandy  field,  ^e  sandy  field  is 
not  west  of  the  land  I  daim,  but  i)art  of  it  is 
on  the  land  that  I  now  claim.  It  is  true  that 
my  father  gave  Bud,  Frank,  and  myself  and  Mr. 
Griffin  and  all  oT  tite  boys  all  they  made  on  a 
part  of  this  land  tor  clearing  it  up.  That  I 
cleared  in  the  bottom  last  year  he  yraa  giving 
all  that  I  could  make  on  it  for  two  years  for 
clearing  it;  that  is  the  15  acres  that  I  have 
been  speaking  about.  I  do  not  know  how  much 
I  cleared  up  on  the  sandy  hill.  I  could  not 
swear  tliat  it  was  as  mudi  as  6  acres  that  I 
cleared  or  paid  for  the  clearing,  but  it  was 
3  or  4  acres  or  something  like  that.  The  other 
land  that  I  spoke  of  wasn't  in  the  boundaries 
of  the  place  where  I  now  live;  that  is,  it  is 
out  of  the  boundaries  of  the  160  acres  that  1 
now  claim;  that  is,  I  have  cleared  up  3  or  4 
acres  of  land  on  the  tract  that  I  now  claim,  but 
I  paid  for  some  clearing  down  in  the  Iiottom 
that  is  on  the  160  acres,  but  I  do  not  Imow  how 
much.  I  expect  there  was  about  25  or  30  acres 
of  that,  and  maybe  40  acres,  that  was  within 
the  boundaries  of  the  160  acres,  and  on  the  low- 
er end  next  to  the  river,  35  or  40  acres,  but  a 
part  of  it  may  be  on  the  outside  of  the  160 
acres  I  now  claim.  I  don't  know  exactly  where 
.  the  line  crosses.  I  have  never  stepped  it,  and 
do  not  know  where  the  line  would  be,  and  I 
have  never  surveyed  it.  I  mean  that  I  do  not 
know  where  the  east  boundary  line  of  the  160 
acres  I  now  claim  is  located.  I  do  not  know 
even  until  this  day  wiiere  that  line  is.  It  has 
never  l>ecn  surveyed  nor  has  it  been  pointed  out 
by  anybody.  For  that  reason  I  cannot  say  how 
much  of  that  land  that  I  liad  cleared  is  on 
the  160  acres  I  now  claim." 

"I  alleged  in  my  petition  that  the  tmm  was 
worth  $150,  and  I  have  testified  on  direct  ex- 
amination that  it  cost  that  much,  and  accord- 
ing to  the  itemized  account  I  have  given  on 
cross-examination,  according  to  the  figures  giv- 
en for  material  and  labor,  it  cost  me  $37.10, 
leaving  $112.90  unaccounted  for.  I  might  not 
have  figured  that  as  close  as  you  did  and  have 
fMgotten  now  what  that  difference  was  tor. 
The  only  explanation  tliat  I  have  to  offer  is  that 
I  did  not  figure  it  that  dose  when  I  gave  the 
estimate  to  my  attorneys  to  be  inserted  in  the 
petition. 

"I  alleged  in  my  petition  that  I  paid  for  four 
spools  of  net  wire  of  the  value  of  $18,  and  I 
testified  that  the  spools  eost  from  $3  to  $4, 


and  that  would  make  |18  at  tlw  most.  I  also 
alleged  in  the  petition  for  the  labor  of  putting 
np  tills  hog  fence  was  $15,  bnt  would  not  be 
positive  about  paying  tliat  much  for  labor. 
I  did  not  pay  Bud  or  Frank  anything,  but  I 
had  a  man  hired^  and  if  I  am  not  mistaken  I 
had  Willie  Newsome,  hired,  bnt  I  do  not  re- 
member wliether  I  paid  him  $15  or  not." 

"A  part  of  the  land  that  I  farmed  ever  since 
I  have  been  there  lias  been  on  other  parts  of 
the  farm  than  on  the  160  acres  I  daim.  Jim 
Lusk  cultivated  a  part  of  this  160  acres  in  1915 
and  paid  the  rent  to  my  father.  Bud  might  have 
cultivated  a  part  of  the  160  acres  and  paid  the 
rent  to  my  father  for  191S.  In  1916  I  cnlti- 
yated  16  or  20  acres  up  in  the  sandy  field  that 
is  on  the  160  acres  that  I  claim." 

"Yes;  Jim  Lusk  farmed  a  portion  of  the  160 
acres  last  year  and  paid  rent  to  my  father.  T 
swapped  land  with  my  father  last  year.  I  did 
not  swap  land  with  Bud  last  year,  and  I  did 
not  know  that  ha  had  any  of  the  160  acres, 
although  he  might  have  had  in  a  littie  of  the 
sandy  patch,  and  if  lie  rented  any  of  it  he  rent- 
ed it  from  my  ftttfaer  and  not  from  me.  I  would 
not  be  positive  who  tended  a  portion  of  that 
160  acres  last  year.  None  of  them  paid  me 
any  rent ;   they  all  paid  to  my  father." 

For  the  purpose  of  discussing  and  passing 
upon  the  sufficiency  of  the  evidence  to  sus- 
tain the  Judgment  of  the  trial  court,  we  have 
in  the  foregoing  tried  to  make  a  fair  state- 
ment of  the  undisputed  evidence,  and  of  tho 
proof  offered  by  appellee  for  the  purjiose  of 
establishing  his  title,  by  proof  of  the  parol 
gift  alleged  by  him  and  of  matters  incident 
thereto,  and  have  disregarded  much  evidence 
offered  by  appellant  strongly  contradictory 
of  appellee's  evidence  upon  the  facts  relative 
to  the  parol  gift  alleged  by  bim  and  the  val- 
ue of  the  Improvements  placed  on  the  land. 

[1]  It  Is  well  settled  in  this  state  that  It  is 
necessary  to  the  validity  of  a  parol  gift 
of  land  that  the  possession  be  delivered, 
and  substantial  and  valuable  Improvements 
made,  with  the  knowledge  or  consent  of  the 
donor,  upon  the  faith  of  such  gift;  and  that 
the  mere  taking  of  possession,  if  any  In  the 
case,  and  making  of  improvements  of  insig- 
nificant value,  is  not  sufficient,  especially 
where,  as  here,  the  value  of  the  rents  largely 
exceeds  that  of  the  improvements.  Wool- 
dridge  v.  Hancock,  70  Tex.  21,  6  S.  W.  818; 
Eason  v.  Eason,  61  Tex.  225;  Combest  v. 
Wall,  102  S.  W.  147;  Ann  Berta  Lodge  v. 
Leverton,  42  Tex.  18. 

[21  It  is  also  well  settled  In  this  state  that 
where  one  seeks  to  recover  title  to  land  up- 
on an  alleged  parol  grift,  as  against  one  who 
holds  the  legal  record  title,  he  must  estab- 
lish by  full,  clear,  and  satisfactory  evidence 
a  gift  of  the  and,  the  terms  and  conditions 
of  which  must  be  shown  to  be  clear  and  free 
from  ambiguity  and  doubt,  and  not  merely 
an  expression  of  an  intent  to  make  tbe  gift 
at  some  future  time  Mntphy  v.  Stell,  43 
Tex.  123;    Snover  v.  Jones,  172  S.  W.  1122. 

[S-l]  Tbe  8tatem«it  and  acts  of  Williaui 
Martin,  testified  to  by  the  witnesses  Mrs.  J. 
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M.  Xlartte,  Etiri  Jotaes,  Wiley  Williams,  Imta 
Colbert,  and  appellee,  Jess  Martin,  relatlre 
to  the  alleged  gift,  cannot  be  said  to  be  evi- 
dence of  a  gift  free  from  ambiguity  and 
doubt.  The  testimony  of  these  witnesses  Is 
not  such  foU,  clear,  and  satisfactory  evi- 
dence as  Is  required  to  take  a  paioH  agree- 
ment for  the  transfer  of  title  to  land  out  of 
tbe  statute  of  frauds,  nor  it  Is  sufficient  to 
warrant  a  finding  that  William  Martin  had 
given  appellee  the  land  claimed  by  hlni,  or 
that  he  had  unconditionally  promised  it  to 
him  in  the  future.  But,  on  the  contrary,  the 
evidence  as  a  whole  shows  ttiat  William 
Martin  had  and  retained  charge  and  con- 
trol of  said  land,  matting  rental  contracts 
with  tenants,  cultivating  a  part  thereof  year 
after  year;  that  be  contracted  during  said 
years  for  the  clearing  of  parts  of  said  land, 
giving  to  the  tenants  so  clearing  the  same 
use  of  the  land  so  cleared  by  them,  respec- 
tively, for  one  year  for  their  labor;  that  he 
assessed  the  land  for  taxes,  and  paid  all  tax- 
es due  thereon  up  to  date  of  his  death;  and 
that  he  alone  paid  tbe  interest  due  on  tbe 
I8.00O  debt  against  the  entire  908%-acre 
tract. 

The  testtmony  of  a[H>ellee,  J.  M.  Martlu, 
tbe  only  witness  who  testified  as  to  the  val- 
ue of  Improvements  which  he  alleges  he 
made  on  the  land,  clearly  shows  that  the 
value  of  such  improvements  was  of  In'sig- 
niflcant  amount,  and  much  less  than  the  val- 
ue of  the  rents  of  the  land. 

"To  constitiite  a  valid  gift  inter  vivos,  there 
mast  be  a  grataitons  and  absolute  transfer  of 
the  property  from  the  donor  to  the  donee,  tak- 
ing effect  immediately,  and  fully  executed  by 
£  delivery  of  the  property  by  the  donor  and  an 
acceptance  by  the  d<»iee.  Such  gifts  can  have 
no  reference  to  the  future,  but  go  into  immedi- 
ate add  absolute  effect.  14  Am.  &  Bug.  Ency. 
Law  (2d  E5d.)  p.  1015." 

"It  has  been  said  that,  to  establish  a  gift  by 
parol,  the  proof  must  be  dear  and  free  from 
all  ambiguity  and  doubt.  Combest  v.  Wall, 
102  S.  W.  147." 

"In  order  to  remove  a  parol  contract  for  the 
sale  of  land  from  the  operation  of  the  statute 
of  frauds,  its  terms  and  conditions  must  be 
clear  and  free  from  all  ambiguity  and  doubt, 
and  it  must  be  established  by  full,  clear,  and 
satisfactory  evidence.  Snover  v.  Jones,  172  S. 
W.   1122." 

In  Ann  Berta  Lodge  t.  Leverton,  42  Tex. 
at  page  26,  It  Is  said: 

"It  is  w^  settled,  whea  the  purchaser  has 
been  fully  compensated  for  his  improvements, 
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or  has  gained  more  by  his  possession  than  he 
has  expended  in  improvements^ '  they  wlQ  not 
avail  him  as  a  gtound  tor  specific  execution. 
Wack  V.  Sorfaer,  4  Wheat.  387 ;  Eckert  v.  Bck- 
ert,  332;   O'Seliey  v.  Otompson,  2  ttonn.  271." 

Alleged  parol  gifts,  asserted  for  the  first 
time  after  the  death  of  the  donor,  to  be  up- 
held ought  to  be  above  question  or  suspicion 
at  all  times ;  but  more  especially  when  they 
render  inoperative,  as  they  would  in  this 
case,  the  provisions  of  the  will  made  by  the 
alleged  donor.  The  evidence  to  support  th^m 
ought  to  be  full  and  clear  and  free  from  un- 
certainty, for  the  temptation  to  seize  upon 
statements  made  by  the  deceased  alleged  do- 
nor might  be  too  often  yielded  to  under  the 
Influence  of  interest  or  promptings  of  aver- 
ice,  and  produce  most  grievous  wrongs.  The 
facility  with  which  such  alleged  gifts  are 
sometimes  proved  Is  suggestive  of  gi-eat  <a*- 
tion  in  weighing  the  evidence  adduced  to 
sustain  them.  To  doubt  them  ought  to  be  to 
deny  them. 

"  'Around  every  other  disposition  of  the  prop- 
erty of  the  dead  the  legislative  power  has 
thrown  safeguards  against  fraud;  and  perjury. 
Around  this  mode  (donatio  mortis  causa)  the 
requirement  of  actual  delivery  is  the  only  sub- 
stantial protection,  and  the  courts  should  not 
weaken  it  by  permitting  the  substitution  of 
convenient  and  easily  proved  devices.'  Keepers 
V.  Fidelity  Title  &  Deposit  Oo.,  56  N.  J.  Law, 
808  {28  ^tl.  586],  23  L.  B.  A.  184  [44  Anu 
St.  Rep.  307]. 

"Mindful  of  the  facility  with  which,  after 
the  alleged  donor  is  dead,  fraudulent  claims  of 
ownership  may  be  founded  on  pretended  gifts 
of  his  pr(q;)erty,  asserted  to  have  been  made 
while  he  was  living,  it  is  but  a  salutary  precau- 
tion which  demands  explicit  and  convincing 
evidmce  of  every  element  needed  to  constitute 
a  valid  donation,  whether  It  be  a  donation  inter 
vivos  or  mortis  causa.  Even  then  fraudulent 
claims  may  prevail,  but  the  rigid  requirement 
of  the  clearest  proof  wHl  at  least  diminish  the 
number."  Whalen  v.  Milholland,  89  Md.  212} 
43  Aa  48,  44  li.  R.  A.  at  pages  212,  218. 

We  are  of  the  opinion  that  the  evidence 
adduced  to  prove  the  alleged  gift  of  the  1(50 
acres  of  land  claimed  by  appellee  Is  too  in- 
conclusive and  vague  to  support  the  appel- 
lee's dalm. 

For  this  and  other  reasons  we  have  assign- 
ed, the  Judgment  of  the  trial  court  in  favor 
of  appellee  is  reversed,  and  Judgment  Is  here 
rendered  in  favor  of  appellant  for  the  entire 
998^  acres  of  land  sued  for  by  her. 

Reversed  and  rendered. 
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MONK,  Judge,  et  al.  t.  CBOOKBB. 
(So.  7605.) 

(Conrt  of  Ciyil  Appeals  o£  Texas.    Galveston. 
Nov.  14,  1918.) 

1.  Mandamtts  *=»151(2)— Necessabt  Pabtiks 

— MUBTICIPAI-rnES. 

The  city  was  not  a  necessary  party  to  man- 
damus by  district  attorney  to  compel  jndge  and 
clerk  of  corporation  conrt  to  permit  petitioner 
to  prosecute  all  criminal  cases,  and  to  tax  costs 
in  such  cases  in  his  favor,  although  city  ordi- 
nances attempting  to  deny  him  such  right  were 
tovolved. 

2.  Statdtks  «=>279— Pijbadin«— NBOESsrrr. 

In  mandamus  by  district  attometr  to  com- 
pel the  Judge  and  derk  of  a  city  court  to  per- 
mit plaintiff  in  the  future  to  prosecute  all  crim- 
inal cases  in  such  court,  and  to  require  the 
derk  to  tax  fees  in  the  future  to  plaintiff's  fa- 
vor,  but  not  to  recover  any  fees,  it  was  not  nec- 
essary to  spedfically  plead  to  the  petition  the 
state  statutes  givtog  him  such  right. 

8.  Pleading  <8=5>403(2)— Omissions— Odbk  bt 
Answeb. 
In  mandamus  agamst  dty  officer,  whereto 
the  right  sought  was  based  on  city  ordtoances, 
the  officer  could  not  complain  of  an  order  over- 
ruling a  plea  to  abatement  on  the  ground  that 
platotiff  did  not  specially  plead  the  ordinances, 
where  the  officer  specially  pleaded  such  ordi- 
nances to  his  answer. 

4.  MAIfDAMUS    <S3»187(4)  —  AFFEAI/— Mattebs 

Reviewabue— Saving  Objections. 
In  mandamus  a  party  who  did  not  object  to 
the  court's  deddtog  the  case  on  the  evidence 
before  it,  and  did  not  offer  any  further  evi- 
dence, cannot  complain  that  there  should  have 
been  a  further  hearing  on  the  facts,  if  the 
facts  before  the  court  were  suffident  to  sustato 
the  judgment. 

5.  Uandahus  4s>164(3)— Denials  and  Fazl- 
UBB  TO  Dent. 

In  mandamus  by  district  attorney  to  com- 
pel judge  and  derk  of  the  dty  court  to  per- 
mit him  to  prosecute  all  criminal  cases  to  such 
court,  where  the  judge  specially  denied  an  al- 
legation to  the  petition  that  he  refused  to  per- 
mit the  platotiff  to  prosecute  cases  to  bis 
court,  but  did  not  deny  an  allegation  to  a  veri- 
fied supplemental  petition  that  he  purposely  set 
cases  so  that  platotiff 'Or  his  assistants  could  not 
be  present,  the  district  court  was  authorized,  to 
the  absence  of  other  evidence,  to  find  that  the 
judge  refused  to  recognize  platotiff's  right 

6.  Uandakus  *=»187(9)— Appeal— Harmless 
Ebbob. 

If  the  facts  to  mandamna  did  not  show  that 
defendant  had  denied  plaintiff  a  right  com- 
manded by  the  judgment  to  be  accorded  him, 
the  defendant  was  not  prejudiced  thereby, 
where  the  writ  was  properly  granted  upon  oth- 
er grounds. 

7.  DiSTBIOT  AND  PB08ECI7TINO  ATTOBNETB  4=> 

5(1)— Compensation— Fees. 
An  ordtoance  of  the  town  of  Magnolia  Park, 
to  Harris  county,  fixtog  the  fees  of  the  city  at- 


torney to  ettnlnal  cases  t*-  b«  taxed  agatost 
the  defendant,  bat  providtog  that  no  fees  should 
be  taxed  unless  the  dty  attorney  prosecuted  to 
person,  will  not  be  construed  as  forbiddmg  fees 
to  be  taxed  to  favor,  of  the  district  attorney  of 
such  county,  allowed  him  under  Vernon's 
Sayles'  Ann.  Glv.  Bt  1014,  arts.  845a,  345b; 
Code  Cr.  Proc.  1911,  arts.  1177,  lllfe,  1180. 

8.  District  and  Pbosecutino  Atiobnets  €=» 
6(1)— Fees— Crrr  CouBTa 

Although  a  dty  to  Harris  county  could,  un- 
der Code  Cr.  Proc.  1911,  art  1177,  provide 
that  no  fees  should  be  allowed  attorneys  prose- 
cuttog  criminal  cases  to  the  dty  court,  it  could 
not  fix  a  fee  to  be  taxed  to  cases  prosecuted  by 
the  city  attorney,  and  then  deny  the  district 
attorney  of  the  county  a  right  to  fees,  in  view 
of  Vernon's  Sayles'  Ann.  Civ.  St  1914,  arU. 
345a,  346b:  Code  Or.  Proc  1911,  arts.  1179, 
1180. 

9.  CisnairAii    Law    «3>252(1)  —  Municipal 
C0ITBI9— Notice  of  Complaint. 

The  jndge  of  a  munidpal  court  need  not 
notify  the  district  attorney  of  the  filtog  of 
crimmal  complaints  to  his  court 

10.  DiBTBIOT     AND     P]i08EC€TON0     AtTOBITBTS 
*=>7(1)— DISQUALDTCATIPN  OW  DiBTBICT  AT- 

TOBNET— Cmr  Attobnet. 
A  city  attorney  to  Harris  county  may  proee- 
cDte  cases  to  the  dty  court  under  state  Uiw, 
where  the  district  attorney  is  disqualified  or  re- 
fuses to  act,  to  view  of  Vernon's  Sayles'  Ann. 
Civ.  St  1914,  art  345a. 

Error  from  District  Court,  Harris  Connty ; 
William  Masterson,  Judge. 

Mandamus  by  Jcdia  H.  Orooker,  Criminal 
District  Attorney  for  Harris  Ooanty,  to  com- 
pel W.  E.  Monk,  Judge,  and  O.  M.  ^mltli. 
Clerk,  of  the  Corporation  Oourt  of  Magnolia 
Park,  to  permit  plaintiff  to  prosecute  all 
cases  in  such  court,  and  to  tax  fees  in  his 
favor.  From  a  Judgment  in  favor  of  plain- 
tiff, defendants  bring  «rror.  Reformed  and 
affirmed. 

A.  C.  Van  Velzer  and  John  B.  Tork,  botb 
of  Houston,  for  plaintiffs  in  error. 

John  H.  Crooker,  H.  H.  (Tooper,  T.  J.  Har- 
ris, Elwlng  Boyd,  I*.  M.  WllUamsoa,  and 
Frank  Williford,  Jx.,  all  of  Houston,  for  de- 
fendant in  error.  , 

PT.BASANTS,  O.  J.  This  is  a  salt  tor  man- 
damus brought  by  John  H.  Crooker,  crim- 
toal  district  attorney  for  Harris  county, 
against  W.  E.  Monk,  Judge,  and  0.  M.  Smith, 
clerk,  of  the  corporation  court  of  Magnolia 
Park,  an  incorporated  town  in  Harris  county. 

Plaintiff's  petition  alleges,  in  substance, 
that  by  the  acts  of  the  Legislature  cteatiiig 
the  ofRce  of  criminal  district  attorney  it  was 
provided  that  the  district  attorney  and  hla 
assistants  should  have  the  exclusive  right  to 
prosecute  criminal  cases  in  all  the  courts  of 
Harris  county,  and  to  receive  the  fees  provid- 
ed by  law  therefor;  that  the  said  corpora- 
tion court  of  Magnolia  Park  was  a  court  an- 
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tboilzed  by  law  to  try  crltnlnal  casei  and  baa 
been  for  more  than  two  years;  that  the  fee 
prescribed  by  law  ft>r  criminal  eases  In  said 
conrt  was  |5  for  ail  pleas  of  guilty r  and  $10 
(or  all  conTlctl<m8  on  pleas  of  not  (Toilty.  and 
tbat  defendants  refused  to  permit  plaintiff 
to  appear  in  said  court  and  prosecute  said 
cases  therein,  and  have  refused,  and  now 
refuse,  to  tax  fees  provided  by  law  for  con- 
Tlctlons  therdn  In  favor  of  plaintiff.  It  is 
farther  alleged  tbat  plaintiff  was  at  all  times 
ready  to  perform  the  duties  of  such  prosecu- 
tor in  said  court,  by  himself  and  through  his 
assistants.  The  i»rayer  of  the  petition  is  for 
a  writ  at  mandamus  compelling  the  said 
Monk  to  permit  lAalntlff  to  prosecute  all  cas- 
es in  said  court,  and  requiring  the  said  Smith 
to  tax  the  fees  provided  by  law.  This  peti- 
tion was  verified  by  the  oath  of  the  plaintiff. 
To  tills  petition  the  defendants  filed  a  plea 
in  abatement  <m  the  gronnd  that  the  corpora- 
tion of  Magnolia  Park  was  a  necessary  par- 
ty to  ttae  salt.  They  also  preseated  several 
exceptions  to  the  petition,  one  of  which  was 
to  "so  mncb  of  said  petition  as  alleges  the 
right  in  plaintiff  to  collect  fees  from  the  de- 
fendants, w  by  or  tluroagh  defendants,  or 
from  said  munldpellty,  because  same  are 
mere  cmdnslons  of  the  pleader,  and  are 
vBgne  and  indefinite,  and  do  not  set  up  any 
(^rter,  ordinance,  or  statute  or  other  fact 
apon  whldi  said  conclusions  depend." 

The  plea  In  abatement  and  all  exceptions 
to  the  petition  were  overruled  by  the  trial 
court 

The  answer  of  the  defendants,  which  was 
sworn  to,  spedflcally  denied  that  the  law 
gave  none  other  than  the  district  attorney  the 
tight  to  prosecute  criminal  cases  In  said 
court,  or  gave  him  the  right  to  prosecute  all 
criminal  cases  in  aaid  court.  It  further  de- 
nied the  allegaticms  of  the  petition  that  the 
district  attorney  bad  the  right  to  receive 
the  fees  for  iMrosecutions  in  said  court,  and 
that  the  defendant  Monk  had  refused  to  per- 
mit the  district  attorney  or  his  assistants  to 
prosecute  In  said  court,  and  that  defendant 
Smith  has  refused  to  tax  fees  all<nred  by 
law  to  plaintiff.  It  la  further  alleged  tbat 
the  ordinance  of  soch  dty  covers  many  desig- 
aated  subjects  enwnerated  tbereln,  and  pro- 
vided for  fines  fbr  infractions  thereof,  not 
covered  by  tbe  state  law,  and  that  there  is  no 
provision  of  law  for  the  taxation  of  a  fee 
for  the  district  attorney,  and  tbat  the  plain- 
tiff had  never  began  a  prosecution  before 
such  court,  and  tbat  idaintiff  was  so  inac- 
cessible to  sucli  court  as  to  practically  deny 
the  aid  of  counsel  thereto.  Further  allega- 
rion,  that  the  ordinances  of  the  city  prevent 
and  prohibit  tbe  taxing  or  collecting  of  a  fee 
for  plaintiff,  was  made;  that  the  defendant 
Smith  taxes  fees  as  provided  by  ordinances, 
and  under  the  direction  of  the  defendant 
Monk,  and  If  said  Monk  directed  him  to  do 
BO,  and  said  ordinances  permitted  him  to  do 
10^  be  would  tax  tees  for  plaintiff. 


Plalntlfl  filed  a  supplemental  petition  on 
the  19th  day  of  May,  1917,  hi  which  he  al- 
leged that  the  ordinances  pleaded  by  defend- 
ants had  all  been  passed  since  the  filing  of  his 
petition,  and  alleged  that  the  defendants  pur- 
posely set  tbe  cases  in  said  court  without  any 
opportunity  for  i^alntiff  or  bis  assistants 
to  be  present,  and  that  defendants  knew 
plaintiff  was  always  ready  and  willing  to  ap- 
pear and  prosecute  said  causes,  and  that  sudi 
conduct  and  acts  were  purposely  done  to  pre- 
vent plalntlfl  end  his  assistants  from  being 
present  and  conducting  the  trial  of  cases  in 
said  court,  and  that  Budi  conduct  amounted 
to  a  practical  denial  of  plaintiff's  rights. 
This  supplemental  petition  was  sworn  to,  and 
was  not  In  any  manner  doaied  by  defendants. 
Thla  cause  had  been  passed  from  April  5th, 
from  time  to  time,  at  the  request  of  the  de- 
fendants, until  the  19th  day  of  May,  wh«i 
their  pleading  was  first  filed,  and  was  tried 
on  that  date  on  said  pleading,  together  with 
exhibits  attadied  to  defendants'  answer,  and 
the  admission  in  court  by  the  plaintiff  tbat 
he  did  not  claim  the  right  to  prosectite  mat- 
ters covered  by  ordinances  of  the  dty  of 
Magnolia  Park  which  did  not  Involve  an  in- 
fraction of  the  penal  lawfi  of  the  state  of  Tex- 
as, and  defendants'  admission  thft  they  did 
not  doiy  the  right  of  itointlff  and  his  as- 
sistants to  appear  and  contnH  the  prosecu- 
tion of  offenses  against  the  state  laws  or  at 
local  ordinances  which  were  covered  by  or 
in  violatlcHi  of  the  state  law;  and  thereupon 
the  court  entered  its  judgment  In  favor  of 
plaintiff,  awarding  him  a  writ  of  mandamus 
requiring  the  defendant  Monk,  as  judge  of 
the  munidpal  court  of  Magnolia  Park  to  per- 
mit the  plaintiff,  as  criminal  district  attorney 
of  Harris  county,  Tex.,  and  his  assistants  in 
office,  to  exclusively '  control,  manage,  and 
conduct  the  prosecutions  as  prosecuting  at-, 
tomey  in  all  cases  of  prosecutions  for  viola- 
tions of  the  state  laws  of  Texas,  and  for  vio- 
lation of  the  ordinances  of  said  munidpallty 
in  an  cases  where  said  ordinances  cover  or 
Involve  offenses  which  are  penal  under  the 
state  law,  and  requiring  the  defendant  Smith 
to  tax  as  costs  in  each  case  of  such  prosecu- 
tions such  fee  for  the  said  criudnal  district 
attorney  as  he  is  entitled  to  according  to 
law,  as  prayed  tor  in  plaintiff's  petition  here- 
to. 

Appellants'  first  assignment  predicates  er- 
ror upon  the  refusal  of  the  court  to  sustato 
the  plea  in  abatement. 

[1]  We  cannot  agree  with  appellants'  con- 
tention tbat  the  corporation  of  Magnolia 
Park  was  a  necessary  party  to  this  suit  It 
is  true  that  the  ordinance  pleaded  by  de- 
fendants, which  was  passed  by  the  city  coun- 
cil of  Magnolia  Park,  attempted  to  prevent 
the  district  attorney  from  prosecuting  cases 
in  the  corporation  court  by  providing  that 
in  cases  not  prosecuted  by  the  dty  attorney 
the  fees  provided  by  the  ordinances  for  the 
prosecuting  attorney  should  not   be  taxed 
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Against  tlike  defendants,  and  tbat  the  Inter- 
pretation and  validity  of  this  ordinance  are 
tbe  main  Iwues  in  this  oult;  but  no  judg- 
ment is  songbt  against  the  city,  and  it  cer- 
tainly is  not  the  law  that  in  every  suit 
against  an  officer  of  a  dty  or  town  In  his 
official  capacity,  in  whltih  the  construction 
or  raUdity  of  an  ordinance  of  the  dty  or 
town  is  involved,  that  such  corporation  is  a 
necessary  party  to  the  suit,  and  we  are  cited 
to  no  case  which  bo  holds.  In  the  case  of 
Howth  V.  Greer,  40  Tex.  Ov.  App.  552,  90 
S.  W.  211,  which  was  a  suit  by  the  county 
attorney  of  J^erson  county  against  the  re- 
corder, dty  attorney,  dty  marshal,  and  city 
secretary  of  the  dty  of  Beaumont  for  man- 
damus to  oomi>el  said  officers  to  permit  the 
count  attorney  to  prosecute  state  cases  In  the 
recorder's  court  of  the  dty,  and  to  coUect 
and  pay  over  to  plaintiff  the  fees  provided  by 
ordinance  for  the  prosecuting  attorney  In 
such  cases,  the  city  of  Beaumont  was  made  a 
party  defendant  The  question  of  whether 
the  dty  was  a  necessary,  or  even  a  proper, 
party  to  the  suit  was  not  raised,  and  was 
not  passed  upon  or  considered  by  the  court  in 
disposing  of  the  appeal. 

[2, 3]  The  second  assignment  of  error  com- 
plains of  tfie  ruling  of  the  court  in  refusing 
to  sustain  defendants'  exceptions  to  the  al- 
legations of  the  petition  that  plaintiff  bad  the 
right  under  the  law  to  a  fee  of  $5  for  eadi 
conviction  on  a  plea  of  guilty,  and  $10  In 
each  conviction  on  a  plea  of  not  guilty,  be- 
cause such  allegations  "are  conclusions  of 
the  pleader,  and  are  vague  and  Indefinite, 
and  do  not  set  up  as  a  fact  any  charter,  ordi- 
nance, or  statute  or  other  fact  upon  wbldi 
said  conclusions  depend." 

We  do  not  think  the  trial  court  erred  in 
overruling  this  exception.  Plaintiff  Is  not 
seeking  in  this  suit  to  recover  any  fees,  and 
therefore  he  was  not  required  to  plead  facts 
which  would  entitle  him  to  such  recovery. 
In  so  far  as  his  right  to  prosecute  cases  in 
the  -corporation  court,  and  to  have  fees  taxed 
in  prosecutions  which  he  may  hereafter  con- 
duct in  said  court,  is  conferred  by  the  stat- 
ute law  of  the  state,  he  was  not  required  to 
specially  plead  such  statute.  In  so  far  as 
the  rights  claimed  by  blm  were  c<mferred  by 
the  ordinances  of  the  corporation  of  Mag- 
nolia Park,  bis  failure  to  spedally  plead  such 
ordinances  was  supplied  by*defendants,  who 
specially  pleaded  all  of  the  ordinances  upon 
the  subject,  and  made  certified  copies  there- 
of, attached  as  exhibits,  a  part  of  their  an- 
swer. 

[4-(]  The  third  assignment,  by  which  ap- 
pellants .complain  of  the  judgment  on  the 
ground  that  evidence  was  heard  upon  the 
issues  of  fact  raised  by  the  pleadings  and  the 
mandamus  was  granted  as  prayed  for,  with- 
out any  trial  on  the  fact  issues  raised  by  the 
pleadings,  is  without  merit.  The  judgment 
r^dtes  that  the  case  was  heard  upon  the 
lUeadlngs  and.  the  exhibits  attached  thereto 


and  the  adnds^ons  of  the  parties.  Ko  excep- 
tion was  taken  by  the  defendants  to  the 
court's  deciding  the  case  upon  the  evidence 
before  it>  and  no  further  evidence  was  offer- 
ed by  the  defendants.  If  the  facts  before 
the  conrt  are  snflicient  to  sustain  the  judg- 
ment, appellants'  complaint,  made  after  the 
judgment  was  rendered,  that  there  should 
have  been  a  further  hearing  on  the  facts,  will 
not  be  heard  when,  without  objection,  they 
permitted  the  case  to  be  dedded  upon  the 
{heading  and  the  evidence  before  the  court 
The  only  fact  put  in  issue  by  the  pleadings 
and  evidence  which  formed  any  basis  for  the 
Judgment  rendered  was  whether  the  defend- 
ant Monk  had  refused  to  permit  appellee  to 
prosecute  state  cases  in  the  corporatioa 
court.  Monk  expressly  dokied  this  allega- 
tion of  the  petition.  In  answer  to  this  denial 
appellee  pleaded  under  oath  that,  while  Monk 
had  not  expressly  refused  to  allow  him  to 
prosecute  such  cases,  he  had  in  effect  done 
so  by  arranging  the  docket  of  the  court  and 
calling  the  cases  for  trial  at  a  time  when  It 
was  impossible  for  appellee  or  any  of  bis  as- 
sistants to  be  present.  This  sworn  statement 
of  appeUee  was  not  denied.  We  think  the 
trial  court  was  authorized,  upon  this  state 
of  the  evidence,  to  find  that  defendant  Monk 
had  refused  to  recognize  tdaintUTs  right  to 
conduct  the  prosecutioa  of  state  cases  in 
the  corix>ratloo  court.  If  thia  holding  is  not 
sound,  and  the  mandamus  granted  should  not 
have  commanded  Monk  to  accord  aK>ellee 
a  right  which  had  not  been  denied  hin>,  the 
mandamus  having  been  properly  granted  up- 
on other  grounds,  the  inclusion  of  this  conii 
uiand  in  the  judgment  cannot  possibly  Injure 
appellant  Monk.  The  cases  of  Teat  ▼.  Mc- 
Gaughey,  85  Tex.  486,  22  S.  W.  302,  De  Poy< 
ster  V.  Baker,  89  Tex.  155,  34  S.  Wl  lOe.  and 
Clark  V.  Terrell,  98  Tex.  15,  81  S,  W.  4,  which 
hold  that  In  an  original  mandamus  proceed' 
Ing  in  the  Supreme  Court  a  mandamus  wU| 
be  denied  if  an  issue  of  fact  Is  presentedi 
have  no  application  to  this  suit. 

The  defendant  Smith  admitted  in  bis  an< 
swer  that  he  had  refused,  and  still  refuses] 
to  tax  any  fees  for  appellee  in  (d«te  case^ 
prosecuted  by  am>ellee  In  the  corporatioa 
court,  and  defended  his  action  solely  upoi; 
the  ground  that  by  the  ordinances  of  the  cor 
poratiou  of  Magnolia  Park  he  was  forbiddeiq 
to  tax  such  fees.  These  ordinances  wer^ 
^[>ecially  pleaded  by  him,  and,  as  befon 
stated,  were  attached  to  his  answer  as  ex| 
hibits,  and  submitted  to  the  court  as  evi^ 
dence  upon  the  trial  of  the  case. 

This  brings  us  to  the  discussion  of  th^ 
main  questions  in  the  case,  vis.,  the  coni 
struction  of  the  ordinances,  and  whether  o\ 
not  the  corporation  was  auth<»ized  by  ordij 
nances  to  prohibit  the  taxing  of  fees  aUowe<| 
by  law  for  the  district  attorney  in  state  case^ 
prosecuted  by  him  in  the  corporation  courtj 

Article  345a,  Vernon's  Sayles'  CSvll  Statj 
utes,  which  creates  the  office  oX  criminal  dUj 
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trict  attorney  oi  Harris  county,  contains  tbe 
foUowins  provisions: 

"And  he  shall  hare  ezclnsive  control  of  all 
criminal  cr.sea  wherever  pending,  or  in  what- 
pver  court  in  Harris  county  that  now  has  juris- 
diction of  criminal  cases,  aa  well  as  any  or  all 
courts  that  may  he  hereafter  created  and  given 
jnrisdiction  of  any  criminal  cases,  and  he  shall 
collect  the  fees  therefor  provided  by  law.  He 
shall  also  have  control  of  any  and  all  cases 
beard  on  habeas  corpus  before  any  dvil  dis- 
trict court  of  Harris  county,  as  well  as  b«foie 
the  criminal  court  of  said  county.  The  crim- 
inal district  attorney  of  Harris  county  shall 
have  and  exercise,  in  addition  to  the  Bpecifi,c 
powers  given  and  duties  imposed  upon  him  by 
this  act,  all  such  powers,  duties  and  privileges 
within  said  criminal  district  of  Harris  county 
as  are  by  law  now  conferred  or  which  may 
hereafter  be  conierred  upon  district  and  county 
attornejrs  in  the  various  counties  and  judicial 
districts  of  this  state.  It  is  further  provided 
that  he  and  bis  assistants  shall  have  tbe  «z- 
clusive  right,  and  it  shall  be  their  sols  duty  to 
perform  the  duties  provided  for  in  this  act, 
except  in  cases  of  the  absence  from  the  county 
of  the  criminal  district  attorney  and  his  as- 
sistants, or  their  inability  or  refusal  to  act; 
and  no  other  person  shall  have  the  power  to 
perform  the  duties  provided  in  this  act,  or  to 
represent  the  state  in  any  ease  in  Harris  coun- 
ty, except  in  case  of  the  absence  from  Harris 
eonnty,  or  the  disability  or  refusal  to  act,  of 
tlie  criminal  district  attorney  and-  his  assist- 
anu." 

Article  345b  of  said  Statntes  makes  the  fol- 
lowing provlsica,  among  others,  for  the  pay- 
ment of  fees  to  said  district  attorney: 

''The  criminal  district  attorney  shall  also  re- 
ceive snch  fees  in  misdemeanor  cases,  to  be 
paid  by  the(  defendant  and  by  tbe  county,  as  is 
now  provided  by  law  for  district  and  county 
kttomeys,  and  be  shall  also  receive  such  com- 
pensation for  other  services  rendered  by  him 
as  is  now,  or  may  hereafter  be,  authorized  by 
law  to  be  paid  to  other  district  and  county  at- 
torneys in  this  state." 

Article  1177  of  tbe  Revised  Criminal  Sta^ 
utes  of  1911  (Code  Or.  Proc.)  provides  that 
the  attorney  who  represents  the  state  In  a 
criminal  action  In  a  Ju8tice'i<,  mayor's,  or 
recorder's  court  shall  for  each  conviction  re- 
(•eive  a  fee  of  |10,  unless  otherwise  provided 
by  the  ordinances  of  any  incorporated  dty 
or  town. 

Article  UTS  of  said  Statutes  provides  that, 
where  a  cmivictian  is  had  upon  a  idea  of 
anility  before  a  Justice,  mayor,  or  recorder, 
the  attorney  representing  the  state  shall  be 
allowed  a  fee  of  $5. 

Article  1180  pitoTldes  that  no  fee  shall 
be  allowed  the  attorney  unless  he  is  present 
representing  tbe  state  on  the  trial,  or  has 
taken  some  aeticm  therein  for  the  sUite,  or  is 
present  and  ready  to  represent  the  state, 
provided,  when  pleas  of  guilty  are  entertain- 
ed and  accepted  in  the  jnsOce  court  at  some 
time  other  than  a  regular  term  of  tbe  court. 


a  fee  of  15  shall  be  allowed  the  county  at- 
torney. 

[7]  One  of  the  ordinances  pleaded  by  tbe 
defendant  Smith  fixes  fees  for  the  city  at- 
torney for  prosecuting  criminal  cases  In  the 
corporation  court  at  $10  upon  conviction  up- 
on a  plea  of  not  guilty,  and  $5  upon  convic- 
tion on  a  plea  of  guilty,  to  be  taxed  as  costs 
against  the  defendant,  and  provides  that,  in 
case  the  dty  attorney  does  not  prosecute  in 
person,  no  fee  shall  be  allowed,  taxed,  or  col- 
lected from  the  defendant.  We  think  the  pro- 
vision of  this  ordinance  forbidding  tbe  tax- 
ing of  fees  where  the  dty  attorney  does  not 
prosecute  can  only  be  properly  construed  to 
apply  to  the  taxing  and  collection  of  fees 
for  the  dty  attorney,  and  it  was  not  Intend- 
ed by  the  ordinances  to  forbid  the  taxing  of 
fees  allowed  by  law  to  the  district  attorney 
In  cases  In  the  corporation  court  which  tbe 
law  makes  It  bis  duty  to  prosecute. 

Another  of  the  ordinances  pleaded  is  as 
follows: 

"Be  it  ordained  by  the  city  council  of  the 
city  of  Magnolia  Park,  that  where  by  ordinance 
it  is  the  duty  of  an  official  of  said  city  to  do 
any  act  or  perform  any  service  for  or  in  the 
name  or  on  behalf  of  said  city,  and  conipensa- 
tion  is  provided  therefor  to  such  official  as  fees 
or  otherwise,  in  case  such  official  fails  or  re- 
fuses to  perform  such  duty  or  act  therein,  and 
some  other  person,  whether  he  be  offidal  of 
said  dty  or  of  the  district  or  state,  or  other- 
wise, acts  therein  or  performs  tbe  duty  or 
service  of  the  offidal  of  said  city,  such  other 
shall  not  be  entitled  to  compensatioa  therefor, 
and  no  fee  or  costs  shall  be  taxed  therdn  in 
his  behalf." 

[t]  This  ordinance  by  express  terms  de- 
nies any  comp^satlon  to  any  state  or  county 
officer  who  performs  any  service  on  behalf 
of  the  dty  which  by  any  ordinance  it  is 
made  the  duty  of  a  dty  ofQcer  to  perform, 
tinder  the  provisions  of  these  ordinances, 
appellants  contend  that  the  appellee  Is  not 
entitled  to  have  tbe  fees  allowed  him  by  law 
for  prosecuUng  state  cases  in  the  corpora- 
tion court  taxed  as  costs  against  tbe  defend- 
ant in  tbe  case.  If  this  was  the  purpose  «f 
tbe  dty  coundl  in  passing  the  above-men- 
tioned ordinance,  and  they  are  so  construed, 
we  do  not  think  they  are  valid.  Tbe  city 
council  had  authority  by  ordinance  to  pro- 
vide for  different  fees  for  prosecuting  at- 
torneys in  the  corporation  court  than  those 
fixed  by  the  statute,  and  If  the  council  saw 
fit  they  might  have  provided  that  no  fees 
should  be  taxed  against  defendants  In  cases 
prosecuted  In  the  corporation  court.  But 
having  fixed  fees  in  such  cases,  just  as  they 
are  fixed  In  the  statute,  we  do  not  think  they 
were  authorized*  to  provide  that  such  fees 
could  only  be  taxed  wben  the  cases  wtr* 
prosecuted  by  the  dty  attorney,  and  must  be 
remitted  when  the  county  attorney  in  tlie  per- 
formance of  his  duty  has  conducted  the 
prosecution  of  the  case. 
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[1,10]  Tbls  conclusion  requires  an  affirm- 
ance of  the  Judgment  at  tbe  court  below  in 
the  main.  In  other  asslgnmeits  presented 
by  appellants,  complaint  Is  made  of  that  por- 
tion of  the  Judgment  commanding  the  de- 
fendant Monk  to  notify  appellee  of  the  filing 
of  complaints  In  the  corporation  court  We 
think  the  objection  to  this  part  of  the  Judg- 
ment, on  the  ground  that  it  Is  not  made  the 
duty  of  the  Judge  by  any  statute  or  ordinance 
to  give  such  notice.  Is  valid  and  must  be  sus- 
tained. Another  objection  to  the  Judgment 
is  that  it  forbids  the  city  attorney  from  pros- 
ecuting cases  covered  by  the  state  law  when 
the  district  attorney  is  disqualified  or  refuses 
to  prosecute.  If  the  Judgment  can  be  so  con- 
strued It  is  manifestly  erroneous  in  this  par- 
ticular. We  tlilnk  the  Judgment  should  be 
reformed  In  the  respects  last  mentioned,  and 
as  so  reformed  should  be  affirmed,  and  It  has 
been   so  ordered. 

Reformed  and  affirmed. 


FBICE  ▼.  INTERNATIONAL  &  G.  N.  BY. 
CO.  et  aL    (No.  6082.) 

(Conrt  of  Civil  Appeals  of  Texas.     San  Anto- 
nio.   Nov.  20,  1918.    Behearing  De- 
nied Dec.  18, 1918.) 

1.  Mabteb  and  ItesvANT  ^=>89(3)— Injubt  or 
Tbaok— Tbebpasseb. 

Employ^  of  railroad  company,  injured  while 
riding  upon  track  in  a  motorcycle  by  invitation 
of  another  employ^  after  working  hours,  motor- 
cycle being  run  down  by  freight  train,  held  a 
"treapaBser." 

2.  Appeal  and  Ebbob  ^=»1067  —  Failttbb  to 
Define  l^raics— Habmless  Ebbob. 

In  suit  by  employ^  to  recover  for  injaries 
sustained  wUle  riding  upon  track  in  a  motor- 
cycle by  invitation  of  another  employ^  after 
working  hours,  instruction  that  plaintiff  was  a 
"treepasser,''  although  quoted  term  was  not 
defined,  MA  without  injury  to  plaintiff. 

8.  RAII.B0AD8  «=>359(1)— DiTTT  TO  Tbebpasseb 

— iNSTBUCnON. 

Instruction  that  railroad  company  owed  a 
trespasser  no  duty  until  his  position  of  peril 
was  discovered  was  erroneous. 

4.  Appeal  and  Ebbob  «=>1068(1)  —  Ebbonx- 
ovs  iNSTBrcnoN— Habmlebs  Ebbob. 
Instruction  that  plaindfl  was  a  trespasser 
on  track,  and  that  defendant  railroad  owed  him 
no  duty  until  his  position  of  peril  was  discov- 
ered, although  erroneous,  and  not  in  compliance 
with  Vernon's  Sayles'  Ann.  Civ.  St.  1914,  art 
1064a,  as  to  definition  of  terms,  cannot  be  said 
to  have  contributed  to  result  where  jury  found 
in  answer  to  only  issue  submitted  that  oper- 
ators of  train  did  not  discover  plaintiff's  peril 
in  time  to  have  prevented  injury. 


5.  Tbial  «s>206(S)  —  MiaLEADiNo  Inbtbuc- 
TioNS— Cuke  bt  Othsb  iNtrrBronoNs. 

Contention  that  from  special  instruction 
given  jury  might  have  believed  that  railroad 
company  owed  plaintiff  employe  no  duty,  even 
after  discovering  his  peril,  is  not  tenable,  in 
view  of  instruction  that  duty  of  operators  of 
train  to  use  ordinary  care  was  not  diminished 
or  dispensed  with  because  of  the  fact  that 
plaintiff  might  have  been  wrongfully  upon  the 
track. 

6.  Appeal  and  Ebbob  #=9218— Failtjbe  to 
Sttbmit  Isstje— RaviEw. 

Contention  that  court  erred  in  overruling 
appellant's  exception  to  main  charge  cannot  be 
sustauied,  where  bill  of  exception  discloses 
that  objection  was  to  omission  alone,  since,  un- 
der Vernon's  Sayles'  Ann.  Civ.  St  1914,  art. 
1985,  failure  to  submit  an  issue  is  not  ground 
for  reversal,  unless  submission  was  requested 
in  writing. 

7.  EviDKNOx  «3>471(24)— QirxsTiON  Caixino 
FOB  Conjeotubal  Conglumon. 

Question  as  to  what  might  have  happened 
if  somothing  had  been  done,  which  witness  tes- 
tified bad  not  been  done,  called  for  a  conjectural 
conduidon. 

a  Appeal  and  Ebbob  ^=>10e8<l)  —  Exclu- 
sion or  Question — HABitLsss  Ebbob. 
Where  all  facts  which  might  have  been  elic- 
ited by  question  calling  for  conjectural  conclu- 
sion, if  in  proper  form,  were  testified  to  with- 
qut  objection,  there  was  no  injury  to  appellant 
because  of  exclusion  of  question  and  probable 
answer. 

Appeal  from  District  Conrt,  Bexar  County ; 
B.  B.  Minor,  Judge. 

Suit  by  Etull  H.  Frldc  against  the  Intema- 
ttonal  &  Oreat  Northern  Railway  Company 
and  its  recovers.  Tlie  cause  was  tried  with 
a  Jury  upon  special  issues.  The  Jury  answer- 
ed the  issues  against  plaintiff,  in  accordance 
with  which  Judgment  was  rendered,  and 
plalntur  ai^)eals.     Affirmed. 

Perry  J.  Lewis,  Champe  Q-.  Carter,  Ran- 
dolph L.  Carter,  and  H.  G.  Carter,  all  of  San 
Antcmio,  for  appellant 

John  M.  King,  of  Houston,  and  F.  Ol  Davis 
and  Marshall  Ebkridge,  both  of  San  Antonio^ 
ft>r  appellees.  i 

SWEARINOEN,  J.  This  is  a  SDlt  by  EmU  ' 
H.  Frick,  the  appellant,  against  the  Interna-  j 
tional  &  Great  Northern  Railway  Oompany . 
and  its  receivers,  James  A.  Baker,  and  Gedl  | 
A.  Lyons,  to  recover  damages  for  personal  i 
injuries.  The  cause  was  tried  with  a  Jury  I 
upon  special  Issues.  The  Jury  answered  Xi» 
issues  against  appellant  in  accordance  with 
which  Judgment  was  rendered. 

Appellant's  petition  alleged  that  he  was  an 
employ^  of  the  appellee  railway  compcmy, 
and  upon  November  6,  1013,  be  accepted  an. 
invitation  from  another  employft  of  the  rail- 
way cnnpany,  Jade  Meyers,  to  accompany 
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Um  In  the;  use  of  tbe  railway  trade  ot  Vae 
comi>any  with  a  motorcycle  belong^  to  the 
railway  comipauy,  but  under  the  care  and 
cnstody  at  Jack  Meyers.  It  waa  alleged  that 
the  company's  medtiauic,  an  ofiicial  having 
oontrcd  over  the  said  car  and  the  men  there- 
on, was  present,  saw  and  consented  to  the 
trip;  that  when  returning  to  San  Antonio 
the  said  motorcycle  was  run  down  by  one  of 
the  company's  freight  trains  wbUe  upon  a 
bridge  about  eight  miles  from  San  Antonio. 
and  appellant  was  thrown  from  the  bridge 
and  seriously  and  permanently  Injured;  that 
the  said  collision  and  Injuries  were  caused 
by  the  negligence  of  the  railway  company's 
employfa  In  operating  said  train  at  a  negli- 
gent  rate  of  speed  and  in  failing  to  give  a 
timely  signal  of  any  kind  of  the  approadii  of 
tbe  train;  that  the  company's  employ^  in 
charge  of  said  train  were  also  negligent  in 
Mling  to  stop  or  sladien  the  speed  of  the 
train,  and  in  flailing  to  gtye  a  timely  warn- 
ing signal  after  the  appellant's  position  of 
peril  was  dlscoyered. 

The  railway  company  replied  with  a  gen- 
eral denial  and  a  plea  of  contributory  neg- 
ligence on  the  part  of  appellant    The  an- 
swer averred  that  the  plaintltT  was  upon  a 
pleasure  trip  of  his  own;  was  not  then  in 
the  course  of  his  employment' with  the  com- 
pany, and  that  appellant  was  not  upon  said 
motorcycle  and  track  by  consent  from  any 
one  having  authority  over  said  car,  and  that 
the  employes  in  charge  of  the  train  owed  no 
duty  of  lookout  at  the  place  where  the  col- 
lision    occurred,     and     did     not     discover 
the  plaintiff  upon  tbe  track  in  time  to  have 
prev»ibed  injury  to  him  by  using  the  means 
at  hand.    The  answer  further  averred  that 
aHwllant  went  out  upon  the  line  of  the  rail- 
way company  without  the  knowledge  or  con- 
sent of  any  official  or  employ^  of  said  rail" 
way  company  having  control  over  the  line, 
and  that  no  notice  was  or  could  have  been 
given  to  the  employ&s  in  charge  of  the  train 
which  came  in  contact  vrith  the  motorcycle. 
The  company  answered,  further,  that  the  ap- 
pellant knew)  at  the  time  be  started  on  his 
trip  that  the  train  which  collided  with  him 
was  out  and  was  due  at  the  point  of  tbe  colli- 
sion about  the  time  of  the  accident,  and  also 
knew  that  a  train  of  tbe  cwnpany  was  likely 
to  pass  over  the  line  at  any  time,  and  answer- 
^  that  appellant  just  prior  to  the  accident 
stopped  the  motorcycle  on  the  comi>aDy's  rail- 
road trade,  and  Indulged  in  the  pleasure  of 
shooting  wild  game,  left  the  motorcyde  on 
the  tTa«^  went  to  gather  up  the  game,  and 
then  started  the  motorcyde  with  a  loud  noise 
and  failed  to  iook.  or  listen  for  an  approach- 
ing train.    The  railway  company  averred  that 
this  was  extrahaHirdoua,. because  immediate- 
ly soath  of  tbe  bridge  there  was  a  steep  grade 
and  a  decided  curves  all  of  which  was  known 
to  appellant 

The  only  issues  suUnltted  were  tbe  fol- 
iowiog:  * 


"(1)  Did  the  defendant's  engineer  or  fireman 
in  charge  of  the  locomotive  discover  the  jphua- 
tiflTs  poBition  of  peril  in  time,  by  the  exercise 
of  ordinary  care,  to  have  aoimded  a  warning 
of  the  approaching  train  tha^  wonld  have  pre- 
vented the  injury  to  plaintiflf? 

"(2)  Did  the  engineer  and  fireman,  after  anch 
discovery.  If  any,  fail  to  give  such  timely  warn- 
ing as  would  have  prevented  the  injury  to  plain- 
tifi? 

"(3)  Did  the  engineer  or  fireman  operating 
the  locomotive  discover  the  plaintiff's  position 
of  peril  in  time,  with  the  means  at  hand,  con- 
sistent with  the  safety  of  the  train,  to  have  so 
slackened  the  speed  of  the  train  as  to  have 
prevented  the  injury  to  plaintiff?" 

[1, 2]  The  first  six  assignments  assail  the 
action  of  the  trial  court  In  giving,  at  the  re- 
qtiest  of  appellee,  the  following  spedal  in^ 
stracti(m: 

"Ton  are  instructed  that  the  plaintiff  at  the 
time  of  the  collision  and  injury  complained  of 
was  a  trespasser  on  the  track  of  the  defend- 
ant, and  that  the  defendant  owed  him  no  duty 
imtil  his  position  of  peril  was  discovered." 

It  is  urged  that  this  special  instruction  is 
falladons  in  two  particulars,  viz.:  That  It 
was  error  for  the  coiul;  to  tell  the  jury  that 
appellant  waa  a  trespasser  on  the  railway 
company's  track,  and  that  it  was  also  error 
to  tell  the  Jury  that  the  railway  company  ow- 
ed appellant  no  duty  until  his  position  of 
peril  was  discovered. 

The  fact  is  that  appellant  was  rabbit  shoot- 
ing after  work  hours  for  hl»  own  pleasure 
and  was  not  In  the  performance  of  any  duty 
for  the  railway  company.  He  was  using  the 
main  line  of  track  from  Laredo  to  San  Antonio 
at  a  time  when  he  knew  the  track  would  be 
used  by  the  company's  train.  He  was  not 
Invited  or  licensed  to  so  use  the  track  for  his 
personal  pleasure  by  any  one  shown  to  have 
authority  to  give  Hie  permissioa  to  so  use  the 
track.  Under  the  tacts  appellant  was  be- 
yond question  a  trespasser.  I.  &,  G.  N.  By. 
V.  Oock,  68  Ter.  713,  5  a  W.  635,  2  Am.  St 
Rep.  621 ;  T.  &  P.  By.  v.  Black,  87  Tex.  161, 
27  a  W.  118.  CJounael  for  appeUant  further 
insist  that  the  Question  of  whether  or  not 
appellant  was  a  trespasser  was,  by  the  plead- 
ing and  evidence,  an  issue  to  be  determined 
by  the  jury.  However,  no  such  issue  was 
requested  by  appellant.  "The  failure  to  suh- 
mlt  any  issue  shall  not  be  deemed  a  ground 
for  reversal  of  the  judgment  upon  appeal, 
*  *  *  unless  Its  submls^on  has  been  re- 
qnested  In  writing  by  tbe  party  complaining 
of  the  Judgment"  Vernon's  Sayles'  Bev. 
av.  St  art  1965. 

The  further  ccatentlon  Is  made  that  "tres- 
passer" means  a  lawbreaker,  and  the  use  of 
the  term  applied. by  the  court  tended  to  dis- 
credit appellant's  testimony  upon  tbe  issue 
of  discovered  peril  submitted  to  the  Jury. 
Appdlant  could  have  had  the  court  define 
the  word  "trespasser"  to  mean  <Nae  who  was 
upon  the  property  of  another  In  pursuit  ot 
his  own  purpose  without  the  permission  of 
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tha  owner.  Mo  request  was  made  for  a  defl- 
nitloa  of  the  term.  Moreover,  the  record 
does  not  disclose  that  appellant  testified  that 
hta  perilous  position  was  discovered  by  the 
employes  In  charfee  of  appellee's  train. 

The  special  requested  instruction  does  not 
czplsiln  any  term  or  give  any  rule  of  law  to 
aid  the  Jury  in  determining  any  of  the  issues 
submitted.  It  is  entirely  Irrelevant  to  those 
issues,  but  we  are  not  atrie  to  say  that  any 
Injury  was  caused  to  appellant  by  reason  of 
this  irrelevant,  though  correct,  statement  of 
a  fact. 

(3]  The  Instruction  that  the  railway  com- 
pany owed  a  trespasser  no  duty  until  his  posi- 
tion of  p«ril  was  discovered  is  error,  as  con- 
tended by  counsel  for  appellant  In  the  case 
of  Tesas  & .  Padflc  By.  Co.  v.  Watklns,  88 
Tei.  20,  29  S.  W.  232,  Associate  Justice  D«i- 
man,  writing  the  opinion  for  the  Supr«ne 
Oonrt,  stated: 

"It  is  often  said  that  a  railroad  owes  no  duty 
to  a  trespasser.  •  •  •  This  doctrine  has 
never  been  adopted  in  this  state,  but  has  been 
expressly  repudiated." 

Then  he  cites  Railway  v.  Sympkins,  64 
Tex.  618,  38  Am.  Rep.  632,  RaUway  v.  He- 
witt, 67  Tex.  470,  3  S.  W.  705,  60  Am.  Rep.  82, 
and  Artusy  v.  Railway,  78  Tex.  198,  11  S. 
W.  177.  Associate  Justice  Demnan  tbea 
states  the  true  rule: 

"That  it  is  the  duty  of  the  servants  of  the 
railroad  company  operating  its  trains  to  use 
reasonable  care  and  caution  to  discover  persons 
on  its  track,  and  a  failure  to  use  such  care  and 
caution  is  nei;ligence  on  the  part  of  sudi  com- 
pany." Railway  v.  Watkins,  88  Tex.  20,  28  S. 
W.  232. 

This  rule  has  been  expressly  stated  In 
many  Texas  decisions,  some  of  which  are  the 
following  cases:  Railway  v.  Broomhead,  140 
S.  W.  820;  Railway  v.  JaramUla,  180  S.  W. 
1126;  Railway  v.  Hammer.  34  Tex.  ClT.  App. 
354,  78  a  W.  708;  RaUway  v.  Watts,  173  S. 
W.  90©;  RaUway  v.  Hewitt,  67  Tex.  473,  8 
8.  W.  708,  60  Am.  Rep.  32;  Railway  ▼.  Hue- 
gle,  1S8  S.  W.  197 ;  Railway  v.  O'OonneU,  68 
Tex.  27;  Railway  y.  Davis,  110  S.  W.  939 ;  83 
Oyc.786. 

The  cases  cited  by  counsel  for  appellee  do 
not  announce  a  contrary  rule  and  are  in  no 
respect  in  conflict  with  the  opinion  in  the 
Watkins  Case. 

In  Texas  Midland  RaUway  Co.  v.  Byrd, 
102  Tex.  263.  115  S.  W.  1163.  20  L.  R.  A. 
(N.  8.)  429,  20  Ann.  Cas.  137,  M.,  K  &  T.  Ry. 
V.  Malone,  102  Tex.  269,  115  S.  W.  1168,  H. 
&  T.  C.  V.  Richards,  59  Tex.  873,  as  well  as 
in  Over  v.  M.,  K.  &  T.  Ry.,  78  S.  W.  686, 
Missouri,  K.  &  T.  Ry.  v.  COwles.  96  Tfex.  24, 
67  S.  W.  1078.  69  S.  W.  541,  recovery  was 
denied  for  the  injuries  sued  for  because  ac- 
cording to  the  facts  involved  in  those  cases 
It  was  determined  that  the  injured  party  was 
guilty  of  contributory  negligence,  which  was 
found  as  a  matter  of  law  to  have  be«i  the 


proximate  cause  <^  the  Injury  and  precluded 
a  recovery.  This  h<ridlng  is  directly  in  ac- 
cord with  the  opinion  of  Associate  Justice 
Denman  in  the  Watkins  Case,  wberein  It  is 
said: 

"If  such  circumBtances  show  that  the  party 
Injured  was  a  *  *  *  trespasser  at  the  time 
of  the  Injury,  the  issue  of  contributory  negU- 
gence  is,  as  a  general  rule,  established  as  a  mat- 
ter of  law;  but  not  so  in  all  cases."  T.  &  P. 
Ry.  Co.  V.  WatUns,  88  Tex.  24,  28  S.  W.  234. 

[4, 1]  The  special  inittroctlon  made  an  er- 
roneous statement  of  the  law,  and  the  in- 
struction was  not  such  explanation  and  defi- 
nition of  legal  terms  as  was  necessary  to  en- 
able the  Jury  to  properly  pass  upon  and  ren- 
der a  verdict  on  such  Issues  as  were  submit- 
ted. Article  1084a.  But  we  cannot  say  that 
the  irrelevant  charge^  erroneous  thougti  it 
was,  probably  contribnted  to  the  result  reach- 
ed by  the  Jury.  The  Jury  found  in  answer  to 
the  only  ls8u«  submitted  to  it  that  the  opera- 
tors of  the  train  in  coUlBion  did  not  discover 
appellant's  position  of  peril  in  time  to  have 
prevented  the  injury.  The  assailed  instruc- 
tion had  no  bearing  upon  this  issue.  The 
possible  Inference  that  the  Jury  might  have 
believed  ttiat  the  railroad  company  owed  ap- 
pellant no  duty  even  after  discovery  of  tlii^ 
perU  is  not  tenable,  in  view  of  the  special 
instruction  requested  by  appellant  and  given 
by  the  court,  which  Is  as  follows: 

"In  connection  with  auesttom  Nos.  1  and  3, 
I  charge  yon  that  the  exercise  of  ordinary  care 
on  the  part  of  the  engineer  and  fireman  in 
charge  of  the  train  to  use  all  the  means  at 
hand  to  warn  the  plaintiB  and  slacken  tin- 
train's  speed,  after  discovering  plaintifirs  peril, 
if  it  Was  discovered,  is  not  diminished  or  dis- 
pensed with  because  of  the  fact  that  the  plain- 
tiff himself  may  have  been  wrragfully  opoo  the 
track." 

The  first  six  assignments  are  overruled. 

The  foregoing  also  dliqioses  of  the  ninth 
and  tenth  assignments. 

[I]  The  seventh  assignment  Is  that  the 
court  erred  in  overruling  the  appellant's  ex- 
ception to  the  main  charge.  Said  charge  was 
excepted  to  because  it  failed  to  submit  to 
the  Jury  the  issues  of  defendant's  neglig^icc 
in  running  its  train  at  an  excessive  rate  of 
speed,  and  in  failing  to  give  proper  warning, 
and  in  negUgently  running  the  appellant 
down.  The  bill  of  exception  upon  whidti  this 
proceeding  is  brought  before  us  discloses  that 
counsel  only  objected  to  the  omission.  "But 
the  failure  to  submit  any  issue  shall  not  be 
deemed  a  ground  for  reversal  of  the  Jud^rment  ^ 
upon  appeal  *  •  •  unless  its  submission 
has  been  requested  in  writing  by  the  party 
complaining  of  the  Judgment."  Yemen's 
Sayles'  Tex.  Civ.  St  art.  1985.  This  stat-' 
utory  requirement  has  not  been  observed. 

We  overrule  tJie  seventh  asslgnmeat  , 

[7, 1]  We  overrule  the  eighth  assignment,  j 
complaining  of  the  exclusion  of  testiniony. 
The  form  of  the  question  excluded  upon  objec- ; 


Digitized  by  LjOOQIC 


Tex.) 


HOLMBU  ▼.  liONa 


201 


Uon  called  for  m  oodcIqbIob  of  tbe  witness  as 
10  what  might  have  occarred  if  somethlag  had 
been  done,  which  the  wltnesi  had  testifled 
M-as  not  done.  The  question  called  for  a 
coujeotaral  condasion.  All  facts  that  might 
have  been  elicited  by  the  question  if  In  prop- 
er form  were  testified  to  by  the  witness  wtth- 
i>ut  objection,  which  refutes  the  Idea  that 
any  injary  could  have  been  done  to  appeL- 
lant  by  the  exclusion  of  tbe  question  and 
probable  answer. 
The  Judgment  Is  affirmed. 


HOLMES  et  ux.  y.  LONG.    (No.  868.) 

(Court  of  Civil  Appeals  of  Texas.     El  Paso. 

Not.   14,   191S.     Rehearing   Denied 

Dec.  18,  1918.) 

1.  Appkai,  Aim  ESutoB   «s>719(9  —  AssiaR- 

MXKTB  or  EBBOR— FUNDAHBHTiU.  BbIOB. 

Where  a  judgment  does  not  conform  to  the 
Teidict,  it  presents  fundamental  error,  which 
the  appellate  court  will  review  withont  assign- 
ment. 

2.  Pbincipai.     and     Agbrt       <)t=s>177(3)    — 

K:«OWIJCI>GX  .  OF    AGXKT    —    iKPUTATIOir    TO 
PaiNCIFAI.. 

Where  the  agent  of  a  purchaser  of  notes,  as 
ittomey  for  the  payee,  knew  of  the  failare  of 
coosideration,  such  knowledge  is  impotable  to 
the  purchaser,  and  he  -cannot  recover  as  a  bona 
fide  purchaser  without  notice.. 

Appeal  from  Si  Paso  County  Court,  at  Law; 
W.  P.  Brady,  Judge. 

Action  by  H.  W.  Long  against  Qeorge  M. 
Holmes  and  wlfa  From  a  Judgment  for 
plaintiff,  defendants  appeal.  Reversed  and 
rendered. 

F.  6.  Morris,  of  El  Paso,  for  appellants. 

Atlas  Jones,  of  San  Antonio,  Claude  I/aw- 
rence,  of  BJl  Paso,  and  B.  M.  Turner,  -for  ap- 
pellee. 

HARPER,  C.  J.  Olils  suit  was  filed  by  ap- 
pellee on  15  promissory  notes,  executed  by 
appellants,  payable  to  Pomona  Valley  In- 
vestment Company.    Plaintiff  alleged  that — 

"Before  maturity,  the  said  company  indorsed 
the  said  notes  in  blank  and  delivered  them  to 
M.  A.  Coming,  for  plaintiff;  the  said  Fleming 
being  the  agent  of  plaintilE  in  purottasing  said 
notes  for  plaintiff." 

The  defendant  pleaded  failure  of  consider- 
ation and  that  they  were  obtained  by  false 
and  frandnlent  misrepresentations,  in  that 
rbey  were  given  for  deferred  payments  In 
ih«»  purchase  from  the  company,  payee,  of 
the  right  to  make  a'  certain  gas  in  the  state 
»t  Arizona;  that  it  wag  falsely  represented 
to  tbe  defendant  Holmes  that  the  ga^  tanks 
or  plants  under  the  method  would  produce 


gas  at  less  cost  than  was  usually  prodnoed 
ft>r  towns  and  TtUagea,  bat  that  In  fket  It 
cost  more;  that  he  gave  notice  of  tbe  fiillvre 
of  the  coDBideratlon  to  the  payee,  and  de- 
manded the  cancellation  of  the  notes;  that 
it  was  agreed  to,  but,  tbe  notes  not  being 
present,  the  payee's  manager  agreed  to  ob- 
tain them  and  return  them  to  defendant, 
which  was  not  done;  that  thereafter  they 
were  assigned  to  the  plaintiff,  with  full 
knowledge  upon  his  part  of  the  fraud  and 
failure  of  consideration. 

The  cause  was  submitted  upon  special  is- 
sues, and,  upon  the  verdict  of  the  Jury,  Judg- 
ment was  entered  for  the  amount  of  notes 
for  tbe  plaintiff,  from  which  this  appeal  is 
prosecuted. 

[1]  But  one  assignment  of  error  Is  urged 
by  appellant,  viz.:  "The  court  erred  In  render- 
ing Judgment  for  plaintiff."  Appellees  sug- 
gest that  this  assignment  cannot  be  consider- 
ed under  tbe  rules,  because  it  was  not  con- 
tslned  in  the  motion  for  new  trial  filed,  but 
was  filed  after  the  motion  was  ov^mled.- 
Upon  the  point,  we  cite  Hess  ft  Skinner  En- 
gineering Co.  V.  Tnmey  et  al.  (Snp.)  208  S.  W. 
093,  but  without  In  any  wise  holding  that  it 
was  decisive  of  the  question  under  the  facts 
presented  by  this  record,  because  the  case 
cited  was  tried  without  a  Jury  and  the  Instant 
case  with  a  Jury.  But  we  conclude  that, 
since  the  Judgment  in  this  case  does  not  con- 
form to  the  verdict  of  the  Jury,  it  presents 
fundamental  error,  which  requires  this  court 
to  review  the  case.  Armstrong  v.  Hlx,  107 
Tex.  194,  176  S.  W.  430. 

[2]  The  proposition  urged  is  that,  under 
tbe  verdict  of  the  Jury,  the  Judgment  should 
have  been  for  the  defendant.  As  applicable 
to  this  question  the  Jury  found: 

"That  the  Pomona  Valley  Investment  Cootr 
pany  received  the  money  paid  hy  Long  for  the 
notes.  That  the  said  company  tlirough  misrep- 
resentations induced  the  defendant  to  execute 
the  notes  sued  on.  That  Fleming  had  informa- 
tion or  belief  when  he  purchased  the  notes  for 
Long  that  defendant.  «laimecl  that  they  weri 
caused  to  be  executed  through  false  represents^ 
tions.  *  *  *  That  plaintiff  or  his  attorney^ 
Fleming,  before  tbe  notes  were  purchased  by 
Long,  had  information  which  should  have  put 
a  man  of  ordinary  prudence  upon  inquiry  as.  to 
whether  a  defense  or  failure  of  consideration 
might  be  claimed  as  to  said  notes,  and  that, 
having  such  information,  if  it  had  been  fol- 
lowed up  by  the  use  of  ordinary  diligence,  tbey 
would  have  discovered  the  facts.  •  •  •  That 
Gentry  or  bis.  attMuey,  Fleming,  agreed  to  can- 
cel the  notes  sued  on  t>efore  the  sale  to  Long. 
*  •  •  That  Gentry  was  the  manager  of  t*e 
said  company,  and  tiiat  the  company  ratified 
the  sale  of  the  notes  and  received  the  money." 

The  exact  point  urged  Is:  .    ' 

.'"The  jury  having  found  that-M.  A.  Fleming, 
attorney  for  plaintiff,  through  whom  plaintiff 
purchased  the  notes  sued  on,  knew  of  the  dt. 
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(ehse  and  agiieed  caticellation  of  the  notes  aned 
on,  when  he  purdbaaed  them  for  plaintiff,  and  it 
appearing  that  said  Fleming  was  genetal  at- 
torney for  plaintiff  in  the  investment  ot  hia 
money,  when  said  Fleming  learned  of  the  de- 
fense, and  cancellation  of  said  notes,  and  knew 
of  said  defense  when  he  was  making  the  pur- 
chase, the  notice  of  the  plaintiff's  attorney 
must,  under  the  circumstances  of  this  case,  be 
Imputed  to  the  plaintiff,  and  Judgment  should 
have   been   rendered   for   defendants." 

The  plaintiff,  as  will  be  noted  In  pleadings 
quoted,  pleaded  that  Fleming  was  the  agent 
of  the  plaintiff  at  the  time  be  bought  the 
DOtes,  and  Fleming,  testifying  for  plaintiff, 
said  be  was  the  attorney  for  plaintiff.  Long, 
at  the  time  of  the  purchase.  It  is  also  noted 
that  Fleming  was  at  the  same  time,  and  for 
all  the  time  of  the  transactions  for  which 
the  notes  were  given,  the  attorney  of  the 
payee  company.  The  rule  applicable  here  is 
dearly  stated  in  Allen  v.  Garriscm,  92  Tex. 
648,  60  S.  W.  336: 

"Where  an  agent  has  effected  a  transaction  for 
his  principal  by  fraudulent  practices,  the  latter 
cannot  exempt  himself  from  the  consequences  of 
such  conduct  by  asserting  that  he  had  no  knowl- 
edge of  the  fraud." 

The  same  principle  was  declared  to  be  the 
law  in  Bank  v.  Oruger,  91  Tex.  446,  44  S.  W. 
27a 

By  the  finding  of  the  Jury  that  Fleming 
knew  that  the  original  payee  had  agreed  to 
cancel  the  notes  because  of  the  failure  of 
consideration,  and  by  the  farther  fact  that 
plaintiff  alleged  Fleming  to  be  his  agent  at 
the  time  of  the  purchase  of  the  notes,  al- 
though the  plaintiff  had  no  knowledge  of  the 
fraud,  so  found  by  the  Jury,  such  a  privity 
between  them  arose  as  to  charge  the  plaintiff 
with  the  ccmseQuences  of  the  acts  of  his 
agent,  Fleming,  as  that  the  former  took  the 
notes  with  all  the  defenses  to  which  they 
were  subject  in  the  hands  of  the  original 
pAyee,  and  he  cannot  exempt  himself  from 
the  consequences  of  the  conduct  of  bis  agent 
by  asserting  that  he  had  no  knowledge  of 
the  fraud. 

The  cause  must  therefore  be  reversed,  and 
Judgment  bene  rmdered  for  appellant. 

Reversed  and  rendered. 


JOHNSON  et  aL  ▼.  JOHNSON.    (No.  5968.) 

(Court  of  Civil  Appeals  of  Texas.     Austin. 

Nov.  9,  1918.    Reheanmg  Denied 

Dec.  18,  1918.) 

1.  Afpbai.  .and  Erbob   «=»756— Apfeixant'b 
Btaxr. 
Appellant's  brief;  which  does  not  contain  all 
that  is  necessary  to  enable  Court  of  CSvil  Ap- 
peals to  dedde  some  questions  sought  to  be  pre- 


sented, has  not  been  prepared  1b  aeewdance 
with  tiie  rules. 

2.  Husband  akd  Wxr  tts>119(l)— Drd  to 
Marbied  Woman. 

Where  realty  was  deeded  to  a  married  wo- 
man, legal  title  to  the  property  l>ecame  vested 
in  her. 

3.  Httbband  and  Wine  «=>1S2  —  Pbopebtt 
OF  Wrns— ElviDENOE. 

In  trespass  to  try  title  by  divorced  first 
wife  of  decedent  claimingi  through  her  son 
against  her  husband's  second  wife,  such  second 
wife,  defendant,  had  the  right  to  introduce  tes- 
timony tending  to  show  that  her  husband  caus- 
ed deed  of  the  land  to  be  made  to  her  because 
he  intended  it  as  a  gift. 

4.  Husband  and  Wire  «=»lt9(S)— Dxsd  to 
Wit's— Sepabatx  Pbopkett. 

Where  husband  caused  deed  of  land  to  be 
made  to  his  wife  intending  it  as  a  gift,  it  be- 
came her  separate  property,  though  the  deed 
did  not  state  on  its  face  that  title  was  to  be 
so  vested  in  the  wife. 

5.  Husband  and  Witb  ®=121  —  Acquisi- 
tion OF  Land  bt  Wino— Fubnishino  Con- 
sidebation. 

A  wife  acquired  land  as  her  separate  estate 
if  the  consideration  used  in  paying  fMr  the 
property  was  her  separate  estate; 

6.  Husband  and  Wm  «=3l82  —  Pbopkbtz 
OF   WiFB— Bvidencb. 

In  trespass  to  try  title  by  divorced  &tat 
wife  of  decedent,  claiming  through  her  son 
against  second  wife,  defendant  second  wife,  un- 
der the  pleadings,  held  entitled  to  show  that 
deed  which  was  made  to  her  was  inteaded  for 
her  separate  use  and  benefit;  testimony  bong 
admissible  under  general  denial  and  plea  of  not 
guilty. 

7.  Husband  and  Wifk  «s»273(2)— Coioiu- 
NITT  Pbopbbtt. 

In  trespass  to  try  title  by  divorced  first 
wife  of  decedent,  claiming  through  her  son, 
against  aectmd  wife,  where  by  Judgment  court 
did  not  attempt  to  reform  deed  to  second  wife, 
it  was  not  necessary  that  grantors  shoold  "have 
been  made  parties. 

8.  Husband  and  Wife  «=»278(2)— Comku- 
NiTT  Pbopebtt. 

If  land  conveyed  to  second  wife  became  her 
homestead,  it  was  not  subject  to  partition  after 
the  husband's  death  at  suit  of  the  divorced  first 
wife,  claiming  through  her  son,  evoi  though  it 
was  community  property  of  tJie  second  mar- 
riage. 

9.  Husband  and  Wife  ^a273(4)— Gomicu- 
Ninr  Pbopxbtt  —  Bight  of  Fibst  Wife 
Thbouqh  Son. 

If  land  conveyed  to  second  wife  was  com- 
munity property  of  second  marriage,  a  divorced 
first  wife  claiming  in  right  of  son  after  his 
father's  death  was  owner  of  undivided  half  in- 
terest, subject  to  the  second  wife's  right  to  use 
property  as  her  homestead. 


e=>For  other  case*  see  sum  toplo  and  KBT-NDMBBK  la  aU  Ker-Numbered  01s«8ta  and  ladaaw 
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10.  Tkkdob  ahd  PDaDHAaiai   «B»23d— Iiuio- 

CENT  PUBCHABEB. 

First  wife  of  decedent  claiming  land  In  tres- 
pass to  try  title  in  the  right  of  her  son  against 
the  second  wife  held  not  a  bona  fide  purchaser 
in  good  faith,  having  notice  when  she  pur- 
rhased  her  son's  interest  of  the  second  wife's 
rlaim,  and  not  having  paid  valnable  consldera- 
ti(m. 

Appeal  from  District  Court,  McLennmn 
Gounty;  H.  H.  Rich«y,  Spedal  Judge. 

Action  by  B.  O.  Johnson  against  Mrs.  T. 
K.  Johnson,  wherein  J.  M.  Bird  and  another 
became  plaintiffs.  From  judgment  that 
plaintiffs  take  nothing,  and  for  defendant, 
plaintiffs  appeal.    Affirmed. 

Jb&  B.  Teager,  of  ^0aco,  for  app«lltnts. 

B.  M.  Mann,  of  Mart,  for  appellee. 

KEY,  O.  J.  On  NoTember  23,  191S,  R.  a 
Johnson  ffled  his  original  petition  In  tres- 
pass to  try  title  against  Mrs.  T.  K.  Johnson, 
a  feme  sole,  In  which  he  sought  to  recover 
an  undivided  one-half  Interest  In  a  certain 
lot  in  the  town  of  Mart.  In  an  amended 
petition.  In  addition  to  the  lot  referred  to, 
be  sought  to  recover  a  half  Interest  In 
certain  personal  property,  and  alleged  that 
all  the  property  referred  to  was  community 
property  of  his  father,  T.  K.  Johnson,  de- 
ceased, and  his  stepmother,  Mrs.  T.  K.  John- 
son, the  defendant. 

The  proof  shows  that  T.  K.  Johnson  was 
married  twice ;  that  In  1888  he  and  his  first 
wife  were  divorced,  and  a  few  months  there- 
after he  married  his  second  wife,  the  de- 
fendant fai  this  case.  The  plaintiff  B.  0. 
Johnson  was  bom  during  the  first  marriage, 
and  claimed  a  half  interest  in  the  property 
which  was  acquired  during  the  second  mar- 
riage. T.  K.  Johnson  died  in  Jane,  1915, 
and  the  plaintiff  la  Ills  only  cbiUL 

In  December,  1915,  the  defendant  filed  an 
answer,  conaiatlng  of  a  general  denial  and 
plea  of  not  guilty.  After  the  divorce  refer- 
red to,  the  plaintiff's  moQier  married  J.  M. 
Bird;  and  on  September  16,  1916,  the  plain- 
tiff executed  a  general  warranty  deed,  con- 
veying all  of  his  Interest  In  the  tract  of 
land  involved  In  the  litigation  to  his  mother, 
Mrs.  J.  M.  Bird;  and  on  May  9,  1917,  he 
and  Mrs.  Bird,  Joined  pro  forma  by  hei 
husband,  filed  an  amended  petition,  setting 
up  the  fact  that  the  plaintiff,  R.  C.  Johnson, 
had  conveyed  his  interest  In  the  land  to  Mrs. 
Bird,  and  alleging  that  he  disclaimed  any 
further  title  or  right  thereto,  and  thereafter 
Mrs.  Bird  became  the  plaintiff,  In  so  far  as 
the  land  was  concerned.  That  petition  also 
attempted  to  set  np  the  right  in  R.  O.  John- 
son to  recover  on  the  ground  that  a  certain 
sun  of  money  had  been  placed  in  the  hands 
of  bis  father,  T.  K.  Johnson,  as  a  trust  fund 
for  R.  C.  Johnson's  benefit,  but  neither  the 


pleadings  n<ur  the  evldeDce  disclosed  any  fact 
that  would  make  the  defendant,  Mrs.  T.  Ifi. 
Johnson,  liable  to  B.  C.  Johnson  on  account 
of  the  fund  referred  to.  There  was  no  proof 
that  any  of  that  fund  was  used  in  paying 
for  the  land,  and  nothing  was  alleged  or 
proved  that  would  show  that  Mrs.  T.  E. 
Johnson  was  liable  for  that  fund,  even  If  her 
husband  misapplied  It 

On  May  17,  1917,  the  defendant  filed  her 
third  amended  answer,  alleging  that  the  real 
estate  In  question  was  her  separate  pr<9erty, 
and,  if  not,  that  It  was  her  homestead,  and 
not  subject  to  partition.  On  May  21,  1917, 
she  filed  a  supplemental  answer,  denying  the 
allegations  in  the  plaintiffs'  am^ded  petl- 
tliMi,  wherein  it  was  alleged  that  Mrs.  Bird 
was  an  Innocent  purchaser  without  notice. 
On  May  23,  1917,  plaintiffs  filed  a  supple- 
mental petition,  containing  certain  excep- 
tions, denying  facts  pleaded  by  the  defend- 
ant, and  pleading  laches  and  limitation 
against  the  defendant's  cross-action,  where- 
in she  sought  to  have  her  deed  corrected  and 
cloud  removed  from  her  title. 

There  was  a  Jury  trial,  wherein,  in  re- 
sponse to  special  issues  submitted  by  the 
court,  the  jury  found  that  the  property  In 
question  was  the  separate  property  of  the 
defendant  at  the  time  of  the  death  of  her 
husband,  T.  K.  Johnson.  The  Jury  also 
found  that  at  that  time  it  was  the  home- 
stead of  the  defendant  and  her  husband,  T. 
K.  Johnson,  and  also  that  It  was  the  home- 
stead of  the  defendant  at  the  tlpie  this  suit 
was  commenced. 

In  addition  to  the  verdict,  the  trial  Judge 
made  findings  which  were  incorporated  In 
the  Judgment  to  the  ^ect  that  the  plaintiff 
Mrs.  Bird  was  not  an  Innocent  purchaser  of 
the  lot  in  controversy;  that  the  same  was 
the  separate  property  of  the  defendant,  and 
constitutes  her  homestead ;  and  that  her  de- 
ceased husband,  T.  K.  Johnson,  left  no  com- 
munity or  separate  property.  And  thereup- 
on Judgment  was  rendered  to  the  effect  that 
the  plaintiffs  take  nothing  by  their  suit,  and 
that  the  defendant,  Mrs.  T.  K.  Johnson,  re- 
cover the  lot  Or  real  estate  in  controversy; 
and  from  that  Judgment  the  plaintifls  have 
appealed. 

[1]  Altliough  appellants'  brief  has  not  been 
prepared  in  accordance  with  the  rules.  Inas- 
much as  it  does  not  contain  all  that  is  nec- 
essary to  enable  the  court  to  decide  some 
QuestlonB  sought  to  t>e  presented,  neverthe- 
less we  have  examined  the  record.  Includ- 
ing the  statement  of  facts,  and  have  readli- 
ed  the  conclusion  that  no  reversible  error  ap- 
pears. 

[2-4]  The  real  estate  in  question  was  deed- 
ed to  tbe  defendant,  Mrs.  T.  K.  Johnson; 
and  therefore,  although  she  was  at  that  time 
a  married  woman,  the  legal  title  to  the  prop- 
erty was  vested  in  her ;  and  the  court  ruled 
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correctly  when  it  held  that  she  had  the  right 
to  Introduce  testimony  tending  to  show  that 
her  husband  caused  the  deed  to  be  made 
to  her,  because  he  intended  It  as  a  gift,  which 
would  make  it  her  separate  property,  al- 
though the  deed  did  not  state  upon  Us  face 
that  the  title  was  vested  In  her  as  her  sep- 
arate property.  Patty  ▼.  Mlddleton,  82  Tex. 
586,  17  S.  W.  909. 

[8-7]  While  It  Is  true  that  the  defendant 
pleaded  that  the  scrlbner  who  prepared  the 
deed  neglected  to  use  the  words  "separate 
estate,"  It  was  not  necessary  to  so  plead,  as 
testimony  of  that  kind  was  admissible  un- 
der the  general  denial  and  plea  of  not  guilty. 
At  any  rate,  under  the  pleadings  the  defend- 
ant had  the  right  to  show  that  the  deed 
which  was  made  to  her  was  Intended  for  her 
separate  use  and  benefit,  and  vested  in  her 
the  superior  right,  wliititi  proof  could  be 
made  by  showing  that  the  consideration  used 
in  paying  for  the  property  was  her  separate 
estate,  or  that  her  husband  had  the  deed 
made  to  her.  Intending  thereby  to  make  a 
gift  By  the  Judgment  rendered,  the  court 
did  not  attempt  to  reform  the  deed;  and 
therefore  it  was  not  necessary  that  the  gran- 
tors should  have  been  made  parties  to  the 
suit  The  defendant  submitted  testimony 
tending  to  support  the  verdict  in  her  favor 
on  all  of  the  issues  submitted  to  ttte  Jury; 
and  we  are  not  prepared  to  say  that  the 
Jury's  finding  Is  so  contrary  to  the  testimony 
as  would  Justify  this  court  In  setting  the 
verdict  aside. 

Some  questions  have  been  presented  as  to 
rulings  upon  the  admissibility  of  testimony 
which  we  have  considered,  and  they  are  de- 
cided against  appellants.  Error  has  also 
been  assigned  because  of  the  refusal  of  cer- 
tain requested  Instructions,  but  we  hold  that 
reversible  error  is  not  shown  in  that  regard. 

[t,  t]  If  the  property  is  the  defendant's 
homestead,  it  is  not  subject  to  partition,  even 
If  it  be  community  property,  in  which  event 
Mrs.  Bird  would  be  the  owner  of  an  undi- 
vided half  Interest,  subject  to  the  defend- 
ant's right  to  use  the  property  as  a  home- 
stead, "nierefore,  if  the  question  of  home- 
stead had  been  the  only  defense,  we  might 
hold  that  the  court  erred  in  not  submitting 
to  the  Jury  appellants'  requested  charge  upon 
the  issue  of  abandonment  of  the  homestead 
right ;  but,  if  it  be  conceded  that  the  proper- 
ty was  not  homestead,  still,  if  It  was  the  sep- 
arate property  of  the  defendant,  as  found 
by  the  Jury,  the  plaintiffs  are  not  entitled  to 
recover ;  and  therefore  the  Judgment  should 
bi  affirmed. 

Hence  we  conclude  that  appellants  are  not 
entitled  to  have  the  case  reversed,  unless  it 
appears  that  material  error  was  committed 
upon  both  issues,  namely,  separate  property 
and  homestead  right;  and,  as  no  such  error 
has  been  shown  upon  the  issue  of  aeparate 


property,  our  oondoslon  Is  fhat  the  case 
should  not  be  reversed. 

[1 1]  As  to  the  question  of  Innocent  purchas- 
er, we  are  of  the  opinion  that  the  testimony 
was  not  such  as  entitled  appellants  to  have 
that  issue  submitted  to  the  Jury.  Mrs.  Bird 
bought  the  property  while  it  was  in  litiga- 
tion. She  not  only  had  constructive  notice 
of  the  fact  that  the  defendant  was  claiming 
the  property,  but  the  undieputed  proof  shows 
that  she  had  actual  knowledse  of  the  pen- 
dency of  the  suit,  and  had  been  assisttog  her 
son  In  its  prosecution.  Before  she  pnrdiased 
her  son's  claim  to  the  pn^terty,  the  defend- 
ant had  filed  an  answer  denying  that  he  bad 
any  Interest  therein.  The  facts  referred  to 
constitute  sufficient  notice  to  prevent  Mrs. 
Bird  ttom  being  a  bona  fide  pnrcbaser  in 
good  faith;  hot,  in  addition  to  that,  the  tes- 
timony fails  to  show  that  she  paid  what  la 
deemed  in  law  a  valuable  oouslderation. 

The  testioKmy  did  not  raise  the  question  of 
estoiwel;  and  therefore  we  decide  against 
ttwellants  on  that  point. 

Our  conclusion  is  that  the  Judgment  should 
be  affirmed ;  and  it  is  so  ordered. 


SAN  ANTONIO  &  A,  P.  RY.  CO.  v.  DUNN. 
(No.  «121.) 

(Court  of  Civil  Appeals  of  Texas.     San   An- 
tonio.   Dec.  18,  1918.) 

1.  Raitboads   «s»411(5>— KiUJif^    Cattue— 
BuKDEN  or  Pboof. 

To  recover  from  a  railroad  for  lEiUing  cat- 
tle at  a  crossinjr  which  coaM  not  be  fenced,  it 
devolved  on  plaintiS  to  show  negligence  on 
Ae  part  of  the  railroad. 

2.  Railboass   4=>419(5)— Khxino    CATTUi — 
Neguoenci. 

It  wag  not  the  duty  of  a  railroad's  engineer 
to  slow  his  train  down  when  alrea^  running 
at  a  fairly  slow  rate  because  he  saw  cattle  eri- 
denclng  no  nervousaees  or  excitement  standing 
50  feet  away  from  the  track,  as  he  could  not 
anticipate  they  would  attempt  to  cross. 

Appeal  from  Jim  Wells  County  Court;  W. 
R.  Perkins,  Judge. 

Suit  by  Jolm  F.  Dunn  against  the  San  An- 
tonio &  Aransas  Pass  Railway  Company. 
From  Judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed  and  rendered. 

Kleberg,  Stayton  &  North,  of  Corpus 
Christ! ,  for  appellant 

FLY,  0.  J.  Appellee  sued  appellant  in  the 
Justice's  conrt  to  recover  damages  for  tliree 
head  of  cattle  killed  and  two  injured  by  a 
train  of  appellant  In  the  Justice's  court 
appellee  recovered  Judgment  for  $160.   and 
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OD  appeal  by  appellant  to  the  county  court 
judgment  was  rendered  for  appellee  for  $140. 

The  cattle  were  killed  and  Injured  at  a 
public  crossing  when  tbey  suddenly  darted 
across  tbe  railroad  v\4ien  the  train  was  so 
close  that  it  could  not  be  stopped,  although 
the  engineer  used  all  means  ta  his  power  to 
stop  It  Tile  train  was  moving  at  the  rate  of 
about  18  miles  an  hour  before  the  cattle 
were  seen  about  60  feet  distant  attempting 
to  cross  the  trade.  When  the  cattle  were 
struck,  the  train  was  going  about  12  mllea 
an  hour.  It  was  the  uncontradicted  testimo- 
ny that  the  cattle,  when  first  seen,  were 
standing  about  50  feet  from  the  track,  and 
when  the  engine  was  near  the  crossing  they 
attempted  to  cross  the  track.  The  raglneer, 
as  soon  as  the  cattle  started  towards  the 
crossing,  sounded  the  whistle  and  used  all 
means  In  his  power  to  stop  the  train,  but 
foiled  and  struck  the  cattle. 

[1, 1]  The  crossing  could  not  be  fenced, 
and  in  order  to  recover  It  devolved  upon 
appellee  to  show  negligence  upon  the  part  of 
appellant.  Railway  v.  Leuachser,  106  3.  W. 
418.  That  was  not  done,  and  the  jodgmoat 
has  no  ertdence  to  support  It  It  was  not  the 
duty  of  the  engineer  to  slow  the  train  down 
because  he  saw  cattle  standing  60  feet  away 
from  the  track.  He  could  not  anticipate  that 
cattle  so  standing,  without  evidencing  any 
oerronaness  or  excitement,  would  attempt  to 
cross  the  track.  Railway  v.  Morris,  63  S.  W. 
&88;  Railway  v.  Byrd,  58  Tex.  Giv.  App.  609, 
124  S.  W.  738 ;  Irring  t.  Railway.  164  S.  W. 
010.  The  train  was  running  at  a  low  rate  of 
speed,  and  the  whistle  blew  tor  the  crossing. 

The  Judgment  Is  reversed,  and  judgment 
here  rendered  that  appellee  take  nothing  by 
his  suit  and  pay  all  costs  in  this  behalf  ex- 
pended both  here  and  In  the  courts  below. 


MORRISON  T.  RICHARDS.     (Mo.  890.) 

(Court  of  Civil  Appeals  of  'Texas.     EI  Paso. 
Dec.  12,  IMS.) 

Pleadihq  4=9110— Plea  or  Pbitii.eo»— Sxnr- 

nciEMCT. 

In  suit  on  money  demand  filed  subsequent 
to  .\cts  36th  Leg.  c.  176  (Vernon's  Ann.  Civ. 
St  Snpp.  1918,  art.  1908),  plea  of  privilege  of 
one  defendant  to  be  sued  in  county  of  his  res^ 
idence  was  prima  fade  proof  of  his  light  to 
chaoge  of  Venae,  and,  in  absence  of  oontro- 
verting  plea  and  proof,  plea  should  hava  bees 
•uftained. 

Appeal  from  Gaines  County  Court;  T.  O. 
Stark,  Judge. 

Salt  by  G.  B.  Bldwrds  against  Barl  Mor^ 
risen  and  anoOier.  Plea  of  privilege  of  de- 
fendant named  orermled,  and  he  appeals. 
Bemved  and  xcananded,  with  Instructions. 


Li  tv.  Sandusky,  of  Colorado,  Tex.,  for  ap* 
pellant 
N.  R.  Morgao,  of  Seminole,  for  appellee.   . 

HIGGINS,  J.  Subsequent  to  the  date  up- 
on which  chapter  176,  Acts  35fh  Leg.  p.  S8S 
(Vernon's  Ann.  Civ.  St.  Snpp.  1918,  art  1903), 
became  effective,  appellee  filed  this  suit  in 
the  county  court  of  Gaines  county  agalnsrt 
Earl  Morrison  and  L.  D.  Bodgers  upon  a 
money  demand. 

Morrison  filed  a  plea  of  privilege  to  be 
sued  In  Mitchell  county,  where  he  resided. 
The  plea  fulfills  the  requirements  of  the  afp 
above  noted.  Richards  filed  no  controvert- 
ing plea.  Upon  hearing  the  plea  was  over- 
yuled,  and  Morrison  appeals.  . 

The  plea  was  prima  fade  proof  of  Mor< 
rison's  right  to  a  change  of  venue.  In  the 
absence  of  a  controverting  plea  and  proof, 
the  plea  shoiild  have  been  sustained.  See 
legislative'  act  above  noted.  For  the  error  in 
overruling  same,  the  cause  is  reversed,  with 
Instructions  to  the  lower  court  to  make  the 
proper  venue  transfer. 

Reversed  and  remanded,  with  instructions. 


ALBXAMDBR  et  aL  v.  ANDERSOK. 
(No.  1440.) 

(CJourt  ot  Civil  Appeals  o'£  Texas.  >  Amariilo. 
Dec.  18,  191&) 

1.  FiXTUBxa  «=>36(3)— IsscKs  ox  Fact— Evi- 
dence. 

In  an  action  for  the  removal  of  fixtures,  -  (t 
was  error  to  snbpit  to  the  jury  the  question  ot 
fraud,  accident  and  Mutual  mistake  in  omitting 
reference  to  the  fixtures  from  tiie  contract  of 
sale  of  the  land,  where  there  was  no  evidence 
raising  koch  Issae 

2.  CoNTBAoTB    «=»94(4)— VAUDiTT— FBAtrntr- 

IXm  BXPKEBKNTATIOITS. 

V^en  8  party  undertakes  to  ascertain-  for 
hfanaelf  the  contents  of  a  contract,  he  will  bt 
charged  with  Its  stipalatlons,  and  that  fraadti- 
lent  r^reaentations  ware  made  will  not  justify 
him  in  relying  wa  them,  but  he  will  be  charged 
with  the  terms  of  the  contract 

8.  3BB0KXBS  «s>94— •  AOBNOT  —  BxEOvnoiT  or 
OomKACT  OF  Balk. 
A  real  estate  agent  who  pnxrared  purdia»- 
ers^  toA  them  upon  land,  and  gave  them  the 
terms,  but  did  not  represent  to  them  that  there 
was  a  reservation  of  the  buildings,  was  acting  ns 
agetit  for  the  owner  and  not  for  the  purchasers, 
and  the  mere  act  of  writing  the  contract  did 
not  confer  power  to  make  a  contract  with  dif- 
ferent terms. 

4.  BrOkebs  «=9l05— Knowledge  of  Bbokeb 
AS  Bnrorso  ow  Ptjbchabebs  or  Realty. 
The  knowledge  of  a  real  estate  broker,  act- 
ing as  agent  of  the  owner  of  land,  prior  to  ex- 
ecution of  a  sales  contract,  as.  to  whether  cer- 
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tain  bvUdiniB  on  the  land  sold  wer«  to  be  ex- 
cepted, does  not  bind  the  pnrdiasen. 

6.  PRIIfOIPAI,  AND  AaSRT  i8=>178(l)— lUPOTKD 
NOnCB— KNOWtEDOB   OF  AOENT. 

Notice  to  an  asent  will  be  impnted  to  the 
principal  only  where  the  agent  acqaires  bis 
knowledge  in  the  transaction  of  his  principal's 
business. 

6.  Deeds   9ss>108— Relation    Back— Biohis 
or  Parties. 

A  deed,  when  executed,  relates  back  to  the 
date  of  the  contract  of  sale  of  the  realty  and 
fixes  the  right  of  the  parties  as  of  that  date. 

7.  FlXTUBES  «=s>21— CONVXTANCE. 

A  conveyance  of  land  -by  deed  containing 
no  reservation  of  fixtures  passes  title  thereto  to 
the  purchaser,  regardless  of  a  verbal  sale  or 
disposition  of  such  fixtures. 

&  Evidence  «=>41S— Witnesses  «=»379(Z)— 

IlfPBACHlIKNT— PabOL    EVIDENCE. 

In  a  purchaser's  action  against  t]ie  seller  of 
land  for  removing  fixtures,  evidence  that  the 
seller's  agent,  after  the  contract  and  deed  had 
been  executed,  stated  that  the  fixtures  did  not 
belong  to  the  land,  etc.,  oould  not  affect  the 
deed  and  contract  and  was  not  admissilde  as 
impeaching  the  agent's  testimony  that  there  was 
no  reservation  by  the  owner  when  the  land  was 
listed. 

Appeal  from  Floyd  County  Court;  W.  B. 
Clark,  Judge. 

Action  by  C.  A.  Alexander  and  another 
against  T.  V.  Anderson.  Judgment  for  de- 
fendant, and  plaintiffs  appeal.  Beversed  and 
remanded. 

Kenneth  Bain  and  A.  P.  McKinnon,  both 
Of  Floydada,  for  at^)enant8. 

T.  F.  Houghton  and  B.£.  Greenwood,  botb 
of  Sloydada,  for  appellee. 

HUFF,  C.  J.  This  suit  originated  In  the 
Justice  court,  and  upon  appeal  Is  brous^t  to 
this  court  The  appellants,  C.  A.  Alexander 
and  Fred  Dlcko^,  sued  appellee,  T.  F.  An- 
derson, for  damages,  originally  Joining  H. 
F.  Oasebeer,  but  .subsequently  dismissed  bim 
from  the  suit.  The  cause  ot  action  alleged 
Is  that  appellants  owned  a  section  of  land 
on  which  was  a  certain  house,  also  25  cedar 
posts,  and  264  feet  of  lumber  built  Into  the 
fence  adjoining  the  house  on  the  premises; 
that  amiellee  entraed  upon  the  premises  on 
or  about  the  20Uk  day  of  September,  1917, 
and  without  the  consent  of  appellants  re- 
moved therefrom  the  bouse  and  fence  and 
converted  the  same  to  his  use  and  benefit,  set- 
ting out  that  the  total  value  of  the  property 
so  taken  was  $160,  giving  the  items.  Ap- 
pellants also  allege  that  on  the  15th  day  of 
June,  1916,  they  entered  Into  a  contract  with 
appellee  Anderson,  for  the  purchase  of  said 
section  of  land,  at  which  time  the  house  and 
fence  were  on  the  premises  as  fixtures,  and 


sold  to  appellaitts  as  sndi;  that  on  the  date 
of  the  contract  Anderson  executed  to  appel- 
lants a  deed  to  the  land,  wbich  was  subse- 
quently delivered  to  them;  that  tbey  had 
no  notice  that  the  bouse  and  fence  were  sub- 
ject to  removal  or  that  be  did  not  own  the 
same,  but  that  ai^teUee  removed  the  house 
and  fence,  or  caused  the  same  to  be  done, 
thereby  breacdiing  his  contract,  fOr  which  act 
he  was  liable  for  the  damages  sued  for.  Ap- 
pellee, after  general  and  special  exceptions, 
and  general  denial,  pleaded  In  answer : 

That  there  was  a  contract  of  sale  entered  into 
by  appellee  and  appellants,  through  their  agent, 
J.  W.  Fawver,  "that  by  fraud,  accident,  or  mis- 
take the  improvements  sued  for  were  not  men- 
tioned tai  said  cimtraet,  but  said  improvements 
were  fully  reserved  by  this  defendant  at  the 
time  he  listed  said  land  with  the  then  firm  of 
Fawver  &  Seale,  a  firm  composed  of  J.  W.  Faw- 
ver and  J.  A.  Seale,  and  was  fuUy  understood 
and  reserved  and  was  not  noticed  until  after  the 
contract  was  executed,  and  when  plaintiff  came 
out  to  close  the  deal  the  matter  of  Improvements 
sued  for  was  fully  discussed,  and  plaintiffs  and 
3.  W.  Fawver  and  this  defendant  went  out 
and  went  over  the  land  for  the  purpose  of 
seeing  and  investigating  Just  what  improvements 
did  not  belong  to  said  land,  as  it  had  been  ex- 
plained to  them  on  the  day  they  first  went  to 
look  at  the  land  before  any  contract  was  ever 
made  for  the  sale  of  the  land." 

The  court  Instructed  the  Jury  to  find  for 
appellants  If  there  was  no  fraud,  accident, 
or  mistake  In  the  execution  of  the  contract, 
but  If  the  ai:^llee  reserved-  tiw  •  improve- 
ments in  the  deed  before  the  execution  of  the 
contract,  and  If  it  was  not  binding  upon  ap- 
pellee, tiien  to  find  for  him.  This  was  the 
only  issue  submitted  by  the  court 

The  facts  show  that  on  the  16th  day  of 
December,  1916,  appellants  entered  Into  a 
written  contract  with  appellee  for  the  pur- 
chase of  the  land  and  premises  in  question. 
There  was  no  mention  made  of  the  improve- 
ments here  in  question  in  the  written  con- 
tract, and  no  mention,  of  th^  further  than 
the  agreement  to  c<mvey  the  land  and  prem- 
ises by  good  and  sufiicient  deed,  together 
with  an  abstract  showipg  a  good,  merchant- 
able title.  The  contract  was  signed  by  ap- 
pellee and  by  Alexander  &  Dlckert,  by  J.  W. 
Fawver.  A  deed  appears  to  have  be«i  deliv- 
ered to  appellants  for  the  land  some  two 
weeks  after  the  contract  was  executed^  This 
deed  la  not  in  evidence  or  Its  terms  shonoi. 
There  appears  to  be  no  contention,  that  there 
was  a  reservation  of  the .  improvements  in 
the  deed. 

At  the  time  of  negotiating  for  the  land, 
the  appellants  lived  in  Hill  county  and  went 
to  Floyd  county,  where  this  land  is  situated. 
Fawver  and  his  Arm  had  tlie  land  listed  with 
them  by  appellee,  Anderson,  for  sale.  They 
procured  the  aiHPeUants  as  purehaaers  of  the 
land  and  took  them  <m  the  land  to  show  ft  to 
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them.  Bodi  Be  And  the  appeflants  testify 
that  he  did  not  tell  apitellants  that  the  im- 
proYonents  did  not  go  with  the  land.  Faw- 
ver  testlfi^,  at  the  time  of  Btatlng  the  terms 
of  the  sale  to  appellants,  he  did  not  know 
the  Improvements  did  not  go  with  the  land, 
and  there  was  no  audi  reservation  mentioned 
to  hlra  by  app^ee  In  listing  tbe  land  for  sale. 
The  app^lants,  after  looking  at  the  land,  re- 
turned to  HUl  county,  and  after  reaching 
there  wired  the  agent,  E^wver,  that  they 
would  take  the  land  on  the  terms  stated  to 
them  by  the  agent,  and  that  he  coold  draw 
up  the  contract  on  sndi  terms  and  tilga  tbdr 
names  thereta  The  contract  was  so  drawn 
and  signed,  and  appellants  put  np  |1,000  as 
forfeit,  whldb  was  to  be  ap^ed  on  the  cash 
consld«ratl<»i.  In  about  two  weeks  after  the 
contract  was  executed,  they  returned  to 
Floyd  county,  paid  the  balance  of  the  cadi 
consideration,  ?8,000,  and  executed  four  notes 
for  S960  each,  for  the  deferred  payment,  and 
assumed  about  $4,000  due  on  the  land  to  a 
third  party.  Both  appellants  testify  that, 
when  they  went  to  Floyd  county  to  conclude 
the  matter,  they  then  learned  for  the  first 
time  that  appellee  claimed  the  Improvements 
did  not  go  with  the  land  and  that  he  so  stat- 
ed to  them.  They  both  testify  they  did  not 
reply  to  Us  statement,  but  considered  that 
they  had  a  contract  for  the  Improvements, 
duly  executed,  and  that  they  had  placed  up 
a  $1,000  forfdt  Anderson  swears  the  Im- 
provements In  question  did  not  belong  to  him 
and  that  he  so  told  Fawver,  the  agent,  with 
whom  he  listed  the  land,  and  Instructed  him 
to  reserve  them  In  the  trade.  His  two  sons 
corroborate  him  In  this  statement,  claiming 
to  have  been  present  whoi  their  father  so 
Instructed  the  agent  One  of  the  sons  also 
testified  that,  when  appellants  were  first  on 
the  land  to  look  at  it,  they  asked  him  what 
Improvements  went  with  the  land,  ^d  that 
he  then  told  them  the  improvements  in  ques- 
tion did  not  belong  to. the  land.  The  facts 
show,  when  the  contract  was  drawn  and 
signed,  appellants,  or  either  of  them,  were 
not  present,  but  only  Anderson,  Fawver,  and 
the  lawyer  drawing  the  Instrument  Appel- 
lee testified  that  when  It  was  drawn  up 
Fawver  told  him  the  ooatract  contained  the 
fDll  agreement  and  said  it  was  Just  like  he 
had  the  land  Usted,  and  that  he  (appellee) 
relied  on  the  contract  reserving  the  shack 
and  lot,  and  that  he  thought  the  reservation 
was  In  the  contract  until  some  time  after  he 
signed  It..-  He  also  testified  he  was  a  very 
poor  reader,  bnt  admits  that  he  did  read  the 
contract,  and  also  admits  that  Fawver  also 
read  It  over  to  him.  He  admits  that  the  con- 
tract In  evidence  was  the  contract  signed  by 
him  and  "guess  It  Is  just  like  It  was  when  I 
signed  It."  Anderson  and  his  two  aoaa  also 
testified  that,  when  appellants  came  back  to 
dose  up  the  trade  after  making  the  contract 
he  tol9  appellants  tbe  Improremants  were  not 


-to  go  with  die  place,  and  that  appieUants  re- 
Quested  that  they  go  out  on  the  land  and  see 
Just  what  the  Improvements  were,  and  that 
they  did  go,  and  that  he  showed  them  the 
Improvem^its,  and  that  they  said  this  was 
all  right;  and  that  they  would  go  back  and 
close  up.  This  Is  denied  by  the  appellants. 
They  <aalm  that  they  relied  on  the  contract 
and  did  not  agree  to  the  reservation  and  did 
not  go  to  the  land  for  the  purpose  of  dis- 
cussing the  Improvements,  as  above  stated. 

The  first  assignment  wIU  be  overruled. 
We  tiilnk' there  was  no  error  In  refusing  to 
consider  the  exception  to  the  answer  of  the 
app^lee,  filed  and  presented  atter  the  plead- 
ings bad  been  read  to  the  Jury;  at  least,  no 
sudi  error  as  to  require  a  reversal  of  the 
case  under  the  pleadings  and  circumstances 
Immediately  surrounding  the  ruling  ot  th« 
court  thereon. 

[1-4]  Assignments  S,  4,  and  6  assail  the  ac- 
tion of  the  court  in  submitting  to  the  jury 
the  question  of  fraud,  accident,  and  mutual 
mistake  In  executing  the  contract,  for  the 
reason  It  Is  asserted  there  was  no  evidesnce 
ralshig  sud)  Issue.  In  this  we  think  appel- 
lants are  correct  There  was  no  reservation 
In  the  contract  There  Is  no  fraud  shown 
which  Induced  the  appellee  to  sign  the  con- 
tract or  deed.  He  shows  by  his  testimony 
that  he  did  not  rely  upon  the  representations 
of  Fawver  that  the  ocmtract  contained  such 
reservation,  but,  on  the  contrary,  he  read 
the  contract  for  himself  and  had  It  read  to 
him.  Appellee  says  he  was  not  a  good  read- 
er, but  he  does  not  show  he  could  not  under- 
stand when  he  did  read,  or  that  he  could  not 
understand  when  it  was  read  to  him.  When 
a  party  undertakes  to  ascertain  for  himself 
the  contents  of  an  instrument,  he  will  be 
charged  with  its  stipulations,  and  the  fact 
that  fraudulent  represaitations  were  made 
will  not  Justify  him  in  relying  upon  them; 
but  he  will  be  charged  with  the  terms  of  the 
contract.  Newman  v.  Lyman,  165  S.  W. 
136  (3);  James  v.  Does,  184  S.  W;  623; 
Wright  V.  Bott  168  S.  W.  880.  The  facts  es- 
tablish tbat  Fawver  was  the  agent  of  the  ap< 
pellee  In  procuring  appellants  as  purchasers 
for  the  land,  and  took  them  on  the  land  and 
gave  them  tiie  terms.  He  did  not  represent 
to  them  at  that  time  that  there  was  to  be  a 
reservation.  While  he  was  so  acting,  he 
was  the  agent  of  appellee,  and  what  he  did 
and  said,  In  so  far  as  appellants  were  con- 
cerned at  that  time,  was  the  act  of  appellee. 
Appellants  accepted!  the  terms  offered  on  the 
land,  and  all  the  terms  of  the  contract  were 
therefore  made  between  appellee  and  appel- 
lant. The  writing  but  apdke  the  agreement 
as  mada  The  mere  manual  act  of  writing 
the  contract  did  not  confer  up<ni  Fawver  the 
power  to  make  a  contract  with  different 
terms.  He  was  only  authorized  to  sign  the 
najxes  of  the  aK>ellant8  to  the  contract 
which  had  been  theretofore  agreed  upon. 
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.Wbat  Ijie  Bgent  maj  hare  known  pricH:  to 
.that  time  did  not  charge  the  appellants  there- 
with. If  he  knew  the  reservation  was  to  be 
made,  he  learned  that  fact  as  the  agent  of 
appellee,  and  not  as  the  agent  of  appellant 
If  he  dealt  fraudulently  with  Ids  principal, 
the  appellants  were  not  charged  with  It. 
There  was  no  accident  in  omitting  the  reser- 
vation from  the  contract  because  It  was  not 
intended  to  be  Included.  There  was  no  mu- 
tual mistake  because  appellants  never  agreed 
to  the  reservation,  and  further  there  could 
have  been  no  mistake  on  the  part  of  appel- 
lee because  he  read  and  had  read  to  him  the 
contract,  and  he  certainly,  under  such  cir- 
xiumstances,  would  be  charged  with  the 
knowledge  that  the  contract  contained  no 
-such  reservation.  He  was  unwilling  to  rely 
.upon  the  representations  of  its  contents  as 
made  by  Fawver,  but  undertook  for  himself 
to  ascertain  the  terms  of  the  contract  by 
reading  and  having  It  read. 

[5-7]  The  eighth  assignment  complains  at 
the  refusal  of  the  court  to  give  that  part  of 
the  third  requested  instruction,  which  Is  to 
the  effect  that  appellants  would  not  be  charg- 
jed  wiUi  Fawver's  knowledge  of  the  reserva- 
tion, if  not  communicated  to  them  before  en- 
tering into  tlie  contract  This  proposition  we 
believe  to  be  correct.  In  placing  appellant's 
name  to  the  writing  by  Fawver,  ha  was  pec- 
forming  a  mere  ministerial  act,  which  gave 
him  no  authority  .from  appellants  to  make  a 
contract  or  a  different  one  to  the  one  there- 
tofore agreed  upoiv  They  had  made  the 
contract  with  him  while  he  was  standing  in 
the  place  of  appellee,  and  he  had  no  author- 
ity to  evidence  by  writing  any  other  con- 
tract than  that  which  was  made  while  acting 
for  appellee.  Bank  v.  Bland,  189  S.  W.  646 
(6) ;  MichaeUs  v.  Nance,  184  S.  W.  785  (3, 4) ; 
.Storms  V-  Alundy,  46  Tex.  Civ.  App.  88,  101 
S.  W.  258.  The  doctrine-  of  notice  to  the 
agent  will  be  imputed  to  the  principal  is 
cofiflned  to  those  cases  where  the  agent  ac- 
quires his  knowledge  in  the  transaction  of 
his  prindpal's  business.  Knowledge  which 
an  agent  has  acquired  in  business  other  than 
bis  principal's  cannot  be  imputed  to  tbe  prin- 
cipal. Texa»  Loan  Agency  y.  Taylor,  88  Tex. 
4j,  29  S.  1(7.  1067;  Kauffman  v.  Bobey,  60 
Tex.  308,.  48  Am.  B^.  264;  Teagardra  y. 
Godley  Luntf)er  Co.,  105  Tex.  616,  154  S.  W. 
973.  The  evidence  clearly  shows  Favvver 
was  appellee's  agent  and.  not  the  am)ellants' 
when  hO'  was  notified  the  improvements 
were  not. to  go  with  the  land.  In  this  case 
the  lnq>rovements  were  clearly  fixtures  and 
passed  with  the  fee.    There  was  no  allegation 


or  proof  that  the  fixtvcs  wwe  placed  on  the 
land  under  such  drcumstanoes  as  would 
made  them  personal  property.  Th^evldoice 
may  suggest  that  they  might  have  been  plac- 
ed there  by  some  other  person  under  some 
sort  of  arrangement;  but  Just  what  sudi  ar- 
nmgranent  was  is  not  discloeed,  so  we  cannot 
determine  that  they  were  placed  on  tbe  land 
under  such  drcumstanoes  aa  would  make 
them  personal  property.  If  in  fact  the  house 
belonged  to  some  one  else,  it  might  be  that 
appellants,  with  notice  of  sudi  fact,  or  right, 
before  they  paid  the  purchase  mon^,  could 
not  defeat  the  true  owner  out  of  tbe  pn^>- 
wly.  This  we  do  not  attMnpt  to  determine, 
however,  or  decide  at  this  time;  but  such 
fact  ou^t  not  to  defeat  appellants  in  a  re- 
covery of  pro  tanto  damages  for  breach  of 
the  contract  When  the  deed  was  executed, 
it  related  back  to  the  date  of  the  contract 
and  fixed  the  right  of  appellee  and  appellants 
under  the  contract  as  of  that  date.  Arm- 
strong V.  Olfford.  106  S.  W.  "i^;  Holloman 
V.  Blsb<^,  197  S.  W.  1000.  It  Is  the  general 
rule  that  the  conveyance  of  land  by  deed  con- 
taining no  reservation  of  fixtures  passes  ti- 
tle thereto  to  the  purdiaser,  regardless  of 
'a  parol  verbal  sale  or  disposition  of  such 
fixtures.  Brown  v.  Eoland,  92  Tex.  54,  45 
S.  W.  795;  Potter  v.  Mobley,  194  S.  W.  205. 
There  Is,  however,  a  class  of  cases  where 
property  Is  placed  on  land  under  a  previous 
arrangement,  by  which  the  right  to  remove 
it  from  the  landi  Is  given,  which  treat  such 
property  as  retaining  the  character  of  person- 
alty. However,  this  record  only  presents  for 
our  decision  the  Issue  of  fraud,  etc.,  which 
was  submitted  to  the  Jury,  which  we  hold 
to  have  been  error. 

[S]  We  are  also  Indlned  to  think  the  sec- 
ond assignment  should  be  sustained.  The 
testimony  of  Casebeer,  with  reference  to  a 
statement  made  to  him  by  Pawrer,  after  tbe 
contract  and  deed  had  been  executed,  to  the 
effect  that  the  honse  and  f«ice  did  not  be- 
long to  the  land,  etc.,  was  objected  to,  and 
presented  by  bill  of  exception.  This  state- 
ment conltf  not  affect  Use  contract  and  deed 
already  executed.  It  was  not  admissible  ns 
Impeachment  of  Fawver's  testimony,  to  the 
effect  that  when  the  land  was  listed  with 
him  for  sale  there  was  no  such  reservation 
made  by  appellee.  The  mere  fact  that  he 
was  renting  the  land  for  appellants  after 
they  had  purchased  it  did  not  make  it  ad- 
missible to  impeadi  their  conveyance  oC  the 
property. 

The  Judgment  will  he  reversed,  and  the 
cause  remanded. 
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BSOOKS  ▼.  8XATB.    (So.  40.) 
(Supreme  Court  of  ArkansaB.    Dec.  16,  1918.) 

1.  CsntniAX.  Ij&w  tsaiOOOifi,  14>— Appbut- 
Bnx  or  Bxcxfskmib.  ' 

AarignmentB  of  tnm,  ckAllenginc  the  mti- 
fiaeoejr  of  tke  eridence  to  ■tuUio  eoDviction, 
tnd  court's  lefosal  to  gyn  requested  instruc- 
tioos,  caii  be  bioocbt  into  tbe  record  b;  bill 
of  exceptions  only. 

2.  CsnmrAi.  Law  «3»UU(6)— Apssai/— Bic- 
OBI>— BlU.  OP  SxocmoNS. 

Hntriea  in  Jodsment  record  prevail  orer 
stttements  contained  in  bill  of  esceptiotta,  wbere 
inconsistent  therewitb. 

3.  OtcatoiAL  IiAW  ^s>lUl(6)— Atfxait-Fil- 
IKQ  OP  Bxu.  or  BxczFTiDirB. 

Wfawe  appellant  was  allowed  only  SO  days 
in  which  to  file  bin  of  exceptions  by  Judgment 
record,  a  porported  bill,  filed  after  such  30  days, 
bat  within  60  days,  will  not  be  considered  part 
of  the  record,  although  purported  bill  stated 
that  appellant  was  allowed  60  days  in  which  to 
Sle  bill;  entry  in  record  prevailing  over  In- 
consistent statement  in  bill. 

Appeal  from  Olrctdt  Court,  Desha  Coun- 
ty;  W.  B.  Sorrells,  Judge.  • 

W.  K.  Brooks  was  convicted  of  murder  in 
tbe  second  degree,  and  he  appeals.    Affirmed. 

Jno.  D.  Arbnokle,  Atty.  Oen.,  and  T.  W. 
Campbell,  Asst  Atty.  Gen.,  for  the  State. 

HVMPHBETS,  J.  Appellant  was  Indicted 
for  murder  In  the  first  degree,  and  tried  and 
convicted  of  murder  In  the  second  degree  In 
the  Desha  circuit  court  His  ptlnlshment 
was  fixed  at  10  years  in  the  state  peniten- 
tiary, and  Judgment  rendered  accordingly. 
-Vn  ai^eal  from  the  Judgment  of  conviction 
has  been  dnly  prosecuted  to  this  court 

11-3]  The  assignments  of  error  set  out  In 
the  motion  for  a  new  trial  challenge  (1)  the 
sufficiency  of  tbe  evidence  to  sustain  the  ver- 
dict and  Judgment:  (2)  the  refusal  of  tbe 
court  to  ^ve,  respectively,  instructions  I 
and  2  requested  by  appellant  Errors  of 
this  character  can  be  brought  into  the  record 
by  bill  of  exceptions  only.  It  is  stated  In 
the  purported  bill  of  exceptions  that  appel- 
lant was  allowed  60  days  in.  which  to  file  his 
bill  of  exceptions,  but  the  Judgment  record 
Itself  8lM>W8  to  the  contrary.  According  to 
tbe  Judgment  record,  appellant  was  allowed 
only  30  days  in  which  to  file  his  bill  of  ez- 
•>cption8  after  September  4,  1918.  The  pur- 
ported bill  of  exceptions  was  not  filed  until 
October  29.  1918.  The  rule  heretofore  an- 
nounced by  this  court  Is  to  the  effect  that — 

"Where  the  entries  in  the  record  are  incon- 
siEtent  with  the  statement  contained  in  the  bill 
of  exceptions,  the  former  shall  prevail  over 
tbe  latter."  Hixon  v.  Weaver,  9  Arlc.  133; 
Cramp  et  al.  v.  Starke,  23  Ark.  131. 


Under  tbla  wel^-estabUahed  role,  W9  mast 
treat  this  case  is  if  the  record  contained  no 
bill  of  exertions  whatever. 

For  that  raason,  tbe  Jodgment  la  affirmed. 


SURSA  V.  WYNN.    (No.  87.) 
(Supreme  Court  of  Arkansas.    Dec.  16,  1918.) 
T>*aoKsr  ANO  DiSTBiBUTioir  «:982— Expenoi- 

TI7SX»— OONTaACTB   BETWXBK   HkIBS. 

Where  a  decedent's  widow  and  the  children 
are  all  adults,  a  contract  made  between  them, 
providing  for  payment  of  taxes  against  the  es- 
tate, the  cost  of  a  tombstone  for  decedent,  and 
the  expenses  of  erecting  a  bam,  is  binding  on 
the  widow,  notwithstanding  that  her  portion  of 
sneh  expenses  is  not  chargeable  against  her  dow- 
er Interest 

Appeal  from  Circuit  Court  day  Connty; 
R.  H.  Dvdley,  Jodge. 

Proceedings  for  tbe  allowance  of  tbe  final 
account  of  T.  W.  Wynn,  as  administrator  of 
the  estate  of  W.  R.  Wynn,  deceased,  op- 
posed by  Ada  Sursa,  decedent's  widow. 
From  a  Judgment  refusing  to  allow  her  ex- 
ceptions to  tbe  final  account,  she  appeals. 
Affirn^ed. 

This  Ifl  an  appeal  by  (be  widow  from  a 
JndgineDt  of  the  drcoit  court  affirming  tbe 
Judgment  of  the  ];HX>bate  court  la  refusing  to 
allow  certain  receptions  filed  by  ber  to  tbe 
final  account  of  the  administrator  of  ber  de- 
ceased bosband'B  estate.  The  material  facts 
are  as  follows: 

In  September,  1918,  W.  B.  Wynn  died  in- 
testate in  Clay  county,  Ark.,  leaving  surviv- 
ing him  his  widow,  Ada  Wynn,  and  a  son 
and  daughter  named,  reepectively,  T.  W. 
Wynn  and  Ardie  Tipton.  At  the  time  of  his 
death,  W.  R.  Wynn  owned  about  1,960  acres 
o^f  land  In  Clay  connty,  and  personal  proper- 
ty of  the  value  of  about  (25,000.  His  widow 
relinquished  ber,  right,  to  administer  upon 
bis  estate,  and  by  consent  of  all  parties,  bis 
son,  T.  W.  Wynn,  was  appointed  administra- 
tor. 

According  to  the  testimony  of  his  son,  T. 
W.  Wynn,  W.  B.  Wynn  had  begim  to  erect  a 
hay  bam  for  the  purpose  of  storing  tbe  hay 
grown  by  him  for  that  year.  After  his  death 
his  widow  and  two  children  agreed  that  the 
erection  of  the  barn  should  be  finished  for 
the  purpose  of  storing  the  hay,  and  that  each 
would  pay  one-third  of  the  cost  thereof. 

The  Attorney  General  brought  suit  for  the 
state  of  Arkansas  against  the  widow  and 
two  children  for  tbe  amount  of  the  inherit- 
ance tax  due  by  the  estate  of  W.  R.  Wynn, 
deceased.  By  consent  of  all  parties  the 
amount  of  the  inheritance  tax  was  fixed  at 
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$80230,  and  the  widow  anfl  two  children 
agreed  to  pay,  each,  one-third  thereof. 

There  were  also  ditch  taxes  due  on  the 
land  In  the  sum  of  over  $350,  and  the  Widow 
and  two  children  agreed  that  each  would  pay 
one-third  of  them.  They  also  agreed  for  the 
administrator  to  gather  the  crop  and  divide 
the  pipceeds  equally  between  them.  They 
also  agreed  that  a  tombstone  should  be  pur- 
chased by  the  administrator  and  erected 
over  the  grave  of  the  deceased  husband  and 
father,  and  that  the  expense  should  be  borne 
equally  between  them.  The  administrator 
paid  the  claims  which  were  probated  against 
the  estate,  and  filed  three  accounts  current. 
His  final  settlement  was  filed  with  the  pro- 
bate court  on  the  21st  day  of  July,  IdlT. 
Attached  to  It  Is  a  receipt  signed  by  Mrs. 
W.  B.  Wynn,  and  sworn  to  before  a  notary 
public.  In  which  she  stated  that  she  had  re- 
cdved  In  full  the  balance  due  her  as  dower 
In  the  personal  property  from  the  adminis- 
trator of  bar  deceased  husband's  estate. 
Since  thm  she  has  remarried,  and  is  now 
Ada  Sursa. 

According  to  the  testimony  of  Ada  Sursa 
she  did  not  agree  that  one-third  of  the  Inher- 
itance tax  should  be  charged  against  her 
dower,  and  did  not  agree  to  pay  any  part  of 
the  ditch  taxes.  She  also  denied  agreeing 
that  the  hay  bam  should  be  completed  and 
the  cost  thereof  charged  as  expenses  of  ad- 
ministration. She  denied  that  she  had 
agreed  to  pay  any  part  of  the  price  of  the 
tombstone,  and  also  testified  that  when  she 
signed  the  release  she  did  not  know  that  the 
items  embraced  in  the  exceptions  had  been 
charged  against  her.  Other  facts  will  be 
stated  or  referred  to  in  the  opinion. 

The  probate  court  refused  to  allow  any 
of  the  exceptions  filed  by  the  widow,  and 
upon  appeal  to  the  circuit  court  that  court 
refused  to  allow  her  exceptions,  and  affirm- 
ed the  Judgment  of  the  probate  court.  The 
case  is  here  on  appeaL 

O.  T.  Bloodworth,  of  Coming,  and  Jerry 
MuUoy  and  S.  A.  D.  Eaton,  both  of  Poca- 
hontas, for  appellant 

3.  L.  Taylor  and  Q.  B.  Oliver,  both  of 
Coming,  for  appellee. 

HART,  J.  (after  stating  the  facts  as 
above).  The  administrator  charged  hlmsrif 
with  the  value  of  the  estate  at  $19,696.65,  as 
shown  by  the  Inventory.  Subsequently  he 
charged  himself  with  an  additional  amount 
of  $5,109.54.  This  ccmslsted  of  the  value  of 
the  crops  and  rents  for  the  year  1915. 

It  is  claimed  by  counsel  for  appellant  that 
the  court  erred  in  not  charging  the  adminis- 
trator with  an  additional  amount  of  over 
$6,000.  We  do  not  think  the  court  erred  in 
this  respect  From  a  careful  examination  of 
the  record  we  are  of  the  opinion  that  this 
item  is  Included  in  the  item  of  $19,696.65. 
The  administrator  in  his  Inventory  diorges 


himself  with  accounts  and  notes  belonging 
to  the  estate,  cash  on  hand  and  in  bonks  at 
the  time  of  decedent's  death,  and  cash  re- 
ceived from  a  life  insurance  company.  Again 
he  diarges  hlmwelf  with  the  value  ot  the 
mules,  plow  tools,  w^gona,  and  other  farming 
Inurements  on  hand  at  the  time  <rf  dece- 
dent's death.  Tbai  on  a  separate  page  ap- 
pear more  Items  of  accounts  and  notes  dne 
decedent.  All  of  these  items  added  together 
make  up  the  item  of  $19,696.66.  In  addl- 
tloD  to  this  the  administrator  charged  him- 
self with  the  value  of  die  crops  gathered  by 
him  and  the  rents  ooUectied  by  him  for  the 
year  1915.  l%erefore  the  administrator 
charged  himself  with  all  the  property  be- 
longing to  the  estate,  and  there  U  no  error 
in  his  account  In  this  respect 

It  is  next  insisted  that  the  widow  was  not 
chargeable  with  the  payment  of  any  part  of 
the  inheritance  tax,  and  that  the  court  erred 
tn  allowing  one-third  of  that  to  be  charged 
against  her  in  allotting  her  dower  in  the  per- 
sonal estate.  Counsel  for  appellant  also 
claim  that  the  cost  of  the  tombstone  should 
have  been  allowed  as  funeral  expenses,  and 
that  no  part  of  it  should  tuwe  been  charged 
against  her  dower  interest  Again  counsel 
for  appellant  claim  that  it  was  error  to  al- 
low the  cost  of  cmnpleting  the  bam  as  part 
of  the  expenses  of  administration,  and  conn- 
sd  for  the  appellant  also  insist  tbat  no  part 
of  the  ditch  taxes  diould  have  been  charged 
against  her  dower  Interest  It  may  be  as- 
sumed that  counsel  are  correct  In  tb^r  con- 
tention of  law  with  regard  to  aU  these  items, 
and  stlU  the  probate  court  was  right  in  re- 
fusing to  allow  the  exceptions  of  the  widow 
as  to  them.  It  will  be  remembered  that 
when  W.  B.  Wynn  died  he  left  surviving 
him  his  widow,  Ada  Wynn,  now  Ada  Sursa, 
and  his  son,  T.  W.  Wynn,  and  his  daughter, 
Ardie  Tipton.  All  of  these  parties  wen 
adults  and  capable  of  contracting  with  eacb 
other  with  regard  to  the  estate. 

According  to  the  testimony  of  the  admin 
istrator  they  agreed  that  in  the  settlement 
of  the  estate  they  would  share  equally  li 
paying  the  inheritance  tax,  the  ditch  taxes 
and  the  cost  of  erecting  a  tombstone  ovei 
the  grave  of  their  intestata  This  they  h&i 
a  right  to  do,  and  the  agreement  made  b] 
them  was  a  valid  and  binding  agreement 
There  were  but  few  creditors  of  the  estate 
and  the  debts  against  the  estate  were  smal 
when  compared  with  the  value  of  the  es 
tate.  The  personal  property  of  the  estati 
was  largely  In  excess  of  its  indebtednes!; 
The  widow  and  heirs  were  adults,  and,  nn 
der  section  15  of  Klrby's  Digest,  could  havi 
agreed  that  no  administration  be  liad.  Ii 
any  event  the  agreouoit  between  the  partle 
that  they  would  share  equally  In  the  ex 
penses  In  the  matters  above  stated  const! 
tuted  a  binding  agreement  between  them.  I 
is  true  that  appellant  denied  that  she  hai 
made  any  such  agreement  with  tlw  adxnlnb 
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tretor,  but  her  tartltnpny  only  ralaed  a  con- 
flict with  t^t  of  the  administrator,  and  the 
trial  court  has  settled  that  conflict  In  behalf 
of  the  latter,  and  mider  the  settled  rules  of 
this  court  it  cannot  be  disturbed  on  appeaL 
Therefore  the  court  did  not  err  In  refusing  to 
allow  the  esoeptions  of  the  widow  to  the  ac- 
count current  of  the  administrator. 

It  follows  that  the  Judgment  will  be  af- 
firmed. 


OAMBWMJj  T.  STATS.    (No.  88.) 
(Supreme  Court  of  Arkansas.     Dec  16,  1918.) 

1.  DisoBOEBi;r     Houss     ^soS  —  KaimNO 

BaWOTHOUSB— BtLEKEinB. 

There  being  bo  statute  covering  or  defining 
the  offense  of  keeping  a  bawdybouse,  resort 
must  be  had  to  the  oommon  law  to  determine 
its  elements. 

2.  DlSOBDCBLT      EOUSB      «cs>17    —  KSMPtHa 
BAWDTHOtrSB— Btiosroe. 

Evidenoe  keU  snffident  to  show  the  keeping 
of  a  bawdyboose. 

3.  DlSOKDEBLT       HoUSE       4=35    —    BkBEPINO 
BaWDTHOUHB— SlWOtl!  ImiATE. 

The  offense  of  keepiitg  a  bawdThonse  may  be 
committed,  though  but  one  woman  be  concerned. 

Appeal  from  Otrenlt  Court,  Clebnme  Gotm. 
ty ;  John  I.  Worthlngton,  Judge. 

John  Gamewell  was  couTlcted  of  keeping 
a  bawdyhouae^  and  he  appeals.    Affirmed. 

Brundldge  &  Neelly,  of  Searcy,  for  appel- 
lant 

Jno.  D.  Arbockle,  Atty.  Oen.,  and  T.  W. 
Campbell,  Asst  Atty.  Gen.,  for  the  State. 

McCDIjLOCH,  C.  J.  The  defendant,  John 
Gamewell,  was  convicted  la  the  lower  court 
of  the  offense  of  keeping  a  bawdyhonse  in 
the  town  of  Miller,  Olebnme  county,  Ark., 
and  the  only  contention  on  his  behalf  now 
Is  that  the  evidence  was  not  sufBclent  to  sus- 
tain the  verdict. 

[1]  There  is  no  statute  in  this  state  cov- 
ering the  offense  of  keeping  a  bawdyhouse 
or  defining  It,  and  we  must  resort  to  the 
common  law  to  determine  what  elements  con- 
stltnte  the  offense.  State  v.  Porter,  88  Ark. 
837;  Fisher  v.  City  of  Paragould,  127  Ark. 
268,  192  S.  W.  219. 

[J,  3]  The  defendant  was  operating  a  mer- 
cantile establishment  in  the  town  of  Miller 
for  the  sale  of  groceries  and  dry  goods,  and 
lived  in  a  room  adjoining  the  store.  There 
tras  a  certain  lewd  woman  in  the  neighbor- 
hood who  frequented  his  place,  and  the  tes- 
timony tends  to  show  that  she  was  there  for 
immoral  purposes.  The  woman  did  not  stay 
there  regularly,  but  was  seen  at  the  place 
frequently,  and,  according  to  the  testimony. 


tl^  defoidant  solicited  other  men  to  have  in- 
tercourse with  her  at  that  place,  and  that 
he  had  intercourse  with  her  tliere.  Men 
were  seen  to  go  there  and  take  her  away 
from,  the  place,  and  at  other  times  the  win- 
dows and  doors  were  closed  when  she  went 
into  the  place. 

This  testimony  was  sufficient  to  bring  the 
case  within  the  deflnition  of  the  offense  set 
forth  In  the  decisions  dted  above.  The  fact 
that  the  immoralities  were  confined  to  the 
illicit  association  with  this  one  woman  does 
not  take  the  situatiou  out  of  the  scope  of 
the  deflnition  of  a  bawdyhouse;  nor  Is  the 
defendant,  who  kept  the  house,  any  the  less 
amenable  to  the  law  than  the  woman  who 
was  the  inmate  thereof  for  immoral  purposes, 
Fisher  v.  City  of  Paragould,  supra. 

The  Judgment  of  conviction  is  therefore  af- 
firmed. 


QUINN  et  al.  ▼.  LBE  WILSON  ft  CO. 

(No.  34.) 

(Supreme  Court  of  Arkansas.    Dec  19,  1918.) 

1.  CovKNANTS    «s»67,    102(1)  — Wabbahtt  — 
RtiRNiNO  WITH  Land— BvicnoH. 

Covenants  of  warranty  of  title  run  with  the 
land,  and  ordinarily  a  right  of  action  does  not 
arise  in  favor  of  the  grantee  or  subsequent  bold- 
er of  the  title  until  there  has  been  an  eviction 
under  title  paramount. 

2.  Ldcitahon   ot  Actions  «=>47(2)— Covb- 
RANTa— Wabrantt— AonoN— Acckuai.. 

Where  title  to  land  conveyed  with  covenant 
of  warranty  is  in  the  government,  covenant  is 
deemed  broken  as  soon  as  made,  and  the  right 
of  action,  contrary  to  the  ordinary  rule,  accrues 
at  once  80  as  to  start  the  running  of  limitations. 

3.  LnniATioN   at  Actions  «=»47(2)  —  Was- 
BANTY— Action- Acokual. 

Where  unsurveyed  lands  which  were  within 
the  boundary  lines  of  a  nonnavigable  lake  as 
meandered  were  conveyed  with  covenants  of 
warranty  by  defendants,  who  took  under  patents 
to  parts  of  Sections  surrounding  the  meandered 
lines  of  the  lake,  and  the  Land  Office  then  dis- 
claimed title  in  the  government,  held,  that  de- 
fendants had  such  prima  fade  title  that  the  cov- 
enant of  warranty  cannot  be  deemed  to  have 
been  broken  when  made,  so  as  to  start  limita- 
tions and  predude  recovery  because  of  the  bar 
of  limitations,  where  the  government  later  as- 
serted title  to  Jthe  lands. 

Appeal  from  Circuit  Court,  HIsslaelppi 
County;  W.  J.  Driver,  Judge. 

Acti<m  by  Lee  Wilson  &  Co.  against  J.  W. 
Quinn  and  another.  From  a  Judgment  for 
plaintiff,  defendants  appeaL    Affirmed. 

Daris  &  Cost«i,  of  Blythevllle,  and  H.  R. 
Boyd,  of  Memphis,  Tenn.,  for  appellants. 

Chas.  T.  Coleman,  of  little  Rock,  for  ap- 
peillee. 
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Mcculloch,  O.  J.  This  is  an  action  to 
recover  damages  for  breach  o<  a  coTenant 
of  warranty  of  title  to  lands  conveyed  in  a 
deed  executed  by  appellants  to  the  grantors 
of  appellee. 

The  facts  of  the  case  are  undisputed.  On 
November  24,  1900,  appellants,  by  deed  con- 
taining full  covenants  of  warranty  of  title, 
conveyed  835.81  acres  of  land  in  Mississippi 
county.  Ark.,  to  R.  B.  L.  Wilson  and  S.  A. 
Beall.  The  lands  so  conveyed  were  within 
the  meandered  boundary  lines  of  Moon  Lake, 
a  small  nonnavlgable  lake,  and  were  then 
what  is  known  as  unsurveyed  lands;  that  is 
to  say,  they  were  not  shown  on  the  plats  of 
the  government  surveys.  Beall  conveyed  tals 
Interest  in  the  land  to  Wilson  on  July  26, 
1903,  and  the  latter  conveyed  to  appellee,  a 
corporation.  In  February,  1910.  On  August 
4,  1911,  the  government  of  the  United  States 
instituted  an  action  in  the  District  Court 
of  the  United  States  for  the  Eastern  Dis- 
trict of  Arkansas  against  appellee  to  quiet 
Its  title  to  the  lands  herein  referred  to,  and 
on  a  trial  of  the  cause  the  contention  of  the 
government  was  sustained,  and  a  decree  was 
rendered  In  Its  favor,  which  decree  was  sub- 
sequently affirmed  by  the  Circuit  Court  of 
Appeals.  Appellee  then  commenced  the  pres- 
ent action  against  appellants  to  recover  dam- 
ages on  accotmt  of  the  breadi  of  the  cove- 
nant of  warranty  in  the  deed. 

[1,2]  It  is  conceded  by  appellants  that 
they  had  no  title  to  convey  by  reason  of  the 
fact  that  the  title  to  the  lands  was  In  the 
United  States,  and  the  only  defense  set  forth 
is  that  the  covenant  of  warranty  was  im- 
mediately broken  upon  the  execution  of  the 
deed,  and  did  not  run  with  the  land,  and  that 
a  right  of  action  then  arose  In  favor  of  the 
original  grantees,  and  is  barred  by  the  stat- 
ute of  limitations.  Covenants  of  warranty 
of  title  are  universally  held  to  run  with  tbe 
land,  and  ordinarily  a  right  of  action  does 
not  arise  in  favor  of  the  grantee  or  subse- 
quent holder  of  the  title  until  there  has  been 
an  eviction  under  paramount  title;  but  an 
exception  to  this  rule  is  that,  where  the 
title  is  In  the  government,  the  covenant  of 
warranty  Is  deemed  to  be  broken  as  soon  as 
It  Is  made,  and  the  right  of  action  is  complete 
at  that  time,  and  the  statute  of  Umltatlona 
begins  to  run.  Abbott  v.  Rowan,  33  Ark. 
593;  Dillahunty  v.  Railway  Co.,  59  Ark.  629, 
27  S.  W.  1002,  28  S.  W.  657;  Seldon  v.  Dud- 
ley E.  Jones  Co.,  74  Ark.  348,  85  S.  W.  778; 
Crawford  County  Bank  v.  Baker,  95  Ark. 
438,  130  S.  W.  656.  Judge  Klddlck,  speak- 
ing for  the  court  In  Dillahunty  v.  Railway 
Co.,  supra,  s,aid  that  one  of  the  reasons  for 
the  exception  was  "that  the  United  States 
should  I>e  considered  as  always  asserting 
title  to  their  lands." 

[3]  Learned  counsel  for  appellee  contends 
that  under  the  peculiar  facts  of  this  case 
there  was  not  an  assertion  of  paramount 
title  on  the  part  of  the  government  so  as  to 


constitute  constructlye  evlctloii  prior  to  a 
resurvey  of  the  lands  by  tlie  govemmoit  and 
the  Institution  of  the  government's  suit 
against  appellee  to  quiet  Its  title  to  tbe  same. 
We  think  this  argument  is  a  sound  one,  and 
that  appellee's  position  in  the  matter  should 
be  sustained.  In  the  case  of  Little  t.  Wil- 
liams, 88  Ark.  37,  113  S.  W.  840,  we  were 
dealing  with  the  title  to  unsurveyed  lands 
of  this  same  character,  and  we  held  that  the 
effect  of  the  patents  Issued  by  the  United 
States  to  the  parts  of  sections  surrounding 
the  meandered  lines  of  the  lake  vested  prima 
fade  title  to  the  bed  of  the  lake  by  virtue 
of  riparian  rights,  and  that,  unless  "the  gov- 
ernment elects  to  correct  the  mistakes  in  the 
original  survey  and  assert  olalm  to  tbe  lands, 
no  one  can  complain  or  dispute  the  title  of 
the  holders  of  the  prima  fade  tltl&"  The 
facts  of  the  present  case  were  precisely  the 
same  at  the  time  appellants  executed  the 
conveyance  in  question,  and  the  goverxunent 
of  tlie  United  States  hui  taken  no  steps  to 
correct  the  mistakes  of  the  orie:lnal  survey- 
ors who  indicated  the  bed  of  the  lake  to 
be  water  when  it  was  in  fact  land.  The  mere 
ownership  by  tlie  government  did  not,  we 
think,  constitute  such  assertion  of  owner- 
ship as  would  be  deemed  to  constitute  con- 
structive eviction. 

The  principle  annoimced  by  the  United 
States  Circuit  Court  of  Appeals  for  tbe  Nintb 
Circuit  in  Northern  Pacific  Railroad  Co.  v. 
Montgomery,  86  Fed.  253,  30  C.  C.  A,  17,  is 
applicable  to  the  facts  of  the  present  case 
and  ought  to  control.  That  case  was  a  suit 
by  Montgomery  against  tbe  Nortbem  Pacific 
Railroad  Company  to  recover  damages  for 
hreatdi  of  a  cevenant  of  warranty  pt  tlUe  to 
lands  which  the  railway  company  did  not 
own,  but  which  had  previously  been  granted 
to  another  railway  corporation  by  tlie  United 
States  government  Subsequent  to  tbe  coa- 
veyance  to  Montgomery  the  government  of 
tbe  United  States  by  act  of  Congress  de- 
clared tbe  former  grant  to  the  other  rail- 
road company  forfeited,  and  Montgomery 
brought  his  action  on  the  covenant  of  war- 
ranty within  five  years  after  the  government 
asserted  Its  ownership,  after  the  dedaration 
of  forfeiture.  The  court  held  that  the  ac- 
tion was  commenced  within  due  time  and 
was  not  barred.  The  court  dedded  that, 
wmie  the  title  was  in  the  government,  there 
could  not  have  been  a  hostile  assertion  of  the 
paramount  title  prior  to  the  date  of  tbe 
declaration  of  forfeiture  and  cancellation  of 
tbe  prior  grant  to  tbe  other  railroad  com- 
pany. So  in  the  present  case  we  say  tliat 
at  the  time  of  the  conveyance  by  appellants 
to  the  grantors  of  appellee  the  prima  facie 
title  rested  in  the  owners  of  the  adJolniiLg 
lands  by  virtue  of  apparent  riparian  rlgbts. 
There  was  no  actual  assertion  of  title  by  the 
government;  on  the  contrary,  the  proof  shows 
that  when  applied  to  at  that  time  the  Com- 
missioner of  the  Land  Ofllce  at  WaBhlnston 
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disclaimed  title  In  the  goTernment,  and  ttie 
ownerablp  of  the  goTonunait  as  BUbmcineiitly 
developed  by  the  resnrrey  did  not  then  cour 
stltnte  an  assertion  of  title. 

Appellee  acquired  title  to  the  land  xm- 
der  mesne  oonTeyances  from  appeUanta* 
grantees  before  the  government's  assertion 
of  title.  Therefore  the  right  of  action  arose 
tn  favor  of  appellee,  and  was  dnly  pros«ciit> 
ed  wltbln  the  peilod  of  limitation. 

The  Judgment  of  the  circuit  court  was 
therefore  correct,  and  the  same  Is  affirmed. 


McCOT  et  al.  r.  ANDBRSON.    (No.  41.) 
(Supreme  Court  of  Arkansas.    Dee.  16,  1918.) 

1.  Ejbctukni  4s»85(l)--QuiKTiNe  Title  «3> 
44(4)— EvinENCE— TlTUE. 

In  a  suit  to  quiet  title,  held  that  evidence 
showed  that  defendiant's  ancestor  died  in  peace- 
able possession,  claiming  title,  which  is  a  suffi- 
■■ipnt  prima  fade  showing  that  ancestor  was 
seized  in  fee  to  support  a  suit  to  quiet  title  or 
an  action  of  ejectment  against  a  trespasser  or 
one  who  cannot  show  a  better  title. 

2.  Tbtjstb  «=3G8(3)— Trustee— Pabtt. 

In  a  suit  to  quiet  title,  if  it  is  necessary 
to  show  that  the  beneBdary  of  a  trust  bad  ac- 
quired the  legal  title,  the  trastee,  or  his  heirs, 
if  the  trastee  be  dead,  are  necessary  parties. 

3.  Tbubts  «=>372(1)— llTLK  or  Cestui  Qvt 
Tbtjst— Pbesuicption's. 

Where  the  cestui  que  trust  died  in  posses- 
sion claiming  title  to  the  land  as  against  in- 
traders,  trespassers,  or  mere  occupants,  it  will 
be  presumed,  in  a  contest  between  the  heirs 
at  the  cestui  and  a  mere  occupant  or  trespas- 
ser, that  the  cestui  had  before  hia  death  acquir- 
ed the  lesal  title. 

4.  Trdsts  «=3S71(8)— TrrtE  of  Tbitstee— Al- 

LEGATIOirS. 

Tbe  allegation  in  defendant's  cross-bin  that 
the  record  titie  was  outstanding  in  one  whom 
defendant  claimed  held  title  in  trust  for  her 
ancestor  is  not  an  averment  that  the  legal  title 
wag  still  in  the  alleged  tmstee. 

Appeal  from  Desha  Chancery  Conrt;  Z,  'H. 
Wood,  Chancellor. 

Salt  to  qnlet  title  by  Thomas  McCoy  and 
others  against  Bfary  Anderson,  who  filed  a 
cross-bill.  After  dismissal  of  the  original 
bill  on  motion  of  plaintiffs,  there  was  a  de- 
cree for  defendant,  and  plaintiffs  appeal. 
Affirmed. 

F.  M.  Sogers,  of  Arkansas  City,  for  appel- 
lants. 

H.  H.  Hays,  ot  Arkansaa  City,  tor  appel- 
lee. 


HUMPHBEXS,  3.     On   the  21st  day  of 
March,     1917,     appellants     InMitnted     anlt 


agallut  mpeUea  in  tbe  Desha  chancery  eonrt 
to  qnlet  the  tItie  In  them  against  apprilee 
to  lots  2S,  24,  and  25,  In  block  62,  In  High- 
land addition  to  the  town  of  Arkansas  City. 
They  alleged  that  EU«i  Quicker  Morris  ao- 
qnlred  ownership  of  the  land  by  adrecse  poe- 
sesiriMi,  and  died  s^zed  and  posaesaed  there- 
of, and  that  they  were  her  granddiildren 
and  only  heirs,  and  acquired  titie  thereto  by 
Inheritance  from  her.  They  also  alleged  that 
appellee  claimed  titie  to  the  prc^erty  by  in- 
heritance frmn  Luclnda  Morris,  bnt  that  her 
claim  was  without  right  becanse  (1)  she  was 
not  her  heir,  and  (2)  Lnctatda  had  lost  her 
title  through  adverse  possession  of  their 
grandmother,  Bllen  Tucker  M<«rls,  and 
themselves. 

On  the  14th  day  of  April,  1917,  appellee 
filed  answer,  denying  appellant's  claim  of 
title,  and  asserting  titie  in  h«:self.  She.  also 
filed  a  crossbill,  alleging  that  she  Inherited 
the  property  from  her  grandfather,  Ander- 
son Morris,  who  {Hirchased  it  in  1903,  and 
placea  the  legal  title  in  his  then  wife,  Lu- 
clnda, to  be  held  in  trust  for  him;  that  in 
1905  Lucinda  abandoned  her  grandfather; 
that  on  October  28,  1907,  her  grandfatiior 
procured  a  divorce  from  Ludada  and  mar- 
tied  EUen  Tncker,  the  grandmother  of  ap- 
pellants; that,  after  the  death  of  her  grand- 
father and  their  grandmother,  appellants  as- 
serted titie  and  right  of  possession  to  the 
land.  Appellee  prayed  in  her  croBB-blU  that 
the  title  to  said  proporty  be  wilebed  In  her 
as  against  appellants. 

On  the  17th  day  of  April,  1917,  the  origi- 
nal bill  was  dismissed  on  motion  of  appel- 
lants. 

On  the  18tb  day  of  April,  1»17,  appeUee 
filed  an  amcDdment  to  her  croas-blU.  alleging 
that  liucinda  Morris  held  the  record  title  to 
the  property ;  that  she  absented  herself  from 
the  state  more  than  fire  years  before  the  in- 
stitution of  the  suit,  and  nothing  had  there- 
after been  beard  from  her;  that  she  had  no 
known  legal  heirs.  AppeUee  prayed  that  Lu- 
cinda Morris  and  her  unknovm  heirs  be 
made  parties  to  her  cross-bill  and  for  warn- 
ing order  against  them.  It  appeared  from 
appellee's  own  evidence,  taken  for  purposes 
of  the  trial,  that  Lncinda  had  been  dead  for 
twelve  years,  and  the  affidavit  for  warning 
order  dl4  not  show  that  she  had  nnknown 
heirs  at  the  time  of  her  death.  Under  these 
drcnmstasceB,  Lndnda  Morris  could  not 
herself  have  been  made  a  party  to  the  cross- 
bill, and  the  atSdavlt  was  insuffldent  to  sup- 
port a  warning  order  against  her  unknown 
bdrs,  so  the  case  must  proceed  upon  the  the- 
ory that  neither  Ludnda  nor  her  heirs  have 
been  properly  brought  into  the  suit  as  par- 
ties defendant. 

On  the  7th  day  of  May,  1917,  appellants 
answered  the  cross-bill  of  appellee,  denying 
appellee's  alleged  titie  by  inheritance  from 
her  grandfather,  Anderson  Morris,  or  that 
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tlie  legal  tlUe  was  conreyed  to  LndBda  Ifor- 
rls  In  trost  for  their  grandfather,  or  that  Ln- 
dnda  held  the  title  to  said  property  in  truat 
for  her  grandfather;  and  by  way  of  further 
defense  set  np  that  they  had  acquired  title 
by  inheritance  tram  Ellen  Tucker  Morris, 
their  grandmother,  who  had  herself  acquired 
title  by  actual,  open,  notorious,  adverse,  hos- 
tile, and  continuous  possession  by  occupancy 
from  the  23d  day  of  October,  1907,  until  her 
death,  In  June,  1016. 

At  the  April  term,  1018,  the  cause  was  sub- 
mitted to  the  court  upon  the  pleadings,  dep- 
ositions of  witnesses,  decree  of  divorce  In  fa- 
vor of  Anderson  Morris  against  Luclnda 
Morris,  the  marriage  license  of  Anderson 
Morris  to  Ellen  Tucker,  and  the  deed  to  said 
property  from  O.  A.  Lacy  to  Luclnda  Morris, 
of  date  July  8,  1003.  The  court  found  that 
the  legal  title  was  conveyed  on  the  0th  day 
of  July,  1003,  to  Lucinda  Morris  in  trust  for 
Anderson  Morris;  that  appellee  was  the 
granddaughter  and  only  heir  of  said  ^^der- 
son  Morris;  and,  by  decree,  divested  alrtitle, 
or  apparent  title,  out  of  Luclnda  Morris  and 
her  unknown  h^rs,  and  vested  same  In  ap- 
pellee. The  court. further  found  that  Wtxn 
Tucker  Morris,  grandmotho:  of  appellants, 
never  acquired  adverse  possession  of  said 
property,  and  that  appellants  had  no  inter- 
est in  the  lots  by  inheritance  from  her,  and 
by  decree  quieted  the  title  in  appellee  as 
against  said  appellants.  From  the  findings 
made  and  decree  rendered  by  the  court  ap- 
pellants have  prosecuted  an  appeal  to  this 
court,  and  the  cause  Is  now  before  us  for 
trial  de  novo. 

The  evidence,  in  substance,  is  as  follows: 
Mary  Anderson  is  a  granddaughter  and  only 
heir  of  Anderson  Morris.  On  July  8,  1003, 
C.  A.  Lacy  conveyed  the  lots  in  question  to 
Lucinda  Morris.  Anderson  Morris  and  his 
wife,  Lucinda,  were  both  present  at  the  time 
the  conveyance  was  made.  Fifty  dollars  of 
the  consideration  was  paid  in  cash  by  Lu- 
clnda, who  took  the  money  out  of  an  old 
soiled  handkerdiief  and  counted  It  out  to 
Lacy.  The  balance  of  the  purchase  price 
was  secured  by  a  vendor's  lien  and  was  aft- 
erwards paid.  The  evidence  Is  silent  as  to 
who  made  the  last  payment  Nothing  was 
said,  at  the  time  of  the  esecatlon  of  the 
deed  to  C.  A.  Lacy,  to  the  eftect;  that  Lu- 
cinda was  buying  the  property  as  trustee  for 
Anderson  Morris.  Prior  to  the  purchase  of 
the  land  Anderson  Morris  and  Lucinda  Mor- 
ris worked  together.  He  could  not  count 
money,  and  he  took  her  around  town,  when 
they  were  selling  vegetables  and  chickens, 
for  the  purpose  of  counting  and  carrying  his 
money.  When  the  land  was  being  purchased 
Anderson  and  Luclnda  Morris  talked  con- 
cerning the  purchase  thereof  to  Lou  Price, 
who  stated  that  "Anderson  said  he  was  go- 
ing to  buy  and  deed  it  to  his  wife  so  she 
could  hold  It  for  him."  After  the  purchase 
of  the  property  Luclnda  said  to  her  on  many 


occaaloBS  that  she  was  twlding  it  ISor  Ander- 
son. In  the  year  1006  Lucinda  abandoned 
Anderson  and  went  to  Oklahoma,  ^he  died 
about  12  years  before  the  institution  of  the 
suit,  and  left  no  known  h^rs.  Anderson  re- 
mained in  possession  of  the  land.  On  the 
28d  day  of  October,  1007,  he  procured  a  di- 
vorce from  Luclnda,  and  married  EUen 
Tucker,  the  grandmother  of  apptilants.  Aft- 
er his  marriage  to  Ellen  Tucker  he  remained 
in  possession  of  the  land,  claiming  title 
thereto,  until  his  death.  In  the  fall  of  the 
year  1914.  It  seems  that  the  taxes  were  paid 
by  Anderson  Morris  until  1007,  in  the  name 
of  his  second  wife,  Luclnda,  and  after  that 
time,  until  his  death,  paid  by  him  in  the 
name  of  his  third  wife,  Ellen  Tucker.  After 
his  death  Ellen  Tucker  remained  in  posses- 
sion of  the  land  until  her  death,  in  June, 
1016,  and  paid  the  taxes  thereon  during  that 
time.  After  her  death  appellants  took  pos- 
session and  paid  the  taxes  on  the  property. 

It  will  be  observed  from  the  summary  of 
In  the  property  Independent  of  her  marital 
Ellen  Tucker  Morris  ever  asserted  any  claim 
from  which  an  Inference  can  be  drawn  that 
rights  therein.  At  the  time  she  married  An- 
derson Morris,  in  1007,  he  was  in  i>ossessloa 
the  evidence  thus  stated  there  is  nothing 
of  the  property,  claiming  title  thereto,  and 
she  resided  thereon  with  him  as  his  wife, 
and,  after  his  death,  continued  to  occupy  the 
property  as  his  widow  until  her  death.  She 
did  not  pay  the  taxes  herself  until  after  the 
death  of  her  husband.  It  is  true  the  taxes 
were  paid  in  her  name  by  her  husband,  but 
this  was  due,  according  to  the  evidence,  to 
a  custom  of  his,  and  not  to  any  recognition 
on  his  part  that  his  wife  was  claiming  either 
adversely  to  him  or  to  his  trustee,  Lucinda 
Mwrls.  The  undisputed  evidence  shows 
that  Anderson  Morris  died  in  1014^  claiming 
title,  and  that  he  owned  at  that  time  at 
least  the  benefl(dal  interest  in  the  land,  if 
not  both  the  beneficial  interest  and  the  le- 
gal title  thereto.  EUen  Tucker  Morris'  right 
expired  as  widow  of  Anderson  Morris  upon 
her  death,  and  the  entry  and  claim  of  am>el- 
lants  by  Inheritance  from  her  placed  them 
in  no  better  position  than  that  of  mere  tres- 
passers, for  tlieir  actual  occupancy  had  ex- 
isted only  about  one  year  when  this  suit  was 
instituted. 

[1,2]  Appellants  contend  that  appellee 
must  recover  on  the  strength  of  her  own  and 
not  the  weakness  of  their  title.  We  think 
the  undisputed  proof  in  this  case  shows  that 
Anderson  Morris  died  in  the  fall  of  the  year 
1014,  in  possession  of  the  property,  claiming 
title  thereto.  The  proof  that  appellee's  an- 
cestor died  in  peaceable  possession,  claiming 
title,  sufficiently  estaUlshed  the  right  to  re- 
cover on  the  strength  of  her  own  title,  as 
against  a  trespasser,  intruder,  or  mere  occu- 
pant. Proof  that  one's  ancestor,  througli 
whom  be  claims  real  estate,  died  in  actual 
possession  of  said  real  estate,  Is  a  prima 
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fade  showlog  'tlat  the'  anoestw  was  seloed 
In  fee.  Such  proof  will  estabUsh  title  df 
suffldent  strength  In  tide  aneestot  to  snpport 
a  ault  by  his  heirs,  either  In  ejectment  or  to 
quiet  their  title,  as  against  One  who  cannot 
show  a  better  title.  Ferguson  v.  Peden,  88 
Ark.  150;  CamaU  v.  Wilson,  21  Ark.  62,  76 
Km.  Dec  861;  Jacks  v.  Dyer,  81  Ark.  884; 
Nidklace  T.  Dlckerson,  66  Ark.  422,  46  8.  W. 
M6;  FoBtw  T.  BUedse.  106  Ark.  342,  1S8  S. 
W.  819. 

[3,  4]  Appellants  Insist  that,  In  order  for 
appellee  to  recover  on  the  strength  of  her 
own  title.  It  was  necessary  for  her- to  show 
that  the  property  was  held  by  Lndnda  Mor^ 
ris  In  trust  for  Anderson  Morris,  and  that 
Anderson  Morris  acqnired  the  legal  title 
from  ber  before  his  death.  If  appellee's 
right  to  recover  depended  npon  a  determina- 
tion of  the  Issue  as  to  whether  the  property 
was  held  In  tmst  by  lAKdnda  Morris,  then 
the  decree  would  be  erroneous,  becanse  Lu- 
elnda  and  her  unknown  heirs  would  have 
been  necessary  parties  In  that  event,  and 
were  not  properly  made  parties  to  the  bill. 
But  we  have  okdy  considered  the  evidence  as 
to  whether  there  was  a  resulting  tmst  In 
favor  of  Anderson  Morris  under  the  facts  In 
this  case,  In  order  to  ascertain  whether  he 
held  the  ben^dal  Interest  In  the  property, 
and  not  for  the  purpose  of  adjudicating 
whether  the  property  was  held  In  trust  by 
Luclnda.  The  weight  of  the  evidence  show- 
ed that  Lndnda  held  the  property  for  him. 
This  cause  then  is  one  of  the  cestui  dying  in 
possession,  claiming  title  thereto  as  against 
Istmders,  trespassers,  or  mere  occupants. 
Every  presumption  must  be  Indulged  in  fa- 
vor of  his  title.  It  must  be  presumed.  In  a 
contest  between  him  or  bis  representatives, 
and  a  trespasser  or  mere  occupant,  that  he 
had.  prior  to  his  death,  acquired  the  legal 
title  from  his  trustee.  Tile  allegation  In  the 
cro8a-c(Hnplalnt  that  the  record  title  was  out- 
standing In  liOdnda  did  not  necessarily  mean 
that  the  legal  title  was  still  In  her.  This 
allegatloD  had  reference  to  the  title  as  it  ap- 
peared In  the  recorder's  office.  This  finding 
conld  not,  and  should  not,  bind  Ludnda  and 
her  unknown  heirs,  because  they  have  not 
been  properly  served  with  process. 

For  the  reasons  assigned,  the  decree  quiet- 
ing title  to  said  real  estate  in  apptilee 
against  appellants  Is  affirmed. 


FBAZIJBR  et  aL  V.  FBAZIBR.    (No.  218.) 
(Suprone  Court  of  Arkansas.     Nov.  4,  1918.) 
1.  JuDiciAi.   Saixs      «=»S1(2)  —  Saijss  or 

"PlOFKBTT  IN  THE  CUSTODY  OF  THE  COXTBT" 

DtTBUio  Vacahon— CojxmauiTioH. 
In  a  suit  toe  partltian,  the  land  in  qncetion 
held  not  ''property  in  the  custody  of  the  court," 


wifliht  the  meaning  of  Acts  1913,  p.  819,  |  2, 
providing  that  the  chancellor  may  con&m  sales 
of  audi  propertT  in  vacation. 

2.  Intakts   ^=>84,  90  —  SnpmjLTioNS  bt 

OUABDIAR   OB   ATTOSITXT. 

In  a  suit  for  partition,  a  guatdian  or  Us 
attorney  cannot  bind  minors  by  waiving  nodoe 
of  the  presentation  of  the  cause  to  the  court  in 
vacation  to  confirm  a  sale  of  the  property,  us* 
der  Aeti  191S,  p.  S19,  |  2. 

3.  pABTmoR  «=>106  —  AiaoABUE  Pbooeed- 
INOB— Advebse  Intexest. 

An  amicable  suit  for  partiti<»  becomes  ad- 
verse, as  far  as  the  confirmation  ot  a  sale  is 
concerned,  where  the  property  is  bid  in  by  one 
of  the  parties,  so  that  one  attorney  cannot,  as 
representing  all  of  the  parties,  waive,  for  pai^ 
ties  to  the  suit  other  than  the  bidder,  notice  of 
presentation  to  the  court  of  the  report  of  sale 
for  confirmation. 

4.  PABTmon  «a»106— CoNnBMAXioir. 

Where  proceedings  to  partition  property  in 
which  minors  have  an  tnterest  becomes  ad- 
versary in  character  by  pvichase  by  an  adult 
party  at  the  partition  sale,  the  court  pannot  con- 
firm the  sale  upon  merely  reading  the  report  of 
sale,  but  only  after  the  facts  as  to  adequacy  of 
consideration  have  been  proved  to  the  court,  and 
the  court  has  determined  for  itself  whether  the 
interests  of  the  minors  have  been  prejudiced  by 
seUing  at  the  price  named  in  the  rqtort  of  sale. 

5.  Appeai.  and  Ekbob  ^=>907(4)  —  H^vm 
Gases— PBEStmPTiORS—Biixa  or  E<xcef- 
noKs. 

The  presumption,  that  the  finding  of  a 
chancellor  is  supported  by  the  evidence  where 
the  oral-tesdmony  is  not  preserved,  does  not 
apply  on  appeal  from  a  ruUng  dearly  erroneous^ 
regardless  ot  what  ths  oral  testimony  might 
have  been. 

&  PabTITIOR  «5>106  —  BXOEFTIONS  TO  BC- 
POBT  or  SALJI-HCONnBVAIIOn. 

A  court  in  a  partition  proceeding  could  not 
pnq;>eTly  hear  exceptions  to  a  report  of  sale 
which  bad  already  been  confirmed,  without  set- 
ting aside  the  order  of  confirmation. 

McCulloch,  C.  J.,  dissenting. 

Appeal  from  Arkansas  'Chancery  Court; 
John  M.  Elliott,  ChanceUor. 

Suit  for  partition  by  Lucy  Frazler  and  oth- 
ers. "Dm  property  was  sold  at  public  auc- 
tion to  Snas  Frazler.  From  an  order  over- 
ruling a  motion  to  set  aside  a  confirmation 
of  the  sale,  and  a  decree  favoring  the  buyer, 
Lucy  Frazler  and  minor  children  appeaL 
Remanded,  with  directions. 

This  was  a  suit  tn  equity  for  the  parti- 
tion of  certain  lands  belonging  to  the  estate 
of  G.  W.  Frazler,  deceased,  brought  by  Lucy 
Frasier,  Jessie  Reeves,  Silas  Frazler,  and 
Lucy  Frazler,  as  guardian  and  mother  of 
Rose  Frazter,  Bsther  Frasier,  Btta  Frazler, 
Claudle  Frazler,  and  Hairy  Frazler,  minors. 
Lucy  Frazler  was  the  widow  of  O.  W.  Fraz- 
ler, deceased,  and  Jessie  Reeves  and  Silas 
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Frazler  ware  fheir  adult  children,  and  the 
remaining  complaljiants  were  their  minor 
children.  The  lands  sought  to  be  partitioned 
comprised  8S6.76  acres.  The  homestead  con- 
sisted of  157.S4  acres,  and  this  was  set  apart 
to  the  widow  and  minor  children.  The  re- 
spective interests  of  the  parties  were,  deter- 
mined by  the  court,  and  commissioners  were 
appointed  to  allot  dower  to  the  widow,  and 
to  make  partition  between  the  other  com- 
plainants according  to  their  respective  Inter- 
ests. The  commissioners  filed  their  report  on 
April  30,  1817.  They  stated  that  they  had 
carefully  considered  the  matter  for  several 
weeks,  and  had  allotted  dower  to  Mrs.  Lucy 
SVasler,  the  widow.  They  reported  that 
there  then  remained  136.26  acres  to  be  divid- 
ed among  the  heirs,  and  that  division  could 
not  be  made  without  great  injustice  to  the 
owners;  that  the  lands  lay  in  such  shape, 
and  in  such  tracts,  that  they  conld  not  be 
equally  divided  In  kind.  On  the  same  day 
the  court  approved  the  report  of  the  com- 
raissioners  and  ordered  the  lands  to  be  sold 
for  the  purpose  of  partition,  and  apiwinted 
the  clerk  of  the  court  as  commissioner  to 
make  the  sale.  The  lands  were  offered  for 
sale  at  public  auction,  and.  Silos  Frazler 
having  bid  therefor  the  sum  of  (1,7S0,  the 
lands  were  struck  off  to  him,  and  the  com- 
missioner prepared  his  report  of  sale,  stat- 
ing therein  that  he  had  sold  the  lands  at 
public  auction  after  duly  advertising  them 
pursuant  to  the  decree,  and  that  the  lands 
had  been  sold  to  Silas  Fraaier  for  the  sum 
of  $1,750,  that  being  the  highest  and  best  bid 
received.  On  the  8th  day  of  September,  the 
attorneys  for  the  partitloners  filed  in  the 
office  of  the  clerk  of  the  court  the  follow- 
Ing: 

"Waivtr  of  Notice  for  Confirmation  of  Sale. 

"We  hereby  waive  notice  of  the  presentation 
of  this  cause  to  the  court  in  vacation  for  the 
purpose  of  conGrmation  of  the  sale  of  said  lands 
heretofore  had  under  the  order  of  the  court 
to  Silas  Fnuier." 

The  sale  had  heen  made  by  the  commis- 
sioner on  the  5th  day  of  September,  1917. 
The  report  of  the  commissioner  was  approv- 
I'd  by  the  chancellor  In  vacation  on  Septem- 
ber 11,  1917,  and  the  respective  amounts 
found  due  the  minors  were  ordered  paid  to 
Mrs.  Lucy  Frasier,  their  guardian.  On  Oc- 
to^er  1.  1917.  the  diancery  court  convened, 
and  the  widow  and  minor  heirs  of  G.  B. 
Frazler,  deceased,  filed  a  motion  to  set  aside 
the  order  of  the  dmncellor,  in  vacation,  con- 
firming the  report  of  th»  commissioner  In 
making  the  sale  for  the  purpose  of  partition. 
In  their  motion  they  state  that  the  parties 
had  agreed  that  there  should  be  a  partition 
in  kind  of  the  lands  at  the  time  the  suit  for 
p:)rt1t)on  was  brought,  and  that  they  did  not 
know  that  the  court  had  made  an  order  di- 
recting that  there  should  be  a  sale  of  the 
lands  for  the  purpose  of  partition,  and  that 


th^  brother,  Silas  Frasier,  bad  become  the 
purchaser  of  the  lands  at  such  sale.  They 
alleged  that  the  lands  were  worth  between 
$4,500  and  |6|000,  and  that  $1,760  was  a 
grossly  inadeauate  price  therefor.  They  al- 
so stated  that  the  dark  had  imGormed  them 
that  the  matter  of  the  conflrmatioa  of  the 
report  of  sale  would  not  be  taken  up  In  va- 
cation, but  would  be  presented  to  the  court 
in  term  time  in  October,  1917;  that  the  mat- 
ter was  taken  up  without  their  knowledge 
and  consent^  and  that  they  desired  to  file  ex- 
ceptions to  the  re^rt  An  afildavit  of  a 
citizen  and  resident  of  the  county  was  filed, 
which  Showed  that  the  lands  sold  were  worth 
$4,600.  The  court  overruled  the  plaintirs 
motion  to  set  aside  the  confirmatlcm  of  sale, 
and  also  entered  an  order  overruling  the  ex- 
ceptions. A  nunc  pro  tunc  decree  was  en- 
tered, whldi  shows  that  the  motion  and  ex- 
ceptions were  held  on  the  oral  testimony  of  Q. 
D.  La  Fargpe  and  E.  B.  Stokes.  At  the  same 
time  the  court  anoroved  the  deed  of  the  com- 
missioner and  issued  a  wilt  of  assistance  to 
place  Silas  Frasier  In  possession  of  the 
lands.    The  case  Is  here  on  appeal. 

Pettlt,  Manning  &  PettJt,  of  Stuttgart,  for 
appellants. 
Botts  ft  O'Daniel,  of  De  Witt,  for  appellee. 

HABT,  X  (after  stating  the  facts  as  above). 
The  principal  issue  raised  by  the  appeal 
Is  as  to  whether  or  not  the  court  erred  In 

;  refusing  to  set  aside  the  order  confirming 
the  sale  of  the  lands  to  Silas  Frazler.  The 
Legislature  of  1913  passed  an  act  to  regu- 
late the  piactlce  In  chancery  courts.  Acts 
1913,  p.  318.  The  first  section  provides,  in 
effect,  that  the  chancellor  may  deliver  opin- 
ions and  sign  decrees  in  vacation  In  causes 
taken  under  advisement  by  him  at  a  term  of 
the  court,  and,  by  consent  of  parties,  or  of 
their  solicitors  of  record,  he  may  try  causes 
and  deliver   opinions  and  make  and   sign 

I  decrees  therein  in  vacation. 

{     The  second  section  provides  that  a  chan^ 

I  cellor  may  make  orders  for  the  sale  ol 
property  in  the  custody  of  the  c«urt,  and 
may  confirm  such  sales  in  vacation,  but  in 
case  of  a  sale  in  vacation  the  same  shal] 
not  be  ouifixmed  until  all  parties  have  roa- 

.  sonahle  notice  and  an  opportunity  to  be  pres' 
ent  and  resist  the  conflnnation. 

I  The  attorneys  in  the  case  attempted  t« 
make  a  waiv«r  of  notice  of  the  oonfirmatloii 
of  the  sale  in  the  following  language: 

"We  hereby  waive  notice  of  the  present&tioi 

of  this  cause  to  the  court  in  vacation  for  thi 

purpose  of  confirmation  of  the  sale  of  said  landl 

heretofore  had  under  the  order  of  the  court  tl 

'  Silas  Fntier." 

[1]  It  is  apparent,  fron  tlie  language  use^ 
by  the  attorneys,  that  thay  did  not  attempj 
to  consent  to  the  court  making  and  signing 
u  decree  in  vacation  under  section  1.     Thej 
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do  not  profess  to  consent  for  tbe  parties 
that  the  court  shonld  try  the  matter  of  con- 
flrmatlon  In  vacation,  but  evidently  attempt- 
ed to  waive  the  notice  required  nnder  section 
2  of  the  act.  Hence  It  Is  not  necessary  to 
determine  whether  or  not  attorneys  for  mi- 
nors may  consent  to  the  trial  of  the  cause  for 
the  minors  under  section  1  of  the  act.  The 
waiver  of  the  notice  pursuant  to  section  2  of 
the  act  did  not  have  the  effect  to  give  the 
chancellor  Jurisdiction  to  confirm  the  sale 
In  vacation,  for  the  lands  which  were  sought 
to  be  partitioned  were  not  "property  in  the 
custody  of  the  court,"  within  the  meaning 
of  section  2  of  the  act 

[2]  Moreover,  we  are  of  the  opinion  that 
the  court  erred  In  not  setting  aside  the  or- 
der of  confirmation  for  the  reasons  which 
affected  the  substantial  rights  of  the  minors. 
Nether  the  guardian  nor  the  guardian's  at- 
torney can  make  ajoy  admissions  to  the  prej- 
udice of  the  ward.  McCloy  &  Trotter  v. 
Amett,  47  Ark.  446,  2  S,  W.  Tl.  This  Is  in 
accord  with  the  general  rule  that  a  guardian 
ad  litem  has  no  power  to  Join  In  an  agreed 
statement  of  faets  ou  whidt  an  action  to 
wtilcb  an  Infant  is  a  party  is  to  be  submitted 
for  decision.  Greene  v.  Mabey,  35  R.  I.  11, 
85  Att.  118.  Ann.  Ca&  1915A,  p.  1290,  and 
note.  In  Bankln  v.  Schofleld,  70  Ark.  83,  66 
S.  W.  107,  the  court  held  that,  in  ttie  absence 
of  antfaority  given  by  statute,  the  guardian 
cannot  agree  to  any  compromise  or  family 
settlement  by  which  the  property  Interests 
of  his  ward  are  affected,  without  the  con- 
corring  sanction  of  the  court,  to  which  he 
most  look  for  authority  to  bind  his  ward. 
This  la  an  application  of  the  well-known  rule 
that  a  guardian  has  no  power  to  bind  the  in- 
fant by  any  admission  ot  fact.  So  it  may  be 
said  to  be  the  settled  role  in  this  state  and 
elsewhere  that  a  next  friend  or  guardian  ad 
litem  cannot  by  admission  or  stipulation 
mrroider  the  rl^ts  of  tlie  Infant.  It  is 
the  duty  of  the  court  to  protect  tlie  Interests 
of  the  Infanta,  and  sae  to  It  that  their  rights 
are  not  bargained  away  by  those  who  rep- 
resent them.  Of  course  this  does  not  pre- 
vent them  from  assenting  to  such  arrange- 
ments as  are  formal  merely,  and  which  are 
only  done  to  facilitate  the  decision  of  the 
case.  But  they  cannot  make  an  agreement 
as  to  the  hearing  wM<*  affects  the  substan- 
tial rights  of  the  infant.  Such  a  right  has 
been  defined  as  follows; 

"A  substantial  right  is  somctliiDg  to  whicli, 
upon  proved  or  conceded  facts,  a  party  may  lay 
claim  as  matter  of  law,  which  a  court  may  not 
legally  refuse,  and  to  which  it  can  he  seen  that 
the  party  is  entitled  within  well-settled  rules  of 
Uw." 

See  HoweU  v.  Mills  et  al.,  63  N.  T.  822. 

0.4]  It  Is  true  that  the  Infanta  had  the 
Tight  to  Join  with  the  adult  heirs  in  bring- 
ing suit  for  the  partition  of  the  lands  which 
bad  descended  to  them  from  their  deceased 


'  father,  attd  fhat  such  a  suit  was  an  amicable 
proceeding.  Therefore  the  parties  had  the 
right  to  employ  the  same  attorney.  It  Is 
also  true  that  Silas  Frazler,  the  adult  heir, 
had  the  right  to  purchase  at  the  sale.  But 
when  he  purchased  the  lands  at  the  sale 
his  Interest  became  adverse  to  that  of  the 
other  heirs.  As  far  as  the  confirmation  of  the 
sale  was  concerned,  his  Interests  were  an- 
tagonistic to  that  of  the  other  heirs,  and 
the  suit  changed  from  an  amicable  one  to  an 
adversary  proceeding.  In  Valley  OU  Co.  v. 
Ready,  131  Ark.  631. 190  8.  W.  015,  we  recog- 
nized that  proceedings  of  an  amicable  char- 
acter, where  the  Interests  of  the  parties  con- 
fileted,  might  be  changed  to  proceedings  of 
an  adversary  character.  The  minors  were 
advised  that  the  lands  had  been  sold  for  a 
grossly  inadequate  price  and  the  matter  of 
the  confirmation  of  the  report  of  sale  was  one 
of  vital  Interest  to  them  and  necessarily 
affected  their  substantial  rights.  The  action 
of  the  attorneys  In  attempting  to  waive  no- 
tice of  the  presentation  of  the  report  to  the 
court  for  confirmation,  even  If  made  In  term 
time,  would  have  been  equivalent  to  an 
agreement  Oiat  the  court  might  pass  upon 
the  matter  upon  merely  reading  the  report. 
The  report  of  sale  was  only  evidence  of  the 
regularity  of  the  proceedings  of  the  commis- 
sioner In  making  the  sale,  and  that  it  was 
made  conformable  to  the  order  of  court,  and 
that  90as  Frazler  became  the  purchaser 
for  a  stated  amount  of  money.  It  shed  no 
light  whatever  on  the  question  of  whether  the 
lands  were  sold  tor  a  grossly  Inadequate 
consideration.  It  may  be  that  the  attorneys 
thought  the  lands  had  been  sold  for  an  ade- 
quate consideration,  and  that  their  only 
object  was  to  speed  up  the  determination  of 
the  cause;  but.  no  matter  what  their  Inten- 
tion was,  the  effect  of  their  action  was  to 
agree  that  the  court  might  hear  the  proceed- 
ings for  the  confirmation  of  the  sale  upon  the 
report  of  the  commissioner  merely.  This 
they  had  no  right  to  do.  The  facts  should 
have  been  proved  to  the  court,  and  thie  court, 
on  an  examination  of  them,  must  determine 
for  itself  what  the  Interests  of  the  Infants 
demanded.  Claxton  v.  Claxton,  56  Mich. 
557,  23  N.  W.  810.  In  that  case  the  court 
held  that  where  partition  cannot  be  made 
without  a  sale,  and  it  appears  that  the  in- 
terests of  a  minor  tenant  in  common,  whose 
guardian  prays  such  partition,  is  opposed 
to  such  sale,  a  court  of  equity  should  refuse 
to  decree  partition.  The  matter  of  confirma- 
tion of  the  sale  Just  as  much  affects  the  sub- 
stantial rights  of  the  Infant  as  does  the  orig- 
inal decree  for  partition.  We  are  of  the 
opinion  that  under  the  circumstances  of  this 
case  the  attorneys  had  no  right  to  submit 
the  question  of  confirmation  of  the  report 
of  sale  to  the  court  merely  upon  the  report 
itself,  but  that  the  facts  should  have  been 
proved  to  the  court,  and   the  court  Itself 
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should  bare  determined  whether  or  not  the 
Interests  of  the  minors  had  been  prejudiced 
by  selling  the  land  to  one  of  the  heirs  at  the 
inlce  named  In  the  report  of  sale. 

[S]  The  nunc  pro  tunc  decree  recites  that 
the  motion  to  set  aside  the  confirmation  of 
sale  was  heard  upon  the  oral  testimony  of 
two  witnesses,  and  there  Is  no  bill  of  excep- 
tions In  the  record  containing  their  testimony. 
Hence  counsel  invoke  the  rule  that,  where  a 
record  In  chancery  shows  that  the  case  was 
determined  upon  oral  as  well  as  written  tes- 
timony, the  presnmption,  where  the  oral  tes- 
timony is  not  preserved,  is  that  the  finding 
of  the  chancellor  is  supported  by  the  evi- 
dence. A  bill  of  exceptions  containing  the 
oral  teatimmiy  of  these  witnesses  could 
not  have  helped  the  case,  no  matter  what 
these  witnesses  might  have  testified  to.  It 
follows  from  what  we  have  said  that  the  or- 
der of  the  chancery  court  in  confirming  the 
sale  was  illegal.  Eenoe  no  bill  of  excep- 
tions was  necessary  to  present  the  issue  on 
appeal. 

[S]  Again  it  is  insisted  that  the  nunc  pro 
tunc  decree  shows  that  the  court  did  hear 
the  exceptions  of  the  minors  whai  the  court 
met  on  October  1, 1017,  and  refused  to  allow 
them  and  that  the  presumption  is  the  decree 
was  correct  because  the  testimony,  on  which 
the  exceptions  were  heard,  is  not  preserved 
In  the  record.  This  is  inconsistent  with  the 
remainder  of  the  decree.  The  principal  ac> 
tion  was  the  motion  to  set  aside  the  order  of 
confirmation,  and  the  exceptions  were  pre- 
sented with  it  in  order  to  show  merit  in  the 
motion.  When  the  court  refused  to  set  aside 
the  order  confirming  the  sale  in  vacation 
that  necessarily  ended  the  matter.  There 
was  nothing  else  before  the  court.  The  court 
could  not  properly  hear  exceptions  to  a  re- 
port of  sale  which  had  already  been  confirm- 
ed, without  setting  aside  the  order  of  con- 
firmation. The  question  of  whether  or  not 
the  court  should  have  set  aside  the  sale  did 
not  depend  upon  the  testimony  of  the  witness- 
es or  their  credibility.  The  action  of  the 
court  In  determining  the  question  of  confirma- 
tion of  the  sale  solely  upon  the  r^ort  of  sale, 
after  one  of  the  adult  heirs  had  purchased 
the  property  at  the  sale  and  the  proceedings 
had  thus  become  adversary  in  character,  was 
illegal,  and  no  oral  testimony  of  any  kind 
or  character  could  cure. the  d^ect 

The  decree  will  be  remanded,  with  direc- 
tions to  the  chancellor  to  set  aside  the  order 
confirming  the  sale,  and  for  further  proceed- 
ings according  to  law  and  not  Inconsistent 
with  this  opinion. 

SMITH,  J.,  concurs. 

McCUIXOCH,  O.  3.  (dissenting).  The 
majority  of  the  court  has,.  I  think,  placed  a 
very  narrow  constmctlen  on  the  stipulation 
of  counsel  as  to  the  vacation  decree  conflnn- 
Ing  the  sale  to  appellee.    It  Is  true  that  the 


phnaeology  of  the  stipnlatloa  abows  fltat  the 
framer  had  In  mind  section  2  of  the  Acts  of 
1913,  p.  818,  providing  for  oonflrmati<ms  in 
vacation  of  sales  of  property  In  custody  of 
the  court,  rather  than  section  1,  which  pro- 
vides that  a  chancellor  may  "by  consent  of 
parties,  or  of  their  solicitors  of  record, 
*  *  *  try  causes  and  deliver  opinions,  and 
make  and  sign  decrees  therein  in  vacaticm.'' 
But  the  stipulation,  though  written  as  a 
waiver  of  notice,  necessarily  constitnted  In 
substance  a  consent  that  the  court  Should 
hear  the  matter  tn  vacation,  and  the  fact 
that  the  attorney  who  wrote  the  stipulation 
had  an  erroneous  conception  of  the  meaning 
of  the  two  sections  of  the  statute,  and  lnt«ad- 
ed  to  waive  notice  under  section  2,  did  not 
lessen  Its  binding  eCTect  as  an  expression  of 
consent  of  the  parties  under  section  1  of  the 
statute  for  a  hearing  of  the  cause  by  the  chan- 
cellor in  vacation.  In  waiving  notice  "of 
the  presentation  of  this  cause  to  the  court  in 
vacatlcm  for  the  purpose  of  conflrmntion  of  tlie 
sale,"  the  parties  assented  to  a  hearing  in 
vacation,  and  that  is  all  that  0ie  statute  re* 
quires. 

I  entertain  no  doubt  that  the  statute  ap- 
plies to  causes  In  which  Infants  and  others 
not  sul  juris  are  partiea  It  reads  that  the 
parties  "or  their  solicitors  of  record"  may 
consent  to  hearings  in  vacation,  and  there  is 
little  or  no  reason  to  brieve  that  (he  framers. 
of  the  statute  meant  to  make  It  applicable 
only  to  causes  in  which  all  of  the  parties  are 
persons  sul  juris.  The  manifest  purpose  of 
the  lawmakers  was  Do  expedite  the  business 
of  the  diancery  courts,  and  to  allow  the 
chancellor  to  hear  and  decide  causes  in  va* 
cation  when  all  parties  are  ready  and  willing. 
It  Is  difficult  to  see  how  it  is  less  important 
to  Infant  litigants  than  to  otiaers  that  the 
privilege  should  by  law  be  extended  to  them 
that  their  causes  heard  in  vacation  when 
their  solidtors  deem  it  advisable  and  consent 
to  It  The  language  4tf  the  statute  does  not 
exclude  Infants  from  its  operatiui,  and  I 
see  no  reason  why  the  court  should  read  audi 
a  limitation  Into  it. 

Again,  the  majority  are  In  error,  I  think,  in 
holding  that  the  waiver  of  notice  of  tbe  pre-- 
sentatlon  of  the  cause  to  the  chancellor  for 
conflrmatloa  of  the  sale  was  tantamount  to  an 
agreement  for  the  matter  to  be  heard  on  the 
report  alone.  Nothing  was  said  la  the  stipu- 
lation about  what  the  chancellor  should  con- 
sider at  the  hearing,  but  it  merely  rdated  to 
a  hearing  in  vacation.  E)lther  side  of  the 
controversy,  if,  Indeed,  there  was  a  contro- 
versy at  that  time,  was  at  liberty  to  Intro- 
duce proof  attacking  or  defending  the  regu- 
larity and  integrity  of  the  sale  as  rqwrted 
by  the  commissioner.  Gertalnly  there  is  noth- 
ing in  the  language  of  the  stipulation  whldi 
precluded  the  parties  from  pursuing  any 
course  they  desired  at  the  trial  with  reference 
to  an  attack  on  the  sale  to  prevent  eonflrma- 
tlon. 

Now,  die  oplniMi  of  the  majority  holds 
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that,  where  one  of  the  iwrtles  to  tbe  record 
In  a  partltloa  suit  becomes  the  purehaaer  of 
the  lands  involyed  al  tb»  commissioner's  eaie, 
and  one  <Hr  more  of  tbe  other  partlee  to  tbe 
record  la  an  infant,  the  conrt  cannot  con* 
firm  tbe  sale  merely  on  tbe  retort  of  tbe 
(XHnmlsaloner,  but  nmst  bear  testimony;  otta- 
erwlse,  tbe  confirmation  Is  iiold,  and  open  to 
collateral  attack.  I  aoppoee  there  can  be 
found  no  distinction  between  a  sale  for  par- 
tition and  any  other  kind  of  Chancery  sale^ 
where  inftmts  are  ijarttes  In  Interest,  and  tbe 
effect  of  the  dedslmt  of  the  majority  la  to 
bold  that  In  all  Instances  of  sales  under  de- 
cree, where  one  of  the  parties  purctaaaes  at 
tbe  aalB,  and  the  rigbts  of  infants  are  In- 
volved, ttie  court  mnst  hear  testimony  dehors 
tbe  report  of  the  commissioner  In  snpport  of 
the  sale;  otherwise,  the  order  of  confirmation 
is  void.  I  dissent  very  emphatically  from 
that  view  of  the  law.  Onr  statutes  do  not 
require  any  such  precautloD,  and  there  ap- 
jiears  no  rule  of  practice  in  courts  of  equity 
in  the  exercise  of  th^  original  Jurisdiction 
requiring  It  The  court  has  Jnrisdlctloa  of 
the  subject-matter,  and  when  the  proper  par^ 
ties  in  Interest  have  been  Joined  in  tbe  suit, 
with  those  under  disability  of  Infancy  prop- 
erly r^resented.  It  does  not  ccmstltute  even 
an  Irregularity  or  error,  In  my  opinion,  for 
the  conrt  to  confirm  a  sale  on  the  face  of  the 
report  of  the  commissioner  without  bearing 
other  evidence.  Surely  It  ought  not  to  be 
held  on  collateral  attad:  that  such  an  order 
of  confirmation  is  void.  Infant  parties  to  a 
snit  are  as  much  bound  by  tbe  judgment  of 
the  court  as  adi}lt8,  when  they  are  properly 
bronght  into  court  and  represented  as  re- 
quired by  statute,  and  a  mere  failure  to  in- 
troduce addltitmal  proof  should  not,  in  the 
absence  of  fraud  or  collusion,  avoid  the  Judg- 
ment. 

The  record  In  the  case  shows  that  the  chan- 
cellor heard  the  matter  on  the  report,  which 
Tras  verified  by  the  affidavit  of  tbe  commis- 
sion, and  found  that  the  sale  was  in  all  re- 
spects fair  and  regular.  There  were  no  ad- 
missions of  tbe  parties  considered  by  the 
diancellor,  for  it  does  not  atq)ear  that  any 
admissions  were  made. 

Subsequently,  when  the  diancery  court  con- 
rmed  In  regular  session,  the  infant  appel- 
lants appeared  by  counsel  and  presented  a 
motion  to  set  aside  the  confirmation  render- 
ed by  tbe  chancellor  in  vacation,  and  also 
presented  exceptions  to  the  commissioner's 
report  of  sale,  and  introduced  testimony  In 
support  of  same.  This  was  a  collateral  at- 
tack on  the  former  order.  The  record  re- 
cites that  oral  testimony  was  heard  by  tbe 
court;  but,  as  It  has  not  been  bronght  Into 
the  record  by  any  appropriate  method,  we 
must  indulge  tbe  presiunption  that  the  ded- 
dMi  of  the  chancery  court  in  refusing  to  set 
aside  the  former  order  of  confirmation  and 
sustain  the  exceptions  to  the  report  of  the 
commissioner  was  sustained  by  the  evidence. 


ROS8BLOT  T.  GREENE  AND  lAWRENGB 
DRAINAGE   DISX.      (No.   86.) 

(Supreme  Court  of  Arkansas.    Dec.  16,  1918.) 

1.  JunoicXHT  ^=s>604— -Baa— AssEssMKHT  roB 
Dkain. 

Judgment  that  drainage  district  organized 
under  Sp.  Acts  1911,  p.  886,  rscover  from  own- 
er assessments  for  contemplated  improvements, 
rendered  in  suit  to  enjoin  construction  of  draia- 
age  system,  did  not  bar  proceeding  under  sec- 
tion 20  for  additional  levy  for  deaning  out 
ditches. 

2.  Drains    ^=»e6  —  Assessment— A uthobitt 
TO  Makx. 

Only  authority  of  drainage  district  organ- 
ized under  Sp.  Acts  1911,  p.  886^  to  levy  an 
assessment  for  local  improvement,  is  that  ex* 
presaly  or  by  necessary  implication  conferred 
by  the  statuta 

Appeal  from  Cireuit  Conrti  Lawrence 
County;  D.  H.  Coleman,  Jndge. 

Application  by  tbe  Greene  and  Lawrence 
Drainage  District  to  levy  additional  taxes  on 
land  of  J.  A.  Ross^ot  Action  of  county 
court  in  making  additional  levy  afSrmed  by 
circuit  court,  and  J.  A.  Rosselot  appeals. 
Affirmed. 

W.  P.  Smltb,  of  Walnut  Bldge,  for  appeir 
lant 

Huddleston,  Fuhr  ft  Futrell,  of  Paragould, 
for  appellee. 

HART,  J.  This  Is  an  appeal  ixam  a  Judg- 
ment of  tbe  circuit  conrt  affirming  tbe  Judg- 
ment of  tbe  county  court  extending  an  im- 
provemmt  tax  against  the  property  of  epgei- 
lant  for  cleaning  out  the  dltdies  in  tbe 
Greene  and  Lawrence  drainage  district  The 
drainage  district  was  organized  under  Spe- 
cial Act  318  of  1911.  See  the  Special  Acts 
of  1911,  p.  886.  The  act  contains  32  sections 
and  provides  in  detail  for  the  construction 
of  said  drainage  district  In  Greene  and  Law- 
rence  counties.  Section  20  provides  that  the 
district  shall  not  cease  to  exist  for  the  pu> 
pose  of  preserving  the  same,  or  keeping  the 
ditches  clear  from  obstructions  and  further 
extending,  widening,  or  deepening  tbe  ditch- ' 
es  from  time  to  time  as  it  may  be  foimd  ad- 
vantageous to  tbe  district.  The  section  fur- 
ther provides  that,  to  this  end,  the  directors 
may  from  time  to  time  apply  to  the  county 
courts  of  Gre^ie  and  Lawrence  counties  for 
the  levying  of  additional  taxes.  While  the 
district  was  being  constructed,  appellant  fil- 
ed a  complaint  in  the  chancery  court  against 
the  directors  of  the  district  in  which  he  at- 
tacked its  validity  and  sought  to  enjoin  the 
directors  from  proceeding  further,  under  the 
act,  with  tbe  construction  of  tbe  drainage 
system.  The  record  recites  that  both  parties 
appeared  in  person  and  by  their  attorneys, 
and  the  decree  then  contains  the  following: 
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"And  this  cauae  is  submitted  to  the  court 
upon  the  con4>Ialnt  and  the  answer  and  evidence 
taken  in  open  court,  all  records  in  the  Greene 
and  Lawrence  county  drainage  district,  proceed- 
ings in  the  county  court  in  Greene  and  Law- 
rence counties,  Axk.,  and  before  the  board  of 
directors  for  the  said  drainage  district  and  of 
the  agreem«its  of  the  parties  had  in  open  court ; 
from  all  of  which  the  court  doth  find  that  the 
plaintiff,  John  ▲.  Bosaelot,  owner  of  the  fol- 
lowing described  lands  in  the  said  drainage  dis- 
trict, to  wit  (here  fdlows  description  of  lands), 
and  that  said  land  will  receive  a  total  benefit 
of  11,248.00  and  no  more  by  reason  of  the  main 
lateral  and  sublateral  ditches;  and  that  said 
sum  shall  be  paid,  not  by  installments  extended 
against  the  said  property  above  described,  but 
to  be  paid  in  cash,  and  in  lieu  of  said  Install- 
ments and  all  assessments  heretofore  made,  or 
which  may  hereafter  be  made  by  said  drainage 
district  whether  by  the  county  court,  the  acts 
of  the  Legislature,  the  board  of  directors  or 
board  of  assessors  appointed  by  such  board 
of  directors  of  said  drainage  district.  It  being 
the  intention  of  the  judgment  and  decree  that 
the  said  sum  of  $1,248.00  will  be  and  is  ac- 
cepted by  the  drainage  district  as  full  settle- 
ment of  all  clsims  of  any  kind  or  nature  what- 
ever against  the  said  John  A.  Rossclot,  as  well 
as  the  lands  above  described  to  be  and  are  here- 
by released  from  any  further  assessment  on  ac- 
count of  said  drainage  district  at  any  time  in 
the  future.  The  same  being  a  full  adjustment 
of  all  matters  now  in  litigatimi  between  said 
board  of  directors  and  said  John  A.  Bosselot  in 
the  Lawrence  county  court,  in  the  Lawrence 
circuit  court  for  the  Western  district  or  in  any 
other  court,  as  well  as  before  the  board  of  di- 
rectors of  said  drainage  district. 

"And  the  court  further  finds  that  there  is  not 
other  or  further  benefit  derived  or  to  be  de- 
rived to  the  said  property  above  described  by 
reason  of  the  improvements  as  now  or  hereafter 
contemplated  than  the  benefit  compensated  for, 
or  by  the  said  sum  of  $1,248.00  herein. 

"It  is  therefore  by  the  court  considered,  or- 
dered, adjudged,  and  decreed  that  the  said 
Greene  and  Lawrence  county  drainage  district 
do  have  and  recover  of  and  from  the  said  John 
A.  Rosselot  the  said  sum  of  $1,248.00,  the  same 
to  be  in  full  compensation  for  all  benefits  and 
assessments  of  every  kind  and  character  derived 
from  said  contemplated  improvements,  as  here- 
inafter recited." 

,  This  decree  was  entered  of  record  In  the 
chancery  court  on  the  3d  day  of  April,  1912. 
After  the  drainage  system  was  completed, 
the  board  of  directors,  tinder  section  20  of 
the  act  above  referred  to,  applied  to  the 
county  courts  of  Greene  and  Lawrence  coun- 
ties to  levy  additional  taxes  for  the  purpose 
of  cleaning  out  the  drainage  ditches.  The 
application  in  regard  to  appellant's  land  was 
filed  in  Lawrence  county,  where  his  land  is 
situated.  Appellant  interposed,  as  a  defense 
to  the  application,  the  decree  In  the  chancery 
proceeding  above  recited,  claiming  that  this 
was  a  bar  to  the  application  of  the  board  of 
directors  to  levy  additional  taxes  on  his  land 
in  the  drainage  district  The  county  court 
made  the  additional  levy  upon  the  petition 


of  the  board  of  directors.  The  case  was  ap- 
pealed to  the  drcoit  cohrt,  which  affirmed 
the  action  of  the  county  court  In  making  the 
additional  levy.  Appellant  then  prosecuted 
an  appeal  to  this  court 

The  only  issue  raised  by  the  appeal  is  as 
to  whether  or  not  the  decree  In  the  chancery 
court  is  a  bar  to  the  present  proceeding  for 
an  additional  levy  upon  appellant's  land  for 
the  purpose  of  cleaning  out  the  ditches  la 
the  drainage  district  The  language  of  the 
whole  decree  is  relied  upon  in  bar  of  the' 
present  proceeding,  but  counsel  for  appel- 
lant rdy  especially  upon  that  pert  of  the  de-| 
cree  which  reads  as  follows:  i 

"And  the  court  further  finds  that  there  is  no 
other  or  further  benefit  derived  or  to  be  de-| 
rived  to  the  said  property  above  described  bj: 
reason  of  the  improvements  as  now  or  hereafter 
contemplated  than  the  benefit  compensated  for, 
by  the  said  sum  of  $1,248.00  herehi." 

II]  We  do  not  think  counsel  are  correct 
in  their  contention.  The  most  that  could  be' 
said  of  the  decree  is  that  it  released  the 
land  from  payment  of  further  taxes  than 
those  specified  in  the  decree  for  the  purpose 
of  constructing  the  drainage  system.  Sec- 
tion 20  of  the  act  provides  for  the  continuity 
of  the  district,  and  that  the  directors  may 
apply  to  the  county  courts  of  Greene  ami 
Lawrence  counties  for  the  levying  of  addi- 
tional taxes  to  clean  out  the  drainage  ditch- 
es. When  the  suit  was  brought  in  the  chan- 
cery court  by  appellant  to  enjoin  the  boani 
of  directors  from  proceeding  further  In  th«> 
construction  of  the  drainage  system,  the 
question  of  levying  additional  taxes  for  the 
purpose  of  cleaning  out  the  ditches  was  not 
an  issue  in  the  case,  and  the  decree  of  the 
chancery  court  then  could  not  release  appel- 
lant upon  a  matter  that  was  not  within  the 
Issues  raised  by  the  pleadings.  Only  the 
taxes  to  be  levied  in  the  construction  of  the 
drainage  system  were  Involved  In  that  suit, 
and  under  the  statute  the  additional  taxes 
provided  for  In  section  20  could  not,  by  anv 
means,  be  included  within  the  provisions  ol 
the  decree,  and  an  additional  release  slrei: 
to  appellant  from  the  payment  of  these  addl 
tional  taxes,  If  in  the  future  there  should  tx 
nesessity  to  levy  them  for  the  purpose  o: 
cleaning  out  the  drainage  dltdies. 

[2]  It  is  elementary  that  the  only  author! 
ty  which  the  board  had  to  levy  an  assess 
ment  for  the  local  improvement  is  that  ex 
pressly,  or  by  necessary  Implication,  confer 
red  by  the  statute,  and  the  board  canno 
levy  an  assessment  for  items  not  autborlz<^ 
by  the  statute.  The  statute  did  not  give  tli 
board  the  power  to  Include  the  cost  of  main 
tenance  and  repair  of  the  ditches  In  th 
drainage  district  in  the  assessments  for  th 
construction  of  the  drainage  district,  i* 
statute  limited  the  first  assessment  to  tb 
cost  of  constructing  the  Improvement,  an^ 
the  expense  of  maintaining  the  Improvemen 
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god  plenBlng  oat  Om  dltdiM  wa«  not  ao  Item 
whldti  oonld  bsve  been  lnein4ed  in  the  origi- 
nal asseesment. 
It  f ollowa  that  the  decree  mwt  be  affirmed. 


WILSON  «t  aL  V.  TODHUNTEK.     (No.  8.) 
(Supreme  Court  of  Arkansas.    Not.  26,  1918.) 

1.  CORTRACTB    «=»2,    144~OONSIBiroTI01f    AlfS 

Operatioh— Law  Ootebnins. 

Where  a  eontract  for  the  cnltiTation  of  lands 
in  this  state  'was  made  in  MissoDri,  and  settle- 
moits  between  the  parties  were  to  be  made 
there,  the  contraot  was  a  Missonri  contract,  and 
its  nature,  validity,  and  interpretation  must  be 
EOTened  by  the  laws  of  that  state. 

2.  CoirrKAOTS  «s»325— AonoN  fob  Bbeaob— 
Law  OovKBimro. 

Where  a  snit  onder  a  Missouri  contract  Ml- 
■tlTe  to  the  cnltivation  of  lands  in  this  state  lias 
been  instituted  in  this  state,  the  remedy  for  its 
breach  will  be  governed  by  this  forum. 

3.  PAaTNSBSBip  «96— What  OortmerrvrtB— 
Pabticipation  in  Pbofit  avd  Lobs. 

Mere  participation  in  the  profits  and  losses 
of  the  business  alone  will  not  make  the  partioi- 
pant  a  partner. 

4.  PA1ITRSBSHI7   <=>17  —  Eziancnas  —  Oon- 
siBUonoR  or  AosEiaiEnT. 

Whether  in  fact  a  partnership  exists  de- 
pends on  the  intention  of  the  parties  tA  be.  dis- 
covered from  the  contraot  conatraed  in  the  light 
of  all  the  facts  and  circumstances  that  obtain. 

6.  PABTmsSRIP  «9E>63^  ExmisifOK  —  Bvi- 
DKHoot— SuvnciKnoT. 
In  an  action  by  an  alleged  partner  against 
his  copartners  in  the  farming  bnsiness,  certain 
payments  depending  on  the  existence  of  the  i>art- 
nership  relation,  evidence,  as  to  community  of 
interest  and  intent  to  share  equally  in  profits 
and  losses,  htid  sufficient  to  show  the  existence 
of  a  partnership. 

e.  PABTNEBaHZP      iB     ill     KXiaTKNOT— BUKDEW 

or  Pboof. 
Where  one  partner  sues  the  remaining  part- 
ners to  recover  payments  depending  on  the  ex- 
inence  of  the  partnership  relation,  the  burden 
is  on  him  to  prove  its  existence. 

Appeal  from  Chicot  Chancery  Court;  Z.  T. 
Wood,  Obancellor. 

Solt  \>y  NdU  Todhnnter  against  S.  N.  WU- 
son  and  others.  Decree  for  plaintiff,  and  de- 
fendants appeaL    Affirmed. 

This  aoit  was  instituted  by  the  appellee 
against  the  appellants.  The  appellee  alleged 
In  sDbstance  that  he  and  his  father  and  the 
appellants  were  tenants  In  common  of  2,806 
acres  of  land  In  Ohlcot  county;  that' when 
pa^chased  the  land  consisted  of  old  and 
abandoifed  fields  and  woodlands;  that  the 
appellee  went  upon   the  lands  to  Improve, 


manage,  and  operate  same ;  that  the  ownera 
were  to  share  OQually  in  profits  and  losses; 
that  the  lands  were  so  operated  until  the  1st 
of  January,  1816,  when  It  was  agreed  that 
the  lands  should  be  divided;  that  after  the 
lands  were  divided,  the  appellee  r«ited  about 
100  acres  of  the  cleared  lands  of  the  aK>el- 
lants,  for  which  be  was  to  pay  the  sum  of 
$1  per  acre;  that  the  ai^ellants  were  due 
the  appellee  certain  amounts  for  the  years 
1012,  1913,  and  1914,  which  amounts  are  ex- 
hibited in  an  account  set  fdrtb  in  the  com- 
plaint, and  for  the  sum  of  $15  for  an  ab- 
stract famished  appellants  and  paid  for  by 
the  appellee;  that  certain  perscmal  property 
waa  In  the  hands  of  the  appellee  belonging  to 
the  partnership,  and  that  upon  an  accounting 
the  appellants  would  be  due  the  appellee  the 
sum  of  42,766.86,  including  principal  and  in- 
terest to  date  of  suit,  which  amount  should 
be  credited  with  one-half  the  personal  prop- 
erty in  appellee's  hands  belonging  to  the 
partnwtthlp.  Appellee  prayed  that  the  part- 
nership be  disserved;  that,  after  deducting 
one-half  of  the  proceeds  of  the  personal  prop- 
erty in  his  hands  be! ongoing  to  the  partner- 
ship,  he  have  Judgment  for  the  balance  found 
due  him  from  the  ap|)ellants,  and  that  the 
same  be  declared  a  Hen  upon  their  lands; 
and  that,  unless  paid,  the  lands  be  sold,  eta 
The  app^ants  answered,  admitting  that 
they  were  owners  in  common  with  the  appel- 
lee by  purchase  of  the  lands  mentioned  In  his 
complaint,  and  that  they  continued  as  such 
until  the  year  1916.  They  spedflcally  denied 
the  allegations  of  the  appellee's  complaint 
that  they  had  ever  entered  into  a  partnership 
agreement  by  which  they  were  to  share  equal- 
ly the  profits  and  losses  incldmt  to  the  <q[)iera- 
tlon  of  the  lands.  Tbej  specifically  denied 
that,  after  the  partition  of  the  lands,  tbey 
had  contracted  to  rent  the  appellee  their 
part  for  the  sum  of  $1  per  acre  for  the  years 
1915  and  1916,  and  they  set  up  by  way  of 
counterclaim  that  the  appellee  was  indebt- 
ed to  them  for  one-half  of  the  value  of  cer- 
tain personal  prc^erty  In  his  possession  as 
the  appellants'  tmant ;  that  the  appellee  oc- 
cupied the  lands  belonging  to  the  tenants  In 
common  In  the  year  1914  without  any  con- 
tract, and  that  he  veas  due  the  appellants 
one-half  of  the  fair  rental  value  of  the  lands 
for  that  year,  amounting  to  the  gum  of  $345 ; 
that  the  appedlee  contracted  to  pay  the  appel- 
lants the  sum  of  $160  as  rent  for  their  part 
of  the  lands  for  the  year  1915;  that  the  ap- 
pellants rented  to  the  appellee  their  undivid- 
ed half  interest  In  the  2,8(X$  acres  for  the 
years  1912  and  1913  by  a  verbal  contract, 
under  the  terms  of  which  the  appellee  agreed 
to  pay  the  appellants  one-half  of  all  sums  he 
had  collected  off  of  the  wh<^e  place,  less  20 
per  cent,  off  of  the  first  $1,000,  and  less  10 
per  cent,  on  all  sums  above  $1,000 ;  that  the 
appellee  had  never  made  a  full  statement  to 


•=»F«ir  stbar.caMa  ■■•  i 


I  tOBlo  sad  KSY-XUMBBB  la  aU  Ker-Nsmbsrad  Dlfwtt  and  IndesM 


Digitized  by  VjOOQIC 


a07  80UTHWB8TBKN  BEPOKTEB 


(Aril 


tlie  aAtdlanta  of  the  busliien  for  tboae  two 
yean,  altbough  often  reqaeated  ao  to  do,  and 
tbat  appdlanta  bad  reason  to  believe  that  the 
aivellee  was  Indebted  to  them  for  the  busi- 
ness of  those  years;  that  the  snin  of  sndi 
Indebtedness  conid  only  be  ascertained  by 
ap|x>lntment  of  a  master  to  state  an  account. 
Apprilants  piayed  that  the  master  be  ap- 
pointed to  state  an  account  between  the  par- 
ties for  the  years  of  1912  and  1913,  and  that 
they  have  Judgment  for  the  sum  of  $346,  their 
portion  of  the  rents  for  the  year  1914,  and 
$150  for  rents  for  the  year  1916,  with  Inter- 
est on  these  suma  to  date  of  the  decree,  and 
for  all  general  and  equitable  relief. 

It  will  be  observed  that  the  only  Issue 
raised  by  the  complaint  and  answer  is  wheth- 
er or  not  a  partnership  existed  between  the 
appellee  and  appellants  in  the  operation  of 
the  lands  purchased  by  them  as  tenants  In 
common  during  tbe  years  1912,  1913,  and 
1914,  and.  If  there  was  a  partnership,  wheth- 
er or  not  tbe  appellantB,  at  the  termination 
thereof,  were  Indebted  to  the  appellee  in  the 
anm  for  which  he  sued,  and  whether  appellee 
was  Indebted  to  appellants  for  the  rent  of 
1916.  Q%e  testimony  is  exceedingly  Toluml- 
nous.  We  have  lerlewed  It  all,  but  It  would 
unnecessarily  extend  this  opinion  to  set  it 
forth  and  oonuoent  upon  it  In  detail.  We 
shall  therefore  only  state  what  we  regard  as 
the  salient  features  of  the  evldoioe  bearing 
upon  tbe  Issue  as  to  whether  or  not  there  was 
a  partaerahlp. 

Ryland  Todhunter  testified  as  follows: 

"My  son,  Keill  Todhunter,  had  cbarge  of  It 
in  1912,  1913,  and  1914.  Our  arrangement 
was  that  Neill  was  to  take  charge  of  the  land 
and  operate  it,  making  necessary  improvementB, 
and  it  the  plaoa  was  operated  at  a  loss,  that 
is,  that  if  the  expanse  of  operation  was  greater 
than  the  income,  each  of  us  four,  that  is,  Neill, 
the  two  Wilsons,  and  myself  were  to  bear  such 
loss  equally.  If  the  place  made  a  profit  we 
were  to  divide  that  profit  equally.  There  was 
a  farther  agreement  that,  if  operated  at  a  profit, 
the  Wilsons  were  to  pay  Neill  a  per  cent  of 
their  profit  to  recompense  him  for  looking  after 
their  Interest.  When  we  began  operations  in 
Arkansas  the  place  was  a  wilderness.  The 
Wilsons  and  mjaelf  prevailed  upon  Neill  to  take 
charge  of  the  Arkansas  property.  He  reluc- 
tantly consented  to  do  so,  as  to  go  there  he 
was  compelled  to  give  up  a  lucrative  position 
here,  in  farming  his  land  and  his  extensive  mule 
business,  in  which  he  was  not  only  making  mon- 
ey, but  pleasantly  and  comfortably  situated.  He 
gave  up  his  home  and  business  and  began  the 
improvement  of  the  place  there,  and  under  his 
management  it  has  been  brought  from  a  wilder- 
ness to  its  present  state  of  productiveness.  He 
has  given  it  all  his  time,  and  I  am  sure  his  very 
best  endeavor  to  make  it  profitable  for  all  con- 
cerned. The  situation  remained  the  same  as  to 
the  conduct  of  the  bnsiness  of  the  Arkansas 
lands  during  the  years  from  the  time  we  started 
work  until  the  property  was  divided,  and  be- 
fore the  division  was  made  in  some  of  our  con- 
versations they  (the  Wilsons)  complained  about 
the  cost  of  operating  tbe  placa  being  more  than 


the  income,  and  tbat  Uiey  did  not  want  to  spoi 
any  more  mcmey  ob  it,  and  this  attitude  I 
theirs  brought  about  the  division  of  the  pro|{ 


arty  afterwards  made." 
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Neill  Todhunter  testified  in  part  as  follow! 

"Q.  What  agreement,  if  any,  did  you  bayj 
with  the  Wilsons  as  to  making  the  improvement 
and  developments  and  the  cultivation  and  og 
eration  of  same?  A.  Our  agreement  was  vel 
bal.  We  had  an  agreement  that  every  man  wal 
to  pay  his  part  of  it,  S.  N.  Wilson  one-quartil 
and  M.  D.  Wilson  one-quarter.  Father  said  fo| 
me  to  pay  his  half,  to  take  it  and  ran  it  as  bl 
as  be  was  concerned.  Ryland  Todhunter  wii 
my  father.  1  paid  one  half  the  expenses  up  b^ 
June  1,  1912,  and  the  Wilsons  paid  tbe  othe 
half,  and  it  was  settled  up  to  then,  and  the; 
owed  me  a  balance  then  of  $310.  There  vra 
no  set  time  for  these  settlements.  We  aettlei 
when  I  went  to  Missouri.  I  took  the  book 
and  we  settled  there." 

Again  he  says: 

"We  were  to  run  this  property,  the  Wilson 
to  pay  one-half  of  the  expenses,  and  I  was  t 
pay  the  other  one-half  of  the  expenses  and  in 
provement,  and  tliey  ware  to  share  one-half  o 
the  proceeds  of  the  profits  and  losses  and  I  t 
share  one-half  of  the  profits  and  losses,  ani 
in  addition  they  did  promise  me,  I  think  it  «a 
20  or  25  per  cent,  of  their  part  of  the  nc 
profits  for  my  services  for  them,  but  ther 
never  were  any  profits  those  years,  as  the  bol 
weevil  ate  us  up." 

The  testimony  on  liebaU  of  the  Wilson 
was  substantially  as  follows:  Tbat  in  Nc 
vember,  1907,  Neill  Todhunter  proposed  to  g 
to  Arluinsas  and  take  charge  of  tbe  plants 
tlon  If  each  owner  would  pay  oi)e-quarter  o 
his  expenses  and  one-quarter  of  any  cost  ne< 
essary  to  repair  some  of  the  houses  and  t 
repair  some  fences  on  the  place.  This  wa 
agreed  upon,  and  Neill  Todhunter  went  an 
took  charge  of  the  property.  On  January  3( 
1907,  a  settlement  was  made  with  plaintii 
for  the  1908  rental,  and  a  new  contract  wa 
made  by  which  It  was  agreed  that  Todhunte 
was  to  again  look  after  tbe  renting  of  th 
land  for  all  the  owners  for  tbe  year  1909.  1 
was  agreed  that  Todhunter  would  rent  th 
Wilson  half  of  the  land  to  the  tenants  wh 
had  rented  the  Todhunter  half.  Todhunte 
was  to  arrange  with  some  merchant  to  guai 
antee  to  furnish  provisions  to  those  tenant 
who  could  not  famish  themselves,  and  tb 
Wilson  brothers  were  to  stand  good  for  oni 
half  of  any  provisions  guaranteed  which  tei 
ants  did  not  pay  for  out  of  th^  crope.  1 
was  decided  about  how  much  extra  fendn 
was  to  be  put  up^  and  not  over  two  house 
built  If  needed.  Also  a  few  mulea  were  t 
be  bought  If  tenants  needed  them. 

On  JDecember  3,  1909,  Todhunter  and  tb 
Wilsons  made  a  settlement  for  the  rents  an 
expenses  of  tbat  year,  and  Todhunter  pal 
to  Wilson  brothers  for  their  half  of  the  n< 
earnings  the  sum  of  $102.40,  but  when  I 
(Todhunter)  returned  to  Arkansas  on  Jam 
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•ry  17,  1910^  Of  WHsobs  paid  Um  9Xlt&,  be- 
ing more  than  they  bad  received  from  bim  on 
January  3d.  For  the  ye^r  1910  a  new  con- 
tiuct  was  made  between  the  parties,  the 
tenns  ot  which  were  tbe  same  aa  that  for 
the  year  1809,  It  being  agreed  again  that  one 
or  two  houses  would  be  built  U  needed,  and 
such  extra  t&uiag  be  done  aa  was  necessary. 
It  was  agreed  In  the  contract  for  1910  that 
Todhunter  would  rent  all  fonr  shares  of  the 
land  to  the  same  tenants  and  divide  In 
fourths  tbe  rents  collected  by  him  for  t&e 
year  1910,  and  if  tenants  had  to  be  tnmisb- 
ed  provisions  the  Wilsons  would  pay  one- 
half  of  any  loss  sustained  therdjy.  Hiey 
were  also  ta  pay  one-half  of  Todhunter's  ex- 
penses while  he  was  In  Arkansaa  In  the  setp 
dement  for  tbe  year  1910,  the  Wilsons  paid 
Todhunter  9S2  for  their  half  of  tbe  losses. 

A  new  contract  was  entered  Into  for  tbe 
year  1911,  whidi  was  the  same  as  that  for 
the  year  1910,  except  that  Todhunter  was 
not  to  buy  any  more  mnles  or  bUfUd  any  more 
houses  than  was  abscdutely  necessary.  On 
January  12,  1912,  tbe  parties  bad  a  settle- 
ment and  tbe  Wilsons  paid  to  Todhunter 
$92.43  for  their  half  of  the  loss  in  tbe  expens- 
es of  renting  tbe  land  for  the  year  1011. 
Todbunter  wished  to  continue  tbe  business  as 
bef<Hre,  but  tbe  Wilsons  told  him  they  were 
tired  of  potting  up  for  half  of  the  losses,  and 
were  not  satisfied  with  bis  management,  glv> 
tng  their  xeasons  thwefor.  But  finally,  on 
January  26,  1912,  the  Wilsons  submitted  a 
written  memorandum  to  the  Todbnnters  of 
tbe  terms  upon  which  they  were  willing  to 
rent  the  land  for  the  year  1912.  This  mem- 
orandum qpedfled  certain  items  of  expense 
and  the  amoonts  for  whldi  each  owner  was 
to  pay  one-quarter  of  the  expense,  and  Neill 
Todhunter  was  to  receive  as  his  compensation 
for  bis  services  20  per  cent  of  the  first  $1,000 
net  rents  received  by  the  four  owners  and  10 
per  cent,  on  aU  above  that  amount.  The 
memorandum  showing  the  terms  of  the  con- 
tract for  1912  was  not  signed  by  Todhunter 
as  the  contracts  for  previous  years  were  ver- 
bal, and  be  objected  to  signing  a  written  con- 
tract 

In  January,  1913,  tbe  Wilsons  told  tod- 
hunter that  they  were  willing  to  renew  the 
contract  of  January  26,  1912,  without  any 
new  Improvements  or  mules,  and  they  told 
Mm  that  he  must  find  his  tenants  around 
home,  and  not  go  off  Into  another  state  for 
tbem  at  a  heavy  cost.  Nelll  Todhunter  stat- 
ed that  be  would  rent  the  place  that  way. 
The  WOsons  had  no  contract  with  NeUl  Tod- 
hunter for  the  rent  of  tbe  land  for  the  year 
1914.  Todhunter  occupied  the  land  for  that 
year  without  any  contract  whatever  with  the 
Wilsons,  and  he  bad  not  offered  to  pay  any 
rents  for  that  year,  nor  had  he  at  any  time, 
after  January,  1918,  offered  to  mirice  a  settle- 
m0it  for  tbe  year  1913  or  for  any  other  year. 
He  bad  not  oiade  a  settlement  oit  the  .bust- 


nesB  tn  3Sii!i  aoA  1918  or  any  subsequent 
year. 

On  Mardi  27,  1914,  the  Wilsons  registHed 
a  letter  to  N^l  Todhunter,.  and  received  a 
registry  receipt,  showing  that  he  bad  receiv- 
ed tbe  same,  in  which  they  demanded  of  him 
a  settlement  of  the  whole  business  transacted 
by  him  in  connection  with  the  land  for  the 
years  of  1912  and  1918,  and  wbitih  they  con- 
cluded by  saying,  '*We  have  no  contract  with 
yon  since  the  crop  of  1913  was  sold."  On 
the  same  day  they  wrote  to  F.  Wets,  a  mer- 
chant at  EiUdora,  who  suiiplied  -  the  tenants 
on  the  place,  informing  him  that  the  Wil- 
sons had  no  ocmtiact  with  Nelll  Todhunter 
after  December  81,  1913,  and  would  not, 
therefore,  be  responsible  on  any  contract 
I^eill  Todhunter  had  made  with  him  regard- 
ing supples  after  the  sale  of  tbe  cotton  in 
1913. 

W.  W.  Gmbbs,  of  Eudora,  and  J.  C  Oilli- 
son,  of  La&e  Village,  for  appellants. 

H.  B.  Cook  and  Streett  &  Bumside,  all  of 
liBke  Village,  for  appellee. 

WOOD,  J.  (after  stating  tbe  facta  as 
above).  [1, 1]  0%e  undisputed  evidence  diows 
that  the  contract  between  the  Todhunters  and 
Wilsons  for  tbe  development  and  cultivation 
of  the  lands  tn  Chicot  county,  Ark.,  was  made 
in  Missouri,  and  the  settlements  were  to  be 
made  there.  The  contract  was  therefore  a 
Missouri  contract,  and  its  nature,  validity, 
and  interpretation  must  be  governed  by  the 
laws  of  that)  state.  Hie  suit  having  been  in- 
shtuted  in  Arkansas,  tbe  remedy  for  the  al- 
leged breech  will  be  governed  by  this  forum. 
Lawler  v.  Lawler,  107  Ark.  70;  163  S.  W.  1113 ; 
Rock  Island  Plow  Oo.  v.  Masterson,  06  Ark. 
446-148,  132  8.  W.  216. 

[3,  4]  The  Court  of  Appeals  of  Missouri, 
in  Distilling  Co.  v.  Wilson,  172  Mo.  App.  612, 
166  S.  W.  23,  announces  the  following  roles; 

"Mere  participation  in  the  profits  and  losses 
of  a  business,  alone,  would  not  necessarily  make 
the  participant  a  partner."  "Whether  In  fact, 
a  iwrtnershlp  exists  depends  upon  the  intention 
of  tbe  parties,  to  be  discovered  from  the  oon- 
tract  into  whidi  they  enter,  conatraed  in  the 
light  of  all  the  facts  and  circumstances  that 
obtain."  EUis  v.  Brand,  176  Mo.  App.  3S4. 
391,  392,  393,  15S  S.  W.  706.  and  cases  there 
cited;  Goodyear  Tire  &  Rubber  Co.  v.  Ward, 
197  Mo.  App.  286,  195  S.  W.  76. 

The  same  rules  obtain  In  this  state.  John* 
son  V.  Rothschilds,  63  Ark.  518,  41  S.  W.  996; 
Rector  v.  BoUns,  74  Ark.  437,  442,  86  S.  W. 
667;  Herman  Kahn  &  Oo.  v.  Bowden,  80 
Ark.  23,  96  S.  W.  126,  10  Ann.  Cas.  132; 
Buford  V.  Lewis,  87  Ark.  412, 112  8.  W.  963 ; 
La  Cotts  V.  Pike.  91  Ark.  26,  120  8.  W.  144, 
134  Am.  St  RepL  48;  Lewis  v.  Buford,  93 
Ark.  67,  61,  124  8.  W.  244;  Roach  v.  Rector. 
93  Ark.  521,  626,  123  S.  W.  399;  Beebe  v. 
Olenline,  97  Ark.  890,  184  8.  W.  936. 

[f  1  Mow  tbe  Xtodkonten  la  their  taetlmony 
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eay,  ooncentliig  the  purchasb,  improvement, 
and  cultivation  of  these  landis,  that  a  part- 
nership existed,  while,  on  the  other  hand,  the 
Wilsons  say  that  It  was  not  the  Ibtentlon  of 
the  parties  to  create  such  relation.  TMa 
testimony  by  each  of  them  was  tmt  the  state- 
ment of  a  legal  conclnslon.  The  undisputed 
facta  as  disclosed  by  the  testimony  of  both 
the  IVxlhunters  and  the  Wilsons  show  that  a 
partnership  did  exist,  at  least  from  the  year 
1907  until  the  year  1912.  Tor  their  testimony 
shows  that  there  was  a  community  of  inter- 
ests between  them,  and  that  their  intention 
was  to  carry  on  the  business,  sharing  equally 
In  the  profits  and  losses,  without  any  restric- 
tions or  limitations  upon  the  partner  who  was 
managing  the  business  as  to  the  amount  of 
the  expenditures  he  should  make,  or  as  to 
manner  In  which  he  should  conduct  the  busi- 
ness of  operating  the  plantation. 

[•]  For  the  yean  1912, 1913,  and  1914  there 
is  decided  ccmflict  In  the  evidence  as  to  the 
nature  of  the  contract  under  which  the  busi- 
ness was  to  be  conducted.  The  testimony  ot 
the  Todhunters  tended  to  show  that  the  con- 
tract was  the  same  for  these  years  as  for 
the  previous  years,  but  the  testimony  of  the 
Wilsons  tended  to  show  that  Nelll  Todhunter 
was  limited  by  them  to  the  expenditure  of  a 
definite  sum  for  certain  spedQed  items,  and 
that  they  were  not  to  be  responsible  for  any 
amount  In  excess  of  this.  The  burden  was 
upon  the  plalntifT,  Todhunter,  to  prove  that 
the  partnership  existed  for  these  years,  and  U 
there  were  no  Other  testimony  in  the  rec- 
oird  than  that  of  verbal  testimony  ot  the  Tod- 
hunters and  the  Wilsons  we  wonld  be  com- 
pelled to  hold  that  the  appellee  had  fUled 
to  sustain  his  case.  But  there  are  certain 
facts  and  circumstances  established  by  oth- 
er evidence  and  the  exhibits  which  convince 
ns  that  the  appellee  has  proved,  by  a  pre- 
ponderance of  the  evidence,  that  a  partner- 
ship existed  between  him  and  the  Wilsons 
for  the  years  1912,  1913,  and  1914,  as  wdl 
as  for  the  previous  years. 

The  testimony  of  one  Flschel,  who  was  a 
bookkeeper  In  tiie  employ  of  F.  Weis,  a  mer- 
chant from  whom  Todhunter  purchased  sup- 
plies for  the  tenants  on  the  place,  was  to  the 
effect  that  not  a  year  passed  but  what  one  of 
the  Wilsons  vl^ted  the  plantation,  s<»ne- 
tlmes  twice  a  year;  that  he  (Wilson)  was 
there  io  1914  twice,  and  he  never  objected 
to  any  of  the  accounts  or  any  dealings  that 
TMhunter  had  with  the  house  in  regard  to 
the  plantation  until  a  consider.ible  time  aft- 
er Todhunter  bad  made  his  annual  contract 
with  Weis  for  that  year  and  had  incurred  an 
expense  as  shown  by  the  account  filed  with 
the  complaint  of  $655,  which  was  Incurred 
In  procuring  labor  for  the  pLintation.  Weis, 
however,  did  not  furnish  the  money  to  pay 
this  expense.  Witness  was  asked  why  the 
Wilson  brothers  should  have  made  any  ob- 
jection to  these  aeoounts  when  Weis  did  not 


hold  them  responsIUe  for  It,  and  he  stated, 
"The  thing  was  a  partnership." 

Tb»  testimony  of  the  Wilsons  tended  to 
prove  that  Nelll  Todhunter  owed  them  a 
balance  on  the  settlement  for  the  year  1911 
and  fbr  the  years  1912  and  1913,  and  that 
he  had  paid  nothing  for  the  rent  of  the  land 
fbr  the  year  1914,  for  which  year  they  claim- 
ed that  they  had  no  contract  wh-itsocver  with 
him.  Tet  the  record  disposes  that  the  Wil- 
sons instituted  suit  against  NeOl  Todhunter 
for  rent  of  their  land  for  tiie  years  1915  and 
1916,  and  had  recovered  a  Judgment  against 
him  In  the  sum  of  $300,  but  they  had  not 
set  up  any  claim  by  suit  for  any  amount  dur- 
ing previous  years.  These  are  cogent  cir- 
cumstances tending  to  show  that  for  the  pre- 
vious years  the  Wilsons  recognlMd  that  Nelll 
Todhunter  had  operated  the  plantation  as  a 
partnership  enterprise. 

But  notwithstanding  the  above  circum- 
stances, even  if  it  could  be  said  that  the  tes- 
timony of  the  Itodhanters  and  the  Wilsons 
on  the  issue  of  partnership  was  still  In  equi- 
poise, it  occurs  to  us  that  a  letter  brought 
Into  the  record  by  an  exhibit  of  the  testi- 
mony of  S.  N.  "Wllaon  turns  the  scale  on  the 
Issue  of  partnership  ft>r  the  years  prior  to 
1916  in  favor  of  NeUl  Tbdhunter.  That  let- 
ter was  dated  March  4,  1916,  and  was  writ- 
ten to  Weis  and  Flschel  to  get  them  to  col- 
lect an  account  which  the  Wilsons  Claimed  to 
be  due  trom  Todhunter  for  rent  of  land  for 
the  year  191S.  In  that  letter  8.  N.  Wilson, 
among  other  things,  says: 

"We  were  never  able  to  get  anjrthing  out  of 
our  land  previous  to  last  year,  where  wp  farm- 
ed it  joindy.  We  grew  tired  of  paying  out 
money  and  getting  no  return,  aad  divided  the 
land.  At  his  request  we  rented  this  land  last 
year  for  $150  to '  Neill  Todhunter,  and  we 
certainly  expect  to  collect  it  as  it  is  a  matter 
entirely  separate  from  our  partnershin  bnsiness 
prior  to  January,  1916." 

The  above  letter  was  written  prior  tp  any 
lawsuits  betwe^i  tjbe  parties,  and  there  is  no 
escaping  the  conclusion  at  the  time  It  was 
written,  from  the  viewpoint  of  the  Wilsons 
themselves,  that  prior  to  the  agreement  for 
the  partition  of  the  land  In  January,  1915. 
and  while  they  held  the  same  In  common,  It 
was  operated  as  a  "partnership  business." 

The  issue  as  to  whether  the  lands  were  so 
operated  during  the  years  1912,  1913,  and 
1914,  for  which  an  accounting  Is  here  sought, 
is  a  mixed  one  of  law  and  fact  Having  de- 
termined that  issue  in  favor  of  NeUl  Tod- 
hunter, the  only  other  Issue  is  as  to  what 
amount,  If  any,  was  due  the  appellee  by  the 
appellants.  This  issue  la  purely  one  of  fact. 
Ilie  parties  expressly  waived  the  apiwlntment 
of  a  master  to  state  an  account,  and  the 
cause  la  submitted  on  this  Issue  on  the  ac- 
counts made  exhibits  to  the  pleadings  and 
the  depositions  of  the  witnesses.  It  could 
serve  no  useful  purpose  to  review  the  evi- 
dence on  this  Issue  of  fttct    It  Involves  an 
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examlnatioD  of  long  aocoimt&  Vtom  our 
own  Inveetigatioii,  we  are  not  conylnoed  that 
a  prepondennoe  of  the  evldmce  shows  that 
the  flndingB  of  the  chancellor  are  erroneous. 
He  made  findings  In  detail  showing;  the  loss- 
es with.  Interest  thereon  sustained  by  the 
appellee  for  the  years  1912,  1913,  and  1914, 
and  deducted  from  the/  aggregate  sum  of 
these  amounts  cwe-half  of  the  amount  of  the 
personal  property  In  appellee's  hands  belong- 
iog  to  the  partnership,  and  also  the  sum  of 
J300,  the  amount  of  rent,  with  Interest  there- 
on found  to  be  due  frcMn  the  appellee  to  ap- 
pellants for-  the  years  1916  and  1916,  and 
rendered  a  decree  in  favor  of  the  appellee  for 
the  balance. 

We  are  unable  to  say  from  our  examination 
of  the  record  that  these  findings  are  not  cor- 
rect   The  decree  is  therefore  afilrmed. 


CARGIU/  et  aL  V.  MATTHEWS.     (Na  32.) 
(Sopreme  Court  of  Arkanaasi     Dec.  16,  1918.) 

1.  J0DG1CERT   «=552— Res    Judicata— Mat- 

TEBS    C!ONOI.TJD£0. 

.V  suit  by  a  former  sheriff  against  a  former 
raunty  treasurer  to  recover  a  payment  mode  to 
defendant  by  plaintiff  because  of  a  shortage  In 
accomits  is  barred  by  a  previous  adjudication 
rendered  in  proceedings  had  under  Eirby's  Dig. 
{  7174,  between  the  same  parties,  in  which  the 
drenlt  court,  on  a  trial  d«  novo^  found  against 
the  sheriff  on  the  issue  of  payment. 

2.  Appeal  awd  EIksob  *=>15S— Right  to  Ap- 
peai^-Tbansactiow  Sobseqtjent  to  StriT. 

Where  sheriff,  after  rendition  of  judgment 
charging  him  with  amount  of  county  warrants 
not  turned  ovef  to  treasurer,  sued  the  treasurer 
to  recover  the  amount  paid  on  the  judgment 
and  had  judgment  in  trial  court  that  treasurer, 
who  had  out  of  his  own  funds  turned  over  the 
amount  of  warrants  not  accounted  for  by  sher- 
iff to  county,  was  reimbursed  by  warrants  re- 
ceived in  payment  of  judcmant,  did  not  estop 
Um  to  appeal. 

Appeal  from  Circuit  Oonrt,  CSay  County; 
W.  J.  I>rlT«,  Judge. 

Action  by  J.  B.  Matthews  against  C.  A. 
Gargill  and  Otbers.  Judgment  for  plain- 
tiff, and  defendants  appeaL  Reversed  and 
rendered. 

Ll  Hunter,  D.  Hopson,  and  W.  E.  Spence, 
all  of  Flggiott,  and  Block  &  Klrsch,  of  Para- 
gould,  for  appellants. 

F.  G.  Ttaylor,  J.  L.  Taylor,  and  O.  B.  Oliver, 
all  of  Coming,  for  appellee. 

McCULLOCH,  C.  J.  This  action  Is  one 
lustitnted  by  appellee,  who  was  formerly 
sUerlfT  of  Clay  coun^,  against  appellant, 
who  was  treasurer  of  the  county,  to  recover 


the  snm  e(  $0,000  alleged  to  have  been  paid 
to  appellant  as  such  treasurer,  but  which 
appellee  was  subsequently  reqiUred  to  pay 
under  order  of  the  county  court  to  appellant's 
Bucoessor.  There  was  a  trial  of  the  issue 
before  a  Jury  which  resulted  in  a  Judgment 
in  favor  of  appellee.  Appellee  was  sherifT 
and  collector  of  Clay  county  for  two  terms, 
beginning  on  October  31,  1910,  and  ending 
October  31,  1914.  Appellant  was  treasurer 
of  Clay  county  for  two  terms  covering  the 
some  period.  Appellee  filed  his  ^settlement 
as  collector  with  the  county  court  on  July 
IS.  1913,  showing  that  he  had  paid  to  the 
county  treasurer  all  the  funds  with  which  he 
was  chargeable  as  collector.  On  February 
S,  1915,  appellant  filed  a  petition  in  the  coun- 
ty court  alleging  that  there  was  an  error 
in  the  settlement  of  the  collector,  and  prayed 
that  the  latter  be  dted  to  appear  and  that 
his  said  settlement  as  collector  be  readjust- 
ed. This  petition  was  filed  pursuant  to  the 
statute  which  provides  that — 

'•Whenever  any  error  shall  be  dlsooveired  in 
the  settlement  of  any  county  officer  made  with 
the  county  court,  it  shall  be  the  duty  of  the 
court,  at  any  time  within  two  years  from  the 
date  of  such  settlement,  to  reconsider  and  ad- 
just the  same."    Kirby's  Digest,  J  7174. 

Appellee  appeared  in  the  county  court  pur- 
suant to  the  citation  and  made  answer  In 
which  he  claimed  that  the  Item  of  $6,000  in 
which  It  was  claimed  he  was  short  In  his 
settlement  had  been  paid  by  him  to  tbe  coun- 
ty treasurer  in  county  warrants.  The  county 
court,  after  hearing  the  evidence,  rendered 
a  Judgment  readjusting  the  settlement,  and 
requiring  appellee  to  pay  into  the  treasury 
the  sum  of  $6,S80J21,  and  rendered  Judgment 
against  him  and  the  suretlea  on  bis  official 
bond.  Ai;q;>ellee  aroealed  to  the  drenlt  court, 
where  the  case  was  tried  de  novo  upon  the  is- 
sue whether  or  not  be  had  delivered  to  appel- 
lant as  treasurer  the  package  containing 
$6,000  in  county  warrants,  and  there  was  a 
finding  and  judgment  against  appellee  on 
that  issue,  and  Judgment  was  again  rendered 
against  him  In  favor  of  the  county  for  the 
sum  found-  to  be  due  by  the  county  court 
There  was  an  appeal  to  this  court,  and  the 
Judgment  was  afflrmed.  Matthews  v.  Clay 
County,  125  Ark.  136, 188  S.  W.  564.  Appellee 
complied  with  the  Judgment  by  paying  the 
sum  adjudged  into  the  treasury  of  Clay  coun- 
ty, and  then  instituted  the  present  action 
against  appellant  to  recover  the  sum  so  paid. 

He  alleged  in  his  complaint  that  he  had 
paid  said  simi  to  appellant  prior  to  the  ren- 
dition of  said  Judgment,  while  the  latter  was 
treasurer,  but  that  appellant  had  failed  to 
account  for  the  same,  and  that  he  (appellee) 
bad  been  required  under  Judgment  of  the 
county  court  to  pay  It  again.  Appellant  filed 
his  answer  denying  that  appellee  bad  ever 
paid  said  sum  of  money  to  him,  and  also 
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pleaded  tbe  former  Judgment  of  the  drcnlt 
court,  which  had  been  affirmed  by  this  court, 
as  an  adjudlcktlon  of  the  questions  Involv- 
ed in  the  present  action.  The  court  overrul- 
ed the  plea  of  former  adjudication,  and  re- 
fused to  permit  appellant  to  Introduce  in 
evidence   the   record    of   those    proceedings. 

[1]  We  are  of  the  opinion  thit  the  court 
erred  in-  Its  conclusion,  and  that  the  present 
action  Is  barred  by  the  former  adjudication. 
It  is  too  well  settled  to  need  citation  of  au- 
thorities In  support  that,  where  there  is 
Identity  of  subject-matter  In  two  actions,  the 
first  judgment  binds  all  the  parties  to  that 
action  and  their  privies.  This  is  a  principle 
quite  familiar  in  our  own  decisions. 

Now,  it  appears  fl*om  the  record  of  this 
case  and  the  record  of  the  other  proceedings 
wliicb  was  offered  In  evidence  that  the  issues 
In  the  two  cases  were  Identical  and  the  sub- 
ject-matter of  the  two  controversies  was  the 
same.  The  question  in  both  cases  was  wheth- 
•  er  or  not  appellee  had,  prior  to  his  original 
settlement  with  the  county  court,  delivered 
to  appellant  a  certain  pacltage  containing 
16,000  in  county  warrants.  Appellee  affirm- 
ed that  to  be  true,  and  appellant  denied  It 
In  the  first  trial  It  was  adjudicated  that  ap- 
pellee had  not  made  such  delivery,  and  in  the 
present  action  the  jury  deeded  to  tbe  con- 
trary. Appellant  and  appellee  were  both 
actual  parties  to  the  record.  The  proceed- 
ings for  the  readjustment  of  appellee's  ac- 
count were  initiated  by  a  petition  filed  In  the 
county  court  by  appellant.  The  treasurer 
of  the  county  could,  as  the  real  party  In 
Interest,  have  brought  the  action  against  the 
defaulting  collector.  Haynes  v.  Butler,  30 
Ark.  69.  Or  the  proceedings  could  have  been 
initiated  by  the  county,  and  the  fact  that 
the  judgment  readjusting  the  account  was 
made  on  motion  of  8<Hne  third  party  was  a 
matter  which  related  only  to  the  form  of  the 
proceedings.  Pettlgrew  v.  Washington  Coun- 
ty, 43  Ark.  41.  Appellant  was  not  treasurer 
of  tbe  county  at  the  time  he  Instituted  the 
proceedings  in  the  county  court;  his  term 
had  expired  shortly  before  that  time.  But 
he  had  paid  the  funds  in  to  the  county,  and 
whatever  sum  was  recovered  from  appellee 
ou  the  readjustment  of  the  account  Inured 
to  his  benefit.  Bank  of  Midland  v.  Harris, 
114  Ark.  344,  170  S.  W.  67,  Ann.  Cas.  1916B, 
1255. 

If  the  county  court,  or  the  circuit  court 
on  appeal,  had  decided  that  appellee  was  not 
Indebted  to  the  county  and  refused  to  read- 
Just  his  account,  appellant  would  have  been 
bound  by  that  decision,  and  It  necessarily 
follows  that  since  tbe  county  court  found 
that  appellee  was  indebted  to  the  county  to 
the  extent  of  the  sum  involved,  and  readjust- 
ed his  account  and  ordered  him  to  pay  over 
the  amount  found  due,  he  is  bound  by  that 
.  decision  In  his  present  contention  that  he 


had  in  fact  paid  the  sum  over  to  the  treasur- 
er. It  follows  therefore  that  there  is  identi- 
ty of  parties  as  wdl  as  subject-matter  and 
issues,  and  that  the  former  Judgment  is  con- 
dusive. 

[2]  Appellee  brings  to  our  attention  by  mo- 
tion the  fact  that,  since  the  rendition  of  tbe 
Judgment  below,  appellant  has  received  from 
the  county  the  warrants  which  app^ee  paid 
In  to  the  treasury  In  satisfaction  of  the 
judgment  against  him,  and  cont«ids  that  that 
bars  his  right  to  prosecute  the  appeal.  We 
do  not  think  so  for  tbe  reason  that  appel- 
lant was  the  beneficiary  under  the  former 
proceedings  and  was  entitled  to  withdraw 
the  funds  paid  over  to  the  county  for  Wa 
benefit 

The  Judgment  is  therefore  reversed,  and 
tbe  cause  is  dismissed. 


BUSH  et  al.  v.  TAYLOR.    (No.  14.) 
(Supreme  Court  of  Arkansas.    Dec  2, 1918.) 

1.  BviDEWCB  «=»352(3)  — Admissiows  — Joi.^T 

INTEBEST— BlNDINO  FOBCE  OF  RECORDS. 

Receiver  of  railroad,  while  operating  trains 
over  line  of  another  road,  was  so  identified  in 
situation  and  interest  with  such  other  road  in 
the  movement  of  trains  as  to  matte  the  reconls 
kept  by  it  binding  upon  him. 

2.  EviDKNCE  <Ss>354(12),  876(1)  —  Book  Es- 

TBIE8— AOlnSSIBIUTT. 

Entries  in  books  made  by  private  ptu'ties  in 
ordinary  course  of  business  are  admissible  if 
contemporaneous  with  facts  to  which  they  re- 
late, and  if  supported  by  suppletory  oath  of  par- 
ty who  made  entries,  or  one  having  personal 
knowledge  of  facts,  if  living  and  accessible;  if 
not  or  insane,  by  proof  of  handwriting. 

3.  Etiderce  «=»266  —  Book  Entkies  —  Ab- 
sence or  Tebtihont  of  Livnvo — ^Deci.aba- 

TIONB. 

Under  rule  admitting  t>ook  entries  in  course 
of  business,  where  testimony  of  living  witnesse; 
cognizant  of  facts  cannot  be  had,  their  declara- 
tions, verbal  or  written,  must  sometimes  be  ad- 
mitted, when  they  themselves  cannot  be  called, 
in  order  to  prevent  failure  of  Justice. 

4.  Evidence  e=9370(3)  —  Tbain  Sheets  op 
Railboad— Authentication— Nbcessity. 

In  action  against  receiver  of  railroad  for  set- 
ting fire  in  operating  trains  over  another  road, 
train  sheets  kept  by  train  dispatdier  of  such  oth^ 
er  road  showing  daily  movement  of  all  trains, 
including  those  of  receiver's  road,  though  not 
supported  by  suppletory  oath  of  dispatcher  or 
employe  who  actually  made  entries,  keld  ad- 
missible against  receiver. 

5.  Evidence  <S=a352(l).  383(6)— Tbain  Shekts 

OF  RaILBOAD. 

While  train  sheets  kept  by  railroad's  train 
dispatcher  from  reports  of  local  agents  are  com- 
petent in  action  against  railroad  for  setting  fir^ 
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»kmg  A^t  of  way,  tbey  do  not  import  verity, 
and  are  not,  aa  matter  of  law,  conclusive  of  facts 
recorded,  weight  being  question  for  jury. 

Appeal  from  Circuit  Court,  Clay  County; 
R.  H.  Dudley,  Judge. 

Action  by  Joel  A.  Taylor  against  B.  F. 
Bash;  recover  of  th»  St.  Louis,  Iron  Moun- 
tain &  Soutb^n  Railway  Company,  and  oth- 
ers. Fnnn  Judgment  for  plaintiff,  defendants 
appeal.     Affirmed. 

See,  also,  197  S.  W.  1172. 

Troy  Pace,  of  Little  Ro<^,  for  appellants. 
L.  Hunter,  of  Plggott,  ana  Hollfleld  &  Har- 
rison, of  Rector,  for  appellee. 

WOOD,  3.  This  ts  an  action  against  ap- 
pellants by  the  appellee.  In  December,  1915, 
B.  F.  Bush,  as  receiver  of  the  St.  Louis,  Iron 
Mountain  &  Southern  Railway  Company,  was 
operating  trains  over  the  railroad  owned  by 
the  St.  Louis  Southwestern  Railway  Com- 
pany, "commonly  called  the  Cotton  Belt" 
Appellee  alleged,  that  In  operating  such  trains 
the  agents  and  servants  of  appellant  Bush 
communicated  fire  from  one  of  the  locomo- 
tives to  appellee's  saw  mill,  shingle  mill,  and 
planing  mUl,  adjoining  the  railroad,  and 
thereby  totally  destroyed  appellee's  mill 
plant,  together  with  a  large  quantity  of  lum- 
ber, shingles,  and  sawlogs,  to  his  damage  In 
the  sum  of  $9,446,  for  which  he  prayed  Judg- 
ment. 

The  appellant  the  St.  Louis  Southwestern 
Railway  Company  in  Its  answer  admitted  the 
operation  of  trains  over  Its  line  of  road  by 
Bosh  as  receiver  of  the  St.  Louis,  Iron  Moun- 
tain &  Southern  Railway  Company,  but  de- 
nied that  the  property  of  the  appellee  was 
destroyed  by  fire,  as  alleged  In  the  complaint 
The  appellant  B.  F.  Bush  likewise  admitted 
that  he,  as  receiver  of  the  St.  Louis,  iron 
Mountain  &  Southern  Railway  Company, 
was  ojjeratlng  freight  trains  over  the  track 
of  the  St.  Louis  Southwestern  Railway  Com- 
pany, but  denied  specifically  the  other  alle- 
gations of  the  complaint.  There  was  a  Jury 
trial,  and  Judgment  rendered  in  favor  of 
the  appellee,  from  which  Is   this  appeal. 

Over  the  objection  of  appellant,^J.  R.  Ham- 
monds testified  that  be  was  t^  assistant 
superintendent  of  the  Cotton  Belt  Railroad; 
that  he  kept  records  in  his  office  showing  the 
passage  of  trains  through  the  different  sta- 
tions along  the  road.  He  had  the  record 
showing  passage  of  trains  through  Rector  on 
December  1,  1915.  He  did  not  keep  the  rec- 
ords himself.  They  were  kept  by  the  train 
dispatcher.  They  are  the  records  that  were 
taken  oat  of  the  file  of  his  office,  where  Is 
filed  a  dally  record  of  the  movements  of  all 
trains.  These  records  show  that  Cotton  Belt 
entwine  No.  253  arrived  there  on  December 
1,  1915,  at  6:15  p.  m.,  and  Missouri  Pacific 
No.  32  arrived  at  7 :20  and  departed  at  7:26 
p.  m.    These  were  aU  the  trains  that  went 


through  Rector  between  6  and  0  p.  m.  A 
freight  train  went  south  about  8.<>5  p.  m. 
without  stopping.  The  record  of  that  train 
slipped  the  witness  when  he  was  checking 
the  others.  The  record  was  a  little  blurred, 
and  witness  finally  testified  that  It'  was  the 
Iron  Mountain  Instead  of  the  Missouri  Pa- 
cific train.  Witness  had  been  assistant  su- 
perintendent for  only  two  months,  and  was 
not  In  the  employ  of  the  Cotton  Belt  on  De- 
cember 1,  1915.  He  assisted  the  chief  dis- 
patcher In  getting  the  records  out  of  the 
files  In  the  office  at  lUmo,  Mo.,  and  had 
never  seen  the  records  but  that  time,  and 
knew  nothing  personally  about  their  cor- 
rectness. All  railroads  kept  records  similar 
to  those  adduced.  It  was  not  possible  to 
operate  any  great  number  of  trains  without 
train  sheets  like  those  In  evidence.  Where 
there  are  three  or  four  trains  such  a  record 
bad  to  be  kept 

The  above  testimony,  taken  In  connection 
with  other  testimony,  tended  to  sustain  the 
verdict,  and  to  prove  that  appellee's  property 
was  destroyed  by  fire  caused  by  ^arks  from 
an  engine  of  the  St  Louis,  Iron  Mountain  k 
Southern  RaUway  Company,  at  that  time  be- 
ing operated  by  B.  F.  Bush  as  receiver.  But, 
In  the  absence  of  tlie  above  testimony,  the 
evidence  was  not  sufficient.  The  appellant 
B.  F.  Bash  tb«refoi«  contends  that  the  court 
erred  In  not  excluding  the  above  testimony, 
and  this  is  the  only  issue  for  our  determina- 
tion. 

Appellant  relies  upon  the  case  of  St.  L., 
L  M.  &  So.  Ry.  Co.  v.  Gibson,  113  Ark.  417, 
168  S.  W.  1129,  to  sustain  his  contention. 
That  case  was  a  suit  against  the  railroad 
company  for  personal  Injuries,  and  the  com- 
pany sought  to  prove  the  time  when  the  train 
passed  the  station  at  Hope  by  the  testimony 
of  tbe  station  agent  at  Fulton,  to  the  «ffect 
that  the  operator  at  Hope  told  tlie  wHness 
tbat  the  train  cleared  the  block  at  Hope  at 
6:50  p.  m.  l%e  court  held  that  the  testi- 
mony was  hearsay  and  Incompetent,  saying: 

"It  was  jnst  as  necessary  for  the  operator  at 
Hope  to  l^ep  a  record  of  the  arrival  and  de- 
parture of  the  trains  from  his  block  as  it  was 
for  the  operator  at  Fulton  to  keep  such  a  record. 
The  record  kept  by  the  operator  at  Hope  was 
just  as  accessible  and  just  as  easy  to  obtain  as 
that  kept  by  the  operator  at  Fulton.  Hope  was 
situated  in  the  county  where  the  case  was  triad, 
and  no  reason  is  shown  why  the  operator  at 
Hope  was  not  examined  and  used  as  a  witness 
to  prove  the  time  tbe  train  •  •  *  left  the 
block  at  Hope  going  north.  He  could  have  testi- 
fied of  his  own  personal  knowledge  as  to  that 
fact  and  could  have  used  the  record  kept  by  him 
to  have  refreshed  his  memory  in  the  event  it 
was  necessary  to  do  so.  The  declaration  made 
by  him  to  the  operator  at  Fulton  as  to  tbe  time 
the  train  in  question  left  the  block  at  Hope 
was  made  after  Gibson  had  been  killed,  and  so 
was  made  at  a  time  when  there  might  have  been 
occasion  for  him  to  have  made  a  false  declara- 
tion." 


Digitized  by  VjOOQIC 


228 


207  SOUTHWESTERN  RBPOHTER 


<Ark. 


It  will  be  observed  that  the  opinion  was 
bottomed  upon  the  fact  that  the  testimony 
of  the  operator  at  Hope,  and  his  record  kept 
at  that  station  of  the  time  when  trains  pass- 
ed there,  was  primary,  and  therefore  the 
best  evidence  of  whalk  occurred  there,  rather 
than  the  testimony  of  a  witness  at  another 
station  of  a  record  be  bad  kept  from  In- 
formation received  through  the  declarations 
of  the  operator  at  Hope  as  to  what  had  oc- 
curred at  the  latter  station.  The  opinion 
further  shows  that  the  evidence  offered  by 
the  company  in  Its  own  behalf  was  not  only 
hearsay,  but  It  was  In  the  nature  of  self- 
serving  declarations. 

Another  case  relied  on  by  the  appellant  Is 
that  of  St.  LiOuls  Southwestern  Ry.  Co.  v. 
Mitchell,  115  Ark.  339,  171  S.  W.  895,  Ann. 
Cas.  1916E,  317.  In  that  case  the  appellant 
requested  the  trial  court  to  grant  a  prayer 
to  the  effect  that  the  record  of  the  move- 
ments of  Its  trains  must  be  accepted  as  any 
other  written  evidence  made  at  the  time  of 
the  transaction,  and,  unless  the  jury  had 
reason  to  believe  that  such  record  had  been 
changed  or  tampered  with,  they  must  find 
that  it  gave  the  correct  movranents  of  the 
trains.  The  court  refused  this  prayer,  and 
In  commenting  upon  that  ruling  we  said: 

"There  is  nothing  about  these  train  records  to 
import  verity.  Under  some  circumstances  their 
recital  might  furnish  evidence  of  a>very  satisfac- 
tory character,  bat  the  conrt  cannot  say  as  a 
matter  of  law  that  these  records  were  correctly 
kept.  •  •  ♦  Such  evidence  should  be  weighed 
by  the  Jury  like  other  evidence,  and  given  such 
weight  as  It  appears-  entitled  to  have." 

In  neither  of  the  above  cases  vraa  the 
exact  Issue  here  presented  for  determination 
before  the  court,  and  the  doctrine  of  those 
cases,  therefore,  is  not  applicable.  The  qnes- 
tion  we  have  here  Is  whether  or  not  the  train 
sheets  or  records  kept  In  the  office  of  the 
chief  train  dispatcher  of  the  St  Louis  South- 
western Railway  Company,  and  made  by  the 
chief  dispatcher  or  one  of  his  assistants. 
Showing  the  daily  movements  of  all  trains 
passing  through  the  station  at  Rector,  Is 
competent  evidence  when  offered  against  the 
company,  and  when  such  records  are  not 
authenticated  by  the  suppletory  oath  of  the 
particular  employ^  who  made  the  entries,  to 
the  effect  that  the  person  making  the  entries 
had  personal  knowledge  of  the  facts  record- 
ed, and  that  the  entries  were  contemporane- 
ous with  the  occurrence  of  those  facts,  and 
when  It  was  not  shown  that  the  person  mak- 
ing the  entries  was  dead  or  beyond  the  Juris- 
diction of  the  court 

[1,  2j  The  appellant  Bush,  while  operating 
trains  over  the  Cotton  Belt  was  so  Identified 
In  situation  and  interest  with  the  latter  com- 
pany in  the  movement  of  trains  as  to  make 
the  records  k^t  by  the  latter  company  bind- 
ing on  him.  The  Cotton  Belt  kept  records 
or  train  sheets  of  the  trains  moving  over  Its 


lines,  and  all  trains  moTlng  oter  Its  lines, 
whether  Its  own  or  those  operated  by  an- 
other, were  bound  by  those  records.  The  en- 
tries made  by  the  Cotton  Belt  dispatcher  of 
the  movements  of  the  trains  operated  by  the 
Iron  Mountain  were  as  binding  on  the  lat- 
ter company  as  if  same  had  been  made  by 
Its  own  dispatcher.  For  the  paipose  of  keep- 
ing the  record  of  the  movement  of  trains 
shown  by  the  train  sheets,  the  Cotton  Bdt 
must  be  considered  the  agent  of  the  Iron 
Mountain.  The  appellant  Invokes  the  famil- 
iar rule,  which  has  been  approved  by  this 
court  In  many  cases,  that  entries  in  books 
made  by  private  parties,  in  the  ordinary 
course  of  their  business,  shall  be  contempora- 
neous with  the  facts  to  which  they  relate, 
and  shall  be  supported  by  the  suppletory 
oath  of  the  party  who  made  the  entries,  or 
one  having  personal  linowledge  of  the  facts. 
If  such  person  be  living  and  accessible,  or  If 
not  living  and  accessible,  or  It  Insane,  by 
proof  of  their  handwriting.  St  L.,  I.  M.  & 
S.  Ry.  Co.  T.  Henderson,  57  Ark.  402,  21  S. 
W.  878 ;  St  li.,  L  M.  &  S.  Ry.  Co.  V.  Murphy, 
60  Ark.  333,  30  S.  W.  419,  46  Am,  St  Rep. 
202 ;  Chicago  Mill  &  Lumber  Co.  ▼.  Osceola 
Land  Co.,  94  Ark.  183,  126  S.  W.  380;  Hall 
Bros.  V.  Johnson,  111  Ark.  593,  164  S.  W. 
278.  See,  also,  2  Jones,  Comm.  on  Evidence 
(1914  Ed.)  VOL  2,  p.  319 ;  Chaffee  &  Co.  v. 
United  States,  18  Wall.  516,  21  L.  E>d.  90S ; 
Rosenthal  v.  McGraw,  138  Fed.  721,  71  C. 
C.  A.  277. 

[3]  Under  this  rule,  however,  where  the 
testimony  of  living  witnesses  cognizant  of  the 
facts  cannot  be  had,  their  declarations,  verbal 
or  written,  must  sometimes  be  admitted, 
when  they  themselves  cannot  be  called,  in 
order  to  prevent  failure  of  Justice. 

[4]  Train  sheets,  according  to  the  best  of 
modern  authorities,  do  not  come  within  tlxe 
ordinary  rule  applicable  to  books  of  origlual 
entry  in  ordinary  commercial  and  business 
transactions.  They  seem  to  stand  In  a  class 
to  themselves,  and  are  admissible  in  evidence 
because  of  the  Improbability  of  their  falsifi- 
cation on  account  of  the  purpose  for  and 
the  manner  In  which  they  are  kept  In 
French  v.  Virginian  Ry.  Co.,  121  Va.  383,  93 
S.  E.  585,  the  facts  are  very  similar  to  the 
case  In  hand.  In  that  case  the  court  used 
the  following  language,  which  we  approve: 

"The  train  sheets  of  a  properly  operated  rail- 
road must  be  accurately  and  properly  kept  by 
the  train  dispatcher,  or  else  the  lives  and  prop- 
erty of  its  passengers,  the  safety  of  its  em- 
ployes, and  its  own  property  are  all  imperllotl. 
Indeed,  a  railway  cannot  be  operated  unless  the 
train  dispatchers  are  kept  informed  as  to  the  lo- 
cati<»i  and  movements  of  its  trains.  Ontsiilo  of 
the  courtroom  no  oae  would  qnestioD  the  value 
of  these  records,  tor  no  other  practical  method 
has  been  devised  to  prevent  collisions.  'Were 
these  particular  train  sheets  sufficiently  identi- 
fied as  the  record  kept  by  those  whose  duty  it 
was  to  keep  them?  While  they  should  have  booA 
proved  by  the  train  dispatcher  who  kept  tfaem. 
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failure  to  do  bo  afftcto,  not  their  admiaribillty, 
but  their  credibility,  and  the  vital  question  is, 
not  by  whom  they  were  proved,  bnt  whether  or 
Dot  they  were  the  orl^nal  train  sheets.  As  the 
witness  who  was  introduced  testified  that  they 
came  from  the  proper  custody,  that  they  were 
the  original  train  sheets,  and  as  there  is  nothini; 
in  the  record  to  indicate  any  doubt  of  the  fact, 
the;  are  admissible." 


Other  reasons  are  glyen  In  tibe  oi^nlon 
and  nnmerons  auihoritiea  are  dted. 

In.  Donovan  v.  Boston  &  Maine  By.  Co., 
158  Mass.  450,  83  N.  E.  583,  It  is  said: 

"As  telegraphic  messages  are  read  by  sound, 
as  well  as  automatically  recorded  in  symbols, 
these  entries  stand  upon  the  same  footing  as  if 
made  fr<Hn  oral  statements  uttered  at  the  indi- 
cated station,  and  audible  in  the  dispatcher's  of- 
fice: or,  in  view  of  the  symbols  in  which  the 
manipulatioa  of  his  instrument  by  the  operator 
who  sends  the  message  makes,  it  visible  at  the 
receiving  station,  the  entries  are  as  if  made 
from  his  agnals  given  at  East  SomervUle,  and 
vinble  in  the  dispatcher's  office.    These  entries 


are  not,  therefcare,  governed  by  the  rule  applied 
in  the  cases  on  which  the  plaintiff  relies." 

The  manner  In  which  the  facts  recorded 
by  entries  on  the  trains  sheets  are  made,  and 
the  purposes  for  which  they  are  kept  and 
preserved,  as  already  stated,  afford  the  best 
guaranty  of  their  trustworthiness,  and  con- 
stitute them  the  best  evidence.  In  the  very 
nature  of  the  case,  that  can  be  offered.  See 
Loulsyille  &  Nashville  Ky.  Co.  t.  Lewis 
I>axilel,  122  Ky.  256,  »1  S.  W.  691,  S  li.  B.  A. 
(N.  S.)  1190. 

[5]  The  last  two  cases  were  dted  by  ns  in 
St.  L.,  1.  M.  &  So.  By.  Co.  ▼.  Gibson,  supra, 
and  distinguished  from  that  case.  Bat, 
while  train  sheets  are  competent,  they  do 
not  import  verity,  and  cannot  be  said,  as  a 
matter  of  law,  to  be  conclusive  of  the  facts 
recorded.  When  offered  they  are  competott 
evidence  to  be  considered,  and  the  weight  to 
be  attached  to  them  is  a  question  for  the 
Jury.  See  St.  Louis  Southwestern  By.  Co. 
T.  Mitchell,  supra. 

There  is  no  reversible  error,  and  the  judg- 
ment is  therefore  affirmed. 
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LIBBINO  V.  MUTCAL  UFB  INS.  CO.  OF 
NBSW    YORK.      (No.    20487.) 

(Supreme  Court  of  Missouri.     In  Banc.     Not. 
27,  1918.    Rehearing  Denied  Dec.  12,  1918.) 

1.  Courts   *=»97C1)— Rules    or    Decision— 
Decision  of  Fedekal  Sttfbejcb  Coubt. 

Although  dissented  to,  a  ruling  of  the  Su- 
preme Court  of  the  United  States  is  imperative 
on  the  state  Supreme  Court  in  similar  cases, 
which  are  subject  t*  review  by  the  United 
States  Supreme  Court. 

2.  Contracts   $=92,  144  —  ConBtbdction  — 
Law  Governing. 

The  validity,  obligation,  and  interpretation 
of  a  contract  relating  to  personal  property  are 
governed  by  the  law  of  the  place  where  it  is 
made,  in  the  absence  of  a  contrary  intent 

3.  Contracts   «s>27d  —  Law  Oovkbnino  — 
Place  of  Performance. 

The  place  of  performance  of  a  contract  gen- 
erally governs  matters  connected  therewith. 

4  Contracts    4=9326  —  Law  Oovcrnino  — 
Remedies. 
The  remedy  under  a  contract  depends  upon 
the  law  of  the  place  where  suit  is  broogbt. 

6.   (30NTRACT8        «s>144    —    C!ONSTRtJCTI0N    — 

Law  GovERNiNa. 
A  contract  not  being  consummated  until  the 
final  net  essential  to  its  operation  is  performed, 
if  such  act  is  performed  at  a  particular  place, 
the  contract  will  be  construed  to  have  t>een  made 
at  such  place,  unless  it  was  to  be  performed 
in  another  jurisdiction,  and  made  with  refer- 
ence thereto,  in  which  case  it  is  to  be  construed 
according  to  the  laws  of  that  jurisdiction. 

8.  Insurance  «=9l47(3)— Loan  Contracts- 
Law  Governing. 
Where  a  loan  contract  under  an  insurance 
policy  and  a  pledge  of  the  policy  were  consum- 
mated and  to  be  performed  in  the  state  of  New 
York,  the  contract  not  l>ecoming  binding  until 
accepted  by  the  insurance  company  in  such 
state,  wherein  repayment  of  the  loan  was  also 
to  bo  made,  the  contract  was  a  New  York  con- 
tract, porformable  in  that  state  and  subject  to 
its  laws. 

Woodson,  J.,  dissenting. 


Appeal  from  St  Louis  Circuit  Court; 
Charles  B.  Davis,  Judge. 

Action  by  Mary  S.  Llebing  against  the 
Mutual  Life  Insurance  Company  of  New 
York,  to  recover  on  an  insurance  policy. 
From  a  judgment  entered  on  a  peremptory 
instruction  to  find  for  plaintiff,  defendant 
appeals.     Reversed  and  remanded. 

Fordyce,  Holliday  &  White,  of  St.  Louis 
(Frederick  L.  Allen,  of  New  York  City,  of 
counsel),  for  appellant. 

James  J.  O'Donohoe,  of  St.  Louis,  for  re- 
spondent. 


Opinion  of  the  Court  in  Division  No.  1. 

BOND,  J.  I.  This  is  the  second  appeal 
in  this  case.  On  the  former  appeal  the  ques- 
tion presented  was  the  propriety  of  an  ad- 
verse instruction,  nnder  the  constraint  of 
which  plaintiff  took  a  nonsuit,  with  leave 
to  move  to  set  it  aside.  The  evidence  in 
the  case  and  the  points  then  In  judgment 
are  set  out  in  289  Mo.  509,  191  S.  W.  250. 

Upon  the  remand  of  the  former  appeal 
the  pleadings  were  reformed,  and  submitted, 
among  other  issues,  the  applicability  of  the 
statutes  of  Missouri  to  a  loan  agreement 
made  by  the  assured  with  defendant,  secured 
by  a  pledge  of  the  policy  In  suit 

The  loan  agreement,  of  date  October  12. 
1904,  was  to  the  effect  that  the  Mutual  Life 
Insurance  Company  of  New  York  lent  to 
Frederick  W.  V.  and  Mary  8.  Blees  the  sum 
of  $9,500.  From  this  amount  the  company 
deducted  the  sum  of  $4,291.50  as  premi- 
um to  September  20,  1006,  and  $468  as  in- 
terest thereon.  This  agre^nent  also  con- 
tained the  following: 

"The  receipt  of  the  foregoing  amount  as  b 
loan  is  hereby  acknowledged  upon  the  plodgp  »s 
hereinafter  set  forth  in  policy  No.  1207072  in 
said  company.  And  the  said  parties  of  the 
second  part  agree  to  repay  the  said  sum  of 
$9,550  to  the  company  at  its  head  office,  Nassau, 
Cedar,  and  Liberty  streets,  in  the  city  of  New 
York,  on  the  29th  day  of  September,  1905. 

"In  consideration  of  the  amount  of  said 
loan  the  parties  of  the  second  part  hereby  as- 
sign, transfer  and  set  over  all  of  their  right, 
title  and  interest  in  and  to  said  policy  No. 
1207072  issued  by  said  company  on  the  life  of 
Frederidc  W.  V.  Blees,  together  with  any  and 
all  moneys  which  may  be  or  become  payable 
under  the  same,  to  the  company  as  collateral 
security  for  the  payment  of  said  loan  with  in- 
terest, the  said  parties  of  the  second  part  will 
forever  warrant  and  defend  the  title  of  the 
said  company  to  the  said  policy. 

"In  the  event  of  default  in  the  payment  of 
said  loan  on  the  date  hereinabove  mentioned, 
the  company  is  hereby  authorized  at  its  option, 
without  notice  and  without  demand  for  pay- 
ment to  cancel  said  policy,  and  apply  the  cus- 
tomary cash-surrender  consideration  then  al- 
lowed by  the  company  for  the  surrender  for 
cancellation  of  similar  policies,  namely,  $9,ori0 
to  the  payment  of  said  loan  with  interest,  the 
balance,  if  any,  to  be  payable  to  the  parties 
entitled  thereto  on  demand,  or  the  company 
may  at  its  own  option  renew  said  loan  for  one 
year  or  less  period  on  the  written  request  of 
any  one  of  the  parties  of  the  second  part  here- 
to and  without  any  further  notice  to  any  one 
of  the  parties  of  the  second  part" 

The  policy  pledged  for  this  loan  ngree- 
ment  was  issued  on  September  29,  1901. 
Wlien  the  above  loan  agreement  was  sent  to 
the  home  office  of  the  defendant  In  New  York 
and  accepted,  and  after  the  deductions  as 
therein  provided  for,  a  check  for  the  re- 
mainder, drawn  upon  the  American  Ex- 
change Bank  of  New  York,  was  forwarded 
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to  the  assored  and  subseqnently  paid.  No 
farther  premloms  were  ever  paid  oa  the 
policy,  nor  was  the  loan  paid  at  Its  matur- 
ity, to  wit,  September  29,  1905. 

Thereafter,  on  Noyember  16,  1906,  the  de- 
fendant exercised  the  right  under  the  loan 
contract  to  foreclose  the  pledge  of  the  poli- 
cy and  applied  the  full  cash-surrender  value 
to  the  extinguishment  of  the  loan  and  can- 
cellation of  the  indebtedness  and  the  policy. 
Frederick  W.  V.  Blees,  the  assured,  before 
Ms  death  on  September  8,  1906,  and  before 
making  the  loan,  assigned  the  iMlicy  in  ques- 
tion to  his  wife,  who  Jointly  with  him  exe- 
cuted the  loan  agreement.  About  six  years 
after  the  death  of  her  husband,  the  wife,  who 
bad  remarried,  brought  the  present  action. 
On  the  trial  the  court  gave  a  peremptory  in- 
.<tructIon  to  find  for  plalntllf,  resulting  In  a 
judgment  for  $92,00928.  Defendant  duly 
appealed. 

II.  The  decisive  question  now  presented 
relates  to  tbe  action  of  the  trial  court  in  ex- 
cluding all  evidence  as  to  the  laws  of  New 
Tork.  JDetendant  pleaded  that  the  loan 
agreenent  and  pledge  of  the  policy  was  a 
contract  made  in  New  Tork  and  governed  by 
its  laws,  which  were  also  pleaded  in  de- 
fendant's answer  on  the  last  trial.  The  trial 
Judge  •  took  the  view  that  this  contract  and 
pledge  were  covenants  subsidiary  to  tbe 
policy,  and  not  independent,  and  therefore 
IS  much  under  the  restrictions  of  the  ap- 
pUcatory  sUtutes  of  this  state  (B.  S.  1909, 
{  eM6),  as  the  policy  itaelt  That  view  was 
In  accord  with  the  former  decisions  of  this 
state.  Head  v.  Ins.  Co.,  241  Mo.  403,  147  S. 
W.  827,  and  cases  cited. 

Tbe  former  of  these  cases  has  been  re- 
viewed by  the  Supreme  Court  of  tbe  United 
States  (N.  X.  Ufe  Ins.  Co.  v.  Head,  234  U. 
S.  140,  34  Sup.  Ct  879,  68  L.  Ed.  1269),  but 
that  court  did  not  deem  it  necessary  to  tbe 
conclusion  there  expressed  to  rule  up(^  the 
relation  of  a  loan  agreement  to  the  contract 
contained  in  the  policy — ^I.  e.,  whether  sub- 
sidiary or  Independent — since  its  view,  that 
the  loan  agreement  before  it  was  not  sub- 
ject to  the  terms  of  the  forfeiting  statute  of 
Missouri  (B.  S.  1909,  S  6946)  was  based  upon 
the  postulate  that  the  state  of  Missouri 
could  not  control  "all  subsequent  agreemenls" 
by  tbe  parties  to  a  policy  of  Insurance  taken 
out  In  that  state,  if  entered  Into  "In  other 
jurisdictions  by  persons  not  citizens  of  Mls- 
wnrl  and  lawful  when  made."  N.  Y.  Life 
Ids.  Co.  v.  Head,  supra,  284  U.  S.  loc.  ctt 
165,  34  Sup.  Ct.  883,  58  L.  Ed.  1259.  To  the 
extent  that  tbe  loan  contract,  whether  sub- 
::idlary  or  independent  as  to  a  policy.  In  the 
Head  Case  was  not  subjected  to  the  non- 
forfeiting  statute  (R.  S.  1909,  {  6946)  gov- 
fmlng  tbe  policy,  the  previous  rulings  of 
thLs  court  were  disapproved. 

Wblle  tbe  parties  to  the  loan  agreement 
in  tbe  Head  Case  were  nonresidents  of  Mis- 
souri, that  fact  was  not  a  determining  one 


in  the  decision  of  the  Supreme  Court  of  tbe 
United  States;  for  In  the  subsequent  deci- 
sion of  N.  Y.  lilfe  Ins.  Co.  v.  Dodge,  246  U. 
8.  357,  38  Sup.  Ct.  337,  62  I*  Ed.  772,  It  dis- 
tinctly appeared  that  the  assured  Dodge  and 
his  wife,  the  beneficiary,  were  at  all  times 
citizens  and  residents  of  Missouri,  and  that 
they  borrowed  money  on  a  pledge  of  the 
policy,  sending  It  and  the  loan  contract  to 
New  Tork  for  acceptance  according  to  tbe 
agreement  signed  by  them  In  Missouri.  In 
disposing  of  the  issue  arising  on  that  state 
of  facts,  it  was  said: 

"That  the  policy  when  issued  to  Dodge  be- 
caibe  a  Missouri  contract,  subject  to  its  statutes, 
so  far  as  valid  and  applicable,  is  undisputed  and 
clear.  Tbe  controlling  doctrine  in  that  regard 
was  announced  and  applied  in  ESquitable  Life 
Assurance  Society  v.  Clements,  140  U.  S.  226 
[11  Sup.  Ot  822,  35  L.  Ed.  497],  New  Tork 
Life  Insurance  Co.  v.  Cravens,  178  U,  S.  389 
[20  Sup.  Ct  962,  44  Ia  Bd.  1116],  and  North- 
western life  Ins.  Co.  v.  Riggs,  203  U.  S.  243 
[27  Sup.  OL  126,  61  ^.  Ed.  168,  7  Ann.  Cas. 
1104].  In  eadi  of  those  cases  the  controversy 
related  to  the  interpretation  and  effect  of  the 
original  policy— not  a  later  good-faith  agreement 
between  the  parties.  We  held  that  to  the  ex- 
tent there  stated  the  state  had  power  to  control 
insurance  contracts  made  within  its  borders. 
With  those  conclusions  we  are  now  entirely 
content ;  but  they  do  not  rule  the  question  pres- 
ently presented.  Here  tbe  controversy  con- 
cerns the  effect  of  the  state  statute  upon  agree- 
ments between  the  parties,  made  long  after  date 
of  tbe  policy  and  action  taken  thereunder ;  t^eir 
essential  fairness  and  accordance  with  New 
Tork  laws  are  not  challenged. 

"Considering  the  circumstances  recited  above, 
we  think  competent  parties  consummated  the 
loan  contract  now  relied  upon  In  New  Tork, 
where  it  was  to  be  performed.  And,  moreover, 
that  it  is  one  of  a  kind  which  ordinarily  no  state 
by  direct  action  may  prohibit  a  dtieen  within 
her  borders  from  making  outside  of  them.  It 
should  be  noted  that  the  clause  in  the  policy  pro- 
viding 'cash  loans  can  be  obtained  by  the  in- 
sured on  the  sole  security  of  this  policy  on  de- 
mand,' etc.,  certainly  imposed  no  obligation  up- 
on the  company  to  make  such  a  loan  if  tbe  Mis- 
souri statute  applied  and  inhibited  valid  hy- 
pothecation of  tbe  reserve  as  security  therefor, 
as  defendant  in  error  maintains.  She  cannot 
therefore  claim  anything  upon  the  theory  that 
tbe  loan  contract  actually  consummated  was  one 
which  the  company  had  legally  obligated  Itself 
to  make  upon  demand." 

The  court  then  referred  to  Its  previous 
ruling  in  the  Head  Case,  234  U.  S.  149,  34 
Sup.  Ct.  8T9,  58  L.  Ed.  1269,  reciUng  the 
fact  under  which  It  held  tbe  loan  contract 
in  that  case  to  be  free  from  the  control  of 
the  nonforfeiting  statute  of  this  state  (R. 
S.  1899,  i  7897;  R.  S.  1909,  f  6946),  although 
the  policy  Itself  was  a  Missouri  contract, 
and  concluded  the  discussion,  yis.: 

"Under  the  laws  of  New  Tork,  where  the  par- 
ties made  the  loan  agreement  now  before  us, 
it  was  valid;  also  it  was  one  which  tbe  Mis- 
souri Legislature  could  not  destroy  or  prevent 
a  citisen  within  its  borders  from  making  be- 
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yond  them  by  direct  Inhibition ;  and,  applying 
the  principles  accepted  and  enforced  in  New 
7ork  life  Insurance  Co.  t.  Head,  we  think  the 
necessary  conclnaion  is  that  audi  a  contract 
could  not  be  indirectly  brought  into  subjection 
to  statutes  of  the  state  and  rendered  ineffective 
through  a  license  authorizing  the  Insurance  com- 
pany there  to  do  business.  As  construed  and 
applied  by  the  Springfield  Court  of  Appeals, 
section  7807  (R.  S.  Mo.  1889)  transcends  the 
power  of  the  state.  To  hold  otherwise  would 
permit  destruction  of  the  right,  often  of  great 
value,  freely  to  borrow  money  upon  a  policy 
from  the  issuing  company  at  its  home  office,  and 
would,  moreover,  sanction  the  impairment  of 
that  liberty  of  contract  guaranteed  to  ail  by 
the   Foniteenth    Amendment"  * 

[1]  AlthouKh  meeting  with  a  sharp  dissent, 
the  foregoing  ruling  is  paramonnt  and  im- 
perative on  this  court  in  all  cases  like  the 
present,  subject  to  review  by  the  Supreme 
Court  of  the  United  States. 

III.  The  question,  therefore,  to  be  ruled 
Is  whether  the  loan  a^rreement  and  pledge 
of  the  policy  In  the  Instant  case  are  govern- 
ed by  the  laws  of  New  York.  This  Is  de- 
terminable by  the  principles  of  law  govern- 
ing the  making,  the  validity,  the  Interpreta- 
tion, and  the  enforceability  of  contracts  made 
under  circumstances  such  as  are  shown  In 
the  record. 

[2-4]  Absent  any  contrary  Intention,  the 
validity,  obligation  and  Interpretation  of  a 
contract  relating  to  personal  property  are 
governed  by  the  law  of  the  place  where  It 
Is  made.  It  Is  generally  true  that  the  place 
of  performance  governs  matters  connected 
therewith,  and  that  the  remedy  depends  upon 
the  law  of  the  place  where  suit  is  brought. 
2  Elliott,  Contracts,  I  1110  et  seq.;  Scudder 
V.  Union  Nat.  Bank,.  91  U.  a  406,  23  L.  Ed. 
245;  Ruhe  v.  Buck,  124  Mo.  loc.  dt.  183,  et 
seq.,  27  S.  W.  412,  26  L.  R.  A.  178,  46  Am. 
St.  Rep.  439;  Tremaln  v.  Dyott,  161  Mo. 
App.  loc.  clt.  221,  142  S.  W.  760. 

[6]  No  contract  can  be  consummated  un- 
til the  final  act  essential  to  Its  obligation  is 
performed.  2  Elliott,  Contracts,  (  1115;  5 
R.  0.  li.  p.  935,  f  26,  and  cases  cited  under 
note  8.  If,  therefore,  the  act  creating  the 
obligation  of  a  contract  Is  performed  at  a 
particular  place,  the  contract  must  be  said 
to  have  been  made  at  that  place;  for  until 
the  act  done  there  the  parties  are  not  bound. 
1  Elliott,  I  62.  It  Is  also  tnie  that  "when 
it  appears  from  the  facts  of  the  contract  that 
there  was  to  be  a  good-faith  performance 
thereof  in  some  Jurisdiction  other  than  that 
of  the  lex  loci  contractus,  6nd  that  It  Is 
made  with  reference  to  the  laws  ot  some 
other  place,  then  It  is  to  be  construed  ac- 
cording to  the  law  of  the  place  with  refer- 
ence to  which  it  Is  made.  When  the  terms 
or  nature  of  the  contract  show  that  It  Is  to 
be  executed  la  nuother  country  or  state,  then 
the  place  of  making  the  contract  becomes  so 
far  Immaterial,  and  the  law  of  the  place 
where  the  contract  Is  to  be  performed  gov- 


erns In  determining  tbe  dghts  of  fbe  par- 
ties."   2  Elliott,  Contracts,  f  1119. 

It  la  clear  that  "it  the  place  where  the 
contract  Is  made  is  also  the  place  where  It 
Is  to  be  i>erformed,  there  is  ordinarily  no 
doubt  as  to  the  application  of  the  rule,  for 
then  the  lex  lod  contractus  and  the  lex  so- 
lutionis are  the  same."  6  B.  C.  !<.  p.  934,  | 
25,  and  cases  cited  under  note  6. 

[•]  Applying  tbe  foregoing  principles  of 
law,  as  far  as  InvoKed  by  the  facts  In  the 
present  case,  there  can  be  no  escape  from 
the  conclusion  that  the  loan  contract  and 
pledge  of  the  policy  were  both  consummated 
and  to  be  performed  In  the  state  of  New 
York.  It  is  evident  that  tiie  loan  contract 
did  not  become  a  binding  obligation  until 
It  was  delivered  to  the  defendant  (appel- 
lant) In  the  state  of  New  York  and  assented 
to  and  accepted  by  it  there.  It  Is  also  ap- 
parent from  the  portion  of  the  loan  contract 
quoted  above,  that  the  proodsora  therein 
(plaintiff  and  her  husband)  agreed  "^  r^ay 
the  said  sum  of  $9,550  to  the  company  at 
its  head  office,  Nassau,  Cedar,  and  Liberty 
streets  in  the  dty  of  New  York  on  Septem- 
ber 29,  1905."  Necessarily,  therefore,  the 
place  of  performance  of  the  loan  contract 
and  the  accompanying  pledge  of  tbe  property 
were  fixed  by  the  agreement  itself  In  the 
state  of  New  York.  These  facts  made  It  a 
New  York  contract  and  performable  In  that 
state,  just  as  fully  aa  If  tbe  paztiea  bad  re- 
dted  in  luec  verln  that  the  laws  of  New 
York  should  govern  an  agreement  entered 
into  In  that  state  and  contracted  to  be  per- 
formed in  that  state.  The  redtal  of  such 
an  agreement  is  the  only  difference  as  to  the 
loan  agreements  between  the  case  at  bar  and 
the  recent  dedsion  of  the  Supreme  Court  of 
the  United  States  In  N.  T.  Life  Ins.  Co.  v. 
Dodge,  supra.  But  inasmuch  as  such  a  re- 
dtal was  not  necessary  in  the  present  case. 
In  view  of  the  fact  that  the  contract  itself 
was  not  made  until  tbe  defendant  became  a 
party  to  it  In  New  York,  where  It  was  also 
specifically  agreed  it  should  be  performed, 
there  Is  no  point  of  essential  distinction  be- 
tween the  facts  in  judgment  In  this  case  and 
those  presented  In  N.  Y.  Life  Ins.  Co.  v. 
Dodge,   supra. 

It  necessarily  follows  that  conformity  to 
tbe  ruling  In  that  case  requires  the  Judg- 
ment In  tbe  Instant  case  to  be  reversed  and 
the  cause  remanded  for  tbe  error  of  the 
trial  court  in  ^dadlng  the  proof  of  the  New 
York  lawa. 

On  a  new  trial  an  opportunity  will  be  af- 
forded to  determine  the  Issue  as  to  whether 
or  not  tbe  defendant  complied  strictly  with 
the  terms  of  the  loan  agreement  and  con- 
formed strictly  to  the  laws  of  New  York  In 
the  cancellation  of  the  policy  and  tbe  ex- 
tinguishment of  the  loan  Indebtedness. 

The  judgment  is  reversed,  and  tbe  cause 
remanded.    It  Is  so  ordered. 
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PER  CUBIAtf.  The  ftnregoIiMr  opinion  of 
BOND.  J^  In  DlvlslMi  No.  1,  Is  adopted  as 
the  opinion  of  tbe  court  In  banc.  WALKER, 
PARIS,  and  WILUAMS,  JJ.,  concur. 
WOOdSoN,  J.,  diSBents. 


VAL  REIS  PIANO  CO.  v.  GORDON. 

(No.  15213.) 

(St  lioois  Coort  of  Appeals.     Missovri.    Dec 
8,1918.) 

1.  Appeai.  and  Kbbob  «=>000— RxaoiABixT 
OF  AcTion  OF  Tkiai.  Cousi. 

Every  presumption  will  be  indulged  in  aid 
of  the  proceedings  of  the  trial  coart;  it  being 
a  court  of  general  jurisdiction. 

2.  Appeai,  and  Bkbob  «=>(^(1)— Failcbe  or 
Recobo  to  Sbow  E):iui0B— Pbkbuhption. 

Where  record  recites  tfaat  idaintiff  confesses 
defendant's  motion  for  new  trial  and  that 
court,  in  conformity  with  such  confession,  does 
modify  its  former  judgment  as  to  value,  etc.,  it 
will  be  presumed  tiiat  plaintiff  confessed  value 
of  property,  and,  as  no  ezlceptions  appear,  it 
will  be  oonduslvely  presumed  that  plaintiff, 
if  he  did  not  acquiesce  in,  did  not  except  to,  ac- 
tion of  trial  court. 

3.  Apfkai,  and  BuMm  «s»270(S)— Motion  to 
QuAgH  —  Pbbsxntation  or  Gbodnos  fob 
Reyikw. 

Motion  to  quaah,  set  aside  judgment,  and 
stay  execution  cannot  be  considered  by  the  court 
oQ  appeal,  where  neither  the  motion  nor  the 
action  of  the  court  on  it  are  preserved  by  prop- 
er exceptions. 

Error  to  St.  Louis  Circuit  Court;    Karl 
Klmmel,  Judge. 
"Not  to  be  officially  published." 

ActI<Hi  In  Justice  court  by  tlie  Val  Reis 
Piano  Company,  a  corporation,  against  M. 
J.  Gordon.  On  appeal  to  the  circuit  court, 
a  jury  being  waived,  the  court  found  for  de- 
fendant. At  the  same  term  of  court  plain- 
tiff's motion  for  new  trial  was  overruled, 
and  judgment  modified.  At  a  subsequent 
term  plalntUTs  motion  to  quaah,  etc.,  was 
overruled,  and  he  brings  error.    Affirmed. 

William  A.  Kane,  Henderson  &  Henderson, 
and  Alexander  R.  Russell,  all  of  St  Louis, 
for  plaintlir  In  error. 

W.  J.  Blesse  and  Wm.  Kohn,  both  ot  St. 
Louis,  for  defendant  In  error. 

RBYNOLDS,  P.  J.  Action  for  claim  and 
delivery  of  a  piano,  a  stool  and  a  scarf,  val- 
tied  at  1380,  the  recovery  of  which  plalntlft 
sought,  also  claiming  that  It  had  been  dam- 
ii^ed  by  the  taking  and  dettotlon  of  the  prop- 
erty and  Injury  thereto,  commenced  before  a 
justice  of  the  peace,  on  a  statement  setting 


out  the  above  matters.  The  cause  was  ap- 
pealed to  the  circuit  court,  defendant  there 
flllng  an  answer  denying  that  plaintiff  was 
entitled  to  the  poesesaion  of  the  property  de- 
scribed or  that  the  defendant  was  wrongful- 
ly detaining  It,  or  that  it  had  been  damaged. 
Averring  that  the  piano  Is  now  In  the  posses- 
sion of  plaintiff,  defendant  dalms  It  and  de- 
mands the  return  thereof. 

At  a  trial  before  the  court,  a  Jury  being 
waived,  and  at  the  December  term,  1916,  of 
the  court,  finding  for  the  defendant,  the  court 
found  the  value  of  the  property  to  be  $150, 
and  that  defendant  had  been  damaged  in  the 
sum  of  $33.60.  Each  party,  at  the  same  term, 
filed  motions  for  a  new  trial.  Tbereafter, 
and  at  the  same  term^  tbe  court  overruled 
plalntUTs  motion  for  a  new  trial  and  modi- 
fied the  judgment,  fixing  the  value  of  the 
property  mentioned  In  plaintiff's  statement 
at  the  sum  of  $360  Instead  of  $1S0,  as  in  its 
former  judgment.  At  a  subsequent  term, 
tbat  Is,  at  the  February  term,  1016,  It  ap- 
pears that  plaintiff  filed  a  motion,  not  In 
the  transcript,  "to  quash,  set  aside  judgment 
and  stay  execution."  This  was  overruled. 
Thereafter  plaintiff  sued  out  a  writ  of  error 
from  our  court  to  the  drcnlt  court,  giving  a 
bond  for  a  stay  of  necution. 

TbB  cause  comes  to  us  on  an  abstract  of 
the  record  which  contains  Qie  entries  show- 
ing only  the  matters  heretobefore  stated.  No 
bill  of  exceptions  was  filed  nor  are  the  mo- 
tions of  either  plaintiff  or  defendant  for  a 
new  trial  before  us. 

The  assignment  of  error  la  that  the  court 
erred  in  taking  as  confessed  defendant's  mo- 
tion for  a  new  trial,  and  then  modifying  the 
judgment  theretofore  rendered  without  hav- 
ing a  new  trial  of  the  Issues  joined  in  the 
case.  The  entry  of  record  made  at  the  De- 
cember term.  In  full,  so  far  as  pertainy  to  the 
action  of  the  court  on  the  motions  for  new . 
trial,  Is  as  follows,  after  title  and  number 
of  the  cause : 

"Now  at  this  day  comes  the  plaintitC  by  its 
attorney  and  confesses  the  defendant's  motion 
for  a  new  trial  heretofore  filed  and,  the  court 
in  conformity  with  plaintifTs  confcsHion,  doth 
now  moctify  its  former  finding  and  doth  now  find 
the  value  of  the  piano  at  the  time  of  the  trial 
of  this  cause  to  be  the  sum  of  $360  instead  of 
the  sum  of  $160,  as  hereinbefore  found  and  doth 
further  order  that  the  judgment  lierein  l>e  ac- 
cordingly modified  which  is  now  done  in  words 
and  figures  as  follows,  to-wit:" 

Here  follows  tbe  amcuded  judgment  fixing 
the  value  of  the  property  at  $360,  assessing 
the  damages  at  $33.60,  adjudging  that  plain- 
tiff and  his  surety  on  tbe  replevin  bond  re- 
turn to  the  defendant  the  property  described 
and  taken  or  pay  the  value  thereof  as  as- 
sessed, "to-wit,  the  sum  of  $360,  at  the  elec- 
tion of  the  defendant,  and  that  the  defendant 
have  and  recover  of  the  plaintiff  and  the 
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said  snrety,  the  damages  ot  $33.00 
as  aforesaid  for  tbe  taking  and  detention  of 
said  propert7.  together  with  costs  of  this 
salt,  and  that  execution  issue  in  conformity 
with  this  judgment."  This  is  followed  by  an 
entry  that  the  plaintiff's  motion  for  new  trial 
was  orerruled. 

With  this  record  before  us  we  can  do  noth- 
ing but  affirm  the  Judgment  of  the  circuit 
court.  W^  are  not  immlndful  of  the  rule  of 
decision  prevailing  in  our  state,  so  clearly 
announced  by  the  Supreme  Court  in  Hurley 
V.  Kennally,  186  Mo.  225,  228,  229,  86  S.  W. 
357.  358,  where  it  is  said : 

"Granting  a  new  trial  put  the  case  In  condi- 
tion, so  far  as  that  court  was  concerned,  aa 
if  there  had  never  been  a  trial,  and  no  judgment 
conld  thereafter  be  rendered  upon  the  merits 
until  a  trial  waa  bad." 

It  does  not  appear  from  the  statement  In 
that  case  whether  or  in  what  manner  the 
error  was  called  to  the  attention  of  the  trial 
court.  It  would  appear  however,  that  there 
had  been  a  bill  of  exceptions  In  the  case  and 
we  may  assume  that  the  proper  steps  were 
taken  to  call  the  attention  of  the  trial  court 
to  the  error.  That  this  must  be  done  is  the 
settled  law  of  our  state.  Thus  in  Crltch- 
fleld  r.  Llnyille,  140  Mo.  191,  192.  41  S.  W. 
786,  where  the  only  thing  before  It  was  the 
record  proper  brought  up  by  what  Is  called 
n  "short  -transcript,"  our  Supreme  Court 
said: 

"The  record  recites  that  'plaiotlffa  by  counsel 
oxcept  to  setting  aside  judgment  and  to  the 
modification  of  judgment  heretofore  entered.' 
But  this  entry  on  the  record  is  no  evidence 
whatever  of  the  fact  The  only  way  to  preserve 
anything  of  that  sort  is  to  place  and  preserve  it 
in  a  bill  of  exceptions,  the  only  repository  for 
things  of  that  sort.  Nichols  v.  Stevens,  123  Mo. 
loc.  cit.  119  [25  S.  W.  578,  27  S.  W.  613,  45 
Am.  St.  Rep.  514];  State  v.  Taylor,  134  Ma 
loc.  cit  137  [35  S.  W.  92].  Therefore  in  ab- 
sence of  any  showing  in  tlie  bill  of  exceptions 
to  the  contrary,  it  will  be  presumed  that  plain- 
tiffs acqmetoei  in  the  entry  of  the  record  judg- 
ment"   (The  italics  are  those  of  the  court). 

Stating  what  matters,  as  for  instance  de- 
murrers, are  preserved  without  a  bill  of  ex- 
ceptions, because,  in  sudi  cases,  the  record 
distinctly  and  affirmatively  shows  that  the 
losing  party  does  not  acquiesce  In  the  ruling 
made.  Judge  Sherwood,  speaking  for  the 
court,  says: 

"Besides  it  was  but  fair  that  the  lower  court 
should  have  been  first  moved  to  set  oslde  the 
necond  judgment,  and  should  it  have  refused 
to  do  so,  then  an  exception  should  have  been 
saved  to  such  refusal  before  appeal  taken.  This 
was  the  only  correct  course  to  have  pursued  in 
the  case  before  us.  There  is  no  such  showing 
jnade  here  in  the  bill  of  exceptions,  and  there- 
fore judgment  affirmed." 

In  the  record  in  the  case  at  bar  it  is  not 
«ven  recited  that  exception  was  saved. 


In  Murphy  T.  WatMUb  Railroad  Co.,  228 
Mo.  66,  128  S.  W.  481,  action  by  an  admin- 
istrator, the  petition  in  two  amints,  the  first 
for  negligeat  killing  pt  plaintiff's  intestate, 
the  second  for  an  amount  claimed  a's  wages 
due  the  deceased  at  the  time  of  bis  death, 
the  defendant  confessed  in  open  court  that 
the  administrator  was  entitled  to  recover  the 
remnant  of  wages  sued  for  in  the  second 
count,  but  no  evidence  was  introduced  on  this 
item,  the  Jury  were  not  instructed  on  It  and 
returned  no  verdict  on  it.  When  the  trial 
court  rendered  judgment  It  added  the  con- 
fessed sum  to  the  verdict  sum  and  rendered 
a  general  judgment  for  the  total  amount 
The  defendant,  in  its  motion  for  a  new  trial, 
did  not  call  attention  to  this  Irregularity, 
nor  did  it  do  so  in  Its  motion  in  arrest.  Our 
Supreme  (Tourt  says  (228  Mo.  loc.  dt.  So, 
128  S.  W.  487): 

"A  judgment  may  as  well  be  rendered  on  con- 
fession as  on  verdict  found.  It  gees  aa  a  logical 
sequence  lot  the  amount  due,  be  it  established 
by  confession  or  by  triaL  We  have  the  right  to 
eliminate  the  amount  of  wages  and  leave  the 
judgment  stand  on  the  verdict  alone,  but,  as 
defendant  neglected  to  present  the  matter  to  thf 
trial  court  we  may  not  consider  it  here." 

[1]  In  the  shape  of  the  record  before  us 
we  are  unable  to  determine  what  was  pre- 
sented to  the  court  In  the  plaintiff's  or  in 
the  defendant's  motion  for  a  new  trial.    We 
have  set  out  the  record  entry  as  to  that  in 
which,  as  will  "be  seen,  it  is  recited  that  the 
plaintiff,  by  his  attorney  "confesses  the  de- 
fendant's motion  for  a  new  trial  heretofore 
filed  and,  the  court  in  conformity  with  plain- 
tiff's cMifession,  doth  now  modify  its  former 
finding,"  etc.    It  is  to  be  assumed  from  this, 
that    plaintiff    confessed    that    the    correct  , 
amount  should  have  been   $360   instead  of  ' 
$150  as  the  value  of  the  property.    We  must  , 
proceed  on  the  rule  tjiat  every  presumption  i 
is  to  be  indulged  in  aid  of  the  proceeding:!  ; 
of  the  trial  court,  it  being  a  court  of  general  I 
jurisdiction,  to  sustain  the  same  as  regular  | 
and  proper,  unless  facts  to  the  contrary  ap-  | 
pear.     Interstate   Railway   Co.   v.    Missouri 
River  &  Cameron  R.  R.  Co.,  251  Mo.  707,  loc. 
cit.  720,  158  S.  W.  349;  Wonderly  y.  Haynea. 
186  Mo.  App.  75,  171  S.  W.  564. 

[2]  Hence,  in  the  shape  of  the  record  be- 1 
fore  us,  we  must  presume  that  the  plaintiff,  | 
in  Its  motion  for  a  new  trial,  confessed  that ' 
the  value  of  the  property  was  $360.  that  the  I 
court  acted  on  that,  and  as  no  exceptions  ai>- ' 
pear  to  have  been  taken  to  this  action  of  the^ 
court  we  must  conclusively  presume  that; 
the  plaintiff  below,  plaintiff  In  error  here.i| 
if  he  did  not  acquiesce  in,  did  not  except  to, . 
the  action  of  the  trial  court  at  the  time. 

[3]  It  is  not  claimed  that  the  motion  filed  at) 
the  February  term,  "to  quash,  set  aside  ]udg-j 
ment  and  stay  execution,"  is  of  any  force.  | 
ObTloudy,  we  cannot  coosidec  it,  as  neither , 
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a  covenant  or  coTenants  conta'ined  In  a  war- 
ranty deed  executed  by  defendants  to  plain- 
tiffs on  August  2,  1012,  conveying  to  plain- 
tiffs certain  real  estate  in  tbe  city  of  St. 
LooIb.  Tbe  trial  below,  before  tlie  court 
without  a  Jury,  remlted  in  a  Judgment  for 
plaintiffs  in  the  sum  of  $467J26,  from  which 
the  defendants  prosecute  the  appeaL 

[1]  Respondents  challenge  the  snfficiency 
of  the  abstract,  and  assert,  among  other 
things,  that  there  is  no  bill  of  exceptions  be- 
fore us.  The  point  appears  to  be  well  taken, 
since  It  does  not  appear  by  the  record  prop- 
er, as  abstracted,  that  a  bill  of  exceptions 
was  ever  filed.  However,  it  is  earnestly  con- 
tended by  learned  counsel  for  appellants 
that  the  petition  fails  to  state  a  cause  of 
action,  a  matter  arising  on  the  fitce  of  the 
record  proper. 

[2-4]  The  petition,  omitting  caption,  is  as 
follows : 

"Plaintiffs  for  cause  of  action  avar  that,  on 
the  2d  day  of  August,  1812,  the  defendants, 
Kate  and  Frandg  Crowley,  bj  their  warranty 
deed  of  the  date  last  aforesaid,  herewith  filed 
and  marked  'Bxhlbit  A,'  for  th^  consideration 
shown  therein,  conveyed  and  warranted  to 
plaintiffs,  their  heirs  and  assigns,  fee-simple 
title  to  certain  real  estate  in  the  city  of  St. 
Lonis,  aforesaid,  more  folly  described  as  fol- 
lows, to  wit:    •    •    ♦ 

"And  the  defendants  covenanted  with- plain- 
tiffs for  themselves,  their  heirs,  executors,  and 
assigns  to  warrant  and  defend  the  title  to  the 
premises  so  conveyed  against  the  claim  of  ev- 
ery person  whomsoever,  and  plaintiffs  say  that 
they  performed  each  and  every  condition  on 
their  part,  but  the  defendants  breached  the  said 
warranty  in  said  deed  and  forced  plaintiffs  to 
file  suit  in  law  and  equity  in  the  circuit  court 
of  the  city  of  St.  Igtuia,  as  more  fully  appears 
from  the  jndgmeot  and  decree  in  said  canse  of 
action  entitled  as  follows:  'State  of  Missouri, 
(Sty  of  St.  Louis— as. :  In  the  Oircuit  Court 
Rosa  Johnson  and  Charles  R.  Johnson,  Plain- 
tiffs, v.  Kate-  Orowley,  Francis  Crowley  and 
John  McBlroy,  Defendants.  October  Term,  A. 
D.  1912.    No.  79921.     Division  No,  2.' 

"In  which  cause  of  action,  plaintiffs  prevailed, 
as  more  fully  appears  from  the  decree  of  this 
court,  Division  No.  2,  a  certified  copy  of  which 
Appeal   from  St  Louis  Circuit  Court ;  J.  ^  is  herewith  filed  and  marked  'Exhibit  A.' 

"Tliat  defendants  appealed  from  said  decision 
to  the  Supreme  Court  of  the  state  of  Missouri, 
where  said  cause  of  action  was  entitled  as  fol- 
lows, to  wit:  'In  the  Supreme  Court  of  Mis- 
souri, ^Division  No.  1.  Rosa  Johnson  and 
Charles  R.  Johnson  (Plaintiffs)  Respondents, 
Ben  K  W.  Ruler,  Trustee  for  Matilda  John- 
son, Matilda  Johnson,  and  West  St  Louis 
Trust  Company,  a  corporation,  and  its  Aasigns 
(Defendants)  Respondents,  v.  Kate  Crowley  and 
Francis  Crowley,  Appellants.  October  Term, 
A.  D.  1916.     No.  17880.' 

"And  where,  upon  full  hearing,  plaintiffs 
again  prewlled,  as  more  fully  appears  from  tbe 
decision  and  mandate  of  the  Supreme  Court  in 
said  cause,  now  in  evidence  herein,  before  this 
court  as  part  of  the  files  in  case  No.  79921. 

"And  plaintiflB  aver  that  the  aforesaid  breach 


the  motion  nor  the  action  of  the  court  on  It 
arc  preserved  by  proper  exceptions. 

It  follows  that  the  Judgment  of  the  drcuit 
court  must  be  and  it  is  aflSrmed. 

ALLEIN  and  BBCKHDR,  JJ.,  concur. 


JOHNSON  et  aL  V.  CROWLEY  et  al. 
(No.  16280.) 

(St  Louis  Court  of  Appeals.     Missouri.     Dec. 
3,  1918.     Rehearing  Denied  Jan.  7,  1919.) 

L  Appeai.  and  Kbbob    «=»644(2)— Review- 
Lack  OF  Bill  of  £)xceptions  —  Scope  of 
Revmw. 
Where  It  does  not  appear  from  the  record 
as  abstracted  that  a  bUl  of  exceptions  was  ever 
filed,  the  review  must  be  limited  to  matters  aris- 
ing apop  tbe  face  of  the  record  i>rop«r. 

2.  Pleading       «=»8(7)   —   Conclusions   — 
Breach  of  Wabrantt. 

An  allegation  that  defendants  "breached  the 
laid  warranty  in  said  deed"  is  a  conclusion  of 
law,  unless  coupled  with  appropriate  averments 
of  fact  dtowing  the  manner  in  which  such 
breadi  occurred. 

3.  Pleading    «=9311  —  Pbtition  —  EiFFKCT 

or   BXHIBITS. 

ExhlHts  mentioned  and  other  records  re- 
ferred to  are  not  parts  of  the  petition,  and  re- 
tort cannot  be  bad  thereto  in  order  to  aid  the 

Utter. 

4.  Pleadino      ®s>408  —  AiDKB  bt  Vbsdiot 

AND     JVDGIfENT— STATINO     OADBB'    OF     AC- 
TION. 

Although  after  vendict  and  judgment  every 
reasonable  inference  is  to  l>e  indulged  in  favor 
of  the  petition,  it  must  expressly  or  impliedly 
aver  facts  which,  if  true,  show  that  plaintiffs 
are  entitled  to  recover. 

5.  Covenants   «s>132(2)— Attobnev's    Fees. 

Plaintiffs  can  in  no  event  recover  damages 
for  reasonable  counsel  fees  in  a  former  suit  be- 
jond  tbe  amount  actually  paid  for  such  services, 
or  which  they  are  under  legal  obligation  to  pay. 


Hugo  Grimm,  Judge, 
"Not  t^be  officially  published." 

Action  by  Rosa  Johnson  and  another 
against  Kate  Crowley  and  another.  Judg- 
ment for  plaintiffs,  and  defendants  appeal. 
Beversed  and  remanded. 

See,  also,  191  S.  W.  690. 

Bishop  ft  Cobbs  and  Harry  A.  Frank,  all 
of  St.  Louis,  for  appellants. 

Kngene  Hale,  of  St  Louis,  for  respond- 
ents. 

ALLEN,  J.  This  Is  an  action  to  recover 
damages  claimed  to  have  be&i  suffered  by 
Idaintlffs  by  reason  of  tbe  alleged  breach  of 
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of  defendants  In  pUcbiK  said  MoElroy  in  poa- 
aeasion  of  said  premisea  in  violation  of  tjieir 
aforesaid  covenants  with  plaintiffs  was  willfiVUy 
and  deliberately  made  for  the  express  purpose 
of  damaging  plaintiffs,  and  that  tiie  said  cove- 
nants by  conveyance  to  defendant  McEJlroy  was 
the  proximate  cause  of  plaintiff'  oonseqnentlal 
damages  subsequently  sustained  as  tiie  direct 
result  of  the  breaching  of  their  covenants  with 
plaintilb,  and  sabjected  plaintiffs  to  divers  and 
sundry  items  of  expenses  in  prosecuting  their 
said  cause  of  action  in  this  court  and  in  fol- 
lowing said  cause  of  action  to  the  Supreme 
Court  on  defendants'  appeal. 

"PlaintUBs  therefore  show  tliat  the  coats 
which  they  have  laid  out  and  become  liable  for 
in  connection  with  said  causes  of  action,  to  wit : 
Counsel's  fees  in  the  circuit  court  of  St.  Loula, 
cause  No.  78S21.  Counsel's  fees  in  said  cause 
on  appeal  in  the  Supreme  Court  of  the  state  of 
Missouri,  here  mentioned  in  17880.  Expenses 
of  counsel  on  three  trips  to  Jeffersrai  CSty  in 
connection  with  said  cause  at  an  expense — that 
plaintiffs  have  suffered  damages  and  interest 
and  tax  bills  on  the  premises  involved  in  this 
litigation  pending  final  adjudication,  $752.76. 

"And  plaintiffs  farther  aver  that  all  of  said 
•zpenses  were  immediately  due  to  the  result  of 
defendants'  breach  of  covenants  and  consequen- 
tial damages  thereto;  that  the  same  were  all 
necessary  and  the  usual  customary  charges  for 
like  services  and  expenditures  at  the  time  they 
were  so  contracted  for  and  laid  out. 

"Wherefore  plaintiffs  pray  judgment  against 
the  defendants  for  said  damages  in  the  sum  of 
$752.75,  and  for  costs." 

It  will  be  observed  that  the  petition,  after 
alleging  that  the  defendants  covenanted  to 
warrant  and  defend  the  title  to  the  premises 
mentioned,  avers  generally  that : . 

"The  defendants  breached  the  said  warranty 
in  said  deed  and  forced  plaintiffs  to  file  suit 
in  law  and  equity  in  the  circuit  court  of  the  city 
of  St.  tiouis,  as  more  fully  appears  from  the 
judgment  and  decree  in  said  cause  of  action, 
oititied  as  follows." 

Tbls  la  followed  by  the  title  of  a  certain 
gait  in  the  drcult  court  of  the  city  of  St 
Louis  In  which  the  plaintiffs  herein  appe&r 
as  plaintiffs  and  the  defendants  herein  and 
one  McElroy  as  defendants,  with  the  allega- 
tion that  these  plaintiffs  prevailed  therein, 
as  will  more  fully  appeat  from  the  decree  of 
tlie  circuit  court  refwred  to  as  "BixMbit  A." 
and  allegations  as  to  the  appeal  of  that 
cause  to  the  Supreme  Court  and  the  affirm- 
ance of  the  Judgment  there.  Then  follows 
an  averment: 

"That  the  aforesaid  breach  of  defendants  in 
placing  said  McJEUroy  in  possession  of  said 
premises  [no  reference  to  this  being  made  else- 
where in  the  petition]  in  violation  <tf  their 
aforesaid  covenants  with  plaintiffs  was  will- 
fully and  deliberately  made,"  etc 

Then  follow  certain  Indefinite  allegations 
as  to  the  damages  alleged  to  have  been  sua- 
talned  by  plaintiffs. 

We  are  of  the  opinion  that  the  petition 
does  not  state  a  cause  of  actiom,  and  is  in- 


Bufflclent  to  support  .the  lodgment.  It  ap- 
pears to  proceed  upon  the  theory  that  de- 
fendants breached  the  covenant  in  their  deed 
"to  warrant  and  defend  the  title"  to  the 
premises  in  questicm,  but  there  is  no  aver- 
"ment  of  facts  such  as  to  show  a  breach  of 
suCb  covenant  The  aUegation  that  defend- 
ants "breached  the  said  warranty  In  said 
deed,"  a  conclusion  of  law,  is  Insufflolent  un- 
less coupled  with  appropriate  averments  of 
fact  showing  the  manner  in  which  such 
breach  occurred.  Such  averments  are  totally 
lacking.  Plaintiffs  merely  state  that  the  de- 
fendants breached  the  said  warranty  and 
"forced  plalnttffs  to  file  suit  In  law  and 
equity,"  etc.  Just  how  the  defendants 
breached  the  warranty,  and  in  what  manner 
they  forced  plaintiffs,  if  they  did,  to  file 
"suit  in  law  and  equity"  does  not  appear  by 
anything  In  the  petition  itself.  The  exhibits 
meationed,  and  the  records  referred  to,  are 
not  parts  of  the  petition,  and  resort  cannot 
be  had  thereto  in  order  to  aid  the  latter. 
See  Robinson  ▼.  Levy,  217  Mo.  408,  loc.  clt 
510,  and  cases  dted,  117  S.  W.  677.  Though 
after  verdict  and  Judgment  every  reasonable 
inference  is  to  be  indulged  In  favor  of  the 
petition,  it  must  expressly  or  Impliedly  aver 
facts  which,  if  true,  show  that  plaintiffB  are 
entitied  to  recover.  See  Munford  v.  Keet, 
66  Ma  App.  602,  loa  dt  606,  607.  Tbla  pur- 
ports to  be  an  actiiHi  for  breach  of  a  covC' 
nant  or  oovmants  In  a  deed,  and  the  petti 
tion  must  definitely  show  that  some  covenant 
therein  was  broken.  16  Corpus  Juris,  1301 
Though  it  is  alleged  that  plaimtUEs  wen 
forced  to  file  a  certain  suit,  facts  are  not  al 
leged  showing  that  a  covenant  was  brokei 
by  defendants  as  a  result  whereof  plaintiff 
were  compelled  to  prosecute  an  action  o 
such  nature  and  under  such  circumstances  a 
to  entitled  them  to  claim  reimbnrsemeu 
from  defendants  for  moneys  expended  tber« 
in.  The  subsequent  reference  to  the  placinj 
of  one  McElroy  In  possession — which  ap 
pears  to  assume  prior  direct  averment 
touching  the  matter — does  not  constitute  ai 
allegation  of  facts  showing  a  breach  c 
covenant 

The  facts  involved  in  the  former  suit  b< 
tween  these  parties  as  shown  by  the  opinio 
of  the  Supreme  Court  therdn  (Johnson  y 
Crowl^  et  al.,  181  S.  W.  690)  do  not  mak! 
it  clear  to  us  that  plaintiffs  can  state  anj 
prove  any  cause  of  action  against  the  d< 
fendants  for  breach  of  covenant  It  appeal 
that  plaintiffs,  claiming  fraud  on  defendant 
part  in  the  transaction  resultdng  in  the  co| 
veyance  of  their  property  to  defendants,  u^ 
dertook  to  repudiate  their  deed,  atteinptt 
to  convey  the  property  by  quitclaim  deed  ( 
a  third  person,  and  refused  to  surrender  poi 
session.  And  in  the  former  suit,  supra,  d 
fendants  obtained  possession  of  the  premla^ 
together  with  damages  for  the  detentlj 
thereof,  including  not  only  the  rents   a^ 
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profits,  but  $25  additional.  Upon  the  facts 
thus  appearing  we  tbink  it  a  matter  of 
grave  doubt  whether  plalntlffB  are  entitled, 
to  recover,  in  an  action  for  breach  of  some 
covenant,  damages  beycmd  that  assessed  In 
the  former  salt;  but  since  the  evidence  be- 
low is  not  before  us  upon  this  abstract,  we 
will  not  assume  to  pass  Judgment  thereupon, 
bat  will  remand  the  cause,  and  thereby  give 
platntifrs  an  opportunity  to  state  and  prove, 
If  they  can,  a  cause  of  action  herein. 

fil  It  may  be  well  to  remark,  however, 
that  If  any  such  action  can  be  maintained 
by  plaintiffs,  they  can  In  no  event  recoveit 
damage  as  for  counsel  fees  In  the  former 
suit  beyond  the  amount  whldi  they  have  ac- 
tually paid  for  such  services,  or  which  they 
are  under  legal  Obligation  to  pay.  They 
cannot  recover  such  sum  as  may  appear  to 
be  a  reasonable  fee  for  such  services,  with- 
out proof  that  the^  paid  the  same  or  have  In- 
curred legal  liability  to  that  extent  Swartz 
v.  Ballon,  47  Iowa,  188,  29  Am.  Rep.  470; 
11  Cy&  UT7,  117a 

The  Judgment  is  reversed,  and  the  cause 
remanded. 

REYNOLDS,  P.  J.,  and  BECKER,  J.,  con- 
cur. 


KliBINBBRO  T.  KIMBAIiY.     (No.  16184.) 

(St.  IajuIs  Oourt  of  Appeals.     Missouri.    Nov. 

6,  1918.    Refaearins  Denied  Jan.  6, 

1919.) 

1.  Appkai.  and   Ebsob  «=»1009(8)>-I<aw   of 
THK  Case— BviDENCK. 

In  a  suit  oa  a  claim  against  an  estate  for 
services  rendered  to  deceased,  the  decision  on  a 
former  appeal  sustaining  the  refusal  of  defend- 
ant's peremptory  instruction  was  the  law  of  the 
case  on  a  second  trial,  where  additional  testi- 
mony was  introduced  by  claimant 

2.  BZECtrrOBS    and    AolCiniSTBATOBS    «s»451 

(3) — OtAiu  Against  EtexATB— Insteuctior' 

—Evidence. 
In  a  suit  against  estate  for  services  rendered 
to  the  decedent  an  instruction  purporting  to 
cover  the  whole  case  and  directing  a  verdict  for 
plaintiff,  without  limiting  the  evidence  to  be 
considered  by  jury  to  the  kind  and  character  of 
services,  if  any,  during  the  period  set  out  in 
the  claim,  was  reversible  error. 

Appeal    from    St    Louis    Circuit    Court; 
^niomas  O.  Bennings,  Judge. 
"Not  to  be  offldaUy  published." 

Action  by  Mary  EClelnberg  against  James 
R.  Kinealy,  administrator  with  the  will  an- 
nexed of  the  estate  of  Patridc  Heneher,  de- 
ceased. Judgment  for  plaintUT,  and  defend- 
ant appeals.    Reversed,  and  cause  remanded. 


William  B.  Elaealy,  of  St  Louis,  for  ap-. 
pellant 

William  L.  Bohnenkamp»  of  St  Louis,  for 
respondent. 

BECKER,  J.  This  case  is  here  (m  second 
appeal.  The  opinion  rendered  on  the  first 
aiveal  was  not  officially  published,  but  Is 
to  be  found  la  193  S.  W.  961.  It  contains  a 
detailed  statement  of  the  facts. 

For  all  Intents  and  purposes  of  this  ap- 
peal the  testimony  adduced  on  the  second 
hearing  of  the  claim  Is  practically  the  same 
as  that  on  the  former  a;qE>eal,  and  therefore 
we  wQl  not  burden  this  opinion  with  a  re- 
atatem«it  thereof.  It  is  sufficient  to  state 
that  this  is  a  proceeding  begun  In  the  probate 
court  of  the  city  of  St  Liouis  to  establish  a 
demand  against  the  estate  of  Patrl(3r  Hene- 
her, deceased,  for  services  rendered  by  the 
claimant,  Mary  Klelnberg,  to  the  said  Hene- 
her during  his  lifetime. 

Tbe  dalm  havUig  been  allowed  In  the  pro- 
bate court,  the  defendant  administrator  ap- 
pealed to  the  drcnit  court,  where  upon  a 
trial  de  novo  before  the  court  and  a  Jury 
a  verdict  and  Judgment  resulted  in  favor 
of  the  plaintiff,  from  which  Judgment  deferfl- 
ant  prosecuted  an  appeal,  and  upon  a  hear- 
ing thereof  in  this  court  the  Judgment  was 
reversed,  and  the  cause  reman&ed.  Before 
the  T^earing  nisi  the  dalm  was  amended  by 
withdrawing  three  of  the  items  thereof, 
which  left  the  claim  as  follows,  to  wit: 

To    household    work    from    Feb.    22, 

1874,  to  Sept  IS,  1900 n,220  00 

Laundrybig  and  mending  deceased's 
clothes  from  Sept.  13,  1900^  (o 
March  8k  1913 710  00 


Total  amount  due f  1,930  00 

At  the  trial,  in  addition  to  practically  the 
same  testlnjony  that  had  been  adduced  at  the 
first  hearing,  some  additional  testimony  was 
Introduced  on  the  part  of  the  claimant.  Uj)- 
on  submission  of  the  cause  to  the  jury  a 
verdict  resulted  for  the  full  amount  of  the 
claim,  and  Judgment  was  rendered  thereon. 
After  an  Ineffectual  motion  for  new  trial  tlie 
defendant  brings  this  appeal. 

[1]  The  first  point  made  by  the  appellant 
Is  that  the  court  erred  in  refusing  defend- 
ant's peremptory  instruction  In  the  nature 
of  a  demurrer.  We  have  heretofore,  when 
this  case  was  here  on  former  appeal,  deter- 
n)lned  this  point  adversely  to  appellant,  hold- 
ing tha|;  the  claimant  had  adduced  evidence 
sufficient  to  take  the  case  to  the  jury.  The 
present  record  discloses  that  the  claimant 
in  the  second  trial  adduced  further  testimo- 
ny in  addition  to  that  which  was  found  In 
the  record  of  the  first  case.  The  ruling  In 
the  former  appeal  became  the  law  of  the  case 
when  reversed  ond  remanded,  and  such  rul- 
ing Is  therefore  res  adjudicata.    See  Barrett 
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y.  Stoddard  County,  272  Ma  129,  197  S.  W. 
914;  Meriwether  v.  Publishers,  224  Mo.  617, 
123  S.  W.  1100;  Gracey  v.  City  of  St.  Louis, 
221  Mo.  1,  119  S.  "W.  949,  and  cases  cited. 
We  therefore  rule  this  point  against  appel- 
lant. Klelnberg  v.  James  R.  Kinealy,  etc., 
193  S.  W.  981. 

[2]  We  have  carefully  examined  the  a»- 
sigmnent  of  error  urged  in  appellant's  brief 
and  argued  before  us  that  the  trial  court 
erred  In  admitting  certain  testimony.  Upon 
examination  we  find  no  erroneous  admission 
of  testimony  such  as  we  would  be  willing  to 
hold  was  reversible  error. 

It  is  further  assigned  as  error  that  the 
learned  trial  Judge,  at  the  request  of  plain- 
tiff,  gave  the  following  instruction: 

"The  court  instructs  the  jury  that,  if  you 
find  from  evidence  that  plaintiff  rendered  the 
services  mentioned  in  tlie  evidence  for  deceased, 
Patridc  Heneber,  and  at  his  request  and  upon 
his  promise  to  compensate  her  therefor,  and 
that  the  plaintiff  rendered  such  services  with 
the  expectation  on  her  part  of  being  compensat- 
ed therefor,  and  that  the  deceased,  Heneher,  ei- 
ther knew,  or  under  the  circumstances  ought  to 
have  known  and  understood,  that  compensation 
would  be  expected  therefor,  and  that  she  has 
never  been  paid  for  such  services,  ijicn  plaintiff 
is  entitled  to  recover  such  sum  as  you  may  find 
from  the  evidence  to  be  the  reasonable  value  of 
such  service  (if  any)  as  you  may  find  from  the 
evidence  were  so  rendered  by  the  plaintiff." 
^Italics  oara.)  . 

This  instruction  is  erroneous  in  that,  while 
,thedaioi  for  services  sued  upon  details  the 
kind  and  character  of  services  alleged  to 
have  be«a  rendered  the  deceased  by  the 
cinlmant  during .  a  particular  period  of  time 
set  out  therein,  yet  nothing  in  this  inatruc- 
tlon  limits  the  consideration  of  the  Jury  to 
the  evidence  adduced  at  the  trial  relative  to 
.the  kind  and  character  of  the  services  render- 
ed the  deceased  during  the  particular  period 
of  time  set  out  In  the  claim,  and  this,  too, 
in  face  of  the  fact  that  the  record  discloses 
that  there  was  an  abundance  of  testimony 
permitted  to  be  introduced  which  covered 
work  and  labor  done  and  services  rendered 
the  deceaised  during  his  lifetime  by  the  claim- 
ant for  a  period  of  many  years  prior  to  that 
covered  by  the  claim,  and  which  services 
were  not,  and  should  not  have  been,  included 
In  the  claim.  Under  this  instruction  the  ju- 
ry, in  arriving  at  their  verdict,  may  well 
have  taken  Into  consideration  the  testimony 
as  to  such  services  as  was  testified  to  as 
having  been  performed  by  the  claimant  for 
the  deceased  during  his  lifetime  for  said 
period  antedating  those  set  out  in  the  claim, 
as  well  as  the  testimony  relating  to  the  serv- 
ices rendered  during  the  i)eriod  of  time  cov- 
ered by  the  claim. 

This  instruction  purports  to  cover  the 
whole  case,  and  directs  a  verdict  for  plaln- 
jtiff  without  limiting  the  evidence  to  be  con- 


8ldM«d  by  the  Jury  to  the  kind  and  diarac- 
ter  of  servioes,  if  any,  that  may  have  been 
performed  by  the  <dalmant,  and  to  aadi  serv- 
ices. If  any,  that  the  Jury  may  find  had  beat 
performed  by  the  dalmant  for  the  deceased 
daring  his  lifetime  daring  the  period  of  time 
set  out  in  the  claim.  That  the  giving  of  this 
instruction  was  prejudicial  error  Is  no  longer 
open  to  debate.  Degonia  v.  Railroad  Co.,  224 
Mo.  564,  loa  dt.  589,  12S  B.  W.  807,  and  cases 
therein  cited.  See,  also.  State  ex  reL  Central 
Coal  &  Coke  Co.  v.  EUison  et  al.,  270  Mo.  «45, 
195  S.  W.  722. 

For  the  giving  of  this  erroneons  Instruc- 
tion the  case  will  have  to  be  reversed,  and 
the  cause  remanded. 

It  is  so  ordered. 

REYNOLDS,  P.  J.,  and  ALLBN,  J„  concur. 


SEVER  V.   SMITH.     (No.  2346.) 

(Springfield   Court   of    Appeals.      Missouri.  . 
Nov.  25,  1918.     Rehearing  Denied 
Jan.  2,  1919.) 

1.  AmiCAU  «s>60(2)— Stock  Law  DrsTBicrra 
— Enlaboement. 

Under  Rev.  St.  1909,  >  787,  authorizing 
formation  of  stock  law  districts  by  townships,  a 
number  of  townships,  whether  in  the  same  or 
ia  an  adjoining  county,  may  join  an  existing 
unit  of  five  townships  that  have  already  adopt- 
ed the  law,  although  each  of  the  townships  doe* 
not  adjoin  the  unit  to  be  enlarged,  provided  the 
enlarged  territory  be  is  one  body  which  ad- 
joins the  original  unit 

2.  ANrwALs  €=350(2)— Stock  Law  Distbicts 

— OBOASriZATION. 

Under  Rev.  St.  1909,  J  787,  providing  for 
formation  of  stock  law  districts  by  five  or  more 
townships  in  one  body  in  any  county,  all  town- 
ships to  be  affected  by  any  one  election  must 
be  in  the  same  county,  whether  voting  as  the 
original  unit  of  five  townships  or  aa  additions. 

3.  Statutes  «=>181(2)— Oonstbuction— Leo- 
IBI,ATIVE  Intent. 

Any  construction  of  a  statute  which  makea 
it  unreasonable  and  leads  to  absurdities  is  to 
be  avoided. 

Appeal  from  Circuit  Court,  Howell  Coun- 
ty;   E.  P.  Dorris,  Judge. 

Replevin  by  Elmon  Bever  against  T.  J. 
Smith.  From  a  Judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

W.  B.  Barton  and  D.  E.  Impey,  Ijoth  of 
Houston,  for  appellant 

Lamar  &  Lamar,  of  Houston,  for  respond- 
ent. 


STURGIS,  P.  J.    Tills  is  a  suit  In  replevin 
involving    the  possession   of   certain    hog§. 
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Tbe  defoidant  conoedea  plaintiff's  owner- 
ship of  the  hogs,  and  Justifies  bla  detentlop 
of  same  on  the  ground  that  such  bogs  were 
nmning  at  large  and  trespassing  contrary 
to  the  law  restraining  domestic  animals  from 
running  at  large,  claimed  by  defendant  to 
have  been  legally  adopted  and  then  In  force 
In  Salient  township,  Texas  county,  where 
such  hogs  were  taken  up  by  defendant.  Both 
parties  agree  that  the  only  point  involved 
Is  whether  the  stock  law,  as  it  is  called,  was 
at  such  time  in  force  in  sudi  township;  and 
this  p<4nt  is  further  narrowed  by  the  con- 
ceded facts  to  the  question  of  tbe  right  of 
Sargent  township  voting  alone  to  adopt  such 
law  by  reason  of  its  joining  a  body  of  five  or 
more  townships  having  theretofore  adopted 
snch  law.  The  trial  court  held  that  the 
stock  law  had  been  legally  adopted  in  Sar- 
gent township  and  was  in  force  there,  and 
entered  Judgmoit  for  defendant. 

The  question  at  issue  involves  tbe  con- 
struction of  section  787,  Rev.  St  1909,  which 
reads: 

"Adjomitig  Toventhipt,  Vote  on  Proposition, 
Wken. — Whenever  any  five  or  more  townships 
in  one  body  in  any  county  in  the  state  of  Mis- 
souri have  heretofore  adopted  the  laws  govern- 
ing the  question  of  restraining  (domestic  ani- 
mals), as  provided  in  this  article,  then  any  one 
or  more  townships  that  have  not  adopted  said 
law  and  that  are  adjoining  said  five  or  more 
townships  in  the  same  or  an  adjoining  county, 
by  a  petition  of  twenty-five  honseholders  of  each 
township  desiring  to  adopt  said  law,  petition 
tbe  connty  court  for  the  privilege  to  vote  on  the 
question  of  restraining  (domestic  animals)  from 
running  at  large,  the  same  laws  governing 
counties  are  hereby  applied  to  said  township 
or  townships,  and  said  petitioners  shall  not  be 
debarred  the  right  to  restrain  said  animals  if  a 
majority  of  the  qualified  voters,  voting  on  the 
qnestiim  of  restnlning  said  animals,  at  any 
regular  or  special  election  in  said  township  or 
townships,  vote  In  favor  of  restraining  said 
animals."  R.  S.  1889,  f  4790;  amended,  Laws 
1909,  p.  120. 

Section  779,  Rev.  St.  1909,  provides  for  the 
adoption  of  the  stock  law  by  any  entire 
county.  Section  784,  Rev.  St.  1909,  provided 
for  tbe  adoption  of  such  law  by  "any  five 
or  more  townships  in  <we  body  in  any 
county." 

The  agreed  facts  here  show  that  Greene 
county  first  adopted  the  stock  law  in  1896. 
Thereafter,  beginning  in  1J06,  the  townships 
In  Webster  county,  which  adjoins  Greene  on 
the  east,  by  groups  and  singly  a-dopted  the 
stock  law  at  snc<;esslve  elections  by  way  of 
enlarging  the  then  existing  stock  law  terri- 
tory nntll  In  1910  all  the  townships  (12)  of 
said  county  except  one  had  put  such  law  In 
force.  Thereafter  in  Wright  county,  which 
adjoins  Webster  on  the  east,  the  townships 
by  groups  or  singly,  so  as  to  further  enlarge 
the  stock  law  territory,"  ad(H)ted  the  stock 
law  at  successive  elections  until,  in  1916,  six 
townsIdpB,   constituting  the  south  half  of 


Wright  county,  had  pat  such  law  la  force. 
Thereafter  in  Texas  county,  which  adjoins 
Wright  on  the  east,  Clinton  township,  being 
the  southwest  township  of  Texas  county  and 
adjoining  the  six  townsliips  of  Wright  coun- 
ty which  had  theretofore  adopted  such  law, 
duly  adopted  the  stock  law.  Thereafter  Bur- 
dine  township  in  Texas  county,  then  includ- 
ing what  is  now  Sargent  township  and  which 
Joined  Clinton  township  on  the  east,  duly 
adopted  the  stock  law  (provided,  of  course, 
it  could  do  so  under  the  law  above  quoted); 
As  Burdlne  township  included  Sargent  town- 
ship, we  speak  of  the  stock  law  being  adopt- 
ed by  Burdlne  township  rather  than  Sargent 

It  will  be  noticed  that  when  Burdlne  town- 
ship adopted  the  stock  law  only  one  other 
township  (an  adjoining  one)  In  the  same 
county  (Texas)  had  adopted  such  law,  and 
that  township  (Clinton)  had  done  so  on  the 
theory  that  it  could  do  so  because  It  adjoin- 
ed a  body  of  five  or  more  townships  in 
Wright  county  which  had  theretofore  adopt- 
ed such  law.  Burdlne  township,  Tt^ns  coun- 
ty, does  not  adjoin  any  township  In  Wright 
county,  and,  in  order  to  make  a  body  of  five 
ror  more  stock  law  townships  to  which  it  does 
adjoin,  Clinton  township  In  Texas  county 
must  be  grouped  with  the  adjoining  town- 
ships in, Wright  county.  Plaintiff  contends 
that  the  law  above  quoted  does  not  permit 
this;  his  contention  being  that  the  statu- 
tory language,  "whenever  five  or  more  town- 
ships in  one  body  in  one  county"  have 
adopted  tbe  stock  law,  then  one  or.  more 
townships  adjoining  the  same  may 'be  added 
thereto,  by  its  plain  terms  restricts  the  five 
or  more  townships,  making  np  the  unit  to 
be  enlarged,  to  those  In  one  connty,  and  that 
the  township  to  be  added,  though  In  another 
connty,  mnst  adjoin  such  unit  of  five  towii- 
shlps  all  in  one  connty. 

It  may  be  that  a  strict  and  literal  reading 
of  the  statute  quoted  bears  this  constmctlon, 
bnt  such  construction  so  narrows  and  re- 
stricts Its  practical  application  as  to  almost 
nullify  it.  Certainly  the  enlargement  of  the 
original  unit  of  five  or  mote  townships  is 
not  to  be  restricted  to  the  addition  thereto 
of  only  such  townships  as  immediately  ad- 
join such  original  unit.  If  so,  sudi  restric- 
tion applies  to  all  other  townships  not  ad- 
Joining  the  original  unit  whether  in  the  same 
or  in  adjoining  county,  for  the  statute  by  Us 
terms  permits  the  addition  of  other  town- 
ships "that  are  adjoining  said  five  or  nwre 
townships  in  the  same  or  an  adjoining  coun- 
ty." When  the  statute  spealu  of  "five  or 
more  townships  In  one  body  that  have  here- 
tofore adopted  the  law,"  it  speaks  as  of  the 
time  when  another  town^ip  or  townships 
desire  to  be  added;  and  the  body  of  five  or 
more' townships,  to  which  the  addition  is  to 
be  madOi  may  be  made  up  of  five  or  more 
townships  which  voted  as  the  original  unit, 
or  Include  town^lps  added  thereto  at  later 
Sections.    Since  addlti<ms  may  be  made  of 
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townships  In  the  same  or  an  adjoining  conn- 
t7  and  the  enlarged  body  then  becomes  the 
body  of  five  or  more  townships  to  which  an- 
other addition  may  then  be  made,  it  mnst 
be  that  such  enlarged  body  may  Include 
townships  in  more  than  the  original  county. 

[1]  Another  consideration  leads  to  the 
same  result.  It  must  be  conceded  that, 
where  a  unit  of  five  or  more  townships  Joins 
another  county,  then  any  nnmbet  of  town- 
ships In  such  other  county  may  by  proper 
procedure  Join  themselves  thereto  at  an  elec- 
tion held  for  that  purpose;  for  the  statute 
says  that  "any  one  or  more  townships  that 
have  not  adopted  said  law  and  that  are  ad- 
joining said  five  or  more  townships  In  the 
same  or  an  adjoining  county"  may  petition, 
etc.  Where  a  number  of  townships,  whether 
in  the  same  or  in  an  adjoining  county,  de- 
sire to  Join  an  existing  unit,  it  is  certainly 
not  necessary  that  "each"  of  such  townships 
adjoin  the  unit  to  be  enlarged,  but  only  that 
the  territory  covered  by  the  new  addition  be 
In  one  body  and  "such  territory"  adjoin  the 
unit  to  be  enlarged.  Such  Is  the  obvious 
meaning  of  the  statute.  If  several  town- 
shii>s  in  Texas  county.  Including  Clinton 
and  Burdlne,  the  territory  of  which  would 
have  adjoined  the  body  of  five  or  more  town- 
ships 4q  Wright  county  whidi  bad  thereto- 
fore adopted  a  stock  law,  could  have  Joined 
as  one  addition  to  such  existing  unit,  it 
would  be  absurd  to  say  that  such  additional 
townships  could  not  singly  and  by  separate 
election  accomplish  the  same  result. 

The  history  of  the  several  provisions  of 
the  stock  law  shows  that  the  construction 
we  are  giving  this  statute  accords  with  the 
legislative  Intent  and  accomplishes  the  re- 
sult sought  for.  The  original  act  providing 
for  restraining  domestic  animals  from  run- 
ning at  large  provided  for  its  ad(^tlon  only 
by  counties  as  a  unit.  Later  an  act  was 
passed  authorizing  a  body  of  not  leas  than 
five  townships  to  adopt  such  law,  and,  for 
obvious  reasons  connected  with  the  calling 
and  holding  of  elections,  the  fire  or  more 
townships  voting  at  one  time  must  be  in  the 
same  county.  No  provision  was  then  made 
for  enlarging  or  adding  other  townships  to 
such  closed  territory,  but  the  Legislature 
soop  thereafter  provided  that,  whenever 
there  was  an  existing  stock  law  territory  of 
five  or  more  townships,  then,  if  any.  one  or 
more  adjoining  townships  desired  such  stock 
law,  the  territory  might  be  enlarged  by  add- 
ing such  township  or  townships;  and  this 
was  expressly  allowed  whether  such  addi- 
tional township  or  townships  were  in  the 
same  county-  or  an  adjoining  county.  Coun- 
ty lines  were  not  to  be  a  barrier  to  the  en- 
largement of  listing  stock  law  territcnry, 
and,  when  once  the  county  line  is  crossed, 
there  is  no  sense  In  erecting  a  barrier  at  the 
boundary  line  of  the  first  row  of  townships. 


W  The  obvious  purpose  of  t&e  Lesislatare 
was  to  permit  the  growth  of  any  stock  law 
area  by  adding  adjoining  townships  singly 
or  in  groups,  provided  the  whole  area  was 
kept  In  one  body.  From  the  necessity  of  the 
case,  all  the  towndilps  to  be  affected  by  any 
one  election  must  be  in  the  same  county, 
whether  voting  as  the  original  unit  or  as  ad- 
ditions thereto,  and  this  donbtless  Is  what 
vras  Intended  by  the  term  "In  any  county." 

The  construction  wbldi  we  are  giving  the 
statute  In  question  accords  with  the  primary 
rule  of  Interpretation  of  statutes  so  as  to  ef- 
fectuate the  true  Intent  and  meaning.  Iaws 
1917,  p.  824;  36  Cyc.  lllOd  and  1106c;  Bnd- 
lich  on  Interpretation  of  Statutes,  S  245; 
Ivumber  Co.  T.  Railroad,  216  Mo.  672,  116  S. 
W.  580. 

[3]  Any  constmctioD  of  a  statute  which 
makes  It  unreasonable  and  leads  to  absurdi- 
ties Is  to  be  avoided.  Endllch  on  Interpre- 
tation of  Statutes,  S|  205  and  264;  State  ex 
rel.  V.  Porest,  1T7  Mo.  App.  252,  182  S.  W. 
706. 

This  constmetion  is  also  In  accord,  with 
the  practical  construction  placed  on  this 
statute  by  all  those  having  to  do  with  the 
adoption  of  the  stock  law  in  Webster, 
Wright,  Texas,  and  doubtless  many  other 
counties,  and  to  restrict  the  scope  of  the 
statute  In  accordance  with  plaintlfTs  conten- 
tion would  upset  the  settled  conditions  In 
many  counties  with  respect  to  the  restraint 
of  domestic  animals. 

The  Judgment  of  the  trial  oonrt  is  there- 
fore affirmed. 

FARHINGTON  and  BRADLEY,  JJ,  con- 
cur. 


STATIPFER   T.    STAUFFBR.     (No.    15860.> 

(St.  Louis  Court  of  Appeals.     Missouri.     Ar- 
gued and  Submitted  Nov.  8,  1918. 
Opinion  Filed  Dec.  8,  1918.) 

1.  DrvoBCE  4=9168— Obdbb  VACATiNe  Finai. 
JunouRNT. 

In  view  of  Rev.  St.  1909,  {  19S0,  an  amend- 
ment, modifying  a  decree  diamiaring  plaintiff's 
bill  for  divorce  after  case  bad  been  submitted 
by  adding  the  words  "without  prejudice"  was 
error,  as  amounting  to  the  granting  «^  a  non- 
suit 

• 

2.  DiTOBCE  «s>139— NONSniT. 

Plaintiff  in  divorce  action  cannot  take  a 
nonsuit  after  the  cause  has  been  submitted  on 
the  pleadings  and  evidence  and  taken  under  ad- 
visement by  the  court,  in  view  of  Rev.  St.  19(K). 
i  1980. 

Appeal  fropj  St.  Louis  Circuit  Court ;  Thos. 
C.  Hennings,  Judge. 

Action  b7  John  B.  StBuf^er  against  Fran- 
oes  Au  Stauffer.     Judgment  for  defendant. 


4=sFar  oUier  casea  lee  8une  topto  and  KBY-NUUBBB  in  all  Keir-Numbered  Dls««ts  and  tadezw 


Digitized  by  LjOOQIC 


Ma) 


STATE  T.  OWBM8 


241 


dismissing  complaint,  and  from  an  order 
modifying  Judgment  by  adding  the  words 
*^dthoat  prejudice,"  tbe  defendant  appeals. 
Reversed  and  remanded,  vrlfb  directions  to 
set  aside  tbe  order  amending  the  Judgmmt 
and  to  reinstate  the  original  decree  dismiss- 
ing plaintiff's  case. 

George  F.  Beck,  of  St  Louis,  for  appel- 
lant 

James  M.  Rollins,  E.  A.  Halter,  and  Ru- 
dolph Schneider,  all  of  St  Louis,  for  re- 
qwndent 

REXNOLDS,  P.  J.  Plaintiff  brought  his 
action  for  divorce^  A  trial  was  had  before 
tbe  coort  at  tbe  February,  1917,  term  there- 
of, and  at  Its  conclusion  the  cause  was  sub- 
mitted upon  the  pleadings,  eTldencei  and 
proof  adduced,  and  the  court  took  time  to 
consider  it  Thereafter,  and  during  the  same 
term,  the  court  rendered  this  decree,  namely : 

"This  cause  having  been  tried  by  the  court 
on  the  12tb  day  of  February,  1817,  and  having 
on  said  last  mentioned  date  been  by  the  parties 
hereto  submitted  to  the  court,  up<»i  the  plead- 
ings and  the  evideace,  •  *  *  and  the  court 
being  now  fully  advised  in  the  p^^mises,  doth 
find  that  die  plaintiff  is  not  an  innocedt  and  in- 
jured party  and  is  not  entitled  to  the  relief 
prayed  fior  in  his  amended  petition;  wherefore 
it  is  ordered,  adjudged  and  decreed  by  the  court 
that  the  plaintilTs  bill  herein  be,  and  the  same 
is,  hereby  dismissed,  at  tbe  cost  of  said  plaintiff, 
for  which  let  execution  issue." 

In  doe  time  plaintiff  filed  a  motion  for 
new  trial,  alleging  newly  discovered  evidence 
as  well  aa  other  matters  of  alleged  error. 
Plaintiff  filed  several  affidavits  in  support 
of  his  allegation  of  newly  discovered  evi- 
dence, the  defendant  resisting  the  motion 
and  also  filing  affidavits. 

It  would  appear  that  this  motion  was  con- 
tinued to  the  April  term  of  the  oonrt  At 
that  term  the  court,  without  any  motion 
to  that  effect  modified  its  judgment  by  add- 
ing to  it,  Ktter  the  judgment  dlsmlsaing 
plainttfTa  bill,  the  words,  "without  preju- 
dice," and  overruled  tbe  plaintiff's  motion 
for  new  trlaL  Defendant  in  due  time  filed 
her  moticHi  to  set  aside  the  above  order. 
That  motion  was  overruled,  defendant  ex- 
citing and  duly  appealing. 

[1]  The  actliMi  of  the  learned  trial  court  in 
modifying  its  order  and  judgment  previ- 
ously made  by  entering  in  it  that  plaintiff's 
petition  or  bill  was  dismissed  "without  prej- 
udice," cannot  be  sustained;  this  whether 
with  or  wltboot  a  motion  to  so  do.  While 
not  in  so  many  words  allowing  a  nonsuit 
this  change  tn  the  judgment  or  decree  in 
the  case  was  tantamount  to  that 

Section  1980,  Revised  Statutes  1009,  ex- 
pressly provides  that  plaintiff  shall  be  al- 
lowed to  dismiss  bis  suit  or  take  a  nonsuit 
at  any  time  "befbre  the  same  Is  finally  sub- 


mitted to  ttte  jury,  or  to  the  court  stttlng  as 
a  jury,  or  to  tbe  court,  and  not  afterward." 

[2]  We  can  see  no  distinction  between  this 
diange  In  the  otAer,  and  an  order  for  the 
purpose  of  allowing  plaintiff  to  take  a  non- 
soit  When  the  latter  occurs  we  held,  In. 
State  ex  rel.  WendHng  v.  Arnold,  Judge,  197 
Mo.  App.  1,  193  8.  W.  292,  that  It  was  re- 
versible error.  So  our  Supreme  Court  has 
held  tn  many  cases.  They  are  so  fully  set 
out  and  commented  on  In  Long  v.  Long,  141 
Mo.  352,  44  S.  W.  341,  as  also  In  Lawyers' 
Co-Operative  Publishing  Co.  v.  Gordon,  173 
Mo.  139,  73  8.  W.  155,  that  we  do  not  think 
it  necessary  to  repeat  what  is  there  said. 
'  Our  conclusion  Is  that  the  amendment 
made  by  the  learned  trial  court,  by  inserting 
in  the  decree  the  clause  that  the  bill  was  dis- 
missed "without  prejudice,"  was  beyond  the 
power  of  that  court  The  cause  had  been 
submitted  on  the  pleadings  and  the  evidence, 
taken  under  advisement  by  the  court  and  a 
final  judgment  rendered. 

The  cause  is  accordingly  reversed  and  re- 
manded, with  directions  to  the  circuit  court 
to  set  aside  its  amended  or  modified  order 
of  April  16th,  1917,  amending  its  judgment 
Of  date  February  19th,  1917,  and  reinstating 
Its  original  decree  dismissing  plaintiff's  case. 

ALLEN  and  BECKER,  33.,  concur. 


STATE  ex  rel.  and  to  Use  of  MOSBERO  v. 
OWENS  et  at     (Na  15219.)    . 

(St  Louis  Court  of  Appeals.    Missouri.     Dec. 
3,  191&) 

1.  JtTDGiraNT  «=9335(2)— Morrow  to  Stbike 
PKTrnoN— Mkbitokiotts  Defense. 

A  motion  to  strike  out  a  petition  as  dupllc- 
itouB,  filed  after  the  term  at  which  the  in- 
terlocutory and  final  judgments  were  render- 
ed, is  effective,  if  at  all,  only  as  a  petition  for 
review,  under  Rev.  St  1909,  |  2101,  on  com- 
plying with  section  2104,  as  to  showing  a  mer- 
itorious defense,  etc. 

2.  JuDOMEKT  «=>335(3)  —  PsTrriON  TO  Re- 
view—"Setting  Forth"  MEBrroaious  De- 
fense. 

A  motion  to  strike  out  a  petition  as  dupllc- 
itous,  construed  only  as  a  petition  for  re- 
view under  Rev.  St  1909,  $  2101,  alleging  that 
defendant  had  a  meritorious  defense,  was  not 
a  "setting  forth"  of  such  defense  within  sec- 
tion 2104. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Set 
Forth.] 

8.  Judgment   «=»335(1)— PmrioN   fob   Re- 
view— Statute. 
Where  defendants  appeared  in  an  action  and 
filed  a  motion  to  strike  out  the  petition  as  be- 
ing dnplidtous,  they  were  not  within  the  pnr- 
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view  of  R«T.  St  IflOe,  I  2101,  as  parties  enti- 
tled to  fil«  a  petition  for  review. 

4.  SEEBIFrS  AND  OOTHBTAVIXB  4=3168(1)— At}- 

tion  aoainbi!  sumetixs— suitioibiiot  of 
Pbtitiok. 
-  Petition  againit  a  constable  and  sureties  on 
his  bonds,  aTerring  that  constable  "did  not  in 
every  respect  discharge  and  perform  his  du- 
ties as  constable  according  to  law,"  in  that 
he  refused  to  serve  a  writ  of  garnishment,  re- 
fused to  sell  perishable  property  levied  upon, 
and  wrongfully  released  property  levied  upon, 
so  that  the  use  plaintifF  lost  his  debt,  stated 
a  cause  of  action  for  breach  of  bond. 

5.  Appeal  and  Ebbob  <8=>254,  285— Recobd 
— BuLiNO  on  Demubheb. 

A  demurrer  and  the  court's  action  thereon 
are  matters  of  record  proper,  and  as  such  are 
preserved  for  review  rn  an  appellate  court  with- 
out exceptions  to  ruling  on  motion  and  without 
motion  for  new  trial. 

6.  Appeal  and  Ebbob  9=>256,  285— Demub- 
beb  to  Petition  —  Review  —  Motion  to 
Stbike  Out  Petition.  * 

In  action  against  a  constable  and  his  sure- 
tics  a  motion  to  strike  out  petition  as  bdng 
dupUcitous,  not  challenging  its  sufficiency  as 
stating  a  cause  of  actlcn,  was  not  essentially 
a  demurrer  dispositive  of  wh(de  case  on  a  mat- 
ter of  law,  as  to  which  trial  court's  ruling  might 
be  reviewed  on  appeal,  without  exceptions  to 
ruling  on  motion  and  without  motion  for  new 
trial. 

7.  Pleadino  ^»183(6)  —  Special  Demurbeb 
—Duplicity. 

Duplicity  was  a  ground  for  special  demur- 
f er  at  common  law. 

8.  PLEADiNa  «=>352  —  Motion  to  Stbike 
Out  Petition— Office. 

A  motion  to  strike  oat  may  be  leveled  at  a 
frivolous  pleading,  or  at  a  second  petition  de- 
parting from  the  first,  or  at  a  sham  pleading, 
■or  at  irrelevant  or  redundant  matter,  or  mat- 
ter of  duplicity,  but  ought  not  to  fill  the  office 
of  a  demurrer. 

AH>eal  from  St.  Louis  Circuit  Court ;  Wil- 
son A.  Taylor,  Jadge. 

Action  by  State  of  Missouri  at  the  relation 
And  to  the  use  of  Paul  Moeberg  against 
Tbomas  J.  Owens  and  others.  Judgment  for 
plaintiff,  motion  to  set  aside  the  Judgment 
overruled,  and  defendants  appeal    Affirmed. 

Thomas  J.  Rowe,  Jr.,  of  St  Louis,  for 
appellants. 

Adolph  Abbey  and  P.  H.  Cullen,  both  of 
St.  Louis,  for  respondent 

ALLEN,  J.  This  is  an  action  upon  the 
official  bond  of  defendant  Thomas  3.  Owens, 
as  constable  of  the  Fifth  Justice  of  the  peace 
district  In  the  city  of  St  Louis,  the  defend- 
ants being  said  constable  and  the  sureties  on 
his  bond.  The  suit  was  Instituted  In  the  cir- 
cuit court  on  November  17,  1915,  and  aa  JDv 


ceatbee  11,  laus,  Oie  defendants  ffled  t  mo- 
tdon  to  strilce  out  the  petition  upon  the 
ground  "that  the  petition  is  dupUdtous." 
Thereafter  on  December  30,  1915,  the  motion 
to  strike  out  wai  OTerruled,  and  on  January 
28,  1916,  at  the  same  December  tenn,  1916, 
of  the  circuit  court,  defendants  not  having 
pleaded,  an  interlocutory  Judgment  by  de- 
fault was  entered  as  to  all  of  the  defend- 
ants. Thereafter,  on  February  5,  1916,  at 
the  same  term,  an  Inquiry  was  had  as  to 
plaintiff's  damages,  and  final  Judgment  was 
rendered  for  plalntUf  against  the  defendants 
for  the  penalty  of  the  bond,  to  wit  $5,000, 
to  be  satisfied  upon  the  payment  of  ttie  dam- 
ages assessed,  viz.  $273.77.  On  February  9, 
1916,  after  the  lapse  of  the  December  term 
aforesaid,  defendants  filed  a  motion,  veri- 
fied by  affidavit,  to  set  aside  the  Judgment 
In  support  of  this  motion  defendants  filed 
certain  affidavits,  and  plaintUI  filed  count«' 
affidavits.  On  February  23,  1010,  this  mo- 
tion was  OTerruled.  The  case  reaches  this 
court  by  virtue  of  an  appeal  here  granted  to 
defendants  under  the  provisions  of  section 
2043,  Rev.  Stat  1900. 

[1-Sl  The  motion  of  defendants  to  set  aside 
the  final  Judgment  by  default  proceeded  upon 
the  theory  that  the  motion  to  strike  out  was 
considered  and  overruled  by  the  court  with- 
out notice  to  defendants'  counsel,  in  viola- 
tion of  a  rule  of  court  As  to  what  occurred 
in  this  connection  the  facts  are  much  in 
dispute,  as  appears  by  the  affidavits  men- 
tioned above;  but,  for  reasons  to  be  noted, 
it  Is  unnecessary  to  consider  the  matter. 
The  motion  was  filed  after  the  lapse  of  tlia 
term  at  which  the  interlocutory  Judgment 
and  the  final  Judgment  were  rendered,  and 
hence  could  be  effective,  if  at  all.  only  as  a 
petition  for  review  authorised  by  section 
2101,  Rev.  Stat  1900,  and  complying  with 
the  requirements  of  section  2104,  Rev.  Stat 
1909. 

The  motion  in  question  purports  to  be  a 
mere  motion,  and  not  a  petition  for  review. 
But  apart  from  this  It  fails  to  comply  with 
section  2104,  supra,  in  that  it  does  not  set 
forth  facts  showing  a  meritorious  defense. 
It  is  alleged  in  general  terms  that  defend- 
ants have  a  meritorious  defense;  but  this 
Is  not  a  "setting  forth"  of  such  defense  with- 
in the  meaning  of  tlie  statute,  supra.  See 
Icing  Co.  V.  Kemper,  166  Mo.  App.  613,  149 
S.  W.  1163.  Furthermore,  since  d^endants 
appeared  to  the  action  and  filed  the  motion 
to  strike  out  they  are  not  within  the  pur- 
view of  section  2101,  supra,  as  parties  en- 
titled to  file  a  petition  for  review.  See 
Jeude  V.  Sims,  258  Mo.  26,  loc.  dt  38,  166 
S.  W.  1048. 

It  follows  that  this  motion  can  arail  ap- 
pellants nothing. 

[4]  It  is  argued,  however,  that  the  petition 
fails  to  state  a  cauBe  of  action  as  for  a 
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braach  of  the  comUtloii  of  tbe  bond  snM  up- 
on.  Ttie  petition,  after  pleading  the  execn- 
tlon  of  the  bond  saed  upon  and  aettiiig  out 
In  sabstanoe  die  condltloD  thereof,  avers 
that  defendant  Owens  "did  not  in  every  re- 
spect dladiarge  and  perform  hia  doties  as 
constable  according  to  law,"  in  respect  to 
the  matters  anbeeqaently  stated.  It  is 
averred  that  plaintUt  obtained  a  Judgment 
against  one  Kranaberg  and  one  Ooli«i  be- 
fore a  JuatlGe  of  the  peace  in  and  for  the 
said  district,  which  Judgment  was  after- 
wards revived  and  an  execution  issued  there- 
on, whidi  was  reo^vvd  by  die  d^endant  con- 
stable ;  that  said  defendant  failed  and  refos* 
ed  to  serve  a  certadn  writ  of  garnishment  on 
the  execotlim,  refused  to  sdl  certain  perish- 
able property  levied  upon  by  virtue  of  said 
execution,  though  ordered  to  do  so  by  the 
jostlce  of  the  peace,  failed  and  refused  to 
levy  on  a  certain  motor  drock  owned  by  said 
Coben,  and  thereafter  wrongfully  and  un- 
lawfully released  all  of  the  goods,  wares,  and 
merchandise  and  other  personal  effects  of 
said  Cohen  levied  upon  under  the  execution, 
Thich  was  the  only  property  of  Cohen  subject 
to  execution ;  that  the  Judgment,  amounting, 
with  interest  and  coats,  to  $27S.40,  remains 
irbolly  unsatisfied;  that  said  Oohm,  at  the 
times  mentioned,  was  posseesed  of  goods, 
wares,  and  merchandise,  money  and  credits 
and  outstanding  accounts  sufficient  to  aatlsfy 
the  Judgment ;  and  that  "by  reason  of  the  fail- 
ure and  refusal  of  said  constable  to  dis- 
charge hia  duties  according  to  law"  the  plain- 
tiff "Oias  lost  his  debt  and  has  been  unable  to 
collect  the' same  or  any  part  thereof." 

Whether  this  petition  Is  in  every  respect  in 
proper  form,  and  whether  every  act  of  the 
defendant  constable  complained  of  Is  such  as 
to  ccHistitnte  a  brea<it  of  the  condition  of  his 
bond,  we  are  not  callcid  upon  to  decide.  Ob- 
Tloasly  there  are  sufficient  facts  averred  to 
rmder  the  petition  good  as  stating  a  cause 
of  action  for  dereliction  of  official  duty  on 
the  part  of  the  defendant  constable,  sudi  as 
to  constltate  a  breach  or  breaches  of  the 
bond  sued  upon. 

[5]  Appellants  further  Insist  that  the 
court  erred  in  overruling  their  motion  to 
strike  out  the  petition,  and  that  this  motion 
Is  before  ua  for  the  reason  that  It  fulfills 
the  oflflce  of  a  demurrer.  Though  the  motion 
lit  preserved  in  a  bill  of  exceptions  filed,  ap- 
pellants are  here  without  a  motion  for  a  new 
trial  and  without  an  exception  saved  to  the 
orerrullng  of  the  motion  to  strike  out  Con- 
soqnently  the  ruling  upon  the  latter  motion 
h  not  here  for  review  unless  it  be  by  reason 
of  the  rule  upon  which  appellants  rely.  It  is 
true  that  a  motion  sometimes  fills  the  office 
of  a  demurrer,  and  consequently  the  action 
of  the  trial  court  thereupon  Is  reviewed  and 
adjudged  by  the  rule  pertaining  to  demur- 
.ers.  See  Shohoney  v.  Railroad,  281  Mo. 
m,  132  a.  W.  105Q.  Ann.  Gas..  1»18A.  U43; 


Bntnxws  V.  McManus,  249  Mo.  666, 166  S.  W. 
MS:  Knisley  v.  Leathe.  256  Mo.  S41,  166  6. 
W.  267;  State  ex  rel.  v.  BUison,  266  Mo. 
423,  181  S.  W.  998.  A  demurrer  and  the 
court's  action  thereupon  are,  of  course,  mat- 
ters of  record  proper,  and  as  such  are  pre- 
served for  review  In  an  appellate  court ;  and 
if  It  can  be  said  that  this  motion  to  strike 
out  the  petition,  on  the  ground  of  duplicity, 
fills  the  office  of  a  demurrer,  then  the  rul- 
ing thereon  Is  subject  to  review  here  as  a 
matter  arising  on  the  face  of  the  record 
pnwer. 

In  Shohoney  v.  Ballroad,  supra,  231  Mo. 
loc.  dt.  148,  132  S.  W.  1064,  Ann.  Cas.  19t2A, 
1143.  it  is  said: 

"It  was  eariy  held  that  matter  in  a  pleading 
stating  no  causa  ot  action  or  defense  was  open 
to  a  motion  to  strike  out  as  well  as  t»  a  demut^ 
rer.  SapiDgton  v.  Jeffries,  16  Mo.  loc  dt.  631 ; 
Niedelet  v.  Walesa  16  Mo.  loc.  cit.  215;  Bar- 
ley v.  Cannon,  17  Mo.  loc.  cit.  597;  Bobinsoa 
V.  LawBon,  26. Mo.  loc.  cit  71;  Ming  y.  Sug- 
gett,  34  Mo.  loc.  dt  885  [86  Am.  Dec.  112]; 
Howell  V.  Stewart  54  Mo.  loc.  dt  407.  Now, 
the  rnle  Is  that  a  demurrer  not  waived  by  plead- 
ing over,  when  stood  on,  preserves  itself  with- 
out the  aid  of  a  MB  ot  eaceptions  or  motion 
for  a  new  trial.  State  ex  rel.  v.  Jones,  165  Mo. 
670  [66  S.  W.  307];  Hannah  v.  Hannah,  109 
Mo.  loc.  cit  240  [19  S.  W.  87];  Houts  v. 
Hellman,  228  Mo.  655  [128  S.  W.  1001],  and 
cases  therein  cited.  From  the  proposition  that 
a  motion  to  strike  ont  may,  In  some  instances, 
fill  the  office  of  a  demnrrer,  the  doctrine  has 
been  deduced  that  a  motion  which  fills  such 
office  shoold  be  Judged  of  by  the  rules  pertain- 
ing to  demnrrera,  i.  Ok,  when  a  motion  Is  to  all 
intents  and  pnrposea  a  demurrer  dispoeitive  of 
the  whole  case  on  a  matter  of  law,  the  rules 
relating  to  a  demurrer  niay  be  applied  to  such 
motions.  Austin  v.  Loring,  63  Mo.  loc.  dt.  21 ; 
O'Connor  v.  Koch,  68  Mo.  258." 

After  a  review  of  the  prior  cases  dealing 
with  the  application  of  the  rule  of  practice 
here  under  consideration,  the  court,  in  the 
Shohoney  Case,  2^1  Ma  loc.  dt  162,  132  S. 
W.  1065,  Ann.  Cas.  1912A,  1143,  further  said: 

"All  will  agree  that  the  general  rule  in  Mis- 
souri, subject  to  exceptions,  is  that  motions 
must  be  preserved  in  a  bill  of  exceptions  and 
called  to  the  court's  attention  by  a  motion  for 
a  new  trial,  else  an  assignment  of  error,  based 
on  a  raling  on  the  motion,  is  lost  for  appellate 
purposes ;  and  that  the  trend  of  the  judidal 
mind  is  to  refuse  to  carve  out  new  exceptions 
to  the  general  rule.  To  that  end  it  has  been 
ruled  that  a  motion  for  judgment  on  the  plead- 
ings is  not  preserved  except  by  a  ground  lodged 
in  the  motion  for  a  new  trial  and  by  a  bill 
(Sternberg  v.  Levy,  supra  [159  Mo.  617,  60  S. 
W.  1114,  53  L.  R.  A.  438]:  Godfrey  v.  God- 
frey, 228  Mo.  607  [128  S.  W.  970] ;  Bank  v. 
Klein,  33  Mo.  569) ;  that  a  motion  to  quash 
the  proceedings  is  in  the  same  category  (Tar- 
kio  V.  dark,  186  Mo.  285  [85  S.  W.  329]); 
that  a  motion  to  strike  out  an  amended  peti- 
tion because  of  a  departure  stands  on  the  same 
foot  (Bick  V.  Dry,  134  Mo.  App.  589  [114  S. 
W.  1145]);   that, a  motion  to  auash  an  indict- 
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ment  stands  on  the  same  foot  (Stftte  ▼.  Fnkar, 
137  MoL  2S8  [88  8.  W.  909]);  so  to  review 
a  judgment  <I>agg8  r.  Smith,  193  Mo.  494  [91 
S.  W.  1043]),  and  motions  to  set  aside  a  non- 
suit, to  quash  executions^  to  dismiss,  are  treat* 
ed  similarly." 

In  tbe  Shohoney  Case  the  motion  was  di- 
rected to  but  a  part  of  a  ref)IlcatIon,  wMle 
that  before  ns  seeks  to  hare  Qie  oitire  pe- 
tition stricken  out,  bnt  the  law  touching  the 
matter,  as  there  expounded  and  declared,  is, 
we  think,  against  the  contention  of  appel- 
lants herein. 

[I-S]  This  motion  is  not  essentially  a  de- 
murrer. It  does  not  challoige  the  sufficiency 
of  the  petition  as  stating  a  cause  of  action. 
On  the  contrary,  it  impliedly  concedes  that 
the  petition  states  two  or  more  causes  of  ac- 
tion commingled  in  one  count.  While  du- 
plicity was  a  ground  tat  special  demurrer  at 
common  law,  under  oar  Code  it  is  to  be  tak- 
ea  advantage  of  by  motion  to  strike  out 
See  section  1816,  Bev.  Stat  1909.  Such  mo- 
tion has  not  the  character  of  a  general  de- 
.  mnnrer,  and  we  think  that  it  cannot  be  said 
to  be  "dispositive  of  tha  whole  case  on  a 
matter  of  law"  within  the  meaning  of  the 
authorities,  supra.  It  is  true  that  it  is  level- 
ed at  the  entire  petitdon,  but  it  is  not  every 
motion  to  strike  out  an  entire  pleading  that 
rises  to  the  dignity  of  a  demurrer  or  Is  to 
be  treated  as  such.  See  Bick  v.  Dry,  134  Mo. 
App.  589, 114  S.  W.  1146 :  Bingaman  v.  Han- 
nab,  270  Ma  611.  loc;  dt  627,  194  S.  W. 
276;  EJwlng  v.  YenKm  Co.,  216  Mo.  681,  loc. 
oit  686,  116  S.  W.  618,  619.  In  the  case 
last  cited  It  Is  said : 

"A  motion  to  strike  out  might  be  leveled  at 
a. frivolous  pleading,  or  a  second  petition  that 
was  a  departure  fr<Hn  the  first,  or  a  sham  plead- 
ing. So,  it  might  be  leveled  at  trifling,  trivial, 
nugatory,  redundant,  or  irrelevant  matter,  or 
matter  of  duplicity,  or  unnecessary  repetition, 
or  the  like;  but  it  ought  not  to  fill  the  well- 
defined  and  technical  office  of  a  demurrer  in 
bringing  to  the  attention  of  the  court  demur- 
rable defects  in  a  petition."    (Italics  ours.) 

While  some  of  the  language  used  in  a  pri- 
or paragraph  of  that  opinion  was,  In  effect, 
disapproved  In  the  Shohoney  Gase,  231  Mo. 
loc.  cit  160,  132  S.  W.  1059,  Ann.  Gas.  1912A, 
1143,  as  bdng  too  broad  in  its  scope,  that 
which  we  have  quoted  was  not  'Mtidzed ; 
and  it  appears  to  be  ratirely  sound  doctrine 
to  hold  that  motions  of  the  character  there 
mentioned,  including  a  motion  to  strike  out 
a  pleading  on  the  ground  of  duplicity,  ought 
not  to  be  put  In  the  same  category  as  de- 
murrers. To  hold  otherwise  In  the  instant 
case  would  be  to  undertake  to  carve  out  a 
new  exception  to  the  general  rule  as  to  the 
right  to  bare  a  motion  reviewed  on  appeal, 
contrary  to  the  trend  of  Judicial  decision  on 
the  subject  Shohoney  v.  Railroad,  supra, 
231  Mo.  loc.  (At  152,  132  S.  W.  1059,  Ann. 


Cas.  1012A,  1143.  And,  for  Oie  resuons  not- 
ed, we  think  that  we  would  not,  in  any  event, 
be  Justified  in  putting  In  t^e  excepted  class  a 
motion  which  strikes  at  a  pleading  £«r  naat- 
ter  of  duirilcUy. 

We  consequently  hoKl  that  the  roling  npon 
the  motion  to  strike  out  Is  not  taere  for  re- 
view. 

Upon  the  record  before  na  we  pecoelTe  no 
ground  upon  which  we  may  rightfully  dis- 
turb the  Judgment  below,  and  it  must  there- 
fore be  affirmed.    It  Is  so  ordered. 

RBYNOItDS,  P.  X,  and  BBCKBB,  J.,  con- 
cnr. 


TUEDH  et  aL  ▼.  PUNCK.    (No.  15200.) 

(St  Louis  Clonrt  ti  Appeals.    Missouri.    Dee. 
3.  laia) 

1.  Affxai.  and   Sbbob   «=>>682(1>— Bux   ov 

EtZCEPnONS— SUFnCIBNOT. 

Abstract  of  the  record  is  Insnfllclent  to 
present  bill  of  exceptiOD,  where  it  oontains  a 
statement  that  a  bill  of  exceptions  was  signed 
and  ffied,  but  does  not  show  what  tks  bUl  of 
exceptions  oootalned. 

2.  ArvEAli  AND  Ebbob  4=9544(2)  —  Abbkncg 
or  Bnx  or  Bxceftiorb— Bxvbh*  or  Bx- 


The  cause  being  before  the  court  on  appeal 
without  bill  of  exceptions,  there  is  nothing  to 
reriew  except  the  reoosd  proper,  and,  since  it 
shows  no  reversible  error,  judgment  will  be  af- 
firmed. 

Appeal  from  St  Louis  CHfcolt  Ctoort;  Wil- 
son A.  Taylor,  Judge. 

"Not  to  be  officially  published." 

Action  In  Justice  court  by  George  Tuede 
and  another,  doing  business  as  the  Tuede  & 
Probst  Gonunlsslon  Company,  against  Mi- 
chael J.  Punck.  On  appeal  to  drcuit  court, 
it  dismissed  the  appeal  on  the  motion  of  de- 
fendant whereupon  plalntiffls  appeal.  Af- 
firmed. 

Theodore  C.  Eggen  and  Harmon  J.  Bliss, 
both  of  St  Louis,  for  appellants. 

W.  H.  Kllloren  and  Alexander  B.  BnsBell. 
both  of  St  Louis,  for  respondent 

BECEXSt,  J.  This  action  originated  before 
a  Justice  of  the  peace  and  was  taken  by  ai>- 
peal  to  the  circuit  court,  where  the  court  dis- 
missed the  appeal  on  motion  of  the  defendant, 
on  the  ground  that  the  plaintiffs  had  failed 
to  state  a  cause  of  action  against  the  de- 
fendant as  is  required  by  section  7413,  Bevis- 
ed  Statutes  of  Missouri,  1909;  whereupon 
plaintiffs  bring  this  app^. 

[1]  Defendant  below,  respondent  here,  rais- 
es the  point  that  there  Is  no  bill  of  exceptions 
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shown  to  bave  been  filed  by  tbe  anpellaitts, 
ud  that  wblch  has  been  ffled  nnder  tbe  title 
of  "Abstract  of  tbe  Reoozd"  U  totally  Inauf- 
Sdent,  In  tbat  no  bill  of  exceptlona  doc  an 
abstract  thereof  appear  anywhere  tbereln. 

We  have  examined  the  abstract  of  tbe  .rec- 
ord aud  find  that  it  does  contain  a  state- 
ment that  a  bill  of  exceptions  was  signed  and 
filed,  yet  there  Is  not  a  single  word  showing 
what  the  bill  of  exceptions  contained.  Tbe 
result  Is  that  the  case  Is  before  us  without 
any  exceptions. 

[2]  While  appellants  urge  that  dnring  the 
course  of  the  trial  tbe  court  made  certain 
mUngs,  wbldi  it  is  urged  were  erroneous, 
yet,  the  abstract  falling  to  contain  the  bill 
of  exceptions  or  an  abstract  thereof,  we  can- 
not JndiclaUy  know  yriat  these  mliiigB  of 
the  court  were  and  what  excq>ti(»s.  If  any, 
were  sared  (bereto. 

It  therefofe  follows  that  there  Is  aotUng 
before  us  In  tUa  proceeding  for  revtew  ex- 
cept the  record  proper,  and,  finding  no  rerer- 
sible  error  therein,  tbe  }adgment  of  the  trial 
court  shoald  be  afflrmed,  and  It  Is  so  ordered. 
Mlssissliq^l  Valley  roel  Ca  ▼.  Bean,  152  Ma 
AppL  704.  loc.  dt  706,  133  B.  W.  112;  Hard- 
teg  V.  Bedell.  202  Mo.  ioa  dt  680,  100  B.  W. 
638;  Heltxell  t.  McDowell,  186  Mo.  App.  204, 
115  S.  W.  1066;  Thtmpson  v.  Ruddlck,  218 
Mo.  661,  111  S.  W.  1131 ;  Clay  v.  Union  Pub- 
lishing Co.,  200  Mo.  066,  98  S.  W.  67S ;  Static 
r.  Zehnder,  204  Mo.  442,  102  8.  W.  992; 
Stark  Bros.  t.  Martin,  126  Mo.  App.  676,  106 
8.  W.  38. 

SBTNOII>S>  P.  J.,  and  AliLON,  X,  concur. 


BOOK   V.   BINDKRKNBOHT.     (No.  15226.) 

(St  Louis  Oonrt  of  Appeals.    MiasoorL    De&  S, 
1918.) 

1.  NsaUOBNOE  «s»136(20)— SVIDENCB— QlTES- 

nojta  or  Fact. 
Wlhere  an  eight  year  old  boy  standteg  on. 
ridewalk  was  injured  by  tbe  fall  of  a  nearby 
gate  pulled  off  its  binges  by  the  bub  of  defeqd- 
anf 8  wagon,  the  question  as  to  defendant's  ne|^ 
Ugenoe  was  for  the  Jury. 

2.  Daxaobb    •s»132(6)— Inadbquatb     Dam • 
Aaxs— Pbbsorai.  Injubiu. 

A  rerdict  for  $1  was  so  grossly  inadequate 
as  to  indicate  prejudicial  passion  or  bias;  where 
an  eight  year  old  boy  struck  by  a  falling  gate 
■nstained  an  obUqae  fracture  of  the  upper  tliigb 
bone,  the  lower  pelvic  bone,  the  thigh  joint,  and 
the  hip  bone,  requiring  the  wiring  of  the  bones, 
causing  great  suffering  and  necessitating  con- 
finement to  the  hospital  tor  eight  weeks,  leaying 
plaintiff  with  a  shortened  leg. 

3.  Davaobs  4=:»182— BxDrcnoif   or  Loss— 

PATinrNTS  BY  DxrENDART. 

The  fact  that  defendant  In  a  personal  injury 
suit  has  paid  plaintiff's  hospital  and  doctor  Mils 


cannot  be  considered  tgr  the  Jury  in  determining 
compensation  for  injuries  sustained  by  defend- 
ant's negligence^ 

Appeal  from  St.  Lonis  Oircnlt  Court;  Wil- 
liam T.  Jones,  Judge. 

Action  by  George  Bock,  by  his  next  fHend. 
Michael  Bock,  against  Herman  Binder^ 
knecht  Verdict  was  rendered  for  plaintiff 
for  $1,  and,  from  the  denial  of  a  motion  for 
new  trial,  plaintiff  api>eals.  Reversed  and 
remanded,  with  directions. 

William  Hilkerbanmer,  of  St  Lonis,  for 
appellant 

Mnench,  Walther  &  Muendi,  of  St  Louis, 
for  respondent 

BEX^KKB,  J.  This  is  an  action  by  a  minor, 
by  bis  next  friend,  for  personal  injuries 
sustained  and  preheated  on  defendant's  al- 
leged negligence.  The  petition  alleges  the 
damages  at  $7,600.  The  case  was  tried  to 
a  jury,  and  a  verdict  resulted  In  favor  of 
plaintiff  for  the  sum  of  $1.  PlalntUt  there- 
upon filed  a  motion  for  new  trial,  diaUeng- 
ing  tbe  verdict  on  tbe  ground,  among  others, 
that  tbe  verdict  was  grossly  inadequate  and 
against  the  evidence  and  tt>e  weight  of  the 
evidence,  contrary  to  tSie  Instruction  of  the 
court,  and  so  grossly  inadequate  and  caa- 
trary  to  the  evidence  and  the  wel^t  of  the 
evidbnce  as  to  indicate  bias,  passion,  or 
prejudice  on  the  part  of  the  jury,  and  be- 
cause plaintiff  was  entitled  to  substantial 
damages.  Upon  this  motion  being  overruled, 
plaintiff  in  due  course  brings  this  appeal,  as- 
signing said  ruling  as  error. 

Tbe  record  before  us  discloses  that  the 
suffldency  of  plalntUTs  evidence  to  make  a 
case  for  tbe  jury  was  not  challenged,  nor 
was  any  peremptory  instruction  requested  on 
the  part  of  the  defendant  at  the  dose  of 
the  entire  case. 

The  defendant  owned  and  conducted  a 
grocery  store,  located  on  the  southwest  cor- 
ner of  Carrie  and  Prescott  avenues.  In  the 
dty  of  St  Louis.  These  premises  faced  on 
Carrie  avenue,  and  the  lot  ran  sonth  along 
the  line  of  Prescott  avenne  to  an  alley. 
The  store  building  was  located  on  the  front 
or  north  end  of  the  lot  and  extended  back 
along  Prescott  avenue  48  feet  There  was 
also  a  20-foot  shed  at  the  rear  of  the  lot 
wblch  abutted  tbe  sidewalk  and  tbe  alley. 
That  part  of  the  lot  between  tbe  store  build- 
ing and  the  shed  was  fenced  In  as  a  wagon 
yard.  A  fence  was  built  along  the  sidewalk 
on  tbe  west  side  of  Prescott  avenue  from 
the  end  of  tbe  store  building  to  tbe  shed, 
and  there  was  a  wagon  gate  10  feet  wld» 
in  this  fence.  The  wagon  gate  was  maintain- 
ed and  operated  by  tbe  defendant  and  used 
by  himself  and  bis  employ^  In  driving  In 
and  out  of  tbe  wagon  yard.  On  April  2, 
1914.  the  plaintiff,  then  eight  years  of  age. 
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was  Injured  by  the  foiling  of  the  wagon 
gate  upon  him  as  he  was  walking  along  the 
sidewalk  on  Prescott  avenue. 

While  the  petition  contains  five  assign- 
ments of  alleged  negllgoice,  the  case  •was 
finally  submitted  on  but  one  of  these,  name- 
ly, that— 

"Defendant,  his  agents,  servants,  and  em- 
ployes, were  farther  negligent  and  careless  in 
driving  or  attempting  to  drive  through  said 
gateway  with  a  wagon  drawn  by  a  horse  or 
horses,  before  said  gate  was  fully  open  or  when 
same  was  not  Bo£Bciently  open  to  allow  said 
wagon  to  pass,  and  by  negligently  and  carelessly 
causing  or  permitting  a  wheel  or  other  part  of 
said  wagon  to  run  against  said  gate  or  to  catcii 
or  pull  on  the  same  and  thereby  causing  said 
hangers  or  one  or  more  of  them  to  leave  said 
track,  caumng  said  gate  to  fall  upon  said  side- 
walk and  upon  plaintiff  while  he  was  lawfully 
on  said  sidewalk,  injuring  blm  as  herein  stated." 

According  to  plalntlfTs  witnesses,  the  plain- 
tiff, his  older  brother  and  a  friend,  Bennle 
Klelnberg,  passed  the  defendant's  store  on 
the  day  that  plaintiff  met  with  his  Injuries, 
just  at  a  time  when  a  son  of  the  defendant 
was  driving  the  defendant's  grocery  wagon 
south  on  Prescott  avenue  toward  the  gate- 
way leading  into  the  defendant's  yard.  Plain- 
tiff's brother  hopped  onto  the  rear  of  the 
delivery  wagon,  while  the  plaintiff  and  Kleln- 
berg walked  south  along  the  sidewalk  on  the 
west  side  of  Prescott  avenue.  When  the 
wagon  reached  a  point  In  the  street  opposite 
the  gate,  the  defendant's  son,  who  was  driv- 
ing the  wagon,  requested  the  Klelnberg  boy  to 
open  the  gate.  The  horse  and  wagon  at 
that  time  were  facing  the  gate  in  a  westerly 
direction.  Klelnberg  got  to  the  front  end  of 
the  gate  and  started  to  open  it,  pushing  it 
badt  toward  the  alley ;  that  Is,  pushing  the 
gate  toward  the  south.  Plaintiff  at  that  time 
was  on^  the  sidewalk  to  the  north  of  the  gate, 
but  while  the  Klelnberg  boy  was  opening  the 
gate  plaintiff  walked  around  the  rear  of  the 
wagon  and  back  onto  the  sidewalk  to  the 
south  of  It.  As  the  wagon  was  driven  Into 
the  yard  through  the  gate,  the  hub  of  the 
south  rear  wheel  struck  the  gate,  knocking 
it  over.  The  gate  fell  upon  plaintiff,  who 
was  on  the  sidewalk,  and  injured  him. 

Bennle  Klelnberg,  as  a  witness  for  plain- 
tiff, testified: 

"I  pushed  the  gate;  didn't  have  it  open  far 
enough,  and  die  horse  went  in  the  yard,  and 
the  hub  of  the  back  wheel  hit  the  gate.  •  •  • 
Nothing  but  the  striking  of  the  axle  made  the 
gate  fall;  no  obstruction,  pebbles,  or  rocks  on 
the  ground.  It  moved  just  as  it  always  did. 
When  the  horse  went  in,  the  driver  was  still 
on  the  seat  and  had  hold  of  the  lines:  saw  the 
hub  of  the  wheel  hit  the  gate  when  I  was  by 
the  alley." 

Willie  Bock,  plaintiff's  brother,  testified  for 
the  plaintiff  that— 

The  boy  driving  the  wagon  asked  Bennie 
Kleinberg  to  open  the  gate,  which  Elleinberg 


did,  pushing  the  gate  toward  the  alley,  "the 
horse  went  in  and  tiie  back  wheel,  the  hub  of 
the  wagon,  drew  the  gate  off,  the  bade  wheel 
on  the  south  side  of  the  wagon.  I  saw  it.  Ben- 
nie Kleinberg  did  not  shore  the  gate  all  the 
way  open.  I  saw  him,  and  I  jumped  off  the 
wagon  before  he  opened  the  gate.  The  horse 
was  then  about  4  feet  from  the  gate,  standing 
still.  It  started  too  quick  and  the  hub  got 
caught.  It  was  open  about  6  feet  The  gate 
was  still  moving  when  the  horse  started  to 
go  in." 

Dr.  John  A.  Oawood,  a  witness  for  plaintiff, 
teatlfled :  That  he  had  b«en  a  phyatdan  fer 
20  years  and  a  surgeon  for  10  years  practic- 
ing in  the  dty  of  St.  Louis;  that,  when  he 
arrived  at  the  home  of  the  plalntUC  on  the 
afternoon  of  the  day  upon  wfaidi  plaintiff 
met  with  his  injoriea,  he  found  the  boy  was 
suffering  very  much  and  it  was  dmposalble  to 
make  a  careful  examination.  Inat  night  he 
took  the  boy  to  a  hospital  and  took  X-ray 
photographs  of  his  injuries,  and  thai  put 
him  under  diloroform  and  tried  to  reduce 
the  fracture  of  the  leg,  and  found  it  was 
Impossible  to  .do  so;  that  it  was  Impossilde 
to  retain  the  leg  In  proper  position  by  means 
Of  an  ordinary  plaster  cast  or  splint.  He 
found  an  oblique  fracture  of  the  femur; 
also,  a  fracture  of  the  lower  pelvic  bone  and 
a  fracture  of  the  joint  where  the  head  of 
the  thigh  bone  had  been  driven  Into  the  hip 
bone  and  a  fracture  of  the  hip  twne.  The 
doctor  further  testified  that  the  fracture 
through  the  diaft  of  the  bone  waa  in  on 
oblique  direction  and  about  3^  to  4  inches 
long,  and  that  the  parts  of  tiie  bone  were 
drawn  past  each  other,  and  that  as  the  bone 
was  broken  the  muscles  drew  the  lower  por- 
tion of  the  limb  up,  causing  the  lower  parts 
to  pass  each  other,  and  as  the  bone  was 
broken  In  an  oblique  manner  it  was  impossi- 
ble to  retain  the  bcmes  in  place  with  the 
ordinary  dressing.  He  thereupon  made  an 
incision  In  the  boy's  thigh  down  to  the  bone 
and  wired  the  fragments  of  the  bone  togeth- 
er. That  the  boy  was  in  the  hospital  from 
AprU  2.  1014,  untU  May  28,  1914,  oontlnuous- 
ly.  That  the  Injury  was  of  a  diaracter 
which  would  bring  about  very  mndi  suffer- 
ing and  pain,  and  that  the  plaintiff  suffered 
considerably  for  the  first  four  or  five  weeks. 
That  as  a  result  of  the  Injury  there  was  a 
partial  shortening  of  the  Injured  limb,  per- 
haps a  quarter  of  an  inch.  That  the  short- 
ness of  the  limb,  however,  would  not  be  ap- 
parent, but  would  adjust  Itself  by  a  shifting 
of  the  pelvis,  whldi  would  tilt  In  order  to 
make  up  the  difference;  That  the  leg  would 
undoubtedly  be  less  strong  than  the  other 
for  some  time,  say  for  a  year  or  two. 

On  cross-examination,  Dr.  Cawood  testified 
as  to  the  shortening  of  the  limb,  that  it 
would  not  show  In  the  boy  when  he  was  run- 
ning about,  and  that  the  plaintiff  would  have- 
no  sense  of  having  a  shortened  limb,  and. 
that  "Where  there  was  a  shortening  In  youUk 
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It  ironld  be  compouated  ft>r  by  nature^  md 
that  when  tbe  boy  would  reacb  maptaood  no 
one  -nronld  be  able  to  tdl  that  he  had  ever 
bad  the  fracture. 

On  the  part  of  tbe  defendant,  Herman  Rln- 
derknecht,  Jr.,  tecrtlfled  as  a  witness:  That 
he  was  a  son  of  the  defendant  and  was  driv- 
iog  the  horse  and  wagon  for  his  father  on  the 
day  on  which  plaintiff  met  his  Injuries. 
That  he  "approached  the  gate  a  little  diag- 
onally. Ibat  the  front  wheels  were  a  little 
farther  sonth  than  the  rear  ones.  That  the 
wagon  Is  6  feet  8  Inches  from  outside  hub 
to  hub,  and  Imth  axles  are  the  same  gaoge. 
That  Klelnberg  opened  the  gate,  pretty  fast, 
and  all  tbe  way.  I  went  In  the  yard  and  the 
wheel  got  on  gravel,  slid  onto  the  gate,  and 
tbe  rear  wheel  hit  the  gate  and  It  fell,  the 
north  npric^t  of  the  gate  falling  on  the  plaln- 
titr,  who  was  on  the  sidewalk  about  S'A  feet 
from  the  shed  and  some  20  to  22  feet  from 
tbe  alley.  This  was  a  slow  horse.  The  gate 
stopped  before  I  started  in,  and  the  horse 
stood  8  feet  from  it" 

Mrs.  Fred  Rlnderknedit,  a  witness  for  de- 
fendant, testlfled :  That  she  ^as  a  daughter- 
in-law  of  the  defendant  and  was  in  the  de- 
fendant's store  just  before  tbe  accident,  and 
as  she  passed  out  the  rear  door  of  the  gro- 
cery she  saw  the  horse  and  wagon  come  in- 
to the  yard  when  the  gate  fell,  "noticed  the 
horse  make  a  Jump  as  if  anxious  to  get  out 
of  the  harness,  and  the  gate  was  nearly  open 
at  the  time.  The  horse  made  kind  of  a  swift 
more  as  it  was  coming  through  the  gateway ; 
did  not  see  the  horse  until  it  got  into  the 
yard." 

Defendant  adduced  one  witness,  a  car- 
penter, who  testlfled  he  bad  put  the  gate  in 
good  shape  about  three  months  before  the 
date  of  tbe  accident;  and  there  were  sev- 
eral witnesses  who  testified  that  the  plaintiff, 
after  his  return  from  the  hospital,  played 
around  with  other  children  in  the  neighbor- 
hood seemingly  in  as  good  a  condition  as  he 
ever  was. 

Appellant's  sole  assignment  of  error  is  that 
the  verdict  of  $1,  in  favor  of  plaintiff  and 
against  tbe  defendant,  in  view  of  the  testi- 
mony adduced  at  the  trial,  is  so  grossly  in- 
adequate and  contrary  to  the  evidence  and 
the  weight  of  the  evidence  as  to  indicate 
bias,  pr^udlce,  or  passion  on  the  part  of  the 
jnry.  We  have  set  forth  the  testimony  at 
some  Imgth,  In  that  it  was  earnestly  urged 
by  learned  counsel  for  the  respondent  here 
that  the  plaintiff  had  not  in  point  of  fact 
made  out  a  ca^e  entitling  him  to  go  to  the 
jury,  and  that  for  that  reason  the  verdict 
should  not  be  set  aside.  The  point  is  not 
well  taken,  as  even  a  casual  reading  of  the 
testimooy  will  show.  That  at  the  time  the 
case  was  tried  below  counsel  for  the  de- 
fendant was  satisfied  on  this  point  Is  evi- 
denced by  the  fact  that  no  motion  was  made 
at  the  cloae  of  the  plalntUTs  case  to  take  the 


case  fram  tbe  Jviy,  nor  was  any  peremptory 
iBstmction  asked  at  the  close  of  the  entire 


[1]  Having  concluded  that  the  case  Is  one 
for  the  Jury,  we  next  examine  the  instruc- 
tion on  the  measure  of  damages.  We  find 
that  the  conrt,  at  the  request  of  the  plain* 
tiff,  Instructed  the  Jury  as  follows: 

"If  the  Jury  finds  for  the  plaintiff,  they  will 
assess  his  damages  at  such  a  sum  as  they  be- 
lieve from  the  evidence  will  oompensate  him  for 
injuries  sustained  by  Iiim,  directly  caused  by 
the  neKligenoe  of  defendant  as  set  forth  in  these 
instructions  and  as  shown  by  the  evidence,  if 
any.  And,  in  estimating  the  amount  thereof, 
they  will  take  into  consideration  tbe  physical 
injuries  received,  if  any;  tbe  character  and  ex- 
tent thereof,  and  whether  tbey  are  permanent 
in  their  nature;  and  the  tx>dily  pain  and  mental 
■ngnish  endnted  and  suffered  by  plaintiff,  if 
any;  altogether  not  to  exceed  tbe  sum  of  $?,• 
600." 

And  at  the  request  of  tbe  defendant  the 
court  instructed  the  Jury  that  the  piaintitr 
had  not  been  injured  in  fats  earning  capacity, 
and  that  if  the  Jury  returned  a  finding  In 
favor  of  plaintiff  they  should  not  allow  him 
any  damages  for  any  expected  loss  of  earn- 
ings either  during  his  minority  or  thereafter. 
There  Is  no  complaint  that  either  instruction 
was  not  \>roper ;  we  set  them  forth  so  that 
we  may  see  to  what  extent  the  Jury,  in  ar- 
riving at  their  verdict  of  $1  in  favor  of  plain- 
tiff, may  have  been  guided  by  them. 

When  we  consider  the  plaintiff's  injuries, 
and  rememl)ering  that  the  defendant  did  not 
Introduce  any  evidence  to  combat  the  tes- 
timony of  plaintiff's  physician  as  to  their 
nature  and  extent,  nor  to  minimize  their  ex- 
tent except  as  to  their  permanency,  we  have 
before  us  a  nominal  verdict  for  tbe  plaintiff 
in  the  sum  of  91  returned  by  the  Jury  as 
full  compensation  to  one  who  has  suffered  an 
oblique  fracture  of  the  upper  thigh  bone,  as 
well  as  a  fracture  of  the  lower  pelvic  bone 
and  a  fracture  of  the  Joint  where  the  head 
of  tbe  thigh  bone  had  been  driven  Into  the 
hip  bone,  and  a  fracture  of  the  hip  bone, 
whldi  Injuries  required  an  operation,  the 
opening  up  of  the  dilgh  to  the  bone,  and  the 
wiring  together  of  the  fragments  of  the  frac- 
tured bones,  which  injuries  caused  great  suf- 
fering to  the  plaintiff  for  four  or  five  weeks 
and  necessitated  bis  remaining  in  the  hospi- 
tal for  a  period  of  eight  weeks,  and  resulted 
In  a  shortening  of  his  left  limb  one-fourth 
of  an  indi,  which,  while  not  perceptible  after 
the  boy  left  the  hospital,  yet  was  a  perma- 
nent condition,  though  not  noticeable  by  rea- 
son of  the  fact  that  the  shortening  was  com- 
pensated by  the  tilting  of  the  pelvis. 

[2,  3]  The  plaintiff  is  entitled  to  full  com- 
pensation for  his  physical  injuries,  consider- 
ing their  character  and  extent  and  the  perma- 
nency of  their  nature  and  for  his  bodily  pain 
and  mental  anguish  suffered  by  him,  and  no 
fair-minded  person  can  but  conclude  that  the 
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verdict  to  grosalj  Inadeqaat*  and  most  bare 
been  arrived  at  In  disregard  of  the  evidence. 
The  verdict  cannot  be  sustained  In  the  U^t 
of  reason  or  Justice.  We  bave  gone  over 
Hie  record  In  an  oideavor  to  nnderstand 
wbat  could  have  Influenced  the  Jury,  having 
found  for  plalntur,  to  limit  his  recovery  to 
the  snm  of  $1.  We  find  there  vras  testimony 
permitted  to  be  Introduced  to  the  effect  that 
the  defendant  had  paid  the  hospital  and  doc- 
tor bills  for  the  plalntUI.  Whether  the  Jury 
took  that  testimony  Into  consideration  in 
arriving  at  their  verdict  we  do  not  know. 
Such  testimony,  however,  cannot  be  consider- 
ed in  arriving  at  wbat  sum  the  minor,  here 
suing  by  his  next  friend,  is  entitled  to  as 
fuU  compensation  for  tbe  injuries  he  has 
sustained  by  a  negligent  act  of  the  defend- 
ant. The  size  of  the  verdict  Is  so  grossly 
Inadequate  under  the  evidence  and  the  In- 
Btmctions  that  It  "shocks  the  understanding," 
and  we  bold  indicates  prejudice,  passion,  or 
bias  on  the  part  of  the  Jury  against  plain- 
tiff. Fischer  v.  City  of  St.  Louis,  189  Mo. 
667.  88  S.  W.  82, 107  Am.  St  Bep.  380;  Cra- 
ton  V.  Huntzlnger  (Sup.)  187  S.  W.  48,  and 
cases  dted. 

To  the  end  that  Justice  may  be  subserved, 
we  bold  that  the  trial  court  erred  in  over- 
ruling plaintifTs  motion  for  a  new  triaL 
Therefore  the  Judgment  Is  reversed,  and  the 
cause  remanded,  with  directions  to  the  low- 
er court  to  set  aside  the  order  overruling 
appellant's  motion  for  a  new  trial;  to  sus- 
tain that  motion  and  grant  appellant  a  new 
trial;  and  for  further  proceedings  In  the 
cause. 

&EZNOLDS,  P.  J.,  and  ALLBN,  X,  concur. 


BECK  V.  METROPOLITAN  LIFE  INS.  CO. 
(No.  15271.) 

(St.  Loula  Court  of  Appeals.    Missouri.    Dec.  3, 
1&18.) 

1.  Inbubanck  «=>668(7)— Lira  Insubancs— 
Health  at  Issuance  of  Pouct— Question 

FOB  JUBT. 

Whether  insured  was  in  sound  health  at 
Issuance  of  life  policy,  as  conditioned  therein, 
held,  under  evidence,  question  for  Jury. 

2.  Inbcbance  «=a6G8(l)— iLmt  Insubawce— 
Vexatious  Refusal  to  Pat— Damages  and 
Attorney's  Fees— Question  fob  Jubt. 

Question  of  damat^es  and  attorney's  fees  for 
allpRod  vexatious  refusal  to  pay  life  Insurance 
held,  under  evidence,  question  for  jury. 

8.  Tbial  *=a236(l)— Instbuctions— Cbedibil- 
ITY  OF  Witness. 
Provision  of  requested  instructions,  that  in 
determining  credibility  of  a  witness  his  "gen- 
eral reputation  for  truth  and  veracity,  chastity, 
and  morality  as  shown  by  the  evidence,"  may 
be  considered,  Is  nnwarranted. 


Appeal    tnm    St    Loote   Obvnlt    Court; 
James  B.  Withrow,  Judge. 
"Not  to  be  officially  pubUAed." 

Actum  by  Kaq;>er  Beck  against  the  Met- 
ropolitan Life  Insurance  C!ompany.  From  a 
Judgment  for  plaintiff,  on  appeal  from  a  Jus- 
tice, defendant  appeals.    Affirmed. 

Fordyce,  HolUday  ft  Wblte  and  "Hiomas  0. 
Stokes,  all  of  St  Louis,  for  appellant. 

James  J.  (yDonohoe,  ot  St  Louis,  for  re- 
spcmdent 

ALLBN,  J.  Tbls  is  an  action,  originating 
before  a  Justice  of  the  peace,  on  a  policy  of 
Insurance  Issued  by  the  defendant  on  April 
6,  1914,  Insuring  the  life  of  Lena  Beck 
In  favor  of  plaintiff,  husband  of  the  Insured 
and  named  as  benefldary  therein.  The  in- 
sured died  on  January  IS,  1915,  and  in  due 
time  plaintiff  famished  defendant  with 
proofs  of  death  and  demanded  payment  of 
the  amount  of  tbe  policy,  but  the  defendant 
denied  liability  and  refused  to  make  such 
paymeit  Plaintiff  prevailed  before  tbe  Jus- 
tice of  tbe  peate,  and  defendant  appealed  to 
the  circuit  court  where  a  trial  de  novo,  be- 
fore the  court  and  a  Jury,  resulted  In  a  ver- 
dict and  Judgment  for  plaintiff  in  tbe  sum  of 
I21A.39,  being  the  amount  Of  Insurance  pro- 
vided for  In  the  policy,  to  wit,  f  102,  with  in- 
terest thereon,  together  with  10  per  cent, 
damages  and  an  attorney's  fee  of  f  100,  as 
for  vexatious  refusal  to  pay.  From  this  Judg- 
ment the  defendant  prosecutes  tbe  appeal  be- 
fore us. 

Tbe  petitlcn  is  in  tbe  usual  form.  De- 
fendant filed  no  answ«-,  but  sought  to  avoid 
liability  on  the  ground  that  tbe  insured  was 
suffering  from  mitral  regurg^ltation,  or  heart 
disease,  at  the  time  when  she  made  applica- 
tion for  the  policy,  of  whldi  disease  she  6ul> 
sequently  died;  and  that  consequently  die 
was  not  in  sound  health  at  the  time  of  tbe 
Issuance  and  delivery  of  the  policy,  as  re- 
quired by  the  following  provision  or  condition 
thereof,  viz.: 

"Provided,  however,  that  no  obligation  is  as- 
sumed by  tbe  company  prior  to  the  date  hereof, 
nor  unless  on  said  day  the  insured  is  alive  and 
In  sound  health." 

Plaintiff,  to  sustain  the  issues  on  his  part. 
Introduced  in  evidence  the  pdlcy  sued  uix>ii. 
with  proof  that  the  premiums  thereon  had 
been  duly  paid,  made  proof  of  the  death  of 
the  Insured  and  of  demand  made  apon  defend- 
ant and  the  latter's  refusal  to  comply  there- 
with, and  also  adduced  testimony  tending  to 
show  the  condition  of  the  insured's  health  at 
the  time  of  the  Issuance  of  the  policy  and 
thereafter.  Plaintiff  testified  that  bis  wife, 
the  insured,  was  In  good  health  until  tbe  early 
part  of  December,  1914,  at  whidi  time  a  phj-- 
sidan.  Dr.  Thompson,  was  called  to  treat 
her.    A  witness  for  plaintiff,  Mrs.  Sdiwein^ 
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testified  tbat  during  1914,  until  Novemborof 
that  year,  sbe  worked  at  tbe  same  place  as 
did  the  Insured,  and  that  the  latter  always 
appeared  to  be  In  good  health ;  that  the  In- 
sured became  Ul  about  two  weeks  before 
Christinas  of  that  year.  Another  witness, 
Mrs.  Salg,  testified  that  Lena  Beck  did  wash- 
ing for  h«-  during  1913  and  1814,  and  was 
in  good  health  until  December,  1914.  Anoth- 
er witness,  a  sister-in-law  of  the  insured, 
testified  that  the  latter  appeared  in  every 
way  in  good  ,health  until  Decembw,  1914, 
when  Dr.  Thompson  was  called  to  treat  her. 
It  further  appeared  that  upon  the  insur- 
ed's written  application  fOr  the  policy  a 
"medical  Inspector"  for  defendant  certified 
that  be  had,  on  March  19,  1914,  "personally 
seen  and  inspected  •  •  •  the  life  pro- 
posed for  insurance^"  and  that  in  his  opinion 
"said  life"  was  in  good  health  and  of  good 
constitution. 

Plaintiff  also  adduced  testimony  respect- 
ing the  reasonable  value  of  tbe  services  of 
plalntUTs  attorney  in  tbe  action. 

The  defendant  Introduced  no  evidence  otb- 
s  than  tbe  proofs  of  death  filed  with  the 
(tanpany.  Such  proofs  consisted  In  part  of 
;be  signed  statement  of  Dr.  Thompson,  the 
pbjsidan  who  attended  tb($  Insured  in  ber 
last  illqees.  In  this  It  is  stated:  "The 
cause  of  death  was  as  follows:  Mitral 
r^nrgltatlon.  Duration,  2  yrs."  It  Is  there- 
in further  stated  that  the  physician  had  not 
attended  tbe  deceased  for  any  other  disease 
or  diseases,  and  that  he  attended  ber  from 
Uarcb  10,  1914,  to  January  15,  1916  (sic). 

As  a  part  and  parcel  of  these  proofs  of 
death,  however,  appears  the  statem^it  of  tbe 
dalmant  this  plaintiff,  wherein  it  is  stated 
that  the  duration  of  the  last  sickness  of  tbe 
msared  was  three  months;  tbat  slve  first  con-: 
mlted  a  physician  for  such  sickness  about 
three  months  prior  to  ber  death;  that  she 
Vis  confined  to  her  home  by  the  last  illness 
about  one  month ;  and  tbat  she  had  had  no 
tkknesa  prior  thereto. 

[1]  Appellant  contends  that  tbe  trial  court 
ored  In  refusing  to  peremptorily  direct  a 
Terdict  for  it;  but  this  Insistence  is  mani- 
festly without  merit.  Tbe  evidence,  in  effect, 
is  precisriy  like  that  which  we  bad  before  us 
in  the  recent  case  of  Hicks  V.  Metropolitan 
life  Ins.  Co.,  196  Mo.  App.  162,  190  S.  W. 
661.  For  tbe  reasons  there  stated  (196  Mo. 
App.  loc  dt.  171  et  sea-,  190  S.  W.  661),  the 
(■»se  before  us  was  obviously  one  for  tbe 
jarj,  and  the  demurrer  to  the  evidence  was 
«-eU  ruled. 

[!]  The  action  of  the  trial  court  in  submit- 
ting to  tlie  Jury  the  question  of  damages  and 
iittomey's  fee  for  alleged  vexatious  refusal 
tu  pay  Is  assigned  as  error ;  but  for  the  rea- 
sons stated  in  the  Bicks  Case,  supra,  which 
seed  not  be  here  repeated,  we  think  tbat  tbe 
qaestion  was  cme  for  the  Jury. 
E3]  Tlie  refusal  of  a  '^credibility  Instruc- 


tioa"  offered  by  defendant  is  assigned  as  er- 
ror. Tbe  court,  of  Its  own  motl<n,  gave  an  in- 
struction tiling  tbe  Jniy  that  they  were  tbe 
sole  Judges  of  tbe  oradibilUy  of  tbe  witnesses 
and  the  weight  to  be  givm  to  tneir  testimo- 
ny ;  and  tbat  In  determining  such  credlMlity 
and  weight  they  might  take  into  considera- 
tion "tbe  character  of  the  witness,  his  or 
ber  manner  on  the  stand,  his  or  her  interest, 
if  any,  in  the  result  of  the  trial,  bis  or  ber 
relation  to  or  feeling  toward  the  parties  to 
the  suit,  the  probatdllty  or  ImprobabUity  ot 
hia  or  her  statements,  as  well  as  tbe  other 
facts  and  circumstances  given  in  evidence." 
This  Instruction,  which  is  not  complained  <^ 
covers  some  of  tbe  ground  covered  by  defend- 
ant's refused  instruction.  Tbe  latter,  bow- 
ever,  contained  the  following: 

"In  determining  the  credibility  of  any  witness 
and  the  weight  to  be  given  to  his  or  her  testi* 
raony,  the  jury  may  take  Into  consideration  the 
diaracter  of  the  witness  and  his  or  her  general 
reputation  for  troth  and  veracity,  chastity  and 
morality  as  shown  by  the  evidence.  *  *  • 
And  if  the  jury  believe  from  the  evidence  that 
any  witness  lias  knowingly  sworn  falsely  to  any 
material  fact,  they  are  at  liberty  to  disregard 
and  reject  all  or  any  part  of  the  testimony  of 
snch  witness." 

Tbat  portion  of  this  refused  instruction 
which  purported  to  authorise  the  jury  to  take 
Into  consideration  the  "general  reputation" 
of  any  witness  "for  truth  and  veracity,  chas- 
tity and  morality  as  shown  by  tbe  evidence," 
was  wholly  unwarranted,  and  for  this  reason, 
if  for  none  other,  the  instruction  was  quite 
properly  refused. 

Tbe  Judgment  should  be  afilrmed,  and  it 
Is  so  ordered. 

RBTNOLDS,  P.  3^  and  BBCKiSt,  X,  con- 

ctir. 


WEISB  V.  SOVEREIGN  CAMP  OP  WOOD- 
MEN  OF   THE    WORLD.     (No.   15249.) 

(St.  Louis  Court  of  Appeals.     Misuari.     Dec. 
8,  1918.) 

1.  Inbubanoe  «s>817(2)— AonoH  oir  Poliot 

— BCBDKir    OF    PBOOr— MlSBBPBESENTATIOHS 

IN  Appuoation. 
In  an  action  on  a  fraternal  life  insurance 
certificate,  wherein  plaintiff  admitted  that  as- 
sured's  signature  to  the  application  was  genu- 
ine and  that  tbe  application  represented  that 
assured  bad  not  been  rejected  by.  other  compa- 
nies, the  burden  was  on  plaintiff  to  overcome 
defendant's  prima  facie  showing  of  misrepre- 
sentations, and  not  on  defendant  to  show  that 
tbe  applicant's  answers  were  in  fart  his. 

2.  Insubance  «=>S26(1)  —  LirE  Insubanci^ 

POUOT— I N8TEUCTI0N8. 
In  an  action  on  a  fraternal  life  insurance 
certificate,    wherein   misrepresentations   in    the 
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application  were  alleged,  evidence  that  the 
examining  physician  had  filled  in  applicant's 
answers  in  the  application  and  report,  and  that 
these  were  inaccuracies,  held  not  sufBdent  to 
warrant  an  instruction  aa  to  whether  or  not 
the  answers  of  the  applicant  were  in  fact  his; 
applicant's  signature  being  admitted. 

Appeal    from    St    Lotiis    Circuit    Court; 
Thomas  L.  Anderson,  Judge. 
"Not  to  be  officially  published." 

Action  by  Louise  Wdse  against  Sovereign 
Camp  of  Woodmen  of  the  World.  Judgment 
for  plaintiff,  and  defendant  appeals.  Revers- 
ed and  remanded,  with  Instructions. 

Richard  A.  Jones,  of  St  Louis,  for  appel- 
V  lant 

Charles  F.  Krone  and  August  Wals,  both  of 
St.  Louis,   for   respondent 

BECKER,  J.  This  is  an  appeal  from  a 
Judgment  In  the  sum  of  9790  In  favor  of 
plaintiff  below  and  against  defendant,  on  a 
certificate  of  life  Insurance  Issued,  during 
his  lifetime,  to  Edward  C.  Weise,  the  hus- 
band of  plaintiff. 

It  Is  admitted  that,  during  all  the  times 
involved  herein,  the  defendant.  Sovereign 
Camp  of  the  Woodmen  of  the  World,  was  a 
fraternal  benefldary  association  incorporated 
under  the  laws  of  the  state  of  Nebraska; 
that  In  January,  1913,  Edward  C.  Weise 
made  application,  at  St.  Louis,  through 
Terminal  Camp  No.  234,  a  local  camp  of  the 
defendant,  to  become  a  member  thereof  and 
for  a  beneficiary  certificate  in  which  the 
plaintiff,  wife  of  the  applicant,  was  to  be 
designated  as  beneficiary.  In  due  course 
said  Weise  was  accepted  as  a  member,  and 
the  benefit  certificate  herein  sued  on  was 
issued  to  him.  In  which  the  plaintiff  Is  nam- 
ed beneficiary. 

It  Is  admitted  that  the  deceased  signed  the 
application  for  the  benefit  certificate  sued 
upon.  The  application  contained  these  state- 
ments and  answers: 

"Did  you  ever  fail  to  obtain  life  insurance 
applied  for^  A.  No. 

"Has  any  physician  declined  to  recommend 
you  for  life  insarance?    A.  No. 

"Have  you  ever  had  any  disease  of  the  fol- 
lowing named  organs:  Liver  or  kidney?  A. 
No." 

And  It  was  conceded  by  plaintiff  at  the 
trial  below,  as  it  is  conceded  by  respondent, 
plaintiff  below,  that.  If  such  representations 
were  made  and  any  one  of  them  was  false, 
plaintiff  cannot  recover,  and  this  because 
each  of  such  statements  were  declared  and 
warranted  by  the  applicant  to  be  true,  and 
that  if  any  of  them  were  untrue  the  benefit 
certificate  should  be  void  and  all  right  or 
rights  of  any  person  or  persons  thereunder 
should  be  forfeited. 

Plaintiff   introduced   the  application   for 


the  benefit  certificate  and  the  benefit  certifi- 
cate In  evidence,  -which  disclosed  the  plain- 
tiff's beneficial  interest  as  his  widow  and 
made  proof  of  compliance  with  the  laws  of 
the  defendant  order  with  reference  to  the 
payment  of  all  the  dues  and  assessments, 
the  death  of  the  Insured,  and  that  proof  of 
death  had  been  submitted  and  a  refusal  on 
the  part  of  the  defendant  to  pay. 

The  defendant  Introduced  testimony  which 
tended  to  prove  that  the  deceased  had  made 
application  to  the  Metropolitan  Life  Insur- 
ance Company  on  Noveml)er  '27,  1910,  for  a 
$1,000  policy  of  life  Insurance;  that  said 
Weise  was  examined  by  a  licensed  physidan 
representing  the  said  Insurance  company, 
and  upon  his  report  the  application  of  the 
defendant  was  rejected  on  the  ground  that 
the  report  of  the  said  physician  showed: 
"Large  amount  of  albumen  in  urine,  reject- 
ed." Defendant  Introduced  further  testi- 
mony to  show  that  tlie  deceased  had  applied 
to  the  Prudential  Life  Insurance  Company 
of  America,  on  January  3,  1911,  for  a  $1,000 
policy  of  Insurance;  that  this  appllcatioa 
contained  questions  in  substance  similar  to 
those  contained  in  the  application  for  the 
benefit  certificate  in  suit  here,  amongst  them 
being  whether  or  not.  any  company  or  associ- 
ation had  ever  declined  to  grant  insurance 
on  his  life,  to  which  the  applicant  had  an- 
swered, "No";  that,  when  Weise  was  ex- 
athlned  by  the  company's  physician,  the  said 
application  of  Weise  was  rejected  on  Janu- 
ary 9,  1911,  because  the  physician  declined 
to  recommend  Weise  for  Insurance  because 
of  the  presence  of  albumen  in  his  urine. 

Dr.  C.  P.  Murrell  was  Introduced  as  a  wit- 
ness on  behalf  of  defendant,  and  testified 
that  he  had  been  a  practicing  physician  in 
the  city  of  St  Louis  for  over  15  years  and 
was  a  member  of  the  same  camp  that  de- 
ceased was  a  member  of,  and  he  was  one 
of  its  examining  t^ysidans;  that  he  had  ex- 
amined the  deceased  In  connection  with  hH 
application  for  membership  and  upon  being: 
shown  the  application  In  question,  which 
consisted  of  three  pages — questions  and  an- 
swers— two  pages-  containing  the  questions 
and  answers  to  which  the  name  of  the  de- 
ceased was  subscribed,  and  the  third  page 
made  up  the  data  filled  in  by  the  physleinn 
and  signed  by  him  as  such.  Dr.  Murrell 
testified  that  he  wrote  in  the  answers  to 
the  questions  in  the  application  at  the  time 
he  examined  said  Weise;  that  among  the 
answers  to  the  questions  contained  In  the 
two  pages  subscribed  by  said  Weise  were 
those  hereinabove  referred  to,  namely,  that 
Weise  had  not  theretofore  applied  for  other 
Insurance  and  been  rejected,  that  the  an- 
swers as  they  api>eared  to  each  of  the  ques- 
tions as  written  by  him  are  in  accord  wirh 
the  information  given  him  at  the  time  by 
said  Weise,  and  that  Weise  signed  his  name 
at  the  bottom  of  the  second  page  of  the 
application  in  his  presence;  that  be  asked 
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tbe  queBtkHia  and  actually  put  down  the  an- 
swers tJtie  way  tbey  were  given  blm. 

Co  cross-examination,  the  witness  stated 
that  trom  Us  own  memory  be  could  not 
actually  remember  what  particular  answers 
were  made  to  him  by  Weise,  but  that  what- 
ever answers  were  recorded  on  tbe  applica- 
tion were  correct  answers  as  given  blm  by 
Welae  in  response  to  the  questions  therein. 
His  attention  was  called  to  tbe  fact  that,  in 
answer  to  what  Welae's  father  had  died  of, 
were  the  words,  "Cerebral  Hem."  When 
asked  whether  Weise^  who  was  engaged  in 
the  basiness  of  delivering  coal  and  ice,  used 
tbe  words,  "cerebral  hemorrhage,"  he  stated 
tbat  he  might  not  have  used  those  particular 
words;  that  they  were  medical  terms  which 
correctly  expressed  what  Welae  had  told  him 
bis  father  had  died  of,  namely,  hemorrhage 
of  tbe  brain.  The  same  explanation  wa.s 
made  by  this  witness  when  asked  as  to  tbe 
use  of  the  words,  "pernicious  enemla,"  which 
appeared,  as  the  answer,  as  tbe  cause  of  the 
death  of  deceased's  mother.  This  witness 
was  handed  the  third  page  of  the  application, 
which  contained  a  report  in  form  of  answers 
to  questions,  filled  out  by  him  as  physician 
and  signed  by  him,  and  his  attention  was 
directed  to  the  fact  tbat  in  this  report  be 
bad  stated  the  drcnmference  of  Welse's 
cbest  at  complete  expiration  as  37  inches, 
and  that  the  circumference  of  his  chest  ai  in- 
spiration was  34  Inches,  which  measurements 
Dr.  Murrell,  after  various  questions,  ad- 
mitted were  transposed  and  should  have 
been  37  inchea  at  inspiration  and  34  laches 
at  expiration.  He  was  also  asked  the  fol- 
lowing question: 

''Ton  don't  remember  whether  these  answers 
— did  yon  ever  fail  to  obtain  life  insurance  ap- 
plied for— yoa  don't  remember  whether  thaf  s 
rorrect  or  not,  now?  A.  No,  air;  put  them 
down  tbe  way  he  gave  them  to  me.  Couldn't 
do  otherwise." 

Tbe  witness  farther  stated  that  he  Iiad 
examined  Welae's  urine  at  the  time  he 
(Weise)  made  application,  and  found  no  al- 
bnmen  or  sugtir  therein. 

In  rebnttal,  plabatlff  introduced  Louise  E. 
Weise,  the  plaintifT,  and  there  were  exhibit- 
ed to  her  a  copy  of  the  alleged  application 
of  Edward  C.  Weise  to  the  Metropolitan 
Life  Insurance  Company,  and  also  the  alleg- 
ed application  of  said  Weise  to  the  Pru- 
dential Insurance  Company  x>t  America, 
which  had  theretofore  been  received  in  evi- 
dence. She  denied  that  tbe  signatures,  Ed- 
ward C.  Weise,  attached  to  said  applications, 
were  the  signatures  of  her  husband,  and  she 
farther  denied  that  the  signature,  Louise 
B.  Weise,  attached  to  the  application  of  the 
Metrc^MlItan  Life  Insurance  Company,  was 
her  signature,  or  that  it  was  In  her  hand- 
writing. 

On  cross-examination,  this  witness  admit- 
ted tbat  tbe  signatures  on  the  application 


and  benefit  certificate  in  question  in  this  suit 
were  the  signatures  of  her  deceased  hus- 
band, Edward  C.  Weise. 

Plaintur  in  rebuttal  also  introduced  sev- 
eral witnesses  who  testified  that  the  deceased 
worked  hard  and  for  long  hours  every  day 
in  delivering  coal  and  ice  and  in  handling 
feed  and  grain,  and  so  far  as  they  knew  he 
had  not  been  sick  in  tbe  years  they  knew 
him,  except  perhaps  a  cold;  that  tbe  deceased 
went  on  with  his  usual  work  up  to  within 
2^  months  of  his  death. 

The  assignments  of  error  are  directed 
solely  to  the  giving  of  certain  instructions 
requested  by  plalntlCT  and  the  refusal  of 
instructl<ms  requested   by  the  defendant 

The  following  instruction  given  by  the 
court  at  .the  request  of  the  plaintltC  is  com- 
plained of  as  error: 

"Hie  court  Instructs  the  jury  that  the  bur- 
den of  pro*f  is  on  the  plaintiff  to  establish,  by 
the  preponderance  or  greater  weight  of  the  evi- 
dence, the  facts  necessary,  to  a  verdict  in  her 
favor  under  these  instructiona ;  but  the  burden 
of  proof  is  on  defendant  to  show  the  fact,  if  it 
be  a  fact,  that  Edward  C.  Weise  answered, 
'No,'  to  the  specific  inquiries  contained  in  the 
api^catlan  for  membertliip  in  the  defendant  as- 
sociation, offered  in  evidence,  which  is  as  fol- 
lows, 'Did  yon  ever  fall  to  obtain  life  insur- 
ance applied  for?'  and,  'Has  any  physician  ever 
dodined  to  recommend  you  for  life  insur- 
ance?' "  (Then  follows  the  definitions  of  "bur- 
den of  proof  and  "preponderance  of  evi- 
dence.") 

[1]  It  is  dear  that  tbe  giving  of  tbis  in- 
struction was  error,  in  that  it  placed  tlie 
burdoi  of  proof  upon  the  defendant  to  show 
that  the  answers  to  the  questions  in  the 
application  for  the  benefit  certlflcate  were 
in  Cact  the  answers  of  the  deceased  when  it 
was  admitted  by  the  plaintiff  tliat  the  ap- 
plication containing  the  questions  and  an- 
swers bore  the  signature  of  said  Weise.  In 
this  state  of  the  record,  the  burden  of  proof 
was  upon  plaintiff  to  overcome  by  a  pre- 
ponderance of  the  evidence  (such  as  fraud, 
deceit,  or  misrepresentation)  the  prima  fade 
showing  which  the  introduction  of  the  ap- 
plication for  the  benefit  certificate  contain- 
ing the  questions  and  answers,  and  admitted- 
ly signed  by  the  deceased,  made  for  the  de- 
fendant. In  this  connection,  see  Hemdon 
V.  Triple  Alliance,  4B  Mo.  App.  426;  Vette 
V.  HofTman  ft  Evans,  111  Mo.  App.  588,  86 
S.  W.  604;  N.  Y.  Life  Ins.  Co.  v.  Fletcher, 
117  U.  S.  519,  6  Sup.  Ct  837,  29  L.  Ed.  934. 
If  any  other  rule  prevailed,  contracts  could 
not  be  made  or  business  fairly  conducted. 
Tbe  giving  of  this  instruction  was  prejudi- 
cial error. 

Inasmuch  as  tlie  case  will  have  to  lb  re- 
versed and  remanded,  it  is  well  to  note  that 
Instmctlon  No.  3,  given  on  behalf  of  plain- 
tiff, should  not  have  been  given.  It  reeds  as 
follows : 

"The  court  instructs  the  Jury  that  Dr.  C.  P. 
Murrell  conducted  the  medical  examination  and 
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wrote  out  tbe  answetB  to  tiie  questions  pro- 
potrndecl  by  Bdward  O.  Weise  upon  his  appli- 
cation for  admission  into  the  defendant  oider, 
and  that  he  did  so  as  the  agent  of  the  defend- 
ant Mder  in  his  capacity  as  subordinate  medi- 
cal examiner.  If  therefore  you  find  from  the 
evidence  that,  either  before  or  after  Edward  O. 
Weise  signed  the  paper  introduced  in  eyidence 
as  the  application  and  medical  examination, 
said  Dr.  C.  P.  Murrell,  in  conducting  said  med- 
ical examination,  wrote  out  the  answers  to  the 
printed  questions  in  tbe  blank  form  with  respect 
to  the  refusal  of  doctors  to  recommend  him  for 
insurance  or  to  liis  failure  to  obtain  insurance 
applied  for,  and  that  the  answers  as  written 
out  by  him  were  written  arbitrarily  without 
his  having  received  them  from  Edward  O. 
Weise  or  were  intentionally  oi  erroneously 
written  out  by  the  said  O.  P.  Murrell,  to  a  dif- 
ferent meaning  from  that  given  by  Edward  C. 
Weise,  and  that  the  answers  were  not  there- 
after communicated  and  approved  by  E>dward 
O.  Weise,  then,  if  you  so  find,  the  answers  are 
not  the  answers  of  Edward  O.  Weise  but  of 
Dr.  C.  P.  Murrell;  and  thdr  falsity  in  such 
event  is  immaterfal  to  this  case  and  ctmstitutes 
no  defense." 

[2]  There  Is  no  CTldence,  either  by  express 
testimony  or  the  presence  of  any  clTcam- 
Btanoes,  from  which  the  conclusion  can  be 
reasonably  drawn  that  Welae  had  not  In 
point  of  fact  answered,  "No,"  to  the  qnes- 
tlons  In  Issue  here,  and  therefore  there  Is 
no  evidence  upon  which  to  base  this  Instruc- 
tion. It  is  probable  that  it  was  g:lven  upon 
the  erroneous  theory  that  the  testimony 
brought  out  In  the  cross-examination  of  Dr. 
Murrell,  examining  physician  for  tbe  de- 
fendant, was  sufficient  to  warrant  a  Jury,  If 
they  Bhonid  so  find,  to  draw  the  inference 
that  the  doctor  did  not  correctly  put  down 
these  answers  to  these  questions,  because 
Dr.  Murrell  admitted  that  the  answers  to  the 
questions  In  the  application,  as  wrltt«i  down 
by  him,  when  he  put  the  questions  to  Weise, 
were  not  In  fact  the  actual  words  used  by 
the  said  deceased,  as,  for  Instance,  that  he 
had  written  down  "cerebral  hemorrhage," 
when  the  deceased  stated  his  father  hud 
died  from  hemorrhage  of  the  brain;  and 
that  he  had  written  down  "pernicious  Kne- 
mia,"  when  the  deceased  had  stated  his  moth- 
er had  died  of  lenemla,  after  suffering  with 
it  for  several  months;  and  that,  in  that  part 
of  the  application  which  formed  the  certifi- 
cate of  the  physician  himself,  he  had,  either 
through  Ignorance  or  inadvertence,  inter- 
changed the  measurement  of  deceased's  chest 
at  Inspiration  and  the  measurement  of  his 
chest  at  expiration.  No  such  Inference  could 
be  predicated  upon  this  testimony,  and  in 
our  view  this  testimony  afTords  no  basis,  and 
is  not  evidence  upon  which  to  submit  to  the 
Jury  the  proposition  put  forth  in  instruction 
No.  S.  Nor  does  it  follow  that  because  the 
physician  d^l  not  use  the  exact  words  giv- 
en him  by  the  deceased  in  answer  to  these 
questions,  and  particularly  so  when,  as  here,  I 


the  witness  directly  teatlfled  tbat  what  be 
wrote  down  was  a  correct ,  statement  of 
Welse's  answers,  though  not  in  the  exact 
words  used  by  the  deceased,  that  the  jury 
should  be  permitted  to  speculate  or  conjec- 
ture as  to  whether  or  not  the  answers,  "No," 
to  the  questions  whether  Weise  had  pre- 
viously made  application  tor  other  insur- 
ance or  had  been  rejected  on  examination 
by  a  physician  therefor,  could  perhaps  have 
been  incorrectly  put  down  by  tbe  examining 
physician.  Beyond  this  testimony  of  Dr. 
Murrell,  we  can  find  no  evidence  whatsoever 
to  sustain  the  giving  of  said  Instmction. 
The  giving  of  this  instruction,  without  any 
evidence  to  base  It  upon,  vras  harmful  error. 

We  hold  that  the  refusal  on  the  part  of 
the  court  to  give  certain  Instructlona  request- 
ed by  tbe  defendant  was  not  error.  All  that 
was  proper  in  these  Instructions,  and  to 
which  the  defendant  was  entitled,  was  fully 
and  completely  covered  In  Instmctlon  No.  2, 
given  by  the  court  at  the  request  of  the  de- 
fendant. 

For  the  reasons  assigned,  the  Judgment 
of  the  trial  court  herein  is  reversed,  and  the 
cause  remanded,  that  the  case  may  be  tried 
in  accordance  with  this  opinion.  It  i»  so 
ordered. 

REYNOLDS,  P.  J.,  and  ALLEN,  J.,  con- 
cur. 


JOHNSTON  et  al.  v.  UNITED  RTS.  CO.  OP 
ST.  LOUIS.     (No.  149».) 

(St.  Louis  Court  of  Appeals.     Missouri.     Nov. 
6,  1918.    Behearing  Denied  Jan.  7,  1919.) 

1.  Afpkai,  and  Ebbok  •a>171(8)— I/iKir  roB 

SEBVICES— PaOCKDTIKE. 

Conceding  that  motion  to  set  aside  satisfac- 
timi  of  Judgmmt  and  to  order  execution  in  fa- 
vor of  appellant  claiming  an  attorney's  Um 
required)  an  answer  where  the  motion  was  heard 
as  if  a  denial  of  its  allegations  had  been  filed, 
failure  to  answer  can  avail  appellant  nothing. 

2.  Affeai.  ANn   Bbbob  4=9!^8(4)— Absxncb 

OF  BlIX  OF  BkCKPTIOIIS  —  KXTBRT  OF  RE- 
VIEW. 

No  bill  of  exceptions  having  been  61ed 
presenting  the  evidence  adduced  upon  motion 
to  set  aside  satisfaction  of  judgment,  etc.,  or 
an  exception  to  tbe  overruling  thereof,  it  can- 
not be  adjudged  that  trial  court  erred  in  over- 
ruling motion. 

Appeal    from    St.    Louis    CMrcnlt    Court; 
Wilson  A.  Taylor,  Judge. 
"Not  to  be  offlcially  published." 

Action  by  Mary  Johnston  against  the  Unit- 
ed Railways  Company  of  St.  Louis.  Them 
was  Judgment  for  plaintiff,  and  W.  W.  Co- 
hlcli,  her  attorney,  claiming  lien  upon  pro- 
ceeds of  the  Judgment,  made  a  motion  to 
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set  aalde  Batlstactlon  of  Judgment  and  to 
order  an  execntlon  In  ids  favor.  The  mo- 
tion waa  OTermled,  and  Cohlck,  having  been 
DDsuccesBfal  In  getting  coart  to  set  Aside 
order  overrollng  nJd  motion,  aK)eaIs.  Af- 
firmed. 

Henry  H.  Denlson,  of  St  Louis,  for  ap- 
pellant. 

T.  E.  Francis  and  Chauncey  H.  Clarke, 
both  of  St.  Lonls,  for  respondent 

I 

ALLEN,  J.  Prom  the  abstract  filed  by  ap- 
pellant herein,  It  appears  that  on  October 
19,  1907,  Mary  Johnston,  by  her  attorney, 
this  appellant,  Instituted  an  action  In  the 
circuit  court  of  the  city  of  St  Louis  against 
the  defendant  respondent  In  this  court  to 
recover  damages  for  Injuries  alleged  to  havei 
been  sustained  by  her  while  a  passenger  up- 
on one  of  defendant's  street  cars  In  the  city 
of  St  Louis.  The  abstract  sets  forth  the 
pleadings  In  that  action,  and  It  appears  that 
appellant's  name  was  signed  to  the  original 
petition  filed  therein,  as  attorney  for  Mary 
Johnston ;  however,  after  the  issues  had  been 
made  up  therein,  the  suit  was  dismissed  for 
failure  of  plaintiff  to  prosecute  it  Ther»- 
after  another  suit  was  Instltoted  in  the  dr- 
colt  court  upon  the  same  cause  of  action,  the 
petition  filed  therein  being  signed  by  other 
ooonsel,  appellant's  name  not  appearing 
thereon.  Thereafter  appellant  entered  bis  ap- 
pearance in  the  case  as  "associate  counsel 
for  plaintiff."  Upon  Issue  joined,  the  cause 
was  twice  tried  in  the  circuit  court,  result- 
ing, upon  lite  last  trial,  in  a  verdict  and 
judgment  for  the  plaintiff  therein  In  the  sum 
of  $3,500.  T7pon  defendant's  appeal  to  this 
court  that  Judgment  was  affirmed  (183  Mo. 
App.  403,  166  S.  W.  1105),  and  on  May  22, 
1914,  satisfaction  thereof  was  entered  of  rec- 
ord. Thereafter,  on  December  22,  1914,  this 
appellant  filed  a  motion  In  the  cause,  in  the 
circuit  coort  asserting  an  attorney's  lien  up- 
on the  proceeds  of  the  judgment,  and  pray- 
ing the  comrt  to  set  aside  the  satisfaction  of 
Jadgment  and  to  order  the  issuance  of  exe- 
cution In  Ills  favor  in  the  sum  claimed  to  be 
due  him  ooder  contract  with  the  plaintiff 
In  the  action,  to  wit  $1,330.68.  It  U  recited 
in  the  abstract  before  us  that  thereafter,  no 
answer  to  this  motion  having  been  filed  by 
defendant,  a  hearing  was  had  thereon,  both 
parties  appearii^  by  counsel;  that  certain 
evidence  was  adduced  by  appellant  including 
his  own  testimony,  and  the  court  having 
considered  all  of  the  same  overruled  the 
motion ;  that  tha«af  ter  appellant  unsuccess- 
fully moved  to  set  aside  the  order  overrul- 
ing his  said  motion,  and  thereupon  appealed 
to  Uiis  court  No  bill  of  exceptions,  how- 
ever, was  ever  filed  preserving  the  evidence 
adduced  at  the  bearing  upon  the  motion  in 
controversy  or  an  exertion  to  the  overruling 
thereof. 


[1,  1]  In  this  state  of  tUe  >«»rd.  It  Is 
altogether  clear  that  we  cannot  .adjudge  that 
the  trial  court  committed  error  in  overrul- 
.Ing  appellant's  motion  to  set  aside  the  sat- 
isfaction of  judgment  and  award  him  exe- 
cution. Indeed,  in  the  absence  of  a  bUl  of 
exceptions  the  matter  sought  to  be  reviewed 
is  not  before  us  at  all.  Appellant's  theory 
appears  to  be  that  the  proceeding,  though 
begun  by  motion  In  the  main  case,  is,  In  ef- 
fect, an  Independent  action ;  that  the  mo- 
tion is  to  be  regarded  as  a  petition,  requir- 
ing an  answer  thereto ;  and  that  defendant's 
failure  to  so  answer  must  be  taken  as  a 
confession  of  the  truth  of  the  averments  of 
the  motion ;  and  that  upon  the  facts  set  up 
In  the  motion  appellant  Is  entitled  to  the 
relief  prayed.  This  theory,  however,  Is  quite 
untenable,  independent  of  all  other  considera- 
tions, for  the  reason  that  If  any  answer  to 
this  motion  were  reanired  of  defraidant 
(quite  an  anomaly  in  our  practice),  defend- 
ant's failure.  If  any,  in  this  respect  can  now 
avail  appellant  nothing,  since  the  cause  was 
tried  below  as  though  a  denial  of  the  allega- 
tions of  the  motion  had  been  filed.  See  Mc- 
Murray  v.  McMurray,  258  Mo.  405,  167  S.  W. 
513,  and  cases  cited ;  Bader  v.  Schult  &  Co., 
118  Mo.  App.  22,  94  S.  W.  834.  And  since 
appellant  has  not  brought  to  this  court 
through  the  medium  of  a  bill  of  exceptions, 
duly  filed  and  incorporated  into  this  record, 
the  proceedings  had  at  the  hearing  upon  the 
motion.  It  Is  utterly  impossible  for  us  to 
pass  upon  the  propriety  of  the  ruling  of  the 
trial  court 

It  follows  that  the  Judgment  below  should 
be  affirmed,  and  It  is  so  ordered. 

RBXNOLDB,  P.  J.,  and  BBCKEB,  3.,  con- 
cur. 


DAUOHBRT7  v.  NEOSHO  6RANBT  MIN- 
ING CO.    (No.  2372.) 

(Springfield   CJourt   of  Appeals.     Missouri. 

Nov.  24,  1918.     Rehearing  Denied 

Jan.  2,  1919.) 

1.  Masteb  awd   Sesvant   ®=»90  — Duty  of 
Mastkb— Injtjhies  to  Servant. 

It  la  the  duty  of  a  master  to  always  exer- 
cise due  care  to  the  end  that  his  servant  will 
not  be  injured. 

2.  Masteb  and  Servant  «=s>265(7)— Res  Ipsa 
Loquitur— Mining  Hoists. 

The  doctrine  of  res  ipsa  loquitur  applies  In 
an  action  by  a  servant  for  injuries  occasioned 
by  the  falling  of  a  hoist  or  bucket  in  wMch  he 
was  descending  into  a  mine,  where  the  servant 
had  no  control,  management,  or  opportunity  to 
know  and  be  informed  concerning  the  hoist. 

Appeal  from  Circuit  CSourt,  Newton  Coun- 
ty ;    Charles  L.  llenson,  Judge. 
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Actlon  by  Homer  Dangfaerty,  by  next 
friend,  C.  S.  Dangherty,  against  die  Neoaho 
Granby  Mining  Conqjany.  Judgment  tor 
plalntur,  and  defendant  appeals.    Affirmed. 

A.  E.   Spencer,  of  Joplln,  for  appellant. 
Qaud  B.  Eenney,  of  Joplln,  for  respondent. 

BRADLEY,  J.  Plaintiff  sought  to  recover 
for  personal  injury  upon  a  petition,  tbe  ma- 
terial parts  of  which,  so  far  as  coacenu  this 
cause,  are  as  follows: 

"Hat  on  or  about  the  — —  day  of  Janu- 
ary, 1918,  plaintiflF  was  employed  by  tbe  defend- 
ant, and  was  working  for  defendant  in  tbe 
capacity  of  a  'dammy'  or  assistant  machine  man 
iu  underground  work;  that  said  mine  consisted 
in  part  of  certain  undergromid  rooms  4ind  drifts, 
reached  from  the  surface  by  means  of  a  vertical 
shaft;  that  said  men  who  worked  in  said  un- 
derground rooms  and  dritts  were  lowered  and 
raised  from  and  to  their  work  throni^  said  ver- 
tical shaft,  by  means  of  a  holster  stationed  upon 
and  sbove  ground  and  with  a  steel  cable  which 
was  attached  to  a  large  steel  tub ;  that  said 
appliances  were  used  for  the  purpose  of  hoist- 
ing out  the  mineral  substances  and  debris  which 
was  taken  out  of  said  underground  rooms  and 
drifts,  and  said  apparatus  was  used  also  for  the 
purpose  of  conveying  their  men  and  servants  to 
and  from  their  work  as  above  described;  that 
said  hoisting  apparatus  was  operated  by  one  of 
defendant's  servants,  and  in  his  control,  said 
servant  and  agent  being  stationed  in  the  hoist- 
ing room,  whidi  was  situate  directly  over  the 
vertical  shaft  and  above  the  surface  of  the 
earth ;  that  on  above-mentioned  date  the  plain- 
tiff was  in  the  employ  of  the  defendant  as  a 
'dummy*  or  assistant  machine  man,  and  that  his 
duties  compelled  him  to  work  in  said  under- 
ground rooms  and  'drifts,  and  in  reaching  same 
to  descend  in  such  tub  and  be  hoisted  therefrom 
in  the  same  manner;  that  the  defendant  had 
the  exclusive  control  of  the  operation  of  said 
hoisting  apparatus,  and  the  plaintiff  had  no 
part  in  its  operation  or  control;  that  on  said 
above  date  the  plaintiff  in  the  performance  of 
his  dnties  entered  such  tub,  al<Mig  with  other 
employes  of  the  defendant,  for  the  purpose  of 
being  lowered  into  such  mine ;  that  the  defend- 
ant by  its  agents  and  servants  undertook  to 
lower  and  transport  plaintiff  into  said  mine,  and 
so  negligently  conducted  itself  in  the  premises 
that  such  tub  was  permitted  to  descend  the 
said  shaft  with  great  speed  through  a  distance 
of  100  feet  and  strike  the  bottom  thereof  with 
great  force  and  violence ;  and  that  plaintiff  was 
thrown  with  great  force  and  violence  against 
the  edge  of  the  tub  and  then  upon  the  ground 
below." 

Defendant  filed  a  motion  to  require  plain- 
tiff to  make  his  petition  more  definite  and 
certain,  which  motion  was  treated  more  in 
the  nature  of  a  demurrer,  and  this  motion 
was  sustained.  Plaintiff  refused  to  plead 
further,  and  the  court  rendered  Judgment 
for  defendant  On  timely  motion  by  plain- 
tiff this  Judgment  was  set  aside,  and  defend- 
ant appealed.  The  only  question  here  is  tbe 
sufficiency  of  the  petition.  Defendant,  as  its 
motion  to  make  mora  definite  would  imply, 


Insists  that  It  is  Incumbent  upon  plaintiff 
to  advise  It  by  bis  pleading  wbat  specific 
act  or  acts  of  nei^lgeoce  It  has  conounltted 
vpcm  which  plaintiff  r^es  for  recovery,  and, 
on  the  other  hand,  plaintiff  contends  that  be 
stated  facts  from  which  an  inference  of  neg- 
ligence arises,  and  Invokes  the  rule  of  res 
ipsa  loquitur. 

Our  Supreme  Court,  in  Klebe  v.  Distilling 
Co.,  207  Mo.  loc.  dt  487,  lOB  S.  W.  1057,  13 
li.  R.  A.  (N.  S.)  140,  In  discussing  tbe  rule 
of  rea  Ipsa  loquitur,  In  substance  says  that 
there  Is  such  a  rule,  and  that  It  is  well 
grounded  in  the  Jurisprudence  of  this  state, 
but  the  difficulty  Is  In  the  proper  application 
oC  the  rule  to  the  facts  of  the  particular 
case.  It  Is  there  observed  that  much  of  tbe 
trouble  In  the  application  of  the  rule  will 
disappear  If  we  will  but  bear  In  mind  the  rea- 
son for  the  rule,  and  where  the  reason  for 
the  rule  exists,  the  rule  applies,  but  where 
tbat  reason  does  not  exist,  the  rule  has  no 
appUcatlon.  The  rule  has  Its  birth  and 
origin  In  tbe  law  of  necessity,  and  It  may  be 
broadly  stated  thus: 

"Where  the  means  and  instrumentalities  em- 
ployed by  the  master  are  peculiarly  -within  his 
knowledge  and  under  his  control,  he  is  *  *  * 
in  a  much  better  position  to  explain  the  cause 
of  the  accident  than  tbe  injured  party  is;  then 
the  burden  of  proof  rests  upon  him  to  disprove 
the  negligence." 

1  Thompson's  Commentaries  on  the  Law  of 
Negligence,  f  15,  states  the  rule  as  follows: 

"Where  the  thing  is  shown  to  be  under  the 
management  of  the  defendant  or  his  servants, 
and  the  accident  is  such  as  in  the  ordinary 
course  of  things  does  not  happen  if  those  who 
have  the  management  use  proper  care,  it  affords 
reasonable  evidence,  in  tbe  absence  of  explana- 
tion by  the  defendant,  that  the  accident  arose 
from  want  of  care." 

[1,  2]  It  is  no  doubt  true,  as  contended  by 
appellant,  that  the  rule  of  res  Ipsa  loquitur 
has  been  more  frequently  appUed  to  common 
carriers  of  passengers  than  to  any  other  class 
of  persona,  but  It  is  hdd  In  Klebe  v.  Distill- 
ing Co.,  supra,  that  in  a  proper  cose  the  rule 
may  be  invoked  where  the  rdadon  of  master 
and  servant  exists.  The  reason  for  the  rule 
as  above  pointed  out  arises'  out  of  necessity, 
and  tbat  necessity  naturally  d^ieods  on  the 
opportunity  the  servant  has  to  know  and  to 
be  Informed  about  the  instrumentality  or 
machinery  which  causes  his  Injury.  In  tbe 
first  place,  tbe  Instrumentality  causing  his 
Injury  must  be  one  about  which  or  over 
which  the  servant  has  no  supervision  or 
chance  of  observation,  and  no  OKwrtunlty 
to  be  Informed  concerning  the  fitness  of  bu<^ 
Instrumentality.  Second,  tbe  occurrence  ot 
which  he  complains  must  be  one  that  so 
eeldoms  happens  tbat  the  happening  alone 
Is  such  as  to  suggest  a  dereliction  of  duty 
on  the  part  of  tbe  master,  whose  duty  is  to 
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always  exercise  due  care  to  the  end  tliat  Ills 
Eervant  will  not  be  injured. 

It  is  cbarsed  in  the  petition,  and  for  the 
purpose  of  dlapoelnjr  of  tills  case  assumed 
to  be  true,  tliat  tbe  defendant  had  the  ex- 
cIuslTe  control  of  the  operation  oC  the  holat- 
ing  apparatus,  and  that  the  plaintiff  bad  no 
part  in  Its  operation  or  control ;  and  It  was 
such  an  accident  as  in  the  ordinary  course 
of  things  does  not  haiipen. 

What  la  called  a  hoist  in  tbe  petition  is 
simply  an  elevator  and  operated  similarly. 
There  are  quite  a  number  of  elevator  cases 
where  general  negligence  was  charged  and 
tbe  rule  of  res  ipsa  loquitur  invoked  as  here, 
and  notably  among  this  class  of  cases  Is 
Orcntt  V.  Century  Building  et  al.,  214  Mo. 
35.  112  S.  W.  632.  In  that  case^  however, 
there  was  no  relation  of  master  and  servant 
existing  between  the  plaintiff  and  defend- 
ants as  In  tbe  case  at  bar ;  but  in  so  far  as 
the  plaintiff  bad  no  control,  no  management, 
and  no  opportunity  to  know  and  be  Informed 
of  and  concerning  the  elevator,  that  case  ia 
similar  to  the  case  here  under  consideration. 
The  reason  for  the  application  of  the  rule 
in  that  case  Is  no  greater  than  in  tbe  case  at 
bar. 

We  deem  It  unnecessary  to  at  length  dis- 
cuss tbe  question  here  under  consideration. 
Defendant  has  ably  briefed  this  cause,  and  a 
namber  of  authorities  in  this  state  and  oth- 
ers are  dted;  but  our  attention  has  been 
called  to  no  case,  and  we  find  none,  where 
the  an)licatl<Ha  of  the  rule  of  res  ipsa  loqui- 
tnr  has  been  denied  where  the  facts  are  as 
strongly  in  favor  of  the  reason  for  the  rule 
as  In  tbe  present  case. 

The  Judgment  below  is  affirmed. 

STURGIS,  P.  J.,  and  TAKRINGTON,  J, 

concur. 


ROOT  T.  ANDERSON  et  aL    CNo.  16191.) 

(St  Lonia  Court  of  Appeals.     Missouri.     Dec. 
S,  1918.) 

1.  liiBEi.  Alto  Slandkb  4=980  —  Petition— 
Slahdkk. 

A  petiti<m  seeking  to  state  a  cause  of  ac> 
tion  for  unlawful  conspiracy  by  defendants,  as 
members  of  labor  organizations,  to  injure  plain- 
tiff in  his  moving  picture  business,  alleging 
that  their  pickets  urged  plaintiff's  patrons  not 
to  patronixe  his  theater  because  he  wcm  unfair 
to  union  labor,  did  not  attempt  to  state  a  cause 
of  aeticm  for  dander  as  such. 

2.  Ltbix  and  Slander  «s»80— Petttiow— Li- 

BIX. 

The  further  allegation  charging  the  distrl- 
bation  of  circulars,  publicly  and  privately,  near 
theater,  stating  that  plaintiff  was  unfair  to 
anion  labor,  did  not  attempt  to  state  a  cause 
of  actioD  for  libel  as  such. 


8.  CoNSPiBACT   <B=9l8— Petition— Pbbtiwent 

AIXEOATI0N& 

In  passing  on  su£Sciency  of  petition  for  con- 
spiracy, the  pertinent  allegations  are  those  stat- 
ing defendants'  acts  intended  to  effect  their 
object,  such  as  an  allegation  in  an  action  for 
conspiracy  to  injure  plaintiff's  moving  picture 
business  by  inducing  "customers  and  intended 
cnstomars"  not  to  patnMiize  it. 

4.  TOBTS  4=s>10— PlCESTINO — ^liEOAUTT. 

Picketing  by  members  of  labor  organiza- 
tions for  the  sole  purpose  of  peaceful  persnu- 
sien,  argument,  or  entreaty  is  not  unlawful  or 
actionable. 

fi.  CoNSPiKAOT  «s3l8  —  Labob  Oboaniza- 

TIONB— PeTTTION. 

A  petition  alleging  that  defendants,  as  mem- 
bers of  labor  organisations,  wrongfully  and  un- 
lawfully sought  to  injure  plaintiff's  moving 
picture  buaiaess  by  inducing  patrons  and  in- 
tending patrons  to  refrain  from  patromaing  liis 
theater  because  of  his  alleged  unfairness  to 
union  labor,  alleging  no  compulsion,  threats, 
or  intimidation,  did  not  state  a  cause  of  action 
for  conspiracy. 

6.  CoNSFiBAOT  •s'S— Acts  of  Meicbers  or 
Unions— AcnoN  roB  Dai£aoes. 
Acts  of  members  of  labor  organisations  in 
alleged  conspiracy  to  injure  a  business  because 
of  the  proprietor's  alleged  unfairness  to  union 
labor,  which  cannot  be  restrained  in  equity, 
may  afford  abundant  ground  for  an  action  for 
damages. 

Appeal  from  St  Louis  Circuit  Court;  Wil- 
son A.  Taylor,  Judge. 
"Not  to  be  officially  published." 

Action  by  Frank  L.  Root  against  Roy  An- 
derson and  others.  Demurrer  to  petition 
sustained,  and  Judgment  dismissing  the  suit, 
and  plaintiff  appeals.    Affirmed. 

Taylor  R.  Young  and  T.  T.  Hinde,  both  of 
St.  Louis,  for  appellant 

Edward  W.  Foristei  and  Albert  E.  Haus- 
man,  iwth  of  St.  Louis,  for  respondents. 

ALLEN,  J.  This  ia  an  action  prosecuted 
against  numerous  defendants  who  are  alleg- 
ed to  be  members  of  certain  labor  organiza- 
tions. Tbe  case  is  before  us  upon  the  second 
amended  petition  filed  by  plaintiff,  which  is 
as  follows: 

"Comes  now  the  plaintiff,  leave  of  court  bein^ 
first  bad  and  obtained,  and  files  his  second 
amended  petition,  and  for  cause  of  action  states 
that  he  is  now,  and  at  all  times  hereinafter 
mentioned  waa,  the  owner  and  proprietor  of  a 
moving  picture  show  known  as  the  Eagle  Thea- 
ter, situated  and  located  in  the  city  of  St. 
Louia,  Mo.,  at  1719  South  Broadway,  and  had 
always  as  such  maintained  a  good  reputation  ag 
a  moving  picture  exhibitor,  and  that  his  said 
theater  had  always  been  freely  patronized  by 
the  public  at  large  residing  in  the  city  of  St. 
Louis,  Mo.,  as  well  as  persons  viating  in  said 
city;     that   the  defendants   and   others   whose 
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aames  and  addresses  plaintiff  does  not  know  ai« 
members  of  an  organization  known  as  the 
Moving  Picture  Machine  Operators'  Union,  Lo- 
cal 143,  I.  A.  T.  S.  E.,  tmi  Central  Trades  and 
Labor  Union,  labor  organizations  with  their 
headquarters  at  the  city  of  St  Louis,  both  of 
which  said  union  organizations  are  affiliated 
with  the  American  Federation  of  Labor,  a  pow- 
erful labor  organization. 

"That  on  or  about  the  1st  day  of  Septem- 
ber, 1914,  and  ever  since  said  date,  the  de- 
fendants and  each  of  tliem,  and  said  Moving 
Picture  Machine  Operators'  Union,  Local  148, 
L  ▲.  T.  S.  E.,  have  circulated  and  distributed, 
or  caused  to  be  circulated  and  distributed,  and 
still  continue  to  circulate  and  distribute,  pub- 
licly and  privately,  at  and  near  the  said  Eagle 
Theater  so  operated  by  plaintiff  as  aforesaid, 
the  following  circulars,  to  wit : 

'"Dcni't  patronise  the  Eagle  Gileater,  1719 
South  Broadway.  They  have  locked  out  their 
unkm  operator  for  refnsing  to  work  below  the 
union  scale  of  wages.  They  have  raised  their 
hand  against  the  woriiing  man.  Tell  your 
friends.  Moving  Fictura  Machine  Operators' 
Union,  Local  143,  I.  A.  T.  S.  B.,  affiliated  with 
the  Central  Trades  and  Labor  Union  and 
American  Federation  of  Labor.' 

"'Don't  patronize  the  unfair  Eagle  Theater 
Loeke<^  out  their  union  operator.  'Tell  your 
friends.     Stay  away!    Bleibt  weg!' 

"Plaintiff  further  states  that  the  facts  stated 
in  said  circular  are  false,  defamatory,  and 
scandalous,  in  that  plaintiff  did  not  lock  out  a 
union  operator  for  refusing  to  work  below  the 
union  scale  of  wages,  and  further  that  plaintiff 
did  not  raise  bis  hand  against  the  working  man, 
and  further  diat  plaintiff  did  not  lock  out  his 
union  operator  for  refusing  to  work  below  the 
union  scale  of  wages. 

"Plaintiff  further  states  that,  in  addition  to 
tiie  circulars  and  distribation  of  said  false  and 
libelous  circulars  aforesaid,  the  defendants  and 
each  of  them,  conspiring  together  for  the  pur- 
pose of  depriving  plaintiff  of  his  right  to  work 
in  hia  own  theater  and  for  pure  spite,  and  for 
no  other  purpose,  willfully,  maliciously,  and 
wickedly  caused,  and  still  cause,  pretended 
sympathizers  of  union  labor  to  picket  and  stand 
near  the  entrance  of  plaintiff's  said  theater  and 
urge  upon  customers  of  plaintiff  and  other  pei^ 
sons  about  to  attend  the  plaintiff's  theater  to 
refrain  from  so  doing,  stating  to  said  customers 
and  intended  customers  of  plaintiff  that  the 
plaintiff  was  employing  scab  labor,  was  and  Is 
unfair  to  union  labor,  and  had  locked  out  the 
union  operator,  and  urged,  and  still  urges,  said 
customers  and  intended  customers  of  plaintiff 
to  refrain  from  going  into  said  theater  by  rea- 
son thereof. 

"Plaintiff  states  that  said  circulars  have  been 
printed  and  distributed  among  the  public  at 
large,  and  particularly  among  the  customers  of 
plaintiff  in  both  the  English  and  German  lan- 
guages by  the  defendants  and  each  of  them 
and  at  their  instance  and  request,  for  the  sole 
purpose  of  injuring  the  plaintiff's  business, 
without  right  or  authority  so  to  do,  and  for 
no  reason  other  than  the  plaintiff  has  insisted 
ui>on  doing  work  and  has  operated  his  own  pic- 
ture machine  in  his  own  theater,  as  he  has  the 
right  to  do. 

"Plaintiff  further  states  that  said  written  and 
spoken  words  of  and  concerning  tha  plaintiff 


aforesaid  an4  hia  said  business  were  false,  de- 
famatory, and  scandalous,  as  a  direct  result  of 
the  speajdng  and  publishing  of  which  said 
words  the  plaintiff's  business  has  been  serious- 
ly cripided,  and  he  has  lost  over  150  customers 
who  had  theretofor«  been  customers  and  ac- 
customed to  deal  with  plaintiff  and  to  puichaaa 
tickets  in  order  to  observe  the  ezbibitlmi  fiven 
by  plaintiff  as  aforesaid,  thereby  depriving  the 
plaintiff  of  said  customers  and  of  the  profits  and 
advantages  which  he  otherwise  would  have  de- 
rived from  a  continnance  of  snch  dealings. 

"Plaintiff  further  states  that  the  acts  of  the 
defendants  and  each  of  them  aforesaid  were  ma- 
licious, and  wer»  by  tike  defendants  and  each 
of  them  knovra  to  be  malidtHis,  wrongful,  and 
wicked,  biy  reason  of  all  of  which  plaintiff  has 
suffered  actual  damages  in  the  sum  of  $1,200. 

"Plaintiff  further  states  that  the  acts  of  the 
defendants  and  each  of  them  is  a  continuing 
wrong. 

"Wherefore  plaintiff  prays  Judgment  against 
the  defendants  and  each  of  them  in  the  sum  of 
$1,200  actual  damages,  and  inasmuch  as  the 
acts  of  the  defendants  and  eadi  of  them  are  in- 
tentionally wrongful  and  wicked  and  malicious, 
plaintiff  asks  $3,000  exemplary  damages  or 
smart  money,  an4  for  which  aggregate  sum  of 
$44^00  plaintiff  prays  judgment  against  the  de- 
fendants and  each  of  them." 

The  defendants  inten^osed  a  demnrrcr  up- 
on the  ground  that  this  petition  does  not 
state  facts  suffldent  to  constitute  a  cause  of 
action.  The  trial  court  sustained  ttie  demur- 
rer, and  plaintlft  declined  to  plead  further, 
whereupon  final  Judgment  was  entered  upon 
the  demurrer,  dismissing  plaintiff's  suit. 
From  this  Judgment  the  plaintiff  prosecutes 
the  appeal  before  us. 

[1,  2]  It  does  not  appear  that 'by  this  peti- 
tion the  plaintiff  attempts  to  state  a  cause  of 
action  for  libel  or  slander  as  snch,  though  the 
petition  combines  allegations  as  to  writtMi 
publications  alleged  to  have  been  circulated 
and  distributed  or  caused  to  have  been  circu- 
lated and  distributed,  "publicly  and  private- 
ly," by  defendants,  on  or  about  September  1, 
1914,  and  "ever  t^nce  said  date,"  and  said 
to  have  been  false  and  defamatory,  with  al- 
legations as  to  alleged  slanderous  words  said 
to  have  been  uttered,  upon  indefinite  occa- 
sions, and  to  divers  and  unnamed  persons, 
by  others  whom  defendants  caused  "to  picket 
and  stand  near  the  entrance  of  plalntifrs 
theater."  In  this  connection  see  Darrow  v. 
Briggs,  261  Mo.  244,  109  S.  W.  118.  It  is 
entirely  dear  that  no  effort  is  made  to  state 
a  cause  of  actlMi  as  for  slander.  Nor,  for 
various  reasons,  do  we  think  that  the  peti- 
tion could  be  regarded  as  stating  a  cause 
of  action  for  libel  in  respect  to  ttie  state- 
ments contained  in  the  alleged  circulars, 
which  are  said  to  have  been  false.  Whether 
such  statements,  purporting  to  be  statements 
of  fact,  contained  in  these  circulars,  are  sucU 
as  to  afford  the  basis  for  an  action  for  libel 
prosecuted  with  allegations  aiq;>ropriate  to 
such  an  action,  we  n^ed  not  say.  Obviously 
this  petition  seeks  to  state  a  cause  of  ac- 
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Hon  a>  for  nnlawftal  ccOspixtiClf'  on  tt»  pa.tt 
at  the  defendants  to  Injure  plaintiff  In  bis 
business,  consummated  by  means  of  tlie  varl- 
Dus  and  divers  acts  set  np  In  the  pleadings. 
The  petition  is  so  treated  in  appellant's  brief 
and  sought  to  be  npheld  on  this  theory. 

lu  Darrow  T.  Brlggs,  supra,  261  Mo.  loc. 
cit  276,  2T?,  ie»  S.  W.  125.  the  toUowing 
from  the  opinion  In  Hunt  v.  Simonds,  19  Ho. 
loc.  dt.  588,  is  quoted  approringly,  via. : 

"As  it  is  the  settled  law  that,  in  an  action 
on  the  case  in  the  nature  of  a  writ  of  conspira- 
C7,  the  plaintiff  may  liave  Judgment  against  one 
defendant,  although  he  may  have  no  cause  of 
action  against  the  others^  yrt  are  assisted  in 
determining  the  character  of  tha  ease  whidi 
will  support  such  aetitm;  and  the  cotclnsioo 
would  seem  to  be  unavoidable  that  the  action 
can  only  be  sustained  against  several,  where  the 
acts  complained  of  would  sustain  an  action 
against  one  of  the  defendants;  In  other  words, 
tliat  the  number  of  the  defendants  sued  and  the 
allegation  that  they  conspired  together  do  not 
SQthorize  the  piaintiS  to  maintain  his  action, 
when  he  could  not  maintain  it  against  one  de- 
fendant, if  sued  alone.  In  Welltngton  ▼.  Small, 
3  Cash.  [Mass.]  ISO  [60  Am.  Dec.  719],  It  I* 
said  by  the  Supreme  Court  of  Massachusetts: 
'As  to  the  first  vt  these  averments  [that  there 
was  a  conspiracy],  it  may  be  remarked  that,  if 
an  act  is  done  by  one  alone  which  is  no  cause 
of  action,  a  UIk  act  is  not  rendered  actionable 
by  being  done  in  pursuance  of  a  conspiracy, 
la  an  action  on  the  case  in  the  nature  of  a 
conspiracy,  the  gist  of  the  action  is  not  13m  con- 
spiracy (as  It  Is  In  ait  indictment,  and  was  in 
the  old  writ  of  catMi)iea«y),  but  the  damage  done 
to  the  plalntlC'  rnm  only  use  in  chorgiiv  the 
coospiracy  is  to  make  the  defendants  responsi- 
ble for  the  acts  of  each  other  d<ms  in.  pursuance 
(tf  the  common  design." 

And  In  the  Darrow  Case  It  is  said  that  this 
Is  "apparently  in  line  with  the  holdings  of 
all  ]url.sdIctlons"  (dtlng  cases),  and  that  the 
reason  for  the  rule  that  "a  conspiracy  of  it- 
self furnishes  no  cause  of  action,  because 
from  the  mere  forming  of  it,  no  possible  dam- 
age can  accrue,  is  not  far  to  see." 

[3]  In  passing  opon  the  question  of  the 
sufficiency  of  the  petition,  the  pertinent  al- 
legations are  those  which  state  "the  acts 
of  the  defendants  which  were  intended  to 
effect  their  object"  Hunt  v.  Simonds,  su- 
pra, IS  Mo.  loc.  cit  589.  onie  gravamen  of 
the  cbarge  against  defendants  is  that  they 
wrongfully  and  unlawfully  sought  to  Injure 
plaintiff  In  bis  business  by  inducing  "cus- 
tomers and  Intended  customers"  of  plaintiff 
to  refiraln  from  patronising  his  theater. 
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[4,  I]  It  will  be  observed  that  the  petition 
does  not  diargeitbat  the  defendants,  or  any 
of  them,  resorted  In  any  way  to  violence, 
threats,  or  intimldatloo  In  order  to  compel 
or  Induce  persons  to  refrain  from  dealing 
wltb  tlie  plaintfit  as  customers.  In  this  re- 
spect the  averments  of  the  petition  go  no 
farflter  than  to  charge  that  tbese  defaad- 
ants,  acting  in  concert,  sought  by  means  of 
persuasion  merely  to  induce  persons  not  to 
patronize  plaintiff's  theater.  "Picketing,"  In 
the  sense  In  which  that  word  is  used  under 
such  dreumatances,  for  the  purpose  alone  of 
peaceful  persuasion,  argument,  or  entreaty. 
Is  not  unlawful  or  actionable.  See  St.  Louis 
V.  doner,  210  Mo.  502,  109  S.  W.  30, 124  Am. 
St.  Rep.  750;  In  re  Heflron,  179  Mo.  App. 
639, 162  S.  W.  652,  and  cases  there  discussed. 
In  the  Instant  case  there  is  no  attempt  made 
to  stats  «  cause  of  action  as  for  the  doing 
of  any  act  whereby  to  c(mipel  or  Induce  per- 
sons against  their  will  to  refrain  from  hav- 
ing business  relations  wltli  this  plaintiff ;  on 
the  contrary,  the  entire  tenor  of  the  peti- 
tion Is  to  the  effect  that  I3ie  acts  cqmplained 
of  amounted  to  nothing  more  than  mere 
matter  of'  argtunait  and  persuasion  vdiereby 
it  was  sou^t  to  convince  persons  In  the  vicin- 
ity of  defendant's  theater  that  they  ought 
not  In  fairness  to  patronize  him.-  Such  being 
the  nature  of  the  acts  complained  of  as  con- 
stituting, when  done  or  caused  to  be  done 
by  defendants  acting  in  concert,  an  unlawful 
conspiracy,  we  think  that  the  demurrer  was 
wen  ruled. 

[B]  It  is  said  by  appellants  that  the  trial 
court  evidently  fell  into  error  In  maintaining 
the  demurrer  by  reason  of  a  failure  to  dis- 
tinguish between  a  petition  such  as  this,  seek- 
ing a  recovery  of  money  damages,  and  a  bill 
in  equity  seeking  injunctive  rdlef  under  like 
drcamstances.  It  Is  quite  true  that  acts 
which  cannot  be  restrained  In  equity  may 
afford  abundant  ground  for  an  action  for 
damages  (see  Wolf  v.  Harris,  267  Mo.  405, 
184  S.  W.  1189;  Flint  v.  Hutchinson  Smoke 
Burner  Co..  110  Mo.  492,  loc.  dt.  600,  19  S. 
W.  804,  16  U  R.  A  243,  33  Am.  St  Rep. 
476),  but  we  are  of  the  opljiion  that  the  court 
committed  no  error  In  sustaining  the  de- 
murrer to  this  petition  as  for  a  failure  to 
state  facts  sufilcient  to  warrant  a  recovery  of 
damages. 

The  judgment  Is  accordingly  affirmed. 

REYNOLDS.  F.  J.,  and  BECKER,  J.,  con- 
cur. 
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SWABTZ  T.  BIIiEB.    mo.  2304.) 

(Springfield  Court  of  Appeals.    Missouri    Not. 
26,  1918.    Reliearing  Denied  Jan.  2,  1919.) 

1.  Afpkal  and  Bbbob  «=>1127— Latb  Fnjiro 
— AiTiBiiARCB— Late  Motion. 

Bespondent  is  too  lata  in  seeking  the  pen- 
alty  of  affirmance  for  failure  to  file,  in  the  ap- 
pellate court,  as  required  br  BeT.  St.  1909,  { 
2048,  copy  of  judgment  appealed  from  with  or- 
Her  granting  the  appeal,  1&  days  before  term 
to  which  the  cause  is  returnable,  where,  though 
knowing  the  facta,  he  makes  no  motion  till  after 
appellant  has  prepared  abstract  and  briel 

2.  Exchange  of  Propebtt  4=»7— Cont&act— 
Liability;. 

Under  contract  whereby  defendant  traded  a 
farm  for  a  note  of  a  third  pej^on  secured  by  a 
mortgage  and  chaftel  mortgage,  each  valued  at 
the  amount  of  the  face  of  the  note^  with  provi- 
sion that  plaintiff  is  to  have  the  interest  on  the 
note  to  a  certain  date^  defendant,  collecting 
bj  foreclosure  less  than  the  face  of  the  note, 
after  payment  of  taxes,  costs,  and  attorney's 
fees,  is  not  liable  to  plaintiff  for  the  interest 
reserved. 

3.  CONTBAOIS    «s»147CZ)— OOHSTBUOnOR— IH- 

TEKT. 

In  construing  contracts,  regard  mnst  be  ha( 
to  the  object,  and  intentica  of  the  parties 
expressed  in  and  not  inconsistent  with  th< 
terms. 

4.  OOWTBACTB    «=>147(^— CONBTBUOTIOW— In- 
.  TKRT. 

A  contract  should  be  construed  to  effectuate 
the  intention  of  the  parties  as  disclosed  by  the 
whole  instrument. 

E^arrington,  J.,  dissentins. 

Appeal  from  Circuit  Clourt,  Howell  Coun- 
ty; E.  P.  Dorris,  Jndge. 

Action  by  Tobn  M.  Swartz  against  H.  V. 
Eiler.  Judgment  for  plaintlfr,  and  defend- 
ant appeals.    Reversed. 

W.  N.  Evans,  O.  F.  Wayland,  and  M.  E. 
Morrow,  all  of  West  Plains,  for  appellant. 

Qre«i  &  Oreen  and  O.  TU,  Haydon,  all  o£ 
West  Plains,  for  respondent. 

BBADLEY,  J.  [1]  We  are  confronted  at 
the  threshold  of  thg  merits  with  respondent's 
motion  to  affirm  for  failure  of  appellant  to 
perfect  his  appeal  in  time.  The  point  in  the 
motion  of  consequence  is  that  appellant  did 
not  file  in  this,  court  a  certified  copy  of  the 
judgment  and  order  granting  appeal  (the  ap- 
peal being  by  short  form)  15  days  prior  to 
the  term  of  this  court  to  which  the  cause 
was  returnable.  Section  2(H8,  R.  S.  1909. 
The  appeal  was  taken  December  15,  1917, 
and  was  returnable  to  our  March  term,  1918, 
which  convened  March  4th.  At  the  time  the 
appeal  was  taken  appellant  deposited  with 
the  clerk  the  docket  fee,  and  the  court  or- 
dered that  the  clerk  without  unnecessary  de- 


lay transmit  to  this  court  a  oertlfled  copy  of 
judgment  and  order  granting  the  appeal,  to- 
gether with  the  docket  fee.  The  certified 
copy,  etc.,  together  with  the  dodcet  fee  were 
filed  here  February  27, 1918.  At  the  time  of 
granting  the  appeal  the  trial  court  gave  the 
appellant  90  days  In  whldi  to  perfect  and 
file  bill  of  exceptions;  and  on  February  1918, 
time  was  extended  90  days  from  the  expira- 
tion of  the  original  time  given.  The  time 
for  filing  bill  of  exceptions,  as  given  by  the 
trial  court,  expired  June  13,  1918.  The  bill 
was  filed  July  17,  1918. 

The  cause  was  not  docketed  In  this  court 
at  the  March  term,  1918,  and  respondent 
took  no  steps  to  bring  about  an  afflrmatioa 
for  failure^  etc,  until  October,  1918,  six 
days  before  the  cause  was  set  for  hearing  at 
our  present  term.  On  that  day  respondent 
served  appellant  wldt  notice  and  copy  of  mo- 
tion to  affirm.  Appellant's  abstract  of  the 
record  and  brief  were  served  on  respondent 
September  4, 1918. 

It  is  pro'^ded  that  no  cause  shall  be  af- 
firmed for  fallnie  to  file  bUl  of  exceptions 
within  the  time  allowed  by  the  trial  court, 
but  a  canae  may  be  aSbrmed  for  fallxire  to 
file  bill  of  exceptions  within  the  time  as  pro- 
vided by  the  statute  (Lews  1911,  p.  189).  By 
the  provisions  of  the  law  of  1911,  supra,  a 
bill  of  exceptions  may  be  filed  at  any  time 
before  the  appellant  shall  be  required  by  the 
rules  of  the  appellate  courts  to  serve  his  ab- 
stract of  record  on  the  respondent  Our 
rule  12  (169  S.  W.  xxl)  provides  that  where 
the  appeal  is  under  section  2048,  B.  S.  1009, 
he  shall  serre  the  respondent  with  a  copy  »f 
the  abstract  of  recmxl  at  least  30  days  be- 
fore the  cause  Is  set  for  heating.  The  cause 
under  consideration  was  set  for  hearing  in 
this  court  on  October  8, 1018.  It  further  ap- 
pears from  a  certificate  of  the  Judge,  dated 
the  27th  day  of  February,  1918,  and  filed  hi 
this  court  March  18,  1918,  that  on  account 
of  the  Ulness  of  the  official  stenographer  the 
bill  of  exceptions  could  not  be  filed  within 
the  90  days  originally  given.  No  action, 
however,  was  taken  on  the  certificate  at  our 
February  term. 

But  though  appellant  be  in  default  we  do 
not  believe  that  respondent  Is  In  a  position 
to  Invoke  the  penalty  provided  for  failure 
to  file  here  certified  copy  of  judgment  and 
order  granting  appeal  in  time  for  our  Feb- 
ruary docket.  Bespondent  made  no  attempt 
to  invoke  ttie  poialty  for  failure  until  after 
appellant  had  gone  to  the  expense  and  trou- 
ble to  prepare  his  abstract  of  record  and 
briefs.  Bespondent  knew,  or  could  easily 
have  ascertained,  that  appellant  had  not  pros- 
ecuted his  appeal  with  due  diligence  as  pro- 
vided by  law,  yet,  notwithstanding  this 
knowledge,  respondent  stood  by  axid  per< 
mltted  appellant  to  prepare  and  serve  tli<! 
abstract  and  his  briefs  before  he  made  anj 
move  to  invoke  the  penalty  for  failure,     W« 
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think  respondent  comes  too  late.  In  this 
condnslon  we  are  amply  supported  by  Qaar- 
Scott  Ca  T.  Nelson,  166  Mo.  App.  61,  148  8. 
W.  417,  and  cases  there  dted.  The  motion 
to  affirm  Is  overmled. 

[11  Plaintiff  sued  to  recover  $25T  and  In- 
terest alleged  to  be  dne  him  nnder  an  ex- 
change contract  between  plaintiff  and  de- 
fendant dated  Mardi  1,  1915.  On  trial  be- 
fore the  court  and  a  Jury,  plaintiff  recovered 
and  defendant  appealed.  Defendant  owned 
200  acres  of  land  In  Howell  county,  Mo.,  in- 
cumbered by  trust  deeds  amotmthig  to  |1,- 
000.  He  advertised  this  place  for  sale  in  the 
Kansas  City  Star,  and  plaintiff,  whose  home 
at  tbat  time  was  to  Nes  Perce,  Idaho,  saw  the 
advertisement  and  wrote  defendant  In  an- 
swer thereto.  Plaintiff  came  to  Howell 
county  and  personally  examined  the  farm. 
The  result  was  the  following  contract: 

"This  agreement,  made  and  entered  into  this 
1st  day  of  March  A.  D.  191£,  by  and  between 
H.  F.  Hller  of  the  county  of  Howell  and  state 
of  Missouri,  party  of  the  first  part,  and  John 
M.  Swarts  of  the  county  of  I>wls  and  state 
of  Idaho,  party  of  the  second  part,  witnesseth 
tbat  the  said  party  of  the  first  piurt  doth  hereby 
promise  and  agree  to  and  with  the  said  party 
of  the  second  part  to  sell  and  convey  to  said 
party  of  the  second  part  for  the  cooaideratlon 
of  $3,275  by  warranty  deed  and  supplemental 
abstract  from  loan  of  Wells  &  Adams  down  to 
present  date  of  transfer,  same  to  show  a  good 
and  satisfactory  title  in  the  grantor,  the  fol- 
lowing described  real  estate  in  Howell  county, 
Missouri,  and  described  as  fcdlows  [describing 
it],  togetiier  with  his  interest  in  the  1915  crops, 
which  ia  one-thlid  of  all  oops  to  be  grown  this 
year,  said  one-third  crop  to  be  put  in  bam. 
This  land  is  to  be  conveyed  subject  to  an  in- 
cumbrance of  |1,000,  drawing  7  per  cent.  Inter- 
est, as  evidenced  by  two  deeds  of  trust  record- 
ed in  Book  129,  at  page  124  and  page  125,  and 
dne  May  13, 1921,  the  party  of  the  first  part  is 
to  pay  interest  on  this  loan  up  to  the  present 
date  (March  1,  1915).  In  consideration  whereof 
the  s«id  party  of  the  second  part  hereby  prom- 
ises and  agrees  to  and  with  the  said  party  of 
the  first  part  to  sell,  assign,  transfer  and  set 
over  unto  said  party  of  the  first  part  for  the 
consideration  of  $3,276  one  certain  note  for 
$3,275  dated  April  24,  1914,  executed  by  Mary 
G.  Stilwel  to  Norton  B.  Miller,  and  assigned  by 
the  said  Norton  B.  Miller  to  the  said  John  M. 
Swartz,  said  note  due  three  years  after  date, 
with  interest  from  date  at  the  rate  of  8  per  cent, 
per  annum,  the  taid  John  M.  Bvxi/rtt  to  havo 
the  intereet  on,  this  note  up  to  the  t4th  dav 
of  April,  ISIS  (italics  are  onrs) ;  and  the  said 
H.  F.  Hner  to  have  the  Interest  from  then 
on  until  paid.  This  note  is  secured  by  mort- 
Ksge  recorded  'in  Book  5  at  page  631  on  livery 
bam  and  lots,  and  is  further  secured  by  chat- 
tel mortgage  <m  the  stock  in  said  barn,  spid 
diattel  mortgage  being  recorded  in  Book  I, 
It  page  120,  all  of  the  records  of  Lewis  county, 
Idaho.  And  it  is  further  agreed  tbat  the  said 
conveyance  shall  be  made  on  or  before  April  24, 
1915,  and  possession  of  the  same  be  delivered, 
ioon  as  tenant  gets  crop  ofC,  to  each  other; 
and  the  parties  hereunto  bind  themselves,  their 
heirs,    executors   and   administrators,   each   to 


the  other.  In,  tiie  sum  of dollars,  wMdi 

they  hereby  agree  upon  as  liquidated  damages, 
to  be  paid  by  the  said  party  failing  to  comply 
with  his  covenants  contained  in  this  agreement" 

The  note  was  Indorsed  by  plaintiff  without 
recourse,  and  it  together  with  the  mortgages 
mentioned  in  the  contract  were  delivered  to 
defendant,  and  at  same  time  defendant  ex- 
ecuted and  delivered  to  plaintiff  a  warranty 
deed  to  the  land  subject  to  the  trust  deeds. 
The  interest  due  April  24,  1915,  which  plain- 
tiff reserved,  was  not  paid.  Plaintiff,  who 
had  gone  back  to  Idaho,  was  demanding  his 
Interest,  and  advised  defendant  that  he  had 
better  look  after  the  Idaho  property.  De- 
fendant secured  counsel  in  Idaho,  selecting 
an  attorney  recommended  'by  plaintiff,  and 
foreclosed  the  chattel  mortgage  on  the  livery 
stable  equipment;  and  thereafter  he  procur* 
ed  in  the  district  court  In  Idaho  a  decree  of 
foreclosure  on  the  real  estate.  After  paying 
taxes,  court  costs,  and  attorney  fees  as  allow- 
ed by  the  court  there  was  a  deficiency  of 
$309.90,  that  Is,  defendant  lacked  that  much 
collecting  $3,275.  Defendant  bid  in  both  the 
livery  stable  equipment  and  the  real  estate, 
and  it  is  on  these  bids  that  the  deficiency  Is 
estimated ;  and,  as  ai^ars  from  the  record, 
defendant  bid  all  the  Idaho  prc^rty  was 
worth,  and.  Judging  by  what  be  sold  it  for, 
he  bid  more  than  the  property  was  worth. 
Defendant  sold  all  of  the  Idaho  property  for 
$1,750. 

The  controversy  here  binges  about  that 
clause  In  the  contract  which  provides  that 
Swarts  was  to  haye  the  Interest  due  April 
24,  1915.  The  court  Instructed  the  Jury  on 
behalf  of  plaintiff  that,  if  they  found  that 
the  defendant  was  indebted  to  plaintiff,  they 
should  find  for  him  in  such  sum  as  they  be- 
lieved him  entitled  to,  not  exceeding  $257, 
with  interest  On  behalf  of  defendant  the 
court  instracted  the  Jury  as  follows: 

"(1)  The  court  instructs  the  Jury  that  under 
the  terms  of  the  written  contract  introduced 
in  evidence  between  the  parties  hereto  the  de- 
fendant, Hiler,  did  not  bind  himself  to  collect 
the  one  year's  interest  on  the  note  received 
from  Swarts,  and  that.he  is  not  liable  to  Swartx 
for  such  Interest,  unless  you  bdleve  and  find 
from  the  evidence  that  he  collected  sndi  interest 
or  the  amonnt  thereof  over  and  above  what  was 
dne  him  under  such  contract  by  the  forecloBure 
of  the  property  and  premises  securing  the  note 
in  question  assigned  to  Hiler. 

"(2)  Plaintiff  is  seeking  to  recover  under  and 
by  virtue  of  a  certain  contract  introduced  in 
evidence  in  this  case,  and  the  court  instracts 
you,  unless  yon  find  from  the  evidence  that  it 
was  the  fanlt  of  the  defendant,  that  plaintiff 
did  not  collect  the  Interest  as  alleged  in  the 
petition,  and  that  said  property  was  foredosed 
and  failed  to  bring  at  such  foreclosure  sale  the 
amount  of  the  note  in  question,  the  expenses  in- 
cluding the  attorney  fees  attached  thereto,  also 
the  amonnt  paid  out  by  defendant  for  taxes 
against  said  property,  if  any,  which  was  a  prior 
lien  thereon,  then  in  that  event  the  plaintiff 
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cumot  leooTor,  and  yoar  verdict  thonld  be  for 
the  defendant  on  the  first  count  of  the  petition." 

Plaintiff  contends  that  since  tbere  was 
only  tiie  interest  on  the  $3,275  note  dae  on 
April  24,  1915,  and  that  It  was  only  the  de- 
fault in  the  payment  of  this  Interest  which 
breached  the  conditions  in  the  chattel  and 
real  estate  mortgages,  and  made  foreclosure 
possible,  and  that  since  the  chattel  mortgage 
was  foreclosed  Independent  of  the  real  estate 
mortgage  and  prior  thereto,  and  that  the  per- 
sonal property  sold  under  the  chattel  mort- 
gage for  $613.33  after  the  expenses  of  the 
sale  were  deducted,  this  In  effect  amounted 
to  the  payment  of  the  Interest  then  doe  on 
the  note  and  a  part  on  the  principal;  and 
defendant,  having  bought  In  the  personal 
property  at  the  mortgage  sale,  In  effect  col- 
lected the  Interest,  due  April  24tta,  which 
plaintiff  reserved  La  his  contract.  Defend- 
ant contends  that  by  the  terms  of  the  con- 
tract he  was  exchanging  his  farm,  valued 
at  $3,275,  for  a  note  valued  at  $3,275,  so  far 
as  concerned  defendant's  Interest  therein. 
Defendant  further  contends  that  by  the 
terms  of  the  contract  he  was  not  burdened 
with  the  duty  of  collecting  this  first  year's 
interest,  and  was  in  no  wise  resix>nsible  to 
plaintiff  unless  he  collected  the  same  in  the 
course  of  collecting  his  own  Interest  in  the 
note.  It  is  our  opinion  that  a  fair  interpre- 
tation of  the  contract  Is  that  defendant  was 
not  obligated  to  plaintiff  for  any  part  of  the 
interest  reserved  until  he  had  collected  $3,- 
275,  plus  the  taxes  on  the  Idaho  property, 
and  It  is  undisputed  that  defendant  did  not 
collect  that  "amount  net;  nor  is  there  any 
evidence  that  the  failure  to  collect  the  full 
amount  of  the  principal  and  Interest  was  In 
any  wise  defendant's  fault  We  think  the 
court  declared  the  effect  of  this  contract  In 
the  instructions  set  out  above,  given  on  be- 
half of  defendant 

[3, 4]  Plaintiff  valued  his  note^  less  the 
first  year's  interest,  as  equal  to  the  value  of 
defendant's  farm;  and  likewise  defendant 
valued  his  farm  as  equal  to  the  value  of 
plaintiff's  note,  less  the  first  year's  interest 
They  traded  on  the  basis  of  these  values.  In 
construing  written  contracts  regard  must  be 
had  to  the  object  and  intention  of  the  par- 
ties thereto,  as  expressed  in  and  not  incon- 
sistent with  the  terms  thereof.  Smith  v.  In- 
surance Co.,  181  Mo.  App.  456,  168  S.  W.  831. 
A  contract  should  be  so  construed  as  to  effec- 
tuate the  Intention  of  the  parties  as  is  dis- 
closed by  the  whole  Instrument.  Hay  & 
Peed  Co.  v.  Brewster,  195  S.  W.  71.  We 
think  that,  when  these  rules  of  construction 
are  applied  to  the  contract  between  plaintiff 
and  defendant  in  the  light  of  the  facts  in  evi- 
dence, they  close  the  door  to  plaintiff's  re- 
covery. Defendant's  demurrer  should  have 
been  sustained.    Judgment  is  reversed. 

STURGIS,  P.  J.,  concurs. 


FAKBINGTON,  J.  (dlssentlog).  I  am  un- 
able to  agree  with  the  majority  opinion  in 
this  caae^  and  my  reasons  for  dissenting  are 
that,  as  I  construe  this  contract  from  Its 
four  comers  and  from  the  evidence  adduced 
at  the  trial,  the  plaintiff  turned  over  and 
traded  to  the  defendant,  after  having  given 
the  defendant  sufficient  time  to  investigate 
its  value,  a  certain  promissory  note,  the 
face  of  which  was  $3,275,  receiving  in  ex- 
change therefor  the  equity  in  a  farm,  whicdi 
was  valued  at  the  same  amount  In  the  con- 
tract it  is  expressly  provided  that  plaintiff 
was  to  have  the  interest  on  this  note  up  to 
the  24th  of  April,  1915,  the  date  on  which  it 
would  fall  due,  the  greater  amount  of  which 
had  already  been  earned  at  the  time  the  con- 
tract between  these  parties  was.  entered  into. 
The  defendant,  after  having  been  given  am- 
ple opportunity  to  investigate  the  value  of 
this  $3,276  note,  accepted  it  from  plaintiff  in- 
dorsed "without  recourse."  When  the  inter- 
est fell  due  on  April  24,  1915,  the  maker  of 
the  note  did  not  pay  it  and  the  defendant  in 
this  case  made  use  of  the  provision,  regard- 
ing the  nonpayment  of  interest  to  declare 
bis  whole  delit  due,  and  prooeeded,  first, 
in  June,  to  foreclose  a  chattel  mortgage,  and 
later  on.  In  the  fall,  a  real  estate  mortgage. 

As  I  understand  the  law,  where  there  is 
no  contract  between  the  parties  to  the  con- 
trary, the  first  payment  made  by  a  debtor, 
or  made  out  of  a  debtor's  property,  Is  to  be 
applied  to  the  interest  i»ist  due  on  a  note 
before  anything  is  applied  to  the  payment  of 
the  principal.  Daniel  on  Negotiable  Instru- 
ments (ath  Ed.)  VOL  2,  i  1252,  p.  141S.  If 
this  is  tme,  then  when  the  defendant  here 
foreclosed  because  of  the  fact  that  this  in- 
terest which  he  had  agreed  to  pay  the  plain- 
tiff had  not  been  paid,  he  foreclosed  to  en- 
force the  payment  of  that  interest  as  well  as 
his  principaL  He  did  secure  more  than 
enough  on  the  first  sale  under  the  diattel 
mortgage  to  pay  tibe  interest,  and  if  the  gen- 
eral rule  of  law  governs  that  in  tbe  absence 
of  a  contract  one  Is  to  apply  the  paymmt 
made  to  the  Interest  on  the  note,  I  think 
plaintiff  is  entitled  to  recover,  and  this 
whether  the  payment  was  made  by  the  maker 
of  the  note  or  out  of  his  property  on  a  fore- 
closure. 

There  Is  some  testimony  fr<Hn  which  the 
Jury  conid,  and  probably  did,  find  that  de- 
fendant's agent  Induced  the  plaintiff  here 
to  not  bid  on  the  property  at  tbe  chattel 
mortgage  sale. 

The  defendant  in  this  case  accepted  the 
note  from  the  plaintiff,  indorsed  without  re- 
course, and  accepted  It  in  this  wise,  con- 
tracting at  the  same  time  to  pay  the  interest 
which  woald  fall  due  In  April,  1916,  when 
paid.  The  whole  question,  therefore,  seems 
to  me,  comes  as  to  the  application  of  this 
money  realized  under  the  chattel  mortgage 
sale  in  June,  1915.  Is  that  money  to  be  ap- 
plied by  the  holder  of  the  note  as  Interest 
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or  la  be.  In  tbe  absmioe  «f  aay  afreemeat 
between  him  and  the  maker  of  the  note,  and 
In  the  fiice  of  bla  contract  wltb  tbe  plalntUC 
here,  to  gay  that  the  proceed*  arlslnc^  from 
this  sale,  whldi  la  the  flxst  payment  made  oa 
tbe  note,  shall  be  treated  wholly  aa  principal 
and  not  as  interest?  If  he  could  do  this, 
then  he  oonld  have,  in  caae  the  maker  of  the 
note  paid  the  intereat  in  April,  1915,  refused 
to  then  pay  it  over  to  this  plaintitt  on  the 
ground  that  ho  would  hold  it  for  some  three 
years  until  the  entire  note  was  paid  off  to 
see  whether  or  not  the  plaintiff  here  would 
ever  be  entitled  to  hla  interest  As  I  view 
it,  had  this  laterest  been  voluntarily  paid  by 
the  maker  of  this  note  to  defendant  her^n, 
the  idalntUt  would  have  had  a  Just  cause 
of  actlOD  under  his  oootract  with  the  defand- 
ant  to  make  Ixlm  torn  over  this  money  had 
and  rec^ved  for  his  benefit  This  being 
true,  I  can  see  no  leascm  why  an  involnntaiy 
payment  made  by  the  makw  of  the  note  or 
oat  of  bis  iM«H>Mt7,  in  tbe  abaeace  of  any 
contract  between  the  maker  of  tbe  note  and 
the  payee  to  tbe  contrary,  shoald  not  be  cred- 
ited aa  interest  on  the  note,  and,  if  so,  then 
plalntlirs  cause  of  action  would  accrue  In 
the  one  case  as  quickly  aa  in  tbe  other. 

For  these  reasons,  I  beUeve.  tliat  the  Jadc- 
ment  Is  for  the  right  party,  and  should  not 
be  reversed. 


FISHBR   T.   FI8HBR,     (No.   1(^78.) 

(St  Louis  Court  of  Appeals.    Missouri.    Dec. 
3.  1918.) 

1.  DiroaoK  «a298<l)— OuaroDT  of  OHiu>BKtT 
— DiviasoH  or  Fahilt. 

Where  a  divorce  is  granted  to  the  wife  and 
it  appears  tliat  both  the  wife  an^  the  husband 
are  of  good  moral  charaotcr  and  devoted  to 
their  children,  it  was  not  error  to  give  the 
custody  of  three  girls  and  a  boy,  aged  12,  10,  9, 
aad  4  years,  respectively,  to  the  wife,  instead 
nf  to  give  two  of  the  diildren  to  eadi  of  the 
parties. 

2.  DivoBCE  «=9242  —  AxiMONT  —  SrEoino 
Pebsosai.  Pbopkktt. 

Under  Rev.  St  .1900,  {$  2875,  2376,  reUt- 
ing  to  alimony  and  the  custody  of  children,  the 
trial  court  has  no  authority,  upon  grantlDg  a 
divorce  to  the  wife,  to  grant  specific  personal 
property  belonging  to  husband  to  her  as  ali- 
DMny. 

3.  Divorce  9=3242  —  Aukont— Possession 

OF    HOMZ. 

Where  a  divorce  Is  granted  a  wife,  the  court 
cannot  give  her  the  possession  of  the  husband's 
home  or,  In  lieu  thereof,  reqnire  him  to  pay  an 
additional  som  per  month  as  alimony. 

4.  DivoBCE   «=9308  —  Alimont— Stn-POBT  or 

ChILDBEN— BSCKSSIVENESS. 

Where  a  husband  b  worth  from  $6,500  to 
$7,000,  with  an  income  of  $850  per  month,  an 


allowance^  on  a  decree  of  dlvoroe  rendered  his 
wife,  for  the  support  and  maintenance  of  four 
children,  of  $100  per  month,  held  not  excessive. 

5.  DivoBOK   «s»2i0(6)— AuMoirr— Axoinrc. 

Where  husband  was  worth  from  $6,500  to 
$7,000,  with  an  income  of  $350  per  month,  and 
the  court  awarded  plolntilf  wife  $100  per  month 
as  alimony  in  addition  to  $100  per  month  for 
support  of  children  of  the  marriage,  the  al- 
lowance for  alimony  was  too  large  and  would  be 
reduced  to  $75. 

e.  DlYOBOB    «3>227(2)~C0T}NBKI.   FXBS  — Al.- 
I.OWAH0B.  I 

Where  a  wife  waa  granted  a  divocoe,  an 
allowance  of  $25  a  month  for  eie^t  consecutive 
months  aa  counsel  fees  to  her  attorney,  in  ad- 
dition to  previous  payments  aggregating  $300, 
will  not  be  disturbed,  where  the  trial  was  kotly 
contested,  lasted  a  week,  and  60  witnesses  were 
examined. 

Appeal  from  8t  Louis  Olrcait  Court:  Glen- 
dy  B.  Arnold,  Judge. 
"Not  to  be  offlciaUy  publiahed." 

Suit  for  divorce  by  Laura  Shelby  Fisher 
against  George  KingslandFlstaer,  with  cross- 
bill by  defendant.  From  decree  for  plain- 
tiff allowing  her  alimony  and  the  custody 
of  children,  defendant  appeals.  Affirmed  in 
part  and  reversed  In  part 

Jonrdan,  Bassleur  k  Pierce,  of  St.  Louis, 
for  appellant 

Ryan,  Thompson,  Thompson  &  McCullen, 
of  St  Louis,  for  reqwndent 

BSOKSR,  Jl  Tula  la  an  action  for  divorce 
filed  by  tbe  plalntlfC  on  tbe  19tb  day  of 
March,  1916,  praying  for  a  divorce  on  the 
ground  of  general  indignities  sacb  as  to  ren- 
der Iter  oondltion  ii\  life  Intolerable  and  to 
have  and  obtain  Judgioent  for  alimony  and 
for  tbe  custody  of  tour  minor  children  bom 
of  the  marriage.  Ttte  detoidant  filed  an  an- 
swer and  croas-biU  for  divorce  from  the 
plaintiff,  alleging  general  Indignltlea.  Aft- 
er a  hearing  the  court  entered  the  following 
decree: 

"Cause  called,  parties  plalntllf  and  defendant 
appeared,  evidence  heard,  and  decree  of  divoree 
granted  plaiatiff ;  defendant's  croas-Ull  dismiss- 
ed ;  custody  of  children  awarded  to  the  plaintiff 
upon  the  foUowing  oonditioDs;  defendant  to 
have  right  to  visit  children  on  Tuesday  and 
Thursday  during  school  term  between  hours  of 
7  p.  m.  and  8:30  p.  m.  and  during  vacation 
between  7  p.  m.  and  0:30  p.  m.,  or  in  lieu  of 
said  visits  on  said  days  and  between  said  hours 
defendant  to  have  the  right  to  visit  and  take 
children  out  between  the  hours  of  4  and  6  p.  m. 
of  said  diaya;  defendant  to  have  children  on 
Sunday  between  12  m.  and  8:80  p.  m.;  defend- 
ant to  have  children  for  thirty  days  during  June 
or  July  with  the  privilege  of  tailing  them  out 
of  the  city;  plaintiS  to  have  privilege  of  tak- 
ing children  out  of  city  thirty  days  during 
August  and  September;  defendant  to  pay 
plaintiff  $50.00  per  month  as  alimony  as  long  as 
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-fae  permits  bar  to  occupy  hU  residence  at  484S 
Mcpherson  avenue,  tlu's  dty,  wltltoat  rent;  U 
■aid  residence  is  not  famished  plaintiff  free  of 
rent  defendant  to  pay  plaintiff  $100.00  per 
month  as  alimony  om  the  first  day  of  each 
mondi  hereafter;  defendant  to  pay  plaintiff 
$100.00  per  month  for  support  and  maintenance 
of  children  on  the  first  day  of  each  month  here- 
after; defendant  to  execute  end  deliver  to 
plaintiff  in  five  days  from  this  date  transfer  of 
tiUe  to  household  furniture  now  located  in  his 
residence  4545  McPherson  avenue;  or  in  lieu 
thereof  to  pay  plaintiff  the  sum  of  $1,500.00; 
defendant  to  paytto  plaintiffs  counsel  on  the  1st 
«f  each  m<mth  for  eight  consecntiTe  months 
the  aom  oC  $25.00  as  counsel  fees  for  services 
-rendered  plaintiff  in  this  cause  and  that  ex- 
«cutlon  issue  in  oonfocmity  with  this  Judgment 
or  decree." 

Thereafter  in  due  course  the  defendant 
filed  his  motion  for  a  new  trial,  which  was 
by  the  court  overruled,  and  the  decree  as 
to  the  custody  of  the  children  modified  as 
follows: 

"Defendant  to  have  right  to  visit  children  or 
to  have  dtildren  visit  him  on  Tuesdays  and 
Thursdays  during  school  term  between  hours  of 
4:00  p.  m.  and  0:00  p.  m.  or  7:00  p.  m.  and 
9:30  p.  m.,  and  on  Sundays  between  hours  of 
12:00  m.  and  8:30  p.  m. ;  defendant  to  have 
children  for  thirty  days  during  June  and  July, 
with  privilege  of  taking  them  out  of  the  city; 
plaintiff  to  have  privilege  of  taking  the  children 
out  of  city  during  August  and  September." 

Tliereupon  the  defendant  filed  his  a(B- 
davit  and  prayer  fOr  appeal,  and  on  the 
same  day  and  prior  to  the  allowance  of  such 
appeal  the  court  ordered  that  the  order  there- 
tofore entered  for  alimony  pendente  lite  con- 
tinue in  force  as  to  alimony  pending  the  ap- 
peal, and  that  the  custody  of  the  children 
remain  as  ordered  in  the  decree  as  modified 
find  ordered  defendant  to  pay  plalntlfTs 
counsel  $100  as  suit  money  for  services  in 
this  court,  and  fixed  the  appeal  bond  at  the 
sum  of  $1,600,  a  bond  in  whl(9)  sum  the  de- 
fendant filed  in  due  course  and  was  ap- 
proved by  the  court. 

Appellant  makes  no  complaint  because  the 
decree  grants  plaintiff  a  divorce,  nor  was 
the  finding  of  the  court  on  this  point  assign- 
ed as  error  in  defendant's  motion  for  new 
trial.  The  errors  assigned  apply  only  to 
the  orders  adjudging  the  custody  of  the 
children  and  the  amount  of  the  alimony.  In 
light  of  this  situation,  it  fortunately  enables 
this  case  to  be  disposed  of  without  setting 
out  herein  the  testimony  adduced  on  behalf 
of  the  plalQtlfC  or  the  defendant  touching  the 
issue  as  to  whether  the  plaintltt  was  entitled 
to  her  decree  of  divorce. 

It  appears  that  the  plaintiff  and  defendant 
were  married  on  the  17th  day  of  June,  1902, 
and  that  their  final  separation  occurred  on 
the  15th  day  of  February,  1915;  that  there 
were  four  children  born  of  the  marriage, 
all  living  at  the  time  the  case  was  tried, 
being  Kfirgaret  K..  then  aged  12  years,  Doro- 


thy S.,  10  years  of  age,  Laora  B.,  9  years  of 
age,  and  George  K.,  4  yean  of  age.  There 
is  abundant  testimony  that  the  mother  had 
at  all,  times  been  a  tenHet,  devoted  mottier, 
devoting  her  time  almost  solely  to  the  diil- 
dren.  In  equal  fairness  to  the  defendant,  the 
father,  it  must  be  stated  tliat  the  record 
shows  him  to  have  been  tmusually  devoted 
to  his  children,  spending  many  hours  of  bis 
time,  when  away  from  his  business,  in  their 
company  and  association.  Thus  the  record 
discloses  that  both  the  plaintiff  and  the  de- 
fendant, during  their  married  life,  liad  eadi 
been  kind,  loving,  and  conslderato  of  their 
Children;  each  nnusnally  devoted  to  them; 
and  there  is  no  showing  that  either  of  them 
lacked  in  character,  morals,  or  those  attri- 
butes, the  l&A  of  which  the  court  would 
seriously  consider  In  determining  the  ques- 
tion as  to  whom  the  custody  of  the  children 
diould  be  awarded. 

[1]  I.  We  will  consider  first  the  assign- 
ment of  error  that  the  court  erred  ta  award- 
ing the  care  and  custody  of  all  of  the  chil- 
dren to  the  plaintiff.  It  is  appellant's  con- 
tention that,  under  the  testimony  and  facts 
in  this  case,  the  custody  of  two  of  the  chil- 
dren, at  least,  shonld  have  been  awarded 
to  him.  To  this  we  cannot  agree.  Here  are 
four  children,  three  girls  and  a  boy,  who  at 
the  time  of  the  trial  ranged  in  age  from 
4  to  12  years;  all  of  tender  age,  each  having 
that  formative  period  In  life  before  It,  a 
period  during  which  they  should  each  have 
the  benefit  of  the  continuouB  association  with 
their  mother  and  the  full  benefits  of  a  moth- 
er's love..  This,  In  our  judgment,  the  be-st 
interest  of  each  of  these  children  demands, 
and  it  is  the  best  interest  of  the  children 
which  at  all  times  is  the  determining  factor 
In  awarding  their  costody,  and  this  rule 
must  be  applied  here,  hard  as  It  may  be  in 
this  individual  case,  wliere  both  the  father 
and  mother  are  so  keenly  devoted  to  the 
children,  and  where,  as  here,  the  children 
would  undoubtedly  receive  all  the  love,  care. 
and  proper  training  possible.  Irrespective  of 
which  parent  is  awarded  their  custody.  We 
cannot  consent  to  a  division  of  these  chil- 
dren between  the  parents,  as  we  are  clear 
In  the  view  that  for  the  welfare  of  these 
children  they  should  grow  up  together  as 
brother  and  sisters,  in  one  household,  and 
be  permitted  to  share  in  common  their  child- 
ish Joys  and  sorrows  and  to  have  the  full 
benefit  of  those  natural  ties  of  affection  and 
interest  which,  as  the  offspring  of  the  same 
parents,  they  were  intended  by  nature  to 
enjoy,  and  which  they  would  have  enjoyed 
had  it  not  been  for  the  unfortunate  dream- 
stances  which  brought  al>out  the  permanent 
separation  of  their  father  and  mother.  To 
separate  these  children,  would  mean  that  In 
a  measure  at  least  they  would  grow  up  as 
strangers  and  create,  as  it  were,  a  Iwuse- 
hold  divided  against  itsdt  This  we  are  un- 
willing t»  do.    So  Id  vleffr  of  ttHa  racord,  and 
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the  tact  that  tbe  wife  bas  bean  found  to  be 
the  iimocent  and  Injmed  part7  and  to  bare 
been  entitled  to  her  decree  of  dlrorce,  we 
bold  that  she  Is  entitled  to  tbe  custody  of 
tbe  children.  We  feel,  however,  that  the 
learned  trial  court.  In  that  part  of  the  de- 
cree which  grants  the  father  the  poesessioa 
of  the  children  for  80  days  In  June  or  July 
of  each  year,  baa  not  qnlte  fully  measured 
up  to  what  the  father,  under  all  the  dr- 
cumstances,  should  be  entitled  to. 

n.  It  la  assigned  aa  error  that  tbe  court 
decreed  as  part  of  tbe  alimony  the  personal 
jiroperty  contained  In  tbe  home  of  tbe  de- 
fendant, or  in  lieu  thereof  Judgment  against 
tbe  defendant  reqidrlng  hint  to  pay  to  tbe 
plaintiff  the  sum  of  $1,600. 

[2,S]  Tbla  point  la  well  taken.  Section 
2375,  Revised  Statutes  of  Missouri  1909,  re- 
lating to  alimony  and  maintenance,  provides 
that  the  court  shall,  when  a  divorce  shall  be 
granted,  make  such  order  touching  the  ali- 
mony and  maintenance  of  the  wife,  and  the 
care,  custody,  and  maintenance  of  the  chil- 
dren, or  any  of  them,  as,  from  the  drcum- 
stanoes  of  the  parties  and  tbe  nature  of  the 
case,  sball  be  reasonable.  And  under  section 
2376  it  1b  pcQvlded,  upon  a  decree  of  divorce 
being  granted  In  favor  of  the  wife,  tlie 
court  may,  In  its  discretion,  decree  alimony 
In  gross  or  from  year  to  year."  Under 
tbese  statutes  the  circuit  court  has  no  au- 
thority to  decree  to  the  wife  any  specific  per- 
sonal pnverty  of  tbe  husbaiid  as  alimony. 
See  Aylor  r.  Aylor  (Sup.)  186  8.  TT.  1068, 
ud  cases  there  dted.  Nor  had  Hie  trial 
court  tbe  anOiority  to  decree  to  the  plaintiff 
tbe  poasesaton  of  tbe  bome  belonging  to  the 
defendant,  or  In  Hen  thereof  to  require  de- 
fendant to  pay  en  additional  $60  per  month 
alimony.    Aylor  t.  Aylor,  supra. 

ni.  licamed  ooimsd  for  appellant  earnest- 
ly argues  tliat  the  court  committed  error 
fai  the  allowance  and  award  of  $100  per 
month  as  alimony  tar  tbe  wUs  and  the  ad- 
ditional Bom  at  $100  per  month  for  the  sup- 
port of  the  children,  as  being  grossly  eiz- 
cessive  and  unwarranted  by  the  testimony 
and  facts  of  tbe  case. 

[4,  6]  The  record  shows  that  defendant  was 
a  meml)er  of  tlie  firm  of  Flaher,  Sonple  ft 
Co,  a  partnership,  dealing  In  stocks  and 
bonds;  that  defendant  had  a  drawing  ao- 
coont  or  salary  of  $250  per  month,  and  In 
addition  thereto  shared  In  tbe  profits  of  the 
business.  According  to  the  testimony,  the 
ralne  of  tbe  property  owned  and  held  by 
tbe  partnership  at  the  time  of  the  trial  was 
$28,752.51,  and  defendant's  interest  In  this 
property  was  $4,488.13,  being  about  one-sixth. 
In  addition  to  this,  the  defendant  had  an 
equity  of  tbe  value  of  $1,000  or  more  in  his 
Ksldenoe,  and  besides  owned  the  furniture 
In  tbe  said  residence,  the  actual  value  of 
which  is  not  proven;  but  this  same  furniture 
the  clrcolt  court  endeavored  to  award  to  the 
wile  In  tbe  decree  of  divorce,  providing  in 


tbA  altcmative  that.  If  the  furniture  was 
not  given  her  by  defWdant,  In  lieu  thereof 
tbe  defendant  should  pay  to  the  plalntlfl 
$1,600.  Hie  record  further  shows  that  In 
16  m<Hiths  immediately  prior  to  the  trial, 
namely,  from  November  8,  1914,  to  February 
8,  1916,  the  profits  of  the  firm  of  Fisher, 
Semple  &  Go.  had  been  $4,396.  It  is  well  to 
note  in  this  connection,  however,  that  this 
profit  was  shown  even  though  tbe  business, 
for  the  three  months  immediately  preceding 
tbe  date  of  the  trial  and  Included  in  the 
statement,  showed  a  loss  Instead  of  profit. 
So  that  according  to  the  record  defendant's 
financial  worth  at  the  time  the  case  was 
tried  may  be  taken  to  have  been  $6,500  to 
$7,000,  whilst  his  Income  for  the  15  months 
preceding,  when  averaged,  amounted  to  per- 
haps $860  per  month.  Certainly  the  allow- 
ance of  $100  per  month  for  the  care  and 
maintenance  for  the  four  minor  children  is 
not  excessive;  though  perhaps  a  like  allow- 
ance as  alimony  for  the  wife,  in  view  of 
tbe  financial  condition  of  defendant  at  the 
time  this  case  was  tried,  may  be  somewhat 
too  large. 

[1]  IV.  It  Is  next  wscd  that  the  court 
erred  in  ordering  and  requiring  plaintiff  to 
pay  tbe  simii  of  $26  per  mwith,  to  plaintiff's 
cointsel,  for  eight  consecutive  months,  as 
counsel  fees  for  services  during  tbe  trial,  on 
the  ground  that  there  had  tberetofore  been 
paid  to  plalntUCs  counsel  sums  aggregating 
$800.  Under  tbe  state  of  tbe  record  before 
us,  we  are  unwllltag  to  disturb  the  finding 
of  tbe  trial  court  in  this  reject.  It  appears 
tbe  case  consumed  aeariy  a  week  in  trial, 
some  60  witnesses  were  examined,  and  the 
case  was  botly  ooid^sted  throughout. 

V.  Aa  to  the  complaint  of  the  allowance 
of  $100^  allowed  plalntlfl  fw  counsel  fees 
on  tbe  appeal  in  this  court,  we  rule-  the  as- 
signment of  error  is  not  well  taken. 

For  the  reasons  assigned  alMve,  the  Judg- 
ment and  decree  granting  a  divorce  to  tbe 
plaintiff,  and  the  allowance  of  attorney's 
fees  and  the  dlsmtsslng  of  defendant's  cross- 
bill, are  affirmed,  and  tbe  remainder  of  tbe 
Judgment  and  decree  is  hereby  reversed,  and 
tbe  cause  remanded,  with  directions  to  tbe 
trial  court  to  enter  a  decree  awarding  tbe 
custody  of  the  children  to  tbe  mother,  tbe 
father  to  have  the  right  to  visit  the  children 
or  to  bare  tbe  ddldren  visit  him  on  Tuesday 
and  Thursday  of  each  we^  l>etwe«i  the 
hours  of  4  p.  m.  and  6  p.  m.,  or  7  p.  m.  and 
0 :30  p.  m.,  and  on  Sundays  t>etween  the  hours 
of  12  m.  and  8:30  p.  m.;  the  defendant  to 
have  the  dilldren  from  July  16tb  to  Au- 
gust 81st,  inclusive,  each  year,  with  the 
privilege  of  taking  them  out  of  the  state 
during  said  period;  that  the  defendant  pay 
to  the  plaintiff  $1,200  as  aUmony  as  a  first 
monthly  payment,  this  sum  to  be  paid  on 
or  before  January  1,  1019,  and  defendant  to 
pay  to  tbe  plaintiff  on  the  Ist  day  of  each 
calendar  month  thereafter  tbe  sum  of  $75 
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as  alimony,  and  defendant  to  pay  tbe  plain- 
tiff $100  on  tbe  Ist  day  of  each  calendar 
month  thereafter  for  the  support  and  main- 
tenance of  the  fonr  minor  children  born  of 
the  marriage,  the  plaintiff  to  have  the  right 
to  take  the  children  ont  of  the  state  from 
June  1st  to  July  14th,  inclusive,  eadli  year 
if  she  so  desires.  Costs  of  this  appeal  to  be 
taxed  against  the  appellant 

BETN0LD8,  P.  J^  and  ALLBN,  J,,  concnr. 


STATE  ▼,  LYONS.     (No.  1B2Q2.) 

(St  Louis  Goart  of  Appeals.  MissoorL  Sub- 
mitted on  Briefs  Nov.  6,  1918.  Opinion  Filed 
Dec  3,  191&  Rehearing  Denied  Jan.  6b 
1919.) 

1.  Husband  awd  Wife  «=3801  —  Abawdon- 
KBNT  BT  Hubbard— EviDBRCB. 

Under  Rev.  St  1900,  |  4496,  wife  abandon- 
ment may  be  complete  on  day  of  abandonment 
if  the  criminal  intent  to  abandon  exists,  and  if 
she  Is  in  fact  left  la  a  state. of  destitution  on 
that  day. 

2.  Husband  and  Wm  «=3802— Abandon- 
icKNT  BT  Husband— PaooBEDiNOS  bt  Wms 
— Pbesuhption- BuBDEN  or  Pboof. 

A  prosecution  under  Rev.  St  1909,  S  4495, 
for  willfnlly  abandoning  a  wife  and  failing,  neg* 
leeting,  and^  refusing  to  maintain  her.  Is  a  crim> 
inal  action  in  which  the  state,  and  not  the  wife^ 
is  the  complaining  party. 

3.  Husband  anb  Wrra  «s»SlS— Abandon- 

UBNT  OF  WiFB— BVIDENCX. 

In  a  prosecution  under  Rev.  St  1009,  | 
4495,  fer  willful  abandonment  of  wife  and  neg- 
lect and  refusal  to  provide  for  her,  evidence 
held  not  to  show  an  abandonment  with  criminal 
intent  at  a  neglect  and  refusal  to  provide  for 
her. 
Allen,  J.,  dissenting. 

Appeal  from  St  Louis  Court  of  Ortmlnal 
Correction;   Vital  B.  Oaresche,  Judge. 
"Not  to  be  officially  published." 

Joseph  Lyons  was  convicted  of  unlawfully 
abandoning  his  wife,  and  he  appeals.  Re- 
versed, and  defendant  discharged. 

Paeben  &  Friday,  of  St  Louis,  for  appel- 
lant 

Howard  Sldener,  of  St  louls,  for  the 
State. 

REYNOLDS,  P.  J.  Defendant  was  pro- 
ceeded against  In  the  Court  of  Criminal  Cor- 
rection of  the  City  of  St  Louis,  by  informa- 
tion filed,  charging  him  with  having,  on  Feb- 
ruary 15th,  1915,  and  on  divers  other  days 
and  times  between  that  and  the  day  of  filing 
tbe  complaint,  unlawfully,  wilfully  and  with- 
out just  cause  abandoning  his  wife,  Fusebla 


I^ons,  and  falling,  neglecting  and  reusing  to 
wialntMln  and  proTlde  for  her,  defendant  be- 
ing lawfully  married  to  ber. 

On  a  trial  before  the  court  and  a  Jury,  be 
was  found  guilty  and  bis  pnnishmoit  assess- 
ed at  9 100  fine  and  60  days  Imprisonment 
In  Jail  and  sentenced  accordingly.  From  tbls 
he  bas  duly  appealed  to  our  court 

Tbe  Information  Is  founded  on  tbe  provi- 
sions of  section  4495,  Revised  Statutes  1909. 
That  section  was  amended  by  tbe  Act  of 
March  80th,  1911  (Laws  1911,  p.  193),  by  In- 
cluding punishment  for  abandonmoit  of  a 
child  or  children  and  neglect  or  refusal  to 
maintain  or  provide  for  them.  Tbe  parties 
here  have  no  children,  so  the  amendment 
does  not  ccmcem  us. 

After  a  careful  reading  and  consideration 
of  tbe  testimony  we  are  satisfied  that  the 
conviction  cannot  stand. 

[II  Our  court  held.  In  State  v.  Fucbs,  17 
Kfo.  App.  458,  that  where  the  case  was  sub- 
mitted to  the  Jury  on  evidence  Insufficient  to 
warrant  a  conviction,  the  defendant  would 
be  discharged,  and  at  page  461  In  that  case 
It  is  said: 

"Tke  offense  may  be  ootnplete  on  the  day  of 
abandonment,  provided  the  criminal  intent  to 
abandon  her  (the  wife)  ezlsts,  and  provided  that 
she  is  in  fact  left  in  a  state  of  destitntiaii  on 
that  day." 

[2]  Afaln  la  State  v.  Oreenon  80  Mo.  App. 
299^  It  Is  held  Qoc  dt  SOS),  that  a  proceed- 
ing of  this  Und  Is  a  criminal  acttoo;  that 
the  Stete  and  not  the  wife  is  tbe  complaining 
party ;  that  In  this  action  presumptiaii  of  In- 
nocence of  tbe  misdemeanor  cbarged  attends 
the  defendant  at  every  stage  of  tbe  trial, 
and  in  order  to  sustain  a  ooByietioo  the  State 
must  produce  evidence  of  bis  guilt  "which 
satisfied  the  Juiy  of  It  b^ond  a  reasonable 
doubt"  and  so  the  learned  trial  court  In- 
structed the  Jury  In  this  cam.  Tbe  opinion 
in  the  Oreenup  Case  contbraes: 

"Two  elements  are  estentlal  to  constitute  this 
offense:  The  criminal  intent  to  abandon  with- 
out cause,  and  tbe  failure  and  refusal  to  pro- 
vide for  the  wife.  State  v.  Fuchs,  17  Mo.  App. 
461.  In  order  to  make  out  its  case,  tbe  state 
must  show,  beyond  a  reasonable  doubt  the  ex- 
istence of  both  at  ibeae  elementsu  XSvidoice 
of  a  mere  abandonment  and  a  sntaaequent  fail- 
ure and  refusal  of  support  does  not  prove  the 
criminal  oSence  denounced  by  the  statute.  The 
state  must  further  show  that  the  defendant  bad 
not  'good  cause'  for  the  abandonment  The 
state  must  show  this,  although  it  Involves  the 
necessity  of  proving  a  negative;  for  the  rule 
in  this  state  even  in  civil  cases  is,  that  where 
the  plaintiff  grounds  his  right  ot  action  in  a 
negative  averment  and  the  proof  of  the  aftrm- 
ative  is  not  peculiarly  within  the  knowledge 
and  power  o{  the  defendant  the  establishment 
of  the  negative  is  an  essential  element  of  the 
plaintiff's  ease." 


«3>For  otber  eaaw  ■••  aanra  topio  and  KET-NUUBaB  is  all  K«gr-Nuinber«a  OtgMts  sad  EadMni 
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This  same  nUe  was  «£sin  «motuice4  by 
our  court  in  State  ▼.  Broyer,  44  '&(o.  ^p. 
393,  and  again  In  State  t.  LInck,  68  Mo.  App. 
161. 

[3]  We  do  not  find  any  substantial  evidence 
Is  tbls  case  tending  to  show  tbat  abandon- 
ment of  the  wife  on  the  part  of  the  husband 
was  with  crtmlnal  Intent.    It  appears  that 
defendant  and  his  wife  were  living  togeth- 
er at  the  home  of  the  wife's  mother.    The 
family  then  consisted  of  5  pergons,  occupying 
3  rooms,  one  of  which  was  a  kitchen.    The 
father  of  the  family  was  absent  from  the 
borne,  living  in  Texas.    He  sent  word  to  the 
family  that  he  was  about  to  return  home, 
whereupon  the  defendant,  altbongh  his  moth- 
er-in-law told  him  he  might  remain,  conclud- 
ed that  there  was  not  soffldent  room  on  the 
premises  for  the  occupancy  of  6  pec^le  and 
that  be  and  his  wife  should  seek  othe^  quar- 
ters.   Wbereuiwn  he  rented  a  fumiflhed  room 
at  another  locality  and  went  there.    There 
is  a  good  deal  of  conflict  in  the  testimony  as 
to  whether  defendant  notified  his  wife  of  his 
new  location  at  the  time,  or  of  another  to 
which  he  subsequently  moved,  or  as  to  wheth- 
er be  asked  her  to  live  there  with  him.    The 
husband  said  be  did  both  but  the  wife  de- 
nies this,  denying  that  she  knew  where  he  was 
living.    But  it  is  ia  evidence  tbat  her  sister 
and  brother  knew  where  he  lived,  had  gone 
there  and  met  lilm  there,  and  that  he  bad 
given  them  money — small  sums,  it  la  true^- 
$5  at  one  time^  $3  at  another,  which  he  tes- 
tified was  to  be  given  to  his  wife  by  them. 
Whetber  this  latter  occurred  or  not,  does 
not  appear;   all  that  the  wife  says  about  it 
is  that  defendant  gave  the  money  to  ber 
brother  and  her  sister  to  pay  board  to  her 
mother  tbat  he  owed  at  the  time  he  quit  liv- 
ing there.    That  is  not  at  aU  credible,  how- 
ever,  because  it  does  not  appear  that  be 
was  to  pay  bis  mother-in-law  any  board  at 
all  and  be  testifles,  without  contradiction, 
that  during  the  time  be  and  Iils  wife  wen* 
living  at  ber  ivotber's  be  suppUed  the  table 
and  left  ail  of  bis  money,  such  little  as  bis 
wages  amounted  to  and  which  be  bad  not 
spent  tor  theae  provisions,  in  the  boose  for 
hous^Mld  use,  that  is  for  use  of  tbe  wbole 
family,  of  which  his  wife  was  a  part    In 
point  of  fact,  that  seems  to  have  been,  the 
only  income  that  tbe  family  had  beyond  a 
very  small  sum  that  one  of  the  daighters, 
a  sister  of  his  wife,  ai^Dears  to  have  earned. 
M  any  rate^  there  is  not  a  puticie  of  sub- 
stantial  testimony  to  sbow  tbat  defendant 
bad,  in  Ote  sense  sf  tba  law  and  looking  at 
this  as  a  criminal  case,  wlUnlly  abandoned  his 
wife — Qte  very  first  and  essraitlal  thing  to  be 
establldMd  in  a  case  of  tliis  kind.    In  point 
of  fact,  tbe  evidence  more  strongly  tends  to 
diow  abaDdeoment  by  tbe  wlCe.     Furtber- 
moce.  It  is  fak  etldeDea  In  this  case,  f  mm  the 
testimoiiT  of  a  witness  fbr  the  defradaat, 
wbo  was  thspreinrtetor  of  fiie  bouse  In  whidi 


d^endant  had  rented  a  room,  tbat  be  t^ 
her  he  was  renting  it  with  the  view  of  occu- 
pancy by  blmBehC  and  bis  wi^  It  is  in  evi- 
dence la  the  case  that  in  a^  Interview  be- 
tween the  husband,  the  wife,  and  the  boa- 
band's  attorney,  in  tbe  office  of  the  City  or 
Assistant  City  Attorney,  that  the  defendant 
told  his  wife  where  he  was  living  and  asked 
her  to  eowe  and  live  with  him.  She  is  veir 
evasive  about  what  occurred  at  tbls  interview 
and  as  to  this  request,  saying  that  it  was 
not  tbe  defendant,  her  husband,  wbo  asked 
her  to  come  and  live  with  him  at  Ids  new 
quarters,  but  his  attorney.  It  is  dear,  how- 
ever, even  from  ber  own  testimony,  tbat  this 
request  was  made  of  her  in  the  presence  oj 
her  husband  and  this  seems  to  have  occurred 
the  very  da;  before  tbe  infonuatian  was  fil- 
ed in  the  caaa 

Our  Supreme  Court  bas  said,  in  tbe  case  of 
State  V.  White,  45  Mo.  512,  where  a  witness 
had  been  asked  whether  the  defendant  had 
not  rented  a  house  from  him  wbldi  bis  wife 
had  refused  to  occupy,  that  it  was  error  in 
the  trial  aonrt  to  have  exduded  this  testi- 
mony, tbe  court  saying: 

"If  defendant  fDmisbed  his  wife  with  a  suit- 
able residence,  he  had  so  far  ooatributed  to  her 
support;  and  if  she  refused  to  oeoapy  it,  it 
certainly  was  not  his  fault." 

So  that  It  Is  very  dear  tbat  there  is  an  ut- 
ter failure  of  substantial  testimony  in  this 
case  not  only  to  tibaw  an  abandonment  of  the 
wife  by  tbe  husband  wititi  criminal  intent  and 
wttfaln  the  meaning  and  spirit  of  the  law 
here  Involved,  but  of  failure  to  support  and 
provide  for  her.  It  is  true  the  husband  con- 
tributed very  little  in  money  to  bis  wife  after 
be  left  bar  mother's  bouse.  Asked  bow 
mucb  he  earned  during  a  month  of  this  time, 
be  said  be  "was  ashamed  to  t^,"  but  be- 
ing ordered  by  tbe  court  to  answer,  be  final- 
ly said  that  his  wages  for  the  month  amount- 
ed to  $20.  As  before  said,  he  had  paid  the 
wife  about  $8  out  of  this  and,  of  course,  had 
to  pay  room  rent  for  any  premises  be  occu- 
pied for  himself  and  his  wife,  «nd  not  only 
offered  but  urged  hex  to  live  there  with  him. 
He  was  a  carpenter,  earning  |S  a  day  when 
at  work,  but  work  was  exceedingly  irregular 
with  him,  although  he  appears  to  have  been 
an  Indastrtotts  man,  working  whenevw  he 
could  get  work  to  do.  TOere  Is  not  a  par- 
ticle of  testtmony  in  the  case  to  show  any 
bad  conduct  on  his  part  or  that  he  was  a  dis- 
sipated man.  It  Is  true  that  his  wife  testi- 
fied that  he  was  afflicted  with  a  loathsome 
disease,  but  be  denied  this  and  offered  to 
submit  himself  to  an  examination  by  any. 
physician  that  she  or  the  court  might  select 
In  the  manner  in  which  this  testimony  came 
out,  however,  we  are  inclined  to  think  that 
the  diarge  was  «a  afterthought  on  tbe  part 
of  the  wife.  She  continued  to  live  with  him 
until  he  left  and  ber  testimony  as  to  his  hav- 
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log  the  disease  is  not  supported  by  any  oth- 
er testtmony. 

Onr  conclusion  upon  the  whole  case  is  that 
the  demurrers  of  defendant  to  the  evidence 
should  have  been  sustained  and  that  the 
learned  trial  Jndge  erred  In  submitting  it 
to  the  Jury. 

The  Judgment  of  the  Court  of  Criminal 
Oorrectl(»i  Is  reversed  and  the  defendant 
dl8(3iarged. 

BSKIKSIR,  3^  ooncursL 
AIjLBN.  J^  dissents. 


P.  R.  SINCLAIR  COAL  CO.  v.  MI8S0URI- 

HYDRA.UUO  IflNING  00.  et  ol. 

(Na  2264.) 

<SpringfieId  Court  of  Appeals.    Missouri.    Nov. 

25,  101&    On  Motion  for  Rehearing, 

Jan.  2,  1019.) 

1.  aokrowuedeubht  4s938— fokk  —  cobpo- 
bahonb. 

Admovledgment  of  corporation's  chattel 
-mortgage  need  not  state  It  was  ezecated  by  ao- 
thority  of  its  board  of  directors,  that  part  of 
Rev.  St  1909,  |  2799,  prescribing  the  form 
that  "may  be  used"  in  acknowledgment  by  cor- 
porations being  permissiTe  only,  and  it  being 
enough  that  the  acknowledgment  would  have 
been  good  before  the  statute. 

2.  OoxpOBAnoRs  «=947T(4>  —  Ohattcz,  Most- 

QAOB— OOBPOKAIX   SXAI.. 

Corporation's  diattel  mortgage  is  not  inrah- 
dated  by  absence  of  its  corporate  seaL 

3.  COBPORATIOns     «a»415  —  ATTTHOBrrT     Of 

Pbxsidbnt— Chattti.  Mobtgaoe. 
Authority  of  president  of  corporation  to  ex- 
ecute its  chattd  mortgage  for  ooid  received 
by  it  held  inferable  from  Us  exercise  of  full 
control  and  management  of  it*  affairs,  and  liis 
execution  of  similar  instruments  with  knowledge 
dl,  though  without  express  authority  from, 
board  of  directors. 

4.  Chattkl  Mobtoaqxs  «s»261  — Satb  Cn- 

DKB  MOBTQ^OS— PoBSBSSIon. 
It  is  not  necessary  to  validity  of  sale  under 
diattel  mortgage  where  the  property  was  sit- 
uated and  on  notice,  that  mortgagee  take  pos- 
session before  sale. 

0.  Chattii,  MoBTOAess  4=3200— Sau  ttrdkb 
Mobtoaqe— Dbmaud  of  Patioent. 
Though  the  chattel  mortgage  secures  a  de- 
mand note,  demand  is  not  necessary  before  sale 
thereunder,  the  mortgagor  having  ceased  busi- 
ness, leased  its  property,  and  being  insolvent, 
and  there  being  no  one  in  the  place  represent- 
ing it. 

8.  Affxai.  and  Bbbob  «=9854(8)— Aitibicance 
—New  Tbial  on  Wbono  Gbotjnd. 
An  order  granting  a  new  trial,  though  on 
an  Improper  ground,  will  be  affirmed  if  new 
trial  should  have  been  granted  on  another 
ground  of  the  motion. 


7.  CHATnx   Mobtoaoes  «3»262(9  —  Saue — 

PCBOaASK  BT  MoKTOASEB  —  RCFUBAI.  OV 
POSSEOaiON  BT  LiasxB— RZOOVIBT. 
Consent  to  mortgagi^  purchasing  at  hla  own 
sale  under  chattel  mortgage  not  being  given  by 
mortgage  or  otherwise,  the  equity  of  redemp- 
tion is  not  extinguished  by  such  sale  and  par- 
chase,  so  mortgagor's  lessees,  occupying  the 
status  of  second  mortgagees,  are  entitled  to  the 
property  subject  to  mortgagee's  lien,  and  for 
their  refusal  to  allow  him  to  take  Ihe  pn>perty 
be  can  recover  only  the  debt  and  interest. 

Appeal  from  Circuit  Conrt,  Lawrence 
Connty;  Charles  L.  Henson,  Judge. 

Action  by  the  P.  R.  SlnclaU-  Cool  Com- 
puty  against  the  Mlssourl-HydrauUc  Mlaing 
Company  and  another.  sSrom  an  order 
granting  defendants  a  new  trial,  plaintiff 
appeals.  Reversed  and  remanded,  with  dl- 
rectioos,  conditionally. 

James  A.  Potter  and  I.  V.  McPherson,  both 
of  Aurora,  for  appellant 

John  L.  McNatt,  of  Aurora,  for  respond- 
ents. 

BRADLEY,  J.  This  Is  an  action  to  recov- 
er for  the  conversion  of  certain  personal 
property  used  In  connection  with  a  mining 
enterprise.  Upon  trial  below,  before  the 
court  and  a  Jury,  plaintiff  recovered.  TTie 
trial  court  sustained  a  motion  for  a  new 
trial,  and  plaintiff  appealed. 

Plaintiff  claims  title  by  virtue  of  a  chat- 
tel mortgage  given  November  6,  1910,  which 
plaintiff  attempted  to  foreclose.  Defendant 
claims  its  right  of  possession  by  virtue  of 
a  lease  dated  Dec^nber  6,  1916.  The  Scot- 
tUh  Zinc  liDnlng  Company,  a  corporatloci, 
was  engaged  In  mining  at  Aurora,  Mo.,  be- 
ginning its  mining  business  In  the  year  1935. 
It  appears  that  this  company  was  at  an 
times  hard  pressed  for  money  to  meet  its 
pay  roll  and  other  obligations.  Plalntlfl  fur- 
nished coal  to  it  at  different  times,  aad  at 
tJie  time  plaintiff  took  its  mortgage  the  Scot- 
tish Zinc  Mining  Company  owed  plaintiff 
about  1900  for  coal.  Plaintiff  was  reluctant 
to  furnish  more  coal,  but  finally  consented  to 
furnish  OOO  worth  more  on  condition  that  it 
be  secared  for  the  coal  it  had  famished  ap 
to  that  date,  and  for  the  additional  coal  to 
be  famidied.  In  pnrsnanoe  of  this  agree- 
ment pUdutlff  tooik  a  demand  note  for  91,200, 
secared  by  a  chattel  mortgage  on  the  proper- 
ty now  in  dlspnte.  ^niis  mortgage  was  re- 
corded November  8,  1916.  December  6th. 
thereafter,  the  Scottish  Zinc  Mining  Com- 
pany sublet  its  mining  lease,  and  leased  alt 
Its  other  properties,  including  the  property 
conveyed  in  the  mortgage  to  defehdant  Took- 
er,  and  he  aadgned  to  defendant  Mlasonri- 
Hydraullc  Mining  Company  Ihe  sublease  and 
lease  of  the  other  property  therewith  which 
was  for  the  duration  of  the  oirtglaal  lease 


«s»For  othu'  case*  tee  same  topic  snd  KET-NUMBER  In  all  Kay-Numbarad  DlgesU  and  lodaxaa 
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whleb  ezplieA  1b  183S.  Tbe  defUidaat  mln- 
iDg  company,  with  Tooker  as  a  stockholder 
and  general  nuuiaser,  took  possession  of  all 
the  properties  mentioned  In  tbe  sublease  and 
lease  and  began  operating  the  mine.  On 
May  1^  1917,  plaintiff,  having  previously 
advertised  nnder  its  mortgage,  sold  tbe 
property  therein  described  and  purchased  at 
the  sale.  Immediately  after  the  sale  plain- 
tiff began  to  take  down  and  move  from  the 
mine  the  property  sold  nnder  its  mortgage. 
Defbndants  threatened  the  agents  of  the 
plaintiff  with  prosecution  for  trespass  If  they 
persisted  in  removing  the  property,  and  noti- 
fied plaintiff  that  they  dalmed  the  property 
under  tbe  leases  mentioned.  The  result  was 
this  salt  for  conversion. 

There  are  several  grounds  set  np  in  tbe 
motion  tar  a  new  trial,  bnt  the  trial  court 
sustained  the  motion  on  the  ground  that  it 
should  have  given  the  peremptory  Instruc- 
tion requested  by  the  defendants  at  the  close 
of  the  case.  This  coocluslon  was  reached, 
as  appears  from  the  record  on  the  ground 
that  there  was  no  substantial  evidence  of  ex- 
press or  Implied  authority  emanating  from 
the  Scottish  Zinc  Mining  Company  to  Its 
president  which  would  authorize  blm  to  ex- 
ecute the  mortgage  in  question.  While  the 
trial  ooart  placed  Its  mllBg  in  granting  the 
new  trial  on  the  ground  that  there  was  no 
express  or  Implied  authority  for  the  execu- 
tion of  the  mortgage,  there  are  other  features 
touching  the  validity  of  the  mortgB:ge  which, 
if  trne,  would  defeat  plaintiff  as  much  so  as 
the  lack  of  authority  to  execute  tbe  mort- 
gage.- The  defendants  sought  to  defeat  re- 
covery prlndfially  on  four  grounds:  (1) 
That  the  mortgage  was  not  sealed,  and  was 
defectively  acknowledged,  and  was  therefore 
void  as  to  a  third  party;  (2)  that  there  was 
no  authority,  express  or  Implied,  authoriz- 
ing tbe  president  of  the  Scottish  Zinc  Mining 
Company  to  execute  the  mortgage;  (3)  that 
the  plaintiff  did  not  have  the  possession  of 
the  property  described  in  the  mortgage  at 
the  time  of  tbe  sale,  and  therefore  the  sale 
was  void  and  passed  no  title ;  (4)  that  plain- 
tiff's note  was  a  demand  note,  and  no  de- 
mand bad  been  made,  and  therefore  Its  at- 
tempt to  foreclose  was  premature. 

[1]  1.  There  is  no  point  made  on  the  mort- 
gage proper  except  that  it  did  not  bear  the 
seal  of  the  corporation.  Tbe  acknowledg- 
ment on  tbe  mortgage  is  as  follows : 

"State  of  Missouri,  County  of  Lawrence— ss.: 
On  tbia  6th  day  of  November,  1916,  before  me 
appeared  John  McEwen  to  me  personally 
known,  who,  being  by  me  duly  gwom,  did  say 
that  he  is  president  of  the  Scottish  Zinc  Min- 
ing Company,  a  corporation,  of  tbe  state  of 
Missonri ;  and  that  said  instrument  war  siipied 
in  behalf  of  said  cotporatlon  and  said  John 
McBwen  acknowledged  said  InstrumeDt  as  the 
free  act  and  deed  of  said  corporation.  In  wib- 
ness  whereof,  I  have  hereto  set  my  hand  and 
affixed  my  official  seal  at  my  office  in  Aurora, 
Mo.,  tbe  day  and  year  first  above  written."  ' 


ni«a  toUowa  tba  algnatarek  eta,  of  the- 
notai7. 

Tbe  point  made  is  that  the  acknowledg- 
ment is  not  in  compliance  with  section  2799, 
R.  8.  1909,  with  reference  to  admowlede- 
ments  by  a  oorporatloii,  in  Out  It  Is  not 
stated  ther^bi  that  the  mortgage  was  eX' 
ecuted  by  authority  of  its  board  of  directonk 
That  part  of  section  2799,  B.  8.  1909,  pre- 
scribing the  form  that  may  be  used  in  the 
ac^owledgment  of  deeds  and  mortgages  by 
corporations  was  enacted  In  18S3.  Laws 
1883,  p.  "20.  The  courts  in  construing  this 
feature  of  section  2799  have  construed  it  to 
mean  that  the  form  prescribed  and  set  out 
ther^n  Is  permissive  and  not  mandatory. 
According  to  the  holding  of  our  Supreme 
Court  an  acknowledgment  by  a  corporatloa 
which  would  have  been  good  under  the  stat- 
ute as  it  existed  prior  to  the  ad<9tion  of 
our  iM^sent  statute  will  be  good  under  the 
present  statute^  Strother  Bros.  v.  Barrow, 
2M  Mo.  241, 151  S.  W.  960,  is  to  our  mind  de- 
cisive on  Oie  question  of  the  validity  of  the 
mortgage  as  affected  by  the  omission  of  the 
clause  mentioned.  In  that  case  the  validity 
of  a  deed  of  assignment  was  challenged  oi» 
the  ground  that  this  dause  was  omitted  fromi 
the  acknowledgment.  In  discussing  that, 
feature  the  Supreme  Court  said : 

"A  mere  glance  shows  that  the  eertflteat^  «f 
acknowledgment  does  not  conform  to  the  form 
the  statutes  say  'may  be  used'  in  admowledging 
corporate  deeds.  B.  S.  1900,  f  2799.  Bat  he 
has  lead  that  statute  to.  little  porpose  who  con- 
cludes that  tbe  statutory  form  is  i^ecessary  to 
a  good  acknowledgment  The  language  of  the 
section  in  that  particular  is  not  manc'.atory,. 
but  i>eTml88ive.  It  does  not  say  tbe  form  must 
or  shall  be  used,  bnt  that  it  ^may  be  used.'  Iir 
the  exposition  of  that  atatate  it  has  been  hdd' 
that  the  acknowledgment  to  a  corpoiate  deed;, 
if  good  before  the  statute  was  passed,  would 
be  good  after  it  was  passed.  Euse  v.  Ames, 
104  Mo.  loc.  dt.  102,  103,  16  S.  W.  965.  W» 
look,  then,  to  all'  related  statutes  and  to  tbe 
exposition  given  them  by  appellate  courts. 
There  are  cognate  sections  prescribing  how  » 
corporation  may  hold  and  can  convey  real  es- 
tate, and  what  the  certificate  of  acknowledge 
ment  must  show.  Comparing  the  mandatory  re> 
quirements  of  section  2799  with  sections  2790' 
and  3001 — all  strictly  In  pari  materia— it  will  be 
seen  that  the  certificate  of  acknowledgment  com- 
plies substantially  with  the  requirements  of. 
those  sections." 

It  Is  true  that  the  corporate  seal  was  on' 
the  deed  in  question  in  Strother  v.  Barrow, 
supra,  but  the  absence  of  the  seal  does  not 
affect  tbe  validity  of  a  chattel  mortgage  of 
a  corporation,  as  we  shall  presently  notice. 
Defendants  rely  on  Center  Creek  Mining: 
Co.  V.  Coyne,  164  Mo.  App.  492,  147  S.  W. 
148,  to  support  their  contention  that  th» 
mortgage  Is  void  as  to  defendants,  third  par- 
ties, because  of  the  defective  acknowledg'- 
ment,  but  a  reading  of  that  case  discloses 
that  not  only  was  the  clause  Qiat  the  instrw- 
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ment  was  ezecated  \sy  the  direction  of  the 
board  of  directors  absent,  but  it  did  not  ap- 
pear from  ttie  acknoWled!gmeDt  that  the  In- 
strument there  under  consideratloa  was  ex- 
ecuted on  behalf  of  the  corporation. 

[S]  The  mortgage  In  question  in  the  case 
at  bar  did  not  have  the  con>orate  seal  there- 
on. This  does  not  alter  tiie  situation,  be- 
cause the  corporate  seal  Is  not  necessary  to 
the  validity  of  a  cliattel  mortgage  executed 
by  a  corporation.  The  only  effect  tliat  a 
seal  has  on  a  chattel  mortgage  executed  by  a 
corporatdon  is  that  it  makes  the  Instrument 
prima  facie  eTldence  of  what  it  purports  to 
be,  while.  In  the  absence  of  the  seal,  proof 
otherwise  than  by  the  instrument  Itself  Is 
required  to  establish  the  execution  thereof. 
Jones  on  Chattel  Mortgages  (6th  Ed.)  §  102; 
Strop  ▼.  Hughes,  123  Mo.  App.  647,  101  S. 
W.  146. 

[3]  2.  There  was  no  direct  evidence  that 
McEwen,  the  president  of  the  Scottish  Zinc 
Mining  Company,  had  been  given  express  au- 
thority by  the  board  of  directors  of  that  com- 
pany to  execute  the  mortgage  to  the  plain- 
tlflr.  The  record  shows  that  the  Scottish 
Zinc  Mining  Company  was  more  shadow 
than  substance;  that  its  board  of  directors 
consisted  of  McEwen,  who  executed,  on  Its 
behalf,  plaintiff's  mortgage,  George  Fletcher, 
and  one  Clark.  McEwen  lived  in  Aurora, 
Mo.,  Fletcher  in  Joplin,  Mo.,  and  Clark  in 
Kansas  City,  Mo.  The  record  further  shows 
that  McBwen  was  president,  general  man- 
ager, superintendent,  etc.;  that  he  had  abso- 
lute charge  and  control  of  the  aflTairs  of  the 
Scottish  Zinc  Mining  Company.  Quite  a 
number  of  notes  and  mortgages  were  Intro* 
duced  in  evidence  that  were  given  to  banks 
and  Individuals  in  Aurora  by  McBwen  on 
behalf  of  his  corporation.  He  was  con- 
stantly borrowing  money  to  meet  pressing 
obligations  and  pledging  the  company's  prop- 
erty. Fletcher  and  Clark  •  were  seldom  on 
the  ground,  and  had  little,  if  anything,  to 
do  with  the  management  of  the  company. 
The  record  also  shows  that  Fletcher  knew 
about  this  mortgnge  before  the  lease  was 
made  to  defendant  Tooker,  and  that  Fletch- 
er, in  discussing  the  sale  or  lease  of  the 
Scottish  Zinc  Mining  Company's  properties, 
had  mentioned  plaintiff's  mortgage,  and  had 
expressed  himself  that  it  would  have  to  be 
taken  care  of.  There  was  no  contention  that 
the  Scottish  Zinc  Mining  Company  did  not 
receive  and  use  the  coal  for  which  the  mort- 
gage was  given.  The  law  is  that  the  presi- 
dent or  other  officer  of  a  business  corpora- 
tion who  has  full  control  and  management  of 
Its  affairs,  borrows  money  and  executes  mort- 
gages in  its  behalf,  pledges  Its  property 
without  objection  by  the  board  of  directors, 
has  implied  authority  to  secure  a  loan  by 
executing  a  chattel  mortgage  on  the  com- 
IMuiy's  property.  8  Cook  on  Corporations 
(7th  Ed.)  i  706;   Tyler  Estate  t.  Hoffman, 


146  Mo,  AMb  610,  124  8.  W.  686,  and  cases 
there  dted. 

In  Tyler  Batate  ▼.  Hoffman;  148  Mo.  App. 
loc.  dt  620,  124  a  W.  688,  It  is  said: 

"Actual  authority  is  a  president  or  general 
manager  of  a  company  to  do  acts  of  a  partic- 
ular kind,  or  make  a  certain  dass  of  contracts 
in  its  behalf,  and  among  others  to  give  a  lien 
on  its  property  by  pledging  or  mortgaging  it, 
may  be  established,  not  only  by  a  resolation  of 
the  board  of  directors,  but  by  fair  inference  that 
it  had  been  conferred  on  him,  drawn  from 
continued  exercise  of  the  authority  with  the 
knowledge  of  the  directors  and  without  objec- 
tion from  them.  And  espedally  is  this  true  if 
the  officer  who  purported  to  act  for  the  com- 
pany had  been  allowed  unhampered  manage- 
ment, of  its  affairs  for  a  considerable  period, 
and  the  money  borrowed  was  used  for  the  ben- 
efit oi  the  company,  to  the  knowledge  of  the 
dfarectors." 

It  to  onr  ooaclnslon  that  the  evidence 
tbuohlng  Mi^wen's  authority,  control,  and 
management,  and  Qie  knowledge  by  the  board 
of  directors  of  sbnilar  instrameats  executed 
by  him  on  behalf  of  the  oorparatl<m,  war- 
rants the  Inference  that  MoEwen  had  at 
least  Implied  ontborlty  to  exeouts  Um  mort- 
gage In  qnestfon. 

[4]  3.  Defendants  make  the  p<tot  that 
plaintiff  did  not  take  possesslen  of  the  prop- 
erty described  in  Its  mortgage  previous  to 
advratising  the  same  for  sale,  and  that  a  sale 
without  possession  passed  no  title.  We  think 
It  sufficient  to  say  that  the  sale  of  the  mort- 
gaged property  toolc  place  where  the  prop- 
erty was  situated,  fliat  is,  at  the  mine  for^ 
merly  operated  by  the  Scottish  Zinc  Mining 
Company,  and  where  the  property  to  be  sold 
was  visllde  to  bidden.  Also  the  sale  had 
been  advertised  In  at  least  five  pubUc  places 
in  and  about  Aurora  for  ten  day&  Posses- 
sion Is  necessarily  a  relative  term,  dqtendlng 
upon  the  character  and  situation  of  the 
thing  possessed  or  claimcA  to  be  posseesed. 
Upon  default  In  payment  of  the  note  seeared 
by  the  mortgage  plaintiff's  title  ttecame  ab- 
solute, and  it  could  have  maintained  trover 
or  replevin  without  sale;  therefore  the  ques- 
tion of  possession  Is  not  of  oonseqnence. 
Halferty  v.  Karr,  188  Mo.  App.  loc.  dt  247, 
175  S.  W.  146;  Thompson  v.  Machine  Co., 
179  Mo.  App.  276,  168  8.  W.  805;  Western 
Realty  Ck).  v.  Musser,  97  Mo.  App.  114,  71 
S.  W.  100;  Jackson  ▼.  Chumlngham,  28  Mo. 
App.  854. 

[6]  4.  Defendants  contend  that,  plalntUTs 
note  being  a  demand  note,  and  no  demand 
being  made,  there  was  no  default  The  rec- 
ord shows  that  McEwen  was  gone;  no  one 
In  Aurora  representing  the  oonpany.  It  had 
ceased  business,  leased  Its  properties,  and 
was  insolvent.  Plaintiff  knew  these  facts. 
We  do  not  think  in  these  drcumstances  that 
plaintiff  was  required  to  look  np  some  agent 
or  officer  of  the  Scottish  Zinc  Mining  Corn- 
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pany  before  proceeding  to  foveekMe  it>  nnrt- 
eoge. 

[I]  We  do  not  agtee  wlfh  tbe  tjrtal  coart 
on  the  groond  upon  ivtileh  It  granted  the 
new  trial,  yet  the  mle  Is  that.  It  a  new  trial 
fhonld  be  granted  oa  any  other  ground  rais- 
ed In  the  motion  ttierefor,  the  order  granting 
a  new  trial  will  be  sastalned.  Kelly  et  aL 
T.  City  of  Hlgglnavllle,  18S  Mo.  App.  lee. 
dt  59,  171  S.  W.  9«e ;  Paper  v.  Pcper,  241 
Mo.  200,  145  S.  W.  408;  Hayen  t.  Railroad, 
155  Mo.  218,  06  S.  W.  lOSS;  Oandee  t.  Rail- 
road, 130  Mo.  142,  31  S.  W.  1029;  Weam  r. 
Welsberg,  163  Mo.  App.  580, 146  S.  W.  Sia 

[7]  Defendants  challenge  the  oorrectnesa 
of  the  Instmetlon  on  the  measnre  of  dam- 
ages. The  record  dtadoees  that  the  property 
mortgaged  consisted  of  a  holster,  a  steam 
MIer,  piomp,  derriefe,  tramway,  hoisting  ca- 
ble, and  tram  cable.  All  ttito  property  was 
hLstalled  and  In  tM»  by  defendants  ta  the  oi>- 
eratlon  of  tbe  mine.  PlalntlfT  had  demanded 
possession  after  Its  mortgage  sale,  and  pos- 
session was  refnsed.  Plalntlir  had  no  inter- 
est in  the  mine  or  the  mining  lease,  bat  was 
only  Interested  In  the  properties  nsed  In  con- 
nection therewith.  The  conrt  on  the  meas- 
ure of  damages  Instmcted  as  fbllows: 

"If  you  find  a  verdlc^  for  the  plaintiff  you 
ihould  assess  Its  damages  at  snch  a  sum  as  yon 
believe  from  all  the  evidence  in  the  case  tbe 
property  in  controversy  was  fairly  and  rea- 
■ooably  worth  on  May  12, 1917,  in  the  conation 
it  was  in  on  tiiat  date." 

Defendants  contend  that  the  measure  of 
damages  Is  tke  yalne  of  the  property  severed 
and  nanoTed  from  the  mine  less  the  cost  of 
severing  and  removing.  This  Is  what  plaln- 
dft  woold  have  had  If  defendants  had  not 
Interfered,  and  prevented  the  removal  But 
the  Instractlan  la  In  accord  with  the  lav  as 
written  In  Olothing  Co.  v.  Steidemann,  160 
Mo.  App.  loc.  dt.  329,  152  8.  W.  609,  and 
cases  there  cited,  if  considered  on  the. theory 
that  plaintiff  by  Its  sale  under  the  mortgage 
extlngnlsfaed  the  eqolty  of  redemption.  The 
mortgage  does  not  by  Its  terms  provide  that 
the  mortgagee  might  purchase  at  his  own 
sale,  and  there  la  no  proof  that  such  consent 
was  otherwise  given.  Defendants  occupy 
the  status  of  a  second  mortgagee  so  far  as 
their  rights  In  the  property  as  compared 
with  plalntUTs  rights  are  concerned.  If  there 
had  been  no  lease  or  transfer  by  the  Scottish 
Zinc  Mining  Company  and  plalntlfT  bad  fore- 
closed Its  mortgage,  and  purchased  at  Its 
pwn  sale  without  the  consmt  of  the  mortga- 
gor, snch  mortgagor  could  have  held  plalntlfF 
to  accotmt  for  the  reasonable  value  of  the 
property,  less  the  mortgage  debt  regardless 
of  tlie  sale.  Moore  v.  Thompson,  40  Mo. 
App.  196 ;  Byrne  v.  Carson.  70  Ma  App.  126 ; 


Stuk  T.  Love,  128  Mo.  App.  24,  106  a  W. 

87;  MlUer  v.  Biggs,  188  8.  W.  713;  7  Oyc. 
114;  Jones  on  Chatty  Mortgages,  8  806: 
Jewell  Water  Co.  v.  Laundry  Ca,  74  Mo. 
An>.  ISO:  Parker  v.  Roberts,  116  Mo.  657, 
22  S.  W.  914.  The  defendants,  standing  In 
the  shoes,  so  to  speak,  of  the  mortgagor  or 
of  a  second  mortgagee,  are  entitled  to  the 
mortgaged  property,  subject  to  plaintiff's 
lien.  In  other  words,  plaintiff  is  not  entitled 
to  any  more  than  Its  debt  and  Interest. 
Plaintiff's  note  was  dated  November  6,  1016, 
and  was  for  $1,200,  with  Interest  from  date 
at  6  per  cent  It  was  not  entitled  to  more 
than  Its  d^t  with  Interest  The  judgment 
was  for  11,800,  rendered  September  20,  1917. 
The  Interest  on  September  20,  1917,  was  $57. 
The  action  of  the  trial  court  In  granting  a 
new  trial  is  reversed,  and  causa  remanded, 
wltti  direction  to  enter  judgment  for  plain- 
tiff In  the  stun  of  $1,207,  with  six  per  cent 
interest  from  September  20,  1917,  on  condi- 
tion that  plaintiff  volnntarily  flies  In  this 
court  within  10  days  a  remittitur  of  $643: 
otherwise  thb  action  of  the  trial  conrt  in 
granting  the  new  trial  will  be  sustained. 


8TDRGIS,  P. 
concur. 


J.,  and  VARRINQTON,  J:, 


On  Motion  for  Rehearing. 

PER  CT7RIAM.  Tbe  point  is  made  by  de- 
fendants In  thdr  motion  for  rehearing  that. 
If  plaintiff  be  permitted  to  recover  as  di- 
rected In  the  opinion  heretofore  handed 
down,  the  result  will  be  that  in  addition  to 
having  collected  Its  note  with  interest,  plain- 
tiff win  have  In  Its  possession  all  the  prop- 
erty It  took  under  its  mortgage  before  de- 
fendants interfered.  We  recognize  that  such 
a  situation  will  prevail ;  but  tliere  Is  no  evi- 
dence in  the  record  as  to  the  value  of  this 
portion  of  tbe  property  so  that  we  might 
definitely  determine  that  matter  in  terms  of 
value.  The  contingency  of  remittitur  upon 
which  we  conditioned  onr  opinion  has  been 
met  Also  we  ascertain  from  appellant's 
suggestions  In  opposition  to  the  motion  fk>r 
rehearing  that  In  view  of  the  opinion  we 
rendered,  and  the  grounds  urged  for  reihear- 
Ing  as  pertain  to  the  point  here  considered, 
it  offers  to  return  to  defendant  all  the  prop- 
erty it  took  in  attempting  to  foreclose  its 
mortgage  upon  condition  of  payment  of  the 
judgment  of  $1,257,  with  Interest  In  view 
of  this  offer  to  return,  we  modify  the  orig- 
inal opinion  to  the  extent  of  directing  plain- 
tiff, appellant  here,  to  return  to  defendant 
all  the  property  it  originally  took  when  at- 
tempting to  foreclose  its  mortgage  on  condi- 
tion of  payment  of  said  judgment  of  $1,257, 
with  interest  With  this  modification  the 
motion  for  rehearing  is  overruled. 
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HULS  V.  METROPOUTAN  UFB  INS.  OO. 
(Na  16277.) 

(St  lioais  Oonrt  of  Appeals.    MIbsoutL    Sub- 
mitted on  Briefs  Not.  8,  191&    Opin- 
ion Filed   De&  8,  1&1&) 

1.  INBTTBANOS     «S3068(7)— lim     iNSUSAROXk— 

Health  of  Ihbubkd. 
In  an  action  by  beneficiary  und«r  life  in- 
surance policy,  defended  on  ground  that  insur- 
ed was  not  in  good  liealtb  wlien  i>oUcy  was  de- 
livered, bnt  then  had  tuberculosis,  of  which  she 
died,  held,  oa  the  evidence,  that  the  case  was 
for  the  jury. 

2.  IHBCBAROS  <S=b668(1)— YXXATIOUS  DEU.T— 
QCKEmON  lOB  JXTBT. 

The  question  of  vexatious  delay  in  paying  a 
beneficiary's  claim  under  a  life  insurance  policy 
was  for  the  Jury. 

Appeal  from  St  Louis  Circuit  Court;  Leo 
S.  Basslenr,  Judge. 
"Not  to  be  officially  published." 

Action  by  Mary  Hula  against  the  Metropol- 
itan Life  Insurance  Company.  There  was  a 
Judgment  for  plaintiff  before  a  Justice  of 
peace,  and  from  a  judgment  In  favor  of  plain- 
tiff (m  appeal,  defendant  appeals.    Affirmed. 

Fordyce,  HolUday  &  White  and  Thomas  O. 
Stokes,  all  of  St  Louis,  for  appellant 
James  J.  O'Donoboe,  of  St  Louis,  for  re- 

sitondent. 

BEYNOLDS,  P.  J.  This  is  an  action  com- 
menced before  a  Justice  of  the  peace,  on  a 
policy  issued  by  defendant  on  the  life  of  one 
Mary  A.  Shea.  As  first  written  the  husband 
was  named  aa  beneficiary  but  afterwards  her 
sister-in-law,  the  plaintiff,  Mary  Huls,  was 
duly  designated  in  bis  place.  The  policy  was 
dated  February  16th,  1914,  and  was  for  the 
amount  of  $210,  the  premium,  twenty-Are 
cents,  payable  weekly.  If  death  occurred 
within  e  months  of  the  date  of  the  policy, 
one-half  only  of  the  amount  insured  was  pay- 
able. The  Insured  died  In  the  dty  of  St 
Louis  on  March  18th,  1915.  In  due  time 
proofs  of  death  were  forwarded  to  the  com- 
pany defendant  and  upon  its  refusal  to  pay, 
this  action  was  started  before  a  Justice  of  the 
peace.  There  plaintiff  had  Judgment,  from 
which  defendant  appealed  to  the  circuit 
court  Upon  a  trial  In  that  court  before  a 
Jury  a  verdict  was  rendered  for  plaintiff  In 
the  amount  of  the  policy  $210,  $9.17  Interest, 
$iuu  attorney's  fee,  no  allowance  for  dam- 
ages. Judgment  following  for  a  total  of 
$319.17,  defendant  a{>pealed. 

There  were  no  pleadings  by  the  def»idant 
before  the  Justice  or  In  the  circuit  court,  but 
the  defense  proceeded  upon  the  ground  that 
the  insured  was  not  in  good  health  when  the 
policy  was  delivered  and  then  had  tubercu- 
losis and  that  she  died  of  this  disease. 

Introducing   the   policy   In   evidence    and 


proof  vt  the  payment  of  the  prendnms,  and 
It  being  admitted  that  plaintUt  bad  made  due 
proof  of  lops  and  demand  tor  payment  at  tlis 
policy  and  payment  sefnaed,  plaintlfl  Intro- 
duced evidence  t«adlng  to  tiiow  that  at  tbe 
time  of  the  aivUcation  and  Issue  of  the  poli- 
cy the  Insured  was  in  good  health,  her  sister- 
in-law,  plaintiff  here,  testifying  to  that  fact 

On  cross-examination  plaintiff  testtfled 
that  she  had  seen  her  alster-ln-Iaw,  tbe  de- 
ceased, in  the  first  and  second  week  of  Feb- 
ruary, 1014,  and  after  that  she  was  at  tlie 
house  of  witness  frequently;  that  kbe  saw  no 
signs  of  taborcttlosls;  adn^tted  that  she  bad 
sent  on  the  proofis  of  death  with  accompany- 
ing papers  to  ttie  defendant  company,  which 
It  was  admitted  by  defendant  had  been  duly 
furnished. 

An  attorney  at  law,  a  member  of  the  bar, 
testified  that  a  reasooable  attom^'s  fee  for 
trying  the  case  before  tbe  Justloe  of  the 
peace  and  in  the  drcalt  court  would  be  $100. 

Tbe  husband  of  tbe  deceased  testified  that 
the  deceased  had  bees  his  wife;  that  two 
agents,  one  for  tbe  defendant  and  another 
for  another  company,  had  tried  to  get  this 
Insurance;  thkt  defendant's  agent  had  spok- 
en to  bis  wife  about  taking  out  the  policy 
and  tbe  husband  told  him  in  a  Joking  way 
that  he  was  not  going  to  get  It ;  that  his  wife 
was  going  to  give  It  to  another  company,  to 
which  the  agent  said  that  that  company 
would  not  get  that  policy;  that  he  would 
write  It  "right  now,"  and  turned  around, 
wrote  up  the  policy  and  passed  It  through: 
that  his  wife  had  not  suggested  taking  oot 
the  policy.  Thereupon  defendant's  counsd 
stated  that  they  admitted  that  the  company 
had  solicited  the  Insurance.  The  witness 
also  testified  that  defendant's  agent  the 
agent  who  had  written  the  policy,  collected 
for  the  defendant  In  that  neighborhood.  He 
further  testified  that  while  his  wife  was 
alive,  defendant's  agent  bad  often  called  and 
collected  tbe  preminm;  so  far  as  witness 
knew,  he  did  this  every  week;  If  he  called 
and  did  not  find  the  family  In,  other  mem- 
bers of  which  also  had  policies  in  the  defend- 
ant company,  he  would  call  the  next  day,  but 
always  once  a  week,  and  that  his  wife  had 
paid  these  premiums  herself.  He  also  testi- 
fied that  this  agent  had  seen  his  wife  about 
every  week  between  the  time  the  policy  was 
Issued  and  the  date  of  her  death.  As  far  as 
he  knew,  tbe  condition  of  his  wife's  health, 
when  tbe  policy  was  issued  was  all  right; 
she  appeared  to  be  healthy;  was  up  doing 
her  own  work  all  the  time. 

On  cross-examination,  asked  It  he  knew 
that  his  wife  was  being  treated  for  tuber- 
culosis or  some  other  disease  in  1913,  by 
Dr.  Harral,  witness  answered  that  she  waa 
treated  In  1913  by  Dr.  Barrol  for  malaria. 
Dr.  Harral  bad  never  told  witness,  nor  had 
his  wife  ever  told  him  that  she  bad  tuber- 
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culocds.  When  the  ilfayalclan  flrat  came  Cbenr 
In  December,  1S18,  he  treated  her  toe  malaria. 
Witness  teatUed  that  be  did  not  know  that 
his  -wife  had  vlaited  the  doctor  In  IMS  and  up 
to  Oie  time  of  her  deatlt  for  treatment  for 
tnbercnloela. 

IHe  application  fbr  the  policy  was  In  evi- 
dence, admittedly  slfrned  Isy  Oie  Insured.  In 
the  application  Itself  there  Is  no  statement 
aa  to  whether  the  applicant  had  any  disease 
w  not,  or  had  been  attended  by  any  physi- 
cian. The  agent* s  certificate  sets  oat  that  the 
applicant  had  stated  to  him  that  she  had 
neTer  been  rejected  by  this  or  any  other 
company  and  was  in  perfect  health  and  had 
never  been  attended  by  a  physician  for  any 
serious  Injury,  disease  or  illness,  and  had 
never  had  any  pidmonary  dteease,  dironlc 
brondiltls,  or  disease  of  the  heart,  liver  or 
kidneys,  or  paralyslB,  nor  deformity  of  any 
kind,  and  that  neither  parent,  nor  any  broth- 
er, or  sister  "has  died  of  or  is  now  sick  with 
any  pnlmonary  disease  or  bronchitis,  or  any 
scrofnlons  disease."  This  certlflcate  is  dated 
January  28th,  1914,  and  signed  by  the  agent. 

The  statement  of  the  examining  pbyslclan 
for  the  company,  or  its  medical  inspector,  as 
he  is  called,  in  answer  to  the  question  as  to 
the  personal  appearance  of  the  applicant,  set 
out  that  none  of  the  parents,  grandparents, 
brothers,  sisters,  ancles  or  annts  of  the  ap- 
plicant, had  ever  had  consumption,  nor  any 
pnlmonary  or  scrofalous  dtsease,  and  the 
conclusion  of  the  phystctan's  certificate  is 
that  on  February  7th,  1014,  he  had  personally 
teen  and  inspected  the  applicant;  had  seen 
her  sign  the  application  and  that  lie  (tiie 
pbysidan)  was  "of  the  <^>inion  ttiat  said  life 
is  In  good  health,  that  said  Hfe's  constitution 
is  sound,"  and  he  dosed  by  recommending  the 
life  to  be  accepted  as  firs^dass. 

This  is  practically  the  testimony  for  plain- 
dfr. 

The  defendant  introdnced  as  a  witness  this 
same  physician  and  asked  him  what  kind  of 
examinations  he  made  in  cases  of  this  kind, 
that  is  an  application  for  an  industrial  poUcy, 
and  he  answered  that  under  this  form  of 
application  thoe  is  not  any  form  of  examina- 
tion made  at  all;  no  medical  examination; 
no  test  of  the  lungs.  Beading  to  the  wit- 
ness from  the  certificate  which  we  have  quotp 
ed,  in  substance,  as  far  as  material,  the 
witness  testified  that  he  had  signed  that  and 
that  the  medical  examiners  or  inspectors,  act- 
ing for  defendant,  are  required,  in  cases  of 
this  kind  Of  appUcatton  or  policy,  to  ask  the 
applicants  if  they  are  in  good  health;  if 
th^  have  had  any  disease,  and  what,  in  the 
last  two  years,  and  if  they  have  had  any 
physician  in  the  last  two  yeara;  and  that  he 
bad  based  his  answers,  whidi  he  made  in  the 
an>lieatlon  Uank,  on  the  information  so  ob- 
tained; made  no  test  of  the  lungs  of  the 
applicant;  was  not  required  to  do  that  In 
the  application  fOr  a  poHcy  of  this  kisd;  re- 
lied sstlidir  won  tliw  stafleitMBts  «t  tb»an>li- 


cant,  and  If  she  had  stated  that  she  liad  been 
attended  by  a  physician  of  any  kind  witMn 
2  years  prior  to  the  date  of  the  applicatloo, 
it  was  customary  to  report  that  to  the  head 
office  and  the  head  office  would  require  him, 
aa  a  rule,  to  get  Into  communication  with  tlie 
physician  and  make  a  more  carefnl  examina- 
tion; that  if  the  applicant  does  not  mention 
any  physician,  he  makes  no  sudi  investiga- 
tion. 

On  cross-examination  witness  said  that  he 
did  not  remember  Mrs.  Shea  or  how  riie 
looked,  but  if  she  had  not  appeared  to  him  to 
be  healthy  he  would  have  reported  that  Wit- 
ness furttier  testified  that  he  had  stated  in 
the  certlflcate  that  he  had  "examined  her;" 
that  is,  "had  inspected  her" ;  and  asked  as  to 
the  difference  between  an  inspection  and  an 
examlnatloa,  he  testified  that  all  they  were 
required  to  do^  "is  to  lo(dc  at  them  if  they 
answer  these  questions,  get  tiaeir  signatuies, 
on  an  inspection.  An  examination,  we  are 
required  to  examine  the  chest,  the  pulse  rate, 
the  respiration,  and  make  a  more  careful  ex- 
amination to  determine  more  accurately  their 
physical  condition";  admitted  that  he  had 
certified  that  Mrs.  Shea's  health  was  good; 
that  she  was  sound  and  that  be  believed  so 
then  or  be  would  not  have  so  certified  and 
had  passed  her  as  a  firstrclass  risk.  On  re- 
examination this  physician  testified  that  it 
was  possible  for  one  to  tiave  consumption 
and  yet  look  healthy.  On  recross-examlnatlon 
witness  testified  that  if  the  patient  bad  con- 
sumption and  had  determined  that  for  her- 
self, he,  as  a  physician,  could  have  detected 
it  He  further  testified  that  he  had  not  stat- 
ed in  his  certificate  to  the  company  that  he 
based  his  opinion  on  what  the  insured  told 
him. 

Defendant  then  offered  In  evidence  the 
paper  containing  questions  to  be  asked  by 
the  medical  inspector  of  the  applicant  This 
was  signed  by  Mrs.  Shea  and  it  appeared  In 
that  that  it  was  stated  that  her  personal 
appearance  was  good ;  that  she  was  neither 
blind  nor  had  any  penenal  infirmity  or  de- 
fect ;  that  she  had  had  no  physician  attend- 
ing her  within  2  yeara;  that  none  of  her  im- 
mediate relatives  had  died  of  pnlmMiary  or 
BCToftiloaa  diseases.  Defendant  then  offered 
in  evidence  the  statement  of  the  claimant, 
plaintiff  bere,  forwarded  to  them  on  applica- 
tion for  payment  In  that  the  cause  of 
death  is  stated  to  be  tubercuIoslB ;  date  of 
death,  March  18th,  1916.  Tbe  question  as  to 
duration  of  last  sickness  was  not  answered. 
The  name  and  address  of  the  physician  who 
had  attended  tbe  insared  in  her  last  sickness 
was  correctly  gtvoi,  and  the  date  that  die 
had  first  consulted  a  idiyaician  for  her  last 
sickness  was  giv«i  as  March  18th,  1914 ;  and 
the  date  that  she  bad  qait  work  March  18th, 
1914.  The  ptaysldan  also  stated  that  the 
insured  bad  been  confined  to  fbe  boose  by  liar 
last  illness  for  about  one  year.  In  answer  to 
meqoestloB'iB  tka  Uanlc  as  to  «bat  atdcness 
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pr«vioas  to  the  last  ome  deceased  bad  had, 
the  answer  Is,  "December  Ist,  1913,  was 
treated  for  a  cold,"  the  name  of  the  physician 
who  had  treated  her  being  given.  The  cer- 
Uflcate  of  the  attending  idiyslclan  forwarded 
to  the  company  by  pl&lntiff  in  maUng  the 
claim  contains  this:  "The  cause  of  death 
was  as  follows:  Pulmonary  tuberculosis. 
Duration,  about  one  year,  six  months,"  and 
in  answer  to  the  question  as  to  how  long  de- 
ceased had  been  ill  when  he  attended  her  In 
'  the  last  sickness,  he  answered,  "a  few  days," 
and  that  she  suffered  from  pulmmiary  tuber- 
cnlosls. 

This  is  iwactlcaUy  tbe  testimony  in  the 
case. 

[1]  The  principal  Instmctiw  given  on  be- 
half of  plaintiff,  after  setting  out  the  pre- 
llminaiy  matters  necessary  to  be  found,  told 
tbe  Jury  that  If  th^  found  that  the  insured 
died  on  or  about  March  18th,  1816,  and  that 
her  death  occurred  more  than  6  calendar 
months  after  the  date  of  the  policy;  and  if 
they  further  found  and  believed  from  the 
evidence,  that  the  Insured  voluntarily  made 
application  to  defendant  for  a  change '  of 
beneficiary,  and  that  the  rdaticmship  of  the 
original  beneficiary  and  of  plaintUT  to  the 
Insured  was  as  stated,  and  that  soon  after 
the  insured's  death,  plaintUT  furnished  proofs 
of  death,  and  that  after  her  death,  and  before 
the  Institution  of  the  action,  defendant  had 
disclaimed  all  liability  under  the  policy  for 
a  reason  other  than  failure  to  furnish  proofs 
of  death,  plalntlfT  is  entitled  to  recover,  un- 
less the  jury  found  and  believed  from  the 
evidence  that  the  policy  was  procured  by  thi 
Insured  by  misrepresentation  made  by  her  to 
\be  defendant  of  matter  or  matters  which  ac- 
tually contributed  to  cause  her  death;  and 
that  no  misrepresentation  made  by  the  in- 
sured in  securing  the  p<riicy  is  material  or 
sufficient  to  avoid  the  policy,  unless  tbe  Jmy 
believed  and  found  from  the  evidence  that 
the  matter  <«  matters  misrepresented  ac- 
tually ctmtribated  to  cause  the  death  of  the 
Insured. 

The  coxirt  further  instructed  the  Jury  that 
if  they  found  for  plaintiff  they  should  allow 
her  the  sum  of  1210,  with  Interest  thereon 
at  the  rate  of  6  per  cent,  per  annum  from  the 
filing  of  this  suit,  giving  tbe  date,  and  that 
if  the  Jury  found  and  beUeved  from  the  evi- 
dence that  defendant,  bef6re  the  Instltatlon 
of  this  suit,  refused  to  pay  plaintiff  tbe 
amount  due  under  the  policy,  and  if  the  Jury 
found  and  believed,  from  all  the  facts  and 
circumstances  in  evidence,  that  that  refusal 
was  vexatious— that  is,  without  reasonaUe 
cause— tbe  Jury  might  allow  her.  In  addition 
to  the  amount  due  under  the  polley  and  in- 
terest, a  sum  not  exceeding  10  per  cent  of 
the  amount  due  on  tbe  poUcy  as  damages, 
and  a  reasonable  attomey's  fee  tor  8U(A  legal 
services,  if  any,  as  tbe  Jury  might  find  and 
believe  from  the  evidoice  had  been  lendend 


by  the  attorney  tor  pialntlff  In  prosecuting 
this  cause.  I 

In  behalf  of  the  defendant  the  court  in-  I 
Btructed  the  jury  that  If  they  found  that  tbe 
deceased  made  apylicatioa  for  insnranoe  In 
the  defendant  company  about  February  7th, 
1S14,  and  in  that  application  stated  that  she 
had  DO  physical  defects  or  infirmities  of  any 
kind;  that  no  idiyslcian  bad  attended  her 
within  2  years  prior  to  February  7, 1914;  and 
that  titereafter  defendant,  relying  on  these 
statements.  Issued  the  policy  in  suit;  and  if 
they  found  that  prior  to  the  date  of  making 
the  aiq^icaUon,  the  lnsni«4  had  beat  attend- 
ed by  a  physician  aad  had  been  prescribed 
for  by  that  physician  for  a  disease  of  the 
lungs,  known  as  pulmonary  tuberculosla, 
which  facts  were  then  unknown  to  defendant, 
and  that  thereafter,  on  March  18th,  1915,  the 
insured  died ;  and  if  the  jury  found  from  tbe 
evidence  that  the  disease  of  the  lungs,  known 
as  pulmonary  tuberculosis  actually  contribut- 
ed to  or  caused  the  death  ot  the  insured, 
their  verdict  must  be  In  favor  4rf  the  defend- 
ant. 

The  court  also  Instructed,  at  the  Instance 
of  defendant,  that  tbe  burden  of  proof  was 
on  plaintiff  to  prove  bsr  cause  by  a  prepon- 
derance of  the  evidence,  defining  that  term. 

On  consideratlmi  oi  the  evidence  in  this 
case,  we  think  It  was  one  for  the  determina- 
tion of  the  Jury  and  that  they  were  properly 
instructed  as  to  the  law.  The  Jury  had  be- 
fore them  the  fact  of  the  appearance  of  tbe 
insured  almost  down  to  the  time  of  ha:  fatal 
seisare,  which  was  a  veiy  sliort  time,  ap- 
parently a  wedi  or  so  before  her  death.  The 
physician  who  examined  her  on  the  part  of 
the  company  cwtifled  to  her  bdtog,  from  her 
appearance  a  first-class  risk ;  in  g<wd  health. 
Her  husband  testified  that  be  did  not  know 
that  she  had  tubenmlosis  antil  about  tbe 
time  of  her  death  and  that  the  physician  had  . 
attended  her  on  December  1st,  1918,  for 
malaria,  from  wbidi  disease  there  is  no  pre- 
tense whatevtt  that  she  died.  In  the  cwtlfl- 
cate  of  the  physidaii,  filed  by  plaintiff  when 
making  her  daim,  it  is  true  that  It  is  stoted 
that  the  cause  of  death  was  "Palmonary 
tuberculosis.  Duration,  about  1  yr.,  6  mraiths." 
He  stated  that  deceased  bad  beoi  ill  when 
he  was  called  to  attend  her  in  her  last  sick- 
ness "a  few  days"  He  certified,  however, 
that  he  had  attended  the  deceased  from  De- 
cember 1st,  1913,  to  Mardi  18th,  1915,  but  he 
does  not  there  state  for  whaf  disease  he  bad 
attended  her  on  December  1st,  19X3,  and  from 
then  on  until  the  last  few  days  of  her  sld:- 
ness.  Moreovw,  there  la  pwitive  evidence  in 
the  case  that  when  he  first  attended  her  in 
December,  1913,  it  was  not  for  tnliercalosiB, 
but  malaria,  and  there  is  no  pretense  tlkat 
she  died  of  malaria.  On  tbe  centraiy,  the 
Jury  were  warranted,  in  the  light  <tf  tbe  tes- 
timony of  the  examining  physician  and  of  the 
one  who  foraished  the  certificate  of  death 
in  evidence  that  her  attadc  of  .ooaHwmjtion 
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VM  sudden  and  Owtdie  did  not  bare  tbe  dis- 
ease when  making  application  and  wben  the 
policy  was  lasned.  We  think  that  on  all  the 
testimony  In  the  case  It  was,  therefore,  for 
the  determination  of  the  Jwcy  to  say  whether 
at  the  time  of  making  the  application  and  the 
issae  of  the  policy,  the  insured  was  afflicted 
with  the  disease  from  which  she  died. .  Xl^t 
was  fairly  submitted  to  the  jury  as  a  ques- 
tion of  fact  by  the  Instructions,  not  only  cIt- 
en  on  behalf  of  plaintiff  but  on  behalf  of  the' 
defendant. 

[2]  The  qnestloD  of  Texatlous  d^y  was 
for  the  Jury  and  they  were  properly  lustruct- 
ed  on  that  Issue. 

Like  cases  and  delenses  have  beMt  so  often 
before  onr  court,  a  number  of  .them  In  which 
the  present  defendant  was  defendant,  that 
we  do  not  tblok  It  of  any  serrlce  to  under- 
take a  recttal  or  enomeratioaDi  at  them.  iXhe 
weight  of  aatborlty  la  to  make  the  question 
of  mlsrepreseDtatlon  aa  well  as  vexatious 
delay  one  for  the  Jntjr. 

Our  coneliHlon  la  that  the  indgment  cf  tlie 
drcolt  court  abould  be  and  Is  affirmed. 

AUAN  aad  BBGKSffit,  JJ.,  eoncnr.i 


IDEAL  REVERSIBLE  HINGE  ft  CABINET 

CO.    y.    METTALLIO   SFBCIAI/TT   MFG. 

00.    (No.  10992.) 

(St.  Louis  Court  of  Appeals.    Missouri    De& 
3.  1918.) 

1.  Apfeai.  aitd  Ebkob  «=3lOS9(9)— Habm- 
uxn  Biimoa— IN00MSI8TENT  Counts— Bi.ec- 
Ttoif  Amaa  Vaamor. 

Where  two  counts  «t  a  complaint  are  alleg- 
ed to  be  fateoaalstent  and  motion  to  compel 
dection  Is  denied,  disralasal  of  one  count  by 
plaintiff,  after  a  favorable  verdict  on  both 
counts,  is  an  election  to  stand  alone  on  the 
verdict  on  the  remaining  count,  and  eliminates 
the  question  of  inconsistency. 

2.  CoifTBACTB  «s»176(10)  —  Pkkfobwarcb  — 
Reasohabis  fCms—QuBsnoiis  or  Fact. 

In  r^Ievln  for  Implememts  and  material, 
defendant  having  contracted  for  dieir  ddivery 
to  plaintiff  if  defendant  failed  to  manufacture 
certain  articles  for  plaintiff  within  a  reasonable 
time,  e^dence  of  unwarrantable  delays,  and 
that  the  work  could  have  been  reasonably  com- 
pleted In  a  shorter  time,  made  the  question  of 
reasonable  time  one  for  the  Jory. 

3.  COXTBACTB    «=>321(1)— RlQHTS  OF  FabTIBS 

ON  Bbkacs— Matzsials. 
Where  manufacturer's  contract  to  make  cab- 
inets provided  that,  if  the  work  was  not  finish- 
ed in  a  reasonable  time,  the  manufacturer 
should  detivar  to  plaiatlfl  "all  tools,  dies,  ma- 
toial  (finished  and  nnflnlrited)  at  actual  coat 
paid  by"  the  manufacturer,  the  manufacturer, 
in  case  of  such  breach,  could  not  charge  plain- 
tiff for  labor  and  material  going  into  the  mak- 


ing of  parts,  wbidv  because  of  mistakes,  it  was 
necessary  to  tiirow  away,  nor  for  expense  items 
not  going  to  the  production  of  the  work  con- 
tracted for. 

4.  Tmai.  «»258(1<»  —  iHcmtrocioNS  -^  Sur- 

nOIKNCT. 

In  replevin  to  recover  materials  and  tools 
furnished  under  a  contract  for  the  manufacture 
of  metal  cabinets,  an  instruction  requiring  the 
jury  to  find  facts  entitling  plaintiff  to  posses- 
sion of  the  property  under  the  contract  was  not 
insufficient  as  ignoring  performance  of  the  con- 
tract on  plaintiff's  part. 

6.  CoNTBACTS   <S=>288(2)  —  BiaHTS  of  Pab- 

TI%S. 

Written  contract  for  the  manufacture  of 
metal  cabinets  by  defendant,  with  materials  fur- 
nished, including  hinges,  could  subsequenUy  be 
verbally  modified  to  provide  that  the  manufac- 
turer should  make  the  hinges  also. 

Appeal    from    St    Louis   (Tlrcult    Oonrt; 
Thomas  C.  Hennlngs,  Judge. 
"Not  to  be  officially  published." 

Action  by  the  Ideal  Reversible  Hinge  & 
Cabinet  Oompany  against  the  Metallic  Spe- 
cialty Manufacturlni;  Omnpany.  From  a 
judgment  for  plalntlfiT,  defendant  appeals. 
Affirmed. 

John  A.  Blevins,  of  St  Loois,  for  appellant 
George  D.  Harris,  Davis  Biggs,  and  Rod- 

gers  &  Eoemer,  all  of  St  Louis,  for  re- 

spcmdent 

ALLEN,  J.  On  July  27,  1914,  plaintlfT  and 
defendant  both  corporations,  entered  into  a 
contract  In  the  dty  of  St.  Louis,  whereby 
defendant  agreed  to  manufacture  for  plain- 
tiff certain  metal  cabinets,  termed  "bath- 
room medicine"  cabinets.  In  the  written  con- 
tract defendant  la  designated  as  party  of  the 
first  part,  and  plaintlfT  as  part;  of  liie  sec- 
ond part  This  instrument  provides  that  the 
parties  thereto  have  covenanted  and  agreed 
as  follows: 

"To  wit  the  party  of  the  first  part  agrees 
to  manufacture  a  metal  cabinet  the  design  of 
which  is  hereby  approved. 

"Witnesseth,  party  of  the  first  part  to  fur- 
nish a  complete  bathroom  medicine  cabinet  of 
metal.  Front  frame  and  door  to  be  of  24  gauge 
metal,  dimensions  and  design  as  agreed  on  and 
accepted.  Interior  and  back  of  27  gauge  metal 
assembled  with  hardware  properly  attached  to 
meet  all  requirements  of  cabinet  Front,  frame 
and  doors  to  be  smooth  surface,  so  as  to  show 
no  seams  or  defects,  to  be  throughout  satisfac- 
tory as  to  workmansliip  and  findi,  for  the  sum 
of  ^.00  each,  up  to  total  amount  of  800  or  not 
over  1,200. 

"Party  ef  the  second  part  to  furnish  all 
hardware  to  party  of  die  first  part,  who  will 
apply  same.  Party  of  the  second  part  also  to 
furnish  shelves,  mirrors,  all  painting  and  en- 
ameling, and  to  pay  50  per  cent  of  actual  cost 
upon  sufficient  proof  that  money  expended  was 
paid   towards  manufacturing   of   said   cabinets 
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u  work  OB  Hune  is  fai  progreBi,  and  when  com- 
plete  to  pay  balance  at  rate  of  $3.00  each. 

"Whereas,  riioald  party  ot  the  first  part  fail 
to  deliver  within  reasonable  time  cabinets  as 
per  contract,  party  of  the  first  part  asreea  to 
refund  all  money  paid  by  party  of  the  second 
part  in  full,  with  6  per  cent,  interest  on  same, 
and  to  deliver  to  party  of  the  second  part  all 
tools,  dies,  material  (finished  and  unfinished) 
at  actual  cost  paid  by  party  of  first  part,  with- 
out process  of  law   or  courts." 

It  is  unnecessary  to  set  out  the  remainder 
of  the  contract  We  are  here  particularly 
concerned  with  the  last  paragrajdi  thereof 
quoted  above. 

The  term  "hardware,"  as  Tised  ta  the  con- 
tract, to  be  famished  by  plalntUf,  Included 
hinges,  rods,  screws,  brackets,  etc.  Shortly 
after  the  executloa  of  tbla  contract.  It  was 
orally  agreed  between  the  parties,  through 
thdr  respective  presidents,  that  defendant 
would  also  manufacture  the  hinges ;  plaintiff 
to  pay  therefor  at  an  agreed  price.  Defend- 
ant began  work  under  the  contract,  first  pro- 
ceeding to  make  certain  dies  and  tools  neces- 
sary for  the  work.  Dies  which  plaintiff  had 
for  making  the  hinges  were  turned  over  to  de- 
fendant, and  likewise  plalntifT  delivered  to  de- 
fendant certain  quantities  of  the  various  spe- 
cies of  "hardware^'  necessary  for  the  com- 
plete construction  of  the  cabinets.  It  appears 
that  defendant  operated  a  small  shop,  with 
little  or  no  working  capital.  The  evidence 
shows  that  plaintiff  advanced  to  defendant 
various  stuns,  beginning  In  August,  1014, 
and  ending  In  July,  191&,  totaling  $2,249.96. 
Such  payments  prior  to  February,  1915,  were 
In  sums  ranging  from  $100  to  $200.  There- 
after smaller  sums  were  advanced  weekly, 
ostensibly  to  cover  the  pay  roll  of  defendant's 
men  who  were  engaged  upon  this  work. 

Plaintiff's  president  testified  that,  having 
contracts  for  the  sale  of  these  cabinets,  he 
made  repeated  efforts  to  Induce  defendant 
to  complete  some  of  them  for  him ;  but  that, 
though  he  was  repeatedly  prcHuised  that  this 
would  be  done — first  that  some  would  be  de- 
livered by  October  1,  later  that  ddlverles 
would  begin  by  November  10, 1914,  and  again 
that  some  would  be  ready  by  February, 
1915 — he  was  unable  to  obtain  any  of  them 
until  May,  1916,  when  he  received  8  cabinets, 
which,  he  said,  were  handmade  and  of  poor 
workmanship,  and  30  doors  and  30  frames 
for  cabinets.  It  appears  that  plaintiff  re- 
ceived certain  backs  or  "pans"  for  the  cabi- 
nets, but  that  no  other  finished  cabinets,  or 
doors  or  frames,  were  ever  delivered.  Plaln- 
tlfTs  evidence  goes  to  show,  and  it  is  con- 
ceded, that  In  the  latter  part  of  October  or 
about  the  first  of  November,  1014,  defendant's 
president,  who  suiierlntetided  this  work,  was 
absent  on  account  of  a  prolonged  state  of  In- 
toxication; and  that  this  occurred  on  subse- 
quent occasions,  on  one  of  which  defendant's 
business  was  entirely  closed  for  a  period  of  a 
.week  or  ten  days.  And  the  evidence  for  plain- 
tiff tends  to  show  that  tills  caused  no  llttl« 


delay  In  performing  th«  woik  under  tbls 
contract;  though  defendant's  president  testi- 
fied. In  ^ect,  that  any  delay  tbns  ooca8ione<: 
was  offset  by  extra  time  put  In  at  night  and 
on  Sundays.  And  there  Is  much  evldenc* 
tending  to  show  that  further  delay  was  du« 
to  poor  workmanship  and  mistakes  made  ii 
defendant's  place  of  tmslness. 

A  controversy  arose  between  plaintiff  and 
defendant  in  r^aid  to  the  hinges  manufac- 
tured by  the  latter.  According  to  the  testl- 
mmy  of  plaintiff's  presld^it,  the  hinges, 
when  delivered  to  plaintiff,  could  not  be  used 
np<»  the  doors  for  Ifhe  reason  that  the  boles 
had  been  Improperly  punched  therein.  TIi« 
hinges  were  returned  to  defendant,  and,  ac- 
cording to  the  testimony  for  plaintlir,  defend- 
ant declined  to  proceed  fuither  until  ttiey 
were  paid  for.  Defendant's  president  teetl- 
fled  that  the  hinges  were  properly  made,  and 
that  he  could  have  applied  them  to  tbe  doors 
and  frames  so  as  to  make  the  doors  operate 
satisfactorily,  but  he  did  not  do  so.  He  says 
tbat  he  refused  to  d^ver  any  mote  caUnets 
because  plaintiff  would  not  "re^Mmd  to  an  as- 
sessment"; that  he  demanded  further  mon^, 
without  respect  to  itsappUcatlwi,  and  defin- 
ed to  proceed  untll  it  had  been  furnished. 
Thereafter,  shortly  prior  to  suit,  plaintiff  de- 
manded the  return  of  ttie  dies  and  "hard- 
ware," and  that  defendant  deliver  to  plain- 
tiff the  cabinets  or  parts  of  cabinets  wbldi 
the  latter  then  had  on  hand,  mus  defend- 
ant refused  to  do.  Shortly  before  the  Instltn- 
tlon  of  the  suit,  plaintiff  demanded  that  de- 
fendant furnish  it  with  a  statem«A  showing 
the  amount  expended  by  defendant  In  pur- 
suance of  the  contract  G^is  according  to 
plaintiff's  evidence,  defendant  refused  to  do. 
There  is  some  conflict  in  the  testimony  as 
to  just  what  took  plaice  In  this  CMinectlon, 
but  it  is  undisputed  that  sudk  statement  was 
not  furnished.  Thereapcu,  on  S^>tember  7, 
1915,  plaintiff  instituted  this  suit 

Such  further  refer«ioe  will  be  made  to  the 
evidence  as  may  appear  necessary  in  the 
course  of  the  opinion. 

O^e  petition  is  in  two  counts.  The  first 
count  seeks  a  recovery  of  the  moneys  i>aid 
defendant  by  plaintiff,  as  for  money  had  and 
received.  The  second  count  is  in  replevin, 
seeking  to  recover  the  possession  of  the 
property  described  therein,  vis.,  the  frames 
and  doors  made  by  defendant  and  whlc^  it 
retained  in,  its  possession,  and  also  the 
"hardware"  and  dies  which  plaintiff  had  de- 
livered to  defendant,  together  with  dam- 
ages for  the  detention  thereof. 

The  return  of  the  sheriff  shows  that  he 
took  into  his  possession  and  delivered  to 
plainUff: 

"The  following  described  personal  proiperty. 
to  wit:  2,400  reinforcing  irons  (rods),  1  box 
of  catches,  1  bendinc  die,  1  curlinc  and  atartins 
die,  1  bending  die,  1  blanking  di^  for  butts,  1 
bracket  die,.  1  part  curling  die,  46  frames  and 
backs  for  doors,  1,060  doors,  1,041  frames,  1 
bos  of  brackets,  1  box  of  aerews." 
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Tba  axunrar  tQ  tbe  first  oooat  la  a  gwenl 
(Unial.  Tba  answer  to  the  aeowd  ooont  d»- 
niea  tbat  at  the  date  aet  ont  in  the  petition, 
or  at  any  other  time^  plaintiff  was  entitled 
to  poasesslon  of  the  proijertjr  described  In  tlie 
petition,  denies  that  defendant  wrongfnlly 
detained  the  same,  or  that  plaintiff  has  bem 
damaged  by  reason  of  the  premises  in  any 
smn  whatever.  Farther  answering,  defend- 
ant says  that  at  the  time  of  the  instltutloa 
of  the  suit  it  was  entitled  to  tbe  poaseasloa 
of  said  property,  that  the  ralne  thereof  is 
$6,000,  and  that  it  has  been  damaged  by  rea- 
son of  the  takiilg  and  detention  thereof  by 
plaintiff  in  the  snm  of  |2,000.  Judgment  Is 
prayed  accordingly.   , 

1%e  reidy  is  conventional.  * 

Tbe  trial,  before  the  court  and  a  Jury,  re- 
sulted in  a  verdict  for  plaintiff  on  both 
counts  of  the  petition;  tbe  verdict  on  the 
first  count  being  for  92,24&QS,  and  that  on 
tbe  second  oonnt  being  a  finding  for  plain- 
tiff on  the  Issnes  in  replevin  and  assessing 
plaintiff's  damages  for  the  detention  of  the 
property  by  defendant  at  the  sum  of  $1. 
Judgment  was  entered  accordingly.  There- 
upon defendant  interposed,  a  motion  for  a 
new  trial,  and  the  court  sustained  the  motion 
(s  to  the  first  count  of  the  petition,  setting 
aside  the  verdict  there<»i  and  the  Judg- 
ment. As  to  the  verdict  on  the  second 
count,  tbe  court  overruled  the  motion,  and 
ordered  that  Judgment  on  the  verdict  be  held 
in  aheyonce  to  be  entered  upon  tbe  final  de- 
termination of  the  Issues  on  fbe  first  count 
Thereafter,  plaintiff  dismissed  the  first  count 
of  the  petition,  and  thereupon  final  Judgment 
was  altered  In  plaintifrs  favor  on  the  ver- 
dict on  the  second  count.  From  this  Judg- 
ment defendant  prosecutes  tbe  appeal  be- 
fore us. 

[t]  The  point  is  made  by  appellant's  learn- 
ed counsel  that  by  the  two  counts  in  the  pe- 
tition plaintiff  assumed  inconsistent  positions. 
And  In  this  connection  it  is  said  that  the 
court  below  erred  in  overruling  a  motion  made 
by  defendant  at  the  trial  to  require  plaintiff 
to  elect  upon  which  count  of  the  petitlcn  it 
would  proceed.  Tou<dting  this  matter,  it  la 
only  necessary  to  say  that  we  regard  It  as 
clear  that  by  the  dismissal  of  the  first  count 
of  the  petition  any  question  as  to  Incon- 
sistency between  the  two  counts  was  eliminat- 
ed. By  dismissing  the  first)  count,  plaintiff 
elected  to  stand  alone  upon  the  verdict  on  the 
second  count ;  and  the  appeal  before  us  draws 
In  question  only  so  much  of  the  proceedings 
below  as  relate  to  the  verdict  and  Judgment 
on  the  latter  count 

[I]  It  is  contended,  however,  that  the  trial 
court  erred  in  refusing  to  sustain  a  demurrer 
to  the  evidence  as  to  the  second  count.  This 
contention,  we  think.  Is  without  merit  The 
dies  and  "baxdware"  recovered  by  the  writ 
vere  the  property  of  plaintiff,  and  had  been 
ddlvered.to  defendant  for  the  sole  purpoee  of 
enabling  it  to  carry  out  its  contract    As  to 


tb»  doors  and  frftmes,  thaae  eonatitnted  "ma- 
terial (flnhdifld  and  unfinished),"  within  tbe 
meaning  of  the  laat  paragraph  of  the  cm- 
tract  above  quoted.  The  contract  provided 
that,  U  defendant  failed  to  deliver  tbe  cab- 
inets within  a  reasonable  time^  It  would  de- 
liver to  plaintiff  "all  tools,  dies,  material 
(finished  and  unfinished)  at  actual  cost  paid 
hy  the  party  of  the  first  part"  There  was 
abundant  evidaoce,  we  think,  tending  to 
show  that  defendant  did  not  deliver  the  cab- 
inets within  a  reasonable  tima  The  evidence 
as  to  unwarranted  delay,  oou];ded  with  tea- 
tlmouy  adduced  tending  to  show  that  the  en- 
tire work  to  be  done  could  reasonably  have 
been  completed  in  a  much  shorter  time — 
though  disputed  by  defendant — sufficed  to 
make  this  question  one  for  the  Jury. 

Under  the  contract,  however,  idaintiff  was 
not  entitled  to  the  possession  of  the  cabinets 
or  parts  of  cabinets  on  hand  without  paying 
the  cost  thereof  to  def^idant,  as  provided  in 
the  contract  And  there  is  quite  a  contention 
on  this  score.  As  to  this,  plaintiff's  position 
is  that  the  12,248.06,  shown  to  have  been 
paid  by  plaintiff  to  defendant  on  account  of 
the  contract  more  than  sufficed  to  pay  all 
the  cost  of  the  making  of  caMnets  or  parts 
of  cabinets  furnished  plaintiff  and  the  doors 
and  -frames  whldi  were  replevied,  together 
with  the  coet  of  making  all  dies  and  tools  not 
funilahed  by  plaindft  Plaintiff  adduced  evi- 
dence to  show  the  actual  oast  of  the  dies 
made  by  defendant  and  teeUmony,  of  wit- 
nessed qualified  to  testify  on  the  subject,  as 
to  "what  It  would  cost,"  including  labor  and 
material,  to  manufacture  tbe  oablnets  and 
parts  thareof  received  bgr  plaintiff,  and  the 
doors  and  frames  replevied,  having  regard 
to  the  price  of  labor  and  material  during  the 
period  involved.  And  this  testimcHiy,  taken  as 
a  whole,  tends  to  show  that  the  reasonable 
cost  of  making  all  audi  cabinets  and  parts, 
and  the  doors  and  frames  mentioned,  includ- 
ing the  making  of  diea  and  tools  for  doing 
tbe  work,  would  be  considerably  less  than  the 
total  sum  which  plaintiff  had  advanced  to  de- 
fendant on  the  contract. 

Defendant's  presldoit  testified  that  the 
work  uxwn  the  cabinets  as  a  whole  had  cost 
defendant  more  than  $4,400.  In  his  direct 
examination  he  said  that  he  got  this  amount 
"off  the  books."  Plaintiff's  counsel  insisted 
upon  seeing  the  books,  and  later  a  botric  was 
produced,  purporting  to  be  a  book  kept  by 
defendant  during  the  progress  of  thte  work. 
Defendant's  president  was  cross-examined  in 
regard  to  various  matters  ai>pearlng  therdn, 
but  the  book  was  not  introduced  in  evidence ; 
for,  as  defendant's  counsd  conceded  at  the 
trial,  it  was  shown  not  to  have  been  a  book 
of  original  entry.  Many  items,  particularly 
those  for  mcney  expended  for  labor,  appear- 
ed as  lump  items  covering  a  great  many 
weeks;  the  entries  having  been  made,  it  is 
said,  from  time  sheets  and  like  papers  which 
had  been  destroyed.    Defendant's  president 
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testtfled  that  defendant  kept  no  regnUur 
books;  that  thJs  was  the  only  book  kept,  and 
admitted  that  it  included  the  cost  ot  all  mis- 
takes, Induding  parts  discarded  and  thrown 
away.  It  appears  that  one  item  of  parts  dis- 
carded consisted  of  2,800  pieces  of  metal 
which  had  been  Improperly  cut  and  which  de- 
fendant threw  away.  And  it  was  admitted 
by  defendant's  president  that  a  sink  hole  on 
defendant's  premises  was  nearly  full  of  dis- 
carded material  thus  thrown  away  during  the 
progress  of  the  work  on  these  cabinet^  Fur- 
thermore, it  appears  that  some  of  the  items  in 
this  book  were  in  part,  at  least,  properly 
chargeable  to  other  work  going  on  in  defend- 
ant's place  of  business,  though  deftadanf s 
president  testified  that  the  work  upon  the  cab- 
inets was  "the  only  job  of  any  importance" 
that  defendant  had. 

[S]  From  the  evidence  thus  addnced,  It 
appears  that  it  would  have  been  impossible 
to  ascertain  from  defendant's  records,  with 
any  degree  of  /»rtalnty  whatsoever,  the 
amount  which  plaintiff  would  be  required  to 
pay  under  this  contract  in  order  to  be  en- 
titled to  the  return  of  all  the  pnq^rty  re- 
plevied. Plaintiff  was  not  obliged  to  pay  for 
labor  and  material  going  into  the  making  of 
parts  which,  by  reason  of  mistakes,  it  was 
necessary  to  throw  away,  nor  for  other  items 
of  expense  not  in  any  way  going  into  the 
production  of  the  materials,  finished  and  nn'>' 
finished,  on  hand,  or  the  cabinets  and  parts 
which  were  delivered.  Neither  the  book'  nor 
the  testlmwiy  for  defendant  famished  any 
guide  as  to  the  amoun^  which  plaintiff  would 
be  required  to  so  pay.  It  is  true,  as  appel- 
lant says,  that  the  contract  provided  that,  if 
defendant  should  fall  to  furnish  the  cabinets 
within  a  reasonable  time,  thffli  defendant 
would  deliver  to  plaintiff  all  tools,  dies,  ma- 
terial (finished  or  unfinished)  "at  actual  cost 
paid  by  party  of  the  first  part"  But  since 
defendant  kept  no  record  from  which  could 
be  determined  the  actual  cost  of  the  cabinet 
and  parts  delivered  and  the  doors  and  frames 
on  hand,  no  more  definite  evidence  was  avail- 
able touching  the  matter  than  that  offered 
by  plaintiff.  And  we  think  that  the  evidence 
addnced  by  plaintiff  afforded  a  sufficient  ba- 
sis for  a  finding  by  the  jury  that  the  frames 
and  doors  replevied,  together  with  the  few 
cabinets  and  parts  which  had  been  previous- 
ly delivered  to  plaintiff,  did  not  actually  cost 
defendant,  in  material  and  labor  of  every 
description,  as  much  as  the  amount  Which 
plaintiff  paid  to  defendant  under  the  con- 
tract 

Cknnplaint  is  made  of  instructions  given 
for  plaintiff.  What  is  said  as  to  plaintiff's  in- 
structions No.  1  and  No.  S  need  not  be  no- 
ticed, since  these  instructions  pertain  to  the 
first  count,  which  was  dismissed.  Plaintiff's 
instruction  No.  2  is  as  follows: 

"Hie  conrt  instmcts  the  jury  that  if  you  find 
and  believe  from  the  evidence  that  defendant 
failed  within  a  reasonable  ttms  after  tlie  execu- 


tion of  tiM  contntet  offered  in  evidence  to  d^ 
liver  the  caMnets  as  provided  for  therein,  and 
if  yon  fnitiker  find  and  believe  from  the  evi- 
dence that  plaintiff  advanced  to  defendant  from 
time  to  time  varying  sums  of  money  on  account 
of  the  coat  of  manufacturing  said  cabinets,  and 
if  you  further  find  and  believe  from  the  evidence 
that  such  advancements,  if  you  find  any  were 
made,  equaled  or  exceeded  the  actual  cost  of 
the  1,060  doors,  1,041  door  frames,  45  frames 
and  hades  for  doors,  and  2,400  reinforcing  irons, 
and  also  the  actnal  cost  of  the  cabinets  and 
the  parts  thereof  delivered  by  defendant  to 
plaintiff  before  the  institution  of  l^s  suit,  and 
the  actual  cost  of  the  tools, -dies,  labor,  and 
materials  used  in  such  manufacture^  then  plain- 
tiff became  the  owner  of  and  entitled  to  the 
possession  of  said  1,060  doors,  1,041  frames,  45 
frames  and  backs  for  doors,  and  2,400  rcin- 
forting  irons ;  and  if  you  farther  find  and  be- 
lieve from  tlie  evidence  that  said  astiAtu  were 
in  possesBlon  of  the  defendant  at  the  commence- 
ment of  the  suit,  and  that  it  refnsed  to  deliver 
the  same  to  the  plaintiff  after  demand  made 
therefor,  if  you  find  such  demand  was  made^ 
then  you  will  find  a  verdict  in  favor  of  plain- 
tiff and  against  defendant  under  the  second 
count  of  its  petition  for  the  poesessiMi  of  said 
1,060  doors,  1,041  frames,  and  45  frames  and 
becks  for  doors,  and  2,400  reinforcing  irons." 

[4]  O^iis  Instruction  is  assailed  upon  the 
ground  that  it  ignores  the  question  of  plain- 
tlfTs  performance  of  its  part  of  the  contract 
We  do  not  think  that  the  instruction  is  sub- 
ject to  objection  on  this  ground,  or  at  least 
that  it  is  good  in  its  general  scope,  and  that 
It  was  not  reversible  error  to  give  it  The 
action  upon  this  count  is  in  replevin,  and 
this  Instruction  requires  the  jury  to  find  the 
existence  of  facts  which,  under  the  contract, 
entitle  plaintiff  to  the  possession  of  the  prop- 
erty. 

[B]  It  Is  argued  that  plalntilTa  instructions 
confilct  with  an  instruction  given  for  the  de- 
fendant which  told  the  jury  that  it  was  the 
duty  of  the  plaintiff  under  the  contract  to 
furnish  tlie  hardware,  including  the  hinges, 
and  if  it  failed  to  do  so  such  failure  was  a 
breach  of  the  contract  and  plaintiff  could  not 
recover.  But  we  think  that  defendant  was 
not  entitled  to  that  instruction,  since  the 
written  contract  must  be  regarded  as  having 
been  modified  by  the  subsequent  parol  agree- 
ment providing  that  defendant  would  manu- 
facture the  hinges. 

It  is  stated  generally  that  the  court  erred 
in  refusing  certain  instructions  offered  by  de- 
fendant We  have  examined  these  Instruc- 
tions and  regard  It  as  quite  dear  fiiat  the 
court  committed  no  error  In  reftislng  them. 
The  questions  which  might  be  touched  upon  In 
this  connection  are  sufficiently  dlq>06ed  of  by 
what  we  have  said  above. 

We  think  that  the  case  was  fairly  submit- 
ted to  the  jury,  and  fbat  the  record  contains 
no  revenslble  error. 

The  Judgment  la  amseqnently  alBk>med. 

BDTNOLDa,  P.  1h  UA  BBCESa,  3,  con- 
cur. 
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DAVIDSON  T.  ST.  LOOTS  *  S.  T.  BY.  00. 
(Na  2»iS.) 

(Springfield  Court  of  Appeals.    Miaaoinrl.    Vat. 

26,  181&     On  Motion  for  Betaearing. 

Jul.  2,  ldl».) 

1.  Apfkaz,  and  Eaaon  «»8S7(U)— Bavixw— 
Qttkstioiib  of  Fact. 

In  revieving  the  miflleiency  of  eTldenoe,  the 
appellate  court  will  disregard  the  statement  of 
a  conclusion  hj  a  vitness,  though  not  ohi^cffA 
to,  and  only  consider  whether  the  condoslon 
itself,  as  a  fact  necessary  to  support  Oie  verdict, 
it  supported  by  other  evidence  (following  Kane 
t.  Railroad  Co.,  2S1  Mo.  IS,  167  8.  W.  6*4). 

2.  Appeai,  and  Ebbor  <8=980(1)— Review — 
QTTEsnoRB  or  Fact. 

In  considering  the  snfficiencr  of  the  evi- 
dence to  support  a  verdict,  the  reviewing  court 
will  not  only  consider  the  evidence  itself,  hut 
all  legitimate  and  fair  iitferenoes  thwefiom, 

3.  Masteb  and  Servant  «=9278(18)— Ikjubt 

TO   SKXVANT— NEOUOSNCE— KVIDENCI. 

In  a  railroad  employe's  action  for  injuries 
sustained  while  lifting  a  casket  into  a  baggage 
car,  evidoice  held  to  show  negligence  on  the 
part  of  plaintiff's  fellow  workers  in  failing  to 
lift  the  front  end  of  the  casket  dear  of  the 
dooraill. 

4.  Apvmxl  and  BagtOE  «a»864(6)  —  Dufosi- 

nON    OH   APFBAJ<— BjCABOm  KB  DSOISIONB 

Beu>w. 
If  there  is  error,  although  not  assigned  as 
a  ground  for  new  trial,  the  granting  of  a  new 
trial,  though  for  erroneous  reasons,  must  never- 
theless be  upheld. 

6.  Neouobnok  «=>138(2)  —  iNSTBUonoNS  — 
Pboof  or  NEaxioENOE— Degbee. 
In  action  for  personal  injuries  an  instruc- 
tion to  find  for  defendant  if  the  evidence  "leaves 
it  oncertain"  as  to  whether  the  accident  was 
due  to  negligence,  held  misleading,  as  reQUlHng 
proof  to  be  beyond  a  reasonaUe  doubt. 

Appeal  firom  CSieait  Court,  Newton  Oouti- 
ty;  Charles  Xj.  Hanaon,  Jodge. 

Action  by  Ben  F.  Davidson  against  the  St 
Iionis  &  San  Frandsco  Railway  Company. 
From  a  judgment  for  defendant,  plaintiff  ap- 
peals. Certified,  on  rehearing,  to  Supreme 
Court  because  of  confilcting  decisions. 

F.  F.  Sleer  and  H.  A.  Gardner,  botli  of 
Honett,  for  appellant 

W.  F.  Evans,  of  St  Louis,  O.  L.  Cravens, 
of  Neosho,  and  Mann,  Todd  &  Mann,  of 
Springfield,  for  respondent 

STUBGIS,  P.  J.  The  plaintiff  recovered 
lodgment  for  personal  Injuries  in  the  trial 
court,  and  that  court,  on  defendant's  motion, 
granted  a  new  trial.  From  the  order  grant- 
ing a  new  trial  the  plaintiff  appeals,  insisting 
that  the  def^idant  had  a  fair  trial  by  an  im- 
partial jury,  properly  Instructed  on  the  law 


<Jt  tho  CBMb  and  Uiat  tha  dlaputed  auestlons 
of  fftot  an  oaachutveliy  s^tled  in  plalaturs 
favor. 

The  defendant's  motloa  for  itew  trial  c(m- 
taias  several  alleged  errors,  and  the  trial 
court  is  to  be  commended  for  obeying  the 
statutory  direction  In  designating  the  ground 
on  wUidi  the  notion  was  sustained.  The 
court  granted  the  new  trial  on  the  one  specif- 
ic ground  that  the  court  had  erred  in  re- 
fusing to  give  defoidaitf s  requested  instruc- 
tion in  the  natnre  of  a  demurrer  to  the  evi- 
dence offered  at  the  close  of  all  the  evidence 
in  the  casa  The  one  question  presaited, 
therefore^  la  the  sufficiency  of  the  evidence  to 
take  the  case  to  the  jury. 

The  abstract  of  the  record  has  very  proper- 
ly been  so  prepared  as  to  present  this  ques- 
tion, omitting,  or  very  much  abridging,  the 
evidence  as  to  the  natnre  and  extent  of  plain- 
tUTs  Injuries  and  other  matters  vital  at  the 
trial,  but  not  so  hera  The  evidence  on  this 
vital  questlcm  is  stated  In  narrative  form, 
and  the  record,  statement,  and  briefs  of 
both  parties  are  concise  and  polntei. 

The  itolntiff  received  his  Injuries  while 
working  as  a  "baggage  trucker"  at  Monett, 
Mo.,  a  divisional  point  on  the  defendant  rail- 
road, where  much  baggage  Is  transferred 
from  one  train  to  another.  Flaintlff  had 
worked  there  in  this  capacity  for  three  years, 
bis  duties  in  large  part  being  to  assist  In  un- 
loading baggage  from  incoming  trains  onto 
trucks,  and  tranaf^rlng  and  loading  such 
baggage  Into  outgoing  trains.  The  particular 
baggage  which  i^lntlfl  was  thus  assisting 
in  transferring  at  the  time  of  his  injury  was 
a  large  and  heavy  steel  vault  containing  a  cas- 
ket and  corx>8e,  which  came  In  on  a  train  from 
the  west,  from  Kansas,  and  was  to  go  out  in 
about  10  minutes  on  a  south-bound  train, 
for  Arkansas.  It  was  unloaded  from  the 
Kansas  train  onto  a  truck,  and  wheeled  a 
short  distance  to  the  door  of  the  baggage 
car  of  the  Arkansaei  train,  and  plaintiff 
claims  he  was  injured  whUe  assisting  in  load- 
ing this-  steel  vault  from  the  tru<^  into  the 
baggage  car. 

While  another  ground  of  negligence  is  al- 
leged in  the  petition,  the  sole  ground  of  de- 
fendant's negligence,  which  was  submitted 
to  the  jury,  is  that  of  the  negligence  of  plain- 
tUTs  fellow  servants  assisting  In  loading 
this  vault,  or  casket  as  it  is  generally  called, 
from  the  truck  into  the  baggage  car.  The  pe- 
tition alleges  that  plaintiff  was  injured  "on 
account  of  the  failure  of  plalnttfTs  helpers 
to  exercise  ordinary  care  to  lift  and  raise 
the  front  end  of  said  casket  high  enough  to 
clear  the  sill  of  the  car  door,  as  they  attempt- 
ed to  place  the  same  in  said  car,"  whereby  the 
forward  end  of  said  casket  struck  or  bumped 
the  sill  of  the  car  door,  thereby  causing  the 
lower  edge  and  comer  of  thfe  other  end  of 
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Bald  casket,  whldi  plalnttff  was  Uttiag  andi 
poahlnK  against,  to  "ptmtdi  and  strike  plain- 
Off  with  great  force  and  violence,  as  plain- 
tiff moved  forward  with  said  vault  In  order 
to  lift  and  hold  same  and  push  It  Into  said 
car  door." 

It  may  be  remarked  here  that  It  Is  conced- 
ed that  defendant  Is  an  Interstate  railroad, 
and  that  this  was  an  interstate  shipment  of 
baggage,  so  that  this  case  is  dominated  by 
the  Employers'  liiabUlty  Act,  and  it  was  tried 
on  that  theory.  We  are  not,  thereforev  both- 
ered by  any  qnestlon  of  contributory  negli- 
gence as  an  absolute  defense.  The  defendant 
railroad  had  been  in  the  hands  of,  and  was 
operated  by,  receivers  prior  to  November  1, 
1916,  when  the  defendant  company  took 
charge,  and  defendant  made  the  defense  that 
plaintiff's  injury,  if  any,  was  inflicted  while 
the  receivers  were  in  charge.  The  evidence 
is  conflicting  on  ttiis  point,  and  we  under- 
stand defendant  to  concede  that  plaintiff's 
evidence  shows  the  injury  to  have  occurred 
on  November  17,  1916,  and  the  Jury's  finding 
on  this  point  Is  conclusive. 

As  we  understand  defendant's  contmtion, 
it  is  that,  though  the  evidence  is  sufficient  to 
uphold  a  finding  that  the  casket  in  question 
bumped  or  struck  against  the  sill  of  the  bag- 
gage car,  causing  plaintiff  to  be  injured,  and 
even  if  this  bumping  or  striking  resulted  from 
plaintiff's  coonployfis  not  raising  their  end  of 
the  casket  high  enough  to  clear  the  door  sill, 
yet  there  is  no  evidence  that  this  was  due  to 
any  negligmt  act  of  such  fellow  servants.  On 
this  point  the  evidence  shoves  that  the  casket 
weighed  near  1,000  pounds,  and  was  unload- 
ed on  a  truck  8  feet  hi^  S2  inches  wide,  and 
10  feet  long.  It  was  then  roUed  to  the  door 
of  the  other  baggage  car,  the  truck  standing 
lengthwise  with  the  car,  and  the  casket  being 
turned  crosswise  with  the  truck.  The  floor 
of  the  baggage  car  was  about  2  feet  blgbrar 
than  the  floor  of  the  truck,  and  the  forward 
end  of  tlie  casket  stood  *some  8  or  10  inches 
from  the  car.  The  casket  was  about  2  feet 
high,  so  that  the  top  of  it  was  nearly  even 
with  the  floor  of  the  baggage  car.  Three  men 
were  assisting  plaintiff,  all  of  whom  were  at 
the  forward  end  of  the  casket;  one  standing 
in  the  baggage  car  stooping  and  lifting,  and 
the  other  two  standing  on  the  floor  of  the 
tru(^,  one  on  either  side  of  the  casket,  lift- 
ing by  the  handles.  The  plaintiff  stood  on 
the  ground  or  platform  at  the  rear  end  of 
the  casket,  lifting  it  by  placing  his  hands  un- 
der the  comers.  The  evidence  all  is  that  the 
three  men  oould  easily  lift  and  handle  the 
end  that  struck  the  sill  of  the  car  door. 

The  plaintiff  testified: 

"When  we  got  ready  to  load  it  I  had  it  up 
like  this  (indicnting)  on  my  side,  with  my  head 
throwed  back.  I  was  lifting,  and  had  it  ready 
to  go,  but  did  not  have  it  off  the  track  then. 
Somebody  says,  'Let's  go.'  We  picked  it  up 
and  started,  and  they  didn't  get  the  front  end 


of  the  casket  higjt  oiou^  and  It  bumped 
against  the  ear,  and  when  that  bump  came,  me 
with  my  head  bade  and  all  that  way,  it  caught 
me  in  the  right  side.  The  right-hand  comer 
or  the  bottom  edge  caught  me  la  the  right  side, 
I  couldn't  tell  which.  I  had  my  head  back 
when  the  bnmp  came.  The  casket  was  so  high 
I  had  to  hold  my  head  \Mck,  and  in  that  posi- 
tion couldn't  see  in  front  to  tdl  whether  they 
had  it  high  enough  or  not.  I  conldnt  see  the 
front  end  at  all.  These  two  mm  were  bending 
over  the  casket,  lifting,  and  I  conld  not  see. 
"The  casket  had  handles  on  the  aides,  and 
these  two  men  were  lifting  on  the  front  handles 
next  to  the  ear.  Nobody  had  hold  of  the  bade 
end  except  myself,  and  I  was  lifting  and  shov- 
ing, and  bad  lifted  my  end  off  of  the  truck  en- 
tirdy.  When  the  lump  came  it  jabbed  m» 
there,  and  the  hoy»  on  the  head  end  kept  putting 
on  it,  and  finally  they  got  the  casket  wp  in  the 
oar  door.  That  end  then  rested  in  the  car  door, 
and  then  they  turned  it  loose,  and  took  hold  of 
the  handles  next  to  me,  and  they  raised  it  up 
with  my  help,  and  they  then  got  it  into  the 
car." 

And  on  cross-examination  he  testified: 

"When  we  started  to  load  the  vault  I  was 
standing  on  the  platform  facing  the  train,  fac- 
ing south,  at  the  north  end  of  the  casket.  We 
got  ready  to  lift  together;  they  had  to  lift 
8  or  10  inches  or  a  foot  before  they  got  the 
vault  into  the  car.  We  got  ready  and  caught 
hold,  and  I  caught  hold  at  the  bottom,  as  I 
explained  a  while  ago,  and  somebody  said,  'Let's 
go,'  and  we  raised  it  up,  and  went  with  it. 
When  they  said,  'Let's  go,'  I  got  it  and  went 
with  them  until  the  bump  came.  I  couldn't  tell 
just  how  high  the  front  end  was  when  the 
bump  came.  It  bumped  against  the  car  sill.  I 
didn't  have  my  end  of  the  casket  as  high  as 
they  had  theirs.  I  had  my  head  bade,  and 
coi^d  not  see  just  how  high  I  had  my  end,  but 
I  know  it  was  off  the  trade.  They  were  all 
lifting ;  one  man  was  in  the  car  door.  I  could 
see  until  they  got  it  up  past  where  I  conld  see. 

"When  that  jab  came  I  was  standing  stoop- 
ing over  heaving  on  it  nntil  it  got  aboat  high 
enough  to  set  the  head  end  into  the  car  door. 
At  that  time  my  end  rested  something  like 
that  (indicating)  against  my  side,  with  me  hold- 
ing the  weight  of  It,  with  the  bottom  of  the 
casket  right  opposite  the  navel,  on  the  tight 
side.  I  had  lifted  my  end  that  high  off  the 
truck;  don't  know  Just  how  high  above  the 
trudi  I  had  lifted  my  end.  I  had  to  lift  with 
them  BO  they  could  go.  Our  instructionB  were 
to  keep  caskets  as  near  level  as  possible.  It 
was  so  far  away  from  the  car  that  I  had  to  lift 
it  so  we  could  carry  it  towards  the  car.  The 
front  end  was  sticking  south,  over  the  edge  of 
the  truck  about  3  or  4  inches,  and  the  truck 
was  about  10  inches  from  the  oar.  Hat  would 
make  the  head  end  of  the  casket  about  7  or  8 
inches  from  the  car.  I  had  to  lift  my  end  of 
the  casket  so  as  to  get  It  nearer  the  car." 

To  the  mind  of  the  writer  it  Is  difficult  to 
understand  how  plaintiff  conld  be  Injured  so 
severely  and  permanently  as  the  verdict  for 
$7,500  indicates;  but  the  court  did  not  grant 
a  new  trial  because  the  verdict  Is  excessive 
or  against  the  weight  of  the  evidence,  and,  as 
this  point  Is  not  now  la  the  cmo,  tte  medical 
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and  other  evidence  la  not  In  tlie  noord,  and 
we  pass  it  dnUtante. 

The  deftndaBt  Insists  that  the  evidenee^ 
considered  most  favorably  to  plaintiff,  falls 
to  show  any  negligence  of  the  coemployfis 
in  tittnAUng  this  casket;  that  the  most  that 
is  shown  Is  that  the  casket  stmck  the  sill  ot 
the  car,  and  as  a  result  that  jdalntlfl  was  in- 
jured, nie  well-known  rule  of  law  is  Invok- 
ed that  it  is  not  suiBdent  to  create  liability 
to  merely  show  an  accident  and  resultant  in- 
jury. Defendant  seeks  to  fortify  his  argu- 
ment In  this  respect  by  pointing  out  that 
plaintiff  confessedly  could  not  and  did  not 
lee  the  movemoits  of  the  men  at  the  forward 
end  oC  the  casket,  which  strudc  the  doorsUl, 
and  therefore  plaintiff's  statement  that  these 
men  "did  not  raise  that  end  high  enough  to 
dear  the  doorslll"  Is  a  mere  conclusion  and 
must  be  rejected.  That  evidence,  however, 
went  In  without  objection,  and  was  not  asked 
to  be  strickoi  out,  and  what  weight  was  giv- 
en It  by  the  jury  we  do  not  know.  Though  a 
conclusion  of  the  witness,  this  is  a  fact  which 
the  jury  had  to  determine,  was  doubtless  ar^ 
gued  pro  and  con,  and  the  jury  determined 
for  itself,  from  all  tte  facts  and  drcum- 
itances,  whether  the  conduslMi  arrived  at 
by  the  witness  was  correct  as  a  fact  Wheth- 
er or  not  it  was  proper  to  allow  the  witness 
to  express  this  conclusion  is  not  before  us, 
but  only  the  question  whether  this  oonehiston, 
as  a  fact  readied  or  adopted  by  the  jury,  is 
supported  by  evidence  other  than  the  mere 
statonent  thereof  by  the  witness. 

H)  This  court  should  and  does  disregard 
this  Btatnnent  of  the  conduaion  by  the  wit- 
ness, and  <mly  cmuiders  whether  the  ooaehi- 
slon  itself,  as  a  fact  necessary  to  support 
the  verdict.  Is  supported  by  other  evidence. 
Such,  we  think.  Is  the  holding  of  the  court  In 
Kane  v.  Railroad,  2S1  Mo.  18,  41,  167  &  W. 

[2]  It  Is  a  weUrknown  ml*  that,  in  consid- 
ering the  anlHciRtegr  of  the  evidence  to  sup- 
port the  esBentlal  and  ultimate  facts  nndeiv 
If  big  a  verdict,  not  only  must  tbo  evidence 
itself  be .  considered,  but  also  all  legitimate 
and  fair  Inferences  therefrom.  The  jury  Is 
permitted  to  draw  legltlraata  and  fair  Infer- 
ences from  the  facts  and  drcnmstances  in 
erldence,  because  the  ultimate  facts  may  be 
proven  by  circumstantial  as  well  as  direct 
evidence.  No  witness  testified  to  actually 
seeing  the  casket  strike  the  sill  of  the  car, 
yet  defendant  concedes  that  i^alntUPs  evi- 
dence "dearly  sbowed  that  the  casket  stmdE 
the  side  (sill)  of  the  car,  and  that  as  a  result 
the  plaintiff  was  injured."  This  must  be  so 
because  we  reason  from  effect  to  cause  as 
surely  as  we  reason  from  cause  to  effect,  and 
seeing  is  not  the  only  medium  of  knowledge. 
Ihe  Jar  of  the  casket  conveyed  this  knowl- 
edge through  the  sense  of  feeling,  and  that 
'it  was  tlie  ear  that  the  casket  struck-  Is 


known,  because  the  (hets  and  dreumstances 
show  that  the  casket  could  have  struck  noth- 
ing dse.  And  do  not  the  facts  and  drcnm- 
stances just  as  surdy  prove  that  the  why  of 
its  striking  the  sill  of  the  car  was  because 
the  cai&et  was  not  raised  high  enough  to 
dear  this  sIllT  The  casket  was  bdng  raised 
from  bdow  the  sill,  and  is  it  not  a  truism 
that  if  the  casket,  as  It  approached  the  open 
door,  had  been  raised  high  enough  to  dear 
or  pass  over  sudi  sill,  is  would  not  have 
strode  it?  Certainly,  If  the  cadcet  struck  the 
car,  it  was  because  It  was  not  so  raised  and 
guided  as  to  miss  it  Granting  that  the  cas- 
ket strode  th«  car,  resulting  la  pUlntUTs  In- 
jury (and  this  defendant  concedes),  then  it 
makes  little  difference  whether  It  struck  the 
Bill  (though  this  Is  the  only  reasonable  infer- 
ence from  the  facts),  or  the  side  or  the  top 
of  the  ear  door,  as  either  of  the  latter  would 
bespeak  negligence  as  strongly  as  the  first 
had  plaintiff  been  able  to  see  and  observe 
tile  movonents  of  the  man  at  the  front  end 
of  the  easket,  he  would  have  se«i  no  more 
than  that  they  did  not  raise  it  high  enough  to 
dear  the  sill,  and  that  fact  is  shown  by  its 
striking  against  such  sill.  The  witness  also 
knew  it  was  not  ndsed  high  enough  when  It 
bumped,  because  when  they  raised  It  higher 
It  went  In  the  open  door. 

The  lifting  of  the  front  end  of  the  casket, 
and  the  guiding  of  same  through  the  open 
door  Into  the  baggage  car,  was  the  duty  ot 
the  three  fellow  servants  of  plalntlfl.  A  fail- 
ure to  do  this  In  a  reasonably  careful  man- 
ner, as  shown  by  thdr  allowing  It  without 
any  excuse  or  cause,  to  strike  violently 
against  the  sill  of  the  car  Instead  of  raising 
it  dear  of  such  sill,  raises  an  inference  of 
negllgoice,  justUylng  the  jury  in  so  finding. 
Had  the  casket  itself  been  marred  and  in- 
jured by  such  handling  and  striking  the  sill  of 
the  car,  there  would  be  little  question  that 
the  facts  here  shown  justify  a  finding  of  neg- 
ligence. 

[3]  We  condude,  therefore,  that  the  jury 
was  justified  in  finding  that  the  cause  of  the 
casket  striking  the  sill  of  the  car  was  the 
failure  of  plaintiff's  fellow  servants  to  lift 
the  same  high  enough  to  clear  such  sUl.  All 
else  is  conceded  by  defendant.  This  is  not 
a  case  where  the  evidence  raises  an  ioference 
that  this  accident  might  just  as  probably 
have  been  produced  by  another  cause  as  the 
one  mentioned.  The  evidence  in  fact  nega- 
tives any  other  reasonable  inference. 

The  defendant  relies  on  the  cases  of  Haw- 
ley  V.  Lusk,  184  8.  W.  1173,  and  Neth  v.  De- 
lano, 184  Mo.  App.  6S2,  171  S.  W.  1,  as  hold- 
ing a  contrary  doctrine.  We  think  not  In 
both  those  cases  the  plaintiff  was  injured  In 
assisting  other  workmen  in  carrying  heavy 
loads,  and  the  cause  of  the  Injury  was  al- 
leged negligence,  in  that  such  fellow  servant 
let  go  or  ceased  carrying  his  part  Of  the  load. 
In  those  cases  the  facts  la  erldence  either 
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raised  no  Inference  as  to  why  the  otber  serv- 
ant ceased  lifting  or  else  such  Inference 
negatived  negligence.  Xbat  Is  quite  different 
from  Jamming  the  thing  being  carried  against 
an  obvious  and  easily  avoided  object 

Under  the  court's  Instructions,  the  Jury 
was  required  to  and  did  BSA  that  the  em- 
ployes assisting  plaintiff  to  load  tbls  casket 
"failed  to  exerdse  ordinary  care  to  lift  and 
raise  the  front  end  of  said  casket  high  enough 
to  clear  the  sill  of  the  car  door  as  the  same 
was  being  shoved  Into  said  car,  when,  by 
the  exercise  of  ordinary  care,  they  could  have 
lifted  and  raised  the  aaime  to  a  suffldeat 
height  to  clear  the  sill  of  such  car  door." 
On  defendant's  part  the  Jury  was  Instructed 
to  find  for  defendant  on  the  theory  of  the 
injury  being  a  mere  accident;  also  that  It 
was  not  BQliiclent  for  plaintUf  to  prove  no 
more  than  that  ttie  casket  struck  the  sill  or 
side  of  the  door,  resultlDg  In  plalntliTs  In- 
jury, but  that  plaintiff  must  also  prove  that 
the  fellow  servants  of  the  plaintiff  failed  to 
exerdse  ordinary  care^  and  that  such  failure 
caused  the  striking  of  the  vault  and  plain- 
tiff's injury.  The  only  instruction  refused 
for  defendant  told  the  Jury  that  the  burden 
was  on  the  plaintiff  to  prove  that  plaintiff's 
injury  was  the  direct  result  of  the  negligence 
of  bis  coemployfis  in  permitting  Qie  casket  to 
strike  the  sill  or  side  of  the  car.  "And  in  this 
connection  you  are  Instructed  that  you  can- 
not Indulge  in  speculation,  guesswork,  or  con- 
jecture as  to  the  cause  of  the  vault  striking 
the  sill  or  side  of  the  car,  and  if  the  evidence 
leaves  it  uncertain  in  V<mr  mind  <u  to  wheth- 
er the  vault  struck  the  sUl  or  side  of  the  car 
as  a  result  of  the  negUgmce  on  the  part  of 
one  or  more  of  defendant's  employes  assist- 
ing in  loading  the  vault,  or  as  the  result  of  an 
accident  as  defined  to  you  in  other  ingtruQ- 
tions,  then  your  verdict  must  he  for  the  de- 
fendant" 

[4]  Defendant  Is  correct  In  saying  that,  al- 
though the  refusal  of  this  Instruction  is  not 
an  assigned  ground  for  granting  a  new  trial, 
yet  if  its  refusal  is  error,  the  action  of  the 
trial  court  in  granting  the  new  trial,  though 
for  an  erroneous  reason,  must  nevertheless  be 
upheld.  Peper  v.  Peper,  241  Ma  260,  264, 
145  8.  W.  406. 

[{]  Hbls  instruction,  we  think,  is  mislead- 
ing and  confusing  and  was  properly  refused, 
though  In  a  measure  following  the  language 
used  in  the  court's  opinion  in  Mullery  v.  Mis- 
souri &  Kansas  TeL  Co.,  180  .Ma  App.  128, 
136,  168  S^  W.  213.  Oar  courts  have  warned 
litigants  that  it  Is  not  always  sate  or  proper 
to  embody  in  an  instruction  the  language 
used  by  an  appellate  court  in  discussing  legal 
pnqposltlons  in  an  argqmentative  way.  That 
part  of  the  instmctlan  in  Italics,  which  tells 
the  Jury  that  "^  the  evidence  leaves  it  un- 
certain" whether  the  striking  of  the  vault 
against  tba  pUX  at  side  of  the  car  was  due  to 


negligence  of  the  fellow  servant  or. to  a  mere 
accident,  thai  they  must  find  for  defendant, 
might  readily  be  understood  as  requiring  the 
evidence  for  plaintiff  to  be  such  as  to  remove 
any  such  uncertainty.  Removing  any  tmcer- 
tainty  is  practically  the  same  as  removing 
any  reasonable  doubt,  and  so  the  plaintiff 
would  be  required  to  prove  the  negligence 
ca^se  so  as  to  leave  no  uncertainty ;  that  Is, 
beyond  a  reasonable  doubt  Only  this  latter 
part  of  the  instruction  was  .objected  to,  and 
had  defendant  omitted  this  clause  entirely,  or 
worded  it  differenUy,  the  law  would  have 
been  declared  as  favorably  to  defendant  as 
we  can  approva 

Oar  conclusion  is  that  the  case  was  fairly 
and  correctly  tried,  and  no  new  trial  should 
Iiave  been  granted.  The  cause  it  therefore 
reversed,  with  directions  to  set  aside  the  or- 
der granting  a  new  trial,  and  to  eoXer  judg- 
ment for  plaintiff  on  the  verdict 

BUADLEI  and  FARRINGXON,  JX,  con- 
car. 

On  Motion  for  Rehearing. 

FARBINttXON,  J.  I  concaned  In  the 
opinion  rendered  by  STURQIS,  P.  J.,  in  this 
case,  and  still  concur  therein.  Bowever, 
the  decision,  as  I  view  it,  is  in  conflict  with 
the  case  of  Netb  v.  Delano  et  aL,  184  Mo. 
App.  6S2, 171  S.  W.  1.  In  that  case  the  proof 
showed  that  a  fellow  servant  of  the  plaintiff, 
while  carrying  a  heavy  timber  In  the  usual 
and  ordinary  way,  let  It  fall,  which  caused 
plaintiff  to  be  injured.  Tltere  was  no  negli- 
gence shown  as  to  the  manner  and  method  in 
which  the  plaintiff  and  his  fdlew  servant 
undertook  to  handle  the  timber ;  no  showing 
that  owing  to  an  insecure  grip  npon  It,  jt 
8Uiq>ed  from  the  fellow  servant's  hand;  no 
showing  that  anything  whatever  caused  the 
leilow  servant  of  plaintiff  to  release  his  bold 
on  the  timber.  It  was  the  duty  of  the  fdlow 
servant  In  that  case  to  not  let  tbls  timbo:  fall 
as  he  did.  In  other  words,  he  owed  the  plain- 
tiff there  the  doty  of  using  all  reasonable 
care  to  keep  it  in  the  position  in  which  he 
was  carrying  it,  and  to  sustain  It  at  that 
place,  and  the  court  held  that  the  ms«  proof 
that  he  did  not  do  that,  and  proof  of  injury 
wMch  was  caused  from  the  fact  that  be  did 
not  do  that,  did  not  make  out  a  case  of  neg- 
ligence. 

Applying  tbls  principle  to  the  case  at  bar. 
it  was  the  duty  of  the  fellow  servants  of  the 
plaintiff  here  to  use  reasonable  care  in  load- 
ing this  casket  into  the  car,  and  if  in  doing 
that  they  permitted  the  end  of  the  casket 
to  strike  the  car,  and  from  such  striking  the 
plaintiff  was  injured.  It  then  becomes  a  giues- 
tion  of  fact  In  my  opinion,  for  a  Jury  to  say 
whether  their  handling  the  front  end  of  the 
casket  as  they  did  was  done  as  reasonable^ 
prudent  men  would  have  performed  the  task. 
In  our  case,  as  we  view  i^  U  was  a  ^ueatioa 
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of  fact  for  tbe  Jury  to  aay  haw  Iilgb  retaon- 
able,  prudent  men  would  have  lifted  tlda 
ctsket  in  patting  It  Into  the  car,  and  that 
proof  that  they  failed  to  do  this,  and  proof 
that  plalntUF  waa  Injored  therein,  la  evidence 
tending  to  show  a  negUgmt  handling.  If 
the  role  applied  in  the  Delano  Oaae  la  applied 
to  this  case,  the  mere  flact  that  the  caakiet 
was  not  lifted  high  «ioiigb,  and  k^t  high 
enough  by  plaintiff's  coworkers  to  clear  th* 
car,  and  Injury  reaalted  therefrom,  the  plain- 
tiff would  not  be  entitled  to  recover. 

In  the  one  case  It  was  merely  the  duty  of 
the  fellow  servant  to  hold  and  lift  the  object 
they  were  carrying  at  a  ccartain  height,  wblcb 
they  did  not  do ;  In  the  other,  It  was  the  duty 
of  the  coemployft  to  hold  and  carry  Oie  tim- 
ber In  a  certain  way,  whl<ih  he  did  not  do. 
The  evidence  as  to  why  neither  of  these 
things  was  done  In  either  case  Is  absent. 

This  esse  must,  therefore,  be  certlBed  to  the 
Supreme  Court  under  the  constitutional  pro- 
vision, because  the  opinion  heretofore  render- 
ed In  the  cause  Is  contrary  to  the  rule  enun- 
ciated In  the  case  of  Neth  t.  Delano,  184  ISo. 
App.  652,  171  a  W.  1. 

BKADLBT,  J.,  concnra. 


faslb;  y.  xrrsA  lifb  ins.  go. 

(No.  16025.) 

(St  Louis  Coort  of  Appeals.     Missouri.     Dec. 
3,  IftlSw    Rehearing  Denied  Jan.  7,  1919.) 

Irbdrakcx  «=>^7— Accioent  Irsuhasox  — 

PAKHCirL.4B    ACOIUKITTS. 

An  electrician,  fatally  bamed  as  a  proxi- 
mate result  of  sudden  flash  at  switchboard,  in- 
stalled along  Inside  of  a  building,  occasioned  by 
a  short  circuit  which  threw  oU  over  him,  ignit- 
ed his  dothing,  atnd  partly  burned  switchboard, 
coold  not  recover  double  indemnity  under  acci- 
dent policy  provlflion  for  double  indemnity  for 
injnriea  "by  reason  and  in  consequence  <d  the 
bDming  of  a  bnildmg  while  the  insured  is 
therein." 

Appeal  from  St  Louis  Clrctdt  CV>urt ;  Wil- 
son A.  Taylor,  Judga 

Action  by  Battle  H.  Farley  against  the 
.£tna  Life  Insurance  Ciompany.  Judgment 
for  plalntifr,  and  she  appeals.    AfSrmed. 

James  J.  O'Donohoe  and  Paul  17.  Farley, 
both  of  St  Louis,  for  appellant. 

Jones,  Hocker,  Sullivan  &  Angert,  Vincent 
L.  Bolsaubln,  and  James  C.  Jones,  Jr.,  all 
of  8L  Lonls,  for  respondent 

ALT.BN.  J.  This  Is  an  action  on  a  policy 
of  accident  Insurance,  Issued  by  defendant  In- 
surance company  on  June  6.  1017,  whereby 
defendant  became  bound.  Inter  alia,  to  pay  to 


tbe  plalatiff,  Hattte  H.  Farley,  tta«  flam  of 
$3,750,  in  tbe  event  of  the  death  of  the  tn- 
sored,  SSraeBt  O.  Farley,  taoiriwnd  of  plalntUC, 
"by  reason  of  bodfly  Injuties  efCected  solely 
thraagh  extnnal,  violwit  and  accidental 
means."  By  farther  provlaloos  of  the  policy 
defendant  obligated  Itself  to  pay  to  plalntUC, 
as  bemefldary,  "double  Indemnity" — ^L  a,  $7,- 
500 — ^In  the  event  that  the  Injuries  causing 
the  loss  were  sustained  by  the  Insured  "while 
a  passenger  In  or  on  a  public  conveyance 
*  *  *  or  by  reason  and  In  conseQUence  of 
the  homing  of  a  building  while  tbe  insured 
Is  therein."  On  May  14,  1917,  the  bisured, 
while  working  in  a  room  containing  a  large 
electrical  switchboard,  reorived  bums  about 
bis  person,  trwn  whi^  be  died  five  days 
later. 

Tbe  salt  proceeds  upon  the  theory  that 
plaintiff  is  entitled  to  recover  tbe  doable  In- 
demnity  In  the  policy,  to  wit,  $7,500.  On  the 
trial  below,  before  the  coort  and  a  Jury,  die 
court,  of  its  own  motion,  peremptorily  in- 
structed the  jury  that  "under  the  law,  the 
pleadings,  and  tbe  evidence"  the  verdict 
shoold  be  tor  the  plaintiff  io  the  sum  of 
$3,750.  In  obedience  to  this  tnatroction  the 
jury  retonied  a  verdict  acoocdingly,  and 
f  nnn  a  judgment  entered  thereon  tbe  plain- 
tiff prosecutes  this  appeal. 

One  Dell,  an  electrician  and  fellow  work- 
man with  the  insured,  was  the  only  eye- 
witness to  the  casualty,  which  occurred  dur- 
ing the  night  According  to  the  testimony 
of  this  witness,  shortly  prior  to  the  accident, 
he  and  Farley  were  at  a  certain  bench  In 
the  room,  referred  to  as  a  "substation."  Far- 
ley, having  in  his  hand  a  testing  apparatus 
or  "testing  set,"  said  to  the  vidtnees  that  he 
was  "going  back  to  make  a  test,"  or  "test 
out,"  and  walked  to  tbe  switchboard.  Short- 
ly thereafter  the  witness,  who  was  not  look- 
ing directly  at  Farley  at  the  time,  but  had 
a  "side  view"  of  what  occurred,  "heard  an 
awful  noise,"  and  "saw  a  flame  and  gas  go 
up  into  the  air."  He  said  that  the  flash  or 
flame  came  from  tbe  switchboard,  The  wit- 
ness testlfled  that  Unmedlately  after  this 
flash  he  glanced  In  the  direction  In  which 
Farley  had  gone,  but  could  not  see  the  latter 
at  first,  because  of  the  smoke  and  gas  in  the 
room;  that  he  quickly  ran  to  Farl^,  who 
was  about  30  feet  distant,  and  found  the  lat- 
ter's  clothing  In  flames.  Witness  made  ef- 
forts to  extinguish  the  flames,  but  did  not 
succeed  in  doing  so  until  Farley  had  been 
seriously  burned.  There  Is  some  evidence 
tending  to  show  that  the  flash  caused.  <H1 
from  an  "oil  box,"  or  tenk  of  oil,  connected 
with  the  switchboard,  to  be  thrown  over 
Farley's  clothing. 

The  evidence  shows  that  this  switchboard, 
located  along  one  wall  of  the  room,  was 
about  30  feet  long  and  perhaps  7  feet  in 
height    It  was  firmly  attecfaed  to  the  floor 
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of  the  Iralldliig  by  being  "set  In  concrete^" 
and  was  llkewlae  firmly  fastened  to  the  walL 
The  evldoice  farther  shows  that  the  body  of 
the  switchboard,  or  "box,"  as  It  la  termed, 
was  of  Iron,  and  that  It  was  equipped  with 
certain  electrical  appliances,  Including  cer- 
tain "flve-elghths  copper  rods,"  referred  to  as 
"buzz  risers,"  transformers,  circuit  breakers 
(Immersed  In  an  oil  tank),  porcelain  insula- 
tors, eta  The  evidence  Is  that  all  the  ma- 
terial composing  the  switchboard  and  the 
mechanUm  thereof,  above  the  oil  tank,  con- 
sisted of  metal  of  some  character,  or  of  por- 
celain or  slate. 

The  testimony  of  Dell  and  that  of  one 
Blakeman,  an  electrician  who  worked  at  the 
plant  at  which  Farley  was  injured,  shows 
that  the  flash  which  set  Are  to  Farley's  cloth- 
ing resulted  from  a  short  circuit,  or  elec- 
trical arc,  caused  in  some  manner  while  Far- 
ley Vas  making  the  test  mentioned,  and  that 
such  a  short  circuit  will  cause  a  flash  or 
flame  and  Intense  heat.  On  cross-examina- 
tion Dell  testified  that  he  saw  no  flame,  "ex- 
cepting this  flrst  flash,"  1.  e.,  other  than  Om 
flames  upon  Farley's  clothing,  and  that  when 
he  reached  Farl^,  who  was  then  about  6 
feet  away  from  the  switchboard,  no  flames 
were  coming  from  the  switchboard.  The  evi- 
dence shows,  however,  that  by  reason  of  the 
Intense  heat  thus  developed,  these  copper 
rods,  or  bnzs  risers,  were  burned  or  consum- 
ed, porcelains  were  cracked,  and  other  por- 
tions of  the  mechanism  of  the  switchboard 
were  melted,  "blistered,"  scordied,  or  other- 
wise damaged. 

Learned  counsd  for  plalntUC,  appellant 
here.  Insist  that  the  facts  disclosed  In  evi- 
dence suffice  to  make  it  a  question  for  the 
Jury  to  say  whether  or  not  the  insured  re- 
ceived his  fatal  injuries  "by  reason  and  in 
consequence  of  the  burning  of  a  building" 
while  be  was  therein,  within  the  meaning 
and  Intendment  of  this  provision  of  the  pol- 
icy. 

For  our  purposes,  we  may  assume,  without 
deciding,  that  the  switchboard  Is  to  be  re- 
garded as  a  part  of  the  building,  as  appel- 
lant contends.  But  whether  the  damage 
thereto  can  be  said  to  have  constituted  a 
burning  of  the  building,  or  a  portion  there- 
of, within  the  purview  of  this  provision  of 
the  policy.  Is  quite  another  matter.  While 
the  evidence  shows  that  various  metallic  por- 
tions of  this  switchboard  "were  burnt" — 1.  e., 
melted  or  wholly  or  partly  consumed — ^by  in- 
tense heat  developed  by  the  electric  current 
when  short-circuited,  we  are  not  prepared 
to  say  that  this  constituted  a  burning  of  the 
building  within  the  Intendment  of  this  pro- 
vision of  the  policy.  But,  be  this  as  It  may, 
we  regard  It  as  entirely  dear  that  there  Is 
no  evidence  whatsoever  to  show  that  Farley's 
injuries  resulted  by  reason  or  in  consequence 
of  any  burning  of  the  building.  All  of  the 
evidence   tou<diing  the  matter  shows   that 


Farle^  dothlsg  was  set  on  fire  by  thfe  single 
electric  flash  which  Dell  saw;  this  being 
occasioned,  as  said,  by  the  short<drcuitlng  of 
the  dectrlc  current  This  same  idiort  circuit, 
or  the  intense  heat  thus  devdoped  by  the 
electric  current,  vaAteA  the  copper  tods  men- 
tl(»ed,  and  otherwise  damaged  the  mechan- 
ism of  the  switchboard;  but  If  this  can  be 
satd  to  have  been  a  "burning"  of  the  switch- 
board, and  henoe  a  "burning  of  the  build- 
ing," within  the  meaning  of  this  term  In  the 
policy,  the  Insured's  injuries  were  not  re- 
ceived "by  reason  and  in  consequence"  there- 
of. If  any  evidence  were  present  tending  to 
show  that  the  electric  current  set  flre  to  some 
combustible  portion  of  the  building,  and  that 
the  flames  from  such  burning  part  of  the 
buUdlng  were  communicated  to  Farley,  the 
case  would  be  quite  a  different  one.  The 
facts  disclosed,  however,  conclusively  show, 
we  think,  that  Farley's  injuries  proximately 
resulted  from  a  sudden  flash  occasioned  by 
the  short  circuit  mentioned,  which  flash,  it 
appears,  threw  oil  over  blm  and  Ignited  his 
clothing,  and  not  from  any  burning  of  the 
building  or  any  portion  thereof. 

Plaintiff  places  much  reliance  upon  the 
decision  of  the  Supreme  Ck>urt  of  Illinois  in 
Wilkinson  v.  ^tna  Life  Ins.  Co.,  240  HI. 
206,  88  N.  E.  650,  26  L.  R.  A.  (N.  S.)  1256, 
130  Am.  St.  Rep.  269.  In  that  case  it  ap- 
peared that  the  contents  of  a  bam  loft  were 
on  flre  and  tbat  the  Insured's  Injuries  re- 
sulted therefrom.  It  was  held  that  the  term 
"building,"  as  used  in  a  policy  such  as  here 
In  suit.  Should  be  held  to  include  the  contents 
of  such  building.  The  Court  of  Appeals  of 
New  York  in  Houlihan  v.  Preferred  Acci- 
dent IM.  Co.,  186  N.  Y.  38T,  88  N.  E.  927, 
28  L.  R.  A.  (N.  S.)  1261,  refused  to  follow 
the  Wilkinson  Case,  as  did  the  United  States 
Circuit  Court  of  Appeals  for  the  Fourth  Cir- 
cuit, In  Maryland  Casualty  Co.  v.  Edgar,  203 
Fed.  666, 122  G.  a  A.  52.  We  think  that  the 
Wilkinson  Case^  in  any  eveat,  is  not  author- 
ity for  the  contentioD  of  app^Ianta,  In  view 
of  the  manner  In  which  the  tnsared's  in- 
juries were  received  in  the  case  before  us, 
and  the  reasoning  of  the  opinion  on  the  point 
mentioned  does  not  Impress  us  as  being  en- 
tirely sound. 

In  other  cases  dted  by  appellant,  which 
need  not  be  here  discussed,  the  evidence  was 
such  as  to  make  It  a  question  for  the  Jury 
as  to  whether  the  insured's  Injuries  were  re- 
ceived In  consequence  of  the  burning  of  the 
building,  as  distinguished  from  the  burning 
of  the  contents  thereof. 

In  Maryland  Casualty  Co.  v.  Edgar,  su- 
pra, relied  upon  by  respondent,  the  Insured 
was  burned  by  reason  of  an  explosion  of 
gasoline  in  the  cellar  of  his  home,  by  reason 
of  which  explosion  the  building  was  set  on 
flre,  though  the  fire  was  quickly  extinguish- 
ed.   The  court,  among  other  things,  said: 

"We  are  unable  to  perceive  that  Edgar  «u«- 
tained  the  injury  of  which  he  died  In  oonse- 
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qneno*  <rf  tin  burning  ot  *  building.  Continntd 
atadr  of  the  language  of  the  witneaaea  but 
atrengthena  the  conviction  that  he  waa  horned 
by  the  explosion  of  the  gasoline  and  before  the 
building  commenced  burning.  Undoubtedly 
there  waa  in  a  somewhat  technical  sense  a  burn- 
ing of  tiie  building ;  but  this  was  started  by  the 
same  flame  which  burned  Edgar,  and  was,  at 
the  time  he  was  injured,  either  not  yet  started 
or  was  entiiely  too  alight  to  have  oansed  hia 
injury,  nie  langnage  of  the  poller  ia  entirely 
luiambigaooa.  By  its  terma  the  burning  of  a 
building  must  have  had  a  causal  connection 
with  the  injury.  There  dearly  was  no  such 
connection  here.  In  fact,  the  burning  of  the 
building  waa  not  even  contemporaneous  with 
the  injury  to  Bdgar,  but  followed  it." 

In  the  case  before  in  ttte  single  flash 
ahown  to  have  been  emitted  by  tbe  electric 
corrent,  at  the  very  Instant  when  the  short 
drcnlt  occurred,  comnranlcated  the  fire  to 
Farley's  clothing,  proximately  caastng  his  in- 
juries; and  the  "burning"  of  appliances  up- 
on the  switchboard,  which  thereupon  reenlt- 
ed  from  tnA  short  drcalt,  cannot  be  said  to 
have  bad  a  causal  connection  wlUi  snCh  In- 
Jnrles. 

It  Is  trne^  as  appelant  argnes,  titat  any 
evidence,  of  ainy  substantial  nature  whatso- 
ever, tending  to  diow  that  the  Insnred  sob- 
talned  his  Injuries  by  reason  of  the  bnra- 
Ing  of  the  baDdtng,  will  suffice  to  make  the 
-question  as  to  plaintiff's  right  to  recover  the 
double  Indemnity  one  for  the  jury.  But  we 
are  unable  to  perceive  any  such  evidence  in 
the  record,  and  consequently  hold  that  the 
trial  court  did  not  err  in  taking  this  issue 
from  the  jury  by  the  peremptory  instruction 
given. 

The  Judgment  must  therefore  be  affirmed ; 
and  It  ia  so  ordered. 

REYNOLDS,  P.  J.,  and  BECKER,  J.,  con- 
cur. 


PETER   HAUPTMANN   TOBACCO    CO.   t. 

TJNVERFERTH.     (No.   15115.) 

<St  I/Mds  Court  of  Appeals.  Missouri.  Ar- 
gued and  Submitted  Nov.  7,  191&  Opinion 
FUed  Dec.  3,  ISIS.  On  Motion  for  Rehear- 
ing, Jan.  6k  1918.) 

1.  Tbovkb  and  Convebsion  4=366— Eubez- 

ZLElttWT— QUEBWOW   FOB   JUBT. 

E>Tidence  in  action  based  on  daim  of  ab- 
ttractioo  of  money  by  defendant  from  plaintHTs 
•afe  t«M  to  make  a  case  for  the  Jury. 

2.  jTJsncM    or  the   Peace   *=»161(3)— Ap- 

FEAIr— SPTECT   AS   APPBABANCK. 

Under  Bev.  St.  1909,  |§  7568,  7579,  ap- 
peal by  defendant  from  justice  of  the  peace  to 
the  drcnlt  ooort,  where  he  went  to  trial  on 
bis  motion  to  dismissv  then  on  his  plea  in 
abatement,    and    then    on    the   merits,   waives 


question  of  defect  of  snmmoni,  aatf  amonats  to 
appearaaea. 

Appeal  from  St  Louis  (Xrcult Court;  Glen- 
dy  B.  Arnold,  Judge. 

Action  before  a  justice  of  the  peace  by  the 
Peter  Hauptmann  Tobacco  Company  against 
Henry  Unverferth,  with  garnishment  From 
a  Judgment  for  plaintiff,  on  ai>peal  by  defend- 
ant to  drcnlt  court,  defendant  appeals.  Af- 
firmed, motion  for  rehearing  denied,  and  case 
certified  to  Supreme  Court. 

Anderson,  Gilbert  &  Levi,  of  St  Louis,  for 
appellant 
D.  J.  O'Keefe,  of  St  Louis,  for  respondent 

RBTNOLDS,  P.  J.  On  June  4tb,  1914, 
Peter  Hauptmann  Tobacco  Company,  respond- 
ent here,  filed  its  statement  before  Robert 
Walker,  a  justice  of  the  peace  of  the  Fifth 
District  of  the  dty  of  St  Louis,  the  state- 
ment being  In  the  form  of  an  affidavit  to  the 
effect  that  the  plaintiff  had  a  just  demand 
against  Henry  Unverferth,  defendant  the 
amount  of  whldi,  and  whldi  plaintiff  ought 
to  recover  after  all  Just  credits  and  set-offb, 
being  9500,  and  that  affiant  has  good  reason 
to  believe,  and  does  believe,  that  defendant  Is 
about  to  move  out  of  the  state  with  Intent  to 
change  his  domicile,  and  that  the  damages 
for  which  action  Is  brought  are  for  Injuries 
arising  from  the  commission  of  some  felony 
or  misdemeanor,  and  that  the  debt  sued  for 
was  fraudulratiy  contracted  on  the  part  of 
the  debtor. 

While  this  was  filed  with  Justice  Walker, 
the  statement  a  blank  form,  evidently,  en- 
titles the  cause  as  before  Charles  S.  Luce, 
another  Justice  of  the  same  district  A  bond 
was  duly  filed  before  Justice  Walker,  was  ap- 
proved by  him  and  the  cause  entitled  as  be- 
fore him.  nxe  writ  however,  which  was  is- 
sued on  this  and  directed  to  the  constable 
of  the  Fifth  District,  directs  that  the  con- 
stable attach  Henry  Unverferth  by  all  and 
singular  hia  goods,  etc.,  or  so  much  thereof 
as  shall  be  suffldent  to  satisfy  the  sum  of 
$600,  with  Interest  and  costs,  "In  whos^ 
hands  or  possession  the  same  may  be  found 
In  the  dty  of  St  Lools,  so  that  he  l>e  and  ap- 
pear before  me,  Charles  S.  Luce,  a  justice  of 
the  peace  vrithln  and  for  the  said  Fifth  Dis- 
trict of  the  dty  of  8t  Louis,  at  my  office,  620 
Chestnut  Street  In  said  district  on  the  18th 
day  of  June,  1914,"  naming  the  time,  and  also 
directs  that  the  constable  summon  the  de- 
fendant to  appear  before  the  Justice,  at  the 
time  and  place  aforesaid,  to  answer  the  ac- 
tion of  plaintiff,  and  that  he  also  summon, 
as  garnishee,  all  sudi  persons  found  In 
the  dty  of  St  Louis,  aa  may  be  directed  by 
plaintiff  or  its  agent  to  apipear  before  the 
said  JustloOi  at  the  time  and  place  aforesaid. 
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to  anenrer  nieh  interrogatories  aa  may  be  pro- 
poiioded.  This  was  slgued  by  Juatloe  Walk- 
er. Ttae  constable  made  return  on  this,  tbat 
he  bad  executed  the  summons  In  the  dty  of 
St  Louis  on  June  4tb,  1914,  by  dellTWbig 
a  true  copy  to  the  within  named  defendant, 
and  had  further  executed  it  in  the  same 
city,  and  on  the  same  date,  by  attaching  as 
the  property  of  defendant  the  following  i)er- 
sonal  property,  to-wlt,  by  direction  of  plain- 
tUCs  attorney  summoning  the  Northwestern 
Bank  and  the  Broadway  Savings  Trust  Com- 
pany as  gamisbees. 

It  appears  that  the  garnishment  was  dis- 
missed as  to  the  Northwestern  Bank  later 
and  there  was  a  return  by  the  constable, 
setting  out,  among  other  things,  service  on 
defendant,  summons  to  ai^ear  before  the  Jus- 
tice, and  attachment  of  any  moneys  in  the 
hands  of  the  Broadway  Savings  Trust  Com- 
pany, and  summoning  it  aa  garnishee  to  ap- 
pear, etc.,  on  June  4tb,  1014. 

It  seems  that  when  the  error  in  naming 
Mr.  Lace  as  the  Justice  before  whom  the 
canse  was  pending,  was  discovered,  tbat 
plaintlfF  filed  a  new  affidavit  or  complaint,  en- 
tlUing  it  as  before  Bobert  Walker,  Justice 
of  the  peace,  otherwise,  however,  as  in  the 
first  statement  or  aflldavlt.  This  was  sworn 
to  by  the  treasurer  of  the  plaintiff  on  June 
18th,  before  a  notary  public,  and  on  that  date 
Justice  Walker  Issued  a  new  writ  to  the  con- 
stable, dating  it,  however,  June  4th,  1914. 
On  this  writ  the  constable  retiimed  that  on 
June  4th,  1914,  he  served  It  on  defendant  and 
notified  the  Broadway  Savings  Trust  Com- 
pany of  the  attachment,  also  garnishing  it 
On  September  1st,  1914,  however.  Justice 
Walker  issued  a  new  writ  of  attachment  and 
summons,  returnable  before  him  September 
18th,  1914.  On  this  new  writ  the  constable 
made  this  return: 

"Executed  the  within  writ  of  attadiment  and 
gummong  in  the  city  of  St  Lonia,  Missouri,  the 
8th  day  of  September,  A.  D.  1914,  by  not  find- 
ing the  within  named  defendant,  and  farther 
executed  his  writ  of  said  city  of  St.  Louis  the 
day  of  ,  A.  D.  191—,  by  attach- 
ing as  the  property  of  said  defendant  the  fol- 
lowing personal  property,  to-wit" 

— attaching  any  money  In  the  hands  of  the 
Broadway  Savings  Trust  Company  and  sum- 
moning it  to  appear. 

Under  date  of  October  1st.  Justice  Walker 
Issued  a  writ,  directed  to  Special  Constable 
Thomas  Browne  of  the  Fifth  IMstrict  of  the 
dty  of  St.  Louis,  commanding  him  to  summon 
Henry  Unverferth  to  appear  before  the  Jus- 
tice on  October  15th,  1914,  to  answer  the  com- 
plaint of  the  Hanptmann  Tobacco  Company, 
founded  upon  a  writ  of  attachment  wherein 
plaintiff  demands  $500.  The  writ  bore  this 
indorsement:  "At  the  rl^  and  request  of 
the  plaintiff,  Thoe.  Brown,  is  hereby  apjwint- 
ed  Special  Constable  to  execute  and  return 
this  writ,"  signed,  "Bobert  Walker,"  and  on 


tUs  the  q«ciBl  constable  BHnroe  Biade  re- 
turn tbat  he  Iiad  served  it  l^  leaving  a  tme 
copgr  at  the  usual  place  of  abode  of  the  de- 
fendant with  a  member  of  his  family  over  tbe 
age  of  15  years.  Thld  return  is  sworn  to  by 
the  special  constable.  On  October  Ifith,  tbe 
Justice  rendered  Judgment  by  defta.ult  in  favor 
of  idalstia  tot  $600  and  against  defendant 
It  appears  Oiat  tlie  Broadway  Savings  Trust 
Company  had  filed  an  answer  admitting  an 
account  of  $916.T2  to  tbe  credit  of  the  de- 
fendant Whether  any  Judgment  was  ever 
entered  on  this  against  the  garnishee  does  not 
appear  and  tbat  garnishee  did  not  appeal. 
Defendant  Unverferth  thereupon  duly  appeal- 
ed to  tbe  circuit  court  lodging  a  transcript  of 
the  proceedings  btfore  tbe  Justice,  it  being 
recited  In  that  tianscrlpt  tbat  tbe  Norttiwest- 
em  Bank,  ooe  at  tb»  parties  ganiisbed,  liad 
been  dis(A>arged  as  gataidiee  by  tbe  Ji»tic& 
The  defendant  filed  a  motion  in  tbe  drcolt 
court  to  discharge  tbe  garnishment  setting 
out  that  he  appeared  solely  for  the  purpose 
of  making  this  mottoa ;  tbat  tlw  cause  had 
been  appealed  from  Justice  Walker;  that 
there  is  no  writ  of  attachment  in  the  cause; 
tbat  tJie  constable  has  made  rdnm  that  on 
June  4th,  1914,  be  served  a  garnishment  no- 
tice on  the  Broadway  Savings  Trust  Company 
as  tbe  garnishee  of  the  defendant;  that  on 
October  15th,  1914,  the  Justice  altered  an  or- 
der sustaining  an  attachment  against  defoid- 
ant  in  tbe  sum  of  $600 ;  that  there  was  no 
lawful  Bummona  in  ttae  cause  and  no  service 
of  any  summons,  and  tbat  on  October  15th 
the  Justice  purported  to  render  a  Judgment 
against  defendant  for  $500;  that  tbe  de- 
fendant did  not  appear  for  trial,  or  at  any 
other  time,  in  the  Justice's  court,  wherefore 
defendant  avers  that  the  proceedings  in  the 
Justice's  court  are  null  and  void  and  without 
Jurisdiction  and  prays  the  court  to  enter  an 
order  that  the  garnishment  be  released  and 
the  funds  of  the  defendant  freed  from  the 
lien  of  the  Judgment  and  that  the  Judgmoit 
be  set  aside  and  for  naught  held  and  that  the 
action  be  abated  or  dismissed,  niat  motion 
came  up  for  hearing  before  the  circuit  court 
and  was  submitted  to  the  court  upon  the 
transcript  papers  and  matters  heretofore  re- 
ferred to,  and  was  overruled,  plaintiff  tender- 
ing a  term  bill  of  exceptions  which  was  duly 
signed  and  filed  of  record.  Titereafter  de- 
fendant filed  a  plea  in  abatement  setting 
out  that  he  appeared  spedally  and  only  for 
this  plea  and  for  no  other  purpose,  and  under 
protest  and  on  account  of  the  previous  rul- 
ings of  the  court  OHnpeUing  him  b>  defend 
the  action,  and  reserving  to  himself  all  ex- 
ceptions to  previous  adverse  rulings  of  the 
court  The  plea  in  abatement  speciQcally  de- 
nies the  allegations  in  the  complaint  aa 
ground  for  attachment  Tbe  cause  was  beard 
before  the  court  on  this  plea  in  abatement 
plaintiff  introducing  Its  evidence,  defendant 
appearing  and  Introducing  his,  and  Judgment 
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was  rendered  In  faror  of  the  plaintiff,  de- 
f aidant  accepting,  filing  a  motion  for  new 
trial  and  <me  In  arrest.  These  motions  were 
overruled,  defendant  excepting.  Thereafter 
the  cause  coming  on  for  trial  on  the  merits. 
It  was  submitted  to  the  court  on  the  evidence 
heard  on  the  plea  in  abatement  Judgment 
vas  therenpon  rendered  for  plaintiff  for  $500. 
Filing  a  motion  for  new  trial  and  in  arrest 
and  excepting  to  these  being  overruled,  de- 
fendant has  duly  appealed  to  our  court 

The  material  avldence  for  plaintiff  on  the 
merits  was,  in  substance,  as  follows: 

A  witness  for  plaintiff,  who  was  night 
watrhman,  testified  that  he  started  on  duty 
at  the  place  of  business  of  plaintiff  at  about 
Iialf  past  5  o'clock  on  the  evening  of  May  30th 
and  wabdied  the  place  until  the  next  morn- 
ing, 5  or  10  minutes  after  5  o'clock.  When 
h«  went  to  the  place  there  were  other  men 
tb«re.  Defendant  was  there  and  stayed  th»e 
about  15  or  20  minutes  and  then  wait  up- 
stairs where  he  lived  with  his  family;  did 
not  see  d^endant  any  more  after  he  went 
out  Witness,  after  he  got  through  with  bis 
work,  sat  In  the  office  and  watched  the  place ; 
aw  the  safe  In  the  office  when  he  went  In 
and  it  was  locked ;  stayed  on  the  iwemlaee  all 
nUht  except  when  he  rang  the  boxes.  There 
was  a  dog  there  watching  the  place — a  good 
watch  dog,  and  bad  to  any  strangers  who 
might  attempt  to  come  In;  would  not  even 
let  the  drivers  come  In  when  he  was  loose; 
the  dog  was  tied  np'  in  the  daytime  and  tam- 
ed loose  in  the  evening  when  every  one  was 
gone;  witness  did  not  leave  the  stable  or 
office  during  the  night ;  saw  defendant  again 
in  the  morning,  about  10  minntes  to  6,  come 
down  to  the  office.  Witness  asked  him  what 
was  the  matter,  why  had  he  come  down  to 
early,  and  he  said  he  had  trouble  upstairs 
and  so  he  came  downstairs;  felt  just  like 
J^unplng  in  the  river;  said  he  bad  trouble 
with  his  wife — lots  of  trouble — lots  of  times ; 
lie  usually  came  down  about  6  In  the  morning ; 
this  last  time  that  he  came  down  was  Sunday 
morning  at  about  6  o'clock ;  about  2  hours  aft- 
er that,  saw  defendant  again.  Witness  was 
at  his  house  and  defendant  came  there  and 
asked  him  who  was  there  last  night,  and 
a.^ked  if  "the  red-headed  fellow"  was  there, 
8Dd  witn^s  told  him  that  nobody  except  the 
Wlice  officer  had  been  there,  and  that  the  of- 
£(.«•  was  In  there  about  2  minutes  and  went 
oat,  and  witness  locked  the  door.  The  red- 
lifaded  fellow  referred  to  Is  one  of  the  driv- 
ers When  defendant  asked  witness  what 
a'.-out  the  red-headed  man,  witness  asked 
hlzi  what  was  the  matter,  and  defendant 
-aid.  "He  must  be."  Witness  said  that  he 
(witness)  was  there  all  night  and  this  red- 
''.faded  man  did  not  come  and  was  not  there ; 
tliat  nobody  was  there  except  the  officer  at 
-  ci'cIo<^  to  use  the  telephone,  and  then  wit- 
Less  again  asked  defendant  what  was  the 
■^tter,    and  defendant    said,    "Dverything, 


evezythlng,  the  whole  money  la  gone."  Wit- 
ness said,  "I  do  not  see  how  that  Is,  the  safe 
was  locked,  how  oould  the  money  be  gone  in 
the  safe  there  when  the  safe  was  locked.  To 
this  defendant  said,  "Well,  I  went  home,  I 
got  home  and  I  signed  my  will,"  showing  It 
to  witness  and  asking  him  to  sign  It  as  bis 
will,  which  witness  did.  That  was  7  o'clock 
in  the  morning  at  the  house  of  the  witness. 
Witness  said  be  did  not  know  the  combina- 
tion of  the  safe ;  had  never  been  given  that ; 
had  stayed  at  his  house  about  10  minutes 
after  defendant  came  to  him.  Witness  told 
him  he  would  go  with  him  and  they  went 
bade  to  the  stable.  There  were  several  po- 
licemen there  then.  When  defendant  asked 
witness  to  sign  his  will,  he  asked  him  what 
was  the  matter  and  defendant  said  he  "felt 
kind  of  funny ;  felt  like  jumping  tn  the  rivei?' 
Defendant  told  the  lieutenant  of  police,  who 
was  there  when  they  went  back  to  the  stable, 
that  he  (defendant)  wanted  to  get  some  mon- 
ey out  of  the  safe ;  did  not  open  the  safe  that 
morning,  however,  while  witness  was  there. 
When  witness  left  defendant  in  the  morning 
about  5  minutes  to  6  o^:lock  defendant  was 
the  only  one  In  the  office.  He  said  he  wanted 
to  get  some  ink  and  a  pen  out  of  the  safe. 

On  cross-examination  this  witness  said  he 
did  not  know  the  combination  of  the  safe  and 
could  not  open  It. 

A  police  officer,  witness  for  plaintiff,  testi- 
fied that  the  plaintiff's  premises  were  on  his 
police  beat.  He  was  going  to  be  relieved 
about  5  minutes  past  7  on  the  day  in  ques- 
tion; saw  defendant  sitting  with  his  face 
toward  the  safe  "tumbling"  the  combination 
on  the  safe — turning  it ;  sitting  on  his  chair 
with  his  face  toward  the  safe.  Witness  only 
stayed  there  a  few  seconds ;  wanted  to  be  re- 
lieved; that  was  aboiit  6:40  to  6:45  in  ibe 
morning.  When  he  left  on  that  morning  he 
met  defendant  at  tiie  comer  of  Ninth  and 
Chambers  Streets,  about  2%  blocks  north  and 
a  block  west  of  the  stable;  he  was  ranning 
south  on  Ninth  Street ;  It  was  then  about  2 
minutes  of  7.  Witness  asked  defendant  what 
was  the  matter,  and  he  said,  "The  money  ts 
gone  out  of  the  safe."  Witness  then  said  to 
him,  "Why,  yon  did  not  say  anything  when  X 
was  in  there,"  to  which  defendant  said, 
"Well,  I  could  not  get  the  safe  c^wn."  Wit- 
ness said  to  him,  "Do  you  mean  to  tell  me  it 
Is  really  gone,"  and  defendant  said,  "Yes." 
Defendant  was  then  going  toward  the  stable 
and  witness  went  back  with  him,  first  going 
to  the  station  and  reporting  to  the  sergeant, 
and  the  sergeant  and  two  other  officers  and 
himself  went  down  to  the  stable.  Witness 
said  when  they  got  to  the  stable  and  looked 
at  the  safe,  the  outer  door  of  it  was  open  and 
defendant  told  them  to  "look  In  there."  They 
looked  in  and  there  was  nettling  there  a'nd 
defendant  said,  "The  money  Is  gone."  He 
and  the  other  aBicere  asked  the  defendant 
about  the  matter  and  they  went  np  to  the  liv- 
ing room  occupied  by  defendant  and  his  f ami- 
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ly;  looked  through  the  premises,  but  could 
not  find  anything;  were  there  about  two 
hours  and  a  half  and  did  not  find  anything 
and  decided  that  they  would  take  defendant 
to  the  police  station  and  hold  him  for  In- 
vestigation, which  they  did,  placing  him  In 
the  holdoyer.  This  witness  also  testified  that 
there  was  a  vldons  dog  in  the  stable  that  did 
not  permit  anyone  to  go  in  there;  that  no- 
body was  in  there  during  the  night  when  he 
made  his  trips.  At  10  minutes  to  3  o'clock 
witness  and  his  sergeant  saw  the  night 
watchman  standing  in  the  office.  The  lights 
were  burning.  Witness  made  several  trips 
by  there  but  did,  not  stop;  saw  the  night 
watchman  there  every  time  he  went  by ;  saw 
him  there  at  5:30  in  the  morning ;  did  not  see 
defendant  there  at  that  time. 

Another  witness,  treasurer  for  the  plaintiff, 
testified  that  he  occupied  that  position  on 
May  30th,  1914;  described  the  safe.  There 
was  a  comblnattoQ  on  the  outside  and  also 
on  the  Inside  and  both  locked.  Defendant 
had  the  combination  and  the  key  and  witness 
had  the  combination.  Defendant  had  been 
employed  there  about  7  years.  His  duty  was 
to  take  the  money  from  the  drivers  and  put 
it  in  the  safe  and  give  it  back  to  the  drivers 
In  the  morning.  When  witness  was  called  to 
the  premises  on  the  morning  of  the  Slst  the 
inoney  was  gone.  Several  police  officers  were 
there;  so  was  the  defendant  This  witness 
also  testified  that  the  dog  was  there,  and  that 
It  waa  a  vldous  dog  that  would  not  let  any- 
one go  in  there  except  the  watchman. 

Another  witness,  the  vice-president  for 
plaintiff,  testified  that  he  had  not  known  that 
defendant  called  at  his  bouse  on  Sunday 
morning;  got  notice  of  the  robbery  at  a 
quarter  of  8  when  the  policeman  told  him  of 
It  Defendant  bad  been  in  their  employ  sev- 
eral years  when  they  found  the  money  and 
checks  were  gone;  plaintiff  had  got  back 
five  or  six  dollars  represented  by  a  check; 
had  tried  to  recall  as  many  checks  as  they 
could,  and  started  to  trace  them  but  only 
got  five  or  six  dollars  out  of  It  According 
to  the  collections  that  had  been  made  from 
the  drivers  there  was  $601  in  the  safe,  about 
flOO  of  that  being  In  checks.  It]  was  here 
admitted  that  witnesses,  drivers  for  the 
plaintiff,  would  testify  that  the  money  turned 
in  to  defendant  on  that  occasion  would 
amount  to  $600,  counsel  for  defendant  stat- 
ing that  he  would  admit  that  there  was  $500 
and  some  odd  dollars  In  cash  and  the  bal- 
ance In  checks;  would  admit  that  $500  was 
In  cash,  and  would  admit  that  the  money 
was  bandied  just  the  same  as  It  always  was 
by  the  defendant;  that  defendant  never 
touched  the  money  and  did  not  have  any  Idea 
of  the  amount  but  simply  took  the  packages 
as  they  were  handed  In  to  him  and  put  them 
in  the  safe  and  he  did  not  know  they  contaln- 
«d  that  mudi  money. 

[1]  O^is  was  the  testimony  for  plaintiff 


and,  as  befbre  stated,  there  was  a  verdict  in 
favor  of  plaintiff  and  against  defendant  on 
the  plea  in  abatement  of  the  attachment  as 
well  as  on  the  merits.  We  think  this  made  a 
case  for  the  Jury,  defendant  contending  to 
the  contrary. 

It  Is  a  vexed  and  not  yet  entirely  settled 
question  in  this  state  as  to  how  far  a  de- 
fendant, on  his  appeal  to  the  circuit  court 
from  a  judgment  before  a  Justice  of  the 
peace,  can  challenge  the  Jurisdiction  of  the 
Justice  over  his  person.  We  last  had  that 
question  before  us  in  the  case  of  Powell  v.  St. 
liOrils,  I.  M.  &  S.  Ry.  Co.,  178  S.  W.  212,  a 
case  not  to  be  officially  reported.  In  that 
case  we  at  first  held  that  the  court  erred  In 
overruling  the  defendant's  motlcm  to  dismiss 
the  case  and  In  giving  Judgment  for  plain- 
tiff. On  a  motion  for  rehearing,  however,  we 
held,  on  the  authority  of  the  decision  of  our 
Supreme  Court  In  liesan  Advertising  Co.  v. 
Oastlemen,  266  Mo.  845,  177  S.  W.  5B7,  that 
our  Judgment  first  rendered  in  the  Powell 
Case  was  wrong  and  quoted  from  the  Lesan 
Case  this  (loc.  dt  217, 178  S.  W.): 

"^e  jurisdiction  of  the  person  of  appellant 
was  complete  by  his  appearance  In  the  jus- 
tice's court  at  the  trial,  by  taking  die  appeal, 
and  thereby  going  voluntarily  into  the  eireuit 
court  (Boulware  v.  Bailread,  79  Mo.  494 ;  Bev. 
St  1000,  i  7668),  and  by  his  general  appear- 
ance in  the  circuit  court" 

And  we  added  (178  S.  W.,  loc  dt  217) : 

"It  is  true  the  last  words  above  quoted  indi- 
cate a  general  appearance  in  the  circuit  court, 
which  is  something  more  than  was  had  in  the 
instant  case ;  but  the  statute  is  cited  as  thoueh 
it  should  be  adhered  to,  and  so,  too,  Is  the  rale 
of  Boulware  v.  Railroad.  "Bia  Boulware  Case 
and  the  statute  hoth  declare  that  the  taking 
of  the  appeal  from  the  justice  is  sufficimt  to 
operate  a  waiver  of  service  of  process  and  to 
enter  the  appearance  of  the  party  appealing. 
This  we  regard  as  soundj  law  and  under  the 
(Constitution  it  becomes  our  duty  to  afiirm  the 
judgment  in  conformity  to  the  last  ruling  of 
tiie  Supreme  Court  on  the  subject"  (The 
Boulware  (Tase  is  in  70  Mo.  494.) 

Holding,  however,  that  our  decision  In  the 
Powell  Case  was  contrary  to  those  of  the 
Kansas  City  Court  of  Appeals  and  of  the 
Springfield  Court  of  Appeals  In  cases  dtcd, 
we  certlfled  the  Powell  Case  to  thei  Supreme 
Court  where  it  Is  still  pending  and  undeter- 
mined. That  case,  however,  is  not  altogether 
parallel  In  Its  facts  to  the  case  at  bar.  In 
the  case  at  bar  defendant  did  not  appear  In 
the  Justice's  court  until  appearing  therS  to 
take  an  appeal.  He  first  raised  the  question 
of  the  jurisdiction  of  the  Justice  on  account 
of  the  lack  of  proper  service  in  the  circuit 
court,  there  entering  tils  appearance  especial- 
ly for  the  purpose  of  making  that  defense. 

[1]  Beyond  doubt  there  was  no  prcqper  serv- 
ice on  defendant  for  a  spedally  appointed 
constable  cannot  service  a  writ  In  attachment 
Section  7424,  Revised  Statutes  1909.  is  Umit- 
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ed  to  process  Inued  under  Artl<d»  S,  of  Clmp^ 


ter  65.    Mangold  y.  Dooley,  S9  Mo.  Ill,  1  S.'  previous  decision  of  Uie  Springfield  Court  of 


W.  126;  MltcheU  t.  Sbaw,  Sa  Mo.  Ah*.  652, 
Xor  was  there  valid  service  of  tlie  writ  of  at- 
tachment and  gamlshment.  Ttoe  only  one 
duly  served  was  dated  back  after  it  was  serv- 
ed, and  not  re-s^rved,  and  tbe  sobooqucnt 
writ  was  not  served. 

But  defendant  went  to  trial  on  his  motion 
to  dismiss,  tlien  on  IiJs  plea  In  abatemott, 
then  on  the  merits.  No  such  stata  of  facts 
appeared  in  the  cases  ^ther  before  the  Kaor 
sas  City  or  the  Sprlngfl^d  Court  of  Appeals ; 
in  point  of  fact,  in  the  one  before  the  Spring- 
field Court  of  Appeals,  that  of  Swesea  ji 
Jenkins,  186  Ma  Aw>.  428,  171  S.  W.  618. 
the  motion  to  MtanAtm  was  based  on  the 
ground  of  the  lack  of  Jurisdiction  of  the  Jos- 
tloe  of  the  peace  over  the  sublect-saatter. 
That  la  <9ai  to  duUenge  at  any  time,  even 
in  the  appellate  oonrta  Henoe  that  dedsloD 
of  the  Sprlngfleld  Ooort  of  Appeals  la  not  in 
point  here.  Hie  cases  before  the  Kansas  City 
Court  of  Appeals  are  not  parallel  In  their 
facts  to  the  one  here. 

In  the  U^t  of  the  statute,  section  7068,  Re- 
vised Statutes  180O,  the  concluding  clause  of 
whl<±i  reads:  "Trovlded,  that  the  aflldavit 
and  bond  for  aPKcal  filed  shall  be  taken  and 
ooosldered  by  the  appellate  court  as  an  «i- 
trance  of  appearance,"  as  also  ot  section 
T379,  Serrlsed  Statutes  1906,  which  reads: 
"Upon  the  return  of  the  Justice  being  filed  in 
the  derk'B  office,  the  court  shall  be  possessed 
of  the  cause,  and  shall  proceed  to  hear,  try 
and  determine  the  same  anew,  without  re- 
garding any  error,  defect  or  other  imperfec- 
tion in  the  original  summons  or  the  service 
thereof,  or  on  the  trial,  Judgm«t  or  other 
proceedings  of  the  Justice  or  constable  in  re- 
lation to  the  cause,"  and  of  the  last  decisions 
of  our  Supreme  Court  in  the  Lesan  AdvertUh 
ing  Co.  Case,  supra,  and  Tbranasson  v.  Mer- 
cantUe  Town  Mut.  Ins.  Co.,  217  Mo.  485,  116 
S.  W.  1092,  we  hold  that  the  d^endant  here 
lost  the  benefit  of  his  several  pleas  gttog  to 
I  he  Jurisdiction  of  the  Justice  over  his  per- 
»>u  by  going  to  trial  on  the  merits. 

How  far  this  affects  the  question  of  Oie 
validity  of  the  attadiment.  If  that  point  was 
raised  by  either  this  defendant  or  by  the 
ganisbee,  we  are  not  here  determining,  as 
we  do  not  ctmsldertbat  that  question  is  be- 
fore us  on  the  appeal. 

That  the  personal  Judgment  is-  valid  as 
against  defendant,  we  think  Is  dear.  Wheth- 
er the  fund  attached  can  be  held  is  therefore 
not  material,  as  defoadant  has  given  a  bond 
oovertng  the  penonal  Judgment  against  him. 

It  follows  that  the  Judgmoit  of  the  circuit 
court  should  be  and  it  Is  affirmed. 

AIiLBN  and  BJBCKJ9R,  Jf  J.,  concur. 

On  IfotlOD  flor  Rehearing. 

FEB  CURIAM.  Motion  for  rehearing  over- 
ruled and  cause  certified  to  Supreme  Court, 


as  we  deem  pur  dedsioa  Iwrein  contrary  to  a 


Appeals  in  Lively  t.  Munal-JoneB  liomber 
Co.,  not  yet  officially  reported,  but  see  IM  8.. 
W.  741. 


ORASSMUOK  V.  E^HIOrER.    (No.  1527S.) 

(St.  Louis  Court  of  Appeals.    Missouri.    Dec.  8,. 
1918.) 

1.  VTlTNXSSKS        <S=>149(2)  —  COUPBtXNOT  — 

Tbuhbactio'Sb  with  Deokaskd. 
In  suit  by  administrator  to  recover  for  - 
breach  of  written  contract,  whereby  defendant 
guaranteed  to  reparchase  from  deceased  certain 
shares  of  capital  stock,  court  properly  ruled,  in 
view  of  Rev.  St.  1909,  |  6364,  relating  to  cases 
where  administrator  is  a  party,  that  defendant 
was  iaoompetent  to  testify  that  deceased  made- 
no  demand. 

Z  Appiai.  and  Bbbob  «3206  —  Qoebtion^ 
Not  Raised  in  Tbial  Coubt— Review. 
Where  question  to  defendant  was  offered  on 
sole  ground  of  proving  that  deceased  had  made- 
nfe  demand  and  testimony  ruled  out  for  incom- 
petaocy  of  witness,  qnestlMi  As  to  defendant* s- 
competency  to  testify  as  to  transactiaas  with, 
deceased's  son  because  son  was  his  mother's 
agent  was  not  raised,  and  will  not  be  consider- 
ed by  the  conrt  on  api>eal,  not  having  been  pass- 
ed up<m  by  the  trial  court. 

8.   COBPOBATIONS    ^»120— SAIX    Of    STOOK— - 

AoamuaiTT  to  Rkpuboeabb— E&ctkrsion  or- 

TnOE— COHBIDSBAXIOS . 

Forbearanoe  to  sue  upea  and  cancelation  of 
original  agreements  to  reparchase  shares  of  stock 
was  sufficient  to  saM>ort  new  agreements,  wh*re~ 
in  defendant  was  given  extension  of  time. 

4.  TRIAI.  «=9263(8>— EBB05X0ITS  iHSTBUOnOK 

— Rbfusai. 
Instmction  that  there  could  be  no  recoverr 
if  deceased's  son.  when  and  if  he  made  a  de- 
mand on  defendant  to  repurchase  stock,  was  not 
the  agent  of  deceased  was  properly  refused,  sinoe- 
plaintifl  administrator  could  have  recovered  if 
Jury  believed  that  deceased  herself  made  snob 
demand. 

6.  Tkial  «s»260(5)  —  IirsTBtrcxioN  Albeadi 
Gtvek— Rmtjsal. 
Requested  instruction,  to  the  effect  that 
plaintifl  administrator  could  recover  only  if  de- 
ceased's son  was  his  mother's  agent  when  hs- 
msde  demand  to  repurchase  sliares  of  stock. 
held  correctly  and  fully  covered  by  inatructioik 
given  by  the  ooort. 

6.  CORPOBATIONS  «=>121(6)— STOOK  —  AOBEE- 
HEMT  TO  RSPUBOEASB— DbUAKD— QUESnON 
FOB  JUBT. 

In  suit  by  administrator  to  recover  for 
breach  of  written  contract  whereby  defendant 
guaranteed  to  repurchase  from  deceased  certain 
stock,  whether  there  was  a  demand  and  refosal 
within  the  required  time  held  a  juz7  question. 

Appeal    from    St    Louis    Circuit   Court; 
Leo  S.  Rassleur,  Judge. 
"Not  to  be  offldally  published." 


e^Por  other  eam  «sa 
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Salt  by  WlUlam  L.  GraBsmadc,  admbilstra- 
tor  of  the  estate  of  Mary  E.  Orassmnck,  de- 
ceased, against  B.  H.  Ehrler.  From  inSg- 
ment  for  plalnMir,  rendered  after  an  unavail- 
ing motion  for  new  trial,  defendant  appeals. 
Affirmed. 

OoQway  Elder,  of  St  Louis,  fk>r  appellant 
Albert  R  Hausman,  of  St  Louis,  for  re- 
spondent 

BECKER,  J.  This  is  a  suit  In  two  counts 
brongEht  by  respondent,  as  administrator  of 
the  estate  of  Mary  E.  Orassmuck,  deceased, 
to  recover  damages  for  the  breach  of  two 
written  conti;^cts.  The  case  was  tried  be- 
fore the  court  and  Jury  and  verdicts  result- 
ed in  favor  of  plaintiff  on  both  counts,  which 
verdicts  aggregated  the  sum  of  $3,105.02. 
From  the  judgment  rendered  thereon,  after 
an  unavailing  motion  for  new  trial,  the  de- 
fendant appeals. 

The  petition  in  two  counts  seeks  to  recover 
on  two  written  agreements  executed  by  the 
defendant;  the  said  agreements  being  idoi- 
tical  in  wording  with  the  exception  oC  the 
dates,  amounts,  and  the  number  of  shares  of 
stock  set  out  thel^ln.  me  agreemoit  set  oat 
in  the  first  count  is  as  follows: 

"St  Loola,  Mo..  Sept  11,  1909. 

"In  consideration  of  the  purchase  from  me 
of  four  thousand  shares  of  the  capital  stock  of 
the  Reiner  Mining  Company,  by  Mrs.  Mary  E. 
Orassmuck,  I  hereby  guarantee  to  repurchase 
the  said  stock  from  Mrs.  Mary  E,  Grasamuck 
upon  demand  at  any  time  after  three  (S)  years 
and  before  the  expiration  of  forty-two  (42) 
months  for  the  sum  of  fifteen  hundred  and 
no/100  dollars,  with  interest  at  the  rate  of  six 
(6)  per  cent  per  annum  from  this  date,  less  any 
dividends  paid  upon  said  stock. 

"In  witness  whereof,  I  have  hereunto  set  my 
hand  and  seal  at  the  city  of  St.  Loxris,  Missouri, 
this  lllh  day  of  Sept,  A.  D.  1969. 

"E.  H.  Bhrier.    [Seal.] 

"Issued  in  DnpUcate." 

The  petition  recites  that  no  dividends  were 
ever  paid  on  said  stodc,  and  that  after  the 
expiration  of  8  years,  and  before  the  ex- 
piration of  42  months  folIo?rlng.  September 
11,  1909,  the  date  of  the  agreement  the  said 
Mary  El  Grassmuck  had  duly  demanded  of 
tlie  said  E.  H.  Elxrler  that  he  repurchase  said 
stock,  but  that  the  defendant  failed  and  re- 
fused, and  at  all  times  since  has  failed  and 
refused,  to  purchase  the  said  stodc  from  the 
said  Mary  £.  Grassmuck,  or  from  the  plain- 
tiff, her  admlnlatrator,  and  prays  Judgment 
for  $1,500,  with  interest  thereon  from  Sep- 
tember 11, 1909. 

The  second  count  of  the  petition  Is  found- 
ed up<m  a  like  written  agreement  dated  Octo- 
t)er  21,  1009,  wherein  the  defendant  agreed 
to  r^urdiase  2,000  shares  tor  the  sum  of 
$750,  at  any  time  after  3  years  and  before  the 
expiration  of  42  months,  less  any  dividends 
paid  upon  the  stock  up  to  the  time  of  the 
demand. 


The  answer,  besides  a  general  denlaS,  sets 
up  that  the  written  agreements  sued  upon 
had  been  executed  and  delivered  by  tiie  de- 
fendant to  Mai7  B.  Oraasmnck  in  exchange 
for  two  wrlttm  agreements  of  like  Und  and 
cliaracter,  in  whidi  the  defendant  had  agreed 
to  reimrdiase  from  the  aald  Mary  Bl  Orass- 
muck, upon  her  demand  at  any  time  after 
2  years  and  beCvre  tbo  expiration  of  30 
months,  title  number  of  shares  set  oat  in  the 
separate  agreemoitB,  and  that  these  sulMtl- 
tated  written  agreements  soed  upon  were  dat- 
ed back  to  correspond  with  tiie  dates  <tf  eacb 
of  the  original  agreemeots,  and  Uiat  tlte  de- 
fendant had  execated  and  d^vered  the  said 
written  agreements  sued  upon,  npon  the  ex- 
press understanding  with  the  said  l&iry  Bl 
OrassmnCk  that  the  new  agreements  were 
not  to  become  effective  and  binding  opoa  tlie 
defendant  until  tiie  two  agreements  that  bad 
theretofore  been  executed  and  delivered 
should  have  been  tetomed  to  him,  and  that 
said  two  mlor  agreements  had  never  been  re- 
tujned,  and,  furthar,  that  no  demand  had 
ever  been  made  upon  him  to  rqmrdiase  the 
stock,    nie  reply  was  cmventional. 

It  Is  undisputed  that  Mrs.  Grassmndc  pnit- 
cliased  two  blocks  of  stodc  in  a  mining  com- 
pany from  the  defendant;  one  blwft  of  4,000 
sliares  she  porobased  September  11, 1909,  for 
the  sum  of  $1,600,  and  at  tiie  time  of  the  par- 
chase  the  de<aidant  entered  into  an  agree- 
ment with  Mrs.  Qntssmock  to  rqwirdiase  the 
said  shares  for  the  sum  of  $1,600  upon  her 
demand  at  any  time  within  2  yeara  and  be- 
fore the  expiration  of  SO  months;  tttat  on 
October  21,  1909,  Mrs.  Orassmuck  purchased 
an  additional  2,000  shares  upon  a  similar 
agreement  to  repurchase;  that  two  new  agree- 
ments of  like  tenor  and  purport  were  e^ecut- 
ed  by  the  defendant  and  delivered  to  Mrs. 
Orassmuck  some  time  in  the  late  sommer  or 
early  fall  of  1911,  and  dated  bade  to  corre- 
spond with  the  date  of  the  original  agree- 
ments. In  these  new  agreements  the  def^d- 
ant  stipulated,  upon  the  terms  of  the  original 
agreements,  to  repurdiase  the  stodc  upcm  de- 
mand at  any  time  after  tliree  yean  and  be- 
fore the  expiration  of  42  months.  As  to  the 
actual  date  npon  whidi  defendant  had  signed 
and  delivered  the  contracte  sued  on,  which 
were  exchanged  for  the  original  agreonents, 
the  testimony  is  indeflnlte. 

George  Grassmuck,  a  son  of  tlie  deceased. 
Mary  El  Orassmudc,  when  called  as  a  wit- 
ness tor  plaintiff,  testifled  that  In  ttte  month 
of  August  1911,  he  had  made  a  trip  to  Cal- 
ifornia to  examine  the  mines  in  vliida  his 
mother  held  tlm  sto(^  and  that  immediate 
upon  his  return  he  had  advised  his  mother 
to  collect  her  money  from  the  defiendant  un- 
der the  agreements  which  she  h^d;  that  his 
mother  thereupon  did  demand  of  the  defend- 
ant that  he  repurchase  the  stock,  but  that  the 
defendant  was  not  able  to  do  so,  and  the  mat- 
ter resulted  in  the  substitution  of  the  said 
new  contracts  for  r^urdiaae  in  {tlAce  of  the 
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Mlgbuds;  that  he  thougbt  th««e  aew  ow- 
tncts  were  stsned  by  tb«  defendaot  either  In 
AQgnst  or  S^tember,  or  in  Noraabar  or 
December,  1811.  On  cro6»«xamlnatlon  he 
referred  to  the  dates  as  smne  time  In  the 
faU  of  1»U. 

George  Grasamuck  was  alao  called  aa  a 
witness  by  the  defendant,  and  on  direct  ex- 
amination teetlfled  that  the  new  contracta 
were  delivered  some  time  In  the  fall  of  1811, 
and  npon  cross-examination  testified  that  it 
may  have  been  Angujjt  and  September,  or 
November  and  Deoamber,  1811.  And  uiwn 
redirect  examination  be  stated  that  it  was 
either  in  August  or  the  first  part  of  S^tem- 
ber,  1811. 

Said  witness  further  testified  that  so  far 
as  he  knew  the  contracts  sued  on  had  been 
exdianged  for  the  original  agreements  to 
repurcliase  without  his  mother  giving  defend- 
any  additional  consideration  therefor;  that 
he  did  not  know  that  his  mother  bad  in  point 
of  fact  delivered  the  originals  to  the  defend- 
ant, either  at  tbe  time  she  received  the  agree- 
ments in  exdiange  or  at  any  time  thereafter ; 
that  the  original  agreements  were  not  found 
amoDg  ber  personal  etFects  after  her  demise. 

On  behalf  of  the  defendant  a  letter  was  In- 
troduced bearing  the  date  of  November  13, 
idll,  written  by  the  defendant  to  Mra  Grass- 
mnck,  which  letter  reads  as  follows: 

"Dear  Madam:  Ton  will  reooUect  my  handing 
jou  the  following  contracts  covering  the  repur- 
chasing of  Beiner  Mining  Company  shares,  three 
years  from  tbe  date  of  snch  contracts.  Septem- 
ber 11,  1908,  4,000  shares,  $1,600.00;  October 
21>  1906,  2,000  shares,  $760.  The  above  con- 
tracts were  really  extensions  on  the  old  ones  of 
tbe  same  date  above  mentioned,  except  for  a 
period  of  two  years  and  which  old  contracts 
700  were  to  retnm  to  me.  Inasmuch  aa  you 
bare  not  yet  letumed  the  old  contracts,  and 
therefore  now  have  two- sets,  would  be  pleased 
to  have  yon  send  me  the  former  old  ones  by  re- 
turn maU,  much  obliging." 

When  tbe  defendant  took  the  stand  to  tes- 
tify an  objection  was  Interposed  that  he  was 
not  a  competent  witness,  and  the  court  sus- 
tained the  oblectiOn,  and  the  defendant  was 
not  permitted  to  testify. 

It  will  not  be  necessary  to  set  out  the  in- 
stmctlona  at  l«>gth  as  such  parts  of  tbe  In- 
structions aa  are  complained  of  will  be  con- 
sidered in  the  (pinion. 

[f]  It  is  assigned  as  error  that  tbe  court 
refused  to  permit  the  defendant  to  testify 
concerning  matters  transpiring  prior  to  the 
appointment  of  tbe  administrator,  as  to 
which  the  witness,  George  Grassmuck,  had 
been  permitted  to  testify.  It  being  argued 
that  defoidant  was  a  competent  witness  for 
tbe  reason  that  this  testimony  related  to 
transactions  between  tbe  defendant  and  tbe 
said  witness,  to  which  matters  the  deceased 
was  not  a  party  and  of  which  there  was  no 
evidence  abe  had  any  knowledge 

This  -polat  would  be  wtii  taken  were  It 
not  fbr  the  fact  that  under  section  6354,  Be- 
207  8. W.— 18 


Vised  Statates.  of  Mlasopdi  1808,  U  Is  ape-. 
dflcally  provided  that: 

"Ifkers  on  .emtoutdr  or  adminUtrator  U  tf 
partv,  the  other  party  shall  not  be  admitted  to- 
tsstlfy  in  his  own  favei^  unless  tbe  contract  In 
issue  was  originaily.made  with  a  person  wbo  ia 
living  sad  competent  to  testify,  except  as  to 
such  acts  and  contracts  as  have  been  done  or 
made  aince  the  probate  of  the  will  or  the  ap- 
pouitment  of  the  administrator."    (Italics  ours.) 

Thus  the  statute  clearly  and  unequivocally 
disqualifies  a  surviving  party  as  a  witness 
for  any  purpose  whatsoever  as  to  anything 
that  has  transpired  prior  to  the  pi'obating  of 
the  will  or  the  appcdntment  of  hie  executor 
or  administrator  of  tbe  deceased.  It  there- 
fore follows  that  since  tbe  plaintiff  in  tbe 
case  Is  the  administrator  of  the  deceased,  the 
trial  court  properly  niled  that  the  defendant, 
who  was  tbe  surviving  party  to  the  contract, 
was  not  a  qnallfled  witness  for  any  purpose 
as  to  matters  whldi  transpired  prior  to  the 
probating  of  the  will  or  the  appointment  of 
the  administrator.  Welermueller  v.  Scnllln, 
203  Mo.  466,  101  8.  W.  1068 ;  Hoss  v.  Craw- 
ford, 145  Mo.  App.  360,  129  8.  W.  1053. 

Learned  counsel  for  defendant  next  Insists 
that  the  defendant  was  a  competent  witness 
at  least  aa  to  conversations  which  defend- 
ant had  had  with  George  Grassmuck  and  con- 
cerning which  said  Grassmuck  had  been  per- 
mitted to  testify,  for  the  reasota  that  the 
witness  George  Grassmuck,  "assumed  to  act' 
as  agent  for  the  deceased,  thereby  making 
defendant  a  competent  witness,  at  least  as  to 
conversations  and  transactions  had  with  the 
said  Grassmuck." 

When  defendant  was  placed  on  the  stand 
as  a  witness  and  objection  made  to  his  com- 
petency, the  record  distAoees  the  fbllowlng  to 
have  taken  place: 

"Mr.  Hansman:  If  your  honor  please,  at  this 
time  I  want  to  offer  an  objection  to  this  witness' 
competency  except  as  to  conversations  had  or 
transpiring  after  the  appointment  of  the  admin- 
istrator, nnder  the  statute. 

"The  Oonrt:  It  is  dearly  ineompetent  for  any. 
other  purpose. 

"Mr.  Elder:  Q.  Did  you  know  Mary  K.  Grass- 
mock?    A.  I  did. 

"Q.  Do  you  recall  the  time  of  her  death? 

"Mr.  Hausman:  I  object  now  to  the  question 
because  that,  of  course,  relates  to  something 
prior  to  the  time  of  the  appointment  of  the  ad-' 
mintstrator.  ' 

"Mr.  EUder:  We  will  foUow  it  by  showing' 
during  her  lifetime  she  never  made  a  demands 

"Mr.  Hausman:  That  is  what  I  am  objecting 
to." 

"The  Court:  For  that  purpose  it  would  not 
be  competent  by  reason  of  the  death  of  Mrs. 
Grassmuck.  //  that  it  v'>*f'  purpote  I  mU  «««- 
tain  the  objeotion."    (Italics  ours.) 

[2]  In  this  state  of  the  record  we  must  rule 
this  point  against  appellant,  fi>r  it  Is  readily 
apparent  that  the  question  as  to  defendant's 
competency,  because  George  Grassmuck  had 
been  his  mother's  agent,  was  not  presented. 
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and  therefore  wa»  not  passed  upon  hj  tbe 
trial  court,  and  conseqnently  there  Is  nothing 
so  far  as  this  asslgnmeat  of  error  is  concern- 
ed for  ns  to  review. 

It  la  urged  that  the  court  wred  la  refo*- 
tng  to  give  Instmctlon  B,  requested  by  d»- 
fendant,  "as  there  was  no  evidence  tbat  the 
deceased  gave  anything  of  value  as  a  consid- 
eration for  the  execution  and  delivery  to  her 
of  the  two  agreements  sued  on,  the  transac- 
tion, according  to  the  evidence,  mer^y  being 
an  eTchange  of  two  prior  agreements  for  tbe 
agreements  sued  on,  thereby  Intending  to  ex- 
tend the  time  for  the  repurchase  of  the  stock 
contemplated  thereby,  but  making  tbe  agree- 
ments sued  on  void  for  want  of  oonsidera- 
tton." 

Instruction  B,  requested  by  defendant,  and 
wliicb  the  court  refused  to  give,  reads  as 
follows: 

"The  court  inatmets  the  Jury  tbat  in  order  to 
eonstitate  a  saflSdent  oonsidemtion  to  support 
a  c(mtract  some  benefit  or  advantage  must  ac- 
crue to  the  promisor  or  some  detriment,  injury, 
or  expense  must  be  sajstained  by  the  promisee, 
and  in  this  case,  unless  you  believe  from  the 
evidence  that  Maiy  E.  Grassmnck  gave  or  part- 
ed with  something  of  value  as  a  consideration 
for  the  execution  and  delivery  to  her  of  the  two 
agreements  sued  on  by  plaintiff,  other  than  the 
amount  originally  paid  for  the  stock  mentioned 
therein,  then  said  agreements  are  not  binding 
on  defendant,  and  you  will  find  for  defendant; 
and  the  mere  forbearance  by  said  Mary  JH, 
Grassmuck  to  sue  upon  either  of  the  two  prior 
agreements  mentioned  in  the  evidence,  or  her 
promise  to  extend  the  time  for  the  repurchase  of 
the  stock  contemplated  thereby  and  accept  the 
two  agreements  sued  on  by  plaintiff,  without 
giving  any  new  or  additional  consideration  there- 
for, is  tiot  a  sufficient  consideration  to  support 
the  agreements  sued  on." 

[3]  This  instruction  was  pK^erly  refused. 
Forbearance  to  sue  upon  the  original  agree- 
ments to  repurchase  was  a  sufficient  c(»sldera- 
ti<m  to  Bopi)ort  the  new  agreements  wherein 
defendant  was  given  an  eectensioa  of  time  of 
one  year  In  the  oao  agreement,  and  six 
months  in  the  other,  before  d«nand  for  re- 
purdiasing  the  stock  could  be  made.  Mrs. 
Orassmuck  thereby  canceled  the  original 
agreements  and  accepted  In  lieu  thereof  nefw 
ones  under  which  her  right  to  demand  the 
r^urchase  of  her  stodc  by  defendant  was  de- 
ferred for  a  definite  period  of  time.  Such  a 
contract  to  f  orttear  is  a  sufficient  consideration 
for  the  new  promise  of  the  def«)dant  to  ro- 
pnrdiase.  Gate  Caty  Nat  Bank.  t.  Elliott 
(Sup.)  181  S.  W.  26;  Glasscock  t.  Glasscock, 
66  Mo.  loc.  dt  630. 

[4]  Tbe  refusal  on  the  part  of  the  trial 
Judge  to  give  instruction  C,  aked  by  defend- 
ant, was  not  error.  This  instruction  was  tan- 
tamount to  telling  tbe  jury  that  plaintiff 
could  recover  only  In  the  event  that  they  be- 
lieved from  tbe  evidence  that  George  Grass- 
muck, when  and  if  he  made  a  demand  on  de- 


foidant  to  Tqrarcbase  the  Bto<^,  was  In  fact 
the  agent  of  his  mother,  Mrs.  Ghrassmddc, 
because  i^idntur  could  have  recovered  if  the 
Jury  believed  from  the  evidence  that  Mrs. 
Grassmuck  herself  had  made  such  a  demand. 

[5]  Furthermore  this  point  was  correctly 
and  fully  covered  In  Instruction  No.  3,  given 
by  the  court  at  the  request  of  the  defendant, 
wherein  the  Jury  was  Instructed,  among  other 
things,  that  even  though  they  might  find  from 
the  evid^ice  that  George  Grassmuck  had 
made  a  demand  they  could  not  find  for 
plaintiff  unless  they  further  believed  from  tbe 
evidence  that  he,  at  the  time  of  making  sndi 
demand,  was  tbe  agent  of  his  mother. 

[6]  There  was  sufficient  evidence  adduced 
to  make  it  a  question  for  the  Jury  whether  or 
not  a  demand  had  been  made,  and,  if  made, 
whether  within  tbe  required  time,  and  wheth- 
er or  not  defendant  had  refused  to  comply 
therewith. 

Finding  no  reversible  error  in  tbe  record, 
the  judgment  should  be  affirmed.  It  is  so 
ordered. 

BSYNOLDS,  P.  X,  and  AIjLBN,  T.,  coocnr. 


WEHRBNBRBCHT   v.   WEHRENBRECHT. 
(No.  10049.) 

(St.  Louis  Court  of  Appeals.  Missouri.  Argued 
and  Submitted  October  8, 191&  Opinion  FUed 
Nov.  6, 181&    Rehearing  Denied  Jan.  6, 1919.) 

1.  DrvoBOB  «s»132— Suit— BviDBiTCK— Smn- 

CIERCT. 

In  divorce  suit  charging  numerous  indigni- 
ties,  rendering  plaintifF  husband's  condition  in- 
tolerable, Md,  that  plaintifl  mads  out  a  eaae 
entitling  him  to  divorce. 

2.  Dtvobcb  «=9C3  —  "IwjmntD  Pakpt"  — Rk- 
canaNATioN. 

Where  indignities  of  defendant  wife  rendered 
plaintiff  husband's  condition  intolerable,  he 
would,  although  he  was  not  blameless,  be  tibe 
"injured  party,"  within  Rev.  St.  1909,  i  2370; 
his  conduct  not  being  such  as  would  entitle  de- 
fendant to  a  divorce  under  section  2372;  pro- 
viding for  cross-bllL 

[lid.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Injured  Party.] 

3.  DivoBCB  «=9l84(10)  —  Review  —  Peovimob 
or  OOUBT  ON  Appbai.. 

While,  in  divorce  suit,  court  on  appeal  will 
defer  largfely  to  conclusions  of  trial  judge,  It  is 
still  under  tbe  obligation  to  form  its  own  coo- 
dusions  as  to  where  the  truth  lies  and  where 
the  merits  are  found. 

Allen,  J.,  dissenting. 

Appeal  from  St.  Louis  Circuit  CJonrt;  Wil- 
liam 1.  Jones,  Judge. 

Suit  by  Henry  P.  Wehrenbrecht  against 
Emllle  Wehrenbrecht    Petition  denied. 


«=>For  otiicr  cases  ■«•  lune  topic  and  KET-NTJIiBER  In  all  Kcy-Koinbered  Slgwts  and  lodexea 


Digitized  by 


Google 


Ua) 


WBERSNBRECHT  t.  WKHBENBBXCHT 


291 


dismissed,  and'  platBtiff  epiMals.    Bcvened 
and  remanded,  with  directloDS. 

Donglaa  W.  Bobert,  of  St  Louis,  for  ap- 
pellant 

Lake  E.  Hart  aad  Richard  C.  Hart,  both 
of  St  Louis,  tor  respondent. 

REYNOLDS.  P.  J.  Plaintiff  brought  his 
action  against  the  defendant,  bis  wife,  for 
divorce.  The  parties  were  married  in  the 
dtr  of  St  Louis,  December,  1886.  The  ac- 
tion was  commmced  in  July,  1917. 

After  averring  that  during  all  the  times 
mentioned  In  the  itetltlon  plaintiff  "faithful- 
ly demeaned  himself  and  discharged  all  his 
duties  as  the  husband  of  defendant  and  at 
all  times  treated  her  with  Icindniess  and  af- 
fection, bat  the  said  defendant  wholly  dis- 
regarding her  duties  as  the  wife  of  the  plain- 
tiff,  has  offered  plaintiff  sudi  indignities  as 
to  render  his  condition  intolerable,  in  this, 
to-wit"  the  petition  charges  numerous  indlg- 
nlties.  Summarizing  them,  they  charge  false 
accusattons  by  defendant  to  other  people  of 
improper  telations  by  plaintiff  with  married 
women;  improper  and  immoral  conduct  in 
regard  to  bds  children,  in  exposing  his  per- 
son to  and  spying  on  his  daughters ;  express- 
ing the  wish  on  many  occasions  that  plain- 
tiff bad  died  instead  of  a  son  of  theirs,  who 
died  when  about  6  years  of  age ;  expressing 
a  desire  to  IdU  plaintiff :  that  she  would  liiU 
tdm  sometime;  that  sbe  bad  stated  at  many 
times  tliat  the  family  would  be  better  off 
if  plaintiff  were  dead;  that  she  would  not 
monm  if  be  were  dead  and  ttaat  when  he 
died  she  would  warn  their  pastor  not  to  say 
a  good  word  for  him  at  the  funeral;  ao- 
cnsed  him  to  members  of  their  church  of  be- 
ing a  hypocrite;  that  defendant  complained 
to  and  Imd  him  baled  before  the  Assistant 
Circuit  Attorney  as  a  vagrant;  Iiad  liim 
tried  upon  a  vagrancy  diarge,  which  she  had 
lodged  against  him;  that  defendant  contln- 
oally  nagged  and  scolded  him  in  the  presence 
of  other  peoide  and  of  tiieir  children ;  rid- 
iculed and  bdittled  plalntlfl  before  others, 
and  continually  complained  about  him  to 
ber  own  and  plaintiff's  friends  and  had  told 
plaintiff  many  times  in  the  presence  of  their 
dilldren  that  dM  bated  falm  and  was  sorry 
she  had  ever  met  him  and  would  rather  wash 
for  a  living  0mn  live  with  him;  bad  told 
many  peoide  that  stae  hated  him;  that  she 
had  lost  all  love  for  him  and  bcUeved  he 
was  losing  his  reason ;  had  told  plaintiff  In 
the  presence  of  ttielr  diUdren  that  nobody 
had  any  use'  for  bim ;  tbat  everybody'  knew 
blm  and  If  it  Woe  net  for  lilm,  she  would 
have  more  frlMids;  that  ah»  had  no  ose  for 
him  ezcqit  for  the  money  she  could  get  out 
of  him;  told  plaintiff  to  give  bis  money  to 
tin  family  and  leave;  ttaat  defendant  had 
said  to  plaintiff  that  he  (plaintiff)  did  not 
know  wlietber  the  deceased  son  was  his  son 
•r  noC;  aaaerted  that  be  had  always  hated 


their  diildren  and  had  never  done  anything 
for  them ;  accused  plaintiff  of  earning  mora 
money  than  he  told  ber  of  and  ot  using  part 
of  it  to  keep  another  woman ;  and  of  mean- 
ness to  her' and  bis  family. 

The  petition  continues  with  a  number  of 
other  charges  along  this  line.  Averring  the 
necessary  Jurisdiction  of  facts,  plaintiff  prays 
a  decree  of  divorce. 

It  is  set  out  in  the  petition  that  four  chil- 
dren were  bom  of  the  marriage,  the  eldest, 
a  son,  dying  when  about  5  years  old. 

The  answer,  beyond  the  admission  of  the 
marriage  and  the  birth  of  the  children,  de- 
nies all  the  allegations  of  the  petition  and 
avers  that  plaintiff  was  not  the  injured  and 
innocent  party  and  was  not  entitled  to  a  di- 
vorce. 

There  was  a  trial  before  the  court  lasting 
parts  of  several  days,  and  at  Its  conclusion 
the  court  denied  the  petition  of  plaintiff  and 
dismissed  the  case.  Interposing  a  motion  for 
new  trial  and  excepting  to  Its  being  over- 
ruled, plaintiff  has  appealed. 

[1]  We  have  read  all  of  the  somewhat  vo- 
luminous record  of  the  testimony  in  this 
case  and  do  not  tlilnk  that  it  would  sub- 
serve any  public  interest  to  attempt  to  set 
it  out  in  detail,  or  even  to  summarize  all  of 
It  It  is  sufficient  to  say  of  it  tbat  there 
was  testimony  on  the  part  of  plaintiff  in 
support  of  many  of  the  more  serious  allega- 
tions of  Indignities  pleaded,  these  sustained 
not  alone  by  the  testimony  of  plaintiff  him- 
self but  by  that  of  other  witnesses.  In  itolnt 
of  fact  a  number  of  the  charges  were  ad- 
mitted by  the  defendant  or  corroborated  by 
the  testimony  of  her  own  witnesses.  Read- 
ing the  whole  testimony  in  the  case  and 
giving  it  thfe  consideration  we,  as  an  appel- 
late court,  in  a  case  of  this  kind,  are  bound 
to  do,  our  conclusion  is,  that  plaintiff  made 
out  a  case  entitling  him  to  a  decree.  It  ap- 
pears that  almost  from  the  beginning  of  the 
marital  life  of  these  parties,  there  has  been 
constant  quarrelling  and  bickering,  often 
brought  on  by  one  of  the  daughters,  par- 
ticularly, who  seems  on  all  occasions  to  have 
sided  with  her  mother  and  has  Invariably 
taken  her  mother's  view  of  the  case  as  to 
the  relations  between  them,  apparently  with- 
out any  love  or  respect  for  her  father.  De- 
fendant had  plalntlflT  arrested  as  a  vagrant. 
He  was  acquitted  of  that  charge.  The  last 
time  he  left  home  his  wife  told  him,  in  ef- 
fect, never  to  return.  In  short  tiie  testi- 
mony tends  to  show  that  the  plaintiff, 
throughout  practically  the  whole  of  their 
married  life,  has  been  subjected  to  what  is 
commonly  referred  to  as  "nagging"  on  the 
part  of  bis  wife,  usually  over  the  most 
trivial,  sometimes  over  serious  matters  of 
domestic  polity.  She  and  her  daughters,  so- 
cially ambitious,  complained  of  the  neighbor- 
hood In  which  they  lived,  and  were  contin- 
ually aiglng  removal  to  other  neighborhoods ; 
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wben  he  left  they  did  move  Into  another  lo- 
cality. 

[2]  The  qnefitlon  then  arises,  was  plaintiff 
debarred  from  relief  because  he  was  not  an 
"Innocent  and  injured  party"  ?  While  plaln- 
tifr  himself  was  not  blameless  in  all  these 
matters,  the  weight  of  the  testimony,  as  It 
Strikes  us,  la,  that  within  the  meaning  of 
the  law,  he  was  the  injured  and  innocent 
party. 

It  is  rather  curlons  that  section  2370,  Re- 
vised Statutes  1909,  does  not  use  the  word 
"innocent,"  only  providing  that  for  any  of 
the  causes  mentioned  "the  injured '  party" 
may  obtain  a  divorce.  In  section  2372,  pro- 
viding for  a  cross  bill,  as  It  is  called,  It  Is 
enacted  that — 

"If  tlie  court  siiall  be  satisfied  that  the  d^end- 
ant  is  the  injured  party,  it  shall  enter  judgment 
divorcing  the  defendant  from  the  said  plaintilf, 
as  prayed  in  the  answer." 

'  Nevertheless,  it  has  always  been  assumed 
in  our  pleadings  that  an  averment  should,  In 
effect,  be  made  that  plaintiff,  or  defendant, 
is  both  the  innocent  as  well  as  the  Injured 
party,  or  words  of  similar  import  As  the 
chapter  on  divorce  and  alimony  appears  in 
the  revision  of  1845  (see  p.  426,  |  1),  the 
language  is:  "The  innocent  and  injured  par- 
ty may  obtain  a  divorce  from  the  bonds  of 
matrimony."  In  the  old  case  of  Nagel  v. 
Nagel,  12  Mo.  53,  these  words  are  referred 
to  as  necessary  under  the  law  as  It  stood  in 
1815.  The  words  "innocent  and"  were  left 
out  of  the  revision  of  1855  (as  see  1  Revised 
Statutes  1866,  p.  662,  {  1),  as  they  had  pre- 
viously been  left  out  in  the  Act  of  March 
12th,  1849  (see  Laws  1849,  p.  49,  f  1),  which 
amended  the  chapter  concerning  4ivotce  as  it 
stood  in  the  revision  of  1846,  and  so  they 
have  remained  to  the  present  day.  Referring 
to  this  omission.  Judge  Bliss,  e^eaklng  for 
our  Supreme  Court,  said,  in  Hoffman  v.  Hoff- 
man, 43  Mo.  547,  loc.  dt  549.  tliat  it  was 
not  clear  why  the  word  "innocent"  had  been 
left  out,  "unless  regarded  a^  superfluous,  or 
— more  likely — to  conform  to  section  3  (chap- 
ter 114,  p.  r^l,  Revised  Statutes  1865,  which 
Is  now  section  2370,  Revised  Statutes  1909), 
where  a  divorce  is  provided  for  the  defendant 
if  the  court  shall  find  that  he  or  she  is  'the 
injured  party.' "  It  is  further  held  in  Hoff- 
man v.  Hoffman,  supra,  that  the  statute 
should  receive  the  same  construction  in  this 
respect  as  before  the  change;  that  at  least 
no  better  character  should  be  required  of  a 
party  seeking  a  divorce,  "and  we  are  not  in- 
clined to  allow  it  to  a  person  sustaining  a 
worse  one."  Says  Judge  Bliss,  in  the  above 
case: 

"The  least  that  can  be  required,  if  we  would 
make  the  provisions  of  the  statute  harmonize 
with  the  principles  of  the  law  in  other  respects, 
would  be  to  compel  parties  to  come  into  court 
with  hands  so  far  olean,  at  least,  that  the 
opposite  party  is  not  entitled  to  the  same  redress 


from  them.  U  both  partlrn.  lutva  a'  right  to 
divorce,  neither  party  has.  The  emirt  asoat  dis- 
criminate  between  them ;  must  say  ^ich  is  the 
injured  party,  and  which  is  entitled  to  relief. 
Neither  the  legal  inference  can  be  drawn  a*  to 
both,  nor  the  remedy  applied  to  both." 

Discusdng  the  necessary  facts  to  maintain 
a  decree  for  either  party,  Judge  Bliss  says 
in  the  above  case  (43  Mo.  loc.  dt  551),  and 
referring  to  the  rule  requiring  the  court  to 
look  into  the  conduct  of  both  hust>and  and 
wife: 

"This  rule  does  not  apply  to  conduct  however 
reprehensible,  that  would  not  entitle  the  other 
party  to  a  divorce.  His  or  her  conduct  must 
come  within  some  of  the  cases  enumerated  in  the 
statute.  We  are  strongly  of  the  impreaBion, 
from  the  examination  of  the  record,  that  the 
circuit  court  must  have  extended  Ihe  role  too 
far;  that  finding  as  it  reaaonalMy  mi(ht  that 
tlM  defendant  had  been  guilty  of  improper  con- 
duct that  she  indulged  in  outbursts  of  temper, 
was  a  scold,  etc.,  she  was  not  considered  'the 
injured  party,'  although  her  conduct  was  not 
bad  enough  to  entitle  him  to  a  divorce.  If  she 
had  absented  herself  from  him  wfthont  leewon- 
able  cause  for  the  space  of  one  year,  or  if  she 
offered  snch  indignities  to  him  as  rendered  his 
position  intolerable,  then  her  conduct  was  a 
clear  offset,  so  te  speak,  to  bis;  she  is  not  the 
'injured  party,'  even  though  she  maae  the  case 
against  him." 

The  result  was  Hiat  the  Supreme  Conrt 
remanded  the  cause  for  a  new  trial.  This 
case  of  Hoffman  v.  Hoffman  Is  referred  to 
by  Judge  Rombauer,  speaking  for  our  court 
in  Owen  v.  Owen,  48  Mo.  App.  206,  as  the 
"last  direct  and  controlling  dedfsdoa  of  the 
Supreme  Conrt  on  that  subject,"  and  one 
which  our  court  la  bound  to  follow.  So  it 
has  always  been  held  that  It  must  appear 
that  one  seeing  divorce  must  appear  to  be 
the  innocent  and  injured  party.  See,  for  ex- 
ample MorrlBon  v.  Morrl8<m  82  Mo.  App. 
200;  Lawlor  v.  Lawlor,  76  Mo.  App.  637. 
PlaintltTs  account  of  his  own  good  conduct 
practically  meets  this. 

Applying  this  test  to  Uie  testimony  Intro- 
duced in  behalf  of  defendant  under  ber 
answer,  whidi  was  a  general  denial  and  not 
a  cross  bill  asking  affirmative  relief,  are  the 
acts  so  testified  to  suffloient  to  show  that  the 
plaintiff  was  not  the  ^'Injured  and  Innocent 
party"  or,  to  put  it  In  the  language  of  the 
present  statute,  was  not  the  "injured  party," 
or,  adopting,  in  substance,  his  own  avemaent, 
was  be  an  affectionate  husband  and  had  he 
discharged  his  duty  as  a  husband? 

We  have  concinded,  on  a  very  caiefol  ex- 
amination and  reading  of  the  Vlwle  testi- 
mony in  the  case,  introduced  by  both  parties, 
that  the  evidence  tends  to  show  that  he  did. 
and  that  the  acta  r^ied  upon  liy  the  defesid- 
ant  as  showing  ttie  misfeasanoe  of  the  plain- 
tiff were  eltiier  not  prorven  or,  atasost  without 
exception,  brought  on  by  her  own  conduct 
As  we  read  the  testimony  in  the  case,  from 
almost  the  beginning  of  the  marital  rdatlon& 
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the  defendant  bere  perrfated  In  what  la  com* 
monly  called  "nagging"  the  j>Ialntlff.  She 
admits  that  she  no  longer  loved  him.  There 
was  testimony  from  several  wltnesseH  to  the 
effect  that  she  had  stated  to  hlra  and  to 
others  that  she  hated  him.  She  did  not  even 
spedflcally  deny  this ;  the  most  she  said  was 
that  she  did  not  remember  having  used  that 
expression.  She  charges  her  husband  vrltb 
assaulting  her.  We  do  not  think  this  Is  prov- 
ed by  any  satisfactory  evidence.  Nor  la  her 
charge  that  he  applied  vile  names  to  her 
proven.  Be  did,  In  the  course  of  their  quar- 
rels, swear  at  her,  but  it  does  not  appear 
that  he  was  the  one  at  fault  in  these  quar^ 
rels.  The  charge  that  he  unduly  exposed 
hiipself,  la  not  only  not  proved,  but  dis- 
proved. That  she  was  guilty  of  a  great  num- 
ber of  the  acts  charged  against  her  by  the 
plaintiff,  seems  to  us  very  clear.  If  she  had 
complained  against  the  plaintiff,  she  seeking 
the  divorce,  either  by  direct  suit,  or  by  a 
cross  bill,  we  could  not  say  that  she  was 
entitled  to  a  decree.  Hoffman  v.  Hoffman, 
supra. 

[3]  It  is  tme  that  in  cases  of  this  kind  we 
defer  largely  to  the  conclusion  of  the  trial 
judge,  who  has  the  very  great  advantage  of 
having  the  witnesses  before  him,  of  seeing 
and  hearing  them  and  passing  on  their  cred- 
ibility from  their  actions  on  the  stand,  from 
tbelr  manner  of  giving  their  testimony,  and 
in  other  respects  an  advantage. in  arriving 
at  the  truth  that  la  denied  us.  Notwith- 
standing that,  the  law  places  upon  us  the 
duty  of  passing  and  determining  upon  a  case 
of  this  character  on  our  own  Judgment,  and 
while  we  are  to,  and  always  do,  defer  in 
large  measure  to  the  oonclusiou  arrived  at 
by  the  trial  court,  we  are  not  freed  from  the 
duty  and  the  obligation  of  forming  our  own 
conclusion  as  to  where  the  truth  lies  and 
where  the  merits  of  a  particular  controversy 
are  to  be  found.  This  Is  the  settled  law  of 
our  state,  as  for  example  see  Ashburn  v. 
Ashbum,  101  Mo.  App.  .365,  74  S.  W.  394 ; 
Booth  V.  Scott  et  al.,  205  S.  W.  633. 

In  an  action  of  this  kind  there  are  always 
three  parties,  that  Is  to  say,  the  husband, 
the  wife  and  the  public — the  state.  Very 
often  the  Interests  of  fourth  parties,  tliat  Is, 
the  children,  are  to  t>e  considered.  That 
feature,  however,  fortunately,  does  not  arise 
here.  There  are  two  daughters,  one  of  them 
22  years  of  age  at  the  time  of  the  trial,  the 
other  somewhat  older  and  married,  and  a  son 
15  years  old  at  the  time  of  the  trial,  who 
for  a  number  of  years  has  worked  and,  as  the 
evidence  abowa^  tnma  his  wages  over  to  bis 
mother,  with  the  consent  of  the  father,  so 
that  we  have  here  tiie  plaintiff,  the  defend- 
ant, and  the  pnUic  to  consider;  and  we 
think  that  the  Intwest  of  the  public  will  be 
beat  served  by  diaaolvlng  the  marital  rela- 
tions of  the  parties.    We  see  no  probability 


of  their  ever  living  together  In  harmony  aa 
husband  and  wife.  If  the  bond  of  marriage 
la  not  legally  broken.  Judging  by  the  past, 
there  will  be  endless  bickerings;  probably 
questions  of  proper  oo&trlbntlon  by  fhe  hns- 
band  to  the  support  of  the  wife,  resulting  In 
appeals  to  the  criminal  courts.  The  husband 
Is  shown  to  be  a  man  of  good  'habits  and 
small  means,  undoubtedly  Irascible,  but  of 
good  character.  Finding  him  the  'Injured 
and  lnnoc«it  party,"  as  that  is  defined  by  the 
law,  we  think  him  entitled  to  a  decree  of 
divorce. 

Onr  conclusion  upon  reading  all  of  the 
testimony  in  the  case  Is  that  the  learned  trial 
judge  was  In  error  in  refusing  a  decree  to 
plaintiff  and  In  dismissing  his  snlt 

It  follows  that  the  judgment  of  the  cir- 
cuit court  cannot  stand.  That  Judgment  la 
reversed  and  the  cause  remanded  with  di- 
rections to  the  circuit  court  to  enter  up  a 
decree  In  favor  of  the  plaintiff  as  of  the 
date  of  the  rendition  of  the  decree  in  this 
case.  The  costs  In  this  court,  as  well  as  in 
the  circuit  court,  should  be  and  are  adjudged 
agalnat  the  plaintiff. 

BECKER,  J.,  concurs. 

ALJ:,BN,  J.,  dissents,  not  thinking  plahitlff 
has  shown  himself  to  l>e  fbe  Injnred  and  In- 
nocent party. 


BROOKS  V.  HARRIS.     (No.  16270.) 

(St.  Iiouia  Coart  of  Appeals.     Missouri.    Dec 
3,  1918.    Rehearing  Denied  Jan.  6,  1919.) 

1.  MCNICIPAL  COBPOBATIONB  «=»706(8)— Coir 

MsioN  IN  Street— iNJtTBY  to  PEDKsraiAN— 

IlCBTBUCTIOlT. 

In  action  by  minor  for  injuripg  susatained 
when  struck  by  defendant's  antomobile  at  street 
intersection,  where  petition  charged  nerligence 
and  answer  pleaded  contributory  negligence, 
held  that  main  instroctioD  on  negUgeace  upon 
which  case  was  submitted  correctly  stated  the 
law  applicable. 

2.  MUIflCIPAI.  COBPOBATIOHB  «3b706(5>— Ih- 
JUBT  TO  PanESTBIAN— OONTBIBUTOaT  Neq- 
IiIOXNCB— BVUENCX. 

In  action  by  minor  for  injuries  sustained 
when  strode  by  defendant's  automobile  at  a 
street  intersection,  held  that  there  was  subatan-' 
tlal  evidence  that  minor,  before  starting  to  cross 
street,  looked  from  a  point  from  which  he  could 
have  seen  the  automobile  for  practically  a 
block. 

3.  Municipal  CoapOBAnoNS  4s>706(6)  —  In- 
JUBT  TO  Pedestrian— NEQUQEsrE— Ques- 
tion i-OB  JUBY. 

In  action  by  minor  for  injuries  sustained 
whoa  struck  by  dcfendiBnt's  automobile  at  a 
street  intersection,  petition  charging  negligence 
and'  answer  pleading  contributory  negligence, 
held  that  case  was  properly  submitted  to  tlM 
Jury.   • 


>For  other  cases  see  sun*  topis  and  KEY-NUMBBK  Id  all  Key-Numbered  DlgesU  and  Indexes 
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4.  AvraAi,  AND  Bbbob  «s>1002  —  FiifDiita 
Basks  ok  Goufrxnt  Btidei^ck— Rkvixw. 
Qaestlon  of  contributory  neKligence  being 
a  close  one,  a  jory  finding  for  plaintiff,  sup- 
ported by  Bobstantial  evidence,  omcludes  court 
on  appeal,  where  it  cannot  say  tliat  idaintiff 
was  guilty  <rf  contributory  negligence  as  a  mat- 
ter of  law.  . 

6.  Appkai,  ard  Bbbob  «s»1067— RErnsAi.  or 
iNSTBtrcnoN— HabiOiBsb  Ebbob. 
Defendant  was  not  prejudiced  by  refusal  of 
instruction  submitting  question  of  axcessiTO 
speed  of  automobile  as  a  predicate  of  liability, 
where  plaintiff  did  not  submit  his  case  upon 
such  assignment  of  negligence. 

9.  Mttnioipai.  OoBPOBATions  «5>706(8)— Re- 

qtrESTBD    iNBTBUCnON    IN     CONIXilOT    WITH 

OoBBEOT  iNBisucnoN— RxrasAi. 
In  an  action  for  injnry  from  a  coUision  at 
a  street  interaecti<xi,  defendflnt's  requested  in- 
structiou  to  find  for  defendant  unless  the  chauf- 
feur saw  or  could  have  seen  plaintiff  field  prop- 
erly refused ;  the  negligence  assigned  being  fail- 
are  of  defendant's  chauffeur  to  sound  horn  if 
Us  view  was  obstructed,  and  a  correct  in- 
struction thereon,  under  Act  March  9,  1911 
(Laws  1911,  p.  326)  §  8,  subd.  2,  having  been 
given. 

Apimal  from  St.  Louis  Olrcult  Court ;   Leo 
8.  Ra8sl«ir,  Judge. 
"Not  to  be  officially  pubUshed." 

Action  by  Robert  W.  Brooks,  Jr.,  minor, 
by  his  next  friend,  Robert  W.  Brooks,  against 
Ben  Harris.  Judgment  for  plaintiff,  motion 
for  new  trial  overruled,  and  defendant  ap- 
peals.   Affirmed, 

Bryan,  Williams  ft  Cave  and  A.  S.  Phillips, 
all  of  St.  Louis,  for  appellant. 
Watts,  Gentry  &  Lee,  of  St.  Louis,  for 

respondent. 

REYNOLDS,  P.  J.  About  8 :30  o'clock  on 
the  evening  of  January  9tta,  1915,  Robert  W. 
Brooks,  Jr.,  a  minor,  19  years  of  age,  here- 
after Tetenei  to  as  plaintiff,  although  the 
action  is  in  the  name  of  his  father,  as  guard- 
ian and  next  friend,  was  struck  by  an  auto- 
mobile owned  by  defendant  and  driven  by  de- 
fendant's dianffear,  at  or  about  the  intersec- 
tion of  WiBSblngton  and  Taylor  Avenues^ 
streets  In  the  dty  of  St  Louis. 

Plaintiff  testified  that  on  that  evening  he 
had  come  from  his  residence  on  to  Taylor  Ave- 
nue and  was  walking  south  along  the  east 
sidewalk  of  that  street,  Intending  to  cross 
Washington  Avenue  and  go  on  south  to  Olive 
Street.  He  was  a  student  at  Washington 
•University.  Some  12  years  before  the  accident 
his  eyesight  had  become  impaired  by  an  acci- 
dent, the  Impairment,  however,  did  not  affect 
him  at  all  In  getting  around  ;  he  had  always 
gone  everywhere  he  wanted  about  the  city, 
day  or  night,  by  himself.  He  testified  that 
he  conld  not  see  everything  but  had  always 
been  careful  wh«>  walking;  could  see  Wagons 


and  automobiles,-  partlcnUuiy  the  lights  of 
the  latter,  from  between  two  to  three  hun- 
dred feet  distant  Walking  along  the  east 
side  of  Taylor  Avenue  toward  the  south,  be 
came  to  the  northeast  comer  of  the  intersec- 
tion of  Taylor  and  WaAington  Avenues. 
When  he  readied  the  corner  he  stopped  be- 
fore crossing  Washington  Avenue^  on  this 
northeast  comer  of  Washington  and  Taylor, 
and  looked  east  and  west  and  llstoied,  and 
he  testified  that  there  "was  absolutely  no 
horn  blown,  absolutely  none";  looking  to  the 
east  he  saw  no  automobile.  There  was  a 
large  trade  on  Washington  Avenue,  at  the 
northeast  comer  of  Taylor,  and  about  8 
feet  east  of  Taylor,  against  the  north 
curb.  When  he  looked  east  on  Wash^g- 
ton  Avenue,  he  was  on  the  north  side  of 
this  truck  and  could  see  "right  in  between 
the  track  and  the  street  lights";  could  see 
the  middle  of  Washington  Avenue,  "right 
in  between  there" ;  was  looking  oat  for  auto- 
mobile Jights.  There  were  nmie  in  sight. 
After  he  had  satisfied  himself  that  there  tvas 
nothing  coming  in  any  direction,  he  teetlfled 
he  stepped  deliberately  from  the  curb  and 
walked  rapidly  across  the  street;  had  gone 
about  10  or  11  feet  from  the  north  curb  of 
Washington  Avenue  when  "instinctlTely  I 
turned  and  saw  those  fiery  eyes  *  *  *  of 
the  automobile,"  referring,  as  he  said,  to  the 
headlights;  was  struck  with  a  fearful  blon-, 
hurled  to  the  ground  and,  to  quote  him,  "the 
monster  was  oa  me  and  rolled  me  over  and 
over  and  crushed  me  beneath  it."  -He  was 
struck  instantaneously  at  the  time  he  discov- 
ered these  headlights.  Tbe  whole  automo- 
bile passed  over  him.  The  front  of  it  struck 
him  and  also  caught  him  and  dragged  him 
over  the  bricks  and  rolled  him  over  and 
crushed  his  shoulders  together  and  the  front 
wheel  passed  over  his  left  ankle  and  the  rear 
wheel  over  both  legs.  Plaintiff  testified 
that  he  tried  to  get  up  after  the  accident  but 
could  not  The  machine  had  then  passed 
him  and  he  was  behind  it;  was  carried  by 
several  men  Into  a  physician's  office  nearby. 

As  DO  complaint  Is  made  of  the  amount  of 
the  verdict,  it  is  unnecessary  to  set  out  the 
testimony  of  plaintiff,  or  of  the  attending 
physician,  as  to  the  extent  and  nature  of  his 
injuries. 

On  cross-examination,  plaintiff  repeated 
substantially  the  testimony  as  is  given  in  Ills 
direct  examination,  repeating  that  he  Itad 
stopped  within  about  2  or  3  feet  from  the 
northern  curb  of  Taylor  Avenue,  and  about  6 
feet  from  the  east  curb  of  Taylor,  and  about  2 
or  8  feet  from  the  truck,  and  it  was  then  that 
he  looked;  looked  and  listened  and  then  start- 
ed to  walk  deliberately  but  rapidly  across 
Washington  Avenue.  Aedred  if  after  he  had 
started  to  walk  across  whether  he  at  any  time 
stopped  again  to  look  and  listen,  he  answered 
that  he  always  listened  when  he  walked  but 
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lie  did  not  «top  before  be  wms  struck ;  got 
a  "fiery  flaah"  of  the  car  Just  aa  he  was 
stni(^  «nd  that  was  all  he  remembered; 
tboogfat  he  mnst  have  been  looking  east  then 
bnt  nntll  then  he  had  not  looked  east  after 
crossing  the  cnrb.  Ariced  If  he  Usteued, 
plalntur  repeated  that  he  always  listened 
wben  be  walked ;  listened  to  noises  that  are 
liable  to  cmne  from  any  vehlde  on  the  street; 
could  tell  before  he  got  to  the  street  whether 
there  was  anything  coming  either  way.  If 
an  automobile  had  been  very  near  on  this 
particular  night  he  could  have  heard  it;  he 
could  have  heard  It,  he  should  say,  for  at 
least  100  feet;  did  not  hear  this  particular 
automobile,  however,  until  It'  was  on  him, 
adding  "that  there  are  some  automobiles  that 
run  so  easy  they  deceive  me,  bat  that  Is  very 
seldom  the  case,  and  my  eyesight  la  sufficient 
to  protect  me  In  any  evtet ;"  at  the  time  was 
walking  at  his  ordinary  gait,  which  is  nei- 
ther fast  nor  slow,  bnt  medium.  On  this  oc- 
casion he  "absolutely  did  not  run"  and  when 
he  stepped  out  In  front  of  the  truck  he  did 
not  huny ;  was  going  at  his  ordinary  gait — 
medium. 

A  witness,  called  by  plalntUT,  testlfled  that 
he  did  not  see  the  automobile  before  It  struck 
plalntur.  At  the  time  he  saw  the  automobUe 
It  was  not  going  at  a  very  great  rate  of 
speed.  It  stepped  lust  a  little  over  its  length 
from  the  time  witness  saw  it.  lAe  front 
wheel  of  the  car,  when  It  stopped,  was  fr<»i 
5  to  7  ieet  south  of  the  north  curb.  Wh«i 
be  saw  plaintiff,  plaintiff  was  lying  behind 
the  car  whldi  had  passed  over  him — about  a 
foot  over  him.  The  automobile,  when  It  Btoi>- 
ped,  was  at  about  the  middle  of  Taylor  Ave- 
nue, on  the  car  tracks,  and  plaintiff  was  ly- 
ing between  the  west  car  trades,  and  the 
automobile  was  tn  the  act  of  stopping,  and 
stopped  within  8  or  more  feet  of  its  own 
length.  'Wlltnees  did  not  hear  the  automo- 
bile glTe  a  warning  of  any  kind.  As  a  mat- 
ter of  fact,  he  testlfled,  he  beard  no  signal 
of  any  kind  at  that  time  and  what  at- 
tracted his  attention  to  the  automobile  was 
the  fact  that  something  fell  imder  it,  and 
that  it  had  run  over  that  object.  There  was 
no  other  moving  vdiides  or  traffic  in  the 
Tldnlty  at  the  time  bnt  this  automobile. 

This  is  substantially  the  material  testimo- 
ny for  plaintiff. 

It  was  not  disputed  that  at  the  time  the 
diauffenr  was  in  tbe  employ  of  defendant 
and  in  dlsdiarge  of  his  duties  as  boA. 

The  diauffeur,  who  was  driving  the  car, 
called  as  a  witness  by  defendant,  testlfled 
that  he  was  going  at  about  12  or  IS  miles  an 
tMur  when  from  160  to  200  feet  east  of  Tay- 
lor Avenue  on  Washington  Avenue  and  on 
the  right  or  north  side  of  Washington  Ave- 
nue, and  slowed  down  to  6  or  6  miles  an  hour 
when  abont  60  f^et  east  of  the  truck;  that 
the  ground  or  street  was  "sweating,"  mean- 
Ixif  that  it  was  damp;  that  his  automobile, 
a.  large  Plerc*-Anrow,  did  not  make  any  noise 


as  it  ran  along;  that  be  had  sounded  his 
horn  when  about  SO  or  76  feet  east  of  the 
truck ;  saw  the  truck  bnt  plaintiff  came  out 
so  fast  from  behind  it  that  he  did  not  see 
him. 

The  itresent  action  is  to  xeoover  damages 
for  the  Injuries  so  si^ered  by  idalntiff,  the 
petttkn  charging  negligence  on  the  part  o< 
defendant's  chauffeirr,  who  was  running  the 
automobile,  first,  in  approaching  plaintiff,  a 
pedestrian,  upon  the  travelled  part  of  Wash- 
ington Avenue  and  not  at  the  time  on  the 
sidewalk  and  In  negligently  failing  to  slow 
down  the  automobile,  and  In  negligently  fail- 
ing to  give  a  timely  signal  with  a  horn,  bell 
or  other  signalling  device  on  th«  automobile; 
second,  upon  approaching  Taylor  Avenue  at 
its  Intersection  with  WhShington,  in  negli- 
gently failing  to  slow  down  the  automobile^ 
or  to  give  a  timely  warning  with  a  bdl,  bom 
or  other  signal,  although  his  view  was  ob- 
structed as  defoidant's  chauffeur  In  the  au- 
tomobile ai^roached  the  intersecting  high- 
way; third,  negligently  failing  to  drive  the 
automobile  at  the  time  and  place  in  a  care- 
ful and  prudent  manner  and  at  a  rate  of 
speed  so  as  not  to  endanger  inroperty,  life 
Mr  limb  of  any  person;  fourth,  that  tbe 
chauffeur  negligently  failed  to  use  the  high- 
est degree  of  care  that  a  very  prudent  person 
would  use  under  like  circumstances. 

The  answer  was  a  general  denial  and  plea 
of  contributory  negligence,  setting  out  the 
allied  contributory  negligence  specifically. 

niere  was  a  trial  before  the  court  and  a 
Jury, 

At  the  dose  of  the  testimony  in  chief  and 
again  at  the  dose  of  all  the  testimony  de- 
fendant demurred  and  the  demurrers  were 
overruled.  The  court  gave  two  Instructions 
on  motion  of  plaintiff  and  of  its  own  motion. 
It  also  gave  a  number  of  instructions  at  the 
Instance  of  defendant,  modifying  some  of 
them,  and  refused  two  asked  by  defendant. 

me  prlndpal  instruction  given  at  tbe  in- 
stance of  plaintiff  told  the  Jury,  in  substance^ 
that  the  law  requires  every  person  <^)erat- 
ing  an  automobile  upon  a  public  street  to  use 
tbe  highest  degree  of  care  that  a  very  care- 
ful person  would  use  under  like  or  similar 
drcumstancee  to  prevent  injury  or  death  to 
persons  on  or  travelling  over,  upon  or  across 
such  public  street;  and  any  person  bo  op- 
erating an  automobile  when  approadiing  aa 
intersecting  highway,  w  the  comer  of  a 
highway,  where  the  operator's  view  is  ob- 
structed, is  required  by  law  to  slow  down 
and  give  a  timely  signal  with  his  hmn  or 
other  device  for  signalling,  and  a  failure,  iC 
any,  to  do  so,  is  negUgenae;  that  if  tbe  Jury 
found  from  the  evidence  that  on  the  evening 
in  qaesttoD  plaintiff  attempted  to  cross 
Washington  Avenue  in  a  southerly  direction 
at  the  intersectloa  of  Washington  Avenue 
with  Taylor  Avenue^  and  that  while  doing  so 
he  was  struck  by  the  ddendant's  automobile^ 
then  being  operated  for  defendant  by  his 
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duratFeur,  and  was  dragged  and  Injured; 
and  If  the  Jniy  further  found  that  as  de- 
fendant's chauifeur  In  that  automobile,  ap- 
proached the  intersection  of  Washington  and 
Taylor  Avenues  on  that  occasion,  his  view 
was  obstructed  and  that  the  diauffeur  at 
that  time  and  place  negligently  failed  to  give 
a  timely  signal  with  his  horn  or  other  device 
for  signalling ;  and  if  the  Jury  further  found 
that  the  failure  to  give  such  signal  directly 
caused  plaintiff  to  be  struck,  dragged  and 
injured ;  and  if  the  Jury  further  found  from 
the  evidence  that  plaintiff  himself,  prior  to 
and  at  the  time  of  being  so  struck,  was  ex- 
ercising ordinary  care  for  his  own  safety, 
plaintiff  is  entitled  to  recover. 

By  another  Instruction  the  court  pn^terly 
defined  what  Is  meant  by  ordinary  cara 

Plaintiff  had  a  verdict  in  the  sum  of  $2,500, 
Judgment  following.  Defendant  imsoccesch 
fully  filed  a  motion  for  new  trial  and,  ex- 
cepting to  that  being  overruled,  has  an- 
pealed. 

There  are  two  assignments  of  error  made 
by  appellant  First,  to  the  action  of  the 
court  in  overruling  defendant's  instruction 
in  the  nature  of  a  demurrer  to  the  evidence, 
offered  at  the  close  of  plaintiff's  case  and 
again  at  the  close  of  the  wh<Ae  case,  it  being 
assigned  under  this  that  it  was  the  duty  of 
plaintiff,  under  the  circumstancea,  before 
st^tping  Into  tlie  street,  or  from  beliind  the 
trudc,  to  look  for  approa(4ilng  vehicles,  and 
to  look  from  a  point  at  whldi  he  could  see; 
that  plaintiff  himself  says  he  did  not  do  so ; 
that  the  only  time  he  looked  was  when  be 
was  2  feet  north  and  2  feet  west  of  the 
standing  truck  and  when  hia  view  of  that 
portion  of  the  street,  from  which  vebides 
were  to  be  anticipated,  was  of  necessity  ob- 
structed by  the  truck ;  that  if  he  had  looked 
from  a  point  where  he  could  see  (there  being 
nothing  but  the  truck  to  obstruct  his  view), 
he  should  be  held  as  a  matter  of  law  t»  have 
seen,  and  then  taken  the  chance  of  walking 
rapidly  out  behind  the  standing  truck ;  that 
while,  ordinarily.  In  passing  upon  a  demur- 
rer to  plalntifTs  case,  his  evidence  is  to  be 
taken  as  true  and  every  reasonable  infer- 
ence therefrom  drawn  in  bis  favor,  that  is 
not  the  case  when  his  evidence  is  opposed  to 
physlcul  facts;  that  if  he  had  looked  he 
would  have  seen,  and  a  pedestrian  bound  to 
look  and  listen  before  crossing  a  street,  is 
presumed  to  have  seen  what  he  would  have 
seen  had  he  looked. 

The  second  assignment  of  error  Is  to  the 
action  of  the  court  in  refusing  to  give  two 
Instructions  asked  by  the  defendant,  which 
we  will  hereafter  notice. 

[1]  As  we  have  seen,  the  main  instruction 
upon  which  the  cause  was  submitted  to  the 
Jury  was  as  to  negligence  in  faiUng  to  give 
warning  as  the  diauffeur  approached  the 
truck  and  street  crossing.  We  have  given 
that  substantially  In  full  and  find  it  to  be 
a  correct  statement  of  the  lav  as  here  ap- 


plicable.   No  «rror  Is  aostgaed  to  It,  farttier 

than  that  it  was  error  to  have  submitted  the 
cause  to  the  Jury  at  all. 

The  latest  decision  by  our  Suprone  Court 
invoked  by  learned  counsel  for  appellant  as 
covering  their  side  of  the  case.  Is  that  of 
Winter,  by  Next  Friend,  v.  Van  Blarcom,  258 
Mo.  418,  167  S.  W.  498.  There  a  ten-year 
old  boy  ran  bdiind  a  street  car  as  it  passed 
a  crossing  and  then  suddenly  darted  out  and 
ran  for  the  sidewalk,  when  be  was  struck 
by  defendant's  automobile.  A  demurrer  was 
held  to  have  been  properly  sustained  to  plain- 
tiff's evidence  as  falling  to  show  any  negli- 
gence on  the  part  of  the  defendant.  We  do 
not  think  that  that  case  meets  the  one  at 
bar  on  its  facta. 

The  latest  automobile  case  from  the  ap- 
pelate courts  on  whldi  counsel  for  appellant 
relies,  Is  that  of  Lo#ry  v.  Smith,  180  Mo. 
App.  163,  108  S.  W.  437,  a  dedsion  by  the 
Springrfield  Ckwrt  of  Appeals.  An  examina- 
tion of  that  case  shows  such  a  different  state 
of  facts  from  those  at  bar  that  we  do  not 
think  it  here  applicable. 

In  addition  to  these  cases  learned  counsel 
for  appellant  refer  us  to  the  dissenting  opin- 
ion of  one  of  the  Judges  of  this  court  in  Sul- 
livan V.  Chauvenet,  not  to  be  officially  re- 
ported but  see  186  S.  W.  1000,  also  Ginter  v. 
O'Donoghue,  not  to  be  officially  reported  but 
see  179  S.  W^  732,  and  to  a  number  of  cases 
in  which  the  acddmt  happened  in  crossing 
steam  or  street  railroad  tracks. 

We  are  also  referred  to  cases  In  other 
Jurisdictions.  We  do  not  notice  the  latter, 
as  we  think  our  own  courts  have  fully  cov- 
ered the  question  and  to  those  we  must  look 
and  be  by  tjbiem  guided. 

The  decisl(Hi  of  our  court  in  the  Sullivan 
Case,  supra,  does  not  support  the  cmitentioa 
of  learned  counsel  for  appellant  but  is  agaiasc 
them.  Olie  dedsiODs  In  railroad  accident 
cases  cited,  generally  go  off  on  the  fact  that 
the  trades  of  such  roads  are  in  themselveB  a 
notice  of  danger  and  are  not  here  in  point, 
as  is  said  by  our  court  and  the  Supreme 
Court  in  cases  hereafter  dtad. 

Learned  counsel  for  re^jXHident  rdies  up- 
mi  Meenach  v.  Crawford,  a  decision  by  our 
Supreme  Court  not  yet  officially  r^orted 
but  see  187  S.  W.  879;  Frankel  v.  Hudson. 
271  Mo.  405,  196  S.  W.  1121;  Boognerv.  Zelg- 
enheln,  165  Mo.  App.  828, 147  8.  W.  182;  War- 
rington V.  Byrd,  not  to  be  officially  reported, 
but  see  ISl  S.  W.  1079;  Obiter  v.  O'Donog- 
hue,  supra ;  Qrouch  v.  Heffner,  184  Mo.  App. 
365,  171  S.  W.  23;  SulUvan  v.  Ctwuvena. 
supra ;  and  Oarradine  v.  Ford,  195  Mo.  App. 
684, 187  S.  W.  285.  See  also  Hodges  v.  Cham- 
bers, 171  Mo.  App.  563, 154  S.  W.  429.  While 
each  of  these-  cases  may  not  be  here  directly 
applicable,  the  Supreme  Court  and  our  own 
court  have  gone  over  what  may  be  called 
"the  law  of  the  road,"  so  far  as  concerns  the 
use  of  the  public  roads  and  streets  by  auto- 
mobiles, so  fully  and  announced  the  law  ap- 
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pUcable^  and  especially  with  reference  to  par- 
agraph- 9,  of  Bectloo  12,  page  880,  aa  well 
as  other  aeetlona  of  the  Act  of  the  Oeneral 
AnemblT,  approved  Mardi  Mh,  1911  (laws 
Mlsaourl,  Idll,  pp.  322-381),  the  law  in  force 
when  tbia  cause  of  action  accrued,  that  It 
hardly  seems  necessary  to  enter  into  an  ex- 
position of  them. 

These  cases,  we  think,  announce  the  law 
here  applicable. 

[1]  We  have  set  out  all  of  the  testimony 
here  relevant  and  will  not  rqiieat  it,  excqpk 
to  say  that  we  think  that  there  is  sabetan- 
tial  evidence  that  plaintiff  did  look,  aa  was 
Ms  doty,  before  he  started  to  cross  the  street, 
and  looked  from  a  po4nt  from  wnteh  he 
could  have  seen  a  machine  coming  west  on 
Washington  Avenue  Jmc  practically  a  bleek. 

[I]  We  hold,  therefore,  that  this  was  a 
case  properly  to  be  anbaiitted  to  the  Jary. 
The  Jury  wa«  properly  instructed  as  to  the 
law.  They  were  t(rid  that  if  the  cbaoffenr 
failed  to  sound  a  horn  or  give  other  warning 
of  his  approaA  to  the  street  crossing,  he  see- 
ing the  track  there,  defendant  was  liable. 
There  was  positive  testimony  that  no  horn 
was  there  sounded;  that  the  automobile 
made  no  appreciable  noise  as  It  passed  along 
tbe  street;  that  plaintlfT  looked  to  the  east 
before  attempting  to  cross  and  did  not  see; 
listened  and  did  not  hear  the  approaching 
machine.  Sven  the  chauffeur,  in  effect,  ad- 
mitted that  he  should  have  sounded  a  bom 
as  he  aM>ro«dted  ttiia  street  crosalng  with  a 
truck  standing  there,  for  he  tsatifled  that 
when  he  approached  he  did  sound  the  horn. 
Whether  that  was  true,  was  for  tbe  Jury,  as 
the  testimony  for  plaintiff  denied  it. 

[4]  The  question  of  the  contributory  neg- 
Ugmce  of  idalntiff  was  here  a  dose  one. 
Tbe  acts  of  plaintiff  as  showing  that  were 
before  the  jury.  There  was  substantial  evl- 
iience  tending  to  show  due  care  by  plaintiff. 
The  Jury  found  on  that  for  plaintiff.  That 
•-oncludes  us,  unlees  we  can  say,  as  a  matter 
of  law,  that  there  was  contributory  negli- 
gence barring  recovery.  This  we  are  not 
prepared  to  do. 

The  demurrers  to  the  evidence  were  prop- 
erly overruled  and  the  case  properly  sub- 
mitted to  the  Jury, 

[i,  •]  The  second  assignment  of  error  is 
to  the  refusal  of  two  instructions,  asked  by 
defendant,  as  follows: 

"C.  Tile  coart  instructs  the  jory  that  it  is 
neither  unlawful,  negliguit,  careless  nor  im- 
prudent under  all  circumstances  to  djeive  an 
automobile  on  a  public  street  at  any  rate  of 
speed  less  than  twenty-five  miles  an  hour,  and 
if  yon  find  from  the  evidence  that  at  the  time 
and  place  shown  in  the  evidence  defendant's 
ebauSeur  was  drlTing  the  automobile  at  a  rate 
of  speed  less  than  tweotyiflve  miles  per  hour, 
in  order  for  you  to  find  for  the  plaintiff  on  tho 
charge   of   excessive  speed,   you   must  further 


find  from  the  evidence,  and  th«  burden  Is  upon 
the  plaintiff  to  prove,  that  considering  die  con- 
dition of  the  street  at  the  time,  tbe  rate  of 
speed  at  which  the  antomoMle  was  driven  was 
such  as  would  endanger  the  prt^wrty  of  anoth- 
er or  the  life  and  limb  of  any  person,  and  un- 
has  yea  so  find  bom  the  evidence,  you  cannot 
find  for  the  plaintifl  on  this  charfe." 

"D.  The  court  instructs  the  jury  that  among 
the  charges  oC  tbe  plaintiS  is  the  charge  that 
plaintiff  was  a  pedestrian  upon  the  travelled 
part  of  Washington  Avenue,  and  that  in  ap- 
proaching the  plaintiff  while  so  upon  said  street, 
defendant's  chauffeur  failed  to  alow  down  his 
automobile  and  failed  to  give  a  timely  signal  of 
warning. 

"Xoo  are  instructed  that  you  cannot  find 
for  the  plaintiff  on  this  charge  unless  yon  find 
from  the  evideaoe  that  the  chauffenr  saw,  or 
by  tbe  eserciae  of  dne  care  could  liave  seen,  the 
plaintiff  while  he  was  upon  the  travelled  part 
of  the  street,  in  time  to  have  avoided  tbe  col* 
lision  by  slowing  down  or  giving  a  warning  sig- 
nal," 

As  the  court,  by  the  instruction  given  at 
the  instance  of  plaintiff,  had  confined  the 
Jury  to  the  assignment  of  negligence  in  fail- 
ing to  sound  a  bom  or  other  device  while 
drl-^dng  along  Washington  Avenue  and  ap- 
proaching Taylor,  there  was  no  Issue  sub- 
mitted to  tbe  Jury  on  the  question  of  speed. 
By  Instruction  "C"  it  was  not  sought  to 
withdraw  from  the  Jury  the  aasignmeut  of 
negligence  as  to  excessive  speed  but  tlie  pur- 
port thereof  was  to  tell  the  Jury  what  must 
be  found  In  order  to  warrant  a  recovery  on 
that  assignment  of  negligmce.  Its  effect, 
therefore,  was  to  submit  the  question  of  ex- 
cessive speed  as  a  predicate  of  liability.  In 
view  of  the  fact  that  plaintiS  did  not  submit 
his  case  to  the  Jury  upon  this  assignment 
of  negligence  at  all,  we  do  not  see  how  de- 
fendant can  be  said  to  have  been  prejudiced 
by  the  refusal  of  this  Instruction. 

Instruction  "D"  undertook  to  submit  to 
the  determination  of  the  Jury  the  question 
of  the  chauffeur's  knowledge  of  the  presence 
of  plaintiff  upon  the  street;  in  effect,  tell- 
ing the  Jury  that  recovery  could  not  be  had 
either  for  failure  to  "sloiw  down"  or  to  sound 
tbe  horn,  unless  the  chauffeur  saw  plaintiff, 
or,  hy  tbe  exercise  of  due  care,  could  have 
seen  him  while  he  was  on  the  travelled  part 
of  the  street  In  time  to  have  avoided  the  col- 
lision. This  conflicts  with  the  Instructloa 
for  plaintiff,  as  to  the  duty  to  sound  the 
horn.  If  the  chauffeur's  view  was  obstruct- 
ed— a  correct  instruction  under  subdivision 
2,  section  8,  Act  of  March  9th,  19U,  supra. 
For  this  reason,  if  none  other  the  instruc- 
tion was  properly  refused. 

Our  conclusion  Is  that  tbe  Judgment  of 
the  circuit  court  should  be  and  it  Is  affirmed. 

AI<L.BN  and  BBCKEB,  JJ.,  concur. 
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OBNTSAL  KAT.  BANK  t.  PRYOB  et  aL 
(No.  WOZi.) 

(St  Loato  Oonrt  of  Appeals.    Miswori.    Dec. 
S.  191&) 

1.  FuEADiKO  «=>428(3)— Objeotton  to  Iwtbjv 
DUCTioN  OF  ESviDBwoH— Statbmbnt— Smm- 

CIEWCY. 

As  against  objection  to  introdnction  of  evi- 
dence oo  ground  that  statement  did  not  show 
whether  action  to  recover  for  goods  destroyed 
was  in  tort  or  on  an  undertaking,  and  on  the 
ground  that  there  was  no  allegation  of  conver- 
sioQ  or  negligence,  the  statement  was  sufficient, 
where  it  would  bar  another  action. 

2.  Oabbikbs  ^=>177(3>— Loss  or  Goods  Ship- 
fed— Iiiabiutt  AS  BBTWBKN  GARBIEBS. 

Whether  the  receiving  carrier  took  as  initial 
carrier  or  as  agent  for  another  carrier  it  is  not 
liable  for  the  loss  of  goods  burned  at  the  point  of 
loading,  where  it  had  turned  over  whatever  con- 
trol it  had  to  the  next  carrier  before  the  fire. 

8.  Apfeai.  and  ElRBOB  «s>171(l)— Ohakoe  or 
Theobt. 
An  action  must  be  heard  and  disposed  of  in 
the  appellate  court  upon  the  theory  upon  which 
it  was  disposed  of  in  the  trial  court. 

4.  Judgment  «=s>e99(l)  —  Btfect  or  Jubo- 

ICENT  IN  FATOB  of  INDEMNITOB. 

Where  two  joint  carriers  are  both  sued  as  de- 
fendants. It  does  not  follow  that  judgment  ac- 
quitting one  of  them  deprives  the  other  of  an 
action  against  the  one  acquitted. 

6.  Cabbiebs  «=»185(8)— IjOSs  or  Goods— Ac- 
tion—Evidence. 
In  an  action  against  carriers  to  recover  for 
loss  of  goods  shipped,  evidence,  including  receipt 
absolving  receiving  carrier  from  responsibility 
for  "quiity,  quantity  or  condition  of  contents," 
held  to  show  that  such  carrier  was  acting  only 
as  agent  for  the  next  carrier  for  the  purpose  of 
switching  the  car  from  the  place  of  loading. 

6,  Afpkal  and  EkfBOB  fl=»878(l)— Review  — 
.  Questions  Atailabi,e. 

The  objection  that  a  judgment  should  also 
have  included  interest  is  not  available  to  a  re- 
spondent not  appealing. 

7.  Damaqes  «s>157  (4)— Complaint  — Inteb- 

EST. 

In  an  action  against  a  carrier  to  recover  for 
goods  destroyed  by  fire,  plaintiff  cannot  recover 
tor  interest  on  the  amount  of  loss,  where  its 
comi^aint  or.  statement  asks  no  interest. 

Appeal  from  St.  Louis  Circuit  Court ;  Wil- 
son A.  Taylor,  Judge. 
"Not  to  be  offlciaUy  published." 

Action  by  the  Central  National  Bank  against 
Ejdward  B.  Pryor  and  others,  as  receivers  of 
the  Wabash  Railroad  Company  and  another 
in  the  Justice  court.  Judgment  for  plaintiff, 
and  defendants  appealed  to  circuit  court, 
where  Judgment  was  rendered  for  idalntlff 
and  against  the  receivers  for  the  amount 


dalmed,  bat  against  plaintlfl  and  in  favor 
of  the  defendant  St  Louis,  Iron  Mountain  & 
Southern  Railroad  Company,  and  the  receiv- 
ers appeal.    Aurmed. 

Walter  N.  Davis,  L^  H.  Strasser,  and  N.  S. 
Brown,  all  of  St.  Louis,  for  appellants. 

Gteensfelder  &  Levi,  of  St.  Louis,  for  re- 
spondmt 

RBXNOLiDS,  P.  J.  Plaintiff  here  commute- 
ed  its  action  before  a  Justice  of  the  peace 
against  the  St  Louis,  Iron  Mountain  &  South- 
ecu  Railway  Company;  hereafter  referred  to 
as  "the  Iron  Mountain,"  and  Edward  B.  Piy- 
or  and  others  as  teoelvera  of  the  Wabash 
Railroad  Company,  hereafter,  for  brevity,  re- 
fenred  to  as  "the  Wabash."  Stating  its  own 
inc<»poratlon  and  that  of  the  Iron  Mountain, 
and  that  Ptyor  aad  two  others  named  as  re- 
ceivers of  the  Wabash  are  defwdants,  the 
statement  piXK»eds: 

"That  said  defendants  are  indebted  to  the 
plaintiff  in  the  sum  of  three  hundred  seventjr: 
nine  dollars  ($379.00),  being  the  value  of  400 
sacks  of  mixed  live  stock  feed  received  packed  in 
car  No.  39042  of  the  0.,  L.  &  W.  R.  R.  Co." 

From  a  Jadgmoit  before  the  Justice  in  fa- 
vor of  plaintiff  the  defendants  appealed  to 
the  circuit  court,  where  the  cause  was  tried 
before  the  court,  a  Jury  being  waived. 

At  the  oncluslon  of  tiie  trial  the  court 
r^idered  Judgment  in  favor  of  plaintiff  and 
against  the  receivers  of  the  Wabash  for  the 
amount  damned  but  against  plaintiff  and  in 
f^vor  of  the  Iron  Mountain.  Tbe  Wabash 
Receivers  and  plaintiff  filed  motions  for  a 
new  trial,  both  of  whldi  were  overruled. 
The  receivers  for  the  Wabash  perfected  an 
appeal  to  our  court  but  plaintiff,  while  pray- 
ing an  appeal,  does  not  sean  to  have  taken 
any  further  steps  therein;  at  least,  is  not 
before  us  as  appellant  Plaintiff,  however, 
does  complain,  in  argument,  of  the  failure  of 
the  court  to  allow  interest 

It  appears  from  the  evidence  in  the  case 
that  the  car  was  placed  on  what  is  ordinarily 
called  "commercial  tracks,"  in  front  of  the 
premises  of  the  plaintiff,  loaded  with  400 
sacks  mixed  live  stock  feed,  "Holsteln,"  as 
it  is  called,  and  sealed.  Who  so  placed  and 
sealed  It  does  not  appear.  Ttls  occurred  on 
July  26th,  1912.  The  shippers  of  the  load 
were  K.  ft  EX  Neumond,  who  had  also  manu- 
factured 14;  their  place  located  at  "2800 
South  Levee  to  Main  Street"  St.  Louis.  On 
that  day,  that  is  July  26th,  the  Iron  Moun- 
tain gave  this  form  of  receipt: 

"Received  in  good  order  from  K.  Sc  K.  Nea- 
mond,  •  •  •  2600  South  Levee  to  Main 
Street,  •  •  •  by  Wabash  Erie  It  R.  Steam- 
boat Line,  Erie  R.  R.  delivery.  To  be  delivered 
in  like  good  order. 
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"To  ahtpp«n^  order  notify  BoMkrans-Bnydar 
Co.,  Depoelt,  N.  Y. 

Marks  Artidea  Woight 

HolMein  40O  (100)  Sx  mixed  40,000 

Live  stock  feed. 

"Loaded  bj  Shippers.  The  St.  !<,  I.  M.  & 
S.  Ry.  Co.  Ketting  no  revenue  except  for  switch- 
ing, only  handles  it  on  condition  that  under  no 
drcumstances  will  it  be  hdd  responsible  for 
quality,  -  quantity    or    condition    of    contents. 

Switching  $- per  car  of  40,000  lbs.    Excess 

at  ptoportiwiate  rate." 

This  was  signed  by  the  agent  of  the  Iron 
Mountain  and  was  Introduced  in  eyldence  by 
the  defendant  receivers. 

Od  the  same  date  the  agent  for  the  re- 
celvertf  issued  an  "order  bill  of  lading,'* 
wherein  it  Is  set  out  that  the  receivers  of  the 
Wabash  had  received,  subject  to  classlflca- 
tion,  etc,  at  St.  Louis,  Missouri,  July  26th, 
1912,  f  ft>m  K.  &  B.  Neumond,  the  property  de- 
scribed (following  the  description  as  In  the 
before  mentioned  paper),  to  be  delivered  at 
Deposit,  N.  Y.,  routed  "Erie  B.  Steamboat 
Line  Srte  Del'y,"  car  initial  "D  L  &  W,  car 
Xo.  88,042."  Following  the  description  and 
special  marks  of  the  artlcIeB  is  this  notation: 

"BUI  of  lading  issued  on  St  L.,  I.  H.  &  S. 
Ry.'s  receipt  Wabash  Railroad  Bill  Lading 
issued  July  26, 1912.  B.  H.  Coyle, 

"Gen'l  Agt.  Frt.  Dept" 

The  shippers,  K.  tc  E.  Nenmond,  drew  a 
sight  draft  on  Rosenkrams  &  Snyder  Ck>., 
niiladdpfala,  payable  to  Central  National 
Bank,  plalntHF  here^  or  order,  for  $379.  and 
attached  It  to  the  invoice  covering  the  ship- 
ment and  the  Mil  of  lading  above  mentioned. 
This  draft  was  presented  and  protested  for 
nonpayment  and  purchased  by  the  (Central 
National  Bank,  plaintiff. 

Plaintiff  inrodnoed  and  read  In  evidence  the 
bill  of  lading  before  mentioned  and  Introduo- 
ed  evidence  tending  to  show  that  the  car  was 
hi  place  on  the  tracks  In  front  of  the  ship- 
pers' mill ;  that  It  was  loaded  with  the  feed 
as  described ;  that  the  ffeed  was  of  the  value 
charged,  and  that  the  car,  after  being  loaded, 
had  been  sealed  while  on  the  tracks ;  that  the 
car  and  Its  contents  had  been  destroyed,  on 
July  27th,  by  fire,  which  consumed  the  ship- 
pers' mill.  The  receiver*  for  the  Wabash  in- 
troduced in  evidence  the  receipt  or  shipping 
ticket  issued  by  the«St  Louis,  Iron  Mountain 
&  Southern  Railway  Comimny  before  refer-' 
red  to. 

TTiat  was  all  the  evidence  in  the  case.  At 
its  coifclusion  the  Iron  Mountain  submitted 
a  demurrer  to  the  evidence  which  the  court 
sustained,  but  rendered  Judgment  for  plain- 
tiff against  the  Wabash  Receivers  for  the 
amount  sued  for. 

[1]  At  the  beginning  of  the  trial  counsel 
for  both  defendants  objected  to  the  Introduc- 
tion of  any  evidence  on  the  ground  that  the 
statement  did  not  show  whether  the  action 


was  tn  tort  or  on  an  ondettaldng,  and  on  tha 
groimd  that  therd  was  no  allegation  in  the 
statement  of  oonverBlon,  net^ence  or  any- 
thing dse.    TblB  was  overruled. 

The  appellant  recelTers  now  insist  that 
this  was  error.  We  do  not  think  It  malntain- 
aUe.  Ttie  statement  was  sufficient — snfflrlpnt 
to  bar  aaother  action  against  these  defend- 
ants for  the  same  cause  of  action. 

[2]  It  may  be  gathered  from  evidence  in 
the  case,  although  not  directly  so  proven,  that 
this  car  was  driivered  to  the  Iron  Mountain 
after  it  was  loaded  and  sealed,  it  then  b^ng 
on  "commercial  tracks"  in  front  of  the  mill  of  > 
the  shippers.  So  it  was  in  possession  of  the 
Iron  Mountain,  niat  company  then  receipt- 
ed for  it.  It  Is  dear  from  the  receipt  and 
bill  of  lading  In  this  case,  that  the  St  Louis, 
Iron  Mountain  &  Southern  was  tailing  it 
merely  for  the  purpose  of  switching  it  from 
that  place  to  the  Wabash  tracks.  Whether  it 
took  it  as  initial  carrier  or  as  agent  for  the 
Wabash,  Is  not  here  material.  It  did  turn 
over  whatever  control  It  had  over  it  to  the 
Wabash.  This  occurred  before  the  fire  which 
consumed  it  But  we  do  not  think  Che  Tron 
Mountain  was  acting  In  an  other  capacity 
than  as  agent  for  the  Wabash.  It  took  it  "on 
condition  that  under  no  circamstances  would 
it  be  held  responsible  for  quality,  quantity  or 
condition  of  contents."  All  it  was  to  get 
out  of  it  were  the  switching  charges. 

[3-1]  Learned  counsel  for  appellants,  re- 
ceivers of  the  Wabash,  urges  that  this  was 
not  thje  theory  upon  which  the  case  was  tried 
below,  and,  very  properly,  claims  that  an 
action  must  lie  heard  and  disposed  of  In  the 
appellate  court  on  the  theory  upon  which  it 
was  disposed  of  in  the  trial  court. 

We  have  here  no  Instructions  or  dedara- 
tlons  of  law,  so  we  can  only  determine  from 
the  conclusion  arrived  at  by  the  trial  court 
and  its  judgment  in  the  case  that  it  acquitted 
the  St  Louis,  I.  M.  &  Southern  R.  R.  Co.,  of 
liabUlty  and  fixed  liability  oa  the  Wabash. 
While  It  Is  true  that  the  Wabash  and  Iron 
Mountain  were  both  sued  as  defendants,  it 
does  not  follow  that  acquitting  the  Iron  Moun- 
tain, whether  it  was  agent  or  Joint  carrier,  de- 
prived the  defendants,  receivers  of  the  Wa- 
bash, from  action  over  against  the  Iron 
Monntain.  Learned  counsel  for  appellants 
rely  very  largely  for  this  on  the  case  of  Black- 
mer  &  Post  Pipe  Co.  v.  Mobile  &  Ohio  R  R. 
Co.,  137  Mo.  App.  479, 119  S.  W.  1.  We  do  not 
think  that  what  is  there  held  is  to  be  so  con- 
strued. But  we  do  not  decide  that  point  here 
as  we  do  not  think  it  necessary  to  do  so. 

It  is  true  that  this  Is  a  case  Involving  in- 
terstate commerce  and  it  is  claimed  that  un- 
der the  laws  of  the  United  States  and  the  de- 
cisions of  Its  courts,  the  Wabash  agent,  hav- 
ing receipted  for  goods  which  were  not  then 
in  its  possession,  is  not  liable.  We  are  not 
controverting  that  as  good  law,  but  we  here 
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hold,  on  the  record  before  ua,  that  the  lexm- 
ed  trial  court  might  well  have  fonnd  that  the 
St.  Louia,  I.  M.  ft  Sonthem  wai  acting  as 
agent  for  the  Wabash,  in  switching  the  car 
from  the  place  at  whldi  it  waa  loaded  and 
sealed  to  the  Wabash,  and  had  poBseeston, 
and  Its  iKMSsesslon  was  that  of  the  Wabash. 
[1,7]  Tlie  point  suggested  br  reiQwndent 
that  the  Judgment  should  also  hare  indoded 


interest,  Is  not  hwe  available.  Bespondent 
has  not  brought  up  its  point  by  appeaL  For* 
thermore,  it  asked  ft>r  no  interest  In  its  com- 
plaint or  statement  and  cannot  now  recover 
for  that 

The  Jadgm«it  of  the  circuit  ooart  Is  af- 
firmed. 

AULEN  and  BECKER,  JJ.,  concur. 
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McBiIAUON  ▼.  BOBINBTI  at  aL 

(Court  of  Appeals  of  K«ntu<&7.    Jan.  9,  1919.) 

TusPAjaa    «s»68— Bzcssbivi  DAXAOsa. 

Where  defendant  entered  upon  plaintUPa 
land,  dug  fonr  poat  holea,  tore  down  and  lianl- 
ed  away  aome  fencing,  eat  down  <me  tree,  and 
injured  another,  which  fumiahed  shajde  to 
plaintiff's  lot,  damages  for  the  trespass  in  the 
,  lum  of  $60  was  not  ezcessiTe. 

Appeal  frtHd  Circnlt  Court,  Boyd  County. 

Action  for  Injunction  and  for  damages 
by  Nelson  Bobnett  and  others  against  111- 
diad  Midfahon.  From  a  Judgment  enjoin? 
log  defendant  and  adjudging  him  a  passway 
on  certain  conditions,  he  appeals.    Affirmed. 

John  W.  Woods,  of  Ashland,  for  appellant. 
R.  S.  Dinkle  and  John  7.  C!oldiron,  both 
of  Gatlettaburg,  for  'appellees. 

CLAY,  C.  A[q[)ellant,  Michael  McMahon, 
and  appellees,  Nelson  Boblnett  and  others, 
own  adjoining  farms.  The  farm  of  appel- 
lees, which  lies  to  the  south,  cuts  off  appel- 
lant's farm  from  the  public  highway.  Ap- 
pellant has  a  passway,  extending  through 
the  property  of  appellees.  Conceiving  the 
Idea  that  his  line  extended  Into  appellees' 
bam  lot  and  back  yard  far  enough  to  per- 
mit him  to  change  the  passway  so  that  It 
would  pass  over  his  own  land,  appellant  be- 
gan to  set  his  fence  further  down,  and  to 
build  a  passway,  over  what  he  claimed  was 
his  land,  to  the  public  highway.  Thereupon 
appellees  brought  this  action  to  enjoin  him 
from  doing  so  and  to  recover  damages  for 
trespass.  The  lands  were  surveyed,  and  the 
surveyor  located  the  dividing  line  between 
the  two  farms.  Appellees  filed  an  amended 
petition  all^Eing  that  the  line  fixed  by  the 
surveyor  was  the  tme  line.  It  appeared  that, 
about  35  years  ago,  appellant  had  construct- 
ed a  rail  fence  between  the  two  farms.  Ten 
or  twelve  years  ago,  he  constmcted  a  post 
and  rail  fence  several  feet  below  the  old 
raU  fence.  About  a  year  ago,  appellees 
bnllt  a  wire  fence  very  close  to  the  line  of 
the  post  and  rail  fence.  Appellant  pleaded 
adverse  possession  of  the  land  between  the 
line  established  by  the  surveyor  and  the  wire 
fence,  which  he  claimed  to  have  had  Inclosed. 

On  final .  bearing,  the  chancellor  adjudged 
that  the  line  fixed  by  the  surveyor  was  the 
true  line  between  the  two  farms,  and  enjoin- 
ed the  appellant  from  trespassing  below  that 
line.  At  the  same  time,  he  adjudged  appel- 
lant a  passway  over  appellees'  land,  and  fui^ 
tber  adjudged  that  the  two  gates  then  across 
the  passway  should  be  maintained,  one  at 
the  expense  of  appellant,  and  the  other  at 
the  expense  of  appellees,  and  that  appellant 
should  close  the  gates  after  using  them.  It 
was  further  decreed  that  appellees  recover 


their  eoata  aad  damages  for  treqiaaa  In  the 
sum  of  150.  From  that  Judgment  this  ap- 
peal is  prosecuted. 

It  is  Insisted  that  the  evidence  edtows  Qiat 
the  old  rail  fence  was  located  along  the  line 
now  occupied  by  the  wire  fence,  and  that 
appellant  should  have  been  adjudged  the  land 
between  this  line  and  the  line  fixed  by  the 
surveyor,  because  it  had  been  in  the  adverse 
possession  of  appellant  for  many  years  in 
excess  of  the  statutory  period.  After  a  care- 
ful consideration  of  the  evidence,  we  con- 
clude that  the  old  rail  fence  was  located 
some  10  or  12  feet  above  the  wire  fence,  and, 
while  the  line  located  by  the  surveyor  may 
be  a  little  above  the  old  rail  fence,  the  dif- 
ference, if  any,  between  the  two  locations  U 
so  slight,  and  the  evidence  as  to  the  pre- 
cise location  of  the  rail  fence  so  Indefinite, 
that  we  see  no  reason  to  disturb  the  finding 
of  the  chancellor. 

The  record  discloses  that  appellant  enter- 
ed upon  land  of  appellees,  dug  four  post 
holes,  tore  down  and  hauled  away  some 
fencing,  cut  down  one  tree,  and  injured  an- 
other tree,  which  furnished  shade  to  appel- 
lees' lot  In  view  of  these  trespasses,  we 
cannot  say  that  damages  In  the  sum  of  $60 
were   excessive. 

Judgment  affirmed. 


CUMBBBLAND  R.  CO.  ▼.  GIBSON. 
(Court  of  Appeals  of  Kentucky.    Jan..  10,  1019.) 

1.  Appkai,  and  Bbrob  «=5»0ie(l)— EXVlKW— 
Pbesumptioii  of  SumcixwcY  or  Piead- 
inoB. 

Where  the  issue  as  to  whether  a  brake  on 
one  of  defendant's  cars  was  defective  was  sub- 
mitted, and  the  original  petition  contained  no 
allrgations  as  to  such  defect,  but  an  amended 
petition  was  filed  which  did  not  appear  in  thf 
record  on  appeal,  the  appellate  court  will  pre; 
sume  that  the  allegations  of  the  amendment 
were  sufficient  to  authorize  the  submiasion  of 
the  iaaue. 

2.  Raixboads  «s>282(9)— Fxbsonai,  Injvst 
Actions  —  Dsivctive  Affuancxs  —  Ques- 
tions or  Fact. 

In  an  actirai  for  personal  injuries,  due  to 
one  of  defendant's  railroad  cars  running  away 
on  a  down  grade,  forcing  plaintlfF  to  Jump  from 
a  preceding  car,  about  which  he  was  working, 
whereby  he  was  injured,  whether  the  brake  on 
the  runaway  car  was  defective,  and  the  defect 
known  to  defendant,  held,  under  the  evidence, 
for  the  jury. 

3.  Dam  AGES  «3>1S2(6)  —  Bxcebbiveness  — 
Pebsonai.  Injubies. 

Where  the  bones  in  plaintiff's  ankle  were 
broken  when  forced  to  jump  from  a  runaway 
railroad  car,  causing  painful  and  permanent  in- 
juries, a  verdict  for  $600  was  not  excessive. 
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Aiipeal  from  Circuit  Court,  Knox  County. 

Action  by  James  Gibson  against  the  Cum- 
berland Railroad  Company.  E>om  a  judg- 
ment for  plalntur,  defendant  appeals.  Af- 
flrmed. 

Black  &  Owens,  of  Barbourvllle,  for  appe- 
lant. 

Golden  ft  Lay,  of  Barbourrille,  for  appel- 
lee. 

CLAY,  C.  This  is  a  personal  injury  ac- 
tion, In  which  plaintiff,  James  Gibson,  re- 
covered of  the  defendant,  Cumberland  Rail- 
road Company,  a  verdict  and  Judgment  for 
$600.    The  defendant  appeals. 

The  defendant  operates  a  railroad  In  Knox 
county,  which  connects  with  the  Louisville  ft 
Nashville  Railroad  at  Artemus  and  extends 
up  Brush  creek  a  distance  of  8  or  10  miles. 
Along  this  route  are  several  coal  mines,  one 
of  which  Is  ovmed  by  the  Carter  Coal  Com- 
pany and  Is  located  at  Anchor.  Defendant's 
principal  business  consists  in  hauling  the  coal 
from  these  mines,  in  cars  furnished  by  the 
Louisville  ft  Nashville  Railroad  Company, 
to  Artemns,  where  they  are  received  and 
transported  to  market  by  the  Louisville  ft 
Nashville  Railroad.  Above  its  tipple,  the 
Carter  Coal  Company  has  a  system  of  tracks 
so  constructed  that  empty  cars  can  be  placed 
there  and  lowered  to  the  tipple  by  the  force 
of  gravitation  when  needed.  It  wtti  the 
custom  of  the  coal  company,  when  it  wanted 
cars,  to  make  requisition  on  the  defendant, 
and  the  defendant  would  then  request  the 
Louisville  ft  Nashville  Railroad  to  furnish 
the  cars.  The  cars  would  then  be  delivered 
to  the  coal  company  and  placed  on  its  tracks 
above  the  tipple.  On  the  occasion  of  the 
accident,  plaintiff  was  Inside  of  a  box  car 
at  the  tipple,  preparing  to  load  it  with  coal. 
Defendant's  agents  placed  an  empty  car  on 
one  of  the  tracks  above  the  tipple.  Five  or 
ten  minutes  later,  the  car  thus  placed.started 
downgrade  and  ran  into  the  car  in  which 
plaintiff  was  at  work,  striking  It  with  such 
force  that  it,  too,  started  downgrade  at 
such  a  rate  of  speed  that  plaintiff.  In  or- 
der to  save  his  own  life,  ]nmi)ed  from  the 
car  and  broke  his  ankle.  After  the  car  was 
placed  above  the  tipple,  no  person  was  about 
it  before  the  accident  occurred.  Certain  wit- 
nesses for  the  plaintiff  testified  that  they 
were  observing  the  car  when  it  was  placed 
above  the  tipple,  and  did  not  see  any  one  en- 
gaged in  setting  the  brakes.    According  to 


the  evidence  for  the  defendant,  the  brake  was 
in  good  condition  and  was  properly  and  se- 
curely set.  It  further  appears  that  the  de- 
fendant did  not  maintain  any  system  for  in- 
specting the  cars,  bat  rdled  on  the  inspec- 
tion made  by  the  LonisTllle  ft  Nashville  Bail- 
road. 

[1  ]  The  defectiveness  of  the  brake  and  the 
failure  of  the  train  crew  to  set  the  brake 
properly  were  the  grounds  of  negligence  snb- 
mltted  to  the  Jury.  It  is  earnestly  insisted 
that  the  first  ground  of  negligence  was  nei- 
ther pleaded  nor  proved,  and  that  the  trial 
court  erred  in  submitting  that  ground  to  the 
jury.  It  is  true  that  the  original  petition 
does  not  allege  that  the  brake  was  defective, 
but  it  appears  from  the  record  that  an 
amended  petition  was  filed:  This  amend- 
ment, however,  does  not  appear  In  the  record. 
That  being  true^  It  will  be  presumed  tbat 
the  allegatioDs  of  the  amendment  were  suffi- 
cient to  authorize  the  instruction  submitting 
the  issue  of  defective  brake.  Carter  Coal  Co. 
V.  Dozier.  179  Ky.  457,  200  S.  "W.  917. 

[2]  With  respect  to  the  contention  that  the 
evidence  Is  not  sufficient  to  authorize  the 
submission  of  the  issue  of  defective  brake  to 
the  Jury,  our  conclusions  may  be  summed 
up  as  follows:  The  car  in  question  was 
placed  by  the  agents  of  the  defendant.  They 
had  the  opportunity  to  Inspect  the  car  and 
made  no  inspection.  .Cars  do  not  n^ove  when 
the  brakes  are  in  proper  condition  and  are 
properly  set.  Here,  no  person  was  about  the 
car  after  it  was  placed  above  the  tipple,  and 
no  outside  force  was  applied  to  the  car.  In 
view  of  these  circiunstances.  Its  movement 
must  have  been  due  either  to  the  defective- 
ness of  the  brake  or  to  the  negligent  manner 
in  which  the  brake  was  set  The  man  who 
set  the  brake  claims  that  be  set  it  in  the 
proper  way.  If  that  be  true,  the  car  would 
not  have  moved  unless  the  brake  had  been 
defective.  If  defective,  it  is  highly  improb- 
able that  it  became  defective  after  It  waa 
set,  since  the  car  was  subjected  to  no  un- 
usual strain.  We  therefore  conclude  that  it 
was  for  the  Jury  to  say  whether  tbe  brake 
was  defective  and  whether  the  defect,  if  anyi 
was  known  to  the  defendant,  or  could  have 
been  known  to  It  by  tbe  exercise  of  ordinary 
care. 

[3]  Tbe  bones  In  plaintiff's  ankle  weN 
broken.  His  injury  was  not  only  painful,  but 
permanent.  A  verdict  for  $000  was  not  exi 
cessive. 

Judgment  affirmed.- 


Digitized  by  VjOOQIC 


Tex.) 


cutt  or  mw  B&AimKBiaT.  wali^schmidt 


908 


CITY  OF  NBW  BBAUNFEI^  et  aL  t. 
WAIiDSOHMZDT  et  aL    (No.  3Q81.) 

(Sapreme  Coart  of  Texas.    Dec.  11, 1918.) 

1.  CoRErrnuTiOHAi.  Law  «s>255'—  Sohools 
AifD  School  DisnucTs  «=9l58(l)— HkaiiXU 
Bxaui^Tioiis— Vaccination. 

An  ordinance  deaTing  papil*  right  to  attend 
echoed  miiess  vaccigatad  for  emallpox,  Uiere  be- 
ing smallpox  in  the  community,  does  not  deprive 
pupils  or  parents  o{  liberty  or  property  widiout 
doe  process  of  law  under  Const.  U.  S.  Amend. 
14,  and  Const.  Tex.  art.  1,  |  19. 

2.  ScBooi.8  AND  School  Distbicos  ^3>158(1) 

—  CONSTITDTIONAL  LAW  ®=84  —  IntKBTEB- 
ENCK  IN  MATTKSS  OK  HeLIGION— VACCINA- 
TION OF  School  Childbbn. 

An  ordinance,  denying  pnpils  the  right  to  at- 
tend school  nnless  vaccinated  for  smaUpox,  does 
not  interfere  with  any  rights  of  conscience  in 
matters  at  (eUgian  mider  Const,  art.  1,  |  6. 

3.  Schools  and  School  Distbicts  9=>168(1) 

—  POWBU  or  OotTNCIL  —  Hkai/cr  Rbottla- 
noita 

Under  Rar.  St.  1911,  art.  8S8,  authorising 
city  ooQDcil  of  New  Braonfels  "to  do  all  acts 
and  make  all  regulations  which  may  be  neces- 
sary or  expedient  for  the  promotion  of  health 
or  tlie  suppression  of  disease^"  councU  had  power 
to  pass  ordinance  denying  children  right  to  at- 
tend acbool  unless  Tacdnated  for  smallpox. 

4.  Schools  and  School  Disnicrs,  9=>158(2) 

— ObDIHANCB— BXASONABLENXeS. 

An  ordinance,  in  a  dty  with  80  per  cent. 
Mexican  popolation,  denying  chUdren  the  right 
to  attend  school  nnless  vaccinated  for  smallpox, 
wss  not  unreasonable,  although  at  the  time 
tliere  was  only  one  case  of  mallpox  in  the  town. 

5.  Schools  and  School  Distbictb  ^=»158(1) 

—  Health  Bsoclations  —  Vaccination  — 
Bodilt  Condition. 

An  ocdinance,  denying  school  children  the 
right  to  attend  school  unless  vaccinated  for 
smallpox,  was  not  inconsistent  with  the  law  for 
compulsory  education  exempting  from  its  re- 
qoirement  "any  diild  whose  bodily  condition  is 
■ach  as  to  render  attendance  inadvisable." 


Vimr  to  Court  of  Civil  Appeals  of  Third 
Supreme  Judicial  District 

SnU  by  Frits  Waldsdunidt  and  otbers 
against  tbe  City  of  New  Brannfels  and  an- 
other. From  a  Judgment  of  the  Court  of 
Qvil  Appeals  (193  S.  W.  lOTT)  reversing  a 
Jadgment  in  favor  of  defendants,  the  defend- 
ants bring  error.    Beversed. 

Henne  A  Fndis  and  J.  R.  Fndis,  all  of 
2Jew  Braunfels,  for  plalntifTs  in  error. 

Adolph  Seldeman,  of  New  Braunfels,  for 
defendants  In  error. 

ORBENWOOD,  J.  By  this  suit  defendants 
In  error  attack  the  validity  of  an  ordinance 
adopted  by  the  dty  council  of  the  dty  of  New 
Sraunfels,  providing  that  no  person  should 


be  pemUtted  to  attend  tbe  public  or  private 
■cbools  within  that  dty,  without  presenting 
a  pbysldaa's  certificate  to  the  person's  vac- 
cination within  rtz  years,  and  providing  for 
the  ptmlshment,  by  fine,  of  any  one  upon  con- 
vtctlcHi  of  sending  a  child  to  any  school  witb- 
In  the  dty  who  had  not  been  vaccinated  or 
upon  conviction  of  admitting  a  child  into 
sadi  sdiool  without  a  certificate  of  vaod- 
natkm.  , 

The  ordinance  is  attadted  on  three 
grounds,  vis.: 

Elrst  That  the  ordinance  deprives  defend- 
ants in  error  <^  liberty  and  property,  without 
due  process  or  due  course  of  law,  and  hence 
violates  the  Fourteenth  amendment  to  the 
Constitatioa  of  tbe  United  States  and  section 
19  of  artlde  1  of  the  Constitution  of  Texas. 

Second.  Tluit  the  ordinance  abridges  or 
interferes  with  the  rights  of  defendants  in 
error  in  matters  of  religion,  and  hence  vio- 
lates section  6  of  artide  1  of  the  Constitution 
of  Texas. 

Third.  That  tbe  ordinance  is  void  because 
the  dty  of  New  Braunfels  was  without  law- 
ful authority  to  enact  same. 

There  is  no  substantial  dispute  over  the 
material  facts,  wbidi  may  be  summarized  as 
follows: 

(1)  Tlie  ordinance  was  adopted  oa  Septem- 
ber 18,  1916,  and  New  3raunfels  then  and 
since  was  a  munidpal  ootporatlon  of  some 
4,500  inhabitants,  possessing  all  tbe  powers 
conferred  by  title  22  of  diapter  1  of  tbe  Re- 
vised Statutes  of  Texas  of  1011. 

(2)  The  percentage  of  Mexicans  in  tbe  pop- 
ulation of  New  Braunfels  Is  al>out  30.  New 
Braunfbls  is  directly  connected  by  rail  and 
highway  with  San  Antonio,  28  miles  distant, 
and  witb  San  Marcos,  18  miles  distant.  San 
Antonio  has  a  large  Mexican  population,  and 
a  number  of  Mexicans  pass  from  San  Antonio 
to  New  Braunfels  each  day. 

(3)  There  are  cases  of  smallpox,  dilefly 
among  the  Mexicans,  In  San  Antonio,  prac- 
tically throughout  tbe  year.  In  the  fall  of 
1916,  smallpox  was  prevalent  In  epidemic 
form  in  New  Brannfels,  San  Marcos,  and  San 
Antonio.  Tblrty-two  cases  of  smallpox  were 
reported  to  the  dty  Ivealth  oflBcer,  within  New 
Braunfels,  during  this  epidemic,  and  there 
were  6  deaths.  The  epidemic  started  in  the 
negro  and  Mexican  quarter  of  the  town  and 
then  extended  to  the  wMte  people,  until 
about  as  many  of  them  were  afillcted  as  of 
the  negroes  and  Mexicans.  The  highest  num- 
ber of  cases  In  New  Braunfels  at  one  time 
was  15  or  16.  Once  during  the  epidemic  the 
cases  were  reduced  to  one  single  case,  and 
the  health  officer  believed  he  would  be  able 
to  prevent  the  further  spread  of  the  disease. 
However,  a  Mexican  case  was  concealed,  and 
other  cases  developed  until  their  number 
again  rose  to  15  or  more.  It  Is  the  custoin  of 
Mexicans  to  conceal  smallpox  among  their 
people,  and  the  lack  of  sanitation  in  their 
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shrroundings  Is  fayorable  to  its  spread.  Ott 
Beptember  18,  1916,  vben  tba  ordinance  was 
enacted,  the  epidemic  of  smallpox  prevailed^ 
aod,  on  account  thereof,  the,  public  schools 
yrtlre  closed  from  that  date  until  about  Octo- 
ber 20,  1916.  There  were  several  cases  of 
smallpox  In  San  Marcos  when  the  schools 
■were  reopened. 

'  (4)  Smallpox  Is  a  very  contagloua  and  dan- 
gerous disease.  It  may  be  disseminated  by 
those  not' afflicted  as  well  as  by  those  strick- 
en. Younger  people  are  the  most  susceptible 
to  the  contagion.  The  medical  profession 
generally  recognise  vaccination  as  a  preven- 
tative of  smallpox.  There  was  no  case  oat  of 
the  82  In  New  Braunfels  In  1916  who  had 
"been  vaccinated  within  or  for  a  reasonable 
time.  One  man  had  It  who  had  been^  vaod- 
Dbted  40  years  previously,  and  hence  was  no 
longer  protected  thereby.  Two  or  three  pa- 
tients were  vaccinated,  after  they  had  been 
exposed,  bat  too  late  to  protect  them.  Physi- 
cians and  nurses,  after  proper  vaccination, 
expose  themaelves  to  the  contagion  without 
-contracting  smallpox. 

(5)  When  the  case  was  tried,  on  November 
16,  1916,  there  was  one  case  of  smallpox  in 

'New  Braunfels,  and  the  only  physician  who 
testified  gave  it  as  his  opinion  that  there  was 
danger  at  that  time  of  the  spread  of  the  dis- 
ease. In  support  of  the  opinion,  he  stated 
that  in  winter  the  Mexican  population  In 
New  .Brannfels  Increased,  when  they  gath- 
ered together  in  unventllated  little  huts,  and 
the  disease  was  most  likely  to  originate 
among  them  and  spread  to  all  the  people. 
While  no  public  school  pupil  was  stricken 
during  the  1916  epidemic,  smallpox  appeared 
in  two  white  families  with  public  school  drll- 
dren,  who  did  not  then  attend  school. 

(6)  On  October  20, 1916,  defendant  in  error 
'  Fritz  Waldschraldt  sent  his  daughter  Else  to 

the  public  schools  of  the  dty  of  New  Braun- 
fels, which  is  an  independent  school  district, 
having  its  own  trustees,  and  levying  a  school 
tax;  and  these  trustees  had  resolved,  on  Sep- 
tember 5,  1916,  not  to  require  all  pupils  to 
be  vaccinated.  EUse  Waldschmldt  was  de- 
nied admittance  to  the  schools,  on  October 
20,  1916,  because  of  heV  failure  to  present  a 
.certificate  of  vaccination  as  required  by  the 
ordinance. 

(7)  This  suit  is  brought  by  Else  Wald- 
schmldt and  her  brother  Sldo  Waldschmldt, 
both  being  of  scholastic  age  and  in  good 
health,  as  well  as  by  their  father,  all  residing 
in  New  Braunfels,  to  enjoin  the  city  and  its 
officers  from  excluding  Else  and  Sldo  from 
the  public  schools.  Else  and  Sldo  and  their 
father  are  Christian  Scientists  and  do  not 
believe  In  vaccination,  but  conscientiously  be- 
lieve in  the  Christian  Science  treatment  of 
smallpox,  which  is  "a  denial  of  the  reality 
of  sickness  and  disease." 

On  the  foregoing  facts,  the  trial  court  en- 
tered Judgment  refusing  the  Injunction 
sought  by  d^endants  in  error. 


The  Court  of  Civil  Appeals  revei«ed  the 
Jud^ent,  made  the  specific  finding,  among 
others,  that  smallpox  did  not  exist  in  epi- 
demic form  in  New  Braunfels  at  the  time  of 
the  trial,  and  that  there  was  no  reasonable 
ground  for  Tearing  that  fiucb  an  e^ridemic 
was  threatened,  and  rendered  Judgment  for 
defendants  in  error  enjoining  plalntUFa  in  er- 
ror from  exdnding  the  two  Waldsdnnidt 
cliildren  flrom  the  public  schools.  183  8.  W. 
1077-1082. 

[1]  The  contention  ttiat  this  ordinance  is 
Inconsistent  with  the  liberty  guaranteed  by 
the  federal  and  state  Constitutions  has  been 
too  completely  repelled  by  the  oplslon  of  the 
Supreme  Court  of  the  United  States  in  Jacob- 
son  V.  Massachusetts,  197  U.  S.  22,  25  Sup.  Gt. 
368.  49  lU  Ed.  643,  3  Ann.  Cas.  765,  to  Justlf)' 
further  discnsslon.  In  upholding  an  outright 
compulsory  vaccination  statute  of  the  state 
of  Massachosetta,  the,  court,  tbreu^  Jostice 
Harlan  said: 

"The  defemdant  insists  that  his  Uberty  is  in- 
vaded when  the  state  subjects  him  to  fine  or  im- 
(Hrisonment  (or  neglecting  or  refusing  to  submit 
to  vaccination ;  that  a  compulsory  vacdnatioB 
law  is  nnreaaonable,  arbitrary,  and  oppressive, 
and  tiierefore  hostile  to  the  inherent  right  of 
every  freeman  to  care  for  his  own  body  and 
health  in  such  way  as  to  him  seems  best;  and 
that  the  execution  of  such  a  law  against  one 
who  objects  to  vaccination,  no  matter  for  what 
reason,  is  nothing  short  of  an  assault  upon  his 
person.  But  the  liberty  secured  by  the  Consti- 
tntion  of  the  United  States  to  every  persoa  with- 
in its  jnrisdietion  does  not  import  an  absolate 
•right  in  each  persoii  to  be,  at  all  times  and  in  all 
circumstances,  wholly  freed  from  restraint. 
There  are  manifold  restraints  to  which  every 
person  is  necessarily  subject  for  the  common 
good.  On  an;  other  basis  organized  sodety 
could  not  exist  with  safety  to  its  members.  So- 
ciety based  on  the  rule  that  each  one  is  a  law 
unto  himself  wonid  soon  be  confronted  with  dis- 
order and  anarchy.  Real  liberty  for  all  conid 
not  exist  under  the  'operation  of  a  principle 
which  recognizes  the  ri^t  of  each  individual 
person  to  use  bis  own,  whether  in  respect  of  his 
person  or  his  property,  regardless  of  the  injury 
that  may  be  done  to  others.  •  •  •  In  Crow- 
ley V.  Christenseii,  137  U.  S.  86,  89  [11  Sop.  Gt. 
18,  15  (34  L.  Ed.  6^)],  we  said:  "The  posses- 
sion and  enjoyment  of  all  rights  are  subject  to 
such  reasonable  conditions  as  may  be  deemed  by 
the  governing  authority  of  the  country  essential 
to  the  safety,  health,  peace,  good  order,  and  mor- 
als of  the  community.  Even  liberty  itself,  the 
greatest  of  all. rights,  is  nqt  unrestricted  license 
to  act  according  to  one's  own  will.  It  is  only 
freedom  from  restraint  under  conditions  essen- 
tial to  the  equal  enjoyment  of  tin  same  right  by 
others.  It  is  then  liberty  regulated  by  law.' 
•  •  •  The  liberty  secured  by  the  fourteenth 
amendment,  this  court  has  said,  consists,  in 
part,  in  the  right  of  a  person  to  live  and  work 
where  he  will.'  Allgeyer  v.  Louisiana,  166  V.  8. 
578  [17  Sep.  Ot.  427,  41  U  Ed.  832].  And  yet 
he  may  be  compelled,  by  force  if  need  ba,  against 
his  wiU  and  without  regard  to  his  personal 
wishes  or  his  pecuniary  interests,  or  even  his  re- 
ligious or  political  coDvictions,  to  take  his  place 
in  the  ranks  d  the  army  of  his  oountpyt  {uid  risk 
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the  (Aanee  of  bdiir  ■kot  down  In  Ita  Mttmae. 
It  is  not,  tfawefttn,  tnM  tk«t  the  pow«t  of  tha 
public  to  giiaid  itMlf  againat  temtaoBt  dancar 
(lependa  in  efcry  case  involTing  tite  control  ol 
one's  bodj  upon  his  willingnw  to  subndt  to 
reasonable  rfltiUatioDa  established  by  the  consti- 
tuted aathorities,  under  tlie  sanction  of  the 
state,  for  the  porpoae  (tf  protecting  the  poUic 
coIlectiTel?  against  such  danger."  197  U.  S.  SMI- 
30,  25  Sop.  Ct.  801-36S  (48  U  Bd.  M3,  8  Am. 
Gas.  766). 

The  aslnor  deteadKBta  in  eiror  claim  that 
they  taaTe  property  ri^hta  in  state  and  local 
school  fnnda,  of  which  they  would  be  de- 
prived, wlttaotit  dne  process  of  law,  by  the 
enforcement  of  tlie  ordlaance.  And  their 
father  claims  that  his  pr^erty  rl^ta  woold 
also  be  divested,  wldioat  dne  couiae  of  law; 
he  being  a  property  owner  and  payer  of 
Kciynal  tazea  in  the  New  Brannfels  independ- 
ent 8<diool  district  Qpnnecticnt  has  a  com- 
mon aAocA  system,  and,  when  a  school  com- 
mittee in  tliat  «tate  exercised  the  antfaority 
cmiferred  by  statute  to  re<iulre  every  child  to 
l>e  vaccinated  before  being  permitted  to  at- 
tend sdiool,  the  requirement  was  resisted 
upon  the  groond  tliat  It  deprived  a  child  of 
scholastic  age,  who  refused  to  be  vaccinated, 
of  his  rights  witboot  dne  process  of  law. 
In  holding  the  child  bound  to  submit  to  vac- 
cination, as  a  condition  of  attending  the 
schools.  It  wa«  said: 

"The  duty  of  providing  for  the  education  of 
the  children  within  its  limits,  through  the  sup- 
port and  maintenance  of  public  schools,  has  al- 
ways been  regarded  in  this  state  in  the  light  of  a 
governmental  duty  resting  iqran  the  sovereign 
state.  It  is  a  duty  not  imposed  by  constitution- 
al provision,  but  has  always  been  assumed  by 
the  state;  not  cmly  becanse  the  education  of 
youth  is  a  matter  of  great  public  utility,  but 
also,  and  chiefly,  because  it  is  one  of  great  pub- 
lic necessity  for  the  protection  and  welfare  of 
the  state  itMlf.  In  the  performance  of  this  duty, 
the  state  maintains  and  supports  at  great  ex- 
pend, and  with  an  ever  watchful  solicitude,  pub- 
lic schools  tfaroughoat  its  territory,  and  secnres 
to  its  yonihthe  privilege  of  attendance  therein. 
Tliis  is  a  pri'rtlege  or  advantage,  rather  than  a 
right,  in  the  Strict  tedmical  sense  of  the  term. 
This  privilege  is  granted,  and  is  to  be  oijoyed, 
upon  such  terms  and  under  such  reasonable  con- . 
ditions  and  restrictions  as  the  law-making  pow- 
er, within  constitutional  limits,  may  see  fit  to 
impose;  and,  within  those  limits,  the  question, 
what  terms,  conditions,  and  restrictions  wfil  best 
sabserve  the  end  sought  in  the  establishment  and 
maintenance  of  public  schools,  is  a  question  sole- 
ly for  tb*  liSgldatnre^  and  not  for  the  courts. 
The  statnte  in  question  authorizes  the  commit- 
tee to  impose  vaccination  as  one  of  those  condi- 
tions. It  does  not  authorise  or  compel  compul- 
sory vaccination;  it  simply  requires  vaccina- 
tion as  one  of  the  conditions  of  the  privilege  of 
attending  the  public  school.  Its  object  is  to 
promote  the  usefulness  and  efficiency  of  the 
schools  by  earing  for  the  health  of  the  sdK^ars. 
•  •  •  The  statnte  is  essentially  a  police  regu- 
lation, as  much  so  as  would  be  one  giving  the 
power  to  .czclode  temporarily  scholars  afiicted 
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mth  inlsetioas  or  cevtagions  diMaass,  op  earning 
tiWB  homss  OP  districts  where  snch  diseases 
.were  prevalent  *  *  •  It  may  operate  to  ex- 
clude his  son  from  school,  but  if  ao,  it  will  be 
because  of  his  failure  to  comply  with  what  the 
Legislature  regards,  wisely  or  unwisely,  as  a 
reasonable  requirement,  enacted  in  good  ftiitfa  to 
promote  the  pnbUc  welfare.  Nor,  in  any  proper 
aense,  can  the  statnte  be  said  to  deprive  tiM 
piaiatiff  ff  any  right  withoat  doe  process  of  law, 
or  to  deny  to  him  the  equal  projection  of  the 
law."  Bissell  v.  Davison,  65  Conn.  190,  32  Atl. 
349,  29  U  B.  A.  253,  254. 

l%at  portion  of  the  qnoted  langna^e  deal* 
ing  with  the  duty  of  ttie  state  and  the  bene- 
Sts  extended  in  tike  performance  of  that 
duty  seems  Just  as  applicable  to  Texas  as  to 
Connectlcnt  and  the  duty  is  enjoined  on 
Texas  twtb  t>y  the  Constitntion  and  by  stat- 
ste. 

However,  if  defendants  in  error,  or  any  of 
them,  had  a  right  with  respect  to  tlie  cUl' 
dren's  school  attoidance,  whidi  oonid  proper- 
ly be  considered  a  property  tl^it,  the  same 
was  held  subject  to  a  valid  ezerdae  Oif  the 
police  power  of  the  state.  McSween  v.  Board 
of  School  Trustees,  00  Tex.  Civ.  4pp.  270, 
139  a  W.  208,  HalseU  v.  Ferguson,  202  S.  W. 
321.  "For  it  is  setUed  that  neither  the  'oon^ 
tract'  claose  nor  the  'dne  procesif  dauae  bos 
the  ^ect  of  overriding  the  power  of  tlie 
trtata  to  establish  all  regulations  that  at* 
reasonably  necessary  to  secure  the  healtli, 
safety,  good  order,  comfort  or  general  wd- 
fkre  of  the  c(xnmnnity ;  that  this  power  can 
neither  be  abdicated  nor  bargained  away, 
and  is  injBllenable  ev«i  by  express  grant ; 
and  that  all  contract  and  property  ri^ts 
are  held  snbject  to  its  fair  exerdae."  At- 
lanUc  G.  L>.  B.  Co.  V.  OoldrtMro,  282  U.  a 
558,  34  Bup.  Ot  368,  08  L.  Ed.  721. 

[2]  nie  wdinanoe  does  not  in  any  way  nu- 
dotake  to  control  or  Interfere  with  any 
rights  of  conscience  iq  matters  of  religion. 
As  pointed  out  in  Chief  Justice  Waibe's  opin- 
ion in  iteynolds  v.  United  States,  98  U.  8. 
161,  26  U  Bd.  244,  the  religious  freedom, 
guaranteed  by  the  United  States  OoDsttttf- 
tloo,  does  not  deprive  Congress  of  legislative 
power,  whereby  actions  may  be  reached 
wlildx  violate  social  dntles.  No  more  does 
section  6  of  the  BUI  of  Bights  In  our  state 
Consultation  reUeve  one  from  obedience  to 
reasonable  health  regnlations,  enacted  under 
the  poUce  power  of  the  state,  because  such 
regnlations  happen  not  to  conform  to  one's 
religious  belief.  "To  permit  this  wonld  be 
to  make  the  professed  doctrines  of  religious 
belief  superior  to  the  law  of  the  land,  and 
la  eflTect  to  permit  every  citizen  to  become  a 
law  unto  himself.  Government  could  exist 
only  In  name  nnder  such  drcumstances."  98 
U.  S.  166,  167,  26  L.  Bd.  244. 

No  one  would  queRtion  that  the  police  pow- 
er of  the  state  may  be  delegated  for  appro- 
priate purposes  to  the  various  municipalities, 
and  that  it  may  be  validly  exercised  by  such 
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munlclpalltleB  for  tlie  protection  of  the  bealtb 
of  tiielr  residents.  "^Health  being  the  sliUB 
qua  non  of  all  personal  enjoyment,  It  Is  not 
only  the  right  but  the  duty  of  a  state  or  a 
municipality  possessing  the  police  power  to 
pass  such  laws  or  ordinances  as  may  be  nec- 
essary for  the  preservation  of  the  health  of 
the  people."    12  a  J.  918. 

[I]  But  It  Is  contended,  and  was  determin- 
ed by  the  Court  of  CivU  Appeals,  that  no 
power  had  been  granted  a  municipal  corpora- 
tion, Incorporated  like  New  Braunfels,  to 
adopt  such  an  onUnance  as  that  In  question. 

Article  8S8,  R.  S.,  expressly  confored  on 
the  dty  council  of  New  Braun/els  the  power 
"to  do  all  acts  and  make  all  regulations 
which  may  be  necessary  or  expedient  for  the 
promotloa  of  health  or  the  supivresslMi  of 
disease,"  and,  in  our  opinion,  this  ordinance 
Is  no  more  than  a  regulation  deemed  qeoes- 
sary  and  expedient  by  said  city  council,  to 
suppress  the  disease  of  smallpox  in  New 
Braunfels,  and  to  promote  the  health  of  all 
the  people  of  the  dty,  and  hence  plainly 
within  the  scope  of  the  power  granted  to  the 
council.  , 

Thla  court  refused  a  writ  of  error  In  the 
case  of  Zucht  t.  San  Antonio  School  Board, 
170  S.  W.  840,  wherein  it  was  held  that  a 
provision  of  a  special  act  of  the  L^slature, 
authorizing  the  San  Antonio  scho<rf  board  to 
make  reasonable  rules  and  regulations  "for 
the  protection  of  the  health  and  safety  of 
those  attending  such  scboc^  and  to  ooforce 
sudi  rules  and  regulations,"  conferred  the 
power  on  the  school  board  to  make  and  en- 
force a  rule  and  regulation  refusing  admla- 
sion  to  the  city's  public  schools  of  any  pupil 
or  teadier  not  presenting  a  physldan's  cer- 
tificate, showing  successful  vaccination  wlth- 
Ini  seven  years,  wltlif  certain  provisos  which 
are  not  material  here.  It  could  not  consist- 
ently be  held  that  sudi  an  ordinance  was  au- 
thorized by  the  grant  of  power  to  protect  the 
health  of  those  attending  schools  and  was 
unauthorized  by  a  grant  of  power  to  both 
t>roniote  such  health  and  suppress  diseasa 

Iq  McBween  v.  Board  of  School  Trustees, 
60  Ttex.  Civ.  App.  270,  128  S.  W.  206,  it  wan 
held  that  the  very  general  power  granted  an 
Independent  sdiool  board  to  manage,  control, 
and  govern  the  public  sdiools,  and  to  adopt 
such  rules  and  regulations  to  that  end  as 
might  be  deemed  proper,  was  suffident  to  au- 
thorize the  passage  of  a  regulation  for  the 
vaccination  of  sdiool  dilldren. 

In  upholding  a  regulation  prescribed  by  a 
board  of  health,  requiring  children  to  be  vac- 
cinated as  a  condition  to  their  admission  to 
a  public  school,  under  a  statute  providing 
that  the  board  should  "have  and  exerdse  all 
the  power  necessary  for  the  preservation  of 
the  public  health,"  and  "to  make  sudi  rules 
and  regulations  as  may  be  deemed  necessary 
for  the  health  and  safety  of  the  inliabltants," 
the  Sui«eme  Court  of  Minnesota  said: 


"A  hroad  and  oompiekenatve  ddogation  of 
power  to  do  all  acta  and  make  all  regulatioBS 
for  the  preservation  of  the  poitUc  health  as  ara 
dcem«d  expedient  confers,  by  fair  implication, 
at  least,  the  power  sought  to  be  exercised  in 
this  case.  In  the  case  of  In  re  %ebenadE,  62 
Mo.  App.  8,  a  legislative  grant  of  power  to  a 
adiool  board  'to  make  all  rules,  ordinances,  and 
Rtatutes  proper  for  the  government  and  man- 
agemsBt  of  such  achods,'  was  held  suffident 
anthorit;  for  a  regulation  requiring  dtildren 
to  be  vaccinated,  aa  a  condition  to  their  right 
to  attend  scliooL  A  geweral  grant  of  power  to 
do  all  acts  ueceasaiy  for  the  preservation  of 
the  public  health  and  welfare  was  h^  to  au- 
thorize a  similar  regulation  in  Indiana.  Blue 
V.  Beach,  155  Ind.  121,  127,  56  N.  R  89  [50 
L.  R.  A.  64^  80  Am.  St.  Rep.  195J.  The  same 
conclusion  was  reached  in  Haxen  v.  Strong,  2 
Vt.  427,  and  in  DuiBeld  v.  Williamsport,  162 
Pa.  476,  29  Ad.  742  [26  I*.  B.  A.  152]."  State 
V.  Zimmerman.  80  Muin.  858,  90  N.  W.  785^  58 
L.  B.  A.  78,  01  Am.  S^  Rep.  351.     . 

[4]  We  cannot  assent  to  Che  piropo^don 
that  with  smallpox  still  In  New  Braunfels, 
And  in  other  nearby  communities,  with  wbich 
commercial  and  social  intercourse  was  coa- 
tlnuoos,  the  trial  court  would  have  been  war- 
ranted in  declaring  the  ordinance  unreason- 
able, having  for  its  object  to  protect  as  far 
as  iH«ctlcable>  by  means  of  vaccination,  the 
health  and  lives  of  the  children  and  all  the 
people  of  tliat  community.  As  declared  in 
Blue  V.  Beach,  165  Ind.  136,  56  N.  E.  94,  50 
U  B^  A.  64,  80  Am.  St  Rep.  196: 

"It  is  a  well-reeogniMd  fact  that  our  public 
schools  in  the  post  have  been  the  means  of 
spreading  contagions  diseases  throughout  an 
entire  community.  They  have  been  the  sonrce 
from  which  diphtheria,  scarlet  fever,  and  other 
contagious  diseases  have  carried  distress  and 
death  into  many  families.  Surely  there  can  be 
no  substantial  argument  advanced  adverse  to 
the  reasonableness  of  a  rule  or  order  of  health 
offidals  which  is  intended  and  calculated  to 
protect,  in  a  time  of  danger,  all  school  children, 
and  the  families  of  which  they  form  a  part, 
from  smallpox  or  other  infectious  diseases." 

£inough  has  been  said  to  show  that  the 
mlQ  laid  down  in  H.  &  T.  a  By.  Oo.  v.  City 
of  DaUas,  98  Tex.  417,  418,  84  S.  W.  648, 
650,  70  L.  R.  A.  850,  predudes  our  sustaining 
the  dedslon  of  the  Court  of  Civil  Appeals 
that  tliis  ordinance  is  Invalid  as  lacking  in 
reasonableness  or  want  of  necessity.  This 
court  announced  in  that  case : 

"As  was  said  by  the  Supreme  Conrt  of  Minne- 
sota, in  the  Bvison  Oase  [46  Minn.  870;  48  N. 
W.  6,  11  li.  R.  A.  434],  supra:  'Much  most  be 
left  to  tlie  judgment  and  discretion  of  the  city 
ooundl,  and  wlten  they  have  exercised  their 
judgment  and  discretion  in  passing  an  ordinance 
it  is  prima  fade  valid,  and,  to  justify  a  cooit 
in  setting  aside  their  action,  its  unreasonable- 
ness, and  the  want  of  necessity  for  it  as  a 
measure  for  tlie  protection  of  life  and  property, 
must  be  dear,  manifest,  and  undoubted,  so  as 
to  amount,  not  to  a  fair  exercise,  but  an  abase 
of  discretion,  or  a  mere  arbitraiy  exercise  of 
the  power  of  the  ooundl.' "  fiviaia  v.  Ry.  Co., 
4S  Minn.  370;  48  N.  W.  6,  U  U  B.  A.  436. 
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[S]  There  Is  no  c<mfllct  between  fhls  otfll- 
nance  and  our  law  for  eompalsery  edocatton, 
for  that  law  expreesly  exonpts  from  Its  re- 
quirements "any  cblld  whose  bodily  •  •  • 
condition  Is  swA  as  to  render  attendance  In- 
advisable."  Gertalnly  an  nnracdnatad  c^Ud 
wonld  come  wltliln  that  dasslflaatlon  when 
those  charged  with  the  duty  to  protect  the 
public  health  In  his  conunonlty  had  declared 
that  before  he  could  be  considered  bodily  fit 
to  attend  the  school  be  mnst  be  vaccinated. 

The  effect  of  onr  conclusions  is  not  to  Im- 
pose compulsory  vaccination  on  the  minor 
defendants  In  error,  nor  to  subject  their  par- 
ent to  prosecution  tf  he  wltiidraws  them 
from  8(Aool,  becatise  of  his  opposition  to 
vaccination.  It  is  simply  to  deny  these  min- 
ors the  prlvUeges  of  the  Bcbo<flB  until  they 
comply  with  the  ordinance  passed  for  their 
own  protection  and  for  the  protection  oC 
their  families,  along  'tilth  all  others  residing 
In  the  community,  as  has  been  pointed  out 
by  the  New  Tork  Court  of  Appeals.  Vle- 
melster  ▼.  White,  179  N.  Y.  295,  T2  N.  B.  97, 
70  L.  B.  A.  796, 103  Am.  St  Hep.  869, 1  Ann. 
Cas.  334. 

The  Judgment  of  the  Court  of  Olvll  Ap- 
peals is  reversed,  and  the  Judgment  of  the 
district  court  Is  afBrmed. 


HOME  INV.  CO.  et  al  v.  STRANGE. 
(No.  2516.) 

(Supreaae  Ooort  «f  Texas.    De&  21,  191&) 

1.  Affeax  and  Ebbob  4=31232— Liability  of 
Sttbett  on  Appkal  Bond  —  Identttt  of 
judomsrts. 

Where  a  judgment,  as  rendered  by  the  Su- 
preme Court  in  plalntilTB  favor,  is  for  a  mate- 
rially less  amount  than  the  judgment  decreed  in 
the  trial  court,  it  la  improp^  to  render  any 
judgment  against  the  soiety  on  the  appeal  bond. 

2.  TBtrsTB  4=s>2S9— BioHT  to  AoootrNTiMO. 

Where  liroperty  in  defendant's  name  Is  im- 
preaaed  with  a  trust  in  plaintilTB  favor,  plain- 
tUFa  right  to  an  aeoonnting  of  the  property 
when  BsM  cannot  be  d«(e«ted  by  a  mere  prior 
offer  on  defendant's  part  to  convey  the  property 
to  plaintiff  and  another. 

On  motion  to  reform  Judgment  Judgment 
(21>1  S.  W>  314)  reformed,  which  reformed 
judgment  In  195  S.  W.  849,  whldi  reversed 
Judgment  in  (Civ.  App.)  162  S.  W.  610. 

Leake  &  Henry,  N.  U.  Llndaley,  and  W.  J. 
Moroney,  all  of  Dallas,  for  plaintiffs  in  error. 

L.  a  McBzide,  at  Dallas,  for  defoadant  in 
error. 

PHILLIPS,  O.  X  [11  Our  action  on  the 
motion  for  reheortng  In  so  for  as  it  authorized 
the  raoditloii  of  Judgment  against  the  surety 


on  the  BiHXMiMdeas  band  was  erroDeoos.  ma 
Jadgment  as  iwadered  by  as  In  Strange's  fa- 
vor against  the  defendants  W.  3.  Moroney 
and  Home  iMvestment  Company  In  our  aotlon 
on  tbS'  motion  was  for  a  materially  less 
amoKint  than  the  Jadgmemt  decreed  ^against 
them  in  the  trial  court  With  this  true  it  was 
Improper  to  render  any  JudgioKit  against  the* 
surety  on  the  bond.  Connor  v.  City  of  Paiia, 
87  Tex.  32,  27  S.  W.  88.  The  Judgment  as  re- 
formed and  rendered  on  the  motion  fdr  re- 
hearing will  accordingly  be  revised  so  as  to 
omit  the  Judgment  against  the  surety  on  tha 
bond,  and  iB  other  respects  will  stand  unal- 
tered. 

Under  the  motion  to  reform  the  Judgmoit 
complaint  Is  made  by  the  defendant  W.'J. 
Moroney  of  the  court's  failure  to  hold  that 
the  following  special  Issue  requested  by  him 
upon  the  trial,  dtould  have  been  submitted: 

"Did  W.  J.  Moroney  at  any  time  before  the 
institution  of  this  suit  offer  to  convey  to  Strange 
and  Huffman  the  interest  or  claims  that  had 
been  conveyed  to  the  Home  Investment  Com- 
pany upon  the  repayment  of  all  disbursements 
that  had  been  made?" 

We  have  heretofore  ruled  upon  the  motion 
for  rehearing  filed  In  behalf  of  the  Home  In- 
vestment Company  and  defendant  W.  J.  Mo- 
roney. ^niat  disposed  of  this  ground  of  com- 
plaint The  motion  filed  by  the  surety  vipon 
the  supersedeas  bond  for  a  reformation  of 
the  Judgment  does  not  afford  to  the  defend- 
ant Moroney  the  privilege  of  filing  a  second 
motion  for  rehearing, '  even  if  the  filing  of 
such  a  motion  were  otherwise  permissible. 
However  this  may  be.  It  is  periiaps  proper 
that  we  state  our  views  upon  this  requested 
special  issue. 

[2]  There  was  testimony  by  the  defendant 
Moroney  substantially  to  the  effect  indicated 
by  the  special  issue.  In  Justice  to  him  this 
should  be  said.  The  spedal  Issue,  however, 
presented  a  wholly  Inunaterlal  question — one 
which  was  In  nowise  determinative  of 
Strange'a  right  to  recover.  If  the  property 
to  which  title  was  taken  in  the  name  of  the 
Home  Investment  Company  was  Impressed 
with  a  trust  In  Strangers  favor,  as  the  Jury 
found  it  was,  Strange's  right  to  recover  the 
title  and  to  have  the  Investmmt  Company 
and  Moroney  account  fOr  so  much  of  the  prop- 
erty as  bad  been  sold,  could  not  be  defeated 
by  a  mere  prior  offer  on  Moroney's  part  to 
convey  the  property,  not  to  Strange,  but  to 
Strange  and  another.  Furthermore,  a  con- 
veyance by  Moroney  with  the  title  in  the 
Borne  Investment  Company,  would  have  been 
ineffectual.  If  it  was  meant  that  Moroney 
would  have  the  company  make  the  conrey- 
ance,  the  issue  was  not  so  framed.  Nor  was 
Strange's  right  dependent  upon  his  payment 
of  all  disbursements  that  had  been  made  b> 
Moroney.  We  expressly  held  on  the  original 
hearing  that  since  under  the  finding  of  the 
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Jury  tbe  ttOe  to  ttie  propetty  «u  wrongfully 
pnt  In  the  name  of  th«  InTestment  Company, 
It  waa  not  Incumbent  upon  Strange  to  ao- 
count  to  Moloney  for  any  ezpenaea  he  had 
incnrred  In  that  connection,  bnt  only  for  sndt 
amonntB  as  constltated  the  porchaae  mon^ 
for  the  title.  There  can  be  no  question  aa  to 
the  conectneaa  of  that  holding,  and  we  ad- 
here to  it 


SOUTHWBSTEIRN  TBI/BGHAPH  &  TBIiB- 

PHONB  CO.  T.  STATE)  «t  al. 

(No.  2497.) 

(Supreme  Court  of  Texas.    Dec.  21,  1918.) 

1.  TeLXOKAFHB    and    TnAPBONBB    «=>12    — 

Phtsicai.  Conitkctionb— CHAaoBS. 
Order  of  Childress  city  council,  pursaant  to 
Acta  30th  Leg.  (1st  Ex.  Sess.)  c.  12,  requiring 
physical  connection  between  two  phone  compa- 
nies and  interchange  of  service,  held  to  author- 
ize fair  toll  rates  in  addition  to  connection 
charge  fixed  therein,  and  not  to  warrant  requir- 
ing one  company  to  accept,  from  other,  calls 
originating  on  its  own  line. 

2.  CORSnTDTlONAI.  IjAW  QesSS?  —  Emiwewt 
DoMAiir  «s>2(l)— DtJE  PaocEsa  or  Iiaw— 
Takdto  Pbopkbit— Cokpskbation. 

Order  of  Childress  dty  council,  pursuant  to 
Act^  30th  Leg.  (1st  Kx.  Seev.)  c.  12,  requiring 
physical  connection  between  two  phone  compa- 
nies and  interchange  of  service,  held  not  to  take 
property  of  either  company  without  due  process 
of  law  or  just  compensation. 

S.  TnueaAPHS  and  TsLKPHoms  «s924  — 
Skbviob— Actions— Plbadiito. 
Where  two  phone  companiea,  ordered  to 
■lake  physical  connection  and  interchange  serv- 
ice pursuant  to  Acts  30th  Leg,  (1st  Eoc  Sess.) 
c.  12,  refused  to  do  so,  complaint  of  state  seek- 
ing penalty  therefor  held  not  demurrable  for  fail- 
ure to  allege,  aa  was  the  fact,  that  one  company 
had  attempted  to  comply. 

Error  to  Court  of  Civil  Appeals  pf  Sev- 
enth Supreme  Judidal  District 

Action  by  tlte  State  against  the  Sonthweet- 
em  Telegraph  ft  Telephone  Company  and  the 
Padnoah  Telephone  Company.  Judgment 
agalnat  the  Southwestern  Telegraph  ft  Tele- 
phone Company  and  for  the  Padncah  Com- 
pany, and  the  Southwestern  C<»npany  appeal- 
ed. To  review  Judgment  (150  S.  W.  601)  of 
the  Court  of  Civil  Appeals,  affirming  judg- 
ment of  trial  court  the  Southwestern  Com- 
pany brings  error.    Affirmed. 

A.  P.  Wozencraft,  W.  S.  Bramlett,  and  S. 
P.  English,  all  of  Dallas,  for  plaintift  in  er- 
ror. 

J.  H.  Peden,  Co.  Atty.,  of  El  Paso,  and 
Jog.  H.  Aynesworth  and  Browne  ft  Worlick, 
all  of  Childress,  for  defendants  In  error. 


PHIUJPS,  O.  J.  The  Aet  of  IflOT  (Acts 
of  Thirtieth  Legialature,  462)  provides  tliat 
all  companies,  Indiylduols,  Anns  or  oorpors' 
tions  doing  a  telephone  buslnees  in  tUs  State 
shall  be  compelled  to  make  irtkyslcal  connec- 
tloDB  of  their  toll  lines  at  oommoo  points 
fae  the  transmission  of  messages  or  oon- 
rersatloDS  from  one  line  to  anotfanr,  with 
the  proTlso  that  in  no  case  shall  such  a  line 
be  compelled  to  receive  from  the  line  of  an- 
other company  and  transmit  to  its  final  de»- 
tinathm  any  message  originating  on  its  own 
line.  Where  an  iBoorporated  dty  is  a  com- 
mon point  of  two  such  lines,  the  act  aatbor- 
taes  a  public  hearing  by  tlie  dty  council  (or 
the  purpose  of  determining  whether  in  tbe 
interest  of  the  public  convenience  it  is  neoee- 
aary  for  such  a  oonnectioa  to  be  madei,  and 
to  order  it  made  If  found  to  be  necessary, 
upon  such  conditions  and  dlvisiooi  of  expense 
as  the  council  shall  provide.  ProvisloD  is 
made  for  an  appeal  from  such  order  by  any 
line  thus  aftected  by  it  to  the  court  of  appro- 
priate jurisdlctien ;  and  for  the  recovery  by 
the  state  of  penalties  if  the  order  be  not  com- 
plied with. 

In  August  ct  1911  Childress,  Texas,  was  a 
common  point  for  the  l^nes  of  the  South- 
western Telegraph  ft  Telephone  Company  ex- 
tending from  Childress  to  Paducah,  Texas, 
and  other  points  in  the  State,  and  the  Padn- 
cah Telephone  Company,  extendlnjr  from  Caiil- 
dress  to  Paducah.  In  that  month  the  city 
council  of  Childress  ordered  a  hearing  for 
the  purpose  of  determining  whether  in  the 
interest  of  the  public  a  physical  oonnectioa 
of  the  two  lines  at  Childress  should  be  made, 
and  after  such  hearing  ordered  that  the  cod- 
nectlon  be  made  upon  the  switchboard  of 
the  former  company,  the  Paducah  Company 
being  required  to  furnish  at  its  own  expense 
a  suitable  line  of  poles  and  wires  to  the  of- 
fice of  the  Southwestern  Company,  and  tbe 
additional  exx)ense  of  making  the  connection 
to  be  borne  equally  by  the  two  companies. 
Tbe  order  {Hrorided  that  for  all  connections, 
in  the  transmission  of  messages,  made  by  tbe 
line  of  the  Paducah  Company  with  any  local 
subscriber  of  the  Southwestern  Company  at 
Childress,  there  should  be  paid  by  the  Padu- 
cah Company  to  the  Southwestern  Conapany 
a  charge  of  five  cents  for  each  connection; 
and  that  for  all  connections  of  Its  line  with 
that  of  the  Southwestern  (Company  for  any 
other  point  than  Childress  on  the  line  of  the 
latter,  a  charge  of  two  and  one  half  cents 
for  each  connection. 

Neither  company  appealed  from  the  order 
of  the  council.  The  order  was  not  complied 
with,  and  this  suit  for  penaltiea  under  tbe 
act  resulted.  Judgment  was  rendered  agadnst 
the  Southwestern  Ciompany,  but  In  favor  of 
the  Padncah  Company.  The  evidence  sup- 
ports the  Judgment,  in  that  it  very  plainly 
shows  that  the  Paducah  Company  oooapUed 
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with  the  ordor  and  endeavored  to  and  was 
wUUttg  to  make  the  oonaectloD,  but  that  the 
Soothwestern  Company  refused  to  make  it. 

The  connection  at  Chlldreas  had  former- 
ly been  maintained  by  the  two  companiee 
under  a  contract  between  them,  but  by  act 
of  the  Southwestern  Company  It  was  diseoD- 
tlnned  shortly  before  the  city  ooonoU  made 
its  original  order  for  a  hearing. 

[1]  It  la  plain  that  the  order  of  the  city 
council  contemplates  that  the  Southwestern 
Company  may  charge  Its  proper  toll  rate  for 
Its  service  in  respect  to  all  messages  or  con- 
Tosations  between  points  upon  the  line  of 
the  I'adncah  Con^wny  and  those  upon  its 
own  Une.  in  addition  to  the  connection  charge 
provided  for  in  tbe  order.  It  Is  also  clear 
tbat  under  the  act  it  could  not  be  requ^ed  to 
afford  Its  service  for  the  transntlssion  of  any 
message  or  conversation  originating  at  a 
pohtt  on  its  own  line,  such,  for  instance,  as 
Paducah.    The  order  Is  to  be  so  construed. 

[2]  The  order  of  the  council  is  assailed  by 
the  Sonthwestem  Company  as  a  taking  of 
its  property  without  compensation  and  with- 
out due  process  .of  law.  The  act,  in  its  au- 
thority for  the  order,  is  challenged  upon  the 
same  grounds.  In  our  opinion  compliance 
with  the  order  will  not  result  in  any  "tak- 
ing" of  the  company's  property  in  any  con- 
stitutional sense.  Its  eftect  Is  only  to  require 
that  by  means  of  the  connection  upon  its 
switchboard  it  afford,  for  compensation,  the 
service  of  its  toll  lines  to  tbe  puhUc  at  cer- 
tain points  Bpon  the  Fadncah  Company's 
Une.  In  all  snCli  eases  those  patrons  will  be 
as  fnlly  its  patrons  as  those  of  the  Faducah 
Company.  In  extending  the  service  it  will 
remain  in  undisputed  control  of  all  of  its 
property,  Indoding  the  awltchboard.  The  op- 
eration  of  its  lines  for  the  purpose  of  the 
iiervlce  will  be  entirely  in  its  hands.  No 
different  use  or  burden  will  be  Imposed  upon 
Its  property.  The  company  is  merely  made 
to  provide  a  facility  whereby  patrons  of  an- 
other line  may,  by  means  of  that  line  and  for 
a  charge  paid  the  company  for  the  service, 
have  access  to. its  toll  lines.  If  this  be  a 
"taking"  of  the  company's  property,  the  prop- 
erty of  such  a  company  is  likewise  taken 
every  time  tbe  company  is  made  to  connect 
its  line  wtOk  the  store-house  or  residence  of 
a  local  sabacrlber  as  tbe  means  of  affording 
him  similar  stfvlce.  It  is  not  a  taking  of 
pn^terty.  It  is  merely  a  reasonable  regula- 
tion of  tbe  company's  service  for  the  public 
convenience  which  the  State  may  prescribe 
In  the  exercise  of  its  police  power,  and  to 
which  the  company  as  a  comm<»i  carrier  is 
properly  subject. 

The  regulation  does  not  differ  in  principle. 


manner  or  degree  from  those  requlronents 
found  in  the  statutes  of  every  State  which 
compel  the  physical  connection  of  different 
railway  lines  at  Junction  points,  and  their 
acceptance,  interchangeably,  of  traffic  from 
each  other.  Every  argument  that  can  be 
made  against  the  validity  of  this  act  and  the 
order  of  the  council  made  In  pursuance  of  it, 
could  with  equal  force  be  made  against  those 
statutes.  They  equally  require  the  larger 
lines  of  railway  to  physically  connect  with 
smaller  lines  and  thus  afford  their  service  to 
tbe  public  at  points  not  on  their  lines.  They 
equally  reqnlre,  and  in  the  same  manner  and 
to  the  same  extent,  the  use  of  the  property 
of  ope  railway  line  for  the  benefit  of  original 
patrons  of  another  line.  Yet  the  validity  of 
such  statutes  against  the  challenge  here 
made  of  this  act.  and  order  is  not  open  to 
question.  Wisconsin,  etc.,  Hallway  v.  Jacob- 
son,  179  D.  S.  287,  21  Snp.  Ct  IIS,  45  L.  Eld. 
194;  Grand  Trunk  Hallway  v.  Michigan 
Railroad  Commission,  231  U.  S.  457,  34  Sup. 
Ct  152,  58  L.  Ed.  310;  Railway  Co.  v.  Rail- 
road Commission  of  Texas,  99  Tex.  332,  89 
S.  W.  961 ;  Jacobson  v.  Wisconsin,  etc..  Hall- 
way, 71  Minn.  619,  74  N.  W.  893,  40  L.  B.  ▲. 
389,  70  Am.  St  Rep.  358. 

The  same  reasons  which  sustain  tbe  consti- 
tutionality of  such  statutes,  make  valid  this 
act  and  the  order  of  the  Oblldress  city  coun- 
cil under  It 

-  The  cases  which  relate  to  legislative  acts 
requiring  tbe  connection  of  telephone  lines 
are  not  numerous,  but  the  following  authori- 
ties may  be  referred  to  as  sustaining  such  ex- 
ercise of  the  legislative  authority:  Pond  on 
PubUc  UttUUes,  |  554 ;  Jones  on  Telegraph  & 
Telephone  Companies,  i  263;  Pacific  Tele- 
phone &  Telegrajdi  Ca  v.  Hotel  Ca  (ED.  C.) 
214  Fed.  666;  Hooper  Telephone  Co.  v.  Ne* 
braska  Telephone  Ca,  96  Neb.  245,  147  N. 
W.  674. 

[S]  The  petition  was  not  subject  to  a-  gen- 
eral demorrer  for  failure  to  allege  that  the 
Paducah  Company  had  fully  complied  with 
the  order,  so  as  to  make  the  connection  pos- 
sible on  the  part  of  the  Southwestern  Com- 
pany. Both  companies  were  sued  for  failure 
to  comply  with  the  order.  l%e  petition  charg- 
ed that — 

"Neither  bad  been  prevented  from  making  the 
connection  with  the  line  of  the  other,  but  that 
each  bad  failed  and  refused  to  make  the  connec- 
tion as  ordered." 

t 

This  was  a  sufficient  allegation  of  d^tn- 
quency  on  the  part  of  both  companies,  and, 
as  a  pleading,  would  sustain  a  finding  that 
either  was  at  fault 

The  Judgments  of  tbe  District  Court  and 
Court  of  Civil  Appeals  are  affirmed; 
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DALLAS  COUNTY  LEVEE  DIST.  NO.  2  et  al. 
V.  LOONET,  Atty.  Gen.    (No.  8139.) 

(Supreme  Court  of  Teui.    Dec.  18,  1918.) 

L  Levkeb  ^s>2  —  Statdtes— BxPKAii  OT  Pbo- 

TIBION    BT   AKENDMSNT. 

Const,  art  S,  i  52,  aobda.  a  and  b,  authoris- 
uig  creation  of  levee  diatricts  and  issaance  of 
bonda,  held  not  impliedly  repealed  by  article 
16,  §  50,  a  distinct  provision,  having  a  distinct 
purpose,  to  anthorize  creation  of  certain  of  im- 
provement districts  dealt  witli  by  article  8, 
^  62,  free  from  the  limitation  on  their  taxing 
power  imposed  by  that  section. 

2.  Statdtes  ©=>141(1)— Amendment  bt  BKf- 
EBENCK  TO  TrruB. 
The  Canales  Act,  Acts  85th  Leg.  (4th  Call- 
ed Bess.)  c.  25,  making  ConsL  art  16,  i  60, 
effective  by  providing  for  creation  of  conserva- 
tiott  districts,  is  not  unconstitDtional  as  an  at- 
tempt to  amend  Acts  S4th  Leg.  c  146  (Ver- 
non's Ann.  dr.  St  Supp.  1918,  art  5530  et 
■eq.),  the  levee  improvement  district  act  by 
reference  to  its  title. 

8.  Levkbb  «=>2— Appoktionment  of  Cost  ov 
IMPBOVEMENT— Statute, 
The  Canales  Act  Acts  36th  Leg.  (4th  CaU- 
ed  Sees.)  c.  25,  making  Const,  art  16,  {  50, 
elfective  by  providing  for  creation  of  conserva- 
tion districts,  and  providing  for  levy  of  taxes 
by  districts  created  under  it  on  ad  valorem 
plan,  is  not  violative  of  article  16,  |  00,  canr 
servation  amendment,  requiring  that  taxM  for 
district  indebtedness  authorised  shall  be  eqoal* 
ly  distributed. 

4.-  Levees  «=»3— Apportionment  of  Cost- 
Taxation  OF  Pebsonaltt. 
The  Canales  Act  Acts  35th  Leg.  (4th  Call- 
ed Sess.)  c.  25,  making  Const  art  16,  {  60, 
effective  by  providing  for 'creation  of  conserva- 
tion districts,  is  not  unconstitutional  because 
permitting  taxation  ot  other  than  real  property 
within  levee  district  to  pay  cost  of  improve- 
ment 

0.  Levies  «s»2  —  Statutes  —  Bxvkax,  bt  Ik- 
puoATion— Lbvbe  Dibtbiot  Acts. 
The  Laney  Act  Acts  35th  Leg.  (4th  Call- 
ed Sesa.)  c.  44,  providing  for  creation  of  con- 
servation districts  under  Const  art  16,  {  59, 
did  not  by  implication,  repeal  the  Canales  Act, 
Acts  35th  Leg.  (4tb  Called  Sess.)  c.  25,  mak- 
ing Const  art  16,  I  69,  effective  by  providing 
for  creation  of  conservation  districts. 

Original  proceeding  for  mandamus,  on  the 
relation  of  Dallas  County  Levee  District 
Number  2,  and  others,  against  B.  F.  Looney, 
Attorney  General.    Writ  allowed. 

C.  G.  Groce,  of  Waxahachle,  W.  M.  Harris, 
of  Dallas,  and  Jno.  H.  Sharp,  of  Ennls,  for 
relators. 

B.  P.  Looney,  Atty.  Gen.,  and  W.  P.  Du- 
mas, Asst  Atty.  Gen.,  for  respondent. 

PHILLIPS,  C.  J.  The  object  of  this  ac- 
tion is  to  require  the  Attorney  General's  ap- 


proval of  certain  bonds  imatA  by  Dallas 
Levee  District  No.  2  nnder  the  Canales  Act 
of  the  TMrty-Flftb  Legislature  Chapter  25, 
Acts  of  Eonrth  Called  Session.  The  ri^t  to 
tbe  mandamus  depends  upon  the  constita- 
tlonallty  of  that  act,  and  whether,  If  oon- 
stltntlonal,  It  is  still  In  torc&  These,  there- 
fore, are  the  questions  presented  for  deci- 
sion. 

Formerly,  onr  only  oonstitatlonal  provision 
authorizing  the  creation  of  leree  districts 
and  th^r  issuance  of  bonds  for  levee  pur- 
poses was  that  contained  In  section  62  of 
article  3.  It  limits  the  Indebtedness  that 
may  be  incurred  by  any  or  all  the  districts 
which  may  be  formed  nnder  it  to  one-ftairth 
of  the  assessed  valuation  of  the  real  property 
wltliln  the  district  or  territory  affected.  It 
was  given  effect  as  to  levee  improvements  by 
the  Levee  Improvement  District  Act  of  1915, 
which  we  shall  refer  to  as  the  Act  of  1915. 
Chapter  146,  Acts  of  1915  (Vernon's  Ann. 
Civ.  St  Stapp.  1918,  art  65S0  et  seq.).  That 
is  an  elaborate  act,  and  it  is  unnecessary  to 
detail  its  provisions.  It  is  enoufih  to  say 
that  It  authoriaes  the  creation  of  sach  dis- 
tricts nnder  appropriate  procedore,  witli  tbe 
power,  after  due  election,  to  issue  bonds 
vrltfaln  the  limits  of  the  oonstitntional  pro- 
vision for  the  poipote  of  anch  improvement 
and  levy  ad  valorem  taxes  npon  all  property 
within  the  district  for  their  payment 

Later,  what  is  luiown  as  the  Conservatioa 
Amendment  to  the  Ooaatitutlon  was  proposed 
by  the  Legislatnre  and  adopted  by  tbe  peo- 
ple in  1917.  It  Gonstitatea  aection  58  o£  ar- 
ticle 16.  Aete  of  1917,  Begular  Seaalon.  p. 
500.  It  provides  for  tbe  creation  within  the 
State  of  such  number  of  conservation  and 
reclamation  districts  as  shall  be  wimnitlHl  to 
accomplish  Its  purposes,  with  ttie  power,  un- 
der legislative  authority  and  as  may  be  so 
prescribed,  by  the  Issuance  of  bonds  to  Incur 
all  such  Indebtedness  as  may  be  neceeaary 
to  provide  and  maintain  the  Improvements 
contemplated,  and  to  make  provision  for  its 
payinent  by  the  levy  and  colIecttoD  within 
the  district  of  all  such  taxes,  'Suitably  dis- 
tributed" as  may  be  necessary  therefor, — the 
indebtedness  to  constitute  a  lien  npon  the 
proi)erty  assessed  for  its  payment,  and  not 
to  be  authorized  by  the  Legislature  except 
upon  a  prior  adoption  of  tbe  proposition  by 
the  qualified  property  tax-payins  voters  ot 
the  district. 

4it  its  fourth  called  session,  the  Thirty- 
Fifth  Legislature— the  same  that  had  pro- 
posed the  amendment— nndertooli  to  make  it 
etTectlve  by  two  distinct  acts;  one  the 
Canales  Act  being  tbe  first  adopted,  and  tbe 
other  the  Lan^  Act, — chapter  44,  Acts  of 
Fourth  Called  Session. 

The  Canales  Act  provides  that  any  ^^ter 
improvement  district,  drainage  district,  or 
levee    improvement   district,    heretofore    or 
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hereafter  orgablxed  Buder  tba  laws  of  the 
State  aa  a  defined  dlatrlct  nnder  aentloa  68 
of  article  S  ot  the  OonsdtutlcMi,  may,  under 
a  prescribed  procedtire,  avail  Itself  ot  the 
beneflta  ot  the  GoDaenration  Araendmeat,  that 
is,  section  69  of  article  16,  and  thereby  be- 
come "a  conservatlOii  and  reekunatloD  dis- 
trict" onder  the  act  tflttaoat  dian|e  of  name. 
As  to  such  dlstricta  ao  becoming  district 
under  the  act,  it  la  declared  that  all  Umlta- 
ttona  of  Indebtedness  and  taxes  Imposed  by 
section  B2  of  artlde  3  or  any  law,  are  re- 
moved, and  that  they  may  inenr  tndebtedneas 
to  folly  cany  oat  (heir  pmrposea,  and  levy 
taxes  for  Its  payment  and  th^  maintenance 
and  operation. 

As  to  any  levee  Impnyranent  dlitilct  avail- 
ing itself  of  the  benefits  ot  the  act  and  be- 
coming thereonder  a  conservation  and  rec- 
lamation district,  It  Is  provided  that  it  shall 
be  governed  and  controlled  by  the  Act  of 
1915  and  amendments  thereof,  except  as  pro- 
vided by  the  act. 

Dallas  Gonnty  Levee  Dlstrlet  No.  2  vras 
organised  under  the  Act  of  1916  and  has 
already  outstanding  bonds  issued  as  author- 
ized by  that  act  in  the  amount  of  $108,000. 

On  May  23,  1918,  In  the  manner  provided 
by  the  Oanales  Act  it  was  constituted  a  con- 
servation and  reclamation  district  under  tliat 
act  Thereafter,  availing  Itself  of  the  privi- 
leges of  that  act  and  to  enable  It  to  fully 
protect  its  lands  from  overflow,  the  bonds 
In  controversy — an  Issue  of  $69,000 — were 
thereunder  duly  voted  and  authorized;  the 
proceedings  had  in  that  respect,  including 
the  levy  of  the  tax,  being  in  accordance  with 
the  Act  of  1918,  as  provided  by  the  Canales 
Act 

The  Attorney  General  has  declined  to  ap- 
prove the  bond  Issue  upon  four  grounds: 

1.  That  the  ad<q;)tlon  of  the  Conservation 
Amendment  to  the  Constitution  had  the  ef- 
fect to  supersede  subdivisions  A  and  B  of 
section  62  of  article  3,  and  hence  the  at- 
tempt of  the  Canales  Act  to  authorize  the 
creation  of  levee  districts  under  the  Act  of 
1915  and  the  levy  of  ad  valorem  taxes  for 
the  payment  of  bonds  issued  by  its  author- 
ity, was  InellectuaL 

2.  That  the  Canales  Act,  In  its  declaration 
that  a  levee  district  becoming  thereunder  a 
ccmservation  and  reclamation  district  shall 
be  governed  and  controlled  by  the  Act  of 
1915,  is  Invalid  in  that  this  was  but  an  at- 
tempt to  amend  the  Act  of  1915  by  mere  ref- 
erence to  Its  title. 

3.  That  the  Canales  Act,  In  its  autboriza- 
tloD,  through  its  reference  to  the  Act  of 
1915,  of  the  levy  of  ad  valorem  taxes  for 
the  payment  of  bonds  Issued  by  a  levee  dis- 
trict availing  itself  of  its  provisions,  is  in- 
valid in  that  taxes  of  that  character  for  su£h 
an  Improvement  do  not  constitute  taxes  "equi 
tably  distributed,"  as  required  by  the  Con- 
servation Amendment 

4.  That  tlie  Oanatea  Act  was  by  ImpUca- 


tlott  repealed  by  the  Lansy  Act  passed  at 
tba  same  session. 

As  to  the  first  Kvousd,  it  ia  lo^naterial,  so 
far  as  this  case  la  concerned,  whether  or  not 
snbdlvlsiens  A  and  B  of  section  62  of  ar- 
ticle 3  were  repealed  by  the  Conservation 
Amendment  The  bonds  in  controversy  do 
not  pqrport  to  have  been  authorized  under 
section  62  of  article  3.  Attempt  has  been 
made  to  have  them  Issued  under  the  Coii> 
servatkn  Amendment  as  made  effective  by 
the  Oanales  Act,  and  their  validity  Is  hence 
to  be  tested  by  that  amendment 

[1]  In  our  opinion,  however,  no  repeal  of 
subdivisions  A  and  B  of  section  62  of  article 
8  resulted  from  the  adoption  of  the  Con- 
aervatioa  Amendment  The  Conservation 
Amendment  is  a  distinct  constitutional  pro- 
vision and  had  an  equally  distinct  purpose. 
That  purpose  was  to  authorize  the  creation 
of  certain  of  the  improvement  districts  dealt 
with  by  section  62  of  article  3,  freed  from 
the  limitation  upon  their  taxing  power  im- 
posed by  that  section.  It  was  not  intended 
to  Interfere  with  the  organization  of  such 
districts  as  might  desire  to  rost  under  that 
limitation.  For  this  reason  it  was  proposed 
and  adopted,  not  in  any  sense  as  an  amend- 
moit  of  section  62  of  article  3,  but  as  an 
original  and  independent  provision.  It  was 
doubtless  recognized  that  while  in  some  parts 
of  the  State  the  needed  Improvement  might 
be  well  accomplished  within  the  taxing  lim- 
its of  section  52  of  article  3,  yet  in  others 
conditions  wero  such  as  to  render  those  lim- 
its Inadequate  for  the  purpose.  The  design, 
therefore,  was  not  to  supplant  an  existing 
taxing  power,  but  to  create  an  additional 
one.  It  was  not  to  prevent  the  creation  of 
districts  of  the  limited  authority  elsewhere 
conferred  in  the  Consdtntion,  but  simply  to 
provide  for  the  formation  of  districts  of 
the  ampler  authority  given  by  the  amend- 
ment There  is,  accordingly,  no  inconsisten- 
cy between  the  amendment  and  section  52 
of  artlde  8,  and  the  latter  was  not  repealed 
by  the  former. 

[2]  The  Canales  Act  in  no  respect  amends 
the  Act  of  1915,  and  is  therefore  not  open  to 
challenge  as  an  attempt  to  amend  that  act 
by  reference  to  its  title.  It  merely  provides 
that  an  improvement  or  levee  district  pre- 
viontdy  or  thereafter  organized  under  the 
laws  of  the  State  may,  by  following  certain 
procedure  as  prescribed  in  the  Act  of  1916 
and  upon  the  order  of  the  Commissioners' 
Court  entered  of  record,  become  a  conserva- 
tion and  redamatlon  district  without  dmnge 
of  name  or  Impairment  of  its  obligations; 
and  that  any  levee  district  so  becoming  a 
conservation  and  reclamation 'district  under 
its  authority  shall  be  governed  by  the  Act  of 
1916  and  its  amendments,  except  as  by  It 
otherwise  provided.  Provisions  of  this  char- 
acter add  nothing  to,  and  take  nothing  from, 
the  Act  of  1916.  They  leave  It  Intact  Th^r 
only  effect  Is  to  Incorporate  that  act  for  cer- 
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tain  ^rpoees  Into  the  CanalM  Act  It  te 
readily  to  be  seen  that  it  la  so  Incorporated 
In  its  fiill  integrity,  and  in  nowise  altered 
or  amended.  Tliis  is  a  familiar  and  permis- 
sible legislative  method.  Qnlnlan  y.  Railway 
Co.,  89  Tex.  366,  34  S.  W.  788. 

[S]  The  third  objection  presents  the  broad 
qnestion  as  to  whether  the  reqtiirein«it  of 
the  Conservation  Amendment  that  taxes  for 
the  district  indebtedness  there  anthorised 
Khali  be  "equally  distributed,"  amounts  to 
a  prohibition  of  any  power  in  the  Legislature 
to  provide  for  thelx  levy  upon  the  ad  valorem 
plan. 

Taxes,  in  ttieir  very  natnre,  require  ap- 
portionment, and  cannot  otherwise  be  levied. 
Hie  power  of  apportionment  is  a  part  of  the 
power  to  tax.  The  two  are  inseparable.  The 
questlMi,  therefore,  is  one  of  imi)ortance, 
since  it  vitally  affects  the  legislative  author- 
ity to  lay  the  taxes  contemplated  by  the 
amendment. 

Taxation  for  local  improvements, — as  pro- 
vided for  by  the  amendment,  is  to  be  dis- 
tinguished from  general  taxation  for  gov- 
ernmental purposes.  It  proceeds  upon  a  dif- 
ferent theory,  and  hence  is  governed  by  some 
principles  not  of  universal  appllcatlqn.  The 
authority  for  Its  imposition  is  derived  from 
the  general  soveregn  power  of  taxation,  but 
this  distinction  is  such  as  to  have  caused  such 
taxes  to  be  called  by  a  ditferent  name.  They 
are  acc6rdlngly  generally  denominated  "efpe- 
clal  assessments." 

General  taxes  are  laid  In  return  for  the 
general  benefits  which  government  bestows 
and  as  a  means  for  its  administration.  Tax- 
es for  local  improvements  are  levied  in  re- 
turn for  the  special  benefits  resulting  from 
the  improvement,  and  possess  no  other  func- 
tion. Since  the  benefit  Is  local,  they  are 
exacted  exclusively  from  those  who  receive 
it,  upon  the  principle  that  "while  the  few 
ought  not  to  be  taxed  for  the  whole,  the 
whole  ous^t  not  to  be  taxed  for  the  few." 
It  is  this  nature  of  the  tax  which,  under 
the  application  of  constitutional  guaranties, 
has  given  rise  to  the  doctrine,  now  generally 
affirmed,  that  such  taxes  cannot  be  laid  up- 
on the  property  affected  in  substantial  ex- 
cess of  the  benefit  it  derives,  but  must  be 
founded  upon  benefits  and  proportioned  to 
benefits.  Norwood  v.  Baker,  172  U.  S.  268, 19 
Sup.  Ct.  187,  48  lii.  Bd.  443;  Hutchleeon  v. 
Storrle,  92  Tex.  686,  61  S.  W.  848,  45  L.  R. 
A.  289,  71  Am.  St  Sep.  884. 

The  declaration  of  the  amendment  tliat  the 
taxes  shall  be  "equally  distributed"  simply 
means  that  tliey  must  be  fairly  proportioned 
according  to  benefit  to  the  property  taxed, 
which  is  only  another  way  of  saying  that  in 
the  light  of  the  doctrine  Just  referred  to  they 
must  be  justly  levied.  In  a  word,  they  must 
fairly  represent  the  benefit  to  the  property. 
Independently  of  this  requirement  of  the 
amendment,  they  could  not.  withoat  express 


coDStltBtional  provision  to  the  ooatrary,  be 
imposed  according  to  any  method  less  Just 
or  flair.  This  language,  therefore,  gives  no 
additional  force  to  the  general  principle 
wliich,  even  in  Its  absence,  would  govern  the 
manner  of  the  levy. 

Tlie  measure  of  beneAt  tbat  wiU  accrue  to 
property  from  a  local  Improvement  is  at 
l^est  but  an  approximation,  and  hence  there 
is  no  general  principle  of  constltntlMial  law 
that  In  the  imposition  of  such  taxes  lim- 
its the  legislative  power  to  tlie  exact  amount 
of  pecuniary  benefit  which  the  particular 
property  derives.  While  In  some  instances 
the  benefit  may  be  generally  distributed 
throughout  the  district  in  others  it  may  be 
more  confined.  As  stated  by  Jndge  Cooley, 
there  is,  accordingly,  no  universal  mle  of 
justice  by  which  socta  taxes  can  be  imiioeed. 
A  mle  for  flieir  apportionment  that  would 
be  Just  in  one  case,  might  be  oppressive  in 
another.  For  this  reason,  as  is  announced 
by  the  same  author,  the  method  for  appor- 
tioning such*  taxes  is,  as  a  mle,  wisely  con- 
fided to  the  Leglslatare,  and  could  not,  with- 
out the  Introduction  of  some  new  principle 
in  representative  government  be  placed  else- 
where. Cooley  on  Taxation,  1180.  The  ex- 
ercise of  this  legislative  discretion  will  not 
be  revised  by  courts  unless  the  method  pre- 
scribed is  one  so  arbitrary  and  unfair  as  to 
amount  to  an  abuse  of  legislative  power. 

Two  methods  are  generally  availed  of  for 
the  apportionment  of  such  taxes.  One  is  the 
appointment  of  commissioners  with  author- 
ity to  examine  the  district  and  apportion  the 
tax  according  to  their  determination  of  the 
benefits  that  vriU  be  received.  This  Is  c-Ikar- 
acterised  as  the  assessment  of  net  benefits 
to  the  particular  property  and  a  correspond- 
ing apportionment  of  the  tax,  and  Is  the 
method  which  the  Attorney  General  contends 
may  alone  be  prescribed  by  the  liCglslature 
under  this  amendment.  The  other  Is  a  de- 
termination by  the  Ijcglslature  Itself  that 
the  benefits  will  be  in  proportion  to  value, 
area  or  frontage,  and  apportionment  accord- 
ingly. Cooley  on  Taxation,  416,  1206.  The 
first  may  be  the  fairer  method,  but  in  the 
absence  of  express  constitutional  provision 
for  a  different  mle,  either  is  permisEdble.  i 
Idem,  416. 

It  is  clear  that  the  Conservation  Amend- 
ment does  not  undertake  to  prescribe  any    : 
given  rule  for  making  the  apportionment. 
It  provides  no  express  method  by  which  the 
benefit  to  the  particular  property — the  sub-    i 
Ject  of  the  tax — shall  be  ascertained,   and    I 
accordingly   refrains   from   the  adoption   of 
any  express  basis  for  the  apportionment  of   I 
the  tax.    The  effect  of  the  declaration  simply    | 
is  that  it  shall  be  justly  laid  in  fair  pro- 
portion to  the  benefit.    If  It  is  so  apportion- 
ed, there  can  be  no  question  but  that  an 
"equal    distribution"    of   the   taxes    will    be 
accomplished  wittaia  the  fuU  maaning  of  the 


Digitized  by  VjOOQIC 


Tex.) 


DALLAS  COVitn  LETVXX  SB9T.  KO.  t  r.  LOOKET 


318 


term,  "me  batds  of  ftpportionine>t,  ftwre- 
ton,  la  by  file  amendintat  lett  to  tbm  Lesta- 
lature. 

It  cannot  tie  aald  aa  a  matter  of  law  that 
a  rule  wblcb  apportions  tazea  of  thla  dhar- 
acter  according  to  Oie  Talaa  of  tte  proporty 
'  affected  la  one  plainly  aiMtrary  and  on&dr. 
It  Is  a  veteran  mle  for  the  apportionment 
of  property  taxes,  sanctioned  by  Immemorial 
nsage  and  nnlversally  applied.  It  is  the  one 
most  familiar  to  the  people.  Its  general  Jus- 
tice is  not  open  to  challenge.  It  la  an  ap- 
proved method  fbr  the  apporttonmeat  of  tax- 
es of  this  kind.  Its  adoption  was  a  matter 
of  legiaiatlve  discretion. 

It  has  been  repeatedly  held  by  the  Suprmne 
Court  of  the  XTnlted  States  that  leglslatlTe 
acts  providing  for  the  leivy  of  taxes  for  local 
improvements  according  to  the  value  of  the 
property  affected  are  not  arbitrary.  Bfat- 
tlngly  V.  District  of  Columbia,  97  C.  S.  887, 
24  L.  Dd.  1008;  FaHbrook  Irrlgatloo  Dls- 
trlct  V.  Bradley.  164  U.  S.  176,  17  Sup.  Ot. 
56,  41  L.  Ed.  869;  Batmian  T.  Ross,  167  U. 
S.  548,  17  Sup.  Ct.  966,  42  L.  Bd.  2T0; 
Webster  v.  Fargo,  I8l  U.  S.  894,  21  Sup.  Ct. 
623,  45  L.  Ed.  912;  Honck  v.  Little  River 
District,  289  U.  S.  254,  36  Sup.  CC  58,  60 
L.  Ed.  266. 

In  Fallbrook  Irrigation  District  v.  Brad- 
ley, this  was  said: 

"Assume  that  the  only  theory  of  these  as- 
Bessments  for  local  improvements  upon  which 
they  can  stand  is  that  they  are  imposed  on  ac- 
count of  the  benefits  received,  and  that  no 
land  ought  in  joetice  to  be  assessed  for  a 
creater  sum  than  the  benefits  received  by  it, 
yet  it  is  plain  that  the  fact  ot  the  amount  of 
benefits  is  not  susceptible  of  that  accurate  de- 
termination which  appertains  to  a  demonstra- 
tion in  geometry.  Some  means  of  arriving  at 
this  amount  must  be  used,  and  the  game  meth- 
od may  be  more  or  less  accurate  in  diflTerent 
cases  involving  different  facts.  Some  choice  is 
to  be  made,  and  where  the  fact  of  some  benefit 
accruing  to  all  the  lands  has  been  legally  found, 
can  it  be  that  the  adoption  of  an  ad  valorem 
method  of  asseasinK  the  lands  is  to  be  held  a 
violation  of  the  Federal  Constitution?  It 
seema  to  us  clearly  not  It  is  one  of  those  mat- 
ters of  detail  in  arriving  at  the  proper  and 
fair  amount  and  proportion  of  the  tax  that  is 
to  l>e  levied  on  the  land  with  regard  to  the  ben- 
efits it  has  received,  which  is  open  to  the  dis- 
cretion of  the  state  legislature,  and  with  which 
this  court  ought  to  have  nothing  to  do.  The 
way  of  arriving  at  the  ahionnt  may  be  in 
some  instances  inequitable  and  nneqnal,  but 
that  is  far  from  rising  to  the  level  of  a  con- 
stitntional  problem  and  far  from  a  case  of  tak- 
ing property  without  due  process  of  law." 

In  other  Jurisdictions  the  same  holding  has 
been  many  times  announced.  Downer  v.  City 
of  Boston,  7  Cush.  (Mass.),  277,  and  Wright 
V.  City  of  Boston,  9  Cush.  (Mass.)  233,  by 
Cblef  Justice  Shaw;  Oilson  v.  Commission- 
ers. 128  Ind.  66,  27  N,  B.  235,  11  L.  B.  A. 
835 ;  Commissioners  v.  Harrell.  147  Ind.  500, 
46  N.  £.124;    Burnett  T.  Mayor,  etc,  of 


SMraaanto,  12  Oal.  76,  78  Am.  Dec:  OS; 
Be  Benda  of  Madera  Irrigation  Diatrlct.  92 
Oal.  286.^  Pac.  272,  14  L.  B.  A.  766.  27 
Am.  St.  B4>.  106;  Lockwood  v.  City  of  St. 
Louis,  24  Mo.  20;  GUmore  v.  Henttg,  88 
Kan.  156,  6  Fmc  781;  BaUway  Company  v. 
Board  of  Directois,  81  Ark.  562,  99  S.  W. 
848;  Dorsey,  etc.,  Oa.  v.  Board  of  Directors 
(Ark.)  203  &  W.  88. 

In  Burnett,  etc.,  t.  City  of  Sacramento,  It 
was  declared: 

"The  law  in  question  avoids  the  injustice  of 
general  taxation  for  local  parposea,  and  lays 
the  burden  upon  the  redplentg  of  the  benefit. 
It  apportions  the  tax  according  to  the  assessed 
cash  value  of  the  adjacent  property,  which 
is  as  near  an  approzimatioB  to  an  equitable 
rule  as  can  well  be  established.  No  rule  could 
be  adopted  which  would  work  absolute  equality. 
An  approximation  to  it  is  all  that  can  be  at- 
tained. The  power  of  apportionment,  with  the 
power  of  taxation,  is  exclusively  in  the  Legis- 
lature. The  Constitution  contains  no  inhibition 
to  the  tax,  and  prescribes  no  rule  of  appor- 
tionment. Security  against  the  abuse  of  the 
power  rests  in  the  wisdom  and  Justice  ot  the 
members  of  the  Legislature,  and  their  respon- 
sibility to  their  constituents." 

The  Justification  of  taxes  for  local  im- 
provements is  that  the  property  affected  will, 
to  the  extent  of  the  benefit  derived,  be  en- 
hanced in  value.  The  value  of  the  Benefit 
Is  the  thing  to  be  arrived  at,  by  some  meth- 
od which  will  provide  fairly  for  its  ascer- 
tainment ahd  a  oonaequent  equitable  dia- 
tributlon  of  the  tax.  An  apportionment 
which  estimates  the  benefit  according  to  po- 
sition, frontage,  or  area  of  the  land  affect- 
ed, either  of  which  is  ordinarily  a  permiaal- 
ble  method,  might,  according  to  the  nature 
of  the  particular  improvement,  afford  the 
fairer  basis.  Yet  in  a  large  sense  tills  would 
be  substantially  but  a  laying  of  the  tax  in 
proportion  to  its  value,  since  these  are  ele- 
ments which  materially  determine  the  value 
of  land  within  any  such  district.  If  the 
estimation  of  net  benefits  to  particular  land 
be  undertaken  and  the  tax  be  apportioned 
accordingly,  largely  the  same  result  would 
follow,  inasmuch  as  tliese  same  dements 
would  equally  In  substantial  measure  deter- 
mine the  extent  of  the  benefit.  It  is  these 
considerations  and  the  difficulties  which  in- 
here in  formulating  a  method  whl<^  will  op- 
erate with  exact  Justice  that  makes  a  levy-  - 
ing  of  the  tax  according  to  the  value  of  the 
property  afTected  "as  near  an  approximation 
to  an  equitable  rule  as  can  well  be  estab- 
lished." 

This  rule  assumes  that  the  benefit  to  the 
property  will  accrue  in  proportion  to  its 
value — that  it  will  add  to  its  former  value 
in  a  measure  fairly  corresponding  to  that 
value.  This  is  consistent  with  the  theory 
upon  which  a  district  under  the  Canalea 
Act  is'  presumably  formed.  It  would  be  im- 
possible to  create  a  district  In  which  all  the 
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protiArty  therein  U  benefited  la  the  saaM  de- 
gree, aad  the  law  never  demands  the  Im- 
posslbla  Bnt  the  theory,  upon  whlph  a  dl»- 
trlct  Is  formed  nnder  the  Ganales  Act  la 
that  all  the  property  -within  the  district  will 
be  benefited  by  the  improvement  In  sabstan- 
tlally  the  same  relative  degree.  To  aceom- 
pllBh  such  a  distribution  of  benefits  Is  the 
aim  of  the  act.  It  Is  this  which  Justifies  the 
Inclusion  under  it  of  particular  property 
within  the  bounds  of  a  single  district  TiM 
contemplation  Is  that  the  resulting  benefit 
to  the  property  throughout  such  a  district 
will  not  be  substantially  disproportionate, 
but  relatively  equal.  If  the  property  be 
relatively  benefited,  its  value,  to  the  extent 
of  the  benefit,  will  be  increased  in  the  same 
relative  degree.  A  tax,  therefore,  imposed 
according  to  Its  relative  value  will,  with  fair 
approximation,  represent  the  benefit  and  be 
in  just  proportion  to  the  beheflt,  which  is 
the  end  of  the  law  In  such  taxation. 

It  Is  possible,  of  course,  for  land  within 
districts  of  this  character  which  Is  less  val- 
uable to  receive  a  greater  benefit  from  the 
Improvement  titan  that  which  is  more  val- 
uable; and  it  may  be  argued  with  reason 
that  when  in  such  a  case  the  land  is  taxed 
only  according  to  its  value,  it  Is  not  made  to 
pay  In  Just  proportion  to  the  benefit.  It  is 
permissible  for  the  Legislature  to  make  pro- 
vision for  districts  where  this  will  be  the 
result,  by  prescribing  a  method  of  appor- 
tionment which,  by  disregarding  the  value 
of  the  land  and  assessing  merely  the  value 
of  the  benefit,  will  In  such  cases  operate 
more  Justly,  perhaps,  than  a  rule  which  lays 
the  tax  simply  according  to  the  value  of  the 
land.  The  Laney  Act  prescribes  such  a 
method  of  apportionment,  and^by  it  the  Leg- 
islature has  made  such  provision.  But  can 
it  be  said  to  be  without  the  Legislature's 
power  to  equally  provide  for  the  formation 
of  districts  in  whldi  presumably  and  as  a 
fact  there  will  not  be  this  disproportion  of 
benefit,  but  where  it  will  be  distributed 
througboTit  the  district  with  relative  equal- 
ity; and  prescribe  therefor  a  rule  -vKhlcb, 
in  laying  the  tax  according  to  the  value  of 
the  property  affected,  will  in  sach  cases  Just 
as  fairly  tax  the  property  only  in  propor- 
tion to  the  benefit?  That  is  the  qnestion 
here.  It  seems  to  us  that  there  can  be  but 
one  answer.  The  LegUlatnre  clearly  had 
the  power. 

[4]  That  the  Canales  Act  permits  the  tax- 


atton  of  other  than  real  propwty  within  a 
levee  diatrlct  for  the  porpoee  of  fibe  inqurove- 
ment,  presents  no  oonstltational  objection. 
It  cannot  be  said  that  personal  property  tAt- 
uated  within  sncli  a  district  does  not  derive 
a  certain  benelt  from  tibe  improvement.  It, 
with  real  property,  is  equally  subject  to 
damage  from  overflow,  and  with  perfect  Jost- 
ness  may  be  taxed  for  such  an  Improvemoit. 
Oilaon  V.  Board  of  Commissioners,  128  Ind. 
65,  27  N.  E.  235,  U  L.  B.  A.  835. 

[<]  T!he  Laney  Act  did  not  by  implication 
repeal  tlte  Canales  Act,  though  it  was  a 
later  act  of  the  same  session  of  the  Legis- 
lature. As  clearly  indicated,  by  its  caption, 
the  intention  of  the  Canales  Act,  in  the 
main,  was  to  provide  an  act  whereby  certain 
districts  formed  under  the  authority  of  sec- 
tion 62,  article  S,  of  the  Constitution,  mi^t 
become  conservation  and  reclamation  dis- 
tricts nnder  its  authority  and  thereby  avail 
themselves  of  the  largw  taxing  power  con- 
ferred by  seotion  69  of  article  16.  The 
Laney  Act  deals,  it  is  true,  with  the  same 
general  subject,  but  it  is  dear  that  Its  prin- 
cipal purpose  was  to  make  provlslcm  for  the 
creation  of  original  districts  with  such 
ampler  powers.  It  declares  In  one  section 
that  levee  districts  organised  nnder  other 
laws  may  avail,  themsdves  of  its  privileges 
and  the  taxing  authority  conferred  by  sec- 
tion 59  of  article  16  by  following  a  procedure 
which  In  some  degree  differs  from  that  pre- 
scribed by  the  Oanales  Act  with  respect  to 
levee  districts  becoming  conservation  and  rec- 
lamation districts.  In  an  Indepaident  sec- 
tion it  declares  that  it  shall  not  be  con- 
strued as  repealing  any  law  upon  Its  sub- 
ject passed  at  that  session,  but  tiliat  any 
such  law  shall  be  deemed  cumulative  of  it. 
Implied  repeals  are  never  favored.  In  view 
of  this  explicit  declaration  U  cannot  be  held 
that  the  Laney  Act  Impliedly  repealed  the 
Canales  Act 

The  bond  issue  in  iinestlon  is  entitled  to 
receive  the  Attorney  General's  approval,  and 
the  writ  of  mandamus  prayed  for  is  accord- 
ingly allowed. 

HAWKINS,  J.  1  concur.  But  1  prefte  to 
say,  expressly,  tb&t  the  effect  of  the  Oanales 
Act  is  to  incorporate  therdn,  for  certain  pur- 
poses, not  all  of  the  Act  of  1915,  c.  146,  but 
that  act  "excqjt  as  •  •  *  otherwise  pro- 
vided" in  the  Ganales  Act 
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KNIGHT   ▼.  STATO.     (No.  6097.) 

(Court  of  Criminal  Appeals  of  ^Eexas.    Dee.  18, 
1918.)        ^ 

1.  HomctDB  «=>800(7)— ABBAUUr  TO  MCBDXB 
— SKI.r-DETXNSE — KVIDENCE. 

Although  defendant  testified  that  he  shot 
twice  to  protect  his  farther,  and  that  the  third 
shot  i^aa  accidental,  tvM,  in  view  of  other 
evidence,  that  court  should  have  instrncted  on 
defendant's  right  to  defend  himself  as  well  as 
apon  his  ripht  to  defend  his  father. 

2.  HoiacisE  «=»297—lNaTEUcTi0NS— Excuse. 

In  view  of  presumption  of  innocence,  evi- 
dence establishing  facts  which.  If  true,  would 
mitigate  or  excuse  assault  to  murder,  required 
an  instmction  on  the  law'  applicable  thereto, 
regardless-  of  the  source  from  which  the  evi- 
dence came,  and  notwithstanding  it  presented  a 
defensive  theory  ont  of  harmony  with  that  ad- 
vanced by  defendant. 

Appeal  from  District  Court,  Wood  Oonnty ; 
J.  R.  Wanoi,  Judge. 

R.  li.  (Pal)  Knight  was  convicted  for  as- 
sault to  murder,  and  appeals.  Reversed  and 
remanded. 

Jones  &  Jones,  of  Mlneola,  and  M.  D.  Car- 
lock,  of 'WUmaboro^  fbr  app^ant. 

E.  B.  Hendrldta,  Aast.  Atty.  Gen.,  for  the 
State. 

MORROW,  J.  Tbls  to  an  appeal  from  a 
conviction  for  an  assault  to  murder  vltli 
punisbnient  fixed  at  two  years'  confinenteat 
in  the  state  penitentiary. 

R.  Ij.  Knlgbt,  appenant,  flred  at  Crosby 
twice,  and  'flred  a  third '  time,  whether  at 
Crosby  or  by  accident  the  evidence  is  In  con- 
flirt.  R.  P.  Knight,  appellant's  father,  went 
into  a  business  house  and  attacked  Crosby 
with  a  8tl(«,  which  was  a  deadly  weapon. 
Crosby  seized  the  stick ;  a  scuffle  ensued,  In 
wUch  R.  P.  Knight  retreated  or  was  pushed 
by  Crosby  ont  of  the  bnilding,-  across  the  side- 
walk, and  onto  the  street  where  he  fell.  Dur- 
ing the  struggle  appellant  'flred  the  first 
shot  which  struck  Crosby  on  bis  wrist.  The 
evidence  Is  somewhat  ooofllctlng  as.  to.  the 
exact  position  of  the  stick  at  the  time  this 
shot  was  fired,  but  there  Is  teatimony  from 
which  tbe  oontioslon  night  be  drawn  that 
at  the  time  Oroshy  ]>ad  the  stld:  and  Kffo^ax- 
ed  in  tbe  act  of  striking  or  preparing  to 
strike  appdlant's  father  with  It  Immediate- 
ly after  the  first  shot  was  fired  Crosby  turn- 
ed his  attentions  to  appellant,  who  fired 
again,  striking  Crosby's  watch,  which  was 
in  his  vest  or  trousers  pocket  When  the 
third  shot  was  fired,  Crosby  appears  to  have 
had  the  stick  raised  to  strike  appellant 
Crosby  claimed  that  this  shot  was  fired  at 
him  and  dodged  by  him,  while  appellant 
claimed  that  It  was  flred  Involuntarily  by 


reason  of  a  struggle  wltb  a  bystander  who 
has  seized  him  and  his  pistol. 

There  Is  efvidenoe  Justifying  the  inference 
that  R.  P.  ICnlght,  with  tbe  knowledge  and 
acquiescence  of  appellant,  sought  Crosby  for 
tbe  purpose  of  making  an  unlawful  attack 
upon  him,  and  that  appellant  accompanied 
him  with  the  intent  to  engage  In  the  con- 
test, If  necessary  to  taring  It  to  a  auccessfal 
end.  Tbe  theory  also  arises  from  the  evi- 
dence that  he  accompanied  his  father  in 
ignorance  of  the  latter's  unlawful  purpose, 
and  that  his  Interference  was  to  protect  his 
father  from  injury  In  a  difficulty  for  the  be- 
ginning of  which  appellant  was  In  no  way 
responsible. 

[1]  The  legal  principles  governing  appel- 
lant's culpability,  if  he  was  a  conspirator 
with  his  father  to  injure  Crosby,  and  his 
right  to  defend  htm,  were  embodied  In  the 
court's  charge  In  substance  like  their  delinea- 
tion in  the  Ouffee  Case,  6  Tex.  App.  167.  The 
right  to  defend,  however,  was  confined  by  the 
court  to  the  defense  of  Ms  father,  and  not 
extended  to  appellant's  right  to  defend  him- 
self, and  of  this  complaint  was  made  In  the 
trial  court,  and  is  here  advanced  for  ground 
of  reversal. 

'Sa»  trial  court.  In  refusing  to  accord  the 
aiipellant  a  charge  on  the  law  of  self-def ens^ 
was  doubtless  controlled  by  the  view  that 
that  issue  was  eliminated  by  appellant  having 
In  his  own  testimony  claimed  that- he  shot  at 
Crosby  twice  to  protect  his  father,  and  that 
tlie  third  shot  was  accidental.  There  being 
evidence  aside  from  that  of  appellant  that 
would  have  Justified  the  Jury  In  tbe  finding 
that  the  third  shot  was  flred  at  Crosby  while 
he  was  In  the  act  of  striking  appellant  with 
the  stick,  which  was  a  deadly  weapon,  and 
that  Immediately  before  the  second  shot  was 
fired  Crosby,  holding  the  stick  in  his  hand, 
turned  toward  and  confronted  appellant,  the 
issue  of  defense  of  himself  arose  from  the 
evidence.  The  Jury  may  have  believed  that 
appellant  was  Justified  in  firing  the  first 
time  in  the  protection  of  his  father,  but 
have  considered  the  other  two  shots  fired 
unlawfully. 

If  they  had  received  Instructiops  from 
which  they  would  have  understood  that, 
although  the  last  two  shots  were  not  fired 
to  protect  the  appellant's  father  they  might 
not  have  been  unlawful  if  fired  in  protection 
of  his  own  person,  the  verdict  might  have 
been  more  favorable  to  appellant. 

[2]  The  presumption  of  ianocence  protected 
aPl>eUant  from  the  necessity  of  proving  that 
his  acts  we;re  lawful,  and  Imposed  upon  the 
state  the  burden  of  establishing  an  unlawful 
assault 

Bvklence  going  to  establish  facta  which 
would.  If  true,  mitigate  or  excuse  the  assault 
required  an  Instruction  on  the  law  applica- 
ble thereto,  regardless  of  the  aource  from 
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whldi  the  evld^ce  came,  and  notwithstand- 
ing It  presented  a  defenedve  theory  out  of 
harmony  with  that  advanced  by  the  appel- 
lant In  his  own  testimony.  Many  examples 
of  this  principle  are  furnished  in  the  reports 
of  the  decisions  of  this  court  Bonner  ▼. 
State,  20  Tex.  App.  223.  16  S.  W.  821; 
Sowell  V.  State,  82  Tex.  Or.  R.  497,  24  a  W. 
504;  Folka  t.  State  (App.)  68  S.  W.  90;  Car- 
den  V.  State,  «2  Tex.  Or.  R.  907, 138  S.  W.  396. 
The  Judgment  is  reversed,  and  the  cause 
remanded. 


HEI/TON  V.   STATE.     (No.   6082.) 

((3ourt  of  CMminal  Appeals  of  Texas.    Dec.  18, 
1918.) 

OBIMIRAI.  LA.W  «B9511C1,  10)— AOOOMPUOES— 
OOBBOBOBATIOR. 

In  view  of  statnte  as  to  required  proof,  con- 
viction of  perjury  cannot  be  sustained  up<Mi 
testimony  of  two  accomplices,  or  upon  the  tes- 
timony of  one  credible  witness  and  one  accom- 
plice. 

Appeal  from  District  Ooart,  Hale  County ; 
R.  C.  Joiner,  Judge. 

S.  B.  Melton  was  convicted  of  perjury,  and 
appeals.    Reversed  and  remanded. 
•  See,  also,  197  8.  W.  715. 

Y.  W.  Holmes,  of  Plainview,  for  appel- 
lant. 

E.  B.  Hendrli^  Asst  Atty.  Gen.,  for  the 
State. 

MORROW,  J.  The  appeal  Is  from  a  con- 
viction of  perjury. 

Appellant  testifled  before  the  grand  Jury 
that  he  had  not  played  cards  in  Hale  county 
since  January  1,  1916,  and  had  not  seen  oth- 
ers do  so. 

To  establish  the  falsity  of  this  testimony, 
the  state  relied  on  the  evidence  given  by  the 
witnesses  Cox  and  Patrick,  each  of  whom 
testified  that  he  had  played  a  game  of  cards 
with  appellant  In  Hale  county  since  Jan- 
uary 1,  1916,  and  prior  to  the  time  appellant 
gave  his  evidence  before  the  grand  Jury. 
The  cross-examination  of  these  witnesses  de- 
veloped facts  from  which  the  Jury  might  have 
concluded  that  they  entered  Into  a  conspiracy 
with  appellant  to  commit  perjury  in  sup- 
pressing the  facts  In  regard  to  the  game  of 
cards  mentioned.  This  evidence  was  held.  In 
the  former  appeal  of  this  ease,  to  Justify  the 
Inference  that  they  were  accomplices.  Mel- 
ton v.  State,  197  8.  W.  716. 

Tlie  court  instructed  the  Jury  that  If  they 
believed  that  both  of  these  witnesses  were 
accomplices,  to  acquit  appellant,  and,  If  they 
^ound  one  of  them  to  be  an  accomplice  and 


the  otber  not  one,  then  before  tkey  could 
convict  they  must  find  fte  false  statement 
has  been  established  by  one  credible  witness 
and  strongly  i^rroborated  by  other  evidence. 
The  correctness  of  this  Instruction  was  clial- 
lenged  on  the  ground  that  it  was  an  Indica- 
tion that  there  was  other  evidence  sufficient 
to  corroborate  an  accomplice,  and,  becaust 
there  was  an  absence  of  sudi  other  corrobo- 
rating testimony,  a  special  charge  was  also 
requested  to  the  effect  that  corroboratioo 
could  not  be  supplied  by  an  accomplice,  but 
that  It  must  come  from  other  sources. 

In  perjury  the  statute  requires  that  the 
proof  of  the  falsity  of  the  statement  declared 
on  must  t>e  established  by  two  credible  wit- 
nesses, or  by  one  8U<di  witness  strongly  cor- 
roborated by  other  evidence.  This  statute 
has  tieen  construed  to  dUfer  from  the  gen- 
eral statnte  requiring  corroboration  of  an 
accomplice's  testimony.  In  tiiat  In  such  stat- 
ute It  Is  required  only  that  the  corroborat- 
ing evidence  "tend"  to  connect  the  accused 
with  the  commission  of  the  otfoiae,  while 
In  the  statute  on  perjury  there  must  be, 
either  two  credible  witnesses,  or  evidence 
equivalent  thereto.  This  may  be  supplied  by 
circumstances  coming  from  credible  or  strong- 
ly corroborated  witnesses;  but  It  cannot  be 
supplied  by  one  credible  witness  and  one 
who  is  not  a  credible  witness,  such  as  na 
accomplice.  Grady  v.  STtate,  49  Tex.  Cr,  R. 
S,  90  S.  W.  88;  Beach  v.  State,  32  Tex.  Cr. 
R.  204,  22  8.  W.  976;  Branch's  An.  P.  C. 
i  851. 

In  the  record  before  us,  we  fall  to  find 
other  evidence  of  the  falsity  of  the  evidence 
given  by  appellant  before  the  grand  Jury 
than  that  of  Cox  and  Patrick.  If  these  wit- 
nesses were  believed  by  the  Jury  to  l>e  ac- 
complices, the  appellant,  under  the  record. 
should  have  been  acquitted:  and.  If  one  of 
them  be  an  accomplice,  a  lilce  result  should 
follow,  up<Hi  another  trial,  unless  there  be 
further  testimony  whldi  would  corroborate 
that  of  the  accomplice. 

The  third  and  fifth  paragraphs  of  the 
charge  are  subject  to  criticisms,  whidi.  while 
possibly  not  such  as  to  require  reversal,  are 
such  as  will  doubtless  be  avoided  In  the  event 
of  another  trial. 

The  bills  relating  to  the  manner  In  which 
the  Indictment  was  presented,  we  think,  are 
without  merit  The  statnte  seema  to  have 
l)een  complied  with.  Vernon's  G.  O.  P.  art 
461,  note  p.  193.  If  the  minutes  required 
correction,  the  record  auOiorized  the  entry 
nunc  pro  tunc. 

The  matters  presented  In  the  other  bills 
are  not  such  as  require  discussion,  as  they 
relate  to  incidents  of  the  trial  not  likely  to 
occur  again. 

The  error  pointed  out  requires  a  reversal 
of  the  Judgment,  which  Is  ordered. 

Reversed  and  remanded. 
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PRENDBBGAar,  J.  I  «m  1b  doabt  on  t&e 
gueBtlon  ad  «riUch  a  nvenal  la  ordered,  and 
czpreae  no  oplnifan. 


EOKBBT  «t  aL  T.  STEWART  ft  at 
(No.  1862.) 

(Conrt  of  Oiril  Appeal*  of  Texas.     AmarQlo. 

Not.  18,  181&     Belteartaig  Denied 

Dec.  11,  1918.) 

L  Dexdb  «=966(3)— Dkutbbt— Nkcmsitt. 

For  a  deed  to  operate  aa  a  converanoe, 
there  muat  have  been  deUvery  with  intent  and 
pDipose  on  the  part  of  the  grantor  to  relinqniah 
control  of  the  deed. 

2.  Deeds  9=361— Deuvxbt  to  Tqibd  Pksson 
—Effect. 
Where  a  grantor  parts  with  all  control  over 
his  deed  when  he  delivers  it  to  a  third  person 
for  delivery  to  the  grantee  on  the  grantor's 
death,  the  conveyance  take*  immediate  effect, 
and  vesta  in  the  grantee,  title  to  oomine&ea  after 
the  grantor'a  death. 

5.  Wiixs  «=388(4)— Debd  os  Wnx^Dzuv- 

EKT  TO  THIBD  PiBflON— BSFEOT. 

When  the  grantor  in  a  deed  reaerves  control 
ot  the  deed  or  right  to  dlspoae  of  the  iHopertjr 
during  Ua  life,  or  a  deed  is  deposited  with  a 
third  i>arty,  bat  onder  control  of  the  grantor, 
tnd  not  to  take  effect  until  after  his  death, 
■Dch  control  renders  the  instrument  testamen- 
tary in  character,  with  the  right  of  revocation 
in  the  grantor. 

4.  Deeds  «=»10&— Deutebt  to  Thibd  Psb- 
80R— Effect. 
Where  a  grantor  who  delivered  a  deed  to 
a  third  person,  with  directions  that  it  should 
not  take  effect  until  his  death,  retained  control 
of  the  same,  the  property,  on  death  of  the  gran- 
tor, itaased  to  the  grantee  If  not  otherwise  dia- 
poaed  of. 

B.  Dkeob  «s»177— DsLivnT— HhriDENOi. 

A  grantor  who  delivered  a  deed  to  a  third 
person,  with  directiona  it  shonld  not  be  ddiver^ 
ed  to  the  grantee  until  his  death,  Mi  to  have 
retained  control  of  the  same,  so  the  deed  never 
became  effective^  the  grantor  having  otherwise 
disposed  of  the  land  by  wiU. 

6.  Advusb  FoeflcaaioN  «b9>70— THns-TiAB 
Statute— Applioabiutt, 

The  grantee  in  possession  under  a  deed,  con- 
trol of  which  the  grantor  retained  during  life, 
held  not  to  trace  his  claim  of  title  through  a  reg- 
ular chain  of  transfers,  etc.,  and  so  the  three- 
jrear  statote  of  limitation  was  not  applicable  in 
a  snit  by  those  daiming  under  the  wiU. 

T.  LnoTATiON  OF  Actions  «=972(3)  — Rtm- 

HINO  OF  Statdtb — MmOBfl. 
Umitationa  IkeM  not  to  ran  daring  the  mi- 
nority at  legatees  daiming  nnder  the  will  of  a 
gcantor,  who  daring  life  retained  control,  etc., 
of  the  deed  under  which  the  grantee  therein 
named  claimed. 


8.  APFxa*  ASB  Banok  •asllSIMS)— BcnSMAi, 
— BnBOT  OR  Pasties  Not  Appsaxnie. 
AdoltB  wko  did  not  aaswer,  and  agaiast 
whom  dribnlt  Jadgment  was  rendered,  are  not 
wtitled  to  relief,  though  the  judgment,  whidi 
was  adverse  to  other  parties  having  the  same 
title,  was  reversed  on  the  appeal  of  such  par- 
ties. 

0.  SUBKOOATION   «E923(6)— SCXGHT  TO. 

A  grantee  named  in  dead  which  never  be- 
came effective,  because  the  grantor  during  his 
life  retained  control  thereof,  held  not  subrogated 
to  the  lien  of  vendor's  lien  notes  against  the 
property,  which  he  discharged. 

la  Ihfants  «E9il5— Apfeait-Pboteotioh  of 
MXHOBS  Not  Apfealino. 
The  apjiellate  court,  on  reversing  an  adverse 
judgment  on  appeal  of  some  of  the  parties,  etc^ 
will  protect  the  interest  of  minors  having  the 
same  title,  though  they  did  not  appeal. 

Appeal  '  from  District  Gonrt,  Armstrong 
Gonnty;  Htigh  h.  Umpbres;  Jndge. 

Action  by  Otto  Eckert  and  others  against 
S.  B.  Stewart  and  others.  From  a  Judg- 
ment for  defendants,  plaintiffs  appeal.  Ba- 
versed  in  part  and  affirmed  In  part 

Reeder  &  Reeder  and  J.  B.  Dooley,  all  of 
Amarlllo,  fbr  appellants. 

J.  N.  Browning  and  I*  O.  Barrett,  both  of 
Amarlllo,  and  X  S.  StalUngs  and  W.  A.  Wil- 
son, both  of  Claude,  for  appelleee. 

HUFF,  G.  J.  This  Is  an  appeal  from  a 
Judgment  rendered  upon  an  Instmctsd  ver- 
dict The  asslgnmentB  present  as  error  the 
refusal  of  the  court  to  instruct  a  verdict  for 
the  appellants,  and  the  refusal  of  requested 
cbaiges  submitting  certain  Isaues  of  faet 
and  error  <m  the  part  of  the  court  In  taking 
the  case  from  the  Jury  and  directing  a  ver- 
dict, ^nie  questions  Involved  wUl  require 
a  somewhat  lengthy  statement  of  the  facts 
and  Issues. 

The  controversy  Is  over  the  title  to  a  sec- 
tion of  land  In  Armstrong  county  (section  No. 
177,  block  B4),  which  wbb  owned  by  C.  W. 
Stewart  and  his  wife,  Mary  Stewart,  during 
their  lifetime,  and  a  part  of  their  community 
estate.  The  question  Involved  Is  whether 
the  land  passed  to  S.  B.  Stewart  by  deed  to 
blm  from  C.  W.  and  Mary  A.  Stewart,  or 
passed  by  their  will  to  the  named  children 
and  grandchildren  of  C.  W.  and  Mary  Stew* 
art,  as  Joint  residuary  devisees.  The  plain- 
tiffs, appellants  here.  Otto  Bckert  and  his 
wife.  Minnie  Eckert.  Q.  D.  Black  and  his  wife, 
Hermie  Blade,  and  CSiarles  Taylor,  filed  their 
first  amended  original  petitloa  June  Ifi,  191B, 
making  new  parties.  The  parties  defendant 
are  S.  B.  Stewart,  Mrs.  Joe  Stewart,  Ida 
Stewart,  Charles  Stewart,  Jr.,.  Nannie  Stew< 
art,  C.  E.  Stewart,  QharleB  Stewart.  Ambrose 
Stewart,  Jr.,  May  Stewart,  and  Jeb  Stewart. 
The  petition  set  up  the  respective  Interests 
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of  the  idalntm  and  defendants  to  the  aefr' 
tion  ot  land  under  two  wills,  properly  pro- 
bated, one  by  0.  W.  Stewart,  the  father  and 
grandfather  of  the  partlee,  and  one  by  Mary 
A.  Stewart,  the  mother  and  grandmother  of 
the  parties.  The  respective  Interests  of  the 
parties,  as  set  out  In  the  petition  under  the 
two  wills,  it  is  not  deemed  necessary  to  state 
at  this  time.  The  petition  songbt  to  have  the 
interests  of  the  respective  parties  ascertain- 
ed and  the  land  partitioned  between  them. 
The  original  petition  of  the  plaintiff  declared 
against  S.  B.  Stewart  alone  In  trespass  to  try 
title,  suing  for  their  alleged  interest  In  the 
land.  That  petition  was  filed  September  23, 
1915.  The  amended  original  petition  set  out 
more  fully  their  claim  under  the  will,  but 
no  new  parties  were  brought  In  by  the  amend- 
ment, which  was  filed  Jane  16,  1916.  J.  B. 
Stewart  answered  by  general  denial  and  not 
guilty,  and  specially  alleged  that  at  the  time 
O.  W.  and  Mary  A.  Stewart  made  their  T»- 
spectlve  wills  that  they  had  no  legal  title  to 
the  land,  bnt  that  the  section  belonged  to 
8.  B.  Stewart.  He  also  pleaded  in  bar  the 
three  and  five  year  statutes  of  limitation 
against  all  parties.  Mrs.  Joe  Stewart,  the 
wife  of  S.  B.  Stewart,  adopted  the  answer 
of  her  husband.  The  minors,  Ida  Stewart, 
Charles  Stewart,  Jr.,  Nannie  Stewart,  Mur- 
riU  Stewart,  Ambrose  Stewart,  Jr.,  and  O.  K. 
A.  Stewart  answered  by  guardian  ad  litem 
appointed  by  the  trial  court,  and  they  adopt- 
ed the  pleadings  of  the  plaintiff.  By  supple- 
ment answer  S.  B.  Stewart  and  wife  set  up 
the  right  of  subrogation  to  certain  vendor's 
lien  notes  paid  off  by  S.  B.  Stewart,  and  also 
set  np  a  deed  executed  by  G.  W.  and  Mary 
A.  Stewart  to  the  land,  conveying  the  same 
ta  S.  B.  Stewart,  and  alleged  that  they  did 
not  know  of  the  deed  at  the  time  the  wVOa 
were  probated  and  not  until  some  time  after. 
The  plaintiffs,  by  supplemental  petition,  an- 
swered that  the  deed  was  never  delivered,  and 
would  not  support  the  statute  of  limitations ; 
that  the  deed  never  passed  from  the  control 
or  dominion  of  C.  W.  Stewart ;  and  they  also 
pleaded  the  statutes  of  limitations,  three,  fbur, 
and  tea  years,  against  Stewart's  plea  of  snb- 
rogatlon.  The  defendant  S.  B.  Stewart  and 
wife  also  filed  a  trial  amendment,  which  at 
this  time  Is  not  necessary  to  set  out.  TiM 
trial  court  directed  the  Jury  to  return  a  ver- 
dict in  favor  of  S.  B.  Stewart  against  all  the 
other  parties  to  the  suit,  and  Judgment  was 
accordingly  so  rendered.  Charles  Stewart, 
Mary  Stewart,  Jeb  Stewart,  and  Ambrose 
Stewart  filed  no  answer,  and  d^anlt  Judg- 
ment was  rendered  against  them. 

The  appellants  Minnie  Eckert,  Hermle 
Black  and  GImiiea  Taylor  are  the  chil- 
dren of  Mrs.  Sophia  Catherine  Stewart  Tay- 
lor, a  daughter  of  O.  W.  and  Bilary  A.  Stew- 
art Mrs.  Taylor,  the  mother  of  plaintiff, 
died  December,  1906.  S.  B.  Stewart,  Ambrose 
Stewart;  and  Charles  Stewart  are  the  sons  of 


O.  W.  and  Mary  A.  Stevarb  Ambrase  Stew- 
art had  no  children.  The  minors  Ida,  diariesi 
C.  K.,  and  Nannie  are  tb»  children  of  8. 
B.  Stewart  and  grandchildren  of  C.  W.  and 
Mary  A.  Stewart  May,  Jeb,  Murrlll,  Am- 
brose, and  O.  K.  A.  Stewart  are  the  children 
of  Charles  Stewart  May  and  Jeb  were  of 
age  at  the  Institution  of  the  suit ;  the  other 
three  are  minors,  represented  by  the  guardi- 
an ad  litem.  C.  W.  Stewart  and  Mart  .A. 
Stewart  executed  a  warranty  deed  In  the 
usual  form,  conveying  the  section  of  land  in 
41uestion,  No.  177,  to  S.  B.  Stewart  It  was 
acknowledged  In  due  form,  and  dated  Septem- 
ber 24,  1906,  reciting  therein  the  considera- 
tion to  be  "one  dollar  cash,  and  the  assump- 
tion and  payment  by  said  S.  B.  Stewart  of 
one-third  of  two  promissory  vendor's  lien 
notes,  each  for- the  sum  of  $1,493.00,  with  a 
credit  of  f^Kt.OO,  due  on  November  1,  1005, 
respectively,  payable  to  Wm.  Brooks,  Close, 
and  Bd  Ford  North,  for  the  premises  herein- 
after described,  and  section  No.  139  and  179, 
In  block  B4,  H.  &  G.  N.  By.  Oo.,  Armstrong 
county,  Texas,  and  other  valuable  considera- 
tions"; retaining  a  vendor's  lien  until  the 
notes  and  Interest  were  fully  paid.  This 
deed  was  filed  for  record  the  aoth  day  of 
AprU,  1811.  On  October  IS,  A.  D.  1906,  Wm. 
Brooks  Close  and  Bd  Ford  North  executed 
a  release  of  the  above  vendor's  lien  notes. 
In  which  release  it  was  recited  they  had  con- 
veyed the  three  sections  of  land,  Nos.  139, 
177,  and  179,  to  C.  W.  Stewart  on  the  25th 
day  of  August  1902,  by  deed  of  that  date^ 
and  in  said  deed  retained  vendor's  lien  on 
said  section  to  secure  part  of  the  purchase 
money  evidenced  by  three  notes  for  $1,403 
each,  payable  to  the  order  of  the  grantors, 
November  1,  1003,  1904,  and  1905,  respective- 
ly, with  8  per  cent  Interest;  that  the  notes 
had  been  paid  to  than,  for  whl(^  they  did 
thereby  release,  discharge,  and  quitclaim 
unto  O.  W,  Stewart  all  right  and  tlUe,  In- 
terest and  estate,  to  the  land,  etc.  This  re- 
lease was  recorded  Novembo'  17,  1906.  On 
the  27th  day  of  November,  1906,  O.  W.  Stew- 
art made  his  will,  and  in  the  preamble 
thereof  he  recited:  "Being  desirous  of  dis- 
posing of  all  the  estate  of  which  I  may  die 
possessed,"  he  made  and  published  the  win 
as  his  last  will  and  testament  The  second 
dause  expresses  a  desire  that  his  Just  debts, 
etc.,  be  first  paid  out  of  his  estate.  By  the 
third  clause  he  gave  to  his  son  Charles  Stew- 
art all  of  section  138,  block  B4,  and  also  all 
of  section  144,  blodc  64,  In  Armstrong  coun- 
ty. By  the  fourth  clause  he  gave  to  hla  son 
S.  B.  Stewart  all  of  section  179,  in  block  B4. 
The  fifth  clause  directed,  after  his  death. 
that  his  debts  shonid  be  paid  o«t  of  any  per- 
sonal property  ef  which  he  died  possessed. 
"And  If  that  be  not  sufficient  to  discharge 
all  such  debts,  then  that  the  remainder  there- 
of shall  be  paid,  out  «f  the  prooesds  ot 
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tton  Na  177,.  In  AraattODg  eoonty,  Texas." 
The  sixth  cUum: 

"I  further  desire  asd  direct  that,  after  the 
pajment  of  all  mj  just  debts,  the  remainder  of 
the  property  of  whlcli  I  micy  die  possessed, 
whether  tb.e  same  be  real,  personal,  or  mixed, 
choses  in  action  or  cfaoaes  in  possession,  and 
wheresoever  the  same  may  be  located  or  to  be 
found,  shall  jiass  to  all  my  children  then  living, 
share  and  share  alike.  If  any  shall  die  before 
I  do,  then  the  share  of  such  a  one  is  hereby 
bequeathed  to  the  dilldren  of  snch  decedent. 
And  I  hereby  give  and  beqneath  to  my  said 
children  S.  B.  Stewart,  of  Armstrong  county, 
T«zas,  tSisiles  Stewart,  of  Fergus  connty, 
Montana,  Ambrose.  Stewart,  Prescott,  Arisona, 
and  Mrs.  Sophia  K.  Stewart  Taylor,  of  Arm- 
strong county,  Texas,  all  my  personal  estate 
and  all  my  real  estate  or  other  property  of  what- 
soever kind  or  character,  wheresoever  located  or 
to  he  fonnd,  to  each  share  and  share  alike,  sub- 
ject to  the  paymoit  of  sU  my  Just  debts,  and 
to  the  property  heretofore  bequeathed  to  S.  B. 
Stewart  and  Charles  Stewart,  in  paragraphs 
3  and  4  hereof." 

By  the  seventh  paragraph  S.  B.  Stewart 
was  made  sole  executor,  without  bond,  and 
that  no  action  be  had  exc^t  to  probate 
the  will,  etc.  On  the  28th  day  of  Decem- 
ber, ifloe,  Mary  A.  Stewart  made  her  will, 
whldi  in  every  particular  is  the  same  as  thait 
of  her  husband,  O.  W.  Stewart,  except  the 
dxth  itaragraph,  in  which  she  devises  "to  my 
beloved  grandchildi«a,  dilldren  of  my  beloved 
sons,  8.  B.  Stewart  and  Charles  Stewart, 
and  my  beloved  daughter,  Kate  Taylor,  de- 
ceased," abare  and  share  alike;  and  Is  also 
different  In  that  she  nmnlnated  CSbarles  Stew- 
art and  S.  B.  Stewart  as  Independent  ex- 
ecutors of  her  wUL  O.  W.  Stewart  died  Feb- 
ruary 21,  1907,  and  S.  B.  Stewart  In  May, 
1907,  filed  his  apidlcatlon  to  probate  the  will 
of  his  father,  a  W.  Stewart,  and  qualified 
as  his  executor,  and  returned  and  had  ap- 
proved an  inventory  of  the  estate.  The  seo- 
tion  of  land  In  question  was  included  In  the 
inventory  as  the  property  of  the  estate. 
Mary  A.  Stewart  died  September,  1908,  and 
in  February,  1909,  S.  B.  Stewart  filed  appUca- 
tlon  to  prcitate  her  will  and  to  be  appointed 
executor,  which  was  granted,  and  he  qualified 
as  sudi  executor,  and  In  that  Inventory  the 
land  In  question  was  rendered  as  part  of  the 
estate.  The  facts  In  this  case  show  that  S. 
B.  Stewart  knew  nothing  of  the  deed  made 
by  his  father  and  mother,  C.  W.  and  Mary  A. 
Stewart,  September  24,  1906,  until  after  he 
had  probated  the  win.  It  was  not  delivered 
to  blm  by  them  or  placed  of  record  until 
after  the  death  of  the  grantors  therein,  and 
long  after  their  wills  had  been  probated  and 
all  debts  paid  out  of  the  personal  property 
as  directed  by  the  wills,  and  not  until  appellee 
Stewart  went  to  the  First  National  Bank  of 
AinarUlo  to  obtain  his  Cbe(%s  and  vouchers 
wiildi  were  In  the  bank  preparatory  to  filing 
or  maJdng  his  report  as  executor  under 
th*  two  wills,  wben  his  attention  was 


to  the  envelope  In  wUldt  the  dead  was  sealed 
bp,  together  with  some  Indorsements  made 
on  the  envelope  by  the  cashier  whoi  he  re- 
ceived tbi  dead  fix>m  Mr.  James,  and  the 
letter  by  James  sealed  up  wlt2k  the  deed. 
O.  M.  James,  who  took  the  aCknowledg* 
ment  of  C  W.  and  Maty  A.  Stewart  to  the 
deed,  was  Justloe  of  the  peace  and  notary 
pabllc,  living  at  the  tine  in  WaeOibum.  C  W. 
Stewart  sent  fOr  James,  and)  he  and  Judge 
Iiogne  went  to  Stewart's  place,  and  Logue 
wrote  the  deed.  On  that  occasfon  there 
were  several  deeds  made  and  signed  by  Ste- 
wart and  his  wife,  and  the  deed  to  the  land 
in  question  was  signed  lasL  James  says  at 
the  time  Stewart  and  his  wife  signed  It  there 
was  no  one  present  but  the  three — James,  the 
old  man,  and  his  wlta  In  the  iweeence  of 
the  wife  the  old  gentleman  said  he  was  mak- 
ing the  deed  to  Sam  (8.  B.  Stewart),  and  was 
sure  Sam  would  not  ttcotipt  it  during  his 
life;  that  he  and  his  wife  had  lived  with 
Sam  a  number  of  years,  and  he  felt  that 
they  had  been  an  incumbrance  to  him  more 
than  the  other  children.  After  the  acknowl- 
edgments were  taken  to  the  deed,  O.  W.  Stew- 
art d^vered  the  deed  to  James,  with  the  re- 
({Best  that  he  (James)  comply  with  0.  W. 
Stewart's  request,  which  was  he — 

"instructed  me  to  put  it  in  the  Viist  Nation- 
al Bank  of  Amarillo,  with  instructions  to  be 
delivered  to  Sam  after  his  death,  but  to  ranain 
the  old  man's  property  dtuing  his  lifetime.  As 
to  the  words  he  used,  I  wlU  say  that  he  first 
tioid  me  to  write  this  note  to  the  First  National 
Bank,  explaining  to  them  the  purpose  of  the 
deed,  and  I  wrote  the  note  in  accordance  with 
the  fequesL  I  wrote  the  note  at  Washburn  in 
the  store,  but  did  not  write-  it  on  the  same  day 
that  I  took  the  acknowledgment  to  the  deed.  I 
don't  remember  how  long  it  was  itfterwards,  but 
I  wrote  it  the  day  I  went  to  AmaxUlo  and  de- 
livered the  deed." 

The  witness  IdenUfled  the  note  so  wrltt^i. 
The  note  is  dated  the  27th  of  September, 
1906. 

"When  he  talked  to  me  about  taking  it  to 
Amarillo  and  depositing  it  with  the  First  Na- 
tional Bank,  he  said  that  it  would  remain  his 
property,  and  it  was  my  Intention  to  write  it 
down  as  nearly  as  I  remember  it  at  the  time 
what  he  said,  just  as  nearly  as  I  could,  and  in 
the  words  that  he  told  me." 

Ibis  note  reads: 

"To  the  First  National  Bank  of  Amarillo, 
Texas— Gentlemen:  This  deed  is  deposited  with 
you  tmder  this  mutual  agreement  that  this 
deed  is  to  be  delivered  to  O.  W.  Stewart  at 
any  time  he  sees  fit  to  demand  it ;  but,  in  case 
he  does  not  demand  it  during  his  lifetime,  after 
his  death  this  deed  is  to  become  the  property 
of  S.  B.  Stewart,  but  not  until  then." 

James  testified  that  the  Writing  conveyed 
the  idea  Stewart  conveyed  to  him  In  the 
fewest  words  In  which  he  could  express  It 
Wfien  he  handed  the  papers  to  the  cashier 
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Lowndes,  the  oashler  Btid,  "We  had  better 
write  something  oa  the  envelope  bo  it  could 
be  recognised  at  once,"  and  he  wrote,  be 
thtnka,  "The  property  of  O.  W.  Stewart,  to  he 
delivered  to  S.  B.  Stewart  at  my  death. 
[Signed]  a  W.  Stewart"  When  asked  If  be 
did  not  tell  counsel  that  the  Indorsement 
on  the  envelope  was,  "To  be  delivered  to  8- 
B.  Stewart  at  my  death,"  be  stated  that  he 
believed  he  did  teU  him  that,  but  that  It 
itruck  him  that  It  conveyed  the  same  Idea 
AS  his  testimony.  The  Indorsnnent  was  at 
the  suggestion  of  Lowndes,  and  was  not 
Stewart's  words,  and  was  only  put  on  the 
envel(H)e  to  identify  the  papers.  The  wit- 
ness further  stated : 

"His  request  to  me  was  that  I  put  this  let- 
ter—this deed— in  the  Flist  National  Bank,  aqd 
to  tell  Mr.  Lowndes  that  he  was  putting  that 
deed  there  to  be  delivered  to  Sam  at  his  death, 
hat  to  remain  his  property;  that  he  could  call 
for  it  at  any  time  during  his  lifetime,  but  if 
he  did  not  call  for  it,  and  it'remained  in  his 
pdsseRsion,  at  his  death  to  be  delivered  to  Sam 
Stewart." 

James  also  states  the  old  gentleman  said 
if  he  left  tills  sectl(»  undisposed  of  it  would 
be  divided  among  the  heirs,  and  that  Sam 
was  entitled  to  more  than  the  others;  that 
he  was  leaving  some  other  property  which 
would  be  divided.  Mr,  Fuqua,  the  president 
of  the  bank,  testified  substantially  that  some 
time  before  C.  W.  Stewart  died  he  talked 
to  him  about  distributing  his  prop»ty  among 
his  children  by  deed.  Mr.  Fuqua,  who  ap- 
pears to  have  been  an  old  business  friend 
of  Mr.  Stewart's  advised  him  not  to  dispose 
of  his  property  In.  that  way,  but  suggested 
to  him  to  do  so  by  will.  At  that  time  there 
was  a  lawyer  In  the  bank  by  the  name  of 
Douglas  Wilson,  and  Mr.  Fuqua  recommend- 
ed blm  to  Mr.  Stewart  Wilson  was  called, 
and  he  prepared  C.  W.  Stewart's  will  In 
D'uqua's  office  at  that  time.  Fuqua  did  not 
read  the  will,  or  did  not  recollect  having 
done  so.  Mr.  Fuqua  could  not  recollect  the 
date,  but  the  will  Is  dated  November  27, 1906. 
'XSvo  witnesses  who  signed  the  will  were  then 
employed  In  the  bank.  Mr.  Fuqua  appears  to 
bave  known  something  of  the  deposit  of  the 
deed,  is  question  with  the  bank  at  the  time  of 
the  conversation  with  Stewart  O.  W.  Stew- 
art told  blm  Sam  was  to  pay  some  indebted- 
ness against  that  section  or  had  done  so,  and 
tbat  be  wanted  to  let  Sam  have  that  land. 
Me  could  not  fix  the  time  this  conversation 
occurred  with  reference  to  making  the  will 
or  any  of  the  conversation.  S.  B.  Stewart 
said  he  paid  off  the  vendor's  lien  notes  men- 
tioned lu  the  deed,  and  offered  in  evidence 
bis  canceled  checks  dated  November  7,  1906, 
together  with  a  letter  from  the  caller  of  the 
bank  sending  to  him  canceled  notes,  etc.  S. 
B.  Stewart  did  not  learn  of  the  deed  until 
after  t)oth  wills  were  probated.  In  uotlfyiag 
the  plaintiffs  that  be  i^ad  the  deed  he  did  oot 


at  tbe  tUne  tall  tbem  of  the  letter  placed  up 
with  tbe  deed,  as  he  consldeied  it  bis  land 
after  bis  fattot's  death.  It  is  agreed  that 
the  personal  property  paid  off  all  the  debts 
against  both  estates,  and  attee  paying  off 
title  debts  the  «xecator  had  a  surplus  to  make 
a  dlstrlDutioii  to  die  aereral  <^lldren,  and  did 
make  snob  dlstrlbutton.  8.  B.  Stewart  also 
testUed  that  he  Intended  to  pay  the  lieu 
against  the  land  In  full,  and  did  pay  It,  and 
secure  the  release  and  recorded  it  The  teth 
tlmony  of  S.  B.  Stewart  also  shows  that  he 
tiled  on  two  sections  of  scho<fl  land,  and  that 
Us  father  filed  <m  two  secttons  and  b  tbree- 
quarter  secttoo;  afterwards  tlie  three  sec- 
tions, 13l»,  179,  and  177,  were  purchased,  and 
Ills  father  executed  the  vendor's  lien  notes 
heretofore  set  out  in  the  release.  Tbe  record 
shows,  we  think,  that  the  deed  to  these  sec- 
tions was  to  C.  W.  iStewart  8.  B.  Stewart 
and  U.  W.  Stewart  were  partners  in  tbe  stock 
business  untU  19U5,  when  they  closed  out  tbe 
business  by  disposing  of  tbe  stodc  and  pay- 
ing off  the  debts  of  tbe  partnership.  The  evi- 
dence shows  tliat  Mrs.  Sophia  K.  Stewart 
xaylor,  tiM  mother  of  the  plalntlfliB  and  tbe 
daughter  of  O.  W.  and  Mary  A.  Stewart, 
menubued  in  tbe  will,  died  before  O.  W. 
Stewart 

11 -S]  It  is  urged  by  appellee  that  the  deliv- 
ery of  the  deed  to  the  First  National  Bank 
was  a  present  conveyance  of  tbe  fee-simple 
tlUe  to  section  177  to  a  B>,  Stewart,  with 
only  the  right  to  use  the  land  during  the  life- 
time of  iX  W.  and  Mary  A.  Stewart  It  Is 
elementary  that,  in  order  for  a  deed  to  oper- 
ate as  a  conveyance^  tbere  must  have  been 
delivery  with  the  intent  and  purpose  on  tbe 
part  of  the  grantor  to  relinquish  control  of 
the  deed.  St^ban  v.  MUmo  Bank,  69  Tex. 
618,  «  a.  W.  tSBt.  We  understand,  where  a 
grantor  parts  with  an  control  over  his  deed 
When  he  deUvers  it  to  4  third  person  for  de- 
livery to  his  grantee  on  tbe  grantor's  death, 
tbe  conveyance  takes  Immediate  effect,  and 
vests  In  tbe  g^rantee  title  to  commence  after 
the  grantor's  death,  but  otherwise  it  does 
not.  Urims  v.  \Payne,  92  Tex.  293,  47  S.  W. 
978;  s.  c,  22  Tex.  Civ.  App.  619,  55  S.  W. 
767. 

'me  case  of  Henry  v.  Phillips,  105  Tex.  459, 
ISI  S.  W.  sua,  as  we  imderstand  that  case, 
aoes  not  hold  to  tbe  contrary.  In  that  case 
the  verdict  of  the  Jury  established  the  tact 
that  the  grantor  deeded  to  his  two  stepdaugh- 
ters certain  land,  and  he  delivered  it  to  the, 
cashier  of  a  bank  for  safe-keying,  saying  It 
was  a  deed  to  some  land  to  them,  to  be  deliv- 
ered to  them  after  his  death.  It  was  simply 
held  In  that  case  that  audU  a  delivery  passed 
the  title,  which  operated  as  a  present  convey- 
ance, passing  the  title,  whi<^  could  not  be 
revoked  by  the  grantor.  The  court  said:  "It 
had  precisely  the  same  effect  as  if  he  had 
madeiand  delirered  tbe  deed  to  the  grantees. 


Digitized  by  VjOOQIC 


Tex.) 


EOKERT  ▼.  STEWART 


321 


conreytng  tbe  tee,  reserrlag  to  himself  In  the 
deed  tbe  Tise  and  enjoyment  ot  the  land  for 
and  daring  his  natural  Ufa."  When  a  deed 
Is  delivered  unconditionally  to  a  third  party, 
to  be  delivered  to  tbe  grantee  after  the  death 
of  tbe  grantor,  without  any  control  of  the 
same  by  the  grantor,  the  deed  takes  effect  by 
relaUtm  firom  the  time  of  the  first  delivery. 
Mcnolght  ▼.  Reed,  30  Tex.  Civ.  App.  204,  71 
S.  W.  318,  dtlng  U'Kelly  v.  O'Kelly.  48  Masa 
(8  Mete.)  436,  and  Parker  r.  Spencer,  61  Tex. 
162. 

The  case  of  Taylor  v.  Sanford,  106  Tex. 
aiu,  vm  H.  W.  661.  Is  not  la  point  on  the 
question  here  involved.  In  that  case  the 
graator  executed  the  deed,  filed  It  for  record, 
and  notiUed  the  grantee  that  as  soon  as  it 
was  recorded  it  would  be  sent  to  her,  manl- 
Xestlng  «n  unmistakable  Intention  to  give 
her  the  land  and  to  send  her  the  deed.  There 
was  no  pretense  on  Ms  part  of  a  right  to 
control  the  deed  during  bis  Ufe,  nor  Is  there 
any  question  of  revocation  in  that  case.  In 
that  case  it  was  an  unconditional  delivery 
and  beyond  the  power  of  the  grantor  to  re- 
call. It  may  be  under  the  case  of  Henry  v. 
PhilUps,  supra,  if  O.  W.  and  Mary  A.  Stewart 
made  no  other  disposition  of  tbe  pr6i)erty 
Deiore  their  death,  and  If  they  had  not  de- 
manded the  deed,  that  at  their  death  tbe 
property  wonld  have  vested  In  S.  B.  Stewart. 
That  case  would  seem  to  authorize  such  a 
holding,  but  does  not  authorize  tbe  holding 
tbat.  If  tbe  land  had  been  disposed  of  to  others 
before  death  by  the  grantors,  nevertlieless 
tbe  title  would  vest  In  tbe  grantee.  We  do 
not  feel  justified  tn  holding  tbat  the  above 
case,  in  its  holding.  Is  dicta  that  if  the  gran- 
tor retained  control  of  the  deed  during  his 
life,  if  tbe  land  was  not  disposed  of  by  him, 
the  deed  would  pass  the  title  to  the  grantee 
as  Insisted  by  appellant.  It  would  seem  that 
tbe  facts  established  tor  the  verdict  of  the 
jury  in  that  case  rendered  it  unnecessary  to 
bold  further  tbat,  if  they  had  found  the 
aeed  was  under  the  control  of  the  grantor', 
such  ilndlng  would  not  have  aO'ected  the  Is- 
sue, but  we  cannot  say  the  question  was  not 
inroived  in  considering  the  case;  and  In  re- 
viewing the  opinion  of  tbe  Court  of  Cavil  Ap- 
peals therein  the  court  bases  Its  holding  up- 
on the  case  of  Belden  v.  Carter,  4  Day  (Conn.) 
66,  4  Am.  Deo.  186,  and  quotes  therefrom. 
We  select  this  from  tbe  Belden  Case: 

"The  grantor  delivered  the  deed  to  Wright 
with  the  reservation  of  a  power  to  countermand 
it;  but  this  makes  no  difference,  for  it  was 
in  tbe  nature  of  a  testamentary  disposition  of 
real  estate,  and  was  revocable  by  tbe  grantor 
dnrinc  bis  life,  without  an  exinress  leservation 
of  tbat  power." 

Our  Suinvme  Court  saM,  after  quoting 
from  the  above  case,  tbat  it  was  Immatwial 
wbetber  be  released  coatrel  of  tbe  deed  aft- 
er depositing  It  in  tbe  b<mk,  in  order  to  show 
tbe  purpose  and  intent  ot  tbe  grantor  in  tbe 
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deed  and  in  delivering  it,  but  the  court  fur- 
ther says: 

"It  the  deed  had  been  taken  by  Patillo  (the 
grantor)  during  his  lifetime  from  the  bank,  and 
found  among  bis  effects  after  his  death,  and  the 
land  not  otherwise  disposed  of  by  him,  in  view 
e^  Ms  declaration  to  Simpson,  the  grantees 
would  unqueatioiiaMy  take  the  title  to  tbe 
land  under  tbe  deed." 

Tbe  court  again  announces  the  right  to  as- 
sert title  under  deed  after  death  of  the 
grantor,  but  again  qualifies  that  right  by  say- 
ing, "and  the  property  not  otherwise  disposed 
of."  The  opinion  clearly  recognises  the  right 
In  the  grantor  when  he  retains  control  of 
the  deed  to  otherwise  dispose  of  the'  property 
before  his  death.  Tbe  case  of  Wren  v.  Coffey, 
26  S.  W..  142,  construed  a  deed  in  the  usual 
form,  with  this  clause  added,  "All  our  rl^t, 
title,  and  Interest  In  and  to  our  homestead  tn 
said  Van  Winkler  survey,  should  we  not  sell 
or  dispose  of  the  same  before  death,"  as  tes- 
tamentary, not  a  deed  vesting  a  present  es- 
tate. Tbe  grantee  therein  was  held  not  to 
have  title  superior  to  a  subsequent  grantee 
of  the  grantors.  That  case  cites  and  quotes 
from  Carlton  v.  Cameron,' 64  Tex.  77,  38  Am. 
Bep.   620. 

While  tbe  cases  in  our  courts  are  some- 
what difficult  to  recondie,  we  yet  believe  it 
Is  recognized  in  all  of  them,  .when  the  gran- 
tor in  a  deed  reserves  control  of  the  deed  or 
right  to  dispose  of  the  property  during  his 
life,  or  when  a  deed  is  dwoslted  yrltb  a 
third  party,  but  under  the  control  of  the 
grantor,  and  not  to  take  effect  until  after  his 
death,  that  such  control  renders  the  instru- 
ment testamentary  in  oharacter,  with  the 
right  of  revocation  In  the  grantor.  De  BaJ- 
Ugetby  V.  JobnwHi,  23  Tex.  CIt.  App.  272, 
56  S.  W.  86;  Hannlng  v.  Banning,  24  S.  W. 
095. 

The  appellee  cites  cases  such  as  McLaln  v. 
Garrison,  38  Tex.  Civ.  App.  431,  88  S.  W. 
484,  88  S.  W.  284,  112  S.  W.  773.  This  ease, 
and  like  cases,  construe  a  deed  with  all  for- 
mal requisites  of  a  deed  except  the  clause, 
"This  deed  Is  to  take  effect  at  my  death  and 
not  before."  The  case  Is  largely  based  upon 
the  construction  of  the  statute,  artlde  1111. 
R.  O.  S.,  which  provides :  "An  estate  or  free- 
hold or  Inheritance  may  be  made  to  com- 
mence in  futuro,  by  dead  or  conv^ance,'  in 
like  manner  as  by  wlU."  .  In  tbe  case  of  Grl£- 
fis  V.  Payne,  supra,  the  Supreme  Court  held 
the  above  article  did  not  a^pply  In  that  case. 
The  question  there  depended  cm  whether 
there  was  a  delivery  with  or  without  retain- 
ing control  of  the  deed  by.  the  grantor,  as  la 
this  case.  On  motlMi  for  rehearing.  In  tJie 
case  of  McLain  et  nl.  v.  Garrison,  reported 
In  38  Tex.  Civ.  App.  431,  89  S.  W.  284,  Judge 
Flsh«^  set  out  in  full  the  opinion  in  jibner 
V.  Moore,  106  Ala.  181, 18  South.  61.  and,  as 
pertlnmt  to  the  inquiry  here,  we  quote  from 
the  latter  case: 
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"Vnil8  ar*  ambulatory  darins  the  life  of  the 
testator,  and  axe  necessarily  revocable;  but 
deeds  take  effect  by  deUvexy,  and  are  operative 
and  binding  during  the  life  of  the  grantor.  As 
was  said  in  Ooker  v.  Smith,  M  Ala.  28T.  10 
South.  268  (16  I^  B.  A.  576):  The  Intention 
of  the  maker  is  the  nltimate  object  of  the  in- 
quiiy,  whether  it  was  intended  to  be  ambolar 
tory  and  revocable^  or  to  create  rights  and  in- 
terest at  the  time  of  the  execution  which  are 
irrevocable.  If  the  instrument  cannot  be  re- 
voked, defeated,  or  impaired  by  the  act  of  the 
grantor,  it  is  a  deed ;  but  if  the  estate,  title,  or 
interest  is  dependent  on  the  death  of  the  tes- 
tator—if in  him  resides  the  unqualified  power  of 
revocation— it  is  a  will.'  " 

8  R.  O.  L.  I  60,  "Deeds,"  p.  895,  states  as 
a  generally  accepted  rule  In  part  the  follow- 
ing: 

"If  the  deed  is  not  delivered  (during  the  life- 
time of  the  grantor),  and  it  is  held  by  the  cus- 
todian subject  to  the  order  of  the  grantor,  who 
does  not  part  with  all  control  over  it,  retain- 
ing the  right  to  reclaim  or  recall  it,  the  trans- 
action will  usually  be  construed  as  an  attempt- 
ed testamentary  disposition,  which  can  be  ef- 
fected only  by  an  instrument  in  writing  execut- 
ed in  conformity  with  the  statute  of  wins." 
"There  is  no  delivery  when  the  deposit  with 
the  third  person  is  not  accompanied  by  an  in- 
tention to  part  with  all  control  over  the  deed. 
In  doing  so  the  power  to  revoke  or  tb  daim  tbn 
deed  mast  be  given  up  and  all  power  over  it 
surrendered."  Devlin  on  Real  Estate,  "Deeds," 
c.  12,  vol.  1,  p.  384,  I  261a  and  260  (3d  Ed.) ; 
Moore  v.  Trott,  156  Cal.  353,  104  Pac.  578,  134 
Am.  St.  Rep.  131;  notes  to  Jackson  v.  Ja<±- 
son,  Ann.  Gas.  1915C,  pp.  378,  380. 

Belden  v.  Garter,  4  Day  (Ctonn.)  66,  4  Am. 
Dec.  185,  denies  the  necessity  of  the  grantor 
parting  with  all  control  and  dominion  over 
the  deed.  The  Connecticut  Supreme  Oourt  In 
the  case  of  Grilley  t.  AtMns,  78  Conn.  380, 
62  AU.  337,  4  Ia.  R.  A.  (N.  S.)  816,  criticizes 
that  case,  and  says:  "The  ruling  npon  this 
last  point  in  the  above  case  la  opposed  to 
the  overwhelming  weight  of  authority. 
•  •  •  And  it  would  not  probably  be  fol- 
lowed in  this  state  to-day.  Be  that  as  it 
may,  our  Supreme  CJourt  has  followed  it,  but 
In  doing  BO  it  has  not  taken  the  power  of  the 
grantor  from  him  during  his  lifetime  to  dis- 
pose of  the  property  where  he  retains  control 
of  the  deed. 

[4,  S]  Under  the  facts  of  this  case  we  do 
not  see  how  there  could  be  any  serious  ques- 
tion that  0.  W.  Stewart  retained  the  deed 
under  his  control  during  his  lifetime.  The 
deed  was  to  be  delivered  to  him  at  any  time 
he  saw  proper  to  demand  It.  Clearly,  this 
was  not  an  unconditional  delivery  to  the 
bank  to  hold  tor  S.  B.  Stewart.  The  notes 
mentioned  In  the  deed  which  the  grantee  was 
to  pay  were  paid  before  the  grantor's  death, 
and  the  Interest  in  the  land  by  virtue  ot  the 
notes  was  released  and  quitclaimed  to  0.  W. 
Stewart.  These  notes  were  also  a  lien  on 
section  179,  bequeathed  to  S.  B.  Stewart  ta 


the  will,  as  well  as  npon  section  177.    The 
wills  bequeathed  this  sectloD  to  S.  B.  Stew- 
art instead  of  section  177.    In  order  to  pass 
the  present  title  to  S.  B.  Stewart  there  must 
have  been  an  unconditional  delivery,    and 
until  there  was  such  delivery  no  title  vested 
by  It    At  any  time  before  O.  W.  Stewart's 
death  he  could  recall  the  deed  or  he  could 
otherwise  dlepose  of  the  land.    By  instruc- 
tions to  James  it  Is  manifest  the  deed  was 
not  to  be  delivered  until  after  the  grantor's 
death.    The  bank  was  to  hold  the  deed  sub- 
ject to  the  control  of  O.  W.  Stewart.    This 
clearly  was  not  a  present  delivery,  and  evi- 
dences clearly  It  was  not  the  intention  of 
the  grantors  that  it  should  be  sudi  a  deliv- 
ery.   If  at  his  death  he  had  not  otherwise 
disposed  of  the  property  with  the  deed  still 
left  In  the  bank,  it  may  be  ooaoeded,  under 
the  holdings  of  our  Supreme  Court,  that  title 
would  have  vested  by  It.    We  think  the  wills 
of  C.  W.  and  Mary  A.  Stewart  disposed  of 
this  property  before  their  death.    TbAt  right 
they  had  reserved  when  th^  deposited  the 
deed  in  the  bank  subject  to  their  control. 
The  wills  manifest  a  desire  to  dispose  of  all 
the  property  of  which  the  testators  died  pos- 
sessed.   They  desired  their  debts  paid  out 
of  the  i>er8onal  property,  but,  U  not  snflScient, 
then  they  were  to  be  paid  oat  of  the  proceeds 
of  section  177;  and  the  concluding  sentence 
of  paragraph  6  gives  and  bequeaths  to  the 
children  and  the  grandchildren  "aU  my  per- 
sonal estate,  and  all  my  real  estate,"  "share 
and  share  alike,"  subject  to  the  debts,  "and 
subject  to  the  proper^  heretofore  bequeath- 
ed to  S.  B.  Stewart  and  Quirles  Stewart  in 
paragraphs  3  and  4  hereof."    The  lands  men- 
tioned in  paragrai^s  3  and  4  were  excepted 
from  the  devise  to  all  the  children  of  all  their 
property.    Argument  would  not  make  more 
clear  the  fact  that  In  their  lifetime  C.  W. 
and  Mary  A.  Stewart  dUvosed  of  the  land  of 
which   they   retained  the  deed  theretofore 
made  under  their  control.    They  gave  their 
son  section  179  In  their  wills  Instead  of  sec- 
tion 177.    The  evidence  In  this  case  Is  that 
section  179  was  improved,  while  section  177 
appears  to  have  been  only  a  grazing  section. 
After  probating  the  will  appellee  Stewart  liv- 
ed on  section  179.    That  section  was  also  lia- 
ble for  the  vendor's  lien  notes  which  Stewart 
says  he  paid. 

In  addition  to  that  fact,  the  record  war- 
rants the  condnslon  that  there  was  a  section 
of  land,  No.  102,  whldi  his  father  had  filed 
on  as  school  land,  and  which  Stewart  owned 
at  the  time  of  this  trial.  It  Is  evident  from 
this  record  that  by  the  will  the  parents  gav« 
to  S.  B.  Stewart  more  than  they  did  to  th« 
others,  unless  it  was  Charles.  O.  W.  Steward 
evidently  took  tbio  advice  of  hia  banker,  an<l 
disposed  of  his  property  by  will.  It  is  mwah 
fest  that  be  acted  at  once  oo  the  adTlce.  aJ 
the  lawyer  In  the  bank  was  at  once  called 
and  drew  up  the  wUL    There  is  notbing  t( 
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show  that  8.  B.  Stewart  bad  any  Tl£ht  to 
section  179,  except  by  Hie  payment  of  the 
notes  against  that  section  and  otbera.  It  is 
act  at  all  probable  from  this  record  that  it 
Ta£  the  pnrpoee  ae  Intent  of  either  O.  W. 
Stewart  or  hla  wife  to  give  by  deed  after  their 
death  section  177,  and  also  to  give  section 
1T9  by  will  to  S.  B.  Stewart.  Op  the  face  of 
the  facts  as  shown  by  this  record,  this  would 
have  been  ^ossly  In  excess  of  what  the  other 
ciiUdrea  received.  The  others  wonid  have  had 
bot  little  from  the  personal  property,  aa  it 
took  nearly  all  that  to  pay  the  debts;  only 
i  very  small  sam  from  the  proceeds  was  left 
after  paying  the  d^ts. 

[I]  The  statute  of  three  years'  llmltatltm 
Kt  tip  by  the  am)ellee  S.  B.  Stewart  is  not 
applicable.  His  claim  Is  not  through  a  regru- 
lar  chain  of  transfers  from  and  under  the 
fovereignty  of  the  soU.  The  chain  from  and 
under  the  sovereignty  of  the  soil  under  which 
tie  claims  was  broken  by  the  wills  of  his 
pantors  before  any  title  could  have  vested 
In  him.  Bnmham  v.  Hardy  Oil  Co.,  108  Tex. 
555, 195  S.  "W.  1139 ;  St  Louis  Union  Trust 
Cb.  T.  Harbangh,  205  S.  W.  496  (11). 

[7,  t]  The  appellants  Instituted  their  suit 
ij;iinst  S.  B.  Stewart  for  the  land  lees  than 
I>Te  years  after  he  obtained  and  filed  the 
deed  to  himself  from  O.  W.  and  Mary  A. 
Stewart  Hence  as  to  ain>ellant8  the  five- 
jears  statnte  will  not  aH>ly.  It  would  not 
nm  against  the  minors.  In  whom  the  will 
rested  an  Interest ;  as  to  the  adults  who  did 
not  answer  the  Judgment  by  default  will  pre- 
dade  thdr  Interest,  and  llmltatkm  as  to  them 
becomes  Inunaterlal. 

[1,11]  To  S.  B.  Stewart's  plea  of  subroga- 
tioo,  the  appellants  Interposed  the  defense 
ot  two,  four,  and  ten  years'  statutes  of  11ml- 
tatkn.  If  S.  B.  Stewart  paid  the  vendor's 
Uai  notes  on  the  land  owing  by  his  father, 
te  did  BO  in  October  or  November,  1906.  This 
nit  was  not  InsUtnted  ontU  1915.  He  did 
HOC  claim  the  land  adverse  to  the  appellants 
laitil  April,  1911.  If  he  made  this  payment 
to  protect  any  Interest  he  bad  in  the  land,  it 
Tas  npon  an  Implied  contract  arising  be- 
tween him  and  his  father,  and  subject  to  be 
barred  by  the  two-years  statnte  of  limita- 
tion. Falres  v.  Godcerell.  88  Tex.  428,  31 
S.  W.  190,  639,  28  Ll  R.  A.  628;  Darrow  v. 
SomiDerhlll,  93  Tex.  92,  S3  S.  W.  680,  77  Am. 
St  Bep.  833;  SnmmerblU  v.  Darrow,  94 
Tei.  71,  57  8.  W.  942 ;  Darrow  v.  Summer- 
te!,  W  Tex.  ClT.  App.  208,  68  S.  W.  158. 

there  was  no  oUigation  upon  him  to  pay 
the  lien,  and  If  be  did  so  It  was  voluntary  on 
Hi  part  It  was  not  at  that  time  an  obligation 
«f  his,  and  was  not  a  lien  on  land  owned  or 
daimed  by  blm.  There  was  no  agre^uent 
that  he  shoold  pay  it  and  be  subrogated  to  the 
r^ts  of  the  Uenbolder.  He  took  a  release  to 
Us  father,  reciting  paymoit,  and  recorded  It, 
m  (odi  paymoit  gave  blm  ho  right  of  sub- 


rogation, in  equity  or  In  law.  The  assump- 
tltm  of  the  debt  waa  never  accepted  by  him ; 
in  fact,  he  knew  nothing  of  this  deed  until 
long  after  he  paid  the  notes,  and  after  the 
wills  had  been  probated,  and  he  qualified  aa 
executor.  But  if  he  knew  and  accepted  un- 
der tills  deed,  this  would  not  give  him  a 
right  of  subrogation.  McDowell  v.  Jones, 
42  Tex.  Olv.  App.  260,  93  8.  W.  476.  He  sets 
up  the  right  of  subrogation  as  vesting  him 
with  the  tltte.  The  right  of  subrogation  did 
not  give  him  title  to  the  land.  In  order  to 
stand  in  the  shoes  of  the  original  vendors  of 
C.  W.  Stewart,  he  must  have  obtained  a  con- 
veyance from  them  of  the  legal  title  held  to 
secure  the  payment  of  the  notes.  This  he. 
did  not  do.  The  mere  showing  that  he  paid 
the  notes  gave  him  neltbw  a  lien  by  subroga- 
tion nor  title.  We  believe  the  Interest  sued 
for  by  aMiellants  passed  to  them  by  the  will, 
and  the  court  erred  in  not  so  charging  the 
Jury,  as  requested.  The  case  will  be  revers- 
ed, with  directi<Mi  tlmt  the  trial  court  enter 
up  a  Judgment,  decreeing  to  the  appellants 
herein  and  plaintiffs  below  the  interests  to 
which  they  are  entitled  imder  the  wUls  of 
their  grandparents,  and  a  Judgment  for  such 
interest  as  the  minors,  represented  by  the 
guardian  ad  litem,  are  entitled  to  under  ttie 
wills,  and  the  court  will  decree  a  partition 
of  the  land  to  be  made  in  accordance  with 
law.  The  minors  are  not  appealing,  and  have 
not  cross-assigned  on  this  appeal;  but  they 
are  by  law  wards  of  the  court  and  it  is  the 
duty  of  the  court,  as  we  conceive  it,  to  see 
that  their  interests  are  protected.  Their  In- 
terests, imder  the  pleadings  and  evidence  In 
the  case,  are  in  common  with  the  plaintiffs 
and  imder  the  same  right.  As  to  the  adults 
who  permitted  Judgment  by  default,  the 
Judgment  will  be  affirmed. 
Beversed  in  part  and  afilrmed  in  part 


SOTTTHBRN  PAO.  CO.  v.  BIBRK8HIBEL 
(No.  891.) 

(Oonrt  of  Civil  Appeals  of  Texas.     M  Pasa 

Dec  B,  1918.     Behearing  Denied  Jan. 

2,  1919.) 

L  Neouobhck   «=39  —  Unxntentioitai.  In- 

JUBT. 

Negligence  is  essential  to  liability  for  un- 
intentional injury. 

2.  Masteb  ano    Sebvant    «=9286<15)— Ihju- 

BIES    TO    SEBVANI    —    FSDEBAI.    EUPLOTEBS' 

LiABiLrrT  Act  —  Neouqerck  —  QrrEsnoN 

FOB  JtJBT. 

Whether  railroad  was  negligent  in  maintain- 
ing a  mail  crane  near  its  track,  according  to 
postal  regolations,  against  which  the  engineer 
struck  his  head  whUe  loiAing  ont  of  his  cab, 
held  for  the  Jury. 
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3.  Mabikb  aitd  Sebtant   •s»204(1)— Fedbb- 

AI.  EuPtATKKfi'  IJABIUIT  ACT  —  AaSUXP- 

noH  or  Risk. 
The  federal  BBiploren*  Inability  Act  (U. 
S.  Comp.  6t.  1916^  {{  8667-8665)  leaves  the 
appiication  of  auumed  risk  as  it  was  at  com- 
mon law,  as  re«ogniEed  and  construed  by  the 
federal   courts. 

4.  Mastbb  ard  Skkvakt  «=3288(2)— Fedbb- 
AL  Employehs'  Liabiutt  Act  —  Assump- 
tion OF  Risk— Question  fob  Juby— Mah. 
Cbans. 

In  an  action  by  a  railroad  engineer  engaged 
in  interstate  commerce  for  injuries  occasioned 
by  being  struck  by  a  mail  erase  whUe  leaning 
out  of  bis  cab,  whether  plaintiff  assumed  the 
risk  held  for  the  jury. 

Appeal  from  District  Oonrt,  BI  Paso  Coun- 
ty, P.  R.  Price,  Judge. 

Actmn  by  W.  S.  Berkshire,  temiiorary  ad- 
ministrator and  personal  representatlTe  of 
the  estate  of  William  A.  Linder,  deceased, 
against  the  Southern  Pacific  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.    Affirmed. 

Beall,  Kemp  &  Nagle,  of  £1  Paso,  for  ap- 
pellant. 

Geo.  E.  Wallace  and  W.  S.  Berkshire,  both 
of  El  Paso,  for  appellee. 

WALTHALL,  J.  W.  S.  Berkshire,  appellee, 
plaintiff  in  the  court  below,  brought  this 
suit  as  temporary  administrator  and  person- 
al representative  of  the  estate  of  William  A. 
Linder,  deceased,  against  appellant,  for  the 
use  and  benefit  of  the  surviving  wife  and 
children  of  the  said  William  A  Linder,  de- 
ceased. William  A.  Linder  was  employed 
by  appellant  as  locomotive  engineer,  run- 
ning between  El  Paso,  Tex.,  and  Lordsburg, 
N.  M.,  and  while  running  and  operating  an 
engine  attached  to  one  of  appellant's  trains, 
between  said  points,  at  Carney,  N.  M.,  de- 
ceased was  struck  by  a  mail  crane  and  was 
thereby  Injured  so  as  to  cause  his  death 
shortly  thereafter. 

Appellee  alleged  negligence  on  the  part  of 
appellant  In  placing  and  maintaining  the 
mail  crane  or  such  portion  of  same  In  such 
close  proximity  to  the  raUroad  track  and 
engine  as  not  to  be  reasonably  safe  for  the 
engineer  In  his  jrasltion  on  the  engine,  in  the 
ordinary  performance  of  his  duties,  and  in 
such  close  proximity  to  the  railroad  track 
and  engine  as  to  strike  deceased  while  oc- 
cupying his  usual  and  customary  position  on 
the  engine,  and  thereby  causing  injuries 
from  which  he  died. 

Appellant  answered  by  general  demurrer, 
general  denial,  by  plea  that  deceased,  Linder, 
met  his  death  while  in  the  employment  of 
appellant  and  while  engaged  in  interstate 
commerce,  and  that  Linder's  death  was  due 
to  risks  and  dangers  assumed  by  him,  for 
which  appellant  was  not  liable. 


A  trial  before  a  Jury  resulted  In  a  verdict 
In  favor  of  appellee  In  the  snm  of  $15,000, 
apportioned  to  the  surviving  wife  and  diU- 
dren. 

Appellant  presents  six  assignments  of  er- 
tor  as  grounds  for  reversal.  The  first  three 
asslgnmmts  are  based  on  the  refusal  of  the 
court  to  give  appellant's  special  charge  to  re- 
turn a  verdict  In  favor  of  am>ellant. 

The  record  shows  that,  at  the  time  of  the 
accident  resulting  In  the  death  of  Linder, 
he  was  engaged  In  operating  an  engine  and 
train  then  engaged  In  interstate  commerce. 
Such  being  the  fact,  the  federal  Elmployers' 
Liability  Act  (Act  AprU  22,  1908,  c.  149,  35 
Stat.  65  [U.  S.  Compk  St  1916.  {{  8657-8665]) 
applies;  the  doctrine  of  assumed  risk  as  con- 
strued and  applied  under  that  act  controls, 
and  it  Is  the  contention  of  appellant  under 
Its  several  propositions,  both  of  fact  and  of 
law,  that  Linder,  while  operating  bis  engine 
at  the  time  he  was  injured,  assumed  all  the 
risks  <Bnd  dangers  incident  to  his  employ- 
ment as  engineer  on  said  train,  and  the  in- 
jury which  he  received  resulting  in.  his 
death  was  the  result  of  such  risks,  and'  the 
oonrt  Should  have  given  the  peremptory 
charge  requested.  It  is  appellant's  conten- 
tion under  Its  fourth  assignment  that  the 
court  was  in  error  in  submittlug  to  the  Jury 
any  issue  of  negligence  because,  as  claimed, 
there  was  no  evidence  of  negligence  on  the 
part  of  appellant  proximately  causing  the 
injury  to  Linder.  The  fifth  and  sixth  assign- 
ments claim  error  in  submitting  any  issue 
of  assumed  risk,  because,  as  claimed,  Linder 
assumed  all  the  risks  ordinarily  Incident  to 
operating  the  engine  under  the  facts  and 
circumstances  shown  to  exist  at  that  time: 
that,  there  being  no  negligence  on  the  part 
of  appellant  shown,  the  risks  assumed  did 
not  grow  out  of  negligence  on  the  part  of  ap- 
pellant. 

It  Is  appellee's  contention  that  the  court 
was  not  In  error  in  refusing  to  give  tlie  re- 
quested peremptory  charge  in  favor  of  ap- 
pellant, for  the  reason  that  the  evidence  call- 
ed for  the  submission  of  the  issues,  and  that 
it  was  the  province  of  the  jury  to  determine 
them.  Hiere  is  but  little,  if  any,  controversy 
in  the  evidence.  The  facts  pleaded  and  the 
uncontradicted  evidence  show  the  following: 

At  the  time  William  A  Linder  was  Injur- 
ed, appellant  was  engaged  in  the  business  of 
interstate  carrier  by  railroad  for  hire  over 
its  line  of  railroad  extending  from  El  Paso, 
Tex.,  westward  through  the  states  of  New 
Mexico,  Arizona,  and  into  tb«  state  of  Call-i 
fomla.  Over  Its  lines  of  railroad  It  operat- 
ed both  passenger  and  freight  trains.  Tlie 
place  or  station  Carney,  at  which  the  injury 
to  Linder  occurred,  is  a  staQon  (called  la: 
the  evidence  a  blind  siding)  In  New  Mexico, 
between  El  Paso,  Tex.,  and  Denting,  N.  M. 
At  the  time  Linder  received  his  Injaries,  hei 
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was  an  employ^  of  appellant  as  looomotlTe 
eD|^«er  and  was  operating  an  engine  palling 
a  passenger  train  carrying  soldiers  on  appel- 
lant's road  and  was  going  west  from  El  Paso, 
Tex.,  to  Demlng,  N.  M.    The  appellant  did 
not  maintain  an  office  or  agent  at  Carney. 
At  Carney  the  United  States  mail  was  taken 
by  appellant's  mall  trains  from  mall  cranes 
placed  near  the  side  of  the  railroad  track. 
At  a  point  before  reaching  Carney,  it  was 
noticed  that  "the  main  driving  pin  on  the 
engine  was  running  hot."    There  was  light, 
dim  smoke  on  the  engineer's  side  from  the 
(Irirlng  pin.    It  run  hotter  and  hotter   to 
about  a  mile  from  Carney,  when  Under  step- 
ped out  of  the  cab  throngh  the  front  window 
on  the  running  board,  got  on  his  hands  and 
knees  to  see  whether  the  pin  was  getting 
hotter.    Afterwards  Under  returned  to  his 
seat  In  the  engine  cab.    Just  then  the  mall 
sack   from  the  mall  crane  at  Carney  fell, 
and  it  was  Immediately  discovered  -that  Und- 
(ler  was  sitting  on  the  engineer's  seat  In  the 
engine  cab  In  an  unconscious  condition,  his 
right  arm,  head,  and  pa;-t  of  his  body  outside 
of  the  cab,  leaning  with  the  right  side  and 
arm  over  the  arm  rest  of  the  storm  or  side 
nindow  of  the  engine.   The  head  train  brake- 
mau  was  at  the  rear  end  of  the  engine  cab 
looking  back  and  down  the  train  with  his 
itfft  side  from  10  to  18  inches  out  beyond  the 
side  of  the  engine  tank  and  cab,  and,  while 
in  that  position,  either  the  mall  crane  or  the 
mail    sack    (witness   did   not  know    which) 
knocked  his  hat  from  the  left  to  the  right 
side,  and  he  was  hit  on  the  side  of  the  face 
with  blood  from  Llnder.    Under  bad  a  cut 
on  the  right  side  above  and  about  one  inch 
over  the  right  ear.    While  no  one  saw  the 
mall  crane  strike  Under,  the  evidence  Justi- 
fies the  finding  that  Llnder  received  the  In- 
jury causing  bis  death  by  being  struck  on 
the   bead  by   the  arm   of  the  mall   crane. 
Under  was  Injured  at  0:15  o'clock  on  the 
morning  of  the  3d  day  of  July,  1916.   The  day 
was  clear,  and  on  a  clear  day  a  man  could 
sit    on    the   en^neer's  cab   seat   and   look 
througb  the  front  window  of  the  cab  or  could 
lean  out  of  the  storm  or  side  window  of  the 
cab  and  see  the  mall  crane  a  half  mile  away, 
and  could  see  the  crane  and  mail  pouch  600 
yards  away.    At  the  time  Under  was  In- 
jured, the  train  was  going  on  an  average  of 
35  miles  an  hour.    If  Under  wanted  to  look 
at  the  driving  pin  through  the  side  window, 
he  would  have  to  lean  out  fully  14  and  pos- 
sibly as  much  as  19  Indies  beyond  the  side 
of  tbe  cab,  to  see  It    At  the  time  Llnder 
was  injured,  be  had  been  running  on  both 
passenger  and  freight  trains  between  Bl  Paso 
and   Demlng  over  a  period  of  several  years, 
bad   made  many  trips  over  that  portion  of 
appellant's  road  and  by  the  station  Carney, 
making  166  trips  past  Carney  during  the  six 
months  next  preceding  the  time  of  the  acci- 
dent,   during  all  of  which  time  said  mail 
crane  was  tbere,  and  was  similarly  located 


as  on  the  day  of  the  ttcctdent,  and  «ome  Of 
the  passenger  trains  on  which  Under  w«s  en- 
gineer took  up  the  mall  in  passing  from  tbe 
mall  crane  at  Carney.  Tbere  were  sevfral 
other  mall  cranes  at  other  stations  on  apprl- 
lant';^  line  between  El  Paso  and  Demlng  and 
having  approximately  the  same  relative  posi- 
tion with  reference  to  tbe  cab  and  tbe  track 
as  the  one  at  Carney.  There  is  a  standard 
distance  all  of  tbe  cranes  are  placed  from 
the  side  of  the  car  and  are  made  so  by  post 
office  regulations.  The  post  office  department 
does  not  require  the  railroad  companies  car- 
rying the  mall  to  put  up  the  cranes.  They 
can  either  stop  tbe  train  and  pick  up  tbe 
mall,  or  put  up  the  crane  and  take  the  mall 
therefrom.  Where  tbe  cranes  are  used,  tbt 
c<8npany  Is  required  to  erect  them  and  ac- 
cording to  post  office  department  regulations. 
While  there  was  no  direct  evidence  to  the 
effect  that  Under  knew  of  tbe  mail  crane  at 
Carney,  without  stating  the  evidence,  it  jus- 
tifies the  finding  that  Llnder  knew  that  a 
mall  crane  was  maintained  and  used  at  Car- 
ney and  knew  its  general  location  with  ref- 
erence to  the  side  of  tbe  engine  cab,  but  bad 
nothing  to  do  with  Its  maintenance,  location, 
or  use^  The  train  on  wbicb  Under  was  rid- 
ing at  the  time  of  his  injury  was  not  the 
mail  train.  The  mail  train  was  to  follow 
shortly  thereafter,  and  the  mail  pouch  was 
hung  on  tbe  arm  of  the  mail  crane  by  tbe 
postmaster  at  Carney  for  tbe  mail  train  fol- 
lowing and  from  15  to  20  minutes  before  tbe 
mail  train's  time  at  Carney.  In  placing  the 
mail  pouch  on  the  crane,  the  postmaster  acts 
under  the  orders  of  tbe  post  office  depart- 
matt. 

Tbere  is  no  complaint  as  to  tbe  verbiage 
of  tbe  court's  charge  in  submitting  the  issues 
of  negligence  and  assumed  risk.  The  con- 
tention is  that  there  is  no  evidence  of  any 
n^llgence  on  the  part  of  appellant  In  placing 
or  maintaining  the  mail  crane  in  its  position 
at  Carney,  and  that,  if  tbere  was  negUgeoee 
In  placing  and  maintaining  the  crane  in  its 
position,  the  undisputed  evidence  diows  that 
the  position  of  the  crane  with  reference  to 
the  engine  was  obvious  and  known  to  Un- 
der, or  which  he  must  necessarily  have 
known  in  the  dia(diarge  of  his  duties  as  en- 
gineer; that  the  Injury  to  Llnder  grew  out 
of  and  was  the  result  of  risk  ordinarUy  in- 
cident to  his  employment;  that,  under  the 
undisputed  evidence  of  his  Icnowledge  of  the 
pres«ioe  and  position  of  the  crane,  Lbider, 
while  operating  tbe  engine  in  interstate  com- 
merce, assumed  all  risks  and  dangers  inci- 
dent to  tbe  negligence  of  appellant;  that 
where  the  proof  was  vague,  Indefinite,  and 
uncertain  as  to  tbe  distance  between  the  moll 
crane  and  the  side  of  tbe  engine,  tbe  evi- 
dence was  insufficient  to  submit  to  tbe  Jury 
any  Issue  of  negligence  or  assumed  risk,  and 
tbe  court  should  have  instructed  tbe  verdict 
for  appellant. 

Tbe  court  Instructed  tbe  Jury  on  the  issue 
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of  negUgenoe  that,  11  they  found  "the  positioa 
of  the  mall  crane  was  so  near  to  the  track 
as  not  to  be  reasonably  safe  for  an  engineer 
In  his  cab  In  the  ordinary  performance  of 
his  dnty,  and  the  defendant  was  guilty  of 
negligence  In  so  constructing  and  maintaining 
said  crane  In  such  dose  proximity  to  the 
track,  if  said  crane  was  In  such  proximity 
to  the  track  as  not  to  be  reasonably  saf^ 
and  that  such  negligence,  if  any,  was  the 
proximate  cause  of  the  death  of  William  A. 
Under,  then  your  verdict  wiU  be  for  the 
plalntifl,"  unless  they  should  find  lor  del«td< 
ant  on  other  Issues. 

On  the  issue  of  assumed  risk,  the  coort 
charged  that.  It  the  Jury  found  "the  proxi- 
mate  cause  of  the  death  of  the  said  William 
A.  lilnder  was  from  the  ordinary  risks  and 
dangers  Incident  to  his  employment,  or  that, 
prior  to  the  happening  of  the  accident,  de- 
ceased, William  A.  lilnder,  knew  ol  the 
position  of  the  crane  which  is  alleged  was 
so  constructed  and  the  location  thereof,  or 
that  in  the  ordinary  discharge  ol  his  duties 
must  necessarily  hare  known  of  same^  and 
that  he  appreciated  the  danger  thereof,  then, 
and  in  such  event  you  so  find,  yon  are  In- 
structed that  he  assnmed  the  risks,  and  your 
verdict  will  be  for  the  defendant." 

Appellant  refers  us  to  many  cases,  both 
state  and  federal,  in  support  of  its  proposi- 
tions. 

[1]  Negligence  Is  essential  to  liability  for 
unintentional  injury.  While  the  issue  of  neg- 
ligence is  a  fact  to  be  determined  by  the  Jnry, 
to  justify  its  submission,  the  evidence  must 
show,  under  the  charge  given,  that  the  posi- 
tion of  the  mall  crane  was  placed  so  near 
the  railroad  track  as  not  to  be  reasonably 
sale  lor  Linder  in  his  cab  while  in  the  ordi- 
nary performance  at  his  duties  as  otgineer. 
The  evidence  does  not  give  ns  a  standard  ol 
distance  from  the  side  ol  the  cab  at  which  the 
crane  could  be  placed,  and  be  reasonably 
sale  lor  the  engineer.  It  does  not  give  us  a 
proximate  standard  of  distance  from  the  side 
of  the  engine  within  which  an  engineer  would 
ordinarily  perform  his  duties  in  operating 
bis  engine,  and  otherwise  keep  a  lookout  lor 
a  proper  handling  and  movem^it  ol  the  en- 
gine. While,  no  doubt,  the  only  available 
evidence  as  to  what  Linder  was  doing,  and 
Just  how  far  he  was  reaching  out  from  the 
side  ol  the  cab  at  the  time  he  was  struck  by 
the  crane,  was  offered  on  the  trial,  to  estab- 
lish the  fact  that  at  the  time  lAnder  came  in 
contact  with  the  crane  he  was  then  iathe  ordi- 
nary performance  ot  some  one  of  his  dnties 
and  that  in  Its  performance  he  did  not  reach 
out  beyond  what  would  ordinarily  be  con- 
sidered a  reasonably  safe  distance,  at  whidi 
the  mail  crane  could  be  put,  is  more  or  lees 
a  matter  of  surmise.  The  question  presented 
Is:  Was  the  evidence  offered  and  the  attend- 
ant facts  and  drcumstanoes  shown,  and  to 
which  we  may  look,  sufficient  to  take  the 
case  to  the  Jnry?    The  evidence  shows  be- 


yond question,  we  think,  that  at  the  time 
Under  was  injored  he  had  Just  re-entered 
his  cab  from  a  trip  of  inspection  of  his  en- 
gine and  had  discovered  that  the  main  driv- 
ing pin  on  the  engine  was  running  hot  and 
was  getting  hotter  and  hotter.  The  condi- 
tion of  the  driving  pin  was  noticeable.  It 
began  about  a  mile  out  from  Carney,  but  it 
wag  not  then  known  whether  It  was  on  the 
engineer's  side  ol  the  engine,  or  on  the  fire- 
man's side.  A  light  dim  smoke  trom  the  hot 
driving  pin  was  discovered  on  the  engineer's 
side.  At  the  moment  Linder  returned  to  his 
seat  on  the  cab,  the  Iront  brakeman  was 
standing  in  the  gangway  between  the  engine 
and  the  tank,  with  his  hands  on  both  grab- 
irons  looking  out  down  the  i^de  of  the  train, 
trying  to  discover  a  "hot  box."    He  testified: 

"Just  then  this  mail  sack  fefl.  At  the  time 
it  fell,  either  the  crane  or  the  sack  knocked  my 
hat  from  the  left  to  the  right  side,  and  I  got 
this  drop  of  blood  on  my  lace.  •  •  •  I 
Bhould  judge  that  at  that  time  my  head  was 
out  about  14  inches  from  the  side  of  the  engine 
tank  and  cab.  •  »  •  My  head  was  out  from 
10  to  14  inches.  I  can't  judge  exactly  myselt 
It  would  have  to  extend  that  far  in  order  to  see 
down  the  side  of  the  train.  My  whole  body  was 
in  the  cab.  At  the  time  my  hat  was  struck,  I 
felt  the  Uood  and  noticed  the  sack  going  down 
at  the  same  time,  and  the  blood  hit  me  on  the 
side  of  my  face.  When  I  turned  around  to  Mr. 
Under,  he  had  a  cut  on  the  right  side,  above 
the  ear,  about  an  inch  over  the  right  ear,  to 
my  knowledge.  I  shut  the  throttle  off  and  start- 
ed applying  the  brakes.  The  fireman  was  on 
the  side  where  he  belonged,  setting  the  injector. 
The  first  thing  that  attracted  my  attention  to 
the  accident  was  noticing  the  sack,  after  it 
struck  my  hat  After  the  sack  fell,  I  reached 
up  and  felt  the  blood.  There  was  some  on  my 
glove,  also.  That  wasn't  Mood  I  lost.  It  didn't 
scratch  me,  just  struck  my  hat  I  don't  see 
how  I  could  have  extended  out  over  14  inches. 

*  *  *  I  suppose  I  could  have  swung  out  a 
foot  and  a  hnlf  I  was  looking  back.  I  know 
it  struck  him.  No,  I  didn't  see  it  strike  him, 
and  I  wasn't  looking  in  that  direction  at  the 
time.  •  •  •  I  hadn't  been  looking  in  Mr. 
Linder's  direction  for  two  minutes,  o*  about 
that  length  of  time.  •  •  •  This  crane  stands 
on  the  same  basis  as  any  other;  it  la  like  all 
the  balance  of  them.  I  never  measured  the  dis- 
tance it  was  from  the  track,  bat  I  should  judge 
14  inches  from  the  parallel  part  of  the  cab— 4 
inches  from  the  arm  rest  and  9  or  10  tndtes 
to  the  point  of  the  crane— may  be  more  or  less, 
hut  14  inches  from  the  parallel  part  of  the  cab 
to  the  crane.  The  cab  window  and  the  coach 
line  behind  are  supposed  to  be  parallel.  Under 
had  to  have  his  head  partly  out  of  the  cab  win- 
dow to  be  struck.  In  order  to  get  in  position, 
to  get  in  his  seat  I  would  judge  he  would  have 
to  be  in  that  poeitioD.  It  don't  take  much  to 
get  14  indies  out  but  certainly,  for  anything  to 
hit   it,   it   would   have    to    be   out    14    inches. 

*  *  *  That  is  just  an  estimate.  It  may  be 
15,  18,  or  19 ;  I  don't  know.  •  •  •  At  the 
time  ot  the  acddent,  the  train  was  gofaiK  on  an 
average  of  35  miles  an  hotlr.  If  the  engineer 
wanted  to  look  at  the  driving  pin  throush  this 
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window,  he  would  hare  to  lean  out  14  Inches, 
anyway,  to  see  It" 

Section  1365  of  tbe  Postal  Begralationa,  In- 
trodaced  in  evidence,  proTldea: 

"At  all  points  at  witich  trains  do  not  stop 
where  the  postoffice  department  deems  the  ex- 
change of  mails  necessary,  a  device  for  tbe  re- 
ceipt and  delivery  of  mails  satisfactory  to  the 
department  mnst  be  created  and  maintained." 

Witness  Matthews  testifled,  in  part: 

"There  was  a  crtne  erected  and  maintained 
at  Carney  in  conformity  with  this  section  of  the 
postal  regulations.  As  to  the  distance  of  the 
cranes  from  the  track,  I  have  reasons  for  know- 
ing that  this  particular  one,  and  the  general  line 
of  them,  are  within  the  requirements  of  tbe 
^vemment,  because  the  government  has  made 
objectionB  to  the  setting  of  cranes  on  this  divi- 
sion, and  we  have  had  to  reset  them  to  meet 
the  requirements.  The  railroad  furnishes  the 
equipment  for  the  mail  cars,  subject  to  the  speo- 
ificationa  of  tlie  postal  departmmt.  ^e 
cranes  and  the  entire  equipment  -  are  subject 
to  meeting  the  specifications  of  the  postal  de- 
partment, and  the  entire  equipment  ia  made  ]n 
conformi^  therewllli." 

Witness  Neeley  testifled.  In  part: 

"Hi  am  fn  the  railway  mail  service.  My  run 
ia  from  here  to  Tucson.  There  are  a  great 
many  stations  known  as  'cetdi  stations'  where 
we  catch  pouches  hung  for  us.  The  crane,  I 
bdleve,  is  the  stand  where  they  hang  the 
pouches,  and  we  have  a  hook  in  the  car  door 
to  catdi  them  with.  The  crane  is  a  poet,  or 
upright,  by  tbe  side  of  the  track,  boUt  and  put 
there  for  that  purpose." 

After  describing  the  way  the  device  works, 
In  taking  the  mail  pontih  from  the  crane,  the 
witness  said: 

"I  haven't  seen  any  cars  but  what  die  hook 
extended  «nt  about  29  hicbes  from  the  side  of 
the  car.  •  *  •  Xoa  couldn't  catch  a  mail 
pouch  with  this  hook  over  29  inches.  Anytliing 
within  29  yon  could.  *  *  *  Outside  of  the 
rocking  of  the  train  you  could'catdi  it  at  29 
inches.  As  to  whether  you  could  catch  it  with 
abaolnte  safety  at  25  inches  would  depend  on 
the  rocking  of  the  train.  If  it  rocked  more 
than  foar  inches,  you  couldn't  ♦  •  •  Natu- 
rally there  is  a  standard  distance  all  the  cranes 
are  from  tbe  side  of  the  car.  They  are  all  the 
same  distance  exactly  and  are  made  so  by  poet 
office  regulations.  The  same  hook  which  will 
take  a  sack  ofC  a  crane  in  Arizona  and  New 
Mexico  will  take  It  as  it  goes  through  Western 
Kansas.  Tbe  post  office  doesn't  require  the 
raflroad  to  pnt  up  thu  cranes.  They  can  either 
stop  the  train  and  irick  up  the  mail,  or  put  up 
tbe  crane.  It  is  optional  with  the  railroad 
wiiich  they  do.  But  I  understand  that,  if  they 
do  erect  them  and  use  the  book,  they  do  it  ac- 
cording to  government  regulations." 

[2]  We  think  it  sufficiently  appears  from 
the  facts  Shown  that  Llnder's  Injury  was 
caused  by  his  coming  in  contact  with  the  arm 
of  tbe  mail  crane,  and  that  at  the  time  of  his 
injury  be  was  then  at  his  place  on  the  cab  of 
his  ai^ine^  looklifg  out  of  tbe  side  or  storm 


wlitdow  and  in  the  direction  of  the  drlying 
pin  on  the  engine;  his  head  extending  at 
least  14  Inches  beyond  tbe  side  of  tbe  cah. 
The  Jury  could  well  concltide  from  the  evi- 
dence that  the  arm  of  tbe  mail  crane  or  tbe 
maU  pouch  that  struck  the  brakeman's  bat 
struck  Under.  The  jury  could  also  conclude 
from  tbe  evidence  that  the  point  of  the  arm 
of  the  mail  crane  extended  to  within  14  inch- 
es of  tbe  side  of  the  cab.  The  mail  poucb 
could  be  reached  and  taken  by  the  book,  tbe 
other  portion  of  tbe  device,  at  any  distance 
between  26  and  29  Inches.  Tbe  erection  of 
the  crane  was  shown  to  be  for  tbe  conven- 
ience of  tbe  appellant  While  the  evidence 
is  meager,  we  think  the  Jury  could  well  con- 
clude from  it  that  all  that  was  essential  to 
a  proper  use  of  tbe  mall  device  was  that  the 
mall  pouch,  when  placed  on  tbe  arm  of  the 
crane,  should  be  at  such  distance  fr«»n  the 
passing  train  that  tbe  end  of  the  book  oc 
catcher  bar  would  extend  beyond  it,  and, 
from  the  evidence  of  the  witness  Neeley,  the 
railway  mail  agent  on  tliat  division  of  the 
road,  it  Is  established  that  tbe  device  could 
be  so  placed  and  used  and  the  mail  pouch 
taken  at  a  distance  of  29  inches  from  the 
side  of  tbe  train.  Tbe  evidence  shows  that 
tbe  side  of  tbe  eng^e  is  flush  with  the  side 
of  the  ooacbeB.  True,  the  witness  Matthews 
testifled  that  tbe  crane  at  Carney  was  erected 
and  maintained  in  omformlty  with  tbe  postal 
regulations.  But  bis  statement  is  more  a 
conclusion  than  tbe  statement  of  a  fact  The 
postal  regulation  introduced  does  not  state 
the  distance  tbe  crane  must  be  from  the 
track  or  coaches,  nor  does  the  evidence  of  any 
of  tbe  witnesses  show  the  distance  tbe  postal 
regulations  require  tbe  arm  of  the  crane  to  be 
from  tbe  track  or  coaches,  nor  is  there  any 
evidence  in  the  record,  other  than  that  of 
the  brakeman,  Anderson,  as  to  the  distance  of 
the  arm  of  the  crane  from  the  side  of  tbe  cab. 
But  if  It  should  be  held  that  the  evidence 
was  sufficient  to  show  that  the  crane  was 
placed  at  whatever  distance  the  postal  regula- 
tions require,  still  that  fact  alone  would  not 
have  the  effect  to  exclude  other  evidoice  on 
tbe  issue  of  negligence  and  establish  tbe 
fact  that  the  crane  was  jrfaced  at  a  reasonably 
safe  distance  from  the  engine ;  but  tbe  ques- 
tion of  negligence.  It  being  a  question  of  negli- 
gence vel  nou,  would  still  be  open  for  tbe 
jury  to  determine  from  aU  of  tbe  evidence. 
We  have  readied  tbe  conclusion  that  the  evi- 
dence was  suiiident  on  the  issue  of  negligence 
to  take  the  case  to  the  jury.  Judge  Wil- 
liams, In  speaking  for  the  Supreme  Cotart  in 
M.,  RAT.  Ry.  Co.  v.  WiUiams,  103  Tex. 
228,  125  S.  W.  881,  in  a  somewhat  similar 
case,  on  one  of  the  issues  ot  negligence  in 
that  case,  said: 

"The  occurrence  itself  is  suffidently  indicative 
of  negligence  on  defendant's  part  to  call  for  an 
explanation   from   it,  freeing  It  from  such   an 
imputation.    The  killing  of  one  of  its  employes,   . 
whUe  in  the  proper  performance  ot  Iiis  duty,  by 
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contact  with  a  itructure  of  ita  own  contrivance 
near  the  track,  atrongly  indicates  a  lack  of 
proper  care  and  foresight  in  the  location  of  the 
(tructure,  In  view  of  the  reasonable  presump- 
tion that  it  could  have  been  made  corndstent 
with  the  safety  of  employto  while  rendering 
the  ordinary  service." 

The  evidence  does  not  ahow  the  actaal 
distance  the  point  of  the  arm  of  the  crane 
was  from  the  side  of  the  cab,  nor  does  it 
show  approximately  the  distance  an  oagl- 
ncer  would,  ordinarily  reach  ont  from  the 
side  of  the  cab  in  the  ordinary  performance 
of  his  duties.  The  Jury  could  well  have  con- 
cluded from  the  evidence  that  Under  was 
out  from  the  cab  not  exceeding  about  14  Inch- 
es, wben  the  hook  or  other  part  of  the  device 
could  have  taken  the  mall  from  the  crane 
at  as  much  as  29  Inches. 

[9,4]  The  other  question  presented  is: 
tHd  Under  assume  the  risk?  At  the  time  ot 
the  accident.  Under  and  the  engine  and  train 
he  was  operating  were  engaged  In  Interstate 
commerce.  This  being  true,  the  federal  Em- 
ployers' Uabllity  Act  applies,  and  that  act 
leaves  the  application  of  assnmed  risk  as  it 
was  at  common  law,  as  recognized  and  con- 
strued by  the  federal  courts.  What  seems  to 
ns  to  be  a  clear  statement  of  the  doctrine  of 
assumed  risk  is  made  by  the  Supreme  Oonrt  of 
the  United  States  in  the  case  of  OUa  VaU^, 
G.  &  N.  Hy.  Co.  V.  Hall,  282  U.  S.  IM,  34 
Sup.  Ot  229,  68  Jj.  Ed.  624.  In  that  case,  the 
court  said: 

"An  employ^  assumes  the  risk  of  dangers  nor- 
mally Inddent  to  the  occupation  in  which  he 
voluntarily  engages,  so  far  as  these  are  not  at- 
tributable to  the  employer's  negligence.  But 
the  employ^  has  A  right  to  assume  that  his 
employer  has  exercised  proper  care  with  re- 
spect to  providing  a  safe  place  of  work  •  •  • 
and  is  not  to  be  treated  as  assuming  the  risk 
arising  from  a  defect  that  is  attributable  to  the 
employer's  negligence,  until  the  employ^  be- 
comes aware  of  such  defect,  or  unless  it  is  so 
plainly  Observable  that  he  may  be  presumed 
to  have  known  of  it  Moreover,  in  order  to 
cbaige  an  employe  with  the  assumption  of  a 
risk  attributaUe  to  a  defect  due  to  the  employ- 
er's negligence,  it  must  appear,  not  only  that 
he  knew  (or  is  presumed  to  have  known)  of  the 
defect,  but  that  he  knew  it  endangered  his  safe- 
ty; -or  else  such  danger  must  have  been  so 
obvious  that  an  ordinarily  prudent  person,  nn- 
der  the  •  circumstances,  would  have  appreciated 
it" 

To  the  same  effect  Is  Seaboard  Air  Une 
Railway  Co.  v.  Horton,  233  U.  S.  492,  34  Sup. 
Ct  635,  58  L.  Rd.  1068,  L.  B.  A.  1915C,  1.  Ann. 
Ctts.  1915B,  475. 

It  has  often  been  stated,  both  by  federal 
and  state  courts,  that,  in  order  to  charge  an 
employ^  with  assumption  of  risk  attributable 
to  the  employer's  negligence,  it  must  appear 
that  the  employe  not  only  knew  of  the  defect 
or  unsafe  condition  of  the  place  where  he 
was  to  perform  bis  service,  but  that  be  knew 
it  endangered  bis  safety.    In  T.  &  P  By.  Co. 


V.  Swearlngen,  190  V.  S.  51,  26  Snp.  Ot  164, 
49  L.  Ed.  882,  Swearlngen  said  be  knew  that 
he  had  to. pass  the  scale  box  at  the  time  be 
was  hurt  but  tliat  he  was  not  then  thinking) 
about  it  and  did  not  see  it  when  he  passed  It 
going  after  the  cars ;  that  there  was  nothing 
to  hide  the  scale  box  from  bis  view;  it  was 
open  and  apparent  He  i&li.  he  knew  the 
location  of  the  scale  box  before  be  was  hart 
Judge  Maxey  in  that  case  Instmcted  the  Jnry 
that  the  mere  fact  that  Swearlngen  knew  of 
the  existence  and  location  of  the  scale  box 
would  not,  as  a  matter  at  law,  charge  talra 
with  tbe  knowledge  of  the  dangler,  if  such 
danger  was  there,  due  to  the  proximity  of 
tbe  north  rail  to  track  2,  and  whether  he 
knew  ot  the  danger  was  a  question  of  fact 
fpr  the  Jnry  to  determine  in  connection  with 
all  the  facts  and  clrctmistanQes  in  evidence. 
The  proof  was  that  the  distance  at  which  tbe 
scale  box  was  put  from  tndk  2  was  stand- 
ard and  considered  a  safe  and  proper  dis- 
tance in  putting  in  scales  where  the  tracks 
are  standard  gauge  apart ;  that  the  tracks  in 
the  yards  were  standard  gauge  apart;  and 
that  the  scales  had  been  erected  a  number  of 
years  prior  to  the  happening  of  the  accident, 
and  after  trades  1  and  2  were  built  We  re- 
fer to  the  case  for  further  statement  of  tbe 
facts.  In  passing  upon  the  case,  Ifr.  Justice 
White,  for  the  Supreme  Court,  said: 

"The  record  shows  that  there  was  evidence 
tending  to  establish  that  the  track  scale  box 
was  not  erected  In  a  reasonably  safe  place,  and 
that  although  the  plaintiff  knew  that  the  scale 
box  was  situated  adjacent  to  track  No.  2,  he 
did  not  know  that  it  was  so  near  that  it  could 
not  be  passed,  in  the  performance  of  his  duties 
as  a  switchman,  without  danger." 

The  court  held  in  that  case  that,  prima 
Cade,  the  location  of  the  scales  wbeane  the 
tracks  were  only  the  standard  distance  apart 
and,  under  the  facts  stated,  did  not  incon- 
testably  establish  the  performance  by  tbe 
company  of  the  duty  Imposed  upon  it  to  use 
due  care  to  provide  a  reasonably  safe  place 
for  the  use  of  the  switchmen  in  its  employ, 
and  that  it  was  therefore  properly  a  question 
for  the  Jury  to  determine  whether  or  not  the 
scales  were  maintained  in  a  reasonably  safe 
place,  and,  if  not,  whether  Swearlngen  bad 
notice  thereof.  It  seems  to  us  in  this  case, 
as  held  by  both  the  Court  of  Appeals  and 
the  Supreme  Court  in  the  Swearlngen  Case, 
that  the  dangerous  contiguity  of  the  arm  of 
the  mall  crane  and  tbe  extra  hazard  to  Under 
resulting  therefrom  was  not  so  open  and  ob- 
vlouB  on  other  than  a  close  inspection,  as  to 
Justify  taking  from  the  Jury  the  determina- 
tion of  the  question  whether  there  bad  been 
an  assumption  of  the  risk.  Under  was  enti- 
tled to  assume  that  tbe  company  had  used 
due  care  to  place  the  mall  crane  at  a  renson- 
ably  safe  distance  from  the  side  of  the  en- 
gine for  the  performance  by  him  of  his  duty 
in  looking  after  the  proper  running  of  hU 
engine.     Tbe  fact  that  tbe  company  misht 
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Dot  have  perfoAned  sndi  duty  In  respect  to 
the  erection  and  maintenance  of  the  mall 
crane  at  Carney  was  not  so  patent  as  not  to 
be  readily  obeerrable.     Tbe  trial  court  or 
this  conrt  cannot  declare  as  a  matter  of  law, 
arising  from  the  evidence,  that  Llnder  had 
assumed  tbe  hasard  Incident  to  the  actual 
situation,     nie  fact  that  Llnder  had  often 
passed  tbie  mall  crane  In  operating  his  mglne 
over  that  part  of  the  road,  and  that  was  the 
extent  to  which  the  evidence  goes,   might 
clearly  establish  the  fact  that  he  knew  of 
tbe  use  of  the  crane  In  the  train  mall  service 
and  of  Its  posltton  with  reference  to  side  of 
the  engine;    but  it  being  a  device  separate 
and  apart  from  his  engine  and  something  with 
wbl(4i  he  had  nothing  to  do  tn  the  operation 
of  his  engine,  except  on  a  ttiw  occasions  to 
slow  up  the  train  at  that  point  to  enable  the 
mall  clerk  on  the  train,  by  use  of  the  device, 
to  take  the  pouch  from  the  arm  of  the  crane, 
there  is  nothing  in  the  evidence  to  show  that 
bis  attention  was  ever  called  to  the  distance 
the  arm  of  the  crane,  when  elevated,  would 
be  from  the  engine,  or  that,  when  elevated, 
the  crane  conld  not  be  passed  without  danger 
to  him,  when  in  the  distdiarge  of  any  duty 
necessary  to  be  performed  In  the  proper  care 
and  handling  of  his  mglne.    It  might  be  re- 
marked, in  tills  connection,  as  said  by  the 
court  in  Railway  v.  Williams,  supra,  that  the 
mere  adoption  of  sudi  a  device  for  handling 
the  mails  would  imply  that  its  proper  use 
would  not  endanger  employes  so  engaged  on 
passing  trains,  and  that  a  collision  would 
not  likely  happen  when  proper  care  is  used  to 
make  it  safe.    We  are  <rf  the  opinion  that  the 
court  was  not  in  error  in  any  of  the  matters 
pointed  out  in  tbe  assignments. 
The  case  is  affirmed. 


PANHAKDLB  &  8.  F.  BY,  CO.  v.  HUOEA- 
BBB  et  ux.    <Na  1430.) 

(Court  ot  Civil  Appeals  ot  Texas.     Amarillo. 
Dec.  11,  191&)     . 

1.  Evidence   4=»126(1)— Res   Gestae— Cause 

or  IWJUBT. 

Declarations  made  by  one  who  has  suffer- 
ed injuries,  as  to  bow  tbe  accident  happened, 
are  adfnissible  as  res  gestte  when  made  under 
stress  of  nervous  excitement  which  stills  the 
reflective  faculties,  and  the  time  between  the 
accident  and  declaration  is  so  brief  that  it  must 
be  assumed  a  conaderation  of  self-interest 
lould  not  have  been  brought  fuUy  to  beat  by 
seasoned  reflection  (citing  Words  and  Phrases, 
First  and  Second  Series,  Res  Gestse). 

2.  EVIBSMCB   «=al26(l)— Rbs   Oista— Spon- 
TAWECTT. 

Tile  question,  whether  the  circumstances 
show  such  spontaneity  as  to  render  a  declara- 
tion of  an  injured  person  as  to  how  the  acci- 


dent happened  admiasiUe  as  part  of  the  res 
gestBv  rests  lacgely  in  tbe  discretion  of  the 
trial  court;  but  the  facts  and  evidence  should 
be  sufficient  to  Justify  the  reasonable  conclu- 
sion that  the  dedaration  was  made  under  such 
conditions  as  that  It  might  be  said  the  reOee- 
tice  faculties  were  not  dominant. 

8.  BVIOBNCB    «a»126<2)— AOKISSIBIUTT— RK8 

A  declaration  made  by  deceased  to  bis  fa- 
ther about  1%  hours  after  the  occurrence  of 
the  fatal  acddent,  as  to  how  it  occurred,  in 
which  decedent  explained  that  one  of  the  stand- 
ards  holding  his  load  of  lumber  brtAe  in  cioss- 
faig  railroad  tracks  and  caused  his  team  to  run 
away,  held  not  admissible  as  part  of  the  res 
gesttB. 

4.  JXTBT  «S»28(e)-nJl7BT  TBIAI<— WaIVKB. 

Notwithstanding  Rev.  St  1911,  art.  4704, 
relating  to  the  assessment  of  damages  in  death 
actions,  the  court,  under  article  1965,  may,  in 
a  death  action  submitted  on  special  issues,  de- 
termine  the  question  of  tbe  amount  of  damag- 
es, on  the  ground  that  jury  trial  was  wsived, 
where  the  only  special  issue  submitted  or  re- 
quested on  the  question  of  damages,  was  to  the 
yearly  earnings  of  deceased. 

5.  Death  «s>90(6)— Action— DAiiAens. 

Parents  are  entitled  to  recover. only  com- 
pensation for  the  serviees  and-  eontribution 
which  th«r  might  raasonaUy  have  expected 
from  a  aosi  of  28,  and,  wliere  they  were  not  in 
need  ot  tbe  financial  aid  of  the  son,  though  ho 
was  at  borne  and  devoted  all  his  time  to  their 
service,,  an  award  of  $3,500{^a8  excessive. 

Appeal  from  District  Court,  Floyd  Coun- 
ty; R.  0.  Joiner,  Judge. 

Action  by  W.  A.  Huckabee  and  wife  against 
the  Panhandle  &  SanU  V6  Railway  Compa- 
ny. From  a  Judgment  for  plaintiffs,  defend- 
ant appeals.     Reversed  and  remanded. 

Madden,    Trulove,    Rybnm   ft   Pipkin,    Of 
Amarillo,   for   appellant 
T.  F.  Houghton,  of  Floydada,  for  appellees. 

BOYOE,  J.  This  sidt  was  broqgbt  by  ap- 
pellants, W.  A.  Huckabee  and  wife,  against 
appellant  railway  company,  for  damages  on 
account  of  the  death  of  their  son,  Wesley 
Huckabee,  a  young  man  23  years  old,  and  liv- 
ing with  his  parents  at  the  time  of  his  death. 
Tbe  petition  alleged  that  tbe  appellant  cora- 
pany  negligently  constructed  and  maintain- 
ed a  certain  crossing  of  a  public  road  over 
its  tracks,  in  the  town  of  Floydada;  that 
the  said  Wesley  Huckabee  drove  a  jvagon 
loaded  with  lumber  onto  said  crossing,  and  on 
account  of  the  swaying  and  Jolting  of  tbe 
wagon,  caused  by  tbe  rough  condition  oT 
said  crossing,  one  of  tbe  standards  Which 
retained  the  lumber  on  tbe  wagon  broke  so 
that  part  of  the  lumber  fell  oft,  which  fright- 
ened the  team  and  caused  them  to  run  away ; 
that  the  said  Wesley  Huckabee  fell  under  the 
wagon,  was  run  over,  and  sustained  the  In- 
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Juries  from  wblch  be  died.  We  wiU  make 
Bncb  stat«n«it  of  fkurts  as  are  necessary  In 
the  discussion  of  the  assignments. 

[1-3]  It  Is  undisputed  that  such  an  acci- 
dent did  occur  at  or  near  the  crossing,  as 
stated,  though  It  was  In  Issue  as  to  wheth- 
er this  was  the  result  of  the  condition  of 
the  crossing.  As  a  material  part  of  the  ev- 
idence tending  to  establish  the  fact  that  the 
accident  was  caused  by  the  condition  of  the 
crossing,  the  father,  W.  A.  Huckabee,  was 
permitted  to  testify  that  when  he  reached  the 
bedside  of  bis  son,  about  IV^  hours  after  the 
accident,  he  asked  his  son  bow  the  -accident 
happened,  and  that — 

"He  told  me  in  croasing  the  first  track  on 
the  railroad  here,  be  said  whea  the  left  hind 
wheel  dropped  off  the  second  rail,  the  front 
standard  broke,  and  the  lumber  lUd  off,  and 
that  scared  the  mules,  and  he  tried  and  he 
couldn't  hold  them,  and  he  said,  either  that 
the  males  knocked  him  under  it  or  the  lumber 
knocked  him  under  the  wagon,  and  he  didn't 
know  which,  and  then  the  wagon  ran  over 
bim,  and,  of  course,  the  mules  went  on." 

It  Is  urged  that  this  testimony  was  Inad- 
missible as  being  heaisay  and  not  part  of  the 
res  gestse.  In  order  to  determine  whether 
this  objection  la  well  taken,  it  la  necessary  to 
set  out  the  facts  surrounding  the  accident 
and  transpiring  in  the  Interim  intervening 
up  to  the  time  wtaen  the  statement  was  mBd& 
Several  pers(»is  arrived  at  the  scene  of  the 
accident  within  a  very  abort  space  of  time 
thoeatter.  Wesley  Huckabee  was  then  con- 
■dtms,  stated  that  he  was  "broke  all  to 
pieces,"  and  asked  some  of  those  present  to 
notify  his  parents.  At  tills  time  he  stated 
that  "the  standard  broke,  and  I  tJiongbt  I 
could  hold  them,  but  stumbled  over  a  bundi 
of  shingles  and  fell,"  no  statement  being 
made  as  to  the  caose  of  the  standard  break- 
ing. A  physician  socm  arrived,  and  he  was 
taken  to  a  sanitarium  in  the  town,  and  said 
physician  testified  that — 

He  "found  a  simple  fracture  of  tbe  tbIgK 
We  straightened  them  out  and  put  on  a  modified 
Buck's  extension,  and  put  him  to  bed.  He  was 
not  complaining  of  any  other  injuries  then." 

The  family  lived  about  8^  mUes  In  the 
country,  and  the  father  reached  the  sanitari- 
um in  about  1%  hours,  whereupon  the  state- 
m^it  above  referred  to  was  made.  No  other 
evidence  was  offered  as  to  the  mental  or 
physical  condition  of  the  said  Wesley  Huck- 
abee between  the  time  of  the  accident  and  up 
to  the  time  the  statement  was  made,  nor  is 
It  shown  whether  he  was  suffering  much 
pain,  and  what,  if  anything,  had  been  done 
to  alleviate  it  Neither  does  it  appear  wheth- 
er this  conversation  with  the  father  occurred 
before  or  after  the  physician  had  completed 
bis  operations  in  caring  for  the  fractured 
thlglL  Some  time  after,  just  when  does  not 
appear  clearly  from  the  evidence,  it  was  dis- 
covered that  the  said  Weal^  Huckabee  was 


in  a  stupor,  in  which  condition  he  remained 
for  86  hours,  when  be  died.  The  ptayslciaa 
stated  tbat  the  stiqx>r  and  death  were  the  re- 
sult of  concussion  of  the  brain,  but  that  he 
"did  not  make  any  examination  of  the  head 
of  the  deceased ; '  he  was  not  complaining  of 
anything  at  all  wrong  with  his  bead,  and  I 
Just  did  not  think  of  it" 

•me  testimony  referred  to  would,  ot  course, 
ordinarily  be  considered  as  hearsay,  and  tlie 
party  offering  it  ought  to  make  it  reason- 
ably appear  tbat  it  came  within  some  of  the 
exceptions  to  the  general  rale  against  bear- 
say  testimony  before  it  would  be  admissible. 
It  is  claimed  In  behalf  of  its  admission  here 
that  it  is  a  part  of  the  res  gestee,  and  for 
this  reason  adnlissiUo.  Moch  has  been  writ- 
ten on  this  subject.  BoDvier's  Law  Diction- 
ary, "Bes  Oestse";  Words  and  Phrases,  Orig- 
inal and  Supplemental  Editions,  "Bes  Ge»- 
tse";  Oreenleaf  on  Evidence,  H  108  to  114; 
WIgmore  on  Evidence,  1745  to  1757;  B.  C 
L.  yd.  10^  pp.  987-^88.  We  bad  occasion  re- 
cently, in  the  case  of  Dallas  Hotel  Co.  v. 
Fox,  196  S.  W.  662,  to  ooosider  a  qoestion 
very  similar  to  the  one  now  before  ns,  and 
full  citation  of  the  Texas  authorities  will  be 
found  in  the  opinion  in  tbat  case.  One  of 
the  most  satistttctoiy  statemnits  of  the  rule, 
the  reasons  therefor,  and  the  test  to  be  ap- 
plied to  determine  whether  a  particular  case 
comes  wlthdn  It,  as  applicaUe  to  the  present 
case,  is  to  be  found  in  WIgmore  on  Evidenca 
Declarations  of  the  kind  we  are  considering 
are  treated  by  this  author  as  genuine  excep- 
tions to  the  hearsay  role  (section  1746),  and, 
as  tbe  writer  does  not  feel  tbat  be  can  im- 
prove the  statement  made  by  Prof.  WIgmore, 
we  here  quote  it  as  bdng  a  fair  statemoit  of 
this  phase  of  the  law: 

"This  general  principle  (of  tiie  exception)  is 
based  on  the  experience  that  under  cntain  ex- 
ternal circumstances  of  physical  shock  a  stress 
of  nervous  excitement  may  be  produced  which 
stills  die  reflective  faculties  and  removes  their 
control,  so  that  the  ntteorance  which  then  oc- 
curs is  a  spontaneous  and  sincere  response  to 
tbe  actual  sensations  and  perceptions  already 
produced  by  the  external  shock.  Since  this  ut- 
terance is  made  under  the  immediate  and  nn- 
controlled  domination  of  the  senses  and  daring 
the  brief  period  when  consideration  of  adf-in- 
terest  could  not  be  brought  fully  to  bear  by 
reasoned  reflection,  tbe  utterance  may  be  taken 
as  particularly  trustworthy  (or  at  least  as 
lacking  the  usual  grounds  of  untmatworthi- 
ness),  and  thus  as  expressing  the  real  tenor 
of  the  speaker's  belief  as  to  the  facta  just  ob- 
served by  him,  and  may  therefore  be  rec^ved 
as  testimony  to  those  facts." 

Section  1747:  "•  •  •■  Tils  principle  U 
represented  in  the  present  exception  by  the 
phrase  oft  repeated  that  the  statement  most, 
from  the  circumstances,  'derive  a  degree  of  cred- 
it Ind^endently  of  the  declaration' ;  tbat  is, 
other  than  the  faith  to  be  given  to  an  ordinary 
extrajudicial  assertion.  This  drcnmBtantial 
guaranty  Iiere  consists  in  the  consideratioii  al- 
ready noted  that  in  the  stress  ot  nervooa  ex- 
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dtement  tlie  nflectlTe  faculties  may  be  stilled 
and  the  utterance  may  become  the  unreflecting 
and  sincere  ezpressicHi  of  one'a  actual  impres- 
gioDB  and  belief.  Tiie  utterance,  it  ia  com- 
monly said,  must  be  'spontaneous,*  'natural,' 
Impnlsiye,'  InatlnctiTe,'  'generated  br  an  ex> 
cited  feeling  which  extends  withont  let  or 
breakdown,  from  the  moment  of  the  erent  they 
iUnstrate.' " 

Section  1749:  "•  •  •  There  must  be 
some  ahoek,  startling  enough  to  produce  this 
nervous  excitement,  and  render  the  utterance 
spontaneous  and  unreflecting.  •  •  •  The  ut- 
terance must  have  been  before  there  has  been 
time  to  contrive  and  misrepresent;  that  is, 
while  the  nervous  excitement  ma;  be  sup- 
posed Btni  to  dominate  and  the  reflective  powers 
to  be  yet  in  abeyance.  •  •  •  It  Is  to  be  ob- 
served that  the  statements  need  not  be  strictly 
contemporaneous  with  the  exciting  cause ;  they 
may  be  snlMequent  to  it,  provided  there  has  not 
been  time  for  the  exciting  influence  to  lose  its 
sway  and  to  be  dissipated.  Furthermore,  there 
can  be  no  definite  and  fixed  limit  of  time ;  each 
case  must  depend  upon  its  own  circumstances." 

In  section  17S0  the  author  quotes  from  nu- 
merons  authorities  in  support  of  his  state- 
ment of  the  rule.  One  of  the  quotations, 
which  he  states  as  the  "most  satisfactory  ex- 
position"  of  this  rule,  is  taken  from  the 
case  of  Travelers'  Insurance  Company  v. 
Sheppard,  86  Ga.  776,  12  S.  B.  27,  and  Is  as 
follows : 

"Hiere  must  be  no  fair  opportunity  for  the 
will  of  the  speaker  to  mold  or  modify  them. 
His  will  must  have  become  and  remained  dor- 
mant, BO  far  as  any  deliberation  in  concocting 
matter  for  speech  or  selecting  words  is  con- 
cerned. Moreover,  his  speech,  besides  being  in 
the  present  time  (^  the  transaction,  must  be 
in  the  presence  of  it  in  respect  to  space.  Be 
must  be  on  or  near  the  scene  of  action  or  of 
some  material  part  of  the  action.  His  declara- 
tions must  be  the  utterances  of  human  nature, 
of  tlie  genus  homo,  rather  than  of  the  individ- 
ual. Only  an  oath  can  guarantee  individual 
vpraoity.  But  sp<»itaneons  Impulse  may  be  a 
smffident  sanction  for  the  speech  of  man  as 
such — man  distinguiriied  from  this  or  that  par- 
ticular man.  True,  the  verbal  deliverance  in 
each  instance  is  that  of  an  individual  person. 
But  if  the  state  of  his  mind  be  soch  Uiat  Us  in- 
dividtiality  is  for  the  time  bdng  sni>pi«ssed  and 
siloiced,  so  that  he  utters  the  voice  of  human- 
ity rather  than  ot  himself,  what  he  soys  is  re- 
garded by  the  law  as  in  some  degree  trust- 
worthy. *  •  •  What  the  law  altogether  dis- 
trusts is  not  after-speech  but  after-thought 
Ibat  the  declarations  shall  be  or  appear  to  be 
spontaneous  is  indispensable,  and  it  is  for 
this  reason  alone  that  they  are  rsqvired  to  be 
a^HBedy." 

PractlcaUy  all  of  the  authorities  agree 
that  tbe  dedalon  of  the  question  as  to  wheth- 
er the  circomstaBOes  Aow  that  that  spon- 
tanrity  required  by  the  rule  exists  rests  very 
largely  in  tbe  discretion  of  the  trial  court. 
However,  tbe  facts  and  evidence  ouj^t  to  be 
soffldent  to  Justify  the  reas<Miable  c(Hicln- 
sioo  that  tiie  dedaratlona  were  made  tmdar 


sach  circnmstanees  and  conditions  as  that 
it  might  be  said  that  reflection  and  reas(« 
were  not  dominant,  rather  than  tbe  unrea- 
soning impulse  necessary  to  guarantee  tfaem.' 
The  evidence  here  does  not  seem  to  ns  to  be 
Bofflcient  in  this  respect.  Glie  young  man 
was  conscious  immediat^y  after  the  injury 
and  did  not  appear  to  be  laboring  under  an 
extraordinary  degree  of  excitement  or  ner- 
visiisness.  As  we  have  already  stated,  tlM 
record  is  silent  as  to  his  condition  from  this 
time  until  the  time  when  tbe  declarations 
were  made,  about  1%  boars  later.  He  was 
only  complaining  of  his  tbigh.  He  may  or 
may  not  have  been  given  something  to  al- 
leviate his  pain.  Evidently,  there  was  noth- 
ing unusual  in  bis  condition,  as  the  pbysi- 
ciaB  did  not  suspect  that  he  bad  sustained 
any  other  injury.  We  suppose,  also,  that  he 
was  conscious  dntlng  all  of  this  time.  Un- 
der these  drcnmstances,  wo  do  not  thlnlt  the 
courts  have  the  right  to  presume  that  the 
mental  condition  of  tbe  young  man  was  such 
1^  or  2  hours  after  the  accident  as  to  bring 
his  declaration  within  the  ilile  announced 
by  the  authorities.  We  therefore  sustain 
the  seventh  assignment  of  error. 

[4]  The  case  was  submitted  to  the  Jury  on 
special  issues.  The  only  special  Issue  submit- 
ted on  the  question  of  damages  was  the  fol- 
lowing: "On  the  date  of  deceased's  death, 
what  were  bis  yearly  earnings  which  would 
have  been  contributed  to  plaintiffs?"  To 
which  tbe  answer  was:  "We  answer  net 
$2150."  Tbe  court  entered  Judgment  for 
plaintiffs  for  |3,S0O,  and  it  is  complained 
that  this  Judgment  is  for  an  amount  not 
foond  by  the  Jury,  and  that  in  this  charac- 
ter of  case  the  amount  recovered  under  tbe 
provisions  of  article  4704,  Rev.  St,  must  be 
assessed  by  the  Jury  and  not  by  Oie  court. 
It  is  true  that  ttie  i^onnt  of  tbe  damages 
cannot  be  determined  from  the  verdict  of  tbe 
Jury  without  taking  into  consideration  many 
other  uncertain  elements  which  the  appellant 
bad  tbe  right,  upon  seasonable  Inslatence,  to 
have  tbe  Jury  pass  on.  No  request  for  the 
Bubmission  of  any  other  special  issue  was 
made  by  tbe  appellant,  and,  if  tbe  case  is  to 
be  determined  by  the  law  and  rules  of  gener- 
al practice,  this  failure  to  request  the  sub- 
mission of  such  special  issues  as  to  the 
amount  of  damages  recoverable  was  tanta- 
mount to  a  waiver  of  the  right  ot  trial  by  a 
Jury  as  to  such  issue,  and  agreement  that 
tbe  same  might  be  determined  by  tbe  court 
from  the  evidence.  Bev.  St  art.  1966 ;  Moore 
V.  Pierson,  100  Tex.  113,  94  S.  W.  1132.  We 
do  not  think  that  It  was  tbe  intention  of  the 
Legislature,  in  tbe  adoption  of  article  4704, 
Bev.  St,  to  Institute  a  rule  in  tbe  tMal  of 
these  cases  in  reference  to  the  demand  for  a 
Jury  and  submission  of  tbe  issue  of  dam- 
ages, different  from  the  general  rule  govern- 
ing such  matters.  This  article  has  to  do 
more  particularly  with  tbe  apportionment  of 


Digitized  by  VjOOQIC 


a07  SOUTHWESTERN  REPORTER 


CTex. 


the  damages,  and,  vhlle  It  la  true  that  it 
■ays  that  "the  Jury  may  give  such  damages  aa 
tb^  may  think  proportioned  to  the  injury  re- 
salting  trom  such  death,"  we  do  not  tmnlt  it 
was  Intended  to  provide  that  a  trial  of  this 
character  of  case  could  only  be  had  before 
a  Jary,  or  that  the  conrt  could  not  try  the 
issue  of  damages'  if  the  requirements  of  the 
general  law  necessary  to  secure -its  determi- 
nation by  a  jury  had  not  been  complied  with. 

[S]  The  other  assignments  complain  that 
the  Judgment  is  excessive.  It  appears  that 
the  financial  condition  of  the  parents^  was 
such  as  that  they  would  not  probably  need 
the  services  and  financial  aid  of  their  aoa. 
The  young  man  was  still  at  home,  devoting 
all  of  his  time  to  the  service  of  his  parents, 
at  the  time  of  his  death.  There  is  nothing 
in  the  record  to  show  that  the  scm  was  un- 
der any  particular  obligation,  either  legal 
or  moral,  to  continue  to  render  his  services 
to  his  parents,  or  that  his  disposition  and  in- 
clination were  different  from  those  of  the 
normal  boy  upon  reaching  his  majority. 
Common  experience  teaches  us  that,  when  a 
young  man  reaches  this  age,  the  realization 
of  his  own  manhood  and  sense  of  duty  to 
his  own  individuality  and  career  is  apt  to 
soon  cause  him  to  fare  forth  for  himself  and 
prepare  to  assume  the  responsibilities  and 
relationships  that  result  in  the  development 
of  each  individual  life.  The  parents  are  en- 
titled to  recover  only  compensation  for  the 
services  and  contribution  that  might  be  rea- 
sonably expected  to  have  been  rendered  them 
by  their  son.  Having  r^^rd  to  these  consid- 
erations, we  are  inclined  to  the  opinion  that 
the  recovery  was  too  larga  In  view  of  an- 
other trial,  we  refrain,  however,  from  dis- 
cussing this  matter  further  and  do  not  defi- 
nitely pass  on  this  assignment. 

For  the  reasons  stated,  the  cause  is  revers- 
ed and  remanded.        * 


McCOT  v.  WICHITA  FALLS  MOTOR  CO. 
etaL    (No.  8943.) 

(Court  of  Civil  Appeals  of  Texas.    Ft.  Worth. 
Nov.  30, 1918.) 

1.  Appeal   and    Ebbob    «=>719(1)— Assior- 

MENTS  of  BBBOB— FuNDAHBNTAL  QUBSnOR. 

A  fdtidamental  question  is  to  be  considered 
on  appeal,  regardless  of  the  sufficiency  of  the 
assignment  of  error. 

2.  JuDGJiENT   *=3085(4)— Estoppei^-Matters 
Decided — Bbeacb  of  Warbantt. 

In  suit  upon  notes  for  price  of  auto  truck, 
wherein  buyer  pleaded  breach  of  warranty,  judg- 
ment on  notes  and  that  buyer  take  notliinB  by 
Ma  cross-action,  was  a  defense  to  buyer's  sub- 
sequent action  for  damages  for  same  breach  of 
warranty. 


S.  JuDOMENT  •s»066(l)  —  PaxsuifPnoiT  —  Is- 
sues. 
Where  Judgment  in  seller's  action  on  notes 
given  for  an  auto  truck  recited  buyer's  cross- 
action  for  damages  for  breach  of  warranty  and 
misrepresentations,  and  that  he  take  nothins 
thereby,  it  would  be  presumed  that  issue  as  to 
nusrepresantations  was  presented. 

4.  Bboksbs  $=>95— Mis^bbsehtatiors  bt 
Agent— LiABiuTT. 
An  agent  for  a  sale  of  an  auto  truck,  who 
had  never  seen  it  before  sale,  and  who  only  in 
good  faith  represented  its  quality  and  material, 
substantially  as  represented  by  principal'B  war- 
ranty printed  on  back  of  buyer's  order  was  not 
liable  to  buyer  for  breach  of  audi  representa- 
tions. 

Appeal  from  Nolan  County  Court;  B.  B. 
Ray,  Judge. 

Suit  by  Thomas  McCoy  against  the  Wichi- 
ta Falls  Motor  Company  and  W.  H.  Bray. 
Judgment  for  defendants  upon  a  directed 
verdict,  and  plaintiff  appeals.    Afltoned. 

Grisham,  Babb  &  Grlsham,  of  Sweetwater, 
for  appellant. 

Beall  &  Doutblt  and  James  L.  SplUer,  all 
of  Sweetwater,  for  appellees. 

CONNER,  0.  J.  Thomas  McCoy  Instituted 
this  suit  against  W.  H.  Bray  and  the  Wichi- 
ta Falls  Motor  Company  for  damages  in  the 
sum  of  $950;  tliat  being  the  alleged  differ- 
ence between  the  value  of  an  automobile 
truck  purchased  from  the  defendants  named 
as  it  was  actually  delivered  and  the  value 
of  such  truck  had  it  been  as  represented  and 
warranted.  The  plaintiff  alleged  that  the 
truck  had  been  sold  to  him  aa  a  1%-tou 
truck,  whereas  it  was  but  a  1-ton  trade;  that 
the  defendants  had  represented  that  it  was 
new  when  In  fact  it  was  old;  that  It  was 
made  with  good  material  and  in  a  workman- 
like manner,  whereas  the  material  was  old 
and  the  work  defective.  It  was  further  al- 
leged that  the  truck  had  been  purchased  up- 
on both  expressed  and  implied  warranties, 
which  were  relied  upon  by  the  plaintiff  and 
constltnted  inducements  for  the  pnrduse. 

The  defendant  Bray  answered  by  denials 
and  specially  that  in  the  transaction  he  act- 
ed for  the  defendant,  the  Wichita  Falls  Mo- 
tor Company,  as  agent  merely,  and  that  he 
did  not  knowingly  or  purposely  make  any 
fraudulent  representations  to  the  plaintiff: 
that  those  made  by  him  were  authorized  by 
the  company;  and  further  that  the  plaintiff 
had  contributed  to  his  damage  by  overload- 
ing and  speeding  the  truck. 

The  Wichita  Falls  Motor  Company,  among 
other  things,  pleaded  in  bar  a  Judgment  of 
the  district  court  of  Wichita  county,  where- 
in it  was  alleged  that  the  complaints  made 
by  the  plaintiff  in  the  present  action  had 
been  there  adjudicated  against  him. 
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A  trial  proceeded  before  a  Jury,  and  tiihhi 
the  conclasion  of  the  evidence  the  court  gave 
a  peremptory  Instmctlon  for  both  defend- 
ants, and  the  plalntlfT,  McCoy,  has  appealed 
from  the  jadgment  which  followed  die  In- 
struction. 

[1,2]  The  controlling  question,  which  per- 
haps la  fundamental  In  character  and  there- 
fore to  be  considered  r^ardless  of  the  suffi- 
ciency of  the  asBlgnment,  Is  presented  by  ap- 
pellant's seventh  assignment  of  error,  which 
goes  to  the  action  of  the  court  In  giving  the 
peremptory  Instmctloii. 

We  conclude  that  the  court  did  not  err  In 
this  respect.  The  evidence  shows  without 
dilute  that  upmi  appellant's  purchase  of 
the  truck  In  question  be  gave  a  number  of 
purchase-money  notes  which  were  later  de- 
clared upon  In  the  district  court  of  Wichita 
county,  and  In  that  suit  appellant  duly  ap- 
peared .and  answered,  among  other  things 
pleading  by  way  of  cross-action,  substantial- 
ly the  same  matters  as  presented  In  this 
suit.  I^e  Judgment  that  followed  was  not 
only  In  favor  of  the  Wichita  Falls  Motor 
Company  fbr  the  amount  of  theAotes,  but 
also  contains  the  following  further  recitation 
and  adjudication,  viz.: 

"And  it  further  appearing  to  the  court  that 
tbe  defendant,  Thomas  McCoy,  on  December  13, 
1816,  filed  his  cross-action  in  this  suit,  wherein 
he  asked  for  damages  by  reason  of  a  warranty 
and  misrepresentation  on  the  part  of  the  plain- 
tiff, the  Wichita  Falls  Motor  Company,  as  to 
the  material,  workmanship,  and  capacity  of  said 
Wichita  truck  which  he  purchased,  it  is  there- 
fore ordered,  adjudged,  and  decreed  by  this 
court  that  the  defendant,  Thomas  M cCc^,  take 
nothing  by  reason  of  said  cross-action,  and  that 
the  plaintiff,  the  Wichita  Falls  Motor  Company, 
go  hence  without  day,  and  recover  from  the 
defendant  all  coats  in  this  behalf  expended,  for 
which  let  execution  iasne." 

It  Is  also  undisputed  that  the  Judgment 
referred  to  has  never  been  set  aside  nor  ap- 
peal tberefrom  taken,  and  we  therefore 
think,  under  repeated  decisions  and  well-es- 
taUtebed  prlndples,  that  It  must  be  held 
that  title  Judgment  referred  to  constitutes  a 
perfect  defense  In  favor  ef  the  Wtdilta  Falls 
Motor  Company  against  an>enant's  action 
In  this  suit  See  Foster  v.  Wells,  4  Tex. 
101;  Rackley  v.  Fowlkes,  89  Tex.  613,  80  S. 
W.  77;  Beaumont  Irrl.  Co.  v.  Delaune,  107 
Tqx.  381,  180  S.  W.  08;  Parker  v.  Bmeraon, 
176  S.  W.  146. 

[3]  The  only  attack  made  by  appeUaat 
npoQ  the  Judgment  mentioned  Is  based  upon 
the  testimony  of  the  attorney  who  represent- 
ed appellant  In  the  Wichita  eounty  action,  to 
the  effect  that,  after  having  presented  the 
original  answer  containing  the  cross-action 
referred  to  in  the  Judgment,  he  had  filed  an 
amended  answer.  If,  imder  the  authorities 
above  cited,  this  would  under  any  view  of 
the  case^  constitute  a  difference,  no  force  can 
be  attadied  to  the  testimony  of  ttie'attomey 


referred  to.  No  effort  was  made  to  show 
whether  tbe  amended  aasw^  did  or  did  not 
set  up  the  representations  and  the  breaches 
of  warranty  averred  in  this  case  and  we 
think  we  inust  presume  from  the  recitations 
of  the  Judgment  ^at  in  fact  the  Issues  were 
presented.  They  were  certainly  adjudicated 
by  the  Judgment,  and  the  Judgment  con- 
cludes the  question. 

[4]  It  only  remains  to  determine  whether 
the  peremptory  instruction  was  erroneous  as 
to  the  defendant  Bray.  We  think  the  rec- 
ord falls  to  so  show.  There  Is  no  contradic- 
tion In  the  evidence  to  the  effect  that  Bray 
acted  In  the  sale  of  the  auto  truck  only  as  an 
ag^it;  that  he,  In  fact,  never  saw  the  truck 
before  the  sale,  and  did  no  more  than  to  rep- 
resent the  truck,  its  quality  and  material, 
substantially,  as  was  represented  by  the  or- 
der and  warranty  of  the  Wichita  Falls  Mo- 
tor Company  printed  upon  tbe  back  of  ap- 
pellant's application  or  order  for  tbe  pur- 
chase. 

There  was  evidence  tending  to  show  that 
the  truck  as  delivered  was.  In  fact,  a  one- 
ton  truck,  and  not  a  1%-ton  truck,  as  repre- 
sented It  would  be,  and  also  In  material  and 
workmanship  It  was  defective,  but  we  find 
no  evidence  whatever  tending  to  show  that 
the  agent  Bray  acted  otherwise  in  the  sale 
than  In  good  faith.  Appellant  contends, 
however,  that,  be  having  bought  tbe  truck 
and  relied  upon  the  representations  averred, 
the  falsity  thereof  constituted  a  <dvU  fraud 
which  would  render  Bray  liable.  In  dispos- 
ing of  this  question  we  think  we  can  do  no 
better  than  to  quote  the  language  used  by 
Chief  Justice  Wilson  of  the  Texarkana  Court 
of  Civil  Appeals  in  disposing  of  the  case  of 
Wimple  V.  Patterson,  reported  In  IIT  S.  W. 
1034,  viz.: 

"GenwaHy  apeakiag,  it  may  be  said  that  for 
material  and  false  representations  made  by  his 
agent,  as  fully  as  for  such  representatiooa  made 
by  himself  in  person,  the  principal  is  responsible, 
if  he  aathorized  the  agent  to  make  tiiem,  or  if 
they  were  made  by  the  agent  in  the  course  of 
his  employment  aS  such.  When  so  made  by  the 
agent,  sock  representations  are  to  be  treated  as 
the  representations  of  the  principal,  and  wheth- 
er the  pirlncipal,  if  he  made  such  tepreseotationa, 
or  his  agent,  if  he  made  them,  Imew  them  to 
be  false,  or  made  them  innocently,  believing 
them  to  be  true,  ia  of  no  importance  in  deter- 
mining the  liability  of  the  former  for  damages 
actually  suffered,  where  the  representations  were 
intended  to  induce,  and  did  induue.a  buyer,  to 
purchase  proper^  he  otherwise  would  not  have 
purdiased  of  the  principal.  In  such  a  case,  if 
the  representations  were  fraudulently  made,  the 
liability  of  tbe  principal  need  not  be  rested  up- 
on the  tort,  but  may  be  referred  to  the  con- 
tract, for,  whether  made  innocently  or  deceit- 
fully, such  representations  as  against  the  seller 
operate  as  a  warranty.  Loper  v.  Robinson,  64 
Tex.  5H>;  Rhoda  v.  Annis,  75  Me.  17,  46  Am. 
Rep.  354;  80  Am.  &  Eng.  Eacyc.  Lew  (2d  Ed.) 
p.  189;  14  Am;  &  Bag.  Encyc.  Law  (2a  Bd.)  pp. 
87, 156.    They  do  not  so  operate  as  against  tbe 
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ngeat,  whte  he  avowedly  acto,  not  for  himself, 
bat  f6r  one  known  by  tiie  pnrchaaer  to  be  Us 
principal.'  The  contract  in  such  a  case  is  not 
the  contract  of  tiie  agent.  He  does  not,  merely 
because  he  may  have  nepitiated  it,  become  lia- 
ble as  a  party  to  it.  He  is  not  in  the  position 
of  having  warranted  the  truth  of  the  represen- 
tations made  by  him  to  induce,  and  which  do 
induce  to  his  hurt,  the  purchaser  to  contract, 
not  with  him,  but  with  his  principal.  If,  under 
the  circumstances  stated,  the  agent  becomes  lia- 
ble to  the  purchaser  for  damages  suffered  by 
him,  it  is  by  force  of  other  principles  of  law 
than  those  which  measure  and  fix  the  rights  of 
parties  to  a  contract.  His  liability,  under  sudi 
circumstances,  must  be  measured  by  the  laws  of 
torts.  For  his  fraudulent  acts  he  is  responsible 
to  the  buyer.  He  is  not  liable  on  the  contract 
negotiated  by  him  for  his  principal,  but  he  Is 
liable  for  his  own  frand  and  deceit  practiced  on 
the  purchaser  to  induce  him  to  enter  Into  the 
contract  If  the  fraud  or  deceit  diarged  con- 
sists of  false  representations  as  to  material  facts 
made  to  the  purchaser,  to  show  a  liability  on 
the  part  of  the  agent  it  must  be  made  to  appear 
that  he  made  such  representations  knowing  diem 
to  be  false,  or,  as  stated  by  a  writer  in  20  Cyc. 
24,  that  be  made  them  'as  a  positive  assertion 
calcolated  to  convey  the  impression  that  be  had 
actual  knowledge  of  their  truth,  when  in  fiust 
he  was  conscious  that  he  had  no  such  knowl- 
edge.' It  follows,  from  the  principles  stated, 
that  when  the  agent,  so  acting  within  the  scope 
of  his  employment  as  to  bind  his  principal,  hon- 
estly believes  representations  made  by  him  to 
induce  the  purchaser  to  contract  with  his  prin- 
cipal to  be  true,  he  is  not  liable  either  on  the 
contract  or  as  for  a  tort." 

See,  alao,  1  Mechem  on  Agency  (2d  Ed.)  H 
1357,  1406,  1452,  and  145S. 

Applying  the  principle  bo  clearly  stated 
by  CSiief  Justice  Wilson  to  the  ondisputed 
facts  of  this  case,  we  tliink  there  was  no  er- 
ror in  the  court's  peremptory  Instruction  In 
appellee  Bray's  favor. 

Appellant  presents  a  nnmber  of  other  as- 
signments wiilch  not  only  seem  subject  to 
objections  made  thereto  by  appellees,  but 
which  also  relate  wholly  to  proceedings  In 
the  trial  that  are  entirely  Immaterlar  In 
view  of  the  condoslons  already  announced. 
We  need  not  therefore  consider  the  remain- 
ing assignments. 

Olie  judgment  will  accordingly  be  affirmed. 


JOHN  T.  BARBEE  ft  CO.  r.  AMERICAN 

BREWING  ASS'N  et  al. 

(No.  «11S.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 
Dec.  18,  1918.) 

1.  Fraoduucnt  Convbtancks  €=»47  —  Bulk 
Saixs  IiA.w— Retaking  Goods. 
Where  a  retailer  obtained  goods  by  falsely 
representing  that  he  had  the  money  to  pay  there- 
for, the  wholesaler  npcm  discovering  the  frand 


could  demand  and  accept  a  return  of  the  goods 
without  becoming  liable  to  creditors  under  Rev. 
St  1911,  arts.  8971-S978,  relating  to  sole*  in 
bulk. 

2.  FKAUDOtXIfT    OORVXTAncm    «=s>268(l)     — 

Bttxk  Sales  Law— Plxadino. 
In  an  action  by  a  creditor  Under  Rev.  St. 
1911,  arts.  8971-S973,  against  one  receiving 
stock  in  balk,  the  defendant  was  entitled  to 
prove,  under  a  general  denial,  that  there  was  no 
liability  on  its  part  under  the  Bulk  Sales  Law. 

8.   FBAUDTnCKNT     OoRTKTAlfCKS     ^»2e8(2)      — 

Bulk  Sales  Law— Plkadiro — StrmcixNCT 

or  AiTswxB. 
In  an  action  by  a  etecBtor  under  Rev.  St 
1011,  arts.  3871-8978,  against  one  receiving 
stock  in  bulk,  a  medal  answer,  as  against  a  gen- 
eral demurrer,  hM  to  sufficiently  allege  that 
there  had  been  no  sale  in  violation  of  such  stat- 
utes. 

Appeal  from  Oameron  County  Ckturt ;  H.  L. 
Tates,  Judge. 

Consolidated  actions  by  the  American 
Brewing  Association  and  the  Brownarville 
Bank  ft  lYust  Company  against  P.  Arlsmendi, 
Jr.,  John  T.  Barbee  &  Co.,  and  H.  H.  Weller. 
Judgment  for  plalntiffB  against  the  flrst  two 
defendants,  and  John  T.  Barbee  ft  Co.  ap- 
peals. Reversed  and  rendered  In  part,  and 
affirmed  In  part 

Jones  ft  George,  of  BrownsvlUe^  for  appel- 
lant 

H.  W.  WiUiama,  of  BrowosvUle,  for  appel- 
lees. 

MOTTRiSUND,  J.  This  Is  an  appeal  from  a 
judgment  rendered  in  two  cases  which  were 
consolidated.  One  of  these,  as  made  by  the 
petition  on  which  trial  was  had,  was  a  suit 
by  the  American  Brewing  Association  against 
P.  Arlsmendi,  Jr.,  for  a  balance  of  ^&1.09 
and  certain  interest  and  attorney's  fees,  al- 
leged to  be  diK  on  a  promissory  note  to  said 
brewing  association  by  said  Arlsmendi  and 
his  partner,  Rosallo  Gutierrez,  for  liquors 
sold  them  while  they  were  In  the  saloon 
business.  Tlie  other  was  a  suit  by  the 
Brownsville  Bank  ft  Trust  Company  against 
said  Arlsmendi,  Jr.,  for  fSQiJOd,  interest  and 
attorney's  fees,  alleged  to  be  due  nptm  a 
promissory  note  executed  by  said  Arlsmendi 
and  his  partner,  Gutierrw.  In  each  case 
the  appellant,  John  T.  Barbee  ft  C!o.,  and  H. 
H.  Weller  were  sued  for  the  sum  claimed 
against  Arlsmendi;  it  being  alleged  ttiat 
appellant  or  H.  H.  Weller  purchased  from 
Arlsmendi  ft  Gutierrez,  goods,  wares,  ajid 
merchandise,  of  the  aggregate  value  of  $800, 
without  complying  with  the  provisions  of 
the  Bulk  Sales  Lew,  whidi  goods,  wares, 
and  merdiandise  they  Otea  had  in  atodc  in 
their  retail  liquor  business. 

Appellant  company,  in  addition  to  a  gener- 
al denial,  specially  pleaded  that  the  goods 


«=s>For  otber  ca«M  •«•  mim  topic  and  KST-NUHBER  In  all  Ker-Numbered  DlgeaU  and  IndezM 


Digitized  by  VjOOQIC 


Tex.) 


BEAD  ▼.  FiUlQUBABSON 


235 


were  not  bought  by  It,  axul  not  sold  to  it 
by  Arlsmendi  or  GntlerreK,  bnt  were  the 
pn^erty  of  appeilant  company,  and  the  title 
to  same  bad  never  passed  to  said  parties, 
in  this,  tbat  eald  goods  bad  been  contracted 
to  said  Arlsmendi  &  Gntlerres  by  this  appel- 
lant and  delivered  to  them  npon  the  promise 
to  pay  cash  therefor  and  upon  the  promise 
and  representation  tliat  said  Arlsmendi  & 
Gutierrez  were  solvent  and  able  to  pay  cash 
therefor,  whereas  in  truth  and  in  fact,  at  the 
time  said  gooCfa  were  delivered,  they  were 
not  solvent  and  able  to  pay  cash  therefor, 
but  were  Insolvent  and  nnable  to  pay  for 
said  goods,  and  that,  as  soon  as  appellant 
discovered  that  said  representations  were 
untrue,  it  donanded  the  return  of  said  goods, 
and  said  goods  were  then  and  there  returned 
to  it  in  whole  packages  and  Just  as  they  were 
originally  delivered  to  said  Arlsmendi  ft 
GutierreE.  This  answer  was  adopted  by 
Weller. 

The  trial  resulted  in  a  Judgment  in  flavor 
of  the  brewing  association  and  the  bonk 
against  Arlsmendi  for  the  amount  sued  for, 
aitd  in  favor  of  each  against  appellant  com- 
pany for  $249.95,  and  that  they  take  nothing 
as  against  Weller. 

The  Judgment  against  appellant  is  based 
on  the  finding  by  the  trial  court  that  certain 
goods  of  the  value  of  $499.90  sold  by  appel- 
lant to  Arlsmendi  ft  Gutierrez  were  re- 
claimed by  appellant  and  surrendered  by 
seld  parties,  the  court  finding  in  this  connec- 
tion that  the  sale  of  the  goods  was  induced 
by  false  and  fraudulent  representations  by 
said  parties  to  appellant's  agent  to  the  effect 
that  they  were  solvent,  when  in  fact  they 
were  notoriously  insolvent,  and  tbat  about 
30  days  after  said  goods  were  in  the  place 
of  business  of  said  parties  appellant  discov- 
ered that  such  representations  were  false, 
and  as  soon  as  possible  reclaimed  such  goods, 
or  a  part  thereof,  which  were  surrendered 
by  said  Arlsmendi  ft  Gutierrez.  The  goods 
thus  reclaimed  were  sold  by  appellant  to  H. 
H.  Weller  for  $499.90,  and  at  the  date  of 
trial  all  of  the  same  bad  passed  from  the 
possession  of  Weller. 

The  findings  of  fact  are  lengthy  and  show 
fully  the  gross  fraud  which  induced  the  ap- 
pellant to  part  with  its  goods,  but  we  have 
st-ated  the  substance  thereof  sufficiently  for 
the  purposes  of  tliis  appeaL 

Appellant's  assignments  raise  the  issue 
that  the  findings  of  fact  do  not  show  a  sale 
in  violation  of  the  Bnlk  Sales  Law. 

[1]  It  is  well  settled  by  our  decisions  that 
appellant,  upon  discovering  the  falsity  of  the 
representations,  was  entitled  to  recover  by 
suit  the  goods  delivered  by  It  to  Arls- 
mendi ft  Gutiems,  and  could  have  done  so, 
even  it  the  same  had  been  transferred  to  an 
assignee  for  the  lieneflt  of  creditors,  or  de- 
livered  to   creditors  in  paymmt  of  th^ 


cialmsk  Slmpklns  oa  Oontracta  and  Sales 
(3d  Ed.)  pp.  900-902.  It  is  held  that  nndee 
such  drenmstancea  the  title  does  not  pass. 
Articles  8971,  89T2,  and  8978,  Rev.  9t.  1911, 
relating  to  sales  in  balk,  were  enacted  for  the 
prevention  of  fraud,  and  not  Cor  tbe  purpose 
of  prevcmtlng  sellers  from  repossessing 
themselves  of  goods  obtained  from  them  by 
fraud.  Such  statutes  would  not  have  pre- 
vented appellant  from  procuring  a  Judgment 
for  its  goods  under  the  facts  proven,  and 
it  necessarily  follows  that  they  would  not 
render  appellant  liable  by  reason  of  the  fact 
that  tbe  return  of  tbe  goods  was  procured 
without  the  aid  of  a  court  pursuant  to  a 
rescission  of  the  contract.  The  transaction 
did  not  constitute  a  sale  or  transfer  within 
the  meaning  of  said  statutes. 

[2,3]  Tbe  appellees,  by  cross-assignment, 
complain  of  tbe  overruling  of  their  general 
demurrer  to  appellant's  answer.  This  is 
not  a  suit  by  appellant  to  rescind  the  sale 
of  the  goods,  bnt  is  one  in  wlii<^  appellees 
undertook  to  prove  a  sale  In  violation  of  tbe 
Bulk  Sales  Law.  We  believe  appellant  was 
authorized,  under  its  general  denial,  to  prove 
that  there  was  no  liability  on  their  part 
under  the  Bulk  Sales  Law.  In  addition  the 
special  answer,  as  against  a  general  demur- 
rer, sufficiently  alleged  that  there  could  have 
been  no  sale  in  violation  of  the  Bulk  Sales 
Law,  as  the  title  bad  never  passed. 

Having  held  tliat  appellant  is  not  liable, 
it  follows  tliat  the  cross-assignment  complain- 
ing of  tlie  refusal  to  award  a  Judgment 
against  Weller  must  be  overruled,  and  it  is 
unnecessary  to  decide  what  appellees'  rights 
would  have  been  as  to  him  had  appellant 
boDght  in  violation  of  the  Bulk  Sales  I^w. 

The  Judgment  will  be  reversed  in  so  far 
as  it  awards  a  recovery  against  appellant 
in  favor  of  each  t^ppellee,  and  Judgment 
tendered  that  each  of  them  take  nothing 
as  against  appellant  In  all  other  respects 
the  Judgment  vdll  remain  imdisturbed. 


RBAD  T.  FABQUHARSON.     (Ko.  8955.) 

(€k>urt  of  Civil  Appeals  of  Texas.    Ft  Worth. 
Dec.  14,  1918.) 

1.  BroKEBB        «=>8e(l)    —    OaKFERBATtOR    — 
AOKKKMKNT. 

In  an  action  by  a  broker  for  compensation, 
evidence  KM  to  sustain  a  finding  that  there 
w^s  no  express  contract  to  pa;  a  commission. 

2.  Bbokkbs      «=>82(4)  —  Compknsatiok   — 
AonoiT  for. 

Where  broker  saed  for  compensatiMi  upon 
an  alleged  express  contract  alone,  he  ooiUd  not 
recover  on  qusntum  meruit  or  an  implied  con- 
tract to  pay  the  reasonable  valne  of  his  services. 


aFot  othar  ( 
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Appeal  from  Wichita  County  Court; 
Harvey  Harris,  Judge. 

Action  by  D.  B.  Read  against  O.  B.  Farqu- 
harson.  Judgment  for  defendant,  and  plain- 
tiff appeals.   Affirmed. 

Jouette  M.  Bonner  and  W.  T.  Carlton,  both 
of  Wichita  Falls,  for  appellant. 

Carrlgan,  Montgomery  &  Britain,  of  Wichi- 
ta Falls,  for  appellee. 

BUCK,  J.  This  ts  an  appeal  from  a  Judg- 
ment denying  D.  B.  Bead  recovery  for  a 
Claimed  commission  alleged  to  be  due  from 
the  defendant,  C.  B.  Farquharson,  arising 
out  of  the  sale  of  a  certain  oil  and  gas  lease 
belonging  to  defendant,  and  which  had  been 
listed  with  plalnticr  by  defendant,  and  which 
plaintiff  claimed  was  sold  through  his  efforts 
as  a  broker.  The  cause  was  submitted  on 
special  Issnes,  and  the  jury  found  adversely 
to  plaintiff. 

[1,2]  We  have  carefully  considered  the 
statement  of  facts  and  are  unable  to  reach 
the  conclusion  that  the  evidence  Is  not  suf- 
ficient to  sustain  the  verdict  and  judgment 
Plaintiff  sued  upon  an  alleged  express  con- 
tract alone,  and  hence  could  not  recover  on 
quantum  meruit,  or  an  implied  contract  to 
pay  the  reasonable  value  of  plaintiff's  serv- 
ices. While  plaintiff  swore  that  the  defend- 
ant agreed  to  pay  5  per  cent  commission, 
and  testified  to  facts  tending  strongly  to 
show  that  he  secured  a  purchaser  and  was 
the  inducing  cause  of  the  sale,  yet  defend- 
ant testified:  That  during  the  preliminary 
negotiations  plaintiff  did  not  disclose  that 
he  was  acting  in  the  capacity  of  a  broker, 
and  that,  when  he  did  disclose  the  fact  that 
he  was  a  broker  and  was  expecting  a  com- 
mission, defendant  informed  him  that  he 
would  pay  commission  only  in  the  event  the 
lease  sold  for  ?40,000.  That  later,  when 
plaintiff  told  him  that  his  parties  would  not 
pay  $40,000,  but  that  he  (plaintiff)  thought 
he  could  Interest  them  If  defendant  would 
reduce  the  pnlce  to  $15,000,  defendant  refused 
to  sell  at  that  price  and  pay  a  commission, 
and  plaintiff  replied:  "Well,  I  am  handling 
some  other  property,  and  we  will  say  no  more 
a^out  the  commission."  That  defendant  said: 
"All  right,  if  those  people  will  come  across 
with  $15,000  spot  cash,  I  will  accept  it,  and 
that  Is  for  immediate  acceptance  and  no 
time  limit  on  It"  Plaintiff  then  said,  "I  will 
take  it  up  with  them  right  away."  The 
property  was  sold  for  $10,000,  of  which 
H  mount  $3250.00  was  paid  hy  defendant  in 
clearing  the  title. 

The  only  other  witness  who  testified  in  the 
case  was  F.  K.  Haskell,  connected  with  the 
purchaser,  the  Empire  Gas  &  Fuel  Company. 
While  his  testimony  tended  strongly  to  show 
that  the  property  was  sold  through  the 
efforts  of  the  plaintiff,  he  stated  that  Mr. 


Cousins  of  Mineral  Wells  flnallT  <AOBed  the 
deal.  He  did  not  testify  to  anything  about 
the  agreement  or  contract  between  the  par- 
ties to  the  suit  as  to  a  commiaidoa. 

In  this  condition  of  the  record,  ve  are  of 
the  opinion  that  an  assignments  should  be 
overruled,  and  the  Jndgment  affirmed,  and  it 
is  80  ordered. 

Judgment  affirmed. 


ST.  liOUIS  SOUTHWESTERN  RT.  CO.  OF 
TEXAS  V.  MOBEHEAD.    (No.  8»16.) 

(Court  of  Civil  Appeals  of  Texas.    Ft  Wortli. 

Nov.  2,  19ia     Rehearing  Denied 

Dec.  21,  1918.) 

1.  Cabbibbs  «a>219(S)  —  Live  Stook— Irju- 
BiEs— liiABiUTT  OF  iNrriAi,  Cabsikb. 

Although  Initial  cairier  hmited  its  liability 
to  its  own  hues,  where  it  did  not  require  con- 
necting carrier  to  fumisb  an  unloaded  car,  aa 
required  by  Vernon's  Sayles'  Ann.  (3iv.  St  1014, 
art  6688,  it  was  liable,  whether  injuries  to 
shipment  of  horses  due  to  defects  in  its  car 
occurred  on  its  lines  or  on  lines  of  connecting 
carrier,  in  view  of  articles  70S  and  6687. 

2.  Cabbibbs  «s»117— Fubris^iro   SurrABUt 
Cabs— DuTT. 

The  duty  of  railway  common  carriers  to  fur- 
nish suitable  cars  is  absolute,  in  view  of  Ver- 
non's Sayles'  Ann.  Civ.  St  1»14,  art  6687. 

3.  Cabbibbs  «s>219Ci)— litvx  Stock— Use  or 
Cabs  of  CoNREcnNO  Oabbxebs. 

Under  Vernon's  Sayles'  Ann.  Civ.  St  1914, 
art.  6687,  it  is  the  duty  of  the  connecting  car- 
rier to  which  a  loaded  car  of  stock  is  delivprpd 
to  receive  it  as  loaded,  if  saitable,  and  forward 
it;  the  initial  carrier  having  the  privilege  of 
furnishing  its  own  cars  beyond  the  end  of  its 
line. 

4.  Appeal  aro  Ebbob  «=>dlO— Absence  of 
Evidence— PBEsmtPnoN. 

Where  there  is  no  evidence  that  defendant 
initial  carrier  required  connecting  carrier  to 
furnish  an  unloaded  car,  as  required  by  Ver- 
non's Sayles*  Ann.  Civ.  St  1914,  art.  6688^ 
the  conrt  on  appeal  may,  in  aid  of  judgment  be- 
low, assume  Uiat  defendant's  loaded  car  was 
deUvered  to  connecting  carrier  pursuant  to  an 
agreement 

Appeal  from  District  Conrt,  Tarrant  Coun- 
ty;  Bruce  Young,  Judge. 

Suit  by  Joe  Morehead  against  the  St 
Louis  Southwestern  Railway  Company  of 
Texas.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

Thompson,  Barwlse  &  VTharton,  of  Ft 
Worth,  B.  B.  Perkins,  of  Dallas,  and  George 
Thompson,  Jr.,  of  Ft.  Worth,  for  appellant 

Harris  &  Barton,  of  Ft  Worth,  for  appel- 
lee. 
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CONNEfi,  O.  J.    Appellee  Instltnted  thte 
suit  to  recover  damages  to  a  ediipment  of  one 
car  load  of  horses  from  Hamilton,  Hamilton 
county,  Tex.,  to  Ncwth  Ft  Worth,  Tex.    The 
contested  Issue  is  one  of  HaUlity.    The  un- 
disputed facts,  which  are  agreed  upon,  are 
to  the  efTect  that  the  appellee  was  the  owner 
of  the  hoises  in  question  and  that  he  desired 
to  ship  them  to  the  Ft  Worth  market,  and  to 
that  end  applied  to  the  agent  of  the  appel- 
lant company  for  a  car  within  which  to  ship 
the  same:    that  a  car  was  selected  by  the 
agent,  and  that  neither  the  agent  nor  the 
plalntlfC  discovered  any  defect  therein ;  that 
the  car  was  loaded  with  ai^ellee's  horses 
about  5  p.  m.  at  Hamilton,  and  arrived  at 
the    town    of    Stephenville,    Erath    county, 
about  9  p.  m.  of  the  same  day ;  that  at  Ste> 
phenville  the  car  and  the  horses  were  de- 
livered to  a  connecting  carrier,  vis.  the  Ft 
Worth  &  Rio  Grande  Railway  Company,  the 
line  of  which  extended  from  Stephenville  to 
North   Ft.    Worth;     that   when    the   horses 
were  delivered  to  the  consignee  at  North  Ft 
Worth  they  were  found  to  have  been  dam- 
aged In  the  amount  of  the  Judgment  below. 
It  was  and  Is  admitted  that. the  damage 
was  proximately  caused  by  defects,  not  nec- 
essary to  describe,  in  the  car  In  which  the 
horses  had  been  transported  from  Hamilton. 
It  is  further  undisputed  that  at  the  time  of 
the  shipment  from  Hamilton  appellee  enter- 
ed Into  a  written  contract  wMdi  limited  ap- 
pellant's liability  to  its  own  line  of  road; 
appellant's  nndertaldng,  by  the  terms  of  the 
contract,  being  aterely  to  tranqport  the  hors- 
es to  StepbenviUe  and  there  deUver  to  Its 
wnnectlng  carrier.     The  jury  found,  in  an- 
swer to  special  issues,  among  other  things, 
to  the  effect  that  ordinary  care  had  been  ex- 
ercised at  Hamilton  In  the  selection  of  the 
car,  and  tliat  tbera  was  no  understanding  or 
agreement  between  appellee  and  the  appel- 
lant eampany  that  the  car  ejected  should 
be  furnished  for  the  entire  trip.    The  written 
contract  is  enttrcly  silent  on  the  question. 

[1]  The  Qveitlon  for  our  determination  is 
whether,  nader  the  circumstances,  appellant 
is  liable  for  the  injuries  caused  by  the  de- 
fects In  the  car,,  which,  it  is  admitted,  ex- 
isted at  the  time  the  car  was  furnished.  We 
have  concluded  that  this  question  must  be 
answered  in  the  affirmative. 

[2J  We  are  of  the  opinion  that  the  duty  of 
a  railway  common  carrier  to  furnish  suit- 
able cars  for  the  transportation  of  freight 
delivered  to  it  for  shipment  extends  beyond 
the  mere  exercise  of  ordinary  care.  The 
duty  In  this  respect  we  think  is  absolute. 
It  is  an  express  requirement  of  our  statute, 
to  be  excused  only  on  grounds  relieving  the 
c-ommon  carrier  from  liability  as  an  insurer. 
In  4  Vernon's  Sayles'  Civil  Statutes,  art 
€687,  In  prescribing  the  duties  of  railway 
'fimpaniei^  It  is  among  other  things,  declared 
to  be  the  duty  of  every  railroad  "to  furnish 
S07  8.W.— 23  , 


all  necessary  and  suitable  cars  and  vehUdw 
of  transportation  for  an  freight  offered  or 
tendered,  or  to  be  offered  or  tendered,  to  It 
for  shipment*  etc.  See,  also.  Hunt  v.  Nutt 
et  aL,  27  S.  W.  1031;  Gulf,  C.  ft  S.  F.  Ry. 
Co.  et  al.  V.  Roger,  16»  S.  W.  1093 ;  Hutchin- 
son on  Oonmum  Carriers,  |  293;  Moore  on 
Carriers,  1 12. 

Indeed,  appellant  makes  no  contention  la 
this  case  that  it  is  to  be  excused  on  the 
ground  that  the  agent  at  Hamilton  in  select- 
ing the  car  in  question  exercised  ordinary 
care,  or  that  the  company  was  otherwise  not 
guU^  of  negligence.  The  sole  contention  in 
this  respect  is  that,  inasmach  as  there  was 
no  agreement  or  understanding  between  ap- 
pellee and  the  agent  of  the  appeUaat  com- 
pany to  furnish  the  car  beyond  Stephenville^ 
and  Inasmuch  as  the  proof  fails  to  afflrma« 
tlvely  i^Jx>w,  which  is  the  fact,  any  injury 
to  aHiellee's  horses  while  In  transit  between 
Hamilton  and  StephenvlUe,  that  the  mere 
fact  that  the  appellee,  with  the  concurrence 
ot  the  agent  of  the  Ft  Worth  ft  Bio  Grande 
Railway  Company  at  Stepb«iville,  used  the 
same  car  in  the  further  tran^ortation  of 
the  horses,  does  not  create  a  UaMlIty  on  the 
pert  of  appelant  fbr  the  damages  proven. 

It  Is  true  that  the  written  contract  exe- 
cuted by  appelant  at  Hamilton  falls  to  spec- 
ify that  the  car  in  question  should,  or 
might  l>e,  used  beyond  Stephaivtlle,  nor  did 
appellee,  in  testifying  as  is  stated,  specifical- 
ly 80  states  But  the  evidence  shows  with- 
out dispute  that  appellant  had  no  facilities 
of  any  kind  or  character  at  Stei^envllle  for 
loading  or  unloading  freight  It  had  no 
agent  employ^, 'Or  servant  at  that  point; 
On  the  contrary,  the  procrf  is  that  for  some 
10  miles  beyond  Stephenville  It  was  compel- 
led to  use  the  track  of  the  Ft.  Worth  &  Rio 
Grande  Railway  Company  to  enter  the  city, 
and  on  the  occasion  in  question  it  so  entered 
and  delivered  on  a  side  track  of  the  Ft 
Worth  &  Rio  Grande  Railway  Company,  the 
car  in  question  while  loaded  with  appellee's 
horses.  There  is  no  evidence  that  ai^ellant, 
through  any  agent  or  servant  requested  that 
the  horses  should  be  unloaded  and  placed  In 
another  car,  or  that  a  protest  of  any  kind 
was  made  to  the  further  use  of  the  same.. 
By  reference  to  the  article  of  our  statute 
hereinbefore  cited  (Vernon's  Sayles'  Revised 
Statutes,  art  0087),  it  may  be  seen  that,  for 
the  purpose  of  facilitating  the  movement, 
preservation,  and  exchange  of  freight,  it  is, 
among  other  things,  further  provided  that  It 
shall  be  the  duty  of  a  railroad  company,  not 
only  to  furnish  suitable  cars,  but  also  to 
transport  with  reasonable  care  and  diligence 
all  freight  tendered  to  It  for  transportation, 
and,  in  the  language  of  the  statute : 

"If  destined  to  a  point  beyond  the  line  of  such 
railroad,  then  to  transport  and  deliver  within 
a  reasonable  time  such  freight  is  such  loaded 
car  or  cars  to  the  connecting  carrier  forming 


Digitized  by  LjQOQIC 


838 


207  SOnTHyrESTESBN  BBPOBTESt 


(Tex. 


•ny  part  of  the  route  over  which  each  shipment 
is  made,  or  to  be  made,  for  the  purpose  of 
transportation  by  such  connecting  carrier  on  to 
the  destination  of  such  freight,  ^r  for  delivery 
by  it  to  the  connecting  line  or  lines  forming 
any  part  of  the  route  over  which  same  is  to  b« 
transported  to  its  altimate  destination;  and  it 
shall  likewise  be  the  duty  of  each  oonnectiiig 
line  of  railroad  engaged  In  such  transportation, 
aa  to  all  such  service  to  be  performed,  as  to  all 
anch  freight  and  cars  in  which  the  same  is 
carried  within  this  state,  to  receive  and  trans- 
port witiiin  a  reasonable  time  such  loaded  ca'r 
or  cars  offered  or  tendered  to  it,  if  in  a  suitabU 
condition  for  movement,  and  deliver  the  same 
at  the  destination  thereof,  if  destined  to  a  point 
npon  its  line  of  railroad,"  etc. 

[S]  While  tt  has  been  held  that  a  carrier 
cannot  be  compelled  to  furnish  its  own  cara 
beyond  tlte  end  of  Its  own  line  (see  Golf,  O. 
ft  S.  F.  Ry.  Co.  V.  State,  56  Tex.  Oiv.  App. 
868, 120  S.  W.  1028),  yet  from  the  statute  we 
have  quoted  It  is  certainly  the  privilege  of  a 
carrier  to  do  so.  It  was  the  evident  porpoae 
of  the  Leglala tare 'that  this  should  be  done^ 
and  when  a  loaded  car,  as  in  the  case  before 
us,  la  actually  delivered  to  a  connecting 
carrier,  the  statute  certainly  made  it  the 
duty  of  the  connecting  carrier  to  receive  the 
car  as  loaded,  if  suitable,  and  forward  the 
freight  in  the  direction  of  the  point  of  its 
destination. 

[4]  The  record  in  tills  case  Is  silent  as  to 
the  course  of  dealing  between  the  aH>eUBnt 
railroad  and  the  Ft  Worth  &  Rio  Grande 
Railway  C<Hnpany  in  cases  of  the  kind ;  that 
Is  to  say,  we  are  not  enlightened  by  the  evi- 
dence upon  what  terms,  if  any,  exchange  of 
cars  by  tlie  companies  was  made.  From  the 
contract  we  do  Icnow  that  the  companies 
participated  in  the  through  rate  specified, 
bat  whetlter  the  appellant  company,  when  It 
delivered  a  loaded  car  of  freight  to  the  Ft 
Worth  &  Rio  Grande  Railway  Company  re- 
quired the  latter  company  to  furnish  ap- 
pellant with  an  unloaded  car  as  provided  in 
article  6688,  4  Vernon's  Sayles'  Stat,  or 
whether  there  was  some  mutual  agreement 
fixing  a  standard  of  compensation,  ia  not 
made  to  appear,  and  we  think,  in  view  of  the 
drcnnistances  already  stated,  that  we  may, 
in  aid  of  the  Judgment  below,  safely  assume 
tliat  appellant's  loaded  car  was  delivered  to 
the  Ft  Worth  &  Rio  Grande  Railway  Com- 
pany at  Stepbenville  pursuant  to  some  agree- 
ment or  arrangement  between  the  railroad 
companies. 

At  all  events,  as  before  stated,  it  seems 
undisputed  that  the  car  as  loaded  was  deliv- 
ered to  the  Ft  Worth  &  Rio.  Grande  Railway 
Company  at  the  time  with  the  knowledge 
that  it  was  Intended  for  immediate  through 
transportation  to  Ft  Worth.  Under  such 
circumstances,  we  think,  it  could  well  be, 
and  probably  was.  In  contemplation  of  the 
servants  of  the  appellant  company  at  Hamil- 
ton, at  the  time  he  furnished  the  car,  that 


it  would  be  so  used,  even  though  no  express 
agreement  covering  the  subject  was  made 
with  appellee;  7%ls  being  true.  It  follows, 
without  the  necessity  of  further  discussion, 
that  ai^ellant  la  liable  for  the  damages 
proximately  caused  by  the  defective  car, 
even  though  the  injuries  may  have  actually 
occurred  on  the  line  of  the  Ft  Worth  &  Rio 
Grande  Railway  Company,  and  notwithstand- 
ing the  contract  limiting  apptilanf  ■  liabili- 
ty to  Its  own  line  of  road. 

Appellant  cannot  contract  so  as  to  relieve 
Itself  of  Ita  common-law  liability  tor  negli- 
gence, either  actual  or  to  be  Imputed  by  law 
from  a  violation  of  a  statute.  See  Vernon's 
Sayles'  Rev.  Stat.,  art  708;  Hunt  ▼.  Nutt  27 
S.  W.  1031 ;  Alabama  &  V.  By.  Co.  t.  Searles. 
71  Miss.  744,  16  South.  256. 

We  conclude 'the  Judgment  must  lie  affirm- 
ed ;  and  It  Is  so  ordered. 


S.  SAMUSLS  ft  CO.  ▼.  MORGAN  ft  FBIBD- 
LANDER  et  al.    (No.  1900.) 

((>ourt  of  Givfi  Appeals  of  Texas.    Texarkana. 

June  11,  1918.    Rehearing  Denied 

Oct  10,  M18.) 

Jusncxs  or  tbx  Pkjlck  «s>159(1)— Affkai,  to 
County  CotrBT— Bowd. 
Plaintiff,  who  recovered  in  justice  conrt 
against  one  of  the  Joint  defendants,  but  lost 
against  the  other,  had  a  right  to  appeal  withoot 
bond  to  the  county  court  since  the  purpose  of 
an  appeal  bond  is  to  secure  tiie  successfnl  party 
la  the  preservation  of  wliat  lie  recovered  ia  the 
Jostiee  eourt  so  that  unleaiB  the  Judgment 
awards  defendant  some  relief  amouatinc  to  more 
than  a  defeat  of  plalntiJFs  suit  defendant  has 
nothing  requiring  the  protection  of  such  a  bond. 

Appeal  from  Gregg  CJounty  Court;    Xi.  M. 

Bramlett  Judge. 

Suit  by  Morgan  ft  Friedlander  and  others 
against  8.  Samuels  ft  Co.  and  another. 
From  Judgment  in  Justice  court  for  the  nam- 
ed defendants,  plalntlfFs  appealed  to  the  coun- 
ty court  which  gave  Judgment  for  them 
against  all  defendants,  and  the  named  de- 
fendants appeaL    Affirmed. 

M.  Ih  Cunningham,  of  Longview,  for  appel- 
lants. 

W.  C.  Shonlts,  of  Longview,  for  appellee 
Morgan  ft  Friedlander. 

Riley  Strickland,  of  Longview,  for  appellee 
Cain. 

UODGias,  J.  The  appellees  sued  W.  T. 
Cain  and  the  appellants  fiamuels  ft  Go.  in 
the  Justice  court  of  precinct  No.  1  of  Gregg 
county  for  the  conversion  of  a  bale  of  cotton ' 
alleged  to  be  of  the  value  of  1102.  Cain  re- 
sided In  Gr^ss  connty,  and  the  appeUantsj 
composing  the  firm  of  Samuels  ft  Go.  resided' 
In  Harrison  county.    Among  other  defenses. 
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Samnels  &  Go.  ffled  a  ptea  of  privilege  dalm- 
tag  the  right  to  be  sued  In  the  county  of  tbdr 
residence.  In  ttie  trial  In  the  Justice  court 
tbat  plea  was  sustained,  bnt  judgment  waa 
rendered  In  faror  of  the  appelleefl  against 
Cain  for  the  fall  amount  sued  for. 

The  appellees  appealed  without  bond  to  the 
eoanty  court  Ai^ellants  Samuels  &  Ca 
there  moved  to  dismiss  the  appeal  because 
no  bond  had  been  flled^  The  motion  was 
oTerruled,  and  the  trial  which  followed  re- 
snlbed  In  a  Judgment  In  favor  of  the  appel- 
lees against  all  the  defendants  for  the 
amonnt  sued  for.  There  was  no  error  In 
overruling  the  motion  to  dismiss  the  appeal 
upon  the  ground  that  no  bond  had  been  filed. 
Since  the  decision  In  H.  &  T.  CX  B.  R.  Go.  v. 
Bed  Gross  Stock  Farm.  91  Tex.  628,  45  S.  W. 
375,  tbe  right  of  a  plaintiff  who  losea  In  th* 
Justice  court  to  appeal  without  bond  to  the 
county  court  has  been  unquestioned.  The 
ftct  that  the  plaintiff  In  this  Instance  re- 
covered a  Judgment  against  one  of  the  de- 
fendants does  not  alter  the  rule.  If  the 
plaintiff  recovers  only  a  iNirt  of  what  he 
sued  for,  be  may  still  appeal  wlUiout  bond. 
Edwards  v.  Morton,  82  Tex.  152,  46  S.  W.  792. 
For  the  same  reason,  be  may  appeal  In  like 
manner  If  he  recovers  against  only  one  of  the 
joint  defendants.  The  pnrpoee  of  an  appeal 
bond  Is  to  secure  the  successful  party  In  the 
preservation  of  what  he  recovers  In  the  Jus- 
tice court  during  the  pendency  of  the  litiga- 
tion in  the  county  court  Unless  the  Judg- 
znent  in  the  Justice  court  awards  the  defend- 
ant some  relief  which  amounts  to  more  than 
a  mere  defeat  of  the  plaintiff's  suit  the  de- 
fendant has  nothing  which  requires  the  pro- 
tection of  snch  a  bond.  The  evidence  in  this 
case  was  sufficient  not  only  to  show  a  con- 
versicHi  by  Samuels  &  Co.  in  Oregg  county, 
but  one  in  whldi  they  were  Jointly  liable 
with  their  oodefendant  Gain,  who  raslded 
in  tbat  county. 

The  Judgmmt  of  the  coun^  court  will  be 
affirmed. 


BOYD  V.  HXJBD.    (No.  8117.) 

(Court  of  OvU  Appeals  of  Texas.    San  Antoni«. 
Dec  18, 1»18.) 

1.  FlXTUSES  4a»7'-OONVBTAITOB  ST  DEBO  Of 

The  pnfcbaaer  of  land  by  virtue  of  his  deed 
acquired  title  to  a  certain  pump,  rods,  and 
trough  which  had  been  affixed  to  the  realty  so 
as  to  become  a  part  thereof. 

2.  PUEADiwo  «=»236(3)— Trial  AiainniixNT— 
DiscKETiow  or  ConsT. 

Privilege  to  file  trial  amendment  Is  depend- 
ent on  discretion  of  trial  conrt,  and  Its  denial 
is  not  error  in  absence  of  showfaig  of  abuse  of 
SDCh  discretion. 


3.  Sauib  «a>14D~Biix  OF  SAU^-FirruKM  vo 
RxAi/rr. 

BUI  of  sale  covevlag  gasoline  engine,  pipes, 
pomp,  rods,  and  troo^  coold  not  transfer  such 
part  of  the  pcoperty  as  had  become  part  of 
the  realty  nnder  the  law  of  flxtnres. 

4.  FncTtmns  «=921— Tttlb  to  PKBSoiTAcrr— 
FiXATioir  TO  Lairs  S01.0. 

Title  to  peTBonalty  wUdi  bad  become  part 
of  realty  was  in  vendor  of  lan<i.  mihlect  to  ven* 
dee's  right  to  pay  the  pricev  failing  in  which  the 
titl^  free  from  any  equity  in  the  vendee,  passed 
to  bis  succeasoi,  with  title  to  the  fixtures  con- 
stituting a  part  of  the  land. 

Appeal  from  Jim  Wells  (bounty  Court;  L. 
Broeter,  Judge. 

Suit  by  T.  H.  BtfyA  against  O.  W.  Huid, 
Jr.  From  Judgment  for  def«idant  plainttff 
appeals.  Judgment  affirmed  in  part  and 
reversed  and  rendered  in  part 

O.  d  Forry*  of  McAIlen,  for  appellant 

SWEABINGBN,  J.  This  is  a  suit  by  T. 
H.  Boyd,  tbe  appellant  to  recover  i)ersonal 
property  from  George  W.  Hurd,  Jr.  The 
cause  was  tried  by  the  court  without  a  jury, 
and  Judgment  rendered  in  favor  of  the  ap- 
pellee, who  was  defendant  In  the  trial  court 

Appellant  alleged  that  the  prc^>erty,  whldi 
conslBted  of  a  gasoUoe  engine,  a  pump,  iron 
pil>e,  pump  rods,  a  water  trough,  and  some 
wire,  were  fixtures  on  the  land  subsequently 
purchased  by  htm.  It  is  alleged  that  the  per- 
B<mal  property  described  was  affixed  to  the 
realty  In  1912  by  6.  W.  Hurd  after  purchas- 
ing the  land  on  which  a  vendor's  lien  was  re- 
tained by  the  vendor  of  Hurd,  and  that  by 
reason  of  the  annexation  and  adaptation,  as 
well  as  Intention  of  the  purchaser  of  the  land, 
the  personal  property  became  a  part  of  Qie 
realty,  and  {wssed  with  the  title  of  the  real- 
ty from  Hurd  to  the  appellant,  Boyd,  In 
October,  1917. 

Appellee  answered  that  the  personal  prop- 
erty was  not  a  part  of  the  realty,  but  that 
It  bad  been  severed  In  September,  1816,  sold 
and  delivered  to  him  by  him  father,  G.  W. 
Hurd.  It  was  alleged  that  appellee  took  im- 
mediate possessioa  of  the  personal  property, 
and  remained  In  actual  possession  of  it  from 
the  date  of  his  bill  of  sale  to  the  present 
time. 

The  court  found  In  Ub  filed  conclusions  of 
fact  and  law  that  the  engine  and  wire  never 
became  a  part  of  the  realty.  But  also  found 
that  the  trough,  Iron  pipe,  pump,  and  pump 
rods  did  become  a  part  of  the  realty.  Both 
flndln(ps  are  supported  by  the  evidence. 

In  the  fourth  assignment  complaint  Is  made 
of  the  court's  finding  that  the  gasoline  engine 
was  not  a  part  of  the  realty.  This  assign- 
ment we  overrule,  because  of  our  finding  that 
there  was  sufficient  evidence  to  support  the 
trial  court's  flndinc- 


arvr  oUmt  omm  ■••  a«m«  topic  and  KST-NDIf  BER  la  ail  Kar-Mnmb*r«d  DIcmU  and  IndszM 


Digitized  by 


Google 


S40 


207  SODTHWESTEBN  REPORTER 


(leZi 


[1]  In  tbe  sixth  assignment  It  la  tuvad.  tbat 
the  court  erred  In  awarding  to  appellee  tbe 
piipe,  pump)  rods,  and  trcragfa,  all  of  which 
the  trial  court  found  was  a  part  of  the  realty, 
and  had  been  from  1912  until  after  appel- 
lant purchased  the  land.  IMs  assignment  Is 
anstalned.  As  stated  above,  there  was  evi- 
dence to  sustain  this  said  finding  of  the  coart 
In  view  of  this  fact,  appellant  acquired  title 
thereto  by  virtue  of  his  deed  conveying  the 
land.  Jones  v.  Bull,  86  Tex.  136,  19  S.  W. 
1031;  Phillips  V.  Newsome,  179  8.  W.  1128; 
Hutchls  T.  Masterson,  46  Tex.  S61,  26  Am. 
R^.  286;  Brown  v.  Roland,  02  Tex.  B4,  46 
S.  W.  795;  Qulnn  v.  Dickinson,  146  S.  W.  904 ; 
Simpson  V.  Masterson,  31  S.  W.  419. 

The  bill  of  sale  evidencing  the  transfer  of 
tba  gasoline  engine  to  appellee  was  properly 
admitted  In  evidence,  since  It  was  not  a  part 
of  the  realty.  The  first  asalgnmait  present- 
ing the  objection  Is  overruled. 

[2]  The  second  assignment,  assailing  the 
refusal  of  the  trial  court  to  permit  Qie  filing 
of  a  trial  amendment.  Is  overruled.  The 
privilege  of  filing  such  pleading  Is  depend- 
ent upon  the  discretion  at  the  trial  court,  and 
no  abuse  of  that  discretion  appears.  Ken- 
edy Pasture  Co.  v.  State,  106  S.  W.  288 ;  Fmv 
rell  v.  aty  of  Haskell,  184  S.  W.  784. 

There  was  sufficient  evidence  to  support 
the  finding  of  the  trial  court  that  appellee 
was  in  actual  possession  of  the  i«t>perty  sued 
for.  The  third  asrignment  assailing  said 
finding  is  overruled, 

[3]  The  fifth  assignment  complains  of  the 
finding  of  the  trial  court  to  the  effect  that  the 
Mil  of  sale  to  appellee  transferred  to  him  all 
of  the  property  described  therein.  This  as- 
signment is  sustained.  The  bill  of  sale  could 
not  transfer  that  personal  property  which 
had  become  a  part  of  tbe  realty. 

[4]  In  view  of  the  finding  by  the  trial 
court  that  the  pipe,  pump,  pump  rods,  and 
trough  had  become  a  part  of  the  realty,  the 
fact  that  appellee  was  in  possession  thereof 
and  claiming  them  by  virtue  of  a  Mil  of  sale 
from  O.  W.  Hnrd  would  not  vest  title  in  ap- 
pellee. The  title  was  In  Hurd's  grantor,  sub- 
ject to  Hurd's  right  of  payment,  falling  in 
which  the  title,  free  from  any  equity  in  Hurd, 
passed  to  appellant,  and  with  the  title  to  the 
land  passed  those  fixtures  found  by  the  court 
to  be  a  part  of  the  realty.  Phillips  v.  New- 
some,  170  S.  W.  1123. 

The  seventh  assignment  is  also  overruled, 
because  the  finding  of  the  court  that  the 
wire  was  not  a  part  of  the  realty  is  support- 
ed by  tbe  evidence. 

The  Judgment  of  the  trial  court  Is  afilnned 
in  all  respects,  save  and  except  In  so  far  as 
It  awards  the  trough,  iron,  pipe,  pump,  and 
'  pump  rods  to  appellee,  as  to  wbldi,  the 
court  having  found  upcm  a  sufficiency  of  evi- 
dence that  they  became  a  part  of  the  realty 
when  affixed  to  the  land  in  1912,  the  judg- 
ment Is  reversed,  and  judgment  Is  here  ren- 


dered that  appellant  racover  possesslcn  there- 
of: 

The  judgment  Is  afllrmed  in  part  and  ren- 
dered In  part  The  costs  Incnrred  In  this 
court  ars  to  be  paid  by  appellee. 


TESAB  MIDIAND  R.  B,  i.  BROWN. 

(N&  8024.) 

(Ck>urt  of  Civil  Appeals  Of  Texas.     Dallas. 

Nor.  80,  101&     Rehearing  Denied 

Jan.  4,  1910.) 

1.  Railboaos   4s9278(2)  —  Pebsoitai.  Injtt- 
KiEs— Dtjtt  of  iNSPECnOW. 

An  employ^  of  a  tliircl  pennn  engaged  in 
unloading  coal  ears,  injured  while  attempting 
to  block  a  car  after  having  released  a  defective 
brake,  was  not  required  to  inspect  the  car  be- 
fore moving  it,  defendant  knowing  of  tbe  cus- 
tom of  allowing  coal  cars  to  move  a  short  dis- 
tance by  gravity  to  facilitate  unloading. 

2.  THAI.     «S9l91(8)    —    iHSTBUOnORS   —    AS- 

suuPnoR  AS  TO  Facts. 
Where  an  employ^  of  a  third  person  was 
Injured  while  blodcing  a  coal  car  moving  by 
gravity  after  plaintiff  had  released  a  defective 
brake,  it  was  not  error  to  refuse  an  instmctioo 
for  defendant,  erroneously  assuming  that  plain- 
tiff knew,  or  ought  to  have  known,  of  the  de- 
fective brake,  and  that  he  moved  the  car  with- 
out inspection. 

3.  Appeai,  ako  Bbbob   4=9263 (S)—Resebva- 

TIOR    OF   OBJKOIIOnS    —    RXTDSAI.    TO     IN- 
STBtTCT. 

Refusal  to  give  a  correct  diarge  in  lien  of 
an  erroneous  one  will  not  be  oonsidered,  in  the 
absoice  of  a  proper  ezeepti(m  and  asstgnment. 

4.  Negliobncb      «=3llO(7)  —  Cowtbibtttobt 
NEOuasnrcE— PrxAniRo  Airn  Pioor. 

In  order  for  a  defendant  to  recover  on  con- 
tributory negligence,  be  most  prove  negligence 
in  the  way  he  specially  pleaded  it,  and  the  court 
is  restrioted  to  grounds  alleged  in  the  answer. 

5.  Tbial   «=3>191(S)  —  Instbuotioiib  —  As- 
BcviNo  Facts. 

Where  an  employ^  of  a  third  peiaon  was 
injured  while  attempting  to  block  a  moving  car 
upon  which  the  brake  was  defective,  an  in- 
struction, assuming  contributory  negligence  on 
plalntiS's  part  in  going  in  front  of  the  car,  was 
properly  refused ;  evidence  showing  that  plain- 
tiff thought  it  necessary  to  act  as  he  did  to 
prevent  accident  to  others  on  tbe  trade. 

&  Tbiaz.  «s3>314a)  —  Odsduot  or  Tbiai. 
JuDOK— CoEBCioir  or  Jubt. 
In  a  personal  injury  acti<»  against  rail- 
road company  wherein  tbe  jtixy  failed  to  agree,  . 
a  statement  by  the  judge  after  ,tbe  jury  had 
retired  as  to  the  desirability  of  bringing  in  a 
verdict  held  not  coerdve. 

7.  Appeal  and  Ebrob   4r=>U70(6>— Revebsal 
—  CoHnucT  o»  Tbiai.  Judge  —  Ruus  or 

COUBT.  ' 

Court  of  CUvil  Appeals  rule  No.  Q2a.   pro-  i 
hibltlng  reversals  for  errors  of  law  by  tbe  trial  j 


«=»For  ether  cmm  m*  Mm*  toplo  aad  KRT-MUlf  BBR  la  all  Ker-Numtwrad  DIcnU  and  ladcxea 
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rowt  sot  ctlealated  to  canae  reodition  of  an 

improper  judgment,  applies  where  the  judge, 
.  ifter  the  jury  had   ftdled  to  agree,   stated  to 

tbem  the  desirability  of  bringing  in  a  verdict; 

ndi  etatement  not  being  coerciye  or  persnasive 
.  io  favor  of  either  party. 

i 

Appeal  trom  District  Oourt,  Hunt  County; 
A.  P.  Dohoney,  Judge. 

Action  by  Aubrey  Brown  by  nert  tiieai 
«alii«t  the  Texas  Midland  Railroad.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 

Affirmed. 

Coke  &  Coke,  of  Dallas,  DeBhlell,  Terry 
k  Brown,  of  T«rreU,  and  S.  W.  Marshall,  of 
iMIlts,  for  ai>pdlant. 

B.  Q.  Evans,  of  Greenville,  and  W.  A. 
Shields,  of  Houston,  for  appellee. 

RAINKT,  C  J.    Aubrey  Brown,  by  next 
friend,  appellee,  brou^t  this  suit  against  tlie 
Teias  Midland  Railroad  to  recover  damages 
in  the  snm  of  $40,000  for  i)ersonaI  Injuries. 
"He  alleged  that  defendant  operated  a  spur 
track  on  a  steep  downgrade  going  east  along 
sad  upon  Jordan  street,  and  along  the  south 
Hde  of  a  building  occupied  by  Reeves  Manu- 
Jartnrlng  Company,  In  Greenville,  and  that  It 
tiad  been  the  custom  of  employes  of  Reeves 
Manufacturing  Company,  when  they  had  un- 
loaded the  east  end  of  cars  of  coal  Into  win- 
'lows  provided  therefor,  to  loosen  the  brakes 
<od  cause  the  car  to  roll  eastward  until  the 
(iial  In  the  west  end  was  opposite  the  win- 
dows and  then  to  throw  on  the  brakes,  stop 
tie  cars  and  finish  unloading ;    that  defend- 
ut'g  agents  and  servants  knew  of  tills  cus- 
tom; that  on  the  24th  day  of  February,  1917, 
plaintiff  undertook  to  so  more  a  coal  car 
*lien  partly  unloaded,  and  after  same  was  In 
I'Wlon  discovered  that  the  brake  would  not 
^■i,  because  the  pin  was  out  of  the  cog- 
»teel,  making  It  Impossible  to  stop  the  car, 
tad.  In  trying  to  put  some  wooden  blocks  on 
Uie  rails  In  front  of  the  wheels,  his  foot  was 
caught  nnder  one  of  the  car  wheels,  causing 
tie  injuries  alleged.    Defendant  answered  by 
f«er»l  demurrer  and  general   denial,   and 
sfedally  that  on  the  occasion  complained  of 
i:  placed  the  car  alleged  to  have  injured 
{itictiir,  on  the  side  track  at  Beeves  Mauu- 
Oaoring  Company's  plant,  with  Its  wheels 
iwched  wltb  w^d  blocks,  making  its  posi- 
"on  on  said  track  secure,  delivered  same  to 
■i!e  Reeves     Manufacturing    Company,    of 
*Uch  plalntllt  was  an  employe,  and  had  full 
knowledge  of  the  condition  of  said  car,  and 
■lie  track  on  whicta  same  was  situated,  and  of 
*11  roDditioqB  alleged  to  exist,  in  so  far  as 
%  did  exist,  or  could  have  known  of  them 
'y  the  exercise  of  ordinary  care,  and  was 
rtlty  of  contributory  negligence  In  attempt- 
^  to  move  said  car  and  In  attempting  to 
^  same  under  the  circumstances  alleged." 


A  trial  resulted  in  a  verdict  and  Judgment  for 
appellee,  from  which  appellant  appealed. 

Xhe  ynaterlal  allegations  of  appellee's  pe- 
tition were  substantially  established. 

Appellant  presents  Its  first  tmd  second  as- 
signments together,  and  complains  that  the 
court  erred  In  not  giving  its  special  charge 
to  find  for  the  appellant  "because  the  proof 
showed  without  contradiction  that  plaintiff 
did  not  use  ordinary  care  to  ascertain  the 
conditions  of  the  brake  before  attempting  to 
remove  the  car,"  and  "because  the  uncon- 
tradicted evidence  shows  that  plaintiff  was 
guilty  of  contributory  negligence  In  under- 
taking to  move  the  car  in  question  on  a  steep 
downgrade  In  a  thickly  settled  portion  of 
Greenville,  without  knowing  the  condition 
of  said  brake  on  same,  .or  with  knowledge 
thereof."    . 

11]  As  we  understand  the  ocmtentlon  of 
appellant  In  its  first  proposition,  it  is  that  the 
law,  under  the  circumstances,  made  it  the 
duty  of  api)ellee  to  Inspect  and  examine  the 
defective  brake  and  discover  If  it  was  safe 
before  attempting  to  move  the  car.  The  ap- 
pellee failed  to  inspect,  but  undertook  to 
move  the  car  before  making  an  examination. 
But  did  the  dnty  devolve  on  him  to  make 
such  examination  before  so  doing,  or  did  he 
have  the  right  to  rely  on  the  car  being  In 
such  a  condition  as  that  the  brake  could  be 
aepended  upon?  We  are  Inclined  to  the  lat- 
ter view,  and  that  no  duty  of  in^)ectlon  of 
the  car  devolved  upon  app^ee.  The  evidence 
shows  that  he  was  not  warned  of  any  defect 
in  the  brake,  that  he  did  not  know  of  it,  and 
was  innocent  of  same  being  out  of  repair  un- 
til the  car  failed  to  stop  by  nae  of  the  brake. 
It  was  customary  for  the  railroad  to  place 
cars  of  coal  on  that  track  to  be  unloaded  and 
It  was  the  custom  of  employee  of  the  Reeves 
Manufacturing  Company  to  unload  them  In 
the  manner  that  was  being  wiployed  in  this 
Instance,  which  was  known  by  appellant,  and 
we  fail  to  find  any  evldenoe  which  raises 
contributory  negligence  on  the  part  of  ap- 
pellee. Standing  on  the  incline  as  the  car 
was  the  appellee  knew  tltat  If  it  got  frou 
under  control  and  run  down  the  Incline  it 
would  be  apt  to  collide  with  some  one  pass- 
ing or  smash  up  some  property. 

The  third  and  ninth  assignments  relate  to 
the  refusal  of  the  court  to  give  special  charge 
No.  3,  which  reads  as  follows: 

"QenUemoi  of  the  jury :    You  are  Instructed 

that,  if  the  (Icfeudant,  Texas  Midland  Railroad, 
placrd  the  car  in  question  on  the  side  track  at 
Reeves  Manufacturing  Company's  place  of  bus- 
iness with  a  defective  brake,  as  explained  by  the 
evidence ;  and  if  you  further  believe  that  the 
plaintiff  was  familiar  with  the  use  of  saefa 
a  brake,  and  the  extent  of  the  defect  and  its 
effect  upon  lessening  his  ability  to  control  said 
car  with  such  brake,  if  put  in  motion;  and  if 
you  further  believe  that  the  .car  was  securely 
placed   with   blocks   under   the  wheels  to  prc- 
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vent  Its  getting  avay  or  moving;  and  if  yoa 
further  believe  that  tiie  defendant  knew  of  the 
places  of  business,  wagon  yards,  street  cross- 
ings, and  pers<«B  living  along  said  side  track, 
as  alleged  in  his  petition;  and  if  yon  further 
believe  that  the  plaintiif  was  In  such  a  position 
with  reference  to  said  brake  as  that  its  con- 
dition was  obvious  and  patent  to  him  and  right 
before  his  eyes ;  and  if  you  further  believe  that 
he  had  already  removed  the  blocks  from  under 
the  wheels  in  a  manner  occasioned  only  by  his 
desire  to  see  if  the  hrakea  were  set  so  they  would 
hold  the  car  after  It  was  set  in  moti(»,  and 
was  conscioas  at  the  time  of  the  fact  that  if 
the  brake  was  not  in  good  condition  be  could 
not  control  the  car  if  it  was  set  in  motion,  and 
under  these  circumstances  he  ordered  the  negro 
to  rock  the  car,  and  thereby  start  it— he  would 
be  guilty  of  contributory  negligence  In  not  ex- 
ercising ordinary  care  involved  in  looking  at 
said  brake,  or  taking  hold  of  same  for  that  pur- 
pose; and,  if  you  so  believe,  yon  wlU  find  for 
the  defendant.  And  if  you  believe  from  all  the 
dtcumstances  in  evidence,  including  plaintiff's 
three  years'  service  for  Reeves  Mani^acturing 
Company,  in  which  a  part  of  his  duties  were  to 
unload  cars  of  coal  on  this  same  aide  track, 
and  that  plaintiff  knew,  or  ought  to  have 
known,  that  it  was  poasible  for  the  brake  mi 
this  car  to  be  defective  in  the  manner  explained 
in  the  evidence,  and,  knowing  of  that  poasibility, 
undertook  to  move  said  car  without  ascertain- 
ing the  condition  of  said  brake  after  said  car 
had  been  securely  placed  with  wheels  blocked 
on  said  side  track,  then  you  are  instructed  that 
plaintiff  assumed  the  danger  or  dangers  involv- 
ed in  moving  said  car  without  investigating  the 
condition  of  the  brake  on  Hune,  and  yoa  will 
find  for  the  defendant" 

{2, 3]  There  was  no  error  In  refaslng  to  dve 
tills  charge,  becanae  It  falls  to  atate  tbe  law 
correctly,  in  that  It  assumes  tliat  appellee 
knew  of  tbe  defective  brake,  or  ought  to 
have  known,  and  that  he  undertook  to  move 
said  car  without  ascertaining  the  condition 
of  said  brake  after  said  car  had  been  securely 
placed  with  wheda  blocked  on  said  side 
track.  Appellee  had  Oie  right  to  assume 
that  appellant  had  lt;B  car  supplied  with  safe- 
ty appliances,  and  It  was  not  his  duty  to  exam- 
ine said  car  to  ascertain  a  defective  brake.  As 
this  (Sharge  was  erroneons,  It  did  not  devolve 
upon  the  court  to  give -a  correct  cbaiget  there 
being  no  request  so  to  do^  and  no  bill  of  ex- 
ception presented  to  OMnpIy  with  said  re- 
quest. The  refusal  to  give  a  correct  charge 
In  lien  of  an  erroneous  one  will  not  be  con- 
sidered, in  the  absence  of  a  proper  exception 
and  assignment  Hovey  v.  Sanders,  174  S. 
W.  1025 ;  Walker  t.  St  Ry.  Co.,  151  S.  W. 
1142. 

[4]  Appellant  specially  pleaded  contribu- 
tory negligence  and  spedflcally  that  appel- 
lee "also  In  attempting  to  stop  same  by  plac- 
ing Us  foot  in  front  of  the  moving  wheel" 
and  hiB  failure  "to  examine  the  condition 
of  the  said  car."  In  order  for  one  to  recover 
on  contributory  negligence  he  must  prove 
negligence  In  the  way  it  specially  pleaded, 


and  the  court  is  restricted  to  groonds  alleged 
in  the  answer.  Railway  Go.  r.  McClaln,  80 
Tex.  85,  15  S.  W.  789. 

The  fourth  error  assigned  is  that  the  court 
erred  In  refusing  to  Instruct  the  Jury  as  fol- 
lows: 

"Tea  are  Instrneted  in  this  case  that  to  to 
in  front  of  a  moving  car  by  the  plaintiff  is  neg- 
ligence, and,  if  the  injury  complained  of  In  this 
case  was  cansed  by  reason  of  his  being  in  front 
of  said  car,  that  he  was  guilty  of  oontribntory 
negligence  causing  the  injury  by  being  in  front 
of  same,  unless  you  further  believe  that  his 
going  in  front  of  the  moving  car  was  for  the 
purpose  of  saving  human  life,  and,  the  evidence 
failing  to  show  any  one  in  peril  of  hia  life  or 
serious  injury,  that  plaintiff  could  not  claim  hu 
poaition  there  to  be  the  result  of  that  degree  of 
alarm  for  the  safety  of  others  which  would 
cause  him  to  overlook  and  forget  his  own  safe- 
ty.- 

[S]  This  charge  assumes  that  appellee  was 
guilty  of  contributory  negligence  when  the 
evidence  shows  under  the  circumstances  his 
placing  himself  in  front  of  the  car  did  not 
constitute  negligence,  and  the  court  did  not 
err  in  refusing  said  charge.  The  evidence 
shows  that  appellee  thought  It  was  necessary 
to  act  as  he  did  to  prevent  accidents  to  per- 
sons passing  along  the  street  and  damage  to 
property. 

Appellant  complains  of  a  talk  made  to  the 
Jury  as  follows: 

"fOiat  upon  the  trial  hereof  the  jury  retired 
to  consider  their  verdict  about  3:30  o'clock  p. 
m.  on  Friday,  July  5,  1917,  and  about  6  o'clock 
p.  m.  were  called  in  by  the  judge  presiding,  Hon. 
A.  P.  Dohoney,  and  stated,  in  answer  to  a  ques- 
tion by  the  court  that  they  had  agreed  on  lia- 
bility, but  could  not  agree  upon  the  amount  of 
same,  and  were  permitted  to  go  to  their  hornet 
for  the  night;    the  court  stating  to  them  that 
the  room  provided  for  holding  the  Jnry  together 
In  was  too  hot  too  dose,  and  too  small  for  the 
jury  to  get  any  rest  and  comfort  during   the 
night    if    required   to   stay   together,   and    for 
whidi  reason  he  would  peirnit  them  to  separate 
and  go  to  their  homes,  and  required  to  return 
to  court  next  moming  at  8:80  o^dock  and  le 
some  consideration  of  the  case :  that  after  aaid 
jury  was  released  for  the  night  the  Judge  pre 
siding  desired  to  return  to  his  home  at  Parisi 
because  of  the  illness  of  his  father,  and,  thil 
being  the  last  case  that  could  be  called  darin| 
the    week,    requested   Judge.  William    Pierso^ 
who  resides  in  Greenville,  and  is  Judge  of  thfj 
Eighth  district  court  of  Texas,  to  reoeive  tki 
verdict  of  the  Jury  in  case  they  desired  to  rd 
port  during  his   absence,  and  in  making  sai 
request  advised  Judge  Pierson  that  the  jury  ha 
already  agreed  upon  the  question  of  liability 
This   action   of   the  judge   presiding   was   M 
known  to  the  defendant  or  its  counsel  until  tt 
next -day,  and  at  which  time  it  was  impossibl 
to  take  any  exception  thereto,  and  upon  the  firi 
opportunity  thereafter  the  defendant  did  excel 
and  file  this  its  exception,  and  aska  that  t] 
same  be  allowed  and  ordered  filed  as  a  part  i 
the  record  in  this  case,     "niat  ui>on  the  tril 
hereof,  and  in  the  afternoon  of  July  7th,  abo< 
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2  o'dock  !>.  m^  Depaty  Shwiff  W.  F.  Bow«d^ 
ia  the  BheriCa  office  adjoinisf  the  district  oourt- 
room,  said  to  Judge  W.  M.  Fierson.  who  was 
present  for  the  purpose  of  receirlns  the  verdict 
of  the  jury  in  case  they  agreed  and  desired  to 
report,  that  the  }ury  had  asked  that  the  oonrt 
be  caUed  in  order  that  they  ml^t  report  to 
him   that  they  could  not  agree,  and  that  the 
said  deputy  sheiifF  had  told  them  that  the  coort 
kneiw  they  liad  not  agreed  from  the  fact  tkat 
they  had   not   reported,  and   ttie  said   deput? 
sheriff,   W.  V,  Bowen,  thereapon  suggosted  to 
the  judge  that  he  might  bring  the  Jury  into  the 
courtroom!  and  the  court  might  lecture  them  a 
little,  and  it  might  enable  them  to  arrire  at  a 
verdict,  to  whldi  the  court  assented,  and  said 
officer  started  towards  the  jury  room,  and  coun- 
sel for  the  defendant  and  Judge  Plerwn  pro- 
ceeded into  the  courtroom,  where  aoonsel  for 
the  defendant  advised  tilie  Judge  that  tba  de- 
fendant did  not  desire  the  Jury  lectured  by  the 
court  for  the  purpose  of-enahling  them  to  bring 
in   a  verdict,  to  which  the  court  replied  that 
that   was  natural  and  probable,   because,   the 
jury  having  already  agreed  upon  liability,  that 
any  verdict  they  would  now  bring  in  was  bound 
to  be  a  votiict  for  the  plaintiff,  and  as  a  matter 
of  course  the  defendant  preferred  that  no  sndt 
verdict  be  returned,  to  whidi  counsel  for  the 
defendant  aasaated,  and  about  which  time  Depu- 
ty Sheriff  Bowen,  followed  by  the  Jury,  came 
into   the  oourtvoom,   and  the  jury  greeted  by 
Judge  Fieraon  with  the  salutation,  'Oood  eve- 
ning, gentlemen,'  and  the  jury  responded  in  the 
same  good  nature,  one  of  whom  observed  that 
they  had  expected  to  find  Judge  Dohoney  on  the 
bench,  and  to  which  the  court  replied:    'Judge 
Dohoney  told  me  last  night  that  lie  expected 
yon  to  return  a  verdict  by  10:80  this  morning, 
and,  as  Ids  father  was  ill,  requested  me  to  re- 
ceive your  verdict,  If  you  agreed  and  desired  to 
repoit.     He  also  told  me  that  you  had  agreed 
npon  a  part  of  your  verdict'    The  court  then 
aaked  the  jury  if  they  had  not  agreed,  to  which 
they   replied  that  they  had  not,   and  did  not 
tliink  that  Qiey  could  agree.     The  court  then 
adviaed  the  jury  that  Judge  Dobonty  had  not 
asked   him  to  discharge  them,   but  to  receive 
the  verdict,  and  he  wouU  not  feel  warranted 
in  discharging  the  Jury ;  'that  in  liis  own  court 
he  had  made  it  a  rule  to  Iceep  the  jury  together 
until  a  verdict  was  readied,  and  he  felt  that 
he  ahonld  be  as  strict  while  acting  for  Judge 
Dohoney  as  he  was  in  his  own  court ;   that  the 
purpoee  of  a  trial  was  to  secure  a  verdict  when 
it  was  finished,  and  that  without  a  verdict  all 
tiie  labor  of  the  trial  was  wasted,  and  that  he 
was  sure  Judge  D<rfioney  would  bs  greatly  dis- 
appointed if  this  Jury  shoaM  fail  to  agree.'    The 
ooart  then  asked  the  jury  if  they  were  in  a 
good  humor  with  each  other,  and  all  of  them 
aasored  him  that  they  were,  and  he  told  them 
they  appeared  to  l>e  men  who  were  not  acting 
stubborn  just  for  the  sake  of  being  stubborn, 
and  that  he  felt  they  could  yet  reach  a  verdict, 
and  suggested  to  them  the  following  plan  as  be- 
ing a  good  one,  and  one  that  he  had  seen  work 
before,    resulting  in  a  verdict  being   returned 
after  the  Jury  had  aunoonced  that  they  ooold 
not  agree.    The  court  then  outlined  this  plan 
to  die  jmfj  tat  the  purpose  of  enabling  them 


to  arrive  at  a  verdict,  to  wit:  'do  with  the 
deputy  sheriff  for  a  25  or  30  minutes  walk,  dur- 
ing this  time  forget  all  that  you  have  been  do- 
ing, and  trying  to  do,  and  Just  try  to  think 
about  getting  a  good  relaxation  from  the  weari- 
ness e(  the  jury  room,  it  being  very  tiresome 
to  just  remain  in  the  jnry  room  as  you  have 
lieen  doing  since  yesterday  evening,  and  ^en 
you  get  iMtdc  to  the  Jnry  room  th«i  oommenoe 
anew  your  work  of  trying  to  reach  a  verdict, 
and  In  the  opinion  of  the  court  you  will  be 
able  to  bring  in  a  verdict  in  a  short  while.  I 
liave  seen  this  plan  work  often,  and  as  long  as 
the  members  of  the  jnry.  are  in  a  good  humor 
with  each  other  there  is  always  hope  that  they 
can  return  a  verdict ;'  -  the  court  farther  stating 
to  the  Jury  that  a  verdict  must  not  be  a  one-man 
verdict  or  an  eleven-man  verdict,  or  any  other 
number  except  a  twelve-man  verdict,  and  that 
all  must  agree  to  it  before  it  was  a  verdict; 
that  they  should  do  their  best  to  consider  the 
case  and  all  the  evidence  in  the  case,  and  to 
arrive  at  a  verdict  In  order  that  the  labors  of 
the  court  might  not  be  wasted.  To  which  state- 
ment to  the  jury  by  Judge  Pleraon  the  defend- 
ant excepted,  and  in  making  the  exceptions  the 
court  said  back  to  counsel.  There  was  nothing 
oeercive  in  wliat  was  said  to  the  Jury,'  to 
whidi  counsel  for  defendant  replied,  'Perliapa 
nob'  To  all  of  which  defendant  reserves  its 
exception,  and  asks  that  tliis  bill  of  excepticm  Ite 
allowed  and  ordered  filed  as  a  part  of  the  rec- 
ord In  this 


The  Judge  appended  the  following  explana- 
tlon: 

"The  foregoing  bill  is  allowed  and  ordered 
filed  with  this  explanation:  During  the  day 
upon  which  the  trial  was  continued  I  announc- 
ed to  counsel  that  I  would  go  home  that  night, 
and  would  request  Judge  Pierson  to  receive  the 
verdict,  or  leave  him  in  charge  of  the  court  and 
jury;  that  being  the  last  trial  for  the  court 
Do  not  know  whether  dsfendanfa  attorney 
heard  the  announcement  or  not  The  jury  re- 
tired about  3:30  o'clock  p.  m.  I  remained  in 
the  courtroom  until  about  6:30  p.  m.,  and  ex- 
cused the  jury  for  the  night  as  recited  in  the 
bill,  after  instructing  them  as  required  by  arti- 
cle 1900,  R.  S. 

"A.  P.  Dohoney,  Judge  92A  Dist" 

[1, 7]  There  Is  nothing  in  the  statement 
made  by  Judge  Pier8(«i  to  the  jury,  and  as 
said  by  Judge  Pierson,  that  was  "ooerdve," 
or  that  persuaded  the  Jury  to  render  a  ver- 
dict for  either  party,  and  if  rule  No.  62a  (149 
S.  W.  x)  appUee  to  any  case,  this  Is  one.  The 
assignment  is  overruled. 

The  verdic£  is  not  complained  of  as  being 
excessive,  and  there  is  no  indication  that  the 
Judge's  talk  increased  the  amount  of  the  ver- 
dict 

We  have  considered  every  assignment  of 
error  not  here  mentioned,  and  overruled 
same. 

The  verdict  and  Judgment  are  supported  by 
the  evidence,  and  the  Judgment  is  afllrmed. 
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TEXAS  HIDIiAND  R.  R.  ▼.  BUTLBB. 
(No.  8025.) 

(Coart  of  cavil  Appeals  of  Texas.    Dallas. 

Not.   80,   101&     Rehearing   Denied 

Jan.  4,  1919.) 

1.  Nbguokhcb  «=>1S6(14)  —  Quisnoirs  or 
.  liKW  ARD  Fact. 

In  actions  for  personal  injuries,  wbetlier 
the  parties  exercised  the  required  care  is  for 
the  jury,  except  in  cases  where  the  alleged  neg- 
ligent act  is  in  Nidation  of  law,  or  when  the 
undisputed  facts  disclose  that  it  was  the  proxi- 
mate cause  of  the  injury. 

2.  Railboads    «=>360(4,  13)  — PEnaoNAi,    Ir- 
JUBY  Actions— Questions  ov  Pact. 

In  an  action  against  a  railroad  company  for 
personal  injuries  due  to  plaintiff's  horse  be- 
coming frightened  by  an  approaching  train  at  • 
crossing  and  upsetting  the  wagon,  evidence  as 
to  defendant's  negligence  in  failing  to  give 
warning,  either  by  signal  or  by  its  brakeman 
that  at  the  crossing,  and  of  plaintiff's  exercise 
of  due  care,  keli  to  raise  questions  for  the  jury. 

3.  TKTAI.    «S>2aO®  —   INSTKUOIIONS  —  Rc- 
QUESTS. 

It  was  not  error  to  refuse  an  instruction 
that  defendant  railroad  was  not  liable  if  plain- 
titPs  horse  was  more  readily  frightened  than 
an  ordinary  horse,  where  the  issue  of  contribu- 
tory negligence  was  sufficiently  covered  by  an 
instmctlon  given. 

Appeal  from  District  Ciourt,  Hunt  County ; 
Wm.  Plerson,  Jadg^ 

Action  by  R.  D.  Bntler  against  the  Texas 
Midland   Railroad.   Jadgment  for  plaintiff, 

and  defendant  appeals.    Affirmed. 

Coke  ft  Coke,  of  Dallas,  Dasliiell,  Terry  & 
Brown,  of  Terrell,  and  S.  W.  Maraball,  of 
Dallas,  for  appellant. 

Clark  &  Sweeton,  of  Greenville,  for  appel- 
lee. 

RASBURY,  J.  Appellee  sued  appellant  In 
the  court  below  for  damages  for  personal  in- 
juries alleged  to  have  been  the  result  of  the 
negligence  of  aj^ellant  in  operating  one  of 
its  trains  over  and  across  a  public  street  In 
the  town  of  Greenville,  by  which  appellee's 
horses  attached  to  a  loaded  farm  wagon 
were  frightened,  the  wagon  overturned,  and 
appellee  seriously  Injured.  There  was  Jury 
trial  and  general  verdict  for  appellee,  fol- 
lowed by  appropriate  judgment,  from  which 
this  appeal  Is  taken. 

When  the  parties  bad  concluded  the  intro- 
duction of  testimony,  and  before  the  case 
was  submitted  to  the  jury,  appellant  re- 
quested the  court  to  direct  the  jury  to  re- 
turn verdict  for  It,  which  was  refused,  and 
which  refusal  is  the  basis  fur  the  first  as- 
signment of  error.  The  claim  is  that  at 
that  time  the  evidence  dlRClosod  that  the 
|)roximate  cause   of   the   injury   was   unex- 


plained or  In  donbt,  and  conld  be  attribated 
to  tbe  negligence  of  ^ther  appellant  or  ap- 
pellee, and  as  a  consequence,  tbe  bardoi  of 
proof  being  upon  the  appellee,  he  had  failed 
to  make  a  case,  and  the  peremptory  Instruc- 
tion should  have  been  allowed.  Tbe  effect  of 
tbe  contention  on  analysis  is  that  the  evl- 
denoe  is  insufficient  to  sustain  the  verdict  of 
the  jury.  The  fticts  deduciUe  from  the  evi- 
dence and  tending  to  support  the  verdict  of 
the  iuty  on  the  issue  raised  by  the  assign- 
ment are.  In  substance,  these:  Lee  street  in 
Greenville  runs  east  and  west  At^>ellant's 
line  of  railroad  runs  nearly  north  and  south, 
and  in  its  course  crosses  Iiee  street.  At  the 
crossing  are  four  rails,  two  constituting  tbe 
main  Une,  two  a  "X"  Une,  which  leaves  the 
main  line  just  south  of  X«e  street.  Appellee, 
accompanied  by  Sid  Reed,  wa«  proceeding 
west  on  Lee  street,  driving  a  team  of  mares 
attached  to  a  farm  wagon  loaded  with  cot- 
ton seed,  on  his  way  to  an  oil  mill.  When  he 
arrived  at  the  crossing  an  engine  was 
awltchlng  on  the  "Y"  line.  He  halted  hU 
team,  within  about  50  feet  of  the  crossing, 
awaitbig  the  time  when  be  could  safely  cross. 
At  the  time  appellee  baited,  an  engine,  with 
three  cars  attached,  beaded  north  and  sta- 
tionary, was  on  the  main  Una  north  of  Lee 
street  about  73  or  100  feet  and  was  observed 
by  appellee.  In  time  the  engine  on  the  "Y" 
moved  away,  and  appellee  resumed  his  prog- 
ress towards  the  tracks,  looking  in  advance 
at  the  engine  and  cars  north  of  the  crossing, 
and  observing  that  they  remained  statlonar}-. 
and  that  a  man  was  sitting  at  tbe  south  end 
of  the  train  on  tbe  crosa-tles.  He  did  not 
again  look  in  the  direction  of  tlie  engine  and 
cars,  nis  view  of  the  engine  and  oars  from 
the  time  he  resumed  his  progress  was  unob- 
structed and  open.  "When  within  but  a  few 
feet  of  tbe  tracks  appellee's  companion,  Sid 
Reed,  who  was  watching  tbe  cars  on  the 
main  line,  while  appellee  kept  a  lookout 
for  the  engine  on  the  "Y"  track,  saw  the  { 
train  commence  backing,  and  in  fear  that 
they  could  not  get  across  aeiaed  the  lines  i 
from  appellee  and  checked  tbe  mares.  As  ' 
the  cars  approached,  the  team  became  fright- 
ened and  commenced  backing,  and  when  the 
engine  got  close  the  fright  of  one  of  them 
increased,  and  In  her  struggled  wheeleU 
away  from  the  engine  and  turned  the  wagou 
over,  serioasly  Injarlng  appellee.  Traffic  at 
the  point  where  the  accident  ooeurred  was  at 
all  times  heavy,  and  those  In  charge  of  ap- 
pellant's train  knew  It,  and  when  they  com- 
menced backing  the  cars  failed  to  sound  the  ' 
wbUtle  or  ring  the  bell  or  ^ve  other  warn- 
ing of  the  approach  of  tbe  train,  notwith- 
standing appellant's  brakeman,  who  ^gualeJ 
the  cars  to  back,  knew  that  appellee  was  at 
the  crossing.  He  denies,  bewever,  tbnt  be  was 
at  the  end  of  tlte  ears,  as  claimed  by  apitel- 
lee,  but  says  he  was  at  the  crossing,  keeping 
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a  loobottt  for  tbose  vho  ml^t  be  erosslng 
tlie  tracks.  He  admits,  thoagb,  that  he  was 
facing  west,  whidi  would  pat  his  back  to 
appellee,  and  that  at  the  time  he  algnaled 
the  train  to  back  he  did  not  turn  to  observe 
whether  appellee  was  moTlng  towards  the 
crossing,  but  relied  npon  die  fact  tttat  when 
he  last  saw  the  team  it  was  stationary. 

Appellant  in  support  of  its  contention  re- 
lies upon  I.  &  O.  N.  R.  B.  Co.  t.  Edwards, 
100  Tex.  22,  93  S.  W.  106,  and  similar  cases. 
In  the  case  dted  the  eridence  disclosed  that 
Edwards,  while  traveUng  a  road  paralld 
with  the  railroad,  turned  obHqnely  and  step- 
ped on  the  crossing  over  which  he  kn«w 
trains  frequently  passed,  and  was  Injured  by 
a  passing  train,  the  electric  headlight  of 
which  was  visible  for  «  mile,  and  the  noise 
«f  which  was  plainly  audible.  He  founded 
bis  right  to  recover  solely  on  the  ground 
that  the  engineer  of  the  tra4n  did  not  ring 
the  bell  or  sound  the  whistle.  In  holding 
the  railroad  not  liable  the  court  declared 
that  Edwards  could  not  "excuse  the  absence 
of  all  care"  on  his  part  by  showing  that  the 
railroad  employes  were  negligent  The  hold- 
ing Is  but  the  application  to  the  facts  of  the 
familiar  rule  that,  while  it  la  the  duty  of 
servants  of  railroads  in  approaching  cross- 
ings to  exercise  ordinary  care  in  the  opera- 
tion of  trains,  it  is  equally  and  in  like  man- 
ner the  duty  of  the  public  to  exercise  the 
same  degree  of  care  in  approaching  the 
tracks  of  railroads  at  such  crossings. 

[1]  Whether  the  respective  parties  exer- 
cised the  degree  of  care  required  is  a  ques- 
tion of  fact  for  the  Jury,  save  in  cases  where 
the  act  charged  as  negligence  is  done  In  vio- 
lation of  law,  or  when  the  facts  without  con- 
troversy disclose  that  the  negligent  act  was 
the  proximate  cause  of  the  Injury,  which 
presents  alone  a  matter  of  law.  Lee  v.  Rail- 
way Co.,  89  Tex.  583,  36  S.  W.  63 ;  Southern 
Traction  Co.  v.  Owens,  198  S.  W.  150. 

[2]  The  facts  in  the  present  case  which 
support  the  verdict  of  the  Jury  are  in  no 
sense  consistent  with  the  theory  that  there 
was  an  absence  of  all  care  upon  the  part 
of  apiiellee  when  he  undertook  to  cross  the 
railroad  tracks.  After  arriving  within  about 
SO  feet  of  the  tracks  he  halted  his  team,  and 
mnde  no  attempt  to  cross  until  the  engine  on 
the  "T"  was  well  out  of  the  way,  and  he  had 
made  certain  that  the  engine  and  cars  on  the 
main  line  remained  stationary.  These  pre- 
cautions, it  win  not  be  denied,  constituted 
ordinary  care  at  tiiat  time  and  as  matters 
stood.  The  apparent  danger  at  that  time 
was  from  tbe  engine  on  the  "Y,"  and  that 
danger  was  no  longer  imminent  when  It  mov- 
ed away.  The  other  engine  and  cars  were 
and  bad  been  stationary  from  the  time  of 
appellee's  arrival,  and  presented  no  appar- 


ent danger.  Being  stationary  and  watdied 
by  a  btakeman,  when  he  resumed  his  Jour- 
ney he  had  the  right  to  assume  it  would  re- 
main so  until  he  crossed.  But  It  Is  argued 
that  from  the  time  he  resumed  his  Journey 
his  vision  was  unobstructed,  and  he  could 
have  seen  the  engine  and  cars  on  the  main 
line  when  they  started  bad  be  looked  In  dme 
to  hare  avoided  the  Injury.  WtaUe  It  Is  true 
appellee's  view  was  unobstructed,  and  while 
It  Is  true  that  he  did  not  look  again  at  the 
engine  and  cars  upon  the  main  line  for  the 
reason  that  he  was  watching  the  "Y"  track 
against  a  return  of  the  other  engine,  it  Is 
also  true  that  his  companion,  Sid  Reed,  was 
watching  the  engine  and  cars  on  the  main 
line,  and  says  that  they  commenced  back- 
ing after  appellee  resumed  progress,  and 
when  his  team  was  within  a  few  feet  of  the 
track,  and,  seeing  that  the  team  could  not 
make  It  across,  checked  them  by  taking  the 
lines  from  appellee.  The  nearest  car  was 
50  feet  away,  and  it  seems  obvious  that  the 
safe  and  prudent  thing  was  what  Reed  did, 
since  It  was  quite  likely  that  the  train  would 
cover  the  distance  to  the  crossing  much 
quicker  than  the  loaded  wagon  could  trav- 
erse it  That  the  facts  at  least  raise  an  Is- 
sue for  the  Jury  is,  we  think,  obvious. 

[I]  Appellant  requested  the  court  to  charge 
the  Jury  that  If  ttaey  believed  from  the  evi- 
dence that  one  of  appellee's  horses  took 
fright  at  cars  more  readily  than  an  ordinary 
horse,  and  that  appellant  did  not  know  that 
fact  and  that  the  fright  of  the  horse,  which 
took  fright  more  readily  than  an  ordinary 
horse,  was  the  proximate  cause  of  appellee's 
Injury,  to  find  for  aiqsellant  etc.  The  chaige 
was  refused,  which  appellant  assigns  as  er- 
ror. Hie  facts  disclose  that  both  mares 
were  "perfectly"  gentle,  but  that  one  of  them 
would  shy  at  a  train  or  engine,  especially 
when  steam  was  escaping  from  the  engine. 
The  mare  that  so  shied  at  trains  and  escap- 
ing steam  Is  the  one  that  wheeled  from  the 
engine  and  caused  the  wagon  to  turn  over. 
Tbe  court  charged  the  Jury  on  the  Issae  so 
raised  that  if  they  believed  that  one  of  the 
horses  was  unsafe  and  likely  to  become 
frightened  at  trains,  and  that  In  driving  the 
horse  where  he  did  at  the  time  and  under 
the  circumstances  aro^Ilee  failed  to  exercise 
ordinary  care  for  his  own  safety,  and  there- 
by contributed  to  his  injuries,  to  find  for  ap- 
pellant This  charge,  In  our  opinion,  submits 
all  that  was  warranted  by  the  evidence. 
There  is  In  the  charge  refused  that  which 
renders  It  erroneous  for  other  reasons,  but 
which  we  need  not  discuss,  in  view  of  the 
conclusions  reached  with  reference  to  the 
court's  charge. 

Finding  no  reversible  error  In  the  record, 
the  Judgment  is  afflrmed. 
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GAUSD  ▼.  SBCJUBirr  UFD  INS.  CO.  OP 
AMERICA.    (N«.  8937.) 

(Coort.ot  CiTtt  Appeals  of  Texas.    Ft.  Worth. 
Not.  28,  191&) 

1.  IiratTBANCB  9s9i88{2)  —  Acnona  tob  Pu- 
mtjita— DzrENSBS. 

Under  Tenon's  Sayles*  Ann.  Oir.  St  1914, 
art.  4964,  prohibiting  discrimination  between 
inrarantB,  an  agreement  of  an  Insnrance  com- 
pany to  lend  money  to  one  at  a  low  rate  of  in- 
terest if  he  would  take  out  a  certain  amount  of 
insorance,  not  being  mentioned  in  the  policy, 
was  void,  and  the  policy  holder  could  not  in  an 
action  on  a  note  giyen  as  a  premium  set  up  the 
defense  that  the  insurer  refused  to  lend  the 
money. 

2.  Ihsttbarcb  «s>131(1)— Scope  of  OonntAcT 
-•-Statdtzs. 

VerntHi's  Saylee'  Ann.  Civ.  St.  1914,  art. 
4953,  providing  that  insurance  policies  shall 
contain  the  entire  contract,  is  binding  upon  the 
Insured  as  well  as  the  insurer. 

8.  Insurance  i8=>129— Modification  of  Poi<- 
ICT— Who  Mat  Modift. 
Where  an  insurance  policy  provided  that 
only  certain  named  officers  had  the  power  in 
behalf  of  the  insurer  to  make  or  modify  any 
contract  of  insurance,  a  promise  of  a  general 
agent  in  consideration  of  an  application  ctf  in- 
surance to  lend  the  insured  money  was  not  bind- 
ing upon  the  company. 

4.  iNSUBANCF   «=s»179%— LoANa— Bqottt. 

Assuming  that  an  agreement  of  'an  insur- 
ance company  to  make  a  loan  to  be  secured  by 
certain  real,  estate,  and  the  insurance  taken 
out  could  be  deemed  the  legal  and  inducing 
cause  of  the  contract  of  insnrance,  it  would  not 
be  equitable  to  require  the  insurance  comi>any 
to  make  a  loan  at  some  time  subsequent  to 
the  period  for  which  the  premium  had  been  paid 
by  note  and  at  a  time  when  the  insured  was 
delinquent  as  to  the  payment  of  such  note. 

Appeal  from  District  Court,  Tarrant  Coun- 
ty;   Bruce  Xoung,  Judge. 

Salt  by  the  Secwity  Life  Insurance  Com- 
pany of  America  against  George  U.  Gause. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.    Affirmed. 

Slay,  Simon  ft  Smith  and  I.  T.  Valentine, 
all  of  Ft  Worth,  for  appellant 
B.  K.  Goree,  of  Ft  Worth,  for  appellee. 

BUCK,  J.  This  suit  was  instituted  by  the 
Security  Life  Insurance  Company  of  Ameri- 
ca, hereinafter  called  "insurance  company," 
against  George  L.  Gause,  to  recover  on  a  note 
for  $1,258.70,  executed  by  said  Gause  In  pay- 
ment of  the  first  year's  premium  on  five  sep- 
arate policies  of  $5,000  each.  Defendant  ac- 
knowledged the  execution  and  delivery  of  the 
note,  but  alleg^ed  that  the  agent  of  the  insur- 
ance company,  before  and  at  the  time  of  the 


ant  that  If  he  would  take  out  said  Inaarance 
poltdes  and  execute  said  note  that  plaintiff 
would  lend  to  defendant  the  snn>  of  $16,000 
at  6  per  cent  per  annam,  taking  as  security 
certain  real  estate  owned  by  defendant  In  the 
city  of  Ft  Worth,  Tex.,  and  also  taking  as 
additional  security  aald  policies;  that  said 
loan  would  be  made  to  defendant  at  any  time 
during  the  year  or  life  of  said  policies  that 
defendant  should  desire  it;  that  said  repre- 
BOitatlons  induced  defendant  to  take  out  said 
Insurance  and  execute  aald  note,  and  had 
they  not  bem  made  defendant  would  not  have 
executed  the  note  and  taken  out  the  Insur- 
ance. He  further  alleged  that  the  representa- 
tion was  f^lse  and  fraudulent  In  this,  to  wit: 
"I%at  said  plaintiff  faQed  and  refused  ni>on 
the  demand  of  this  defendant,  within  the  time 
specified,  to  wit,  during  the  lUe  of  said  policy, 
to  make  him  a  loan  of  $16,000,  at  5  per  cent, 
interest,  although  this  defendant  offered  th<> 
security  as  represented  to  him  by  plaintiff 
would  be  satisfactory  and  sufficient;  and  said 
plaintiif  has,  at  all  times,  failed  and  refused  to 
make  said  loan.  That  at  the  time  said  repr<?- 
sentations  were  made  to  this  diefendant  by  tlie 
agent  of  said  plaintiff,  said  agent  well  knew 
that  the  same  were  false  and  fraudulent,  and 
that  said  plaintiff  would  not  make  said  loan, 
and  said  representations  were  made  tor  the 
purpose  to  mislead  and  falsdy  and  fraudulently 
induce  this  defendant  to  execute  said  note." 

It  was  further  alleged  that  the  considera- 
tion tor  the  execution  of  the  note  had  totally 
failed.  Issues  were  Joined  by  plalntHTs  sup- 
plemental pleadings  on  the  allegations  In  de- 
fendant's answer  as  to  the  alleged  misrepre- 
sentations, fraud,  etc.  Upon  the  contusion 
of  the  evidence,  the  court  gave  a  peremptory 
instruction  for  plalntlfT,  and  defendant  has 
appealed. 

Article  4954,  Vernon's  Sayles*  Tex.  Civ. 
Stats.,  provides,  In  part,  as  follows: 

"No  insurance  company  doing  business  >n 
this  state  shall  make  or  permit  any  distinction 
or  discrimination  in  favor  of  individuals  be- 
tween Insurants  (the  insared)  of  the  same  clan's 
and  of  equal  ezpectatioD  of  life  in  the  amount 
of,  or  payment  of,  premiums  or  rates  diargeil 
for  policies  of  life  or  mdowment  insoranoe, 
*  *  *  nor  akall  any  such  company  or  a^ent 
thereof  make  any  contract  of  insurance  or  agreo- 
ment  as  to  such  contract  other  than  as  ex- 
pressed in  the  policy  issued  thereon;  nor  shall 
any  such  company,  or  any  officer,  agent,  solici- 
tor or  representative  thereof,  pay,  allow  or  give 
or  offer  to  pay,  allow  or  give,  directly  or  indi- 
rectly, as  an  inducemMit  to  insurance,  any  re- 
bate ot  premiums  payable  on  the  pcdicy,  or  any 
special  favor  or  advantage  in  the  dividenda  or 
other  benefits  to  accrue  thereon,  or  amy  paid 
em;doyment  or  contract  for  service  of  any 
kind,  or  any  valuable  consideration  or  induce- 
ment whatever  not  specified  in  the  policy  con- 
tract of  insurance  •  •  •  or  anything  of  -val- 
ue whatsoever  not  specified  in  the  policy." 

[1]  In  Secnrity  Life  Insurance  Co.   t.  ai- 


execution  of  the  note,  represented  to  defend- 1  len,  170  S.  W.  181,  It  was  held  that.   In  an 
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action  on  a  premium  note,  paral  evidence  of 
an  agreement  between  defendant  and  plain- 
tiff's general  agent  tbat  defendant  dionld  not 
be  called  upon  to  pay  tbe  note  If  be  would 
ticlp  the  agent  secore  otber  Insurance,  whlcb 
detendant  did,  was  Objectionable  as  contra- 
dicting tbe  terms  of  tbe  note;  tbat  sucb  a 
raotract  as  claimed  by  defendant  was  made 
irith  him  by  tbe  agent  of  the  insurance  oom- 
r«]i7  would  be  in  yiolatlon  of  article  4954, 
qipra.  and  oonstitnted  no  defense  to  the  note. 
It  has  also  been  held  in  Morris  t.  Ins.  Co., 
I'OO  S.  W.  1114,  that  an  agre«nent  of  an  in- 
wraooe  company  to  lend  mcmey  to  one  at  a 
low  rate  of  interest  if  he  would  take  out  a 
certain  amount  of  insurance,  not  being  men- 
tioned in  the  poUc7,  was  void  under  the  arti- 
cle above  quoted,  and  that  a  policy  holder 
ooold  not  ask  rescission  of  policy,  in  tbat  he 
was  deceived  by  a  promise  of  this  character. 
lo  the  last-dted  case  Justice  Hodges,  speak- 
ing for  tbe  court,  says: 

"If  the  promise  of  the  agents  to  make  the  loan 
at  the  reduced  rate  of  interest  is  so  connected 
iid  interwoven  with  the  contract  to  pay  the 
iosunnce  premiums  as  to  authorize  a  resciaaion 
of  tbe  latter  upon  proof  that  the  promise  was 
fraodulently  made,  then  sudi  a  promise  must 
bare  formed  a  material  part  of  the  actual  con- 
ndention  for  entering  Uito  the  insurance  con- 
tract. Manifestly  such  a  promise  would  be  an 
'oStr  to  give  *  *  *  as  an  inducement  to  in- 
surance' something  ot  value,  and  should  have 
b^cn  'specified  in  the  pc^cy.'  It  is  one  of  the 
rrident  purposes  of  the  statute  above  quoted  to 
prevent  discriminations  and  secret  agreements 
V  vhich  certain  policy  holders  may  be  enabled 
to  secure  special  favors  as  a  consideration  fov 
tbeir  contracts  of  insurance.  In  this  instance 
ibe  policy  of  insurance  was  mads  an  exhibit 
to  the  apiiellant'a  petition,  and  there  is  no  con- 
ti>3tion  that  it  contained  the  stipulation  here 
iiasted  upon  as  a  ground  for  rescission.  Hence 
i:  falls  within  the  proliibltion  of  the  statute. 

"That  l>eing  tme,  it  logically  follows  that  the 
appellant  cannot  tiisist  that  he  was  deceived 
by  a  promise  which  the  agents  could  not  legally 
make.  He  is  charged  with  a  knowledj»  of 
tbe  provisions  of  the  statute  relating  to  such 
transactionB ;  he  will  not  be  allowed  to  plead 
tiiat  he  did  not  know  that  sucb  limitations  up- 
iD  the  power  to  make  insurance  contracts  ex- 
isted. He  is  therefore  in  no  attitude  to  in- 
n«t  that  he  was  the  victim  of  a  fraud  perpetrat- 
il  by  the  rei^resentatives  of  tlw  insurance 
■•ompany.** 

[2, 3]  Artlde  495S  <a  tba  Revised  Statntea 
provides  that  insurance  policies  shall  contain 
tlie  entire  contract.  Under  this  article^  It 
wu  decided  in  Knodel  v.  life  Insurance  Ct>.. 
103  8.  W.  1138,  tbat  a  life  Insurance  company 
■u  not  bound  l^  the  parol  promise  of  its 
>gent  that  there  would  be  no  forfeiture  of  tbo 
policy  for  nimpaynient  of  premiom  uideos  tbe 
beneficiary  were  first  notified  and  thereafter 
defaulted.  See  Maryland  Casualty  Co.  t. 
BobertMW  tc  Ok,  194  S.  W.  U40.  In  lEnodd 
T.  Insurance  Company,  supra,  it  is  held,  prop- 
erly we  think,  that  artl(de  4853  is  binding 


alike  uptn  Ijhe  Insured  and  the  insurer. 
Moreover,  it  is  provided  in  the  iwlicy  in  the 
instant  case  tbat  only  certain  named  officers 
have  iwwer  in  bdialf  of  the  company  to  make 
or  modify  any  contract  of  insurance,  etc  and 
the  company  is  not  to  be  bound  by  any  prom- 
ises or  rein-esoitations  given  by  any  person 
other  than  those  mentioned.  The  uncontra- 
dicted evidence  is  the  testimony  of  O.  W. 
Johnson,  secretary  of  the  insurance  company, 
on  this  point,  to  the  eCTect  that  L.  M.  Gen- 
eres,  the  agfent  of  the  company,  had  no  au- 
thority to  make  r^resentations  of  the  char- 
acter mentioned,  or  to  do  anything  in  the 
premises  except  to  solicit  and  write  insurance 
and  to  apptrint  ag«its  for  said  purpose. 
Hence  we  conclude  that  tbe  defendant  below 
was  not  tn  a  position  to  defeat  the  obligation 
to  pay  the  note. 

E\>r  another  reason  we  conclude  that  tbe 
defendant  did  not  place  himself  in  a  position 
equitably  to  demand  a  rescission  of  or  to  de- 
fend against  the  contract.  Xhe  evidence 
shows  tliat  the  note  was  executed  January 
31,  1811,  payable  S^tember  Ist  thereafter; 
that  no  formal  application  was  ever  filed  or 
made  by  Ganse  for  a  loan  with  the  company ; 
that  on  or  about  the  date  of  maturity  of  the 
note  the  insurance  company  began  to  write 
letters  to  Ganse  calling  attention  to  the  fact 
that  hia  note  was  past  due  and  asking  for  a 
remittance  or  some  satisfactory  settlement 
No  answer  seems  to  have  been  received  from 
these  several  letters  until  March  29,  1912, 
more  than  siz  months  after  the  expiration  of 
the  first  year,  in  payment  of  the  premium  for 
which  thS  note  was  given.  In  this  letter 
Gause  stated  that: 

"I  will  pay  this  note  just  as  soon  as  I  can 
make  a  turn,  it  will  be  looked  after.  I  am 
desirous  of  securing  a  k>an  for  $15,000.00  for  a 
j>eriod  of  three  or  five  years  and  it  may  be  ac- 
ceptable to  your  company  to  place  this"  on 
certain  described  property.  "If  you  r«neml>er 
you  and  I  looked  this  building  over  and  I  spoke 
of  poBsibiy  wanting  a  lotm,  when  you  were  mak- 
ing your  trip  through  Texas." 

[4]  We  think  the  evidence  Shows  without 
controversy  that  no  demand  for  the  loan  was 
made  during  tbe  period  of  time  covered  by 
tbe  first  premium,  and  that  no  refusal  by  the 
company  to  make  the  loan  occurred  at  any 
time  prior  to  April  8, 1912.  Even  if  the  al- 
leged representatloD  of  the  agent  as  to  the 
company's  making  the  insured  a  loan  at  a 
cheap  rate  of  interest  could  be  held  as  an 
eoforoeatfle  agreement  or  promise  on  the  part 
of  the  company,  or  If  it  oould  be  deemed  tbe 
legal  and  Inducing  cause  of  the  contract 
made,  yet  we  do  not  think  it  could  be  reason- 
ably contended  that  such  promise  or  j'^re- 
sentatlon  implied  the  obligation  on  the  in- 
surance company's  part  to  make  a  loan  to  de- 
fendant at  some  time  subsequent  to  the  peri- 
od for  which  ^e  premium  had  been  paid 
and  at  a  time  when  the  insured  was  deUa- 
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quent  as  to  the  payment  of  tbe  premium 
note.  At  the  time  the  tentative  application 
for  a  loan  was  made  by  Ganse,  the  period  for 
which  the  note  bad  been  given  had  expired  by 
some  60  days  and  the  note  Itself  was  long 
past  ane  and  unpaid.  So  much  for  tbe  lack  of 
equitable  grounds  presented.  But  we  ba.se 
our  conclusions  that  the  judgment  must  be 
affirmed  upon  the  statutory  reasons  given. 

We  are  of  the  opinion  that  we  cannot  dis- 
turb the  Judgment,  and  that  all  assignments 
must  be  overruled,  and  tbe  judgment  af- 
firmed. 


SANGER  BROS.  ♦.  ELY  ft  WALKER  DRY 
GOODS  CO.  et  aL    (No.  8926.) 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 

Nov.  16,   1918.     Rehearing  Denied 

Dec.  21,  1018.) 

1.  SUBBOOATIOIf     9=>1    —    NatUBB    0>    DoO- 
TRINE. 

"Subrogation"  is  a  doctrine  of  equity  and 
is  the  substitution  of  another  person  in  place  of 
a  creditor,  so  that  the  person  In  whose  favor  it 
is  applied  succeeds  to  the  rights  of  the  creditor 
in  relation  to  the  debt. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Subroga- 
tion.] 

2.  SUBBOOATION      iSs>23(3)  —  Cabceixation 

OF  MOBTOAOES— RELKASE. 

A  creditor,  who  pays  off  mortgages  on 
property  and  takes  a  new  mortgage  in  the  ag- 
gregate amount,  will  be  subrogated  to  the  rights 
of  the  old  mortgagees  as  against  an  existing 
inferior  mortgage,  although  formal  releases  were 
made  and  recorded ;  the  holder  of  the  inferior 
mortgage,  of  whom  the  creditor  had  no  actual 
knowledge,  not  being  prejudiced  thereby. 

Appeal  from  District  Court,  Eastland 
County;   Joe  Bnrkett,  Jndge. 

Suit  by  the  Ely  ft  Walker  Dry  Goods  Com- 
pany against  Sanger  Bros.,  and  others. 
Judgment  for  plaintiff,  and  tbe  above-named 
defendant  appeals.    Reversed  and  rendered. 

Coke  ft  Coke,  of  Dallas,  B.  I>.  Russell,  of 
Balrd,  and  R.  W.  Haynlie,  ot  Abilene,  for 
appellant. 

Klrby  ft  King,  of  Abilene,  and  Theodore 
Mack,  of  Ft.  Wortb,  for  appellees. 

CONNER,  O.  3.  Stating  them  to  their 
chronological  order,  the  facts  In  this  case 
are  substantially  and  briefly  as  follows:  On 
January  19,  1910,  W.  D.  Boydstun  purchased 
a  tract  of  111%  acres  of  land  from  H.  O. 
McQowen,  and  In  part  payment  of  the  pur- 
chase money  he  gave  McGowen  8  vendors' 
Hen  notes  for  the  snm  of  $912.50  each.  One 
H.  W.  Ross  thereafter  became  the  owner  of 
these  notes,   and  this  debt  will  be  herein- 


after referred  to  as  the  '^oss  debt."  On 
October  20,  1912,  W.  D.  Boydstun,  having 
theretofore  become  indebted  to  Sanger  Bros. 
for  merchandise,  executed  to  said  Sanger 
Bros.  IS  notes,  aggregating  $10,697.98,  and 
secured  the  same  by  a  deed  of  trust,  later 
duly  recorded,  upon  the  111%  acres  of  land 
purchased  from  McGowen,  and  also  upon  an* 
other  tract  of  land  of  58  acres  owned  by 
Boydstun.  Thereafter  on  February  10,  1914, 
Boydstun  executed  a  note  for  $1,000,  pay- 
able to  A.  S.  Witherspoon,  and  secured  the 
same  by  a  deed  of  trust  on  the  5S-acre  tract 
of  land  above  mentioned.  Both  the  Sanger 
Bros,  deed  ot  trust  and  the  Witherspoon  deed 
of  trust  were  duly  recorded  in  Callahan 
county,  where  the  several  tracts  of  land  were 
located.  Thereafter,  on  December  2,  1914, 
W.  D.  Boydstun  executed  and  delivered  to 
Ely  ft  Walker  Dry  Goods  Company,  appel- 
lees in  this  case,  6  promissory  notes,  ag- 
gregating $4,135.93,  and  gave  a  trust  deed 
securing  said  notes  on  the  two  tracts  of  land 
hereinbefore  mentioned.  This  trust  deed 
was  also  duly  recorded  in  Callnhan  county. 

This  suit  was  filed  on  April  21,  1917, 
against  W.  D.  Boydstun  on  tbe  six  promis- 
sory notes  payable  to  appellees  in  this  case^ 
as  above  stated,  and  to  foredose  their  trust 
deed  Uen.  One  R.  U.  Surles  and  Sanger 
Bros.'  were  made  defendants  under  an  allega- 
tion that  they  were  asserting  rights  in  the 
land.  The  record  falls  to  show  that  Surles 
answered,  but  Sanger  Bros,  did  so,  alleging 
that  they  held  a  first  lien  on  the  lands  above 
described,  secured  by  four  notes  for  $3,500 
each,  dated  November  1,  1915,  due  one,  two, 
three,  and  four  years  respectively  thereafter, 
being  purchase-money  notes  given  by  said 
Surles  to  said  Boydstun,  and  by  the  latter 
transferred  to  them,  which  notes  they  al- 
leged were  given  for  the  purpose  of  taking  up 
the  liens  prior  to  plaintiffs'  and  to  which 
prior  liens  they  were  or  should  be  subrogat- 
ed. The  plaintiffs,  Ely  ft  Walker  Dry  Goods 
Company,  replied  that  the  prior  liens  men- 
tioned by  Sanger  Bros,  had  been  i;>ald  off, 
discharged,  and  released,  and  that  plaintiffs' 
lien  thereby  as  a  matter  of  law  had  been 
advanced  to  first  place. 

A  trial  before  the  court  without  a  jury 
resulted  In  a  judgment  for  the  plaintiff  for 
Its  debt,  with  foreclosure  as  prayed  for ;  the 
court  holding  that  Sanger  Bros,  were  not 
entitled  to  subrogation  as  by  them  sought. 
The  conrt  filed  his  conclusions  of  fact  and 
law,  and  Sanger  Bros,  alone  have  appealed. 

In  addition  to  the  facts  above  stated,  the 
court  found  that  on  October  27,  1915,  W.  D, 
Boydstun  arranged  to  sell  to  R.  I,.  Surles 
the  lands  tn  controversy  In  this  suit,  and 
that  at  the  time  of  the  contract  of  sale 
Sanger  Bros,  and  Boydstun  agreed  with 
Snrles  that  they  would  pay  off  and  cause 
to  be  paid  off  and  discharged  all  the  liens 
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and  Incmnbrance*  then  ontatandlng  against 
tbe  land;  it  being  further  agreed  at  the 
time  that  Surles  would  give  Boydstun  $14,000 
Id  vendors'  Hen  notes  against  the  land,  said 
notes  being  four  In  nnmher,  and  each  to  \m 
In  the  sum  of  $3,500,  payable  In  one,  two, 
three,  and  four  years  from  the  consummation 
of  the  trade.  It  was  then  farther  agreed 
with  Sanger  Bros,  that  he  (Boydstun)  would 
transfer  the  vendor's  Hen  notes  received  by 
bim  from  Surles  to  Sanger  Bros.,  and  Sanger 
Bros,  agreed  to  accept  sadt  vendor's  lien 
notes  In  fall  settlement  and  satisfaction  of 
any  and  all  claims  and  Uens  theretofore  held 
by  them  against  W.  D.  Boydstun  or  against 
the  property  sold  to  Surles ;  the  sum  of  $14,- 
000  being  the  sum  total  of  all  the  indebted- 
ness then  owing  to  Sanger  Bros.,  including 
the  amount  of  the  Ross  debt  and  of  the 
Witherspoon  debt,  hereinbefore  mentioned. 

The  court  further  found  that  this  agree- 
ment was  duly  consummated;  that  at  the 
time  of  the  sale  the  distinct  understanding 
on  the  part  of  Boydstun,  Surles,  and  Sanger 
Bros,  was  that  Surles  should  take  the  land 
free  of  all  incumbrances  save  the  incum- 
brances created  by  the  execution  of  the 
Surles  notes,  which  were  to  constitute  in 
faror  of  Sanger  Bros,  a  first  and  only  lien; 
that  the  plaintiffs  In  the  case,  Ely  &  Walker 
Dry  Goods  Ck>mpany,  were  not  parties  to 
this  agreement  and  bad  no  knowledge  of  it ; 
that  Sanger  Bros,  were  without  actual 
knowledge  of  the  plaintiffs'  lien  in  the  case. 
The  findings  and  undisputed  facts  farther 
show  that  Sanger  Bros,  advanced  the  money 
to  pay  off.  the  Ross  and  Witherspoon  debts, 
releases  therefrom  l)eing  acquired  and  record- 
ed, and  that  they  also  executed  in  due  form  a 
release  of  the  merchandise  debt  due  them 
from  Boydstun,  all  of  which  releases  were 
dnly  placed  on  record. 

The  ooart  concluded  that  the  effect  of  the 
payment  of  the  Rofss  and  Witherspoon  Ilois 
and  Sanger  Bras,  merdiandlse  debt,  with 
the  formal  idleases  tbemtnm,  wholly  dis- 
charged said  tittota  and.  In  effect,  thus  ad- 
vanced plalnttffa^  Uen  to  first  place  and  con- 
stituted It  soperlor  to  any  Uen  or  right  of 
Sanger  Bros. 

While,  of  course,  under  our  registration 
statutes  both  Snrles  and  Sanger  Bros,  bad 
constractiTe  notice  of  plaintiffs'  Uen,  it  is 
nndlqmted  that  they  had  no  actual  knowl- 
edge tbereof .  It  nowhere  appears  in  the  find- 
ings or  In  the  evidence  that  the  BIy  &  Walk- 
er Dry  Goods  Company's  debt  was  mentioned 
by  Boydstim  or  any  other  person  during  the 
negotiations  between  Boydstun,  Surles,  and 
Sanger  Bros,  that  culminated  in  the  Buries 
purchase,  and  the  good  faith  of  ttils  trans- 
action is  in  no  wise  assailed.  We  Infer  fkom 
the  conrf s  findings  and  from  app^ees'  brief 
filed  in  this  court  ttiat.  Inasmuch  as  Snrles 
pnrdiased  the  land  with  the  distinct  under- 
standing and  agreement  that  it  was  to  be 


free  from  all  liens,  he  (Snrles)  would  have 
the  ri^t  to  so  treat  the  purchase.  But  we 
are  not  called  upon  to  determine  the  rights 
of  Surles  to  the  land  In  controversy,  or  de- 
termine what,  if  any,  remedy  he  might  have 
against  Sanger  Bros.,  for  he  failed  to  an- 
swer below,  and  there  is  no  appeal  upon  bis 
part  from  the  Judgment  of  the  court  as 
rendered.  All  inquiry,  therefore,  is  limited 
to  a  determination  of  the  relative  rights  of 
appellants,  Sanger  Bros.,  and  of  the  appel- 
lees, Ely  ft  Walker  Dry  Goods  ^Company. 
As  between  these  parties,  at  least,  we  think 
the  court  was  in  error  in  his  conclusions  and 
judgment 

[1,  2]  It  is  not  to  be  doubted,  under  the 
record  in  this  case,  that  the  debts  actually 
paid  off  and  released  by  Sanger  Bros,  at  the 
time  of  the  sale  to  Surles  equaled  the 
amount  of  the  vendors'  Uen  notes  given  by 
Surles  to  Boydstun  and  by  Boydstun  trans- 
ferred to  Sanger  Bros. ;  nor  can  It  be  doubt- 
ed from  the  record  that  the  purpose  of 
Sanger  Bros,  was  that  the  previously  exist- 
ing ipdebtedness  should  be  continued  and 
evidenced  in  the  differing  form  of  the  Surles 
notes.  "Subrogation"  is  a  doctrine  of  equity ; 
it  is  a  substitution  of  another  person  in  the 
place  of  the  creditor,  so  that  the  person  in 
whose  favor  it  is  applied  succeeds  to  the 
rights  of  the  creditor  In  relation  to  the  debt. 
The  substitute  is  put  in  all  respects  in  the 
place  of  the  party  to  whose  rights  he  is 
subrogated.  See  Sheldon  on  Subrogation,  St 
1  and  2;  37  Cyc.  363,  par.  A.  Again,  it  is 
said  in  Am.  ft  Eng.  Ena  of  Law,  vol.  27, 
p.  247,  that— 

"One  who  advances  money  to  pay  off  an  in- 
cumbrance on  realty  at  the  instance  <^  either 
the  owner  of  the  property  or  the  holder  of  the 
incumbrance,  either  on  the  express  understand- 
ing, or  under  drcnmstances  from  which  an  un- 
derstanding win  be  implied,  that  the  advance 
made  Is  to  be  secured  by  a  first  Uen  on  the 
property,  is  not  a  mere  volunteer,  and,  in  the 
event  die  new  security  ia  for  any  reason  not 
a  first  lien  on  the  property,  the  holder  of  such 
security,  if  not  chargeable  with  culpable  and  in- 
ezeusable  neglect,  will  be  subrogated  to  the 
rights  of  the  prior  incumbrancer  under  the  oe- 
curit}''  held  by  him,  unless  the  superior  or  equal 
equities  of  others  would  be  prejudiced  thereby, 
and  to  this  end  equity  wiU  set  aside  a  cancdla- 
tion  of  such  security,  and  revive  the  same  for 
his  benefit" 

In  Bank  v.  Ackerman,  70  Tex.  320,  8  S. 
W.  47,  it  is  said,  among  other  things,  that — 

'"The  true  principle  •  •  •  is  that,  when 
money  due  on  a  mortgage  is  paid,  it  shall  op- 
erate as  a  discharge  of  the  mortgage,  or  in  the 
nature  of  an  assignment  of  it,  siAstitating  him 
who  pays  in  the  place  of  the  mortgagee,  as  may 
best  serve  the  purposes  of  justice  and  the  just 
intent  of  the  parties.'  •  •  •  And  it  makes 
no  difference,  in  either  of  these  classes,  whether 
the  party,  on  the  payment  of  the  money,  took 
an  assignment  of  Ute  mortgage  as  a  release,  or 
whether  a  discharge  was  made  and  the  evidence 
of  the  debt  canceled.    •    •    •    The  debt  itsvlf 
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may  be  held  still  to  subaiat  in  Um  who  p«id 
the  money  as  assignee,  so  far  as  it  ought  to 
subsist,  in  the  nature  of  a  lien  on  the  land,  and 
the  mortgage  be  considered  In  force  for  his  ben- 
efit, so  far  as  he  ought,  In  justice,  to  hold  the 
land  under  it,  as  if  it  had  actually  been  as- 
signed." 

See,  also,  Htcks  v.  Morris,  57  Tex.  658; 
DlUon  T.  Kauffman  &  Runge,  58  Tex.  696; 
Park  V.  Kribs,  24  Tex.  Civ.  App.  659,  60  S. 
W.  905. 

Applying  these  principles.  It  can  make  no 
difference  that  Sanger  Bros,  took  to  them  no 
formal  assignments  of  the  Hoss  and  Wittaer- 
spooD  debts  and  executed  formal  releases  of 
their  own  pre-existing  mortgage.  The  Ross 
and  TVltherspoon  debts  were  paid  by  Sanger 
Bros.,  and  their  mortgage  release  in  Ignor- 
ance of  appellees'  mortgage  and  tb^r  claim. 
It  was  shown  that  Sangei;  Bros,  would  not 
hare  so  i)erformed  had  they  known  of  appel- 
lees' mortgage,  and  we  think  that  in  equity, 
so  far  as  may  be  necessary,  Sanger  Bros, 
should  be  subrogated  to  the  rights  eTidenced 
by  the  formal  liens  discharged  by  them.  Ap- 
pellees certainly  are  in  no  worse  condition 
than  they  were  prior  to  the  sale  to  Surles, 
for  at  that  time  it  is  unquestioned  that  the 
preceding  liens  were  superior  In  point  of 
time  and  right.  See  Fears  v.  Albea,  69  Tex. 
437,  6  S.  W.  286,  5  Am.  St.  Rep.  78;  Whlte- 
selle  V.  Texas  loan  Agency,  27  S.  W.  309; 
Jones  on  Mortgages  (6th  Ed.)  voL  1,  i  971; 
and  other  cases  cited  in  behalf  of  appellants. 

We  conclude  that  from  the  court's  findings 
and  undisputed  facts  that  the  Judgment  be- 
low. In  so  far  as  priority  is  therein  given  to 
the  Hen  asserted  by  appellees  herein,  should 
be  reversed  and  here  rendered  for  aiipel- 
lants ;  the  Judgment  in  other  respects  being 
im4i8tiirbed,  save  that  the  sale  of  the  lands 
Involved  In  this  suit  and  above  described 
shall  be  subject  to  the  prior  lien  of  appellants 
as  we  have  determined. 


DALEY  ▼.  WHITACRB  et  aL    (No.  898a) 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 
Dec.  14,  1918.) 

1.  Wiixa  «=>324(2)— Want  of  Mxntai,  Ca.- 

PACrrY— E^i-IDKKCE. 

E^vidence  relied  upon  by  contestant  held  in- 
sufficient to  raise  issue  for  Jury  as  to  testatrix's 
want  of  capacity  to  make  will  in  question. 

2.  WujLB  «=>324(3)— Undue  Infltjbnce— Bvi- 

DENCK. 

Evidence  relied  upon  by  contestant  held  in- 
sufficient to  raise  isane  for  jury  aa  to  undue  in- 
fluence. 

8.  Evidence  «=»472<8),  478(1),  601(3)— Opin- 
ion Evidence— Admissibiutt. 
While  a  nonexpert  witness  may,  in  connec- 
tion with  facts  and  circumstances  upon  wliich 


her  oi^nlon  is  baaed,  give  an  opinion  as  to  men- 
tal condition,  ahe  cannot  testify  to  a  legal  conclu- 
sion from  facts  given  either  by  herself  or  by 
others,  which  embodies  the  very  point  in  issue. 

Appeal  from  District  Court,  Wlrihlta  Coun- 
ty;  Edgar  Scurry,  Judge. 

Contest  of  application  to  probate  will  of 
Mra  Mary  EUa  Cowan  by  J.  S.  Daley  against 
John  S.  WUtacre  and  othjers.  Verdict  In 
favor  of  proponents,  and  contestant  appeals. 
Judgment  affirmed. 

Carrlgan,  Montgomery  ft  Britain,  of  Wich- 
ita B'alls,  for  appellant 

Martin,  BuUington,  Boone  &  Humphrey, 
of  Wichita  EVills,  for  appellees. 

(X)NNER,  O.  J.  AppeUant,  John  8.  Daley, 
contested  the  application  to  probate  the  will 
of  Mrs.  Mary  EUa  Cowan,  dated  January  30, 
1917,  on  the  ground,  substantially,  that  the 
testatrix  was  not  of  sound  and  disposing 
memory  at  tbe  time  the  will  was  ^Eecuted, 
and  that  the  will  was  executed  on  account 
of  undue  Influence  of  the  executors  and  leg- 
atees. 

Upon  the  trial  in  the  district  court,  and 
after  the  conclusion  of  the  evidence  offered 
by  the  parties,  the  court  gave  to  the  Jury  a 
peremptory  instruction  to  find  for  the  pro- 
ponents of  the  will,  and  judgment  was  ac- 
cordingly rendered  in  their  favor. 

The  only  complaint  made  upon  this  appeal 
Is  that  the  court  erred  In  giving  the  peremp- 
tory Instruction — 

"in  that  the  testimony  introduced  on  the  trial  of 
said  cause  was  sufficient  to  present  issues  to  the 
jury  for  their  decision,  and  as  this  case  was 
tried  before  a  Jury  this  court  liad  no  authority 
to  direct  a  verdict  against  the  contestant  and  in 
favor  of  Om  propwtents  of  the  will." 

We  will  not  undertake  to  fully  set  out 
the  testimony  which  Is  presented  to  us  In 
the  statement  of  f&cta  We  think  It  suffi- 
cient to  say  that  the  evldoioe  has  been  care- 
fully examined,  and  we  think  that  offered  In 
beihalf  of  appellee  unmistakably  shows  that 
Mrs.  Cowan  was  mentaJily  capable  of  under- 
standing, and  that  she  did  understand,  tbe 
terms  of  the  will  In  question,  and  that  It 
disposes  of  her  propoty  In  accwdanoe  with 
her  wishes.  The  testimony  of  her  attouUng 
physician,  of  the  lawyer  who  was  employed 
to  draft  the  will,  and  of  others,  also  shows 
that  there  was  nothing  in  the  manner  of  the 
distribution  of  the  proiwrty  made  Indicatliig 
anything  other  than  a  sane  and  permissible 
exercise  of  her  will.  The  only  testimony  ro- 
lled ui>on  aa  showing  the  contrary  la  thus 
stated  by  appellant,  viz.: 

"Mrs.  Dyke  testified  on  behalf  of  the  eoatcst- 
aat :  Tliat  she  was  acquainted  with  Mrs.  Oowan 
during  her  lifetime,  and  knew  her  about  a  month 
before  her  death,  and  lived  for  a  month  in  a 
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room  that  adjoined  Mn.  Gowan'a  Toom,  with 
JDEt  a  board  partitl<m  between  them.  That  she 
was  there  dnrins  the  time  Unr.  Gowan  waa  dek, 
and  she  aaid:  'I  heard  Mr.  LivlnKatona  in  the 
iQom  where  Mm  Gowan  was,  talking  to  her, 
and  I  think  Mr.  Cowan  waa  in  the  room  during 
the  convenation.'  That  she  could  not  get 
enough  to  Imow  what  they  were  talking  abont. 
'I  was  there  the  night  the  will  was  drawn  up.  I 
cannot  tell  just  bow  long  fhey  were  in  there.  I 
conld  hear  their  Toices,  bnt  I  could  hear  the 
men's  Toices  mostly.  I  could  hear  Mrs.  Cowan 
once  or  twice.  Yes ;  a  party  came  to  my  room 
after  a  pen  after  the  will  was  drawn  up.  It 
was  the  man  I  took  for  Mr.  Livingatone.  Dur- 
ing the  time  I  was  there  Mr.  livingatone  was  in 
and  oat  quite  often.  I  coold  hear  them  talking, 
bnt  conld  not  tell  what  they  were  talking  about. 
'  I  had  occasion  to  notice  Mrs.  Cowan  pretty 
carefully.  I  noticed  she  would  tell  me  certain 
things  over  quite  a  number  of  times.  She  seem- 
ed to  be  very  forgetful.  Well,  to  be  candid,  I 
do  not  think  she  was  capable  of  making  a  will; 
that  is  my  opinion  about  it' " 

[1,  2]  The  tetttmony  so  rdled  npon  In  our 
Judgment  falls  to  even  Taise  the  Issue  of 
ondue  Influence  or  want  of  capacity  In  Mrs. 
Cowan  to  make  the  will  In  question.  In  so 
far  as  It  can  be  given  legal  effect.  It  amonnts 
to  no  more  than  that  Mm.  Gowan,  at  a  time 
or  times  not  shown,  was  very  forgetful.  Ttio 
testimony  of  the  physician,  however,  who 
was  presmt  when  the  will  w;is  made^  was 
that— 

"She  [Mra.  Gowan]  seemed  to  know  w)iat  she 
was  doing  up  to  iwrhaps  the  last  two  or  three 
days  before  bar  death.  She  seemed  perfectly  ra- 
tional—attended to  and  talked  about  her  busi- 
ness. ♦  •  •  •  When  we  first  went  into  her 
room  [on  the  occasion  of  the  execution  of  the 
will]  we  first  talked  health,  etc.,  and  passed  a 
few  words.  Then  Mr.  Boone  spoke  to  Mrs.  Cow- 
an, and  told  her  that  he  had  been  requested  to 
write  her  will,  and  she  told  Mr.  Boone  that  she 
wanted  to  make  a  will." 

That  followed  details  relating  to  her  prop- 
erty— a  discussion  of  the  manner  of  the  dls- 
positloa  and  to  whom  the  pn^teity  should  be 
given.  The  witness  then  further  stated  that 
he  read  the  will  over  to  Mrs.  Cowan  and 
testified: 

"Knowing  her  as  I  do  for  two  or  three  years 
previons  to  this  time,  in  my  judgment  she  waa 
of  sound  and  disposiag  mind,  and  knew  perfectly 
what  she  was  doing.  She  waa  not  excited.  She 
seemed  perfectly  at  herself.  No,  sir;  she  did 
not  act  as  though  she  was  afraid  of  any  one  at 
all — ^not  even  deaths  She  knew  that  she  was 
going  to  die." 

Mr.  Bofflae,  who  drafted  the  will,  also  tes- 
tifled  to  the  drcnmstances,  and  of  the  condi- 
tion of  Mrs.  Oowan  at  the  time  of  the  execu- 
tion Oft  the  will,  and  concluded  that  in  his 
opinion  that  at  the  time  Mrs.  Cowan  was 
tboron^Iy  rational,  and  knew  What  she  was 
doing,  and  knew  bow  she  was  transferring 


her  property,  and  was  not  under  any  nndne 
influence    whatever. 

[S]  The  statement  embodied  in  the  testi- 
mony of  Mrs.  Dyke  that,  "to  be  candid,  I  do 
not  think  she  was  capable  of  making  a  will ; 
that  is  my  opinion  about  it" — is  of  no  legal 
force,  in  our  Judgment,  in  disposing  of  the 
question  presented  to  us.  It  is  but  a  legal 
conclusion,  and  one,  too,  which  embodied  the 
very  imlnt  at  issue.  WhUe  a  witness,  non- 
expert though  she  may  be,  may,  in  connection 
with  the  facts  and  circumstances  upon  which 
her  opinion  is  based,  give  an  opinion  as  to  the 
mental  condition,  when  in  issue,  of  a  person 
at  a  given  time,  the  rule  as  applied  in  this 
state  cannot  be  so  extended  as  to  permit  the 
witness  to  testify  to  a  legal  conclusion  from 
facts  given  either  by  himself  or  testified  to 
by  others.  The  very  x>olnt  at  Issue  in  this 
case  was  the  capacity  of  Mrs.  Cowan  to  make 
a  win.  That  question  could  be  legally  de- 
termined by  the  court  and  Jury  alone,  upon 
a  consideration  of  all  the  evidence  In  the 
case,  Including  the  opinion  of  witnesses,  U 
any,  as  to  the  mental  condition  of  Mrs.  Cow- 
an at  the  time  of  the  execution  of  the  wilL 
See  an  apt  discussion  and  review  of  authori- 
ties on  this  question  by  our  Supreme  Court 
In  the  case  of  Brown  v.  Mitchell,  88  Tex. 
380,  81  S.  W.  821,  38  I/.  R.  A.  64,  and  also 
H.  ft  T.  C.  By.  Co.  T.  Roberts,  101  Tex.  418; 
106  S.  Wk  80S. 

We  conclude  that  the  Judgment  should  be 
afflmed. 


BAT  et  SL  ▼.  W.  W.  KIMBAUi  CO. 

(No.  89e&) 

(Court  of  OivO  Appeals  of  Texas.    Ft  Worth. 
Nov.  16,  Idia) 

1.  PiXADiRo  ^so»21HS^  —  VaaDnaM»-^Aiata- 

BION. 

Admission  by  deunrrer  is  only  tot  puqKMo 
of  paasing  upon  sufficiency  vd.  non  oC  pleadiagi 
and  is  not  an  admission  of  truth  of  facts  npo* 
the  merits. 

2.  FtaADIirO  «=>2Sa  —  OTBBBTTUlfe  ov  Dk- 

inntsKK— Pboof. 
After  a  general  demurrer  has  been  overrul- 
ed, the  pleader,  to  prevail,  must  establish  by 
competent  evidence  the  facts  i^eaded  on  a  trial 
of  the  issues  made. 

3.  Pi^ADiwo  «=>104(2>— Plka  of  PBivizjcoa 
— OPxaAVioN  AND  BJFraor. 

In  suit  on  notes  alleged  to  have  beoi  execut- 
ed by  a  defendant  aath<M:ized  to  bind  the  other 
deifendants,  to  pay  notes  in  Tarrant  county,  the 
county  of  the  venue,  a  sworn  plea  of  privilege 
under  Vernon's  Sayles'  Ann.  Civ.  St.  1914,  art. 
1903,  as  amended  by  Acts  35th  Leg.  c.  179 
(Vernon's  Ann.  Civ.  St.  Supp.  1918,  art  1903), 
was  tantamount  to  a  sworn  denial  of  such  al- 
leged authority  of  maker  to  act  for  other  de- 
fendants. 


^ssFor  other  cases  us  lame  tople  and  KSTT-NmiBlUt  la  all  Rey-Nnmbered  Dtgests  and  Indass 
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4.  VsniiK  «3>72-'PuiA  OF  Pbitzlcgb— Bub- 
den  OF  Pboof. 
In  action  on  notes  executed  by  <Mie  alleged 
,to  have  authority  to  bind  defendants  to  pay- 
ment in  Tarrant  county,  where  there  was  a 
Bwom  plea  of  privilege  under  Vernon's  Sayles" 
Ann.  Civ.  St.  1914,  art  1908,  as  amended  by 
Acts  35th  Leg.  c  176  (Vernon's  Ann.  Civ.  St. 
Supp.  1918^  art.  1906),  and  issue  joined  as  to 
such  authority,  plaintiff  was  bound  to  sustain 
his  claim  that  defendants  had  bound  them- 
selves to  i>ay  notes  in  county  of  venue,  and 
without  any  evidence  thereof  court  was  requi^ 
ed  to  sustain  plea. 

6.  VKNtra;  «=377  —  Pl«a  of  Privilbob  bt 
Pabt  of  Dbtbhdantb— Waiver  by  Other 
Defendants. 
In  suit  on  notes  secured  by  chattel  mortr 
gage,  wherein  appellants  prayed  that  cause  be 
removed  to  B.  county,  that  prayer  would  be  tak- 
en as  waiver  by  the  defendants  residing  in  O. 
county   that  cause  should  be  removed  to  that 
county,  as  alleged  in  their  plea  of  privilege. 

Appeal  from  Tarrant  County  Court;  I.  T. 
Valentine,  Judge. 

Suit  by  the  W.  W.  Kimball  Company 
against  R.  L.  Ray  and  others.  Pleas  of  privi- 
lege overruled,  and  certain  defendants  ap- 
peal. Reversed,  and  cause  remanded,  with 
Instructions  to  transfer  the  cause  to  the 
county  court  of  Eastland  county. 

Scott  &  Brelsford,  of  Eastland,  for  appel- 
lants. 
Wiley  A.  Bell,  of  Dallas,  for  appellee. 

BUCE^  J.  W.  W.  Kimball  Company  filed 
suit  against  John  W.  Hawkins,  the  Scran- 
ton  Academy,  and  R.  L.  Ray,  W.  B.  Brad- 
Shaw,  W.  T.  Rutherford,  Mace  Sprawls,  Jo- 
seph Ray,  and  J.  P.  Leveridge,  on  a  series 
of  notea  signed  by  Hawkins,  in  part  pay- 
ment for  a  piano  sold  by  Heyer-Mllls  Piano 
Company;  notes  beins  payable  la  Tarrant 
county. 

It  was  alleged  that  tbe  notes,  and  the  ac- 
companying chattel  mortgage  to.  secure  said 
notes,  were  executed  by  Hawkins,  acting  for 
himself  and  the  Scranton  Academy,  and  that 
be  was  authorized  to  execute  tbe  instruments 
by  the  other  defendants,  and  that  said  otlier 
defendants  ratified  and  adopted  said  con- 
tract, and  that  after  Its  purchase  tbe  piano 
had  been  continuously  used  by  said  Scran- 
ton Academy,  unincorporated,  and  that  the 
six-named  defendants,  above  mentioned,  con- 
stituted the  executive  and  managflng  board 
of  the  Academy,  and  they  had  tbe  use  and 
benefit  of  said  piano.  Plaintiff  further  al- 
leged it  was  a  purchaser  of  said  notes  for 
value,  before  maturity,  etc. 

Sprawls  and  Joseph  Ray  filed  their  sworn 
plea  of  privilege  to  be  sued  In  Callahan 
county,  the  county  of  their  residence,  and 
R.  L.  Ray,  Bradshaw,  Leveridge,  and  Ruth- 
erford filed  their  sworn  plea  of  privilege  to 


be  Boed  In  Eastland  county.    In  botb  pleas 
of  privilege  it  was  alleged; 

"That  none  of  the  exceptions  to  exclusive 
venue  in  the  county  of  one's  reiudence  mention- 
ed in  artide  18S0  or  article  230S  of  the  Re- 
vised Statutes  exist  in  said  cause." 

Plaintiff  filed  a  sworn  controverting  plea, 
setting  up  substantially  the  facts  relied  on 
in  the  original  petition  to  bind  the  six  de- 
fendants and  to  fix  tbe  venue  in  Tarrant 
county.  Defendants,  except  J.  P.  Leveridge, 
who  was  alleged  to  be  deceased,  and  who 
was  subsequently  dismissed  from  the  suit, 
and  Jolm  W>  Hawkins,  who  failed  to  an- 
swer, filed  an  answer  containing  a  general 
demurrer,  general  denial,  and  a  special  de- 
nial that  they  authorized  Hawkins  to  execute 
the  notee^  and  mortgage  for  them,  or  tbat 
they  had  exercised  any  right  of  ownership 
over  the  piano  or  that  they  had  in  any  way 
ratified  and  adopted  the  CMitract  made  by 
Hawkins.  This  plea  was  not  verified..  Up- 
on these  pleadings,  and  upon  the  introduction 
of  the  notes  and  mortgage^  the  court  entered 
an  order  and  Judgment  overruling  tbe  pleas 
of  .privilege.  The  five  defendants,  omitting 
Leveridge,  filing  said  pleas,  have  appealed. 

The  court  filed  findings  of  fact  and  eaa- 
cluslons  of  law.  In  the  "Conclusions  of 
Law"  tt  is  said: 

"A.  On  the  Demurrer. 

"Plaintiff  alleges  that  the  defendants  suing 
out  their  pleas  of  privilege  authorized  and  di- 
rected John  Hawkins  to  execute  the  instm- 
menta  for  and  on  their  behalf.  The  allegations 
of  the  petition  being  taken  as  proven  on  demur- 
rer, the  defendants  became  parties  to  the  writ- 
ten instruments  sued  upon,  and  became  bound 
thereby  as  ful^  as  if  they  had  signed  the.'s 
themselves.  What  one  does  by  another  he  does 
by  himself.  The  notes  and  chattel  mortgage 
are  each  to  be  taken  as  an  entirety,  and  the 
promise  to  pay  at  Ft.  Worth  Is  an  integral  i>art 
of  the  contract,  and  of  the  same  obligation  as 
the  promise  to  pay  the  principal.  Interest,  and 
attorney's  fees. 

"Article  1830  provides  that  no  peiaoa  who  is 
an  inhabitant  of  this  state  shaU  be  sued  out  of 
the  county  in  which  iie  has  his  domldle,  except 
in  the  following  cases :  '(5)  Where  a  person  has 
contracted  in  writing  to  perform  an  obligation 
In  any  particular  county  In  which  case  suit  may 
be  brought  either  in  sndi  county,  or  in  the 
county  where  the  defendant  has  his  domicDe.' 
This  is  taken  to  mean  that  Ae  obligation  prom- 
ising payment  in  a  particular  county  must,  for 
the  purpose  of  venue,  be  reduced  t»  writing. 
The  term  'obligation'  is  broader  than  "aote.* 
The  allegations  of  plaintiff's  controverting  plea, 
and  also  of  plaintiff's  petition,  show  a'  contract 
in  writing  promising  payment  at  Vt.  Worth. 
Tex.,  and  that  the  contract  is  the  coatraet  of 
the  defendants  as  undisclosed  principals. 

"B.  On  OMal  of  the  Issue. 

"John  W.  Hawkins  "having  tailed  to  deny  any 
of  the  allegations  of  plaintiff's  plea,  the  execn- 
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tion  by  Um  of  the  Botte  is  takea  as  admitted, 
and  the  AtSivmj  thereof  ia  ftmamed.  'Tb/t  de> 
fendants  who  filed  their  pleaa  of  privilege,  ]iaT>- 
ing  failed  to  deny  under  oath  Uie  allegatioiu  of 
the  plaintiff  that  they  autjiorizad  and  directed 
laid  John  W.  Hawkins  to  execute  the  notes  for 
and  on  their  bdialf,  such  authority  is  taken 
as  admitted  by  virtue  of  article  3710  of  the  Re- 
vised CivQ  Statutes,  and  this,  too,  although 
their  namea  do  not  appear  npcni  tke  inBtmment. 
The  instnunentB  offleNd  in  evidenee,  pnwused 
in  writiitg  payment  at  ITt.  Worth,  Tex.,  and, 
under  the  circmnatancea,  the  defendants  are 
beld  to  have  contracted  in  writing  to  pay  the 
notes  in  Tarrant  coonty. 

"No  issue  having  been  tendered  impeaching 
the  assignment  of  the  notes,  or  their  delivery, 
the  firtt  is  taken  aa  admitted,  and  the  latter 
is  presumed. 

"The  above  ayd  foregoing  are  tbe  facts  I 
foond  on  the  tii^  of  the  eauae,  and  the  eonelnr 
lions  of  law  I  readied  from  them." 

[1,  2]  While  the  legal  efleot  oC  a  general 
demurrer  Is  an  admission  that  the  facts  stat- 
ed are  true,  yet  such  admission  is  only  for 
the  purpose  of  passing  upon  the  suflSclency 
vel  non  of  the  pleading  against  which  the 
demurrer  is  directed,  and  may  not  be  con- 
strued as  an  admiseioii  of  tbe  truth  of  the 
facts  upon  the  merits.  The  demurrer  to 
the  pleading  says,  in  effect: 

"Even  thoogfa  the  facts  pleaded  ate  true, 
your  petition  states  90  eauae  of  action,  or  de- 
fense." 

After  the  demnrrer  h^  been  overruled,  it 
stin  Is  Inctimbent  upon  the  pleader,  in  order 
to  prevail,  to  establish  by  competent  evi- 
dence the  facts  pleaded.  Therefore  It  fol- 
lows that  defendants  In  the  instant  case  did 
not  by  Interposing  the  demurrer  obviate  the 
necessity  of  plaintiff  to  prove  the  facts  al- 
leged on  a  trial  d  tbe  iasues  made,  nor 
would  the  burden  of  proof  be  dlsAarged  by 
merely  Introdndng  tbe  notet  and  mortgage. 
B^irther  pttxjf  of  the  claimed  authority  in 
Hawkins  to  bind  the  other  defendants  was 
necessary,  not  only  to  establish  plalntUTs 
right  to  recover  against  them,  but  to  eetab- 
Iteh  venae  of  tJie  salt  in  Tarrant  county. 
No  proof  was  offered,  so  far  as  the  record 
disposes,  of  sDch  cofbbrity  on  Haw&lns' 
part,  or  that  the  sppellant  thereafter  rati- 
fled  or  adopted  the  contract  made  by  Haw- 
kins. 

[J,  41  Article  1903,  V.  S.  CTv.  Stats.,  as 
amended  by  the  Acts  of  the  35th  Leg.  (Beg. 
Sess.)  Ph  388  (Vernon's  Ann.  Civ.  St  Supp. 
1918,  art.  1903),  provides  what  shall  be  suf- 
ficient to  constitute  a  plea  of  privilege,  and 
that  "such  plea  of  privilege  when  ^ed  shall 
be  prima  fade  proof  of  the  defendant's  right 
to  change  of  venue."  This  plea  must  be 
Ewom  to  and  ^ntist  contain  an  allegation 
that  none  of  the  exceptions  to  exclusive 
venae  In  the  county  of  defendant's  residence 
exist.     Tbe  pleas  in. the  Instant  case  con- 


tained sndi  allegatiea.  nd«  vaa  taataaunint 
to  a  sworn  denial  of  plalntUPs  allegations 
of  autboTlty  conferred  by  defendants  upon 
Hawkins  to  act  for  tbem,  etc.  Tbe  swom 
controverting  j^ea  of  plaintiff  merely  joined 
tbe  issue  as  to  the  alleged  authority  of 
Hawtlns.  It  was  necessary  foi*  proof  In  sup- 
port of  the  affirmative  of  this  issue  to  be  In- 
troduced to  sustain  plaintiff's  claim  that  the 
defendants  had  bound  themselves  to  pay  the 
note  In  Tarrant  county.  The  statute  above 
noted  makes  the  swom  plea  of  the  defend- 
ants  prima  facie  proof  of  the  right  to  a 
change  of  venue,  but  does  not  make  the 
controverting  affidavit  of  plaintiff  proof  of 
anything.  The  Issue  having  been  Joined  by 
tbe  swom  pleas  of  defendants  and  plalntilC 
the  duty  of  the  court  to  hear  such  issue  is 
Invoked.  If  no  evidence  Is  Introduced  to 
show  that  the  facts  alleged  in  the  controvert?- 
ing  plea  are  true,  then  the  court  is  required 
to  sustain  tbe  plea  of  privilege.  In  the  In- 
stant case,  no  evidence,  other  than  the  notes 
and  mortgage,  was  Introduced.  They,  on 
their  face,  did  not  purport  to  have  been  exe- 
cuted by  dfifmdants,  Some  proof  aliunde 
the  Instruments  themselves  was  neceasacy. 
None  was  offered.  Hence,  we  conclude  that 
tbe  court  erred  In  overruling  the  pleas  of 
privilege.  We  do  not  think  article  3710,  V. 
S.  Civ.  Stats.,  would  authorize  the  Qourt's 
action'  in  overruling  the  pleas  of  privilege, 
since  we  wmstrue  defendants'  pleas  of  privi- 
lege as  constituting  a  «wom  denial  of  liie 
authority  of  Hawkins  to  bind  them. 

[I]  As  the  appellants  pray  that  the  cause 
be  removed  to  Bastland  county,  we  take 
such  prayer  as  a  waiver  on  the  part  of  tbe 
defendants  residing  In  Callahan  coUnty  that 
the  cause  should  be  removed  to  Callahan 
county. 

The  Judgment  will  be  reversed,  and  the 
cause  remanded,  with  Instructions  to  trans- 
fer the  cause  to  tbe  county  court  of  Eastland 
county. 


DRINKAED  V.  JENKINS  et  ux.    (No.  8918.) 

(Court  ot  Civil  Appeals  «yf  Texas.    Ft.  Worth. 

Nov.  9,  191&     Rehearing  Denied 

Dea  21,  1918.) 

1.  Judgment  #=9342(1)  —  Vacation  —  Vaa 
ro%  Proceedinob. 

A  judgment  rendered  by  a  court  of  compe- 
tent jurisdiction  and  regular  on  its  face  can- 
not be  set  aside  after  the  adjournment  of  the 
tens  at  which  it  waa  rendered. 

2.  Judgment  «=»46(K6)— Vacation— Plead- 
ing AND  Pboof. 

In  equitable  suits  to  reopen  judgments  for 
new  trial,  the  complaining  party  must  allege 
and  shew,  not  only  a  just  defense,  but  that  he 
waa  preveuMd  from  making  it  by  some  fraud, 
accidott,  or  mlstakB,  unmixed  with  negligence 
OB  his  part. 


«s9rer  otbar  casw  ua  same  topi«  and  KBY-MDUBSR  in  aU  KejrrNumberad  Digests  and  JndeMs 
207S,W.— 28 


Digitized  by  LjOOQIC 


364 


207  SODTHWESITBBN  aXBOBHEB, 


C£vK. 


8.  JTuDGiCEKT  «a»151— Vacation— SumoiMH* 
OT  or  Motion. 
A  motion  to  vacAte  a  judgment  regnlac  on 
its  face,  tnpported  by  evidence,  entered  on  de- 
fault after  appearance,  made  on  the  ground  tliat 
defendant  had  no  notice  of  the  date  of  trial  and 
that  such  date  had  not  been  set  nor  posted,  was 
insufficient,  where  it  did  not  show  defects,  that 
the  case  was  irregularly  tried,  nor  that  counsel 
bad  been  misled.  ^ 

4.  JXTDOMBNT  «3»145(4)  —  VaCAXIOII  OF  De- 

i-auij—Gboundb— Sufficiency. 
On  motion  to  vacate  diefault  judgment 
against  indorser  on  note,  a  defense  that  the 
mailer  and  another  indorser  had  not  been  join- 
ed as  defendants  was  insufficient,  where  it  ap- 
peared that  suclx  parties  were,  at  the  time  of 
the  suit  and  continuously  since,  wholly  insol- 
rent 

6.  Biixs  AND  Notes  <8=9l29(2)— MatdbxtY— 
Default  on  Inbtaijj£Ent&— Neceshitt  of 
Declakation  of  Default. 
A  note  payable  in  installments,  and  provid- 
ing that  on  default  of  any  installment  the  en- 
tire debt  may  be  declared  due,  does  not  become 
dne  by  the  nonpayment  of  an  installment,  in 
the  absence  of  a  declaration  to  that  effect  by 
the  holder. 

Appeal  from  District  Coart,  Tirrant  Coun- 
ty ;  Bmce  Young,  Jndge. 

Action  by  3.  H.  Drlnkard  against  J.  J. 
Jenkins  and  wif&  Judgment  for  plaintiff. 
SYom  a  jndgmoit  on  a  new  trial  for  plaintiff 
for  only  part  of  tbe  relief  asked,  and  setting 
aside  a  sale  under  the  original  judgment, 
platntiff  appeals.  ReTersed,  and  proceedings 
under  tbe  new  trial  abated. 

Dedmon,  Potter  &  Pinney,  and  Ocie  Speer, 
all  of  Ft  Worth,  for  appellant 

W.  A.  Tarrer,  of  Corsicana,  and  W.  S.  IDs- 
sex,  Isaacs,  Agerton  &  Isaacs,  and  A.  W. 
Cihrlstlan,  all  of  Ft.  Worth,  for  appellees. 

CONNEiR,  O.  J.  J.  B.  Drinkard  instituted 
this  suit  on  October  15,  1916,  against  J.  J. 
Jenkins  and  Essie  E.  Jenkins  to  recover  on 
two  certain  promissory  notes — one  for  the 
mun  of  1611.20,  executed  by  J.  F.  Eostus, 
payable  to  the  ord^  of  J.  J.  Jraikins,  in  in- 
stallments. This  note  was  given  as  part  of 
tbe  purchase  money  of  lot  7,  block  79,  of  tbe 
Glenwood  addition  to  the  city  of  Ft.  Worth, 
and  secured  by  a  vendor's  lien.  It  was  al- 
leged that  said  note  bad  been  indorsed  by  J. 
J.  Jenkins,  and  made  payable  to  tbe  order 
of  one  A.  'M.  Hudson,  wbo  thereafter,  before 
maturity,  indorsed  and  transferred  tbe  same 
in  blank  to  the  plaintiff. 

The  second  note  declared  on  was  executed 
January  25,  1913,  by  defendants,  J.  J.  Jen- 
kins and  Essie  Jenkins,  for  tbe  sum  of  $600, 
payable  to  the  order  of  the  Mutual  Home 
Association,  of  Ft  Worth,  Tex.  This  note 
likewise  was  payable  in  installments  and  se- 


cured by  a  deed  of  tmst  upon  said  lot  7, 
Vliodt  79.  It  waa  alleged  that  ttie  Mutual 
Home  Association  had,  In  dne  course  of  busi- 
ness, assigned  ttie  note  to  plaintiff.  Certain 
credits  on  eadi  of  these  notes  were  admitted, 
and  the  usual  allegations  of  ownership,  non- 
payment, etc.,  were  made. 

The  defendants  answered  by  a  plea  in 
abatement,  suggesting  the  nonjoinder  of  A. 
M  Hudson  as  a  necessary  defendant,  and 
denying  generally  tbe  ellegratlons  in  plain- 
tiff's petition. 

Bubsequoitly,  on  April  28,  1916,  a  judg- 
ment was  rendered  in  favor  of  the  plaintiff 
in  accordance  with  tbe  prayer  of  his  petitioa 
The  judgment  recites  that  the  defendants  had 
been  duly  cited,  and  had  answered,  but  tbat 
"they  came  not  but  wholly  made  default." 
etc.,  and  damages  were  assessed  in  the  sum 
of  $1,831.09  against  J.  J.  Jenkins  in  p^^on, 
with  foreclosure  of  the  several  llois  mai- 
tioned  on  the  lot 

Tbe  next  step  in  die  proceedings,  as  sbown 
by  the  record,  occurred  on  August  18,  1916, 
when  J.  J.  Jenkins  and  Essie  Jsikius  filed,  in 
the  cause  in  whidi  Qie  Judgment  had  been 
rendered,  what  was  styled  their  "original  mo- 
tion for  a  new  triaL"  This  was  thereafter, 
on  October  8, 1916,  amended.  It  is  undisput- 
ed that  both  tbe  original  motion  and  the 
amended  motion  for  a  new  trial  wms  filed 
several  terms  after  the  rendition  of  tbe  orig- 
inal judgment,  and  we  here  quote  as  much  of 
the  amended  motlo^  as  attempts  to  set  up  an 
excuse  for  not  having  originally  apipeared 
and  deteided  the  action: 

"Now  come  the  defendants,  J.  J.  Jenkins  and 
wife,  Efasie  Jenkins,  and  leave  of  the  court  hav- 
ing first  been  obtained,  file  this  their  first  orig- 
inal amended  motion  for  rehearing  in  the  above 
numbered  and  entided  cause,  and  pray  the 
court  to  set  aside  tbe  judgment  heretofore  ia 
this  cause  on,  to  wit,  28th  day  of  April,  A. 
D.  1916,  and  grant  them  a  new  trial  for  the 
following  reasons,  to  wit: 

"(1)  Because  the  judgment  in  the  caae  is  con- 
trary to  law  and  not  authorized  by  any  of  the 
pleadings  filed  in  said  cause. 

"(2)  Because  the  Judgment  is  contrary  to  the 
evidence. 

"(3)  Because  the  judgment  ia  a  default  Jodic- 
ment,  and  said  Judgment  showa  on  its  face  that 
the  defendants  had  filed  in  the  court  at  the  time 
said  judgment  was  entered,  and  no  default  judg- 
ment could  be  legally  rendered  uitder  the  cir- 
cumstances against  these  defendants,  or  either 
of  them. 

"(4)  Because  said  case  was  never  set  down 
for  trial  by  this  court,  and  no  notice-  of  tlie 
eame  was  ever  given  to  this  defendant  or  ei- 
ther of  them. 

"(5)  That  said  case  was  not  shown  in  the  set- 
ting of  cases  of  this  court,  nor  posted  in  tbr 
clerk's  office,  and  defendants  had  no  notice  of 
the  time  plaintifC  would  ask  for  judgment 

"(C)  That  the  setting  of  the  court  shows  that 
said  case  was  not  set  for  the  28th  day  of  April, 
1916,  nor  for  any  other  dat^    In  this  connee- 
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tion  these  defaadmite  woold  further  ■&»«  that, 
through  their  attorneys,  W.  S.  Kssex,  of  Ft 
Worth,  and  W.  A.  Tarver,  of  Conicana,  Tex., 
the  defendants  used  due  diligence  and  unusual 
care  to  find  out  when  said  case  was  set  for 
trial. 

"(71  T1>at  the  said  W.  S.  Essex,  knowing  that 
B&id  case  was  on  the  nonjury  docket,  watdi^ 
the  setting  of  nonjury  oases  dosely  from  the 
time  said  snit  was  filed  on,  to  wit,  16th  day  of 
October,  ▲.  D.  1915^  mtil  present  time,  in  or* 
der  that  he  might  know  that  said  case  was  set 
for  bearing,  and  in  order  that  he  and  bis  co- 
counsel  might  appear  and  present  defendants' 
defense  to  said  suit. 

"(8)  That  said  case  was  ne^er  set  down  for 
trial  by  this  court,  nor  posted  by  the  derk  in 
the  setting  of  aoajnry  dodcet,  and  defendants' 
counsel  and  eaefa  of  them  were  ignorant  of  the 
fact  that  judgment  in  said  case  had  been  ren- 
dered until  the  same  was  discovered  by  them 
on,  to  wi^  17th  day  of  August,  1916." 

It  was  further  alleged  on  the  merits  that 
the  jndgment  should  be  set  aside,  for  the 
reason  than  J.  J.  JenklBB  was  not  personally 
liable  on  tjhe  $611.20  note  Indorsed  by  him, 
and  that  sereral  Installments  of  interest  on 
the  same  were  due  and  unpaid  at  the  time 
of  the  Instltatlon  of  tlie  snit,  and  that  tbe 
suit  on  said  note  had  not  been  Monght  at 
the  first  term  of  &«  district  court,  wli«\  saM 
note  becaase  doe,  nor  bad  daina^  and  pro- 
test for  nonpayment  been  made,  and  tHat 
therefore  he  vma  reteaaed  from  UabUlty  as 
an  Indorser  under  the  statutes. 

It -was  alao  flarttaer  complaliMd  that  the 
said  A.  M.  Hudson  and  J.  F.  Bastna  bad  not 
been  made  parttes  dettedant  Id  the  wiglnal 
salt  and  the  places  o£  residence  itt  these  par- 
ties were  given.  A  number  of  other  allega- 
tions are  made  that  we  deem  it  unnecessary 
to  espedaUy  notice.  It  Is  snfDident  to  say  at 
this  time  that  a  trial  upon  the  motion  was 
bad  on  December  16, 1916,  at  which  time  the 
motion  was  granted  and  Q>e  previous  judg- 
moit  set  aside.  A  trial  tbwenpon  proceeded, 
which  resvlted  in  a  JndgmeDt  In  fa/rov  of  the 
plalntUT,  Drinkard,  on  both  Of  the  notes  be- 
fore mentioned  In  substantially  the  same 
amount  as  before,  but  no  personal  Jndgment 
was  rendered  against  3.  J.  Jenkins  on  the 
$511.20  note.  The  Judgment  further  set  aside 
a  sale  of  the  property  that  had  been  made 
under  the  original  Judgment  and  deed  of 
trust,  and  an  adjustment  made  of  the  rents 
that  bad  been  colleoted  by  thei  plaintiff, 
Drinkard,  and  other  orders  made,  not  neces- 
sary to  notice. 

From  the  Judgment  last  rendered  the  plain- 
tiir,  Drinkard,  has  appealed,  and  now  urges 
in  various  forms  that  the  court  erred  ta 
granting  the  new  trtal  referred  to,  and  in  set- 
ting aside  tbe  original  Judgment  and  tbe 
proceedings  had  thereunder. 

11,  2]  We  are  «f  the  opinion  that  appel- 
lant's complaints  In  these  particulars  must 
be  sustained.  As  stated,  it  is  conceded,  or 
at  least  It  is  ondUputed,  that  the  motion  for 


a  new  tsial  was  not  filed  at  tbe  term  of  court 
during  which  the  original  Judgment  in  ap- 
pellant's favor  was  entered.  It  is  well  set- 
tled In  this- state  that  a  Judgment  rendered 
by  a  court  of  competent  Jurisdiction  and  reg- 
ular on  its  face  cannot  be  set  aside  on  a  mo- 
tion for  a  new  trial  after  the  adjournment  of 
the  term  at  which  the  Judgment  was  render- 
ed. See  Overton  v.  Leon  ft  H.  Blum,  60  Tex. 
417 :  Eddlsman  v.  McGlathery,  74  Tex.  280,  U 
S.  W.  1100.  So  that,  considered,  merely  as  mo- 
ttoes for  a  new  trial,  appellees'  motions  were 
whoUy  insuSklent  to  authorise  a  setting 
aside  of  the  original  Judgment  Neverthe- 
less, it  Is  held  In  this  state  that  where  a  par- 
ty has  been  prevented  by  fraud,  accident,  or 
mistake  from  prosecuting  his  suit  or  mak- 
ing his  defense,  and  an  opportunity  has  mot 
been  aftorded  blm  during  the  term,  he  may 
bring  an  equitable  action  after  its  close  to 
reopen  tlie  litigation  and  dispose  of  tbe  case 
upon  its  merits,  but  sndx  actions  are  not  spe- 
cially favored  in  tbe  law.  In  all  such  cases 
the  complaining  party  must  distinctly  allege 
and  show,  not  (mly  that  be  has  a  Just  defense 
to  the  action,  but  also  that  he  was  prevented 
from  presenting  sudi  defense  at  the  proper 
time  by  some  fraud,  accident,  or  mistake  un- 
mixed with  negligence  oa  his  part.  See 
Henderson  t.  Moss,  82  Tex.  69,  IS  a  W.  666 ; 
Stratton  r.  Jebnstoa,  S6  Tex.  90 ;  Ham  et  aU 
V.  Phelps  et  al.,  66  Tex.  692;  Plummer  v. 
Power  et  aL,  29  Tex.  7 ;  Kruegel  v.  Cobb  et 
al.,  58  Tex.  av.  App.  449,  124  S.  W.  723. 

[>]  Tested  by  the  ruling  of  these  cases,  we 
think  appellees'  motioaa  for  a  new  trial  were 
wholly  Insufficient,  even  though  we  constme 
these  pleadings  as  in  effsct  a  new  suit  upon 
equitable  grounds.  The  motion  tBOa  to  point 
out  any  defects  in  the  Judgment  on  its  face ; 
in  fact,  as  shown  In  the  record,  it  appears 
regular  upon  Its  face.  Nor  can  it  be  said 
that  the  jndgment  was  contrary  to  the  evi- 
dence ;  the  Judgment  on  its  face  recited  tiiat 
the  court  heard  the  evidence,  and  nothing  In 
the  record  before  us  shows  what  evidence 
was  produced  on  the  original  hearing.  The 
jndgment  was  more  than  an  ordinary  default 
jndgment ;  the  defendants  had  answered,  but 
"said  nothing,"  which  In  effect  was  a  confes- 
sion that  they  had  nothing  to  say  and  a  waiv- 
er of  any  technical  error,  if  there  had  been 
any.  The  motion  fails  to  allege  that  the  case 
was  taken  up  out  of  its  order,  tried  contrary 
to  any  agreement  of  plaintiff  or  his  counsel. 
or  that  in  any  way  plaintiff  and  bis  cotms^ 
had  misled  said  defendant  as  to  when  the 
case  would  be  called.  Nor  is  it  allied  that 
by  any  rule  of  law  or  court  it  was  necessary 
to  give  the  defendant  further  notice  than  'the 
citation  afforded  as  to  when  the  case  would 
be  called  for  trial.  The  law  directs  that  cas- 
es are  to  be  tried  in  tbelr  order  (R.  S.  1911, 
art  1943),  and  nothing  in  the  motion  for  a 
new  trial  indicates  that  this  was  not  (tone; 
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nor  does  the  motion  allege  that  by  any  r«le 
at  the  court  It  ^ras  customary  for  a  caae  to 
be  set  for  any  parttcalar  time  and  posted  In 
tbe  clerk's  c^ce:  So  tbat  we  think  their  ef- 
fort to  allege  escusee  for  not  having  appear- 
ed before  the  court  and  presented  their  de* 
fenses,  If  any,  Is  wholly  insufficient  As  il- 
lustrating this,  see  the  following  cases: 
First  Nat.  Bank  of  Ft  Worth  v.  Henwood, 
183  S.  W.  5 ;  Robbie  t.  Upson,  153  S.  W.  406; 
Ames  Iron  Works  et  al.  t.  Otrlnn,  20  Tex. 
Civ.  App.  382,  49  S.  W.  666 ;  Woolley  et  al. 
V.  Sullivan  et  al.,  43  S.  W.  919;  Wilson  v. 
Woodward  et  al.,  64  S.  W.  885;  Adams  ▼. 
First  Kat  Bank  et  al.,  52  S.  W.  642. 

Moreover,  as  will  be  seen  from  the  an- 
tboritles  hereinbefore  dted,  In  order  to  ob- 
tain a  new  trial  upon  equitable  ground,  Qie 
party  so  seeking  must  not  only  show  tttat 
his  failure  to  present  his  defense  at  the  term 
of  the  court  at  ^Mch  the  judgment  was  ren- 
dered was  not  due  to  any  negligence  on  his 
part,  and  was  due  to  some  fraud,  accident  or 
mistake,  or  acts  of  the  adverse  party,  but 
he  must  also  show  that,  had  he  been  permit- 
ted to  do  so,  be  could  and  would  have  pre- 
sented defense,  presenting  good  ground  to 
suppose  that  a  different  result  would  be  at- 
tained by  a  new  trial. 

14]  In  the  case  before  us  an  ezamlnatlMi 
of  the  original  answer,  as  well  aa  also  of  tbe 
amended  motion  for  a  new  trial,  discloses 
that  substantially  tbe  only  material  defense 
asserted  was  that  Blastas,  as  maker,  and 
Hudson,  as  indorser,  had  not  been  made  par- 
ties defendant,  and  that  the  defendant  J.  J. 
Jenkins  was  not  liable  personally  on  tbe 
$611.20  note  indorsed  by  him,  fbr  tbe  rea- 
son that  hore  than  one  term  of  court  had 
elapsed  after  tlie  maturity  of  the  note  before 
tbe  suit  had  been  Instituted,  without  waiver 
of  demand  and  protest  The  record  disclos- 
es that  there  is  no  substantial  merit  In  either 
Of  tbese  ass^ted  defenses.  The  reoord  dl»- 
doses,  both  by  allegation  and  uncontradicted 
proof  on  the  part  of  plaintiff,  tbat  Eastus  and 
Hudson  were'  wholly  Insolvent  not  ooly  at 
the  time  of  the  suit  but  continuously  since 
that  time.  TUs  fact  destroys  whatever  of 
merit  there  might  otherwise  be  in  tbe  defense 
Just  noted.  See  Insall  v.  Bobson,  16  Tex. 
130;  Burrows  v.  Zapp,  69  Tex.  474,  6  S.  W. 
784;  Hanrick  v.  Alexander,  61  Tex.  501; 
Daniel  v.  Brewton,  136  S.  W.  815;  First  Nat 
Bank  ▼.  De  Morse,  26  8.  W.  417 ;  Norton  t. 
Wodiler,  81  Tex.  dv.  App.  522,  72  8.  W. 
1025;  Costin  t.  Burton-Lingo  Co.,  57  Tex. 
Civ.  App.  684,  123  8.  W.  177. 

As  to  their  other  defense  the  record  shows 
that  appellees  are  wholly  mistaken  in  their 
assimiption  that  the  plaintiff  failed  to  insti- 
tute his  suit  at  the  first  term  of  court  after 
the  maturity  of  the  $511.20  note.  It  appears 
from  the  allegations  of  the  plalDtiCTs  origl- 


ual  petition,  and  fMm  the  avertttoita  of  ap- 
pellee's answer,  and  also  from  the  undisputed 
facts,  that  tbls  note  waa  payable  in  install- 
ments, several  of  whlcb  were  past  due,  but 
the  greater  maJorii;y  of  which  had  not  ma- 
tured by  the  terms  of  tha  note,  save  tbat  the 
note  contained  a  provision  giving  am  option 
to  the  owner  or  bolder  to  declare  the  entire 
note  and  all  .unpaid  Installments  due  upon 
failure  to  pay  any  matured  installment  The 
entire  note,  therefore,  did  not  Ipso  facto  be- 
come due  on  default  of  a  payment  of  a  few 
of  the  installments.  The  plaintiff  had  tbe 
option  to  declare  the  note  due  for  such  de- 
fault but  he  was  not  obliged  to  do  so;  It 
required  affirmative  action  upon  the  part  of 
the  bolder  to  effectuate  thla  result  and  there 
U  nbthlng  In  the  reeord  to  indicate  that  ap- 
pellant aa  plaintiff,  exercised  the  option  giv- 
en in  the  note  prior  to  the  time  of  the  original 
institution  of  his  suit 

[fi]  XvBeiOaefa  contention,  therefore,  tbat  he 
was  relieved  from  liability  as  an  indorser 
because  of  the  fact  that  the  suit  had  not  been 
filed  at  tbe  first  term  of  court  or  at  the  sec- 
ond term  a  court  after  the  maturity  of  the 
note,  wUb  good  excnae  for  not  having  filed 
the  suit  ct'the  first  term,  falls  to  the  ground. 
See  Derrick  v..  Smith,  148  &  W.  1173;  Shef- 
field T.  Ba«tk.  2  Oa.  Apgi  221,  68  S.  B.  386; 
S  B.  C.  Ia  title  "BUS  and  Notea,"  i  96  et 
seq. ;  8  Oolpos  Jntia,  ttfle  "BtUa  and  Notes," 
I  611  et  seq. 

We  eon61nde,  on  tiie  whole  case,  that  the 
Judgment  appealed  from  mu^t  be  reversed, 
and  the  present  proceeding  abated,  thus  leav- 
ing in  full  ft>rce  the  iriaintiff'B  original  Judg- 
ment with  all  prooeedlngs  thereunder. 


DTLTZ  et  al.  v.  DODSON  et  al    (No.  8931.) 

(Court  of  CSvfl  Appeals  of  Teiaa.    Ft.  Wottii. 
Not.  80,  191&) 

1.  Appeal  and   Brkob  *=»934(1>— Findihqs 
or  Fact— PaBsuMPTioN. 

_  Where  trial  was  had  by  tha  court  without 
a  jury,  and  no  findings  of  fact  were  filed  by 
the  trial  judge,  every  reasonable  presumption 
must  be  indulged  In  snpport  of  the  judgment 
rendered. 

2.  Fbauduubnt  Convetaitoeb  «s»222— Ne- 

CES8ITY    FOB    BeCOBDINO — "CbEDITOB." 

A  creditor  who  has  fixed  a  lien  upon  land 
by  the  levy  of  attachment  or  other  judicial  pro- 
cess or  by  the  filing  of  abstract  of  jndgment 
in  the  t^ed  records,  is  a  "creditor"  wrtbin  Ver- 
non's Sayles'  Ann.  Civ.  St  1914,  art  C824, 
making  unrecorded  deeds  of  cmrveyaace  void 
as  to  creditors. 

[Bd.  Note.— For  other  defiaitions,  see  Wm^U 
and  Phrases,  First  and  Second  Series,  Credi- 
tor.] 
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3.  FBATTDXIUem  OOKVKTAHCIB  0a»78&-OaMJ>- 

ITOB&— BnBDBH  or  PBoor. 
In  a  cMitioTeny  between  n  bolder  of  a 
prior  unrecorded  deed  and  a  "creditor"  under 
Vernon's  Sayles'  Ann.  CSt.  St  1814,  art  6824, 
the  bolder  of  the  unreoorded  deed  has  the  bur- 
den of  showing  that  the  creditor  had  notice  at 
the  time  bis  lien  attached  or  prior  thereto. 

4.  JODOHKNT  «=9788(1)  —  Lnn  —  Mkcbssitt' 
TOB  Recomdiss  Dued. 

The  conunon-law  rule  that  a  judgment  lien 
attaches  only  to  such  estate  in  land  as  is  own- 
ed by  judgment  debtor  at  the  time  the  abstract 
of  judgment  was  filed,  notwithstanding  a  prior 
unrecorded  deed,  has  been  abrogated  by  Ver- 
non's Sayles'  Ann.  CHt.  St.  1914,  art  6824. 

5.  Trusts   «=>372Cl)   —  FotLOWiwo  Tbxtst 
Pbopebtt— BtniDEW  OT  PBOor. 

The  burden  is  upon  the  party  claiming  a  re- 
nilting  trust  in  land  to  trace  the  funds  elaimed 
as  bis  own  into  the  property  pnrefaased. 

6.  EviDKHCK   «=sll3(S)   —  Cost— Valuk   op 
'  Land. 

In  an  action  wherein  it  waa  claimed  that 
a  transfer  of  land  from  husband  to  wife  was 
fraudulent,  testimony  that  land  conveyed  had 
cost  $11  an  acre  when  bought  15  years  prior 
to  the  transfer  was  insoffieient  to  show  the 
value  of  land  under  a  claim  that  the  land  WM 
transferred  in  payment  of  a  debt  to  the  vifo. 

7.  FRAtJDtJlJSWT       CONVKTAKOra       *=>118(2)— 
I>BEFEBBIRO  WiFE. 

A  husband  may  prefer  his  wife  to  another 
creditor  in  the  payment  of  a  debt  which  he  owes 
her,  provided  the  transacti(»i  is  free  froi%  fraud, 
and  no  more  property  is  conveyed  tlian  is  i^ea- 
tonably  necessary  at  its  fair  market  value  to 
Kttle  the  debt 

8.  F^AVDVlMm      OOSTKTAROBB      «=»298(3)— 

Pbefebbiko  Wm:. 
Evidence  held  to  warrant  a  finding  that  a 
transfer  of  land   from  husband  to   wife  waa 
made  for  the  purpose  of  defrauding  creditors. 

Appeal  firam  District  Court,  Taylor  CSoun- 
ty;  Joe  Burkttt,  Judgs. 

Suit,  by  Nanul«  B.  Dlltz  and  anotber 
against  X  T.  Dodson  and  another.  Judg- 
ment for  deffflidants,  and  plaintlfrB  appeal. 
AfiSmied. 

W.  H.  Graham,  of  Dallas,  for  appellants. 
Scarborough  &  Davidson,  of  Abilene,  for 
appelleea 

• 

DUNKUN,  J.  Mrs.  Nannie  B.  DUtz,  Join- 
ed pro  forma  by  her  husband,  W.  L.  Diltz, 
instituted  this  suit  to  restrain,  by  writ  of 
lojunctlon,  the  sale  under  execution  of  820 
acres  of  land  which  she  claimed  as  her  sep- 
arate property,  and  which  had  been  levied 
mi  to  satisfy  a  Judgment  rendered  against 
her  husband,  W.  L.  Diltss,  in  favor  of  B.  W. 
Rogers,  who,  togetlier  with  the  sherllf  levy- 
ing the  execution,  were  made  parties  defend- 
ant to  the  suit.    From  a  Judgment  denying 


plaintiff  the  relief  pirayed  for,  she  has  pros- 
ecuted this  appeal. 

The  Judgment  upon  which  the  execatUm 
was  Issued  was  rendered  by  the  county  court 
of  Taylor  county  May  2,  1916,  and  an  abstract 
of  the  same  was  duly  filed  for  recora  in  the 
record  of  deeds  of  that  county  on  May  6| 
1M6;  all  statutory  requliemeDts  necessary 
to  make  the  record  of  sudi  abstract  of  Judg- 
ment a  lien  upon  any  real  estate  owned  by 
W.  Ln.  Diltz,  which  was  subject  to  execution 
being  complied  with.  The  cause  of  action  as- 
serted la  that  suit  waa  a  Judgment  which 
R.  W.  Sogers  had  theretofore  recov^ed 
against  W.  L.  Dilts  in  the  county  court  of  Car- 
ter county,  Okl.,  on  November  16, 1915.  The 
Judgment  rendered  in  county  court  of  Carter 
county,  OUm  coataios.tbe  following  recitals 
whidi  du>w  the  amount  of  Judgment  and  the 
indebtedness  <»C  W.  L.  Dilts  to  B.  W.  Bogers 
upon  which  the  Judgment  was  based: 

"It  is  being  fnlly  Aown  to  the  edurt  that  this 
suit  is  liased  upon  the  consideration  of  $422.50 
paid  by  the  plaintiff  to  the  defendant  for  four 
head  of  mules,  which  the  defendant  claimed 
and  represented  to  the  plaintiff  were  free  and 
clear  and  discharged  of  all  liens  and  incum- 
brances, and  that  he  had  a  perfect  right  to  sell 
the  same,  when  in  truth  and  in  fact  the  said 
four  mules  were  then  mortgaged  and  incumber- 
ed to  the  amount  and  extent  of  $422.60,  and 
that  the  plaintiff  was  compelled  to  pay  said 
amount  on  said  mules,  in  addition  to  what  he 
had  already  paid  to  the  defendant  for  the  same, 
and  that  the  defendant's  title  to  said  mules  had 
wholly  failed,  and,  being  fully  advised  in  the 
premises,  the  court  doth  find  for  the  plaintiff, 
in  the  sum  of  $422.50,  together  with  6  per  cent 
interest  thereon,  from  the  7th  day  of  January, 
1013,  aggregating  at  this  time  $484.30,  and  that 
said  amount  diall  draw  interest  from  this  date 
nntll  paid  at  the  rate  of  6  per  cent  per  an- 
num." 

The  Judgment  rendered  by  the  county  court 
of  Taylor  county  was  for  the  sum  of  $514.10, 
which  was  the  aggregate  of  the  principal  and 
the  accumulated  Interest  of  the  former  Judg- 
ment. \ 

On  April  1,  1916,  1  month  and  1  day  prior 
to  the  date  of  the  Judgment  rendered  by  the 
county  court  of  Taylor  county,  Tex.,  and 
approximately  4%  months  after  the  date 
of  the  judgment  rendered  by  the  county  court 
of  Carter  county,  Okl.,  W.  L.  Diltz  executed 
to  his  son  W.  L.  Diltz,  Jr.,  a  deed  of  con- 
veyance, purporting  to  convey  the  320  acres  of 
land  in  controversy  in  this  suit,  also  anoth- 
er tract  of  240  acres  of  land,  also  two  town 
lots  In  the  town  of  MerkeL  Tbe  considera- 
tion recited  in  that  conveyance  was  "one 
dollar  cash  paid  by  W.  L.  Diltz,  Junior,  and 
the  assumption  of  all  indebtedness."  On  the 
same  day  W.  L.  Diltz,  Jr.,  received  the  deed 
of  conveyance  he  executed  a  similar  convey- 
ance to  his  mother,  Mrs.  Nannie  R.  Dlltz, 
which  purported  to  convey  to  her  the  same 
property,  the  consideration  recited  in  that 
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instniment  being  "one  dollar  paid  by  Nannie 
R.  DUtz  and  the  assumption  of  all  Indebted- 
ness." All  the  property  described  In  tbose 
conveyances  >nras  situated  In  Taylor  coanty, 
Tex. 

In  the  petition  filed  by  plaintiff  in  tbls  snit 
Mrs.  Dllts  claimed  title  to  tbe  820  acres  of 
land  In  controversy  as  her  separate  proper- 
ty throngh  the  deed  last  mentioned;  and, 
in  addition  to  her  prayer  for  a  writ  of  in- 
junction to  restrain  the  sale  of  the  property 
to  satisfy  the  Judgment,  she  also  sought  a 
decree  removing  the  doud  from  her  title, 
cast  thereon  by  the  record  of  said  abstract 
of  Judgment. 

In  their  answer  the  defendants,  after  a 
general  denial  of  all  the  allegations  contained 
in  plaintiff's  petition,  pleaded  specially  that 
the  conveyance  from  Wl  L.  DUtz,  Sr.,  to  his 
son,  W.  L.  DUtz,  Jr.,  and  the  conveyance  from 
tbe  son  to  his  mother  were  executed  for  the 
pnrpose  of  defrauding  the  creditora  of  W.  L. 
DUtz,  Sr.,  and  especially  for  the  fraudulent 
pnrpose  of  avoiding  payment  of  the  debt  he 
owed  to  the  defendant  Rogers,  evidenced  by 
the  two  Judgments  above  mentioned,  and  that 
audi  conveyances  were  therefore  null  and 
void,  leaving  the  title  to  the  property  in  con- 
troversy stUl  In  W.  h.  DUtz,  Sr.,  and  subject 
to  the  payment  of  the  Judgment  now  held  by 
Rogers. 

The  deed  from  the  Judgment  debtor,  W.  L. 
DUtz,  to  Ids  son  and  the  deed  from  his  son 
to  Mrs.  Nannie  R.  DUtz  were  both  died  for 
record  in  the  deed  records  of  Taylor  county 
on  July  8,  1916,  2  months  and  2  days  after 
the  abstract  of  Judgment  had  been  duly  filed 
and  recorded  ,in  the  deed  records  of  that 
county. 

[1]  The  trial  was  by  the  court  without  a 
Jury,  and  as  no  findings  of  facts  were  filed 
by  the  trial  Judge,  every  reasonable  presump- 
tion must  be  indulged  in  support  of  the  Judg- 
ment  rendered. 

[2]  By  article  6824,  4  Vernon's  Sayles'  Tex- 
as Civil  Statutes,  it  la  provided  that  an  un- 
recorded deed  of  conveyance  to  land' "shall 
be  void  as  to  aU  creditors  and  subsequent 
purchasers  •  •  •  without  notice."  And 
it  is  well  established  by  a  long  line  of  deci- 
sions in  this  state  that  a  creditor,  who  has 
fixed  a  Hen  upon  land  by  the  levy  of  a  writ 
of  attachment  or  other  Judicial  process  or  by 
the  filing  of  an  abstract  of  Judgment  la  the 
deed  records  is  a  creditor  within  the  mean- 
ing of  the  article  of  the  statute  Just  referred 
to.  McKaney  v.  Thorp,  61  Tex.  648,  and 
decisions  there  cited. 

[3]  It  is  also  well  settled  that  in  a  contro- 
versy between  tbe  holder  of  a  prior  unrecord- 
ed deed  and  such  a  creditor  the  holder  of 
tbe  unrecorded  deed  has  the  burden  of  show- 
ing, by  proof,  notice  of  his  deed  to  such 
creditor  at  the  time  the  latter's  lien  attaches, 
or  such  notice  prior  thereto.  Turner  v.  Coch- 
ran, 94  Tex.  480,  61  S.  W.  923.  There  was  no 
proof  whatever  offered  by  the  plaintiff  to 


show  such  notioe  to  Rogers  at  the  time  the 
abstract  of  Judgment  was  filed,  or  at  tbe 
time  the  execution  was  levied  upon  the  land. 
As  noted  already,  Mrs.  DUtz  in  her  petition 
spedaUy  pleaded  that  she  acquired  title  to 
the  property  in  controversy  through  tbe  deed 
from  her  son  to  her,  mentioned  above.  That 
deed  contains  no  recitals  to  show  that  the 
title  therein  attempted  to  be  conveyed  was 
for  the  separate  use  and  benefit  of  Mrs. 
Dlltz;  In  other  words,  it  contained  no  re- 
citals which  would  have  the  legal  effect  to 
make  the  property  therein  attempted  to  be 
conveyed  tbe  separate  property  of  the  gran- 
tee. Her  husband  testified  upon  tbe  trial, 
in  effect,  that  his  conveyance  to  his  son  and 
the  conveyance  by  the  son  to  bis  mother  was 
In  pursuance  of  his  purpose  and  intention 
thereby  to  vest  title  in  bis  wife  as  her  sep- 
arate estate.  If  the  deed  under  such  circum- 
stances did  Iiave  the  effect  to  vest  legal  title 
in  the  wife  as  her  separate  ieetate,  then  it 
would  be  held  void  under  the  statute  because 
it  was  unrecorded  when  the  Judgmeit  Uen 
attached,  and  because  of  the  absence  of  proof 
that  at  the  time  Rogers  fixed  his  lien,  or  be- 
fore that  date,  he  had  notice  of  su<^  unre- 
ooided  deed. 

{4]  AppeUant  insists  that  the  judgment 
Uen  la  fa^or  oC  Rogers  attadied  to  such  es- 
tate only  in  the  land  in  oontioversy  as  was 
owned  by  W.  Ij.  DUts,  Sr.,  at  the  time  the 
abstrajct  of  Judgment  waa  filed,  notwith- 
standing the  deed,  under  which  hla  wife 
claimed,  was  unrecorded.  SwHi  is  the  ccon- 
mon-Iaw  rule.  But  that  rule  has  been  abro- 
gated by  our  registration  statute,  as  Is  weU 
settled  by  a  long  line  of  declaiODs  of  oar  Su- 
preme Court,  notably,  Blankenship  ▼.  Doug- 
las, 26  Tex.  226,  82  Am.  Dec.  908;  Grace 
▼.  Wade,  4S  Tex.  522,  and  many  other  ded- 
siona  which  mi^t  be  dted. 

According  to  the  testimony  of  W.  li.  DUtz, 
plaintUTs  husband,  the  couple  were  married 
ta  1880,  at  which  time  Mrs.  DUtx  owned  40 
acres  of  land  in  Bosque  county  as  her  sep- 
arate estate.  Later  the  huriiand  purchased 
40  acres  in  the  same  county  as  his  separate 
estate.  The  two  tracts  were  kept  untU  the 
year  1906  when  they,  together  with  80  acres 
additional  in  the  same  county,  were  sold. 
During  the  year  1901  the  couirte  moved  to 
Taylor  county,  where  they  hare  resided  ever 
since.  Tbe  320-acre  tract  of  land  In  con- 
troversy was  purchased  In  1901  by  W.  L. 
Diltz,  Sr.,  who  took  title  thereto  in  hla 
own  name.  The  purchase  price  for  the  tract 
was  a  fraction  over  Jll  per  acre,  one-third 
of  which  was  paid  cash,  and  purchase-money 
notes  were  given  for  the  balance,  due  In  one, 
two,  and  three  years,  the  last  of  which  ma- 
tured in  1904,  which  was.  approximately  two 
years  prior  to  the  sale  of  the  40  acres  owned 
by  Mrs.  Dlltz  in  Bosque  county,  he  further 
testified  as  follows  with  reference  to  those 
notes: 


Digitized  by  VjOOQIC 


Tex.) 


DILTZ  ▼.  DODSOHr 


859 


"M7  recollectfoa  !■  tliat  I  paid  tbeta  at  ma- 
turity. When  I  BoM  oat  down  yonder,  this 
160  acre*  in  1900,  I  pat  It  np  orar  againat  thn 
d«bt  oa  that  320  wna.  I  rieaa  yon  wo«ld  call 
it  that.  I  do  not  tkit^  that  before  I  had  a<dd 
the  160  acres  I  had  flnkhed  paying  off  theae 
notes  againat  thia  property  oat  here.  My  reo- 
oUection  la  that  we  paid  two  of  thoaa  notaa 
out  of  that,  niat  woold  be  abont  $1,400.  The 
notes  were  made  in  1901,  and  would  be  doe 
in  1902  and  1903.  Thia  land  (160  acres  in 
Bosque  county)  was  sold  in  1906.  I  do  not 
think  that  the  money  I  got  oat  of  the  160 
acres  wag  applied  «i  the  260-acre  tract  (evi- 
dently referring  to  the  260-acre  tract  deeded 
bj  the  witness  to  hia  son  an^  by  the  ion  to  Mrs. 
Dilti).  I  worked  for  the  money  with  which 
I  made  the  payment  on  the  260-acre  tract 
which  I  bonght  in  1906.  I  wotild  not  be  po«i- 
tire — I  could  not  be— that  I  paid  those  notes  on 
that  320  acres  of  land  at  maturity.  My  rec- 
ollection is  that  I  paid  them  out  of  that  land. 
I  do  not  know  that  it  is  tme  that  I  paid  those 
notes,  like  I  said  awhile  ago,  at  maturity.  I 
think  I  paid  them  out  of  the  land.  I  do 
not  know  when  I  aoid  the  land.  It  is  my 
best  recollection  that  I  paid  as  many  as  two 
of  those  notes  out  of  the  land.  I  conveyed 
to  my  wife  this  260-acre  tract  of  land.  The 
conveyance  to  my  son  was  merely  a  means  of 
letting  the  title  into  my  wife.  My  wife  was  de- 
manding «  setdement  of  me.  With  regard  to 
whether  4Nr  not  she  was  demanding  one-half 
interest  in  tbe  community  estate,  that  was  her 
individnal  property.  She  claimed  that  as  faer 
uporate  property.  She  felt  like  the  ZBO  acres 
and  the  320  acres  would  satisfy  her  aa  her  in- 
terest in  the  community  property,  as  her  sepa- 
rate estate,  if  that  is  the  way  you  want  to  put 
it    That  seemed  to  be  the  proposition." 

Be  farther  testifled,  fat  substance,  that  at 
the  time  of  the  conveyance  to  his  wife  he 
owed  debts  aggregating  approximately  about 
nO.OOO;  that  on  April  1,  1916,  when  the 
deeds  mentioned  above  were  executed,  he  al- 
so conveyed  by  deeds  three  other  tracts,  con- 
sisting of  ITl  acres  in  Jones  county,  worth 
$30  per  acre,  against  whltfh  there  was  an 
indebtedness  of  $1,750,  a  tract  of  835  acres 
In  Fisher  connly,  worth  $26  per  acre,  against 
which  there  was  an  Incumbrance  of  $1,8S0 
and  Biwther  tract  of  640  acres  in  Gaines 
county,  worth  $6  per  acre,  against  which 
there  was  an  Incumbrance  In  favor  of  the 
state  of  about  $960,  and  stlU  another  tract 
in  Jones  county  of  about  80  acres,  worth 
$25  per  acre,  against  which  there  was  an  In- 
cumbrance of  $600.  Be  also  owned  about  20 
head  of  cattle,  12  head  of  horses  and  mulea 
worth  about  $1,000.  All  of  the  property  juat 
mentioned,  real  and  personal,  was  transferred 
by  W.  L.  DUtz,  Sr.,  to  his  children  on  April  1, 
1916,  the  same  day  that  he  executed  the  deed 
to  his  son  for  the  use  and  benefit  of  his  wife. 
According  to  his  testimony  the  conveyances, 
last  mentioned,  to  his  children  were  by  way 
of  a  division  of  his  property  among  them. 
After  such  conveyances  were  made  he  owned 
a  homestead  whldi  was  occupied  by  himself 
and  wife,  worth  about  $3,000,  but  he  owned 
no  other  property  whatever  with  whldi  to 


pay  any  of  his  debts.  W.  L.  DUte,  Sr.,  was 
the  only  witness  who  testified  at  the  trial 
of  the  case;  his  testimony  and  the  docu- 
mentary evidence  being  the  only  evldoice 
!d)own  in  the  statement  of  facts.  He  gave 
Illness  of  his  wife  as  the' reason  why  she  was 
not  present  to  testify  upon  the  trial,  but 
there  Is  no  suggestion  in  the  record  of  any 
effort  made  to  postpone  the  trial  in  order  to 
procure  her  testimony. 

Appellant  Insists  that  the  testimony  of  W. 
Ij.  ZMlts  diowed  that  the  parctaase  money 
realized  from  the  sale  of  Mrs.  Dilts's  40 
acres  In  Boaciue  county  which  she  owned  at 
the  time  of  her  marriage  was  used  in  the 
purchase  of  the  820  acres  In  controversy,  and 
that  therefore  <be  owned  the  equitable  title 
to  the  property  before  It  was  conveyed  to  her 
by  her  husband  ihrongh  her  son  on  April  1, 
1916,  and  that,  as  sudi  equitable  Interest  in 
the  property  was  not  subject  to  registration, 
our  registration  statute  wenld  not  control, 
but  that  the  common-law  rale,  which  would 
limit  the  Judgment  lien  of  Rogers  to  such 
interest  only  as  W.  It.  Dlltz  owned  In  the 
property  at  the  time  the  Hen  attached,  would 
govern. 

This  theory  of  right  to  a  recovery  by  Mrs. 
Dlltz  is  advanced  for  the  first  time  in  her 
Driefs,  filed  In  this  court  She  alleged  that 
"she  acquired  the  title  to  said  property  from 
her  son,  W.  L.  Diltz,  Jr.,  by  a  deed  of  date 
April  1,  1916,  filed  for  record  July  8,  1916, 
and  recorded  In  Book  88,  page  446,  of  the 
Deed  Records  of  Taylor  County,  Tex.,  and 
that  said  W.  L.  Diltz,  Sr.,  has  no  right,  title, 
or  interest  In  said  property."  The  petition 
contains  no  allegation  that  Mrs.  Diltz  ac> 
quired  title  to  the  property  prior  to  the  date 
of  that  deed,  nor  In  any  other  manner  than 
through  that  conveyance. 

It  has  been  frequently  decided  that  as  re- 
sulting trusts  cannot  be  recorded.  In  a  con- 
troversy between  the  beneficiary  of  such  a 
trust  and  a  subsequent  creditor  ot  the  one 
who  holds  the  title  for  the  benefit  of  the 
cestui  que  trust,  the  registration  statutes  are 
not  applicable.  See  Parker  v.  Coop,  60  Tex. 
Ill,  and  decisions  there  cited^ 

It  may  be  doubted  that  plalntUTs  petltloA 
would,  in  any  event,  warrant  the  relief  pray- 
ed for  upon  that  theory ;  and  ev«i  ttiough  It 
Should  be  held  sufficient  to  present  that  is- 
sue it  Is  clear,  at  all  events,  that  she  did  not 
establish  tittle  to  the  entire  Interest  in  the 
320  acres,  since,  according  to  the  uncontra- 
dicted testimony  of  hei*  husband,  the  cash 
payment  of  one-third  of  the  purchase  price 
of  the  land  was  from  community  funds. 

[I]  It  is  a  familiar  rule,  further,  that  in 
order  to  establish  such  a  resulting  trust, 
it  Is  Incumbent  upon  the  purty  claiming  It 
to  trace  the  funds  claimed  as  his  own  Into 
the  property  purchased.  The  burden  was 
upon  Mrs.  Diltz  to  make  such  proof  In  this 
case,  and  that  she  has  failed  to  do  so  with 
any  reasonable  certainty  we  think  is  clear 
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from  the  testimony  of  W.  L.  DUts  himaeU, 
set  out  above. 

[1,7]  Anotber  theory  advanced  )>y  appel- 
lant In  her  brief,  but  not  suggested  In  her 
pleadings  Is  that  the  320-acre  tract,  the  2eO- 
acre  tract,  and  th6  two  town  lots  which 
were  conveyed  to  her  by  her  son  wa%  really 
conveyed  In  payment  of  an  Indebtedness  to 
her  arising  from  the  use  by  her  husband  of 
the  proceeds  of  the  sale  of  her  40-acre  tract 
In  Bosque  county,  whldi,  according  to  the 
testimony  of  her  husband,  amounted  to  ap- 
proximately $1,200.  We  recognlise  the  rule 
announced  In  numerous  decisions  of  our  state 
that  a  husband  may  prefer  his  wUe  to  anoth- 
er creditor  In  the  payment  of  a  debt  which 
be  owes  to  her;  provided  the  transaction  be 
free  from  fraud,  and  no  more  property  Is 
conveyed  than  Is  reasonably  necessary,  at  Its 
fair  market  value,  to  settle  the  debt  Owens 
V.  Clark,  78  Tex.  547,  16  S.  W.  101. 

'But  there  was  no  proof  whatever  of  the 
value  of  the  pr(q;>erty  in  controversy  at  the 
date  of  the  deed  to  Mrs.  Dlltz  from  her  son. 
Testimony  of  her  husband  that  it  cost  a  frac- 
tion over  $11  per  acre  when  he  bought  it  15 
years  prior  to  that  date^  dted  by  appellant, 
falls  far  short  of  such  proof.  Nor  was  there 
any  testimony  to  show  Just  what  Indebted- 
ness, If  any,  Mrs.  Dlltz  agreed  to  assume 
as  a  part  consideration  for  the  conveyance 
to  her  from  her  son. 

[I]  Furthermore,  the  testimony  of  W.  L. 
DUtz,  taken  as  a  whole,  was  so  contradicto- 
ry on  the  vital  issues  that,  when  considered 
in  the  light  of  the  surrounding  drcnmstances, 
including  the  fact  that  he  attempted  to  dis- 
pose of  all  his  property  at  the  same  time  by 
transferring  it  to  the  different  members  of 
his  family,  leaving  indebtedness  aggregating 
about  $10,000  with  no  property  whatever  re- 
served to  pay  the  same,  the  trial  court  was 
fully  warranted  in  concluding  that  the  con- 
veyance to  Mrs.  Dlltz  through  the  medium 
of  her  sou  was  not  a  bona  fide  transaction, 
but  was  a  mere  subterfuge,  resorted  to  by 
Dlltz,  and  knowingly  participated  in  by  his 
wife,  for  the  purpose  of  defrauding  bis  cred- 
itors, especially  appellee  Bogers. 

For  the  reasons  indicated,  all  the  as^gn- 
ments  are  overruled,  and  the  Judgment  la 
affirmed. 


ST.  PAUL  FIRB  ft  MARINE  INS.  CO.  v. 
PIPKIN.     (No.  1439.) 

(Court  of  Civil  Appals  of  Texas.    Amarillo. 
Dec.  18,  1918.) 

1.  IMSUBANCK  «=»600— Patmbwt  OF  POUOT— 
AOBGED  Valuation. 
The  parties  to  an  insurance  contract  may 
agree  upon  the  value  of  the  property  insured 
and  the  specific  amount  to  be  paid  for  its  loss 
or  damage,  and,  in  the  absence  of  fraud,  such 
agreed  valuations  are  conclusive. 


2.  InsDSANDS  4=>S79— Aonomi  oir  Pouot— 

SBTTLCKSnOV-VAUDITT. 

Where  an  insured  onder  a  haQ  pcitiey  sign- 
ed a  proof  daim  submitted  hy  the  adjuster 
spsdfying  the  amount  o/l  damages,  but  subse- 
quently claimed  larger  damages  la  writing;  the 
proof  of  claim  was  not  ooododve  on  insured 
as  a  settlement ;  since  it  was  a  mere  offer  wbidi 
bad  not  been  accepted  by  the  insurer  prior  to 
withdrawaL 

3.  Insurance  9=3668(14)— Actions  on  Poli- 
or— SBTTiJacBNT— Questions  or  Fact. 

In  an  action  on  a  hall  insurance  policy, 
where  defendant  set  up  a  settlement  agreement, 
a  peremptory  instruction  for  defendant  was 
properly  refuged,  where  there  was  sufficient 
evidence  to  make  an  issue  as  to  whether  insure 
ed  had  a  right  to  set  such  settlement  aside  for 
mistake  as  to  his  rights. 

4.  Inbubanoe  «=9539(1>— Notiob  and  Pxoor 
or  Lobs— Statutes. 

Vemott's  Sayles'  Ann.  dv.  St  1914,  art 
6714,  requiring  stipulations  as  to  notice  of 
claims  for  damages  to  be  reasonable,  invalidat- 
ing a  stipulation  for  notice  of  less  than  90  days, 
and  providing  diat  notice  Atil  be  presumed  to 
be  given,  unless  want  thereof  be  expressly 
pleaded  under  oath  applies  to  notice  and 
proofs  of  loss  under  a  hail  insurance  policy. 

6.  Ihbubamob  «=>661  —  Fboov  or  L«se~ 
Waivu. 

Aa  insurer  under  a  hail  iBsnrance  policy, 
who,  after  having  received  an  unsworn  daim  for 
damages,  sent  an  adjuster  who  viewed  the  dam- 
age, admitted  liability,  presented  a  form  of 
proof,  filling  in  only  the  itercentage  of  loss,  and 
subsequently  tendered  a  settlement  after  the 
time  limited  for  filing  a  foioMtl  proof  of  loss, 
thereby  waived  the  formal  proof,  notwitfastanil- 
ing  a  provision  in  the  policy  that  no  denial  of 
liability  or  other  act  by  the  company  should  be 
deemed  to  waive  such  proof. 

0.  Inbubanoe  «=»28i!(2)— AppucAnoH— Mia- 

BBPBB8BNTATI0N8— iNTBBBSr  Or  INBUBKD. 

An  application  for  hail  insurance,  request- 
ing insurance  "on  all  interest  in"  a  wecified 
number  of  .acres  of  which  applicant  was  ten- 
ant was  not  an  assertion  that  applicant  owned 
all  the  interest  in  the  insured  property,  but 
that  he  desired  to  insure  all  his  interest  and 
hence  was  not  a  misrepresentation  avoiding  the 
policy. 

7.  Inbubanck  «=»110(4)— Hah,  Inbubance— 
Insurable  Iniebebt. 

A  tenant  fanning  land  under  agreement 
with  the  owner  to  do  the  work,  the  owner  to 
furuisii  the  money,  that  whatever  was  made 
over  living  expenses  was  to  be  paid  on  a  debt 
owing  by  the  owner  for  half  of  the  land,  and 
that  half  of  the  land  when  so  paid  was  to  belong 
to  the  tenant  had  an  insurable  Interest  in  ths 
grain  growing  thereon. 

8.  Inbubance  «=3380— Hail  Inscbance— Ac- 
tions ON  Policy— Notice  o»  Diboovebt  or 
Mibbefbesentations. 

Vernon's  Saylps'  Ann.  Olv.  St  1914.  art 
4948,  providing  that  mlsrepresentationB  in  ap- 
plications for  insnrance  will  constltnte  no  de- 
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feme,  nnlcas  tiM  Insucr  ibaQ  abow  that  ho 
gave  notice  within  90  days  •tttx  dJaooTMing  the 
falsity  of  the  miacepresentatione,  applies  to  hail 
issutauce. 

9.  TRtAi.  «=>2S1— lasisuoraoim— Bbfubai^  of 
iNrmroiioRB  BKOunncD  ab  a  Waoub 

Whaie  inatrnctiona  are  requested  aa  * 
Trbole,  aome  of  which  ace  inconaiateot  with  each 
other  and  others  obviously  improper,  the  court 
seed  not  separate  the  good  from  the  bad  and 
is  justified  in  refuring  them  all. 

10.  IKSVBANCB  «=36fl8(14>— Action  or  Pou- 
cr— QuBsnoN  or  Fact. 

In  an  action  on  a  hail  insurance  policy,  if 
the  insured  signed  compromise  because  he  misr 
apprehended  the  provisions  of  the  policy  and  hia 
rights  thereunder,  whether  such  mistake  wa« 
the  result  of  liia  own  negligence  waa  a  question 
of  fact. 

11.  iNSrSAWCE   «=3S79  —   CoNBTBTTcnow   o» 
Poi-icT  BY  Inbuked— Nbguqekok  o»  Iw- 

BOBED. 

Where  a  mistake  as  to  insured's  right  under 
a  hail  insurance  policy  Inducing  him  to  sign  a 
compromise  ia  mutual  or  induced  by  fraud,  equi- 
t;  will  not  ordinarily  refuse  relief  oft  the 
ground  of  negligenoe  on  plaintlff'a  part. 

12.  Insurance  <8=»ie3(%)— Hail  iNSXTBANca 

— CoNBTEDOnON    OF    POUOT    —    "QB0W1M8 

Chain." 
That  a  hail  Insurance  poUcy  insured  "grow- 
ing" grain  did  not  prevent  recovery,  where  the 
grain  when  destroyed  by  hail  waa  ripe,  in  view 
of  other  proviaiona  in  the  policy  insuring  the 
grain  up  to  a  certain  c^te  and  exempting  the 
insurer  from  liability  after  the  grain  was  cut. 

[Ed.  Note.— For  other  definitions,  aee  Words 
and  Phrases,  Second  Series,  Growing  Orain.] 

Appeal  from  District  Cktort,  Odilltiee  Coun- 
ty;  W.  B.  Ewlsg,  Judge. 

Action  by  Knox  Pipkin  against  tbe  8t 
Paul  Plre  ft  Hiarlne  Iiurarance  CTompany. 
Judgment  for  plalntifl,  and  defendant  ai>- 
peals.    Affirmed. 

E.  C.  Oraj,  of  Higglns,  and  Lattlmore, 
Bonldin  ft  Lattlmore,  of  It.  Worth,  for  ajp- 
pellant. 

R.  T.  Gorrell,  of  Odhlltree^  Coffee  ft  Holmes, 
of  Miami,  and  Hendricks  &  Mood,  of  Amaril- 
lo,  for  appellee. 

BOXCD,  3.  Salt  waa  broa^t  by  appel- 
lee, Knox  Pipkin,  against  appellant  insur- 
ance company  en  a  p<dlcy  Insuring  certain 
oat  and  wheat  crops  against  damage  from 
hail.  Said  policy  sued  upon  Insured  "Knox 
Pipkin  against  loss  or  damage  to  the  follow- 
ing described  growing  crop^  from  ball,  be- 
tween the  19tb  day  of  May,  1917,  m.,  and  the 
15th  day  of  September,  1917,  at  m.,  *  •  * 
on  all  interest  in  one  hundred  acres  winter 
wheat,  on  section  64,  block  R,  not  to  exceed 
110.00  per  acre,  «m  all  Interest  In  sev«ity-aix 
acres  oats  on  section  54,  block  R,  not  to  ex- 


ceed 910.00  per  acre,  etc."  S«U  poUcy  pro- 
vided tliat  it  waa  subject  to  the  conditions 
printed  on  the  following  page  thereof,  one 
of  inch  ONidltiODS  being  the  f (blowing; 

"That  In  ease  of  total  destruction  of  the  crops 
herein  specified  by  hail,  the  amoont  insared  per 
acre  shall  be  paid  by  tiie  company  and  tiiat  in 
ease  of  a  partial  damage  the  company  will  pay 
the  aame  percentage  of  the  amount  insured  per 
acre  as  the  grain  destroyed  bears  to  the  crop 
had  no  damage  by  hail  occurred — thus  if  one 
half  of  the  crc^  insured  is  destroyed  the  com- 
pany will  pay  one  half  of  the  amount  of  insur- 
ance per  acre,  etc." 

Plalatitf  alleged  that  during  the  term  of 
the  policy  the  oat  crop  was  totally  destroyed 
by  hall  and  the  wheat  crop  suffered  a  dam- 
age of  90  per  cent.  He  sued  for  and  recover- 
ed $10  p»  acre,  or  9760,  on  account  of  total 
destruction  of  the  oats,  and  99  per  acre  or 
$900  damages  to  tbe  wheat.  The  provisions 
in  the  policy  referred  to  were  treated  as 
fixing  the  value  of  the  property,  and  no  al- 
legations or  proof  were  made  as  to  fite  ac- 
tual value  of  the  grain. 

[1]  Appellant's  first  assignment  is  based  on 
the  proposition  that  the  policy  was  only  a 
contract  of  indemnity,  that  the  plaintiff 
could  therefore  only  recover  the  actual  loss 
sustained,  and  that  he  should  be  required  to 
show  the  actual  value  of  the  grain  destroy- 
ed. The  parties  to  an  Insurance  contract 
may  agree  upon  tbe  value  of  the  property  in- 
sured and  the  specific  amount  to  be  paid  for 
Its  loss  or  damage  from  the  cause  Insured 
against,  and  in  the  absence  of  fraud  auch 
agreed  valuations  are  conclusive.  R.  O.  L. 
vol.  14,  p.  13Q5,  g  479;  Oya  v<a.  19,  p.  836; 
Borden  v.  Hlngham  Fire  Ins.  Co.,  18  Pick. 
(Mass.)  523,  29  Am.  Dec  614;  Buffalo  Ele- 
vating Co.  V.  Pruaslan  National  Insurance 
Co.,  64  App.  Dlv.  182,  71  N.  T.  SUW).  922, 
quoting  from  Wood  on  Insurance«  |  43.  The 
policy  sued  on,  as  we  construe  it,  attempts 
to  fix  by  agreement  the  value  of  the  grain 
crop  per  acre,  and  provides  for  payment  for 
loss  and  damage  on  the  basis  of  such  valuer 
There  does  not  appear  to  us  to  be  any  repug- 
nancy between  the  terms  of  the  two  clauses 
of  the  contract  which  we  have  quoted.  Con- 
strued together,  they  seem  to  be  entirely  con- 
sistent and  clearly  express  the  meaning  In- 
dicated above. 

Under  the  second  assignment  appellant 
complains  that  the  court  refused  to  give  a 
peremptory  instruction  In  its  faTor  on  the 
ground  that  a  binding  agreement  for  com- 
promise of  plaintiff's  claim  had  been  made. 
Tbe  appellant  pleaded  that  after  the  dam- 
age occurred  on,  to  wit,  "July  19, 1917,  plain- 
tiff contracted  to  writing  with  defendant  for 
a  compromise  and  settlement  of  plaintiff's  al- 
leged claim  against  defendant,  whlc^  Is  the 
subject  of  this  suit,  whereby  i^alntiff  agreed 
to  accept  of  defendant  9704.00  to  full  and 
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complete  aettlflment  of  this  alleged  claim 
OKalnst  defendant  and  parsuant  to  said  con- 
tract defendant  tendered  to  plalndff  said 
sum,  and  said  c<»itract  and  tender  Is  still  In 
full  force  and  effect"  To  this  answer  the 
appellee  reined  that  the  compromise  agree- 
ment was  entered  Into  on  the  mistaken  belief 
tbat  be  was  only  entitled,  under  the  terms  of 
the  policy,  to  recover  the  actual  value  of  the 
crop;  that  this  belief  was  Induced  by  false 
representations  to  that  eftect,  relied  upon  by 
him,  made  by  the  adjuster  of  the  company 
at  a  time  when  the  policy  was  not  accessible 
for  Inspection. 

The  evidence  shows  that  some  time  after 
the  damage  from  hail  the  adjuster  of  the 
appellant  came  to  see  appellee  In  reference 
to  adjusting  the  damage.  Appellee  testifies 
that  tile  adjuster  agreed  with  him  that  the 
oats  were  a  total  loss,  but  that  said  adjust- 
er represented  that  the  policy  provided  oaly 
for  payment  of  the  actual  loss,  and  that  he 
(the  adjuster)  estimated  such  loss,  based  up- 
on the  actual  value  of  the  wheat  and  oats 
destroyed,  to  be  $4  per  acre,  and  that  this 
was  all  that  could  be  paid  under  the  terms  of 
the  policy.  It  also  appears  from  the  evi- 
dence that  this  conversation  occurred  out  In 
the  field ;  that  the  am)ellee  did  hot  have  the 
policy  at  the  time  and  had  not  read  It  care- 
fully and  beUeved  the  statements  made  to  him 
by  the  adjuster.  The  adjuster  claimed  to  be 
in  a  hurry,  and,  after  the  conversation  Just 
'detailed,  appellee  signed  an  Instrument,  which 
appears  to  be  in  the  nature  of  a  claim  or 
proof  of  loss,  and  In  which  the  total  amount 
of  the  claim  was  stated  to  be  9701,  based 
on  40  per  ceot  damage  on  100  acres  of  wheat 
and  76  acres  of  oats.  This  Instnimmt  was 
not  read  over  by  appellee,  and  only  the  state- 
ment of  the  per  cent,  of  daftiage  was  filled  in ; 
the  agent  stating  that  he  would  fill  in  the 
other  blanks  later.  As  stated  above,  the  in- 
strument appears  to  be  simply  a  claim  which 
states  the  issuance  of  the  policy,  description 
of  the  grain  Insured,  the  occurrence  of  the 
hailstorm,  and  emoimt  of  damage  and  claim 
on  account  thereof.  Following  the  signature 
of  the  plaintiff,  it  contained  this  statement, 
signed  by  the  adjuster: 

"After  a  careful  examination  of  the  property 
damaged  by  hail,  so  far  as  necessary  to  deter- 
mine the  true  and  actual  loss,  I  hereby  certify 
that  the  above  daim  is  just  and  true,  according 
to  the  best  of  my  knowledge  and  Judgment  and 
no  more  than  the  insured  is  entitled  to  receive." 

This  claim  was  dated  July  19th,  and  there- 
after, on  August  15th,  the  appellant  tendered 
to  the  ai^Uee  draft  for  $704,  which  appel- 
lee refused  to  accept  Appellee  testified  that 
within  a  few  days  after  he  signed  this  claim 
be  read  his  policy,  concluded  that  he  was 
«atltled  to  settlement  on  the  basts  of  the  val- 
uation of  $10  per  acre  for  the  grain  and 
that  be  would  not  accept  1704,  and  ao  noti- 


fied the  company  by  letter  In  aboot-two  weeks 
after  the  conversation  wltb  the  adjuster. 

We  think,  under  these  facts,  tbat  there  are 
at  least  two  reasons  why  a  peremptory  In- 
struction In  favor  of  the  amwUant,  based 
on  the  ground  that  ttiere  was  a  binding  writ- 
ten agreement  fbr  settlement  made  as  plead- 
ed, would  not  have  been  proper: 

[2]  First,  because  the  evidence  does  not 
conduslvdy  dbow  that  any  such  agreement 
was  made;  the  alleged  written  agreonent 
referred  to  was  not  in  terms  any  agreonent 
at  all.  At  most,  it  could  only  be  impliedly  a 
proposal  or  offer  to  accept  the  sum  stated  in 
settlement  of  the  amount  for  which  the  dalm 
was  made;  It  Is  elemental  that.  In  order  to 
constitute  a  binding  agreement  or  contract, 
there  must  have  been  an  acceptance  by  the 
other  party,  the  insurance  company  here,  so 
that  it  too  became  bound.  No  acceptance  of 
this  offer,  if  it  be  one,  is  conclusively  shown 
prior  to  .the  tender  to  the  appellee  of  the 
draft  for  $704.  The  evidence  was  sufficient 
to  have  Justified  the  conclusion  that  the  of- 
fer ot  appellee  was  withdrawn  by  a  letter  to 
Xhe  company,  some  time  prior  to  the  tender 
of  the  draft  If  the  offer  was  withdrawn 
prior  to  its  acceptance,  then,  of  course  there 
was  no  agreement  for  settlonent 

[S]  Second,  because  the  evidence  is  suffi- 
cient to  make  an  issue  as  to  whether  the 
appellee,  bad  the  right  to  have  sodi  settle- 
ment agreement,  tf  one  was  made^  set  aside 
on  account  of  the  mistake  as  to  his  rights 
under  which  it  was  ifaade.  Insurance  CO.  v. 
Flndley,  29  Tex.  Oiv.  App.  494,  68  S.  W.  605; 
Moreland  v.  Atchison,  19  Tex.  308;  Barney 
V.  Allison,  64  Tex.  703 ;  Altgelt  v.  Gerblc,  149 
S.  W.  286;  Smith  v.  Jones,  102  S.  W.  798; 
West  V.  West,  9  Tex.  OIv.  App.  475,  29  S.  W. 
244;  Lott  v.  Kaiser,  ffl.  Tex.  665;  Hudson 
V.  Glens  FaUs  Ins.  Co.,  218  N.  X.  133,  112  N. 
B.  728,  L.  ,£L  A.  1917A.  482 ;  Pomeroy,  Equi- 
ty Jurisprudence,  §f  819,  850.  This  mistake, 
according  to  appellee's  testimony,  was  not 
one  purely  of  law,  but  both  law  and  fact; 
that  is,  as  to  the  terms  of  the  contract  itself 
as  well  as  the  construction  thereof.  This  mis- 
take vras  Induced  by  the  representations  of 
the  appellant's  agent,  who  had,  or  might  be 
presumed  to  have,  superior  knowledge  as  to 
such  matters.  Failure  of  the  ai^'ellee  to  con- 
sult the  policy  to  refute  the  statements  so 
made  might,  under  the  dicumstances,  be 
Jnstlfled.  Under  the  rules  as  annoaneed  by 
the  authorities  referred  to  particularly  as 
stated  by  Pomeroy,  whose  statement  Is  often 
quoted  by  the  authorities,  Including  some  ot 
those  dted  by  us,  we  think  the  facta  soffl- 
dent  to  make  an  issue  for  submission  to  the 
Jury. 

Appellant,  by  Qie  third  assignment;  asserts 
that  It  was  entitled  to  a  pereraptocy  Instrac- 
tion  because  the  evidence  shows  that  no 
proof  of  loss  was  made  as  required  by  tba 
insuranoa  policy.  This  provision  w«&  aa 
follows; 


Digitized  by  VjOOQIC 


Tez4 


ST.  PAm.  FIBE  «  MABINS  IMS.  OO.  r.  FIPKIN 


3(0 


"The  nsoTCd  akall,  within  aisty  cl^ys  altw 
the  loM,  unlcsB  aoah  time  ia  extended  by  the 
secretary  of  thia  compaor,  stake  proof  of  loaa 
under  oath,  stating  the  date  and  number  of  his 
policy,  a  deacrlptlcKi  of  the  land  npoD  which  the 
grain  waa  damaged  by  hall ;  date  of  loaa  or 
damage,  the  percentage  of  damage  done  to 
{rain  on  each  piece  of  land ;  a  fsilnn  by  the 
assured  to  gira  notioe  or  make  proof  of  the  loaa 
within  the  time  heraiB  apecified  ahall  cauae  a 
forfeiture  of  any  claim  onder  thia  policy.  Mo 
denial  of  liability  or  other  act  on  the  part  of 
the  company  ahall  be  deemed  to  waive  or  dia^ 
penae  with  the  famiahing  of  aach  proof." 

[4]  No  such  formal  proof  as  here  provid- 
ed appears  to  have  been  made,  the  only  proof 
made  being  contained  In  tb»  unsworn  state- 
ment made  in  the  notice  given  within  48 
hours  after  tlie  ball  and  atatement  made  in 
the  claim  and  letter  In  reference  thereto 
already  referred  to.  It  has  been  held  In  a 
number  of  cases  that  artide  5714  la  applica- 
ble to  notice  and  proofs  of  the  character  pro- 
vided for  to  this  policy.  .SJtna  Life  Insur- 
ance Co.  V.  GrlfHn,  68  Tex.  OLv.  App.  198,  128 
S.  W.  432 ;  Maryland  Casualty  Oo.  v.  Hudgins, 
T2  S.  W.  1047 ;  Texas  State  Insurance  Co.  ▼. 
Hemdon,  184  S.  W.  288 ;  Royal  Casualty  Co. 
T.  Nelson,  153  S.  W.  874;  Insurance  00.  v. 
Hare,  180  S.W.282;  Insurance  Co.  v.  Mount- 
castle,  200  S.  W.  862 ;  Western  Indemnity  Co. 
V.  F.  &  A.  M.  198  S.  W.  1092 ;  Floyd  V.  UllnolB 
Bankers'  Association,  192  8.  W.  607;  North 
American  Accident  Insurance  Co.  y.  OOller, 
193  S.  W.  757.  The  two  cases  last  dted 
were  decided  by  this  court  Whatever  doubt 
may  have  been  entertained  as  to  this  ques- 
tion as  an  original  proposition,  we  do  not 
consider  It  now  an  open  question  In  this 
court  and  need  not  "^scuss  It  farther.  Under 
the  provisions  of  this  article,  this  clause  of 
the  contract  wotild  be  void. 

We  also  think  that  there  was  an  Issue  of 
fact  as  to  whether  appellant  had  waived  the 
flltog  of  the  formal  proof,  wlilcb  would  have 
made  it  impr<^>er  to  instruct  peremptorily 
on  tills  ground.  The  appellee  pleaded  that 
the  ffUng  of  these  proofs  was  waived  by  the 
defendant  The  acts  of  waiver,  viewed  most 
favorably  to  appellee,  as  we  must  view  tbem 
in  passing  on  this  assignment,  are:  That 
the  company  received  written  notice,  signed 
by  appellee,  which  contained  every  state- 
ment of  fact  necessary  to  be  ctmtalned  in  the 
proof  required  by  the  policy,  except  that  the 
date  of  the  policy  was  omitted,  though  Its 
number  was  given,  and  the  statement  was 
not  sworn  to.  Without  waiting  for  more  for- 
mal proof,  tbe  company  sent  its  adjuster  to 
view  the  damaged  crops,  wbo  examined  them 
fully,  admitted  liability,  and  himself  present- 
ed to  tbe  appellee  a  form  of  proof,  filling  In 
only  the  per  cent  of  loss  under  tbe  drcnm- 
Btances  already  detailed,  evidently  waiving 
any  reqnlrement  that  It  be  sworn  to.  niera- 
after,  wlQiln  tb*  00  days,  the  company  was 
aotlfled  la  wiltliig  that  tb«  appellee  claimed 


the  amount  gWei  in  tbe  ori^nal  notloa.  No 
objection  was  made  to  tbe  form  of  proof,  but 
the  comi>any,  after  receipt  of  this  letter,  ten- 
dered the  $704  in  settlement  of  the  policy, 
and,  after  the  60  days,  tenders  and  is  still 
tendering  in  this  court  such  amoimt 

[I]  These  acts,  unless  their  effect  is  to  be 
condusively  controlled  by  that  provision  of 
the  policy  which  says  that  "no  denial  of  lia- 
bility or  other  act  on  the  part  of  the  com- 
pany, shall  be  deemed  to  vraive  or  dispense 
with  the  Aimishing  of  such  proof,"  are  un- 
questionably suffldent  to  constitute  a  waiver. 
Insnranoe  Oo.  v.  Meyer,  9  Tex.  Civ.  App.  7, 
29  S.  W.  95;  Micble's  Digest,  voL  10,  pp.  677- 
688;  Bquitable  Life  Insurance  Oo.  t.  Bills, 
106  Tex.  626,  147  8.  W.  1166,  162  8.  W.  627, 
628;  Georgia  Home  Insurance  Co.  v.  Mor- 
arity,  37  S.  W.  632;  Providence  Insurance 
Co.  T.  W(^f,  168  Ind.  690,  80  N.  E.  29,  120 
Am.  St  Bep.  396;  B.  C.  L.  vol.  14,  p.  1349; 
2  May  on  Insurance,  469  (c).  As  to  the  effect 
of  sudi  a  provision  last  above  quoted.  Hay,, 
in  bis  work  on  Insurance^  says: 

"A  dauae  to  the  effect  that  no  act  of  the  com- 
pany, except  an  ezpreaa  written  dedaration, 
ahall  waive  tbe  requirementa  in  regard  to  protrfa, 
will '  not  prevent  the  company  from  estopping 
itself  by  act  in  paia."    Section  478a. 

This  statement  is  only  tbe  application  to 
tbe  insurance  contract  of  a  general  prindple 
recognized  In  the  law  of  contracts  that  pai> 
ties  may  not  by  contract,  limit  tbeir  free- 
dwn  of  contract  or  right  by  conduct  or  agree- 
ment suflSdent  for  that  purpose,  to  change  or 
modify  tbe  rights  and  liabilities  growing  out 
of  tbe  contract  contalntog  the  attempted  lim- 
itation. C.  J.  vol.  13,  p.  594,  I  611,  and  au- 
thorities'dted;  Bartlett  v.  Stanchfleld,  148 
Mass.  304,  19  N.  O.  548,  2  L.  R.  A.  623.  This 
prindple  is  well  stated  by  Justice  Holmes  of 
tbe  Massachusetts  Supreme  Court,  to  the 
case  last  above  dted,  as  follows: 

"Attempts  of  parties  to  tie  up  by  contract 
their  freedom  of  dealing  with  each  other  are 
fntile.  The  contract  is  a  fact  to  be  talcen  into 
account  in  interpreting  the  aubseqnent  conduct 
of  plaintUF  and  defendant,  no  doubt.  But  it 
cannot  be  asaumed,  aa  a  matter  of  law,  that  dte 
contract  governed  all  that  waa  done  nntU  it 
waa  renounced  in  ao  many  worda^  because  the 
partiea  had  a  right  to  renounce  it  in  any  way 
and  by  any  mode  of  ezpreaaion  they  aaw  fit. 
They  could  aubatitute  a  new  oral  contract  by 
conduct  and  intimation,  aa  well  aa  by  expresa 
worda," 

Under  the  drcumstances  we  have  detailed, 
we  thtok  the  question  of  waiver,  notwitb- 
standtog  the  provision  referred  to,  was  still 
one  of  fact  for  submission  to  tbe  Jury. 

[I]  The  fourth  assignment  ia  multifarioDS;. 
but  we  v^l  consider  it  as  suggesttog  funda- 
mental,error  to  so  far  aa  it  comidatos  of  the 
refusal'  to  tostruct  a  verdict  for  the  defend- 
ant on  the  alleged  ground  that  any  rl|^  of 
recovery  was  dafieated  by  an  alleged  mia-ei^ 
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resentation  In  Qte  aKiUcatlon  for  Insaranee: 
The  proptMdtloa  under  this  asBlgnment  Is  a* 
follows: 

"A  statement  In  an  application  for  insurance, 
which  is  a  part  of  the  contract,  that  one  owned 
all  interest  in  the  insured  property  when  in 
fact  he  does  not  own  aU  interest,  is  a  material 
misrepresentation  and  the  policy  void." 

Reference  to  the  application  fails  to  sus- 
tain the  statement  that  the  representation 
referred  to  was  that  api>ellee  owned  the  en- 
tire Interest  In  the  grain.  This  statement. 
In  so  far  as  it  Is  material  here,  is  as  follows: 

"I,  Knox  Pipkin,  •  •  •  hereby  make  ap- 
plication to  the  St.  Paul  Fire  &  llarine  Insot^ 
ance  Company,  for  insurance  upon  growinx 
grain,  against  damage  by  hail  only,  for  the  sea- 
son of  1917,  •  •  •  on  the  fcdlowing  describ- 
ed property:  State  exact  interest  in  crops,  all, 
onenthiid,  or  one-half. 

"On  all  interest  in  one  hundred  acres  of 
wheat  on  Sec.  54,  Block  B.  *  *  *  On  all  in- 
terest in  seTent7-8iz  acres  of  oats,  etc.  •  *  * 
I  hereby  declare  that  I  am  the  tenant  of  the 
above  described  land  containing  640  acres,  with 
growing  crops  named  thereon.*' 

[7, 1]  We  construe  this  statement  to  be, 
not  an  assertion  that  the  applicant  owns  all 
the  interest  in  the  Insured  property,  but 
that  he  Is  desirous  of  Insuring  all  Interest. 
Appellee  testified  that  he  was  farming  the 
land  under  an  agreement  with  his  father-in- 
law,  the  owner,  to  this  effect:  That  appel- 
lee was  to  do  the  work;  the  father-in-law 
was  to  furnish  the  money  that  was  needed  to 
run  the  farm,  and  that  whatever  {4>pellee 
made  out  of  the  farm  over  living  expense 
was  to  be  paid  "to  Walsted  on  what  King 
(the  father-in-law)  owed  him  for  half  of  the 
land."  When  this  debt  was  paid  out  In  this 
Way,  appellee  was  to  have  half  the  land.  Ai>- 
pellee  Is  thus  shown  to  have  an  insurable  In- 
terest in  the  grain  If  it  be  conceded  that  he 
would  not  be  held  to  absolutely  own  the  en- 
tire Interest,  which  we  do  not  decide.  Mer- 
chants' Insurance  Co.  v.  Scott,  1  Posey,  T7n- 
rep.  Cas.  534,  538 ;  Merchants'  Insurance  Co. 
y.  Dwyer,  1  Posey,  Unrep.  Cas.  441-445 ;  Con- 
ttneutal  Fire  Insurance  Co.  v.  Wlngfield,  S2 
Tex.  av.  App.  194,  73  S.  W.  847;  B.  C.  L., 
vol.  14,  p.  910.  We  are  also  of  the  opinion 
that  if  it  be  conceded  that  the  statement  is 
a  representation  as  to  the  ownership,  and 
that  such  misrepresentation  Is  material,  ap- 
pellant has  not  shown  Itself  to  be  In  posi- 
tion to  urge  the  defense.  Vernon's  Sayles' 
B.  C.  S.  art  4948.  However,  the  Question  of 
materiality  woidd  be  a  question  of  fact  B. 
O.  S.  4917.  We  see  no  reason  to  doubt  that 
these  provisions  apply  to  this  diaracter  of  in- 
surance. Th^  are  now  a  part  of  a  chapter 
devoted  to  the  subject  of  insurance  and  en- 
titled "General  Provisions."  They  w^re  orig- 
inally adopted  as  part  of  chapter  15^  B.  O. 
S.  ISSd,  and  evidently  Intended  to  be  gener- 
al la  their  application  to  tha  subject  of  In- 


surance. Acts  1003,  p.  94.  Wb  tberefore 
overrule  the  fourth  assignment  of  error,  and 
also  the  seventh  assignment;  for  the  same 
reasons. 

[9]  The  instructions  and  issues  requested, 
made  the  basis  of  the  fifth,  eighth,  ninth,  and 
tenth .  assignments,  were  included  with  sev- 
wal  other  Inatmctlons  in  one  instrument, 
styled  "Defendant's  Request  for  Special  Is- 
sues," and  thus  appear  to  have  been  request- 
ed and  refused  as  a  whole.  Some  of  these 
instructions  are  Inconsistent  with  each  oth- 
er, and  some  of  them  'obviously  improper. 
The  court  was  not  required  to  separate  the 
good  from  the  bad,  and  was  Justified  in  re- 
fusing the  Instructions  so  requested  as  a 
whole.  This  reason  alone,  we  think,  would 
be  sufScient  for  overruling  said  assignments, 
except  possibly  the  teufii.  It  may  be  that, 
where  an  issue  Is  made  by  the  pleading  and 
eridenoe  and  the  court  has  failed  entirely 
to  charge  on  It,  such  defective  request  would 
be  sufiSdent  to  call  the  court's  attention  to 
the  matter  and  require  him  to  submit  a 
proper  charge.  We  have,  however,  consider- 
ed these  assignments  and  are  of  tlie  opinion 
tliat  they  should  be  overruled  for  the  fol- 
lowing additional  reasons: 

[1 0, 11]  The  request  referred  to  In  the  fifth 
assignment  was  properly  refused  because, 
under  the  circumstances,  the  question  as  to 
whether  appellee's  mistake  as  to  the  provi- 
sions of  the  policy  and  bis  rights  thereunder 
was  the  result  of  his  own  negligence  would 
be,  in  any  event,  a  qnestioa  of  fact,  and  the 
charge  peremptorily  informs  the  Jury  that, 
if  appeUant's  failure  to  read  and  know  the 
provisions  of  his  policy  was  the  cause  of  his 
signing  the  compromise,  then  the  Jury  should 
find  that  said  contract  was  not  entered  Into 
under  a  mistake  of  mutual  fact  Besides, 
where  the  mistake  Is  mutual  or  induced  in 
one  by  the  fraud  of  the  other,  equity  will 
not  ordinarily  refuse  relief  on  the  ground  of 
negligence  on  the  part  of  the  plaintifT.  San 
Antonio  National  Bank  v.  McLane,  96  Tex. 
48,  70  S.  W.  202;  Kelley  v.  Ward,  94  Tex. 
289,  60  a  W.  311;  liltUefleld  ▼.  Clayton 
Bros..  194  S.  W.  197,  section  4  of  oiAnlon. 

There  was  no  error  in  the  refusal  to  sub- 
mit the  issue  referred  to  In  the  ninth  assign- 
ment Mistake  as  to  the  contents  of  this  in- 
strument, the  claim  signed  by  appellee,  was 
not  a  material  issue  In  the  case.  Belief  was 
granted  on  the  theory  that  this  instrument 
was  not  binding,  not  because  of  a  mistake 
as  to  Its  contents,  but  because  it  was  signed 
under  a  mistake  as  to  appellee's  rights. 

The  charge  referred  to  In  the  ninth  assign- 
ment was  properly  refused.  If  the  Insur- 
ance company's  agent  represented  that  the 
policy  provided  only  for  i>ayment  upon  basis 
of  the  actual  value  of  the  grain,  such  r^>re- 
sentatlon  was  either  innocently  and  xnl»- 
takenly  made  or  was  fraudulent  Hie  rights 
of  the  plaintiff  would  be  the  same  la  either 
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event,  though  the  presnm^tion  would  be  that 
tbe  tulas  representatlotas  xten  lanooeBtly 
made.  Besides,  tbe  lastM  mbnittted  was  aim' 
pie  and  coold  be  stiiOcleiitly  anderstood  wltb< 
ont  this  InstmcttDa  if  It  was  really  pnper 
under  the  drcniimaucee. 

[II]  The  tenth  KnlgAmextt  cemplalns  of 
the  refosal  of  the  oonrt  to  submit  an  issne 
as  to  whether  platntKTs  crop  was  "Rowing" 
grain  at  the  time  of  the  halL  There  was 
evidence  that  would  warrant  the  conclusloo 
that  the  wheat  was  matured  and  ready  for 
harvesting.  PlatntlS  testified  that  he  Intend- 
ed to  begin  cutting  ft  on  the  next  day  after 
the  hall.  It  seems  to  be  appellant's  conten* 
Hon  that  the  poUey  ooTered  cmly  loss  or 
damage  while  tbe  crop  was  In  the  actual 
state  of  growth  through  the  assimilative  pro- 
cesses of  plant  life.  We  do  not  think  It  was 
tbe  Intentimi  of  the  voUcj  to  Umlt  Its  dura- 
tion to  any  smh  uncertain  period  of  time. 
While  the  policy  described  the  property  Ih- 
snred  as  growing  crops,  this  provision  being 
quoted  in  our  preliminary  statement,  that 
description  only  applied  necessarily  to  the 
«mditlon  of  the  property  at  the  time  the 
policy  was  written.  The  following  addition- 
al proTlslons  of  the  policy  indicate  the  real 
Intention  of  the  parties  as  to  tbe  time  of  Its 
termination:  Hie  Insurance  was  between 
the  19th  day  of  May,  1917,  at  noon,  and  the 
15th  day  of  September,  1&17,  at  noon,  "and 
in  no  event  shaU  the  company  be  liable  after 
the  grain  is  cut  *  *  *  In  case  any  of 
the  crops  Insured  shall  he  so  Injured  by 
drouth,  frost  or  being  oVterripe,  or  from  any 
other  canse,  so  that  such  portion  will  not 
result  la  a  profit  over  and  above  tbe  actual 
cost  of  cutting,  harvesting  and  marketing, 
then  the  company  shall  not  be  liable  for  any 
damage  which  may  occur  from  hail."  The 
constmctlon  vnrged  by  appellant  would  de- 
feat In  a  measure  the  purpose  of  the  Insur- 
ance, for  there  would  be  a  period  of  time, 
Jost  prior  to  harvesting,  when  protection 
from  bail  might  be  most  necessary,  when  the 
rights  of  the  parties  under  the  policy  would 
be  very  uncertain.  We  tUnk  it  was  evident- 
ly tbe  Intoitlon  to  Insure  the  grain  until  It 
was  cut,  or  had  reached  such  a  stage  of 
ovenipeness  as  that  It  was  not  worth  tbe 
expense  of  harvesting. 

Tbe  proper  predicate  for  admission  of  the 
oral  testimony  as  to  the  contents  of  the  writ- 
ten Instrument,  which  was  excluded,  and  is 
referred  to  In  tbe  sixth  assignment,  was  not 
laid.  For  tbe  reasons  given  In  our  discussion 
of  tbe  fourth  assignment,  this  testimony 
would  also  have  been  immaterial. 

The  eleventh  assignment  Is  unintelligible. 
We  find  no  such  paragraph  In  the  motion  for 
new  trial,  and  special  issue  No.  8,  referred 
to  In  tbe  assignment,  dees  not  have  to  do 
with  the  Issue  of  waiver  at  all,  as  tbe  as- 
slgninent  seems  to  assume.    Our  holding  on 


the  question  of  waiver  already  anBoonoed 
would  relrolt.  In  any  event,  in  •▼erruling  this 
assignment. 

What  we  hsTs  said  in  tie  discussion  of 
other  assignments  la  sufficient,  also,  to  dUh 
pose  of  the  twelfth  and  thirteenth  assign- 
ments, which  we  overrule. 

We  hare  found  no  reversible  error  assign- 
ed, and  the  ^dgment  is  affirmed. 


7AUISON  GIN  CM>.  et  al.  t.  HBABBLS. 
(No.  8M4.) 

(Court  of  Cii41  Appeals  of  Texaa^    Ft  Worth. 
Dec.  14,  1918.) 

1.  TaxAi.  «cs>362(4)— Smiai.  Jaemt^-^VBuia- 
•loir. 

A  special  iisae,  simply  whether  defendants 
were  guilty  of  negligence,  tbonld  not  be  sub- 
mitted over  timely  exception  to  it  as  not  con- 
fined to  negligence  pleaded  as  well  as  shown  by 
evidence. 

2.  Tbux    *5»106(2)— IWSTBtTOnOHS— CpKTOI- 

ma  JuBT  TO  Neouobnce  Pixaded. 
Though  evidence  of  negligence  not  pleaded 
Is  admitted  without  objection,  defendant's  re- 
quested instruction  that  it  be  disregarded,  and 
that  damages  cannot  be  found  by  reason  of  such 
negligence,  should  be  given. 

Appeal  from  District  Goart,  Wichita  Conn-- 
^ ;  £dgar  Scurry,  Judge. 

Action  by  3.  L.  Measels  against  the  Jami« 
son  Gin  Company  and  another.  Judgment 
for  plaintiff,  and  defendants  appeal.  Revers- 
ed and  remanded. 

Carrlgan,  Montgomery  &  Britain,  of  Wldil« 
ta  Falls,  for  appellants. 

B.  D.  Sartin  and  E.  W.  Napier,  both  of 
Wldilta  FbUs,  for  appellee. 

BTTOE:,  J.    J.  L.  Measels  filed  suit  against 

3.  B.  Jamison  and  the  Wichita  Cotton  Oil 
Company  as  joint  owners  of  a  cotton  gin  sit- 
uated in  Wichita  Falls,  Tex.,  to  recover  dam- 
ages on  account  of ,  the  alleged  Improper  and 
negligent  operation  of  tbe  gin.  which  negli- 
gence It  was  claimed  had  damaged  plaintiff 
in  the  use  of  bis  property  for  residential  pur- 
poses and.  also  had  injured  plaintiff's  be-altb. 
It  waa  alleged  that  defendants  bad  permit- 
ted quantities  of  bulls,  lint,  trash,  and  waste 
to  accumulate  on  their  premises  until  it  bad 
rotted  and  was  dangerous  to  tbe  he.<Utb  of 
tbe  community;  that  they  also  bad  permit- 
ted dust,  lint,  and  waste  matter  to  be  dis- 
charged In  tbe  air  by  such  gin,  and  that  sante 
waa  carried  by  tbe  wind  onto  plaintiff's 
premises,  and  settled  in  bla  well  and  upon  his 
premises,  and  In  his  residence  and  ujpoa  bis 
furniture  therein,  and  deprived  plaintiff  of 
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the  enjoyment  of  bis  bome,  and  Injured  Us 
health.  It  was  further  alleged  th^  defend- 
ants had  i>emiitted  stagnant  water  to  accu- 
mulate on  their  premises  and  in  the  alley  near 
plaintiff's  bouse,  and  that  this  caused  the 
hulls  and  waste  matter  to  rot  and  breed  mos- 
quitoes, and  that  the  water  seeped  into  his 
well  and  mined  it;  that  the  gin  was  opiat- 
ed at  night,  and  made  loud  noises  and  great- 
ly annoyed  plalntifT,  and  that  all  the  acts  of 
defendants  hereinbefore  mentioned  were  In 
violation  of  a  dty  ordinance  of  the  dty  of 
Wichita  Fails. 

The  defendants  answered  by  exceptions, 
general  and  special,  and  by  general  denial, 
and  q^eclally  pleaded  that  the  plaintiff  had 
recovered  a  Judgment  against  the  defendant 
Wichita  Cotton  (Ml  Company,  for  $100,  and 
that  said  Judgment  provided  that  the  same 
covered  all  damages  to  Its  date,  February  10, 
1913,  and  covered  all  damages  by  reason  of 
erection  of  the  gin,  but  did  not  bar  plain- 
tiff from  the  recovery  of  damages  for  negli- 
gence or  Improper  operation  In  the  future. 

The  cause  was  submitted  to  a  Jury  upon 
special  issues,  which,  with  the  answers  there- 
to, are  hereinafter  set  out: 

"Special  Issue  No.  1.  Were  the  defendants 
in  the  years  1913  and  1914  guilty  of  negligence, 
as  that  term  has  been  defined  in  this  charge? 
Answer:    Yea. 

"Special  Issue  No.  2.  If  yon  have  found  in 
answer  to  issue  No.  1  that  the  defendants  neg- 
Ugently  operated  the  ght,  and  that  the  plaintiff 
was  damaged,  then  yon  will  find  such  sum  as 
you  believe  from  the  evidence  will  reasonably 
compensate  the  plaintiff  for  such  damage,  if  any, 
and  in  estimating  his  damages,  if  any,  you  will 
take  into  consideration  the  annoyance  and  in- 
convenience, if  any,  suffered  by  the  plaintiff,  in 
the  use  and  enjoyment  of  bis  residence,  which 
was  caused  by  the  lint  being  deposited  upon 
bis  residence  and  premises,  if  sny,  the  incon- 
venience and  noise,  if  any,  and  the  obnoxious 
odors,  if  any,  the  injury  to  his  health,  if  any, 
which  was  caused  by  the  negligent  operation 
of  said  gin,  if  sny,  if  you  have  found  that  the 
same  was  negligently  operated.  Answer  by 
stating  the  amount.    Answer:   $500.00." 

[1]  Appellant  urges  error  In  the  form  In 
which  special  Issue  No.  1  was  submitted  to 
the  Jury,  contending  that  said  issue  as  sub- 
mitted did  not  confine  the  Jury,  In  ftidlng 
negligence,  to  the  manner  of  the  opera- 
tion of  the  gin  or  to  anything  done  In  connec- 
tion with  the  gin,  or  to  the  elements  of  negli- 
gence with  reference  to  the  operation  of  the 
gin  alleged  In  plaintiff's  petition ;  that  as  the 
Issue  was  submitted,  the  Jury  were  authoriz- 
ed to  find  negligence  In  respects  not  sustained 
by  the  pleadings.  Defendants  seasonably  fil- 
ed their  exceptions  to  the  form  in  which  the 
issue  was  submitted,  but  did  not  submit  a 
charge  in  which  the  Issue  of  negligence  was 
submitted  with  the  limitations  which  the  ap- 
p^lants  here  claim  should  have  been  made. 
Yet  said  objections  did  call  the  attrition  of 


the  trial  covxt  to  the  Tvry  defect  here  urged, 
to  wit,  that  in  the  aabmiaston  to  the  Jory  of 
the  question  of  negUgenoe  yA  non  on  the 
part  of  defendant,  the  Jury  were  not  confined 
to  negligence  In  the  manner  of  operating  the 
gin,  or  to  anything  oonaeeted  with  the  gin, 
but  that,  in  effect,  it  permitted  the  Jury  to 
find  negligence  in  respects  bM  pleaded;  that 
it  was  the  duty  of  the  oonrt  to  snbmit  the 
specific  act  or  acts  of  negligence  raised  by 
the  pleadings  as  further  limited  by  the  evi- 
dence, and  none  other.  We  think  the  criti- 
dam  is  wdl  taken,  and  that  the  charge  in 
the  form  given,  over  objections,  constitntes 
error.  In  K.  a,  M.  *  O.  By.  Oo.  v.  dole,  183 
S.  W.  138,  writ  denied,  it  is  said: 

"The  second  and  third  assignments  allege  er- 
ror in  the  submission  of  the  issue,  and  the 
overruling  of  defendant's  objectimi  thereto,  'Was 
the  defendant  railway  company  guilty  of  negli- 
gence in  colliding  with  plaintVs  antiMnobile?' 
to  which  issue  the  jury  answtrw),  'Yes.'  It  is 
urged  that,  plaintiff  having  pleaded  the  spe- 
cific acts  of  negligence  relied  op<m  by  him  for 
his  recovery,  it  was  reversible  error  for  the  trial 
court  to  instruct  the  Jury  upon  the  issue  of  neg- 
ligence without  confining  the  finding  to  the  spe- 
cific acts  alleged.  We  think  the  issne  as  given 
is  subject  to  the  criticism  mads.  Undoubtedly 
it  is  proper  for  the  court,  in  the  submissioo  of 
the  qoestimi  of  negligence  to  the  Jory,  to  limit 
its  application  to  tlie  allegations  of  plaintiff's 
petition,  as  further  circumscribed  by  the  evi- 
dence, and  not  to  allow  the  jury  to  speculate 
or  surmise  as  to  grounds  of  negllgenco  not 
pleaded." 

In  BaUway  Co.  t.  Harvey,  27  S.  W.  423, 
the  court  said: 

"The  other  portion  of  the  charge,  which  di- 
rected the  jury  to  find  for  the  plaintiff  if  the 
defendant  was  gsilty  of  negUgenoe  in  any  re- 
spect which  contributed  to  plaintiff's  Injury, 
was  too  iNtoad.  It  gave  the  Jury  too  much  lati- 
tude, and  left  them  to  determine  from  the  evi- 
dence what  was  negligence,  when  the  right  of 
plaintiff  to  recover  should  have  been  confined 
to  the  acts  of  negligence,  if  any,  alleged  by  plain- 
tiff in  his  petition  to  have  caused  the  injury." 

[2]  In  the  seventh  assignment  error  is  al- 
leged because  of  the  failure  of  the  court  to 
give  defendants'  requested  charge  as  follows: 

"You  are  instructed  that  yon  cannot  find  any 
damages  by  reason  of  ths  manner  in  which  the 
doset  or  privy  was  used  or  maintained  on  de- 
fendants' premises,  and  you  will  disregard  all 
evidence  as  to  this  matter." 

Plaintiff's  petition  fails  to  allege  that  there 
was  negligence  in  the  manner  In  which  the 
doset  or  privy  was  used  or  maintained  on 
the  premises  of  defendants.  The  plaintiff 
testified  as  to  the  privy  as  follows: 

"All  of  that  period  there  was  a  toilet  there  on 
that  lot  The  toilet  was  in  pretty  t>ad  condition 
—a  long  time  it  was  not  deaned  out  at  all— and 
no  roof  on  it,  and  if  it  rained,  it  rained  in  there. 
There  was  a  ditch  dug  there.  I  do  not  know 
whether  it  was  ev«r  cleaned  out  or  net.    The 
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toilet  was  located  right  between  my  wdl  and 
the  cotton  aeed  konae,  aad  ab»ot  75  feet  from 
my  wdl  and  kitchen.  I  vaa  in  the  toilet  onoe 
or  twica,  and  it  waa  at  leaat  half  full  of  filth ; 
once  or  twice  I  waa  out  there,  and  it  wa«  up 
to  the  t(9  of  the  seat  I  think  it  remained 
that  way  the  whole  of  the  eeaaon.  I  never 
noticed  any  odora  from  the  toilet  on  my  place. 
When  yon  are  c<»tinually  ataying  at  a  place 
yoo  set  more  or  leaa  need  to  it,  and  do  not 
notice  it  ao  aoch.  I  had  what  Dr.  Hoghea 
pronoasced  a  well  of  typhoid  ferer.  I  waa  taken 
down  September  17,  1814k  I  waa  down  fat  40 
daye  with  typhoid  fever." 

Thongh  this  evidence  was  admitted  wlth- 
out  objection,  we  think  that  as  there  were  no 
pleadings  to  sustain  It,  tlie  jtiry  shonld  fiav* 
been  Instmcted,  tipon  request  of  defendants, 
to  not  consider  the  evidence  as  to  the  on* 
sanitary  condition  of  the  toilet  as  any  proof 
of  negligence,  and  that  the  refnsal  of  the 
court  to  give  the  instruction  requested  oonstl- 
tnted  reversible  error.  It  has  been  held  <San 
Antonio  Traction  Co.  t.  Yost,  89  Ter.  Olv. 
App.  551,  88  8.  W.  428)  that  where  an  In- 
struction authoriees  a  finding  for  plalntUB 
on  an  Issue  not  made  by  the  pleading,  the 
error,  though  not  assigned,  is  so  fundamental 
as  to  require  the  conrt  to  act  on  it  In  Denl- 
son  T.  League,  16  Tex.  408,  oar  Supreme 
Oourt  aaya: 

"There  is  no  rule  that  has  been  so  stringently 
enforced  in  this  cotirfaa  the  rule  that  the  allega- 
ta must  be  broad  oiough  to  let  in  the  proof, 
and  that  no  evidence,  not  supported  by  the  al- 
legata,  can  sustain  a  verdict." 

See  Loving  v.  IMzon,  66  Tex.  75.  In  O., 
H.  &  S.  A.  Ry.  Co.  T.  Scott  18  Tex.  Civ.  App. 
321,  44  S.  W.  G»l,  Justloe  Fly  of  the  San  An- 
tonio Conrt  of  civil  Appeals  says: 

"Having  arrived  at  the  conclusion  that  the 
testimony  as  to  the  injuries  resulting  from  the 
enema  was  illegal  and  Improper,  the  question  is 
presented  by  appellee  that  the  evidence  having 
been  permitted  to  go  to  the  jury  without  ob- 
jection, the  motion  to  exclude  was  properly 
overmled,  and  the  court  should  have  presented 
the  issue  raised  by  the  testimony  to  the  jury. 
It  is  the  proper  practice,  when  illegal  testi- 
mony is  offered,  to  object  at  the  time,  and,  in 
case  it  is  admitted,  to  reserve  a  bill  of  excep- 
tions; but  this  rale  does  not  preclude  the 
party  emnplaining  from  making  a  motion  to 
exclude  the  testimony  after  tlie  evidence  has 
closed,  and,  dearly,  when  the  testimony  is  in 
connection  with  an  issue  not  raised  by  the  plead- 
ing, and  so  manifestly  imjust  to  the  party  com- 
plaining as  the  testimony  as  to  the  enema  was 
to  appellant,  the  court  should  not  only  have  ex- 
duded  the  evidence,  but  should  have  instructed 
the  jury  to  disregard  it  It  was  error  to  sub- 
mit an  ionie  raised  b7  the  evidence  bat  not 
raised  by  the  i^eading,  evea  thou^  t&e  evi- 
dence raising  the  foreign  iasue  was  introduced 
withont  objection.  'Facts  not  alleged,  though 
proved,  cannot  constitute  the  basis  of  an  ad- 
judication.' Han  V.  Jackson,  3  Tex.  311 ;  Paul 
T.  Perez,  7  Tex.  338;    McKinney  v.  Fort  10 


Tex.  Ii34;  DenisoD  ▼.  League,  !•  Tex.  408; 
Middlebrook  Bros.  v.  Zapp,  78  Tax.  29,  10  8. 
W.  782;  Cooper  t.  LougUin,  75  Ttac  624,  Id 
S.  W.  87." 

We  tUnk  lerendMe  error  Is  shown  by  the 

seventh  assignment,  and  that  the  injurious  ef- 
fect of  the  court's  refusal  to  give  the  tender- 
ed charge  is  emphasized  by  his  failure  to  sub- 
mit ifisne  No.  1,  with  reference  to  defendants' 
alleged  negligence,  withont  limiting  the  is- 
sues of  negligence  to  those  pleaded  in  plain- 
dfTs  petition. 

For  the  errors  noted  the  jud^^ment  of  the 
trial  court  is  reversed,  and  tbe  cause  re- 
manded. 


HOLLIS  COTTON  OIL^  LIGHT  4  ICB  CO. 
V.  MABRS  &  LAKE.    (No.  8913.) 

(Court  of  Civil  Appeals  of  Texas.    Ft.  Worth. 

Nov.  0,  19ia     Rehearing  Denied 

Dec.  14,  1918.) 

1.  Appeal  and  Ekbob  «=3930(1)— Questions 
or  Faop— SuinciENCT  or  Kvidewck. 

In  reviewing  an  assignment  that  the  evi- 
dence was  not  sufficient  to  sustain  a  finding  of 
fact  strongest  probative  effect  mnst  be  given  to 
the  evidoiee  tending  to  establish  audi  fact 

2.  Bbokebs  «=>8(3)  —  EMPiiOTMiNT  —  Sum- 

CIENCT  or  Evii)ENCE. 

In  a  cross-action,  wherein  commissions, 
damageiv  etc.,  were  sought  by  defendant  broker 
for  breach  of  a  contract  to  receive  cattle  pur- 
chased by  plaintiff,  evidence  fce^d  sufficient  to 
sustain  a  finding  that  such  cattle  were  purchas- 
ed upon  plaintiff's  order. 

8.  Brokkrs  «sa8(S)— Emflotkent— Etidxnob^ 
In  an  action  wherein  commissions,  dam- 
ages, etc.,  were  sought  for  breach  of  a  contract 
to  receive  cattle,  evidence  held  snfficient  to  sus- 
tain a  finding  that  the  person  ordering  the  cat- 
tle was  .acting  within  authority  given  him. 

4b  EVIBKKOX     •a»80(l)  -~  LA,WB     Of     OtBXB 
^ATES— PnCBXnCPTIORS. 

Where  statutes  and  law  of  another  state' 
with  reference  to  the  subject  of  ultra  vires 
acts  of  a  corporation  were  neither  pleaded  nor 
proven,  the  law  of  such  other  state  wUl  be  as- 
sumed to  be  the  same  as  that  of  the  forum. 

6.  cobpobatiors  4=3385— ultra  vibes  acts 
— Dkrnsb. 
Except  in  coses  where  the  rights  of  the  pub* 
lie  are  involved,  the  plea  of  ultra  vires,  whether 
interposed  for  or  against  a  corporation,  will  not 
be  allowed  to  prevail  when  it  will  not  advance 
justice,  but  -wiD  accomplish  a  legal  wrong. 

6.  CoBPORATioNs  «=>382— TiLTRA  Vibes  Acts 
—Statute— Common  Law. 
Vernon's  Sayles'  Ann.  Olv.  St.  1914,  art 
1164,  as  amended  by  Acts  S5th  Leg.  c.  15  (Ver- 
non's Ann.  Civ.  St.  Supp.  1918,  art.  1164),  is 
merely  declaratory  of  tommon  law,  by  which 
corporations  are  strictly  confined  in  their  pow- 
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er*  to  tiiQ  limits  and  porpoaw  fat  wUcb  cr»- 
Ated. 

7.  COBPORATIORB  4=98T4— Gkabtkb  Povibs— 

Tin>T.T«n  PoWXB. 

In  every  exprew  gtant  In  a  corporate  diar- 
ter,  there  ia  implied  a  power  to  do  what  ia  nec- 
essary or.  reasonably  appropriate  to  the  aserciae 
of  the  authority  expressly  granted. 

8.  CX)BF0BAXIORS  a=-»481  -FOWBB&— PUBCHJLa» 

OF  Pbojpbbit, 
A  corporation,  granted  power  to  operate  and 
maintain  cotton  seed  oil  mills,  etc,  and  to  sell 
"cotton  seed  and  any  and  all  products  and 
by-products,"  ^ad  tiUft  power  to  purchase  cat- 
tie  to  he  fed'  an  bulls  at  a  time  when  there  was 
practically  no  market  for  the  hulls. 

9.  CoBFORATioNB  «=>38S(1)— Ui;TKA  yntxs  AoT 
— Ebtoppex. 

Where  a  corporation  ordered  cattle,  and  the 
cattle  were  actually  shipped,  corporation  was 
estopped  to  set  tip  aa  a  defense  that  it  had 
no  power  to  purchase  cattle,  in  an  action  for 
damages  and  commissicHis,  although  shipper 
again  took  possession  and  found  another  pur- 
diaser  at  the  best  possible  market  price. 

IQ.  CktRPORATIONB  ®=3386— Ultka  Vibkb  Aotb. 
Mere  general  prohibitions  against  exceeding 
corporate  powers  do  not  make  such  acts  illegal 
as  well  as  ultra  vires. 

11.  New  Tbiai,  «b»104(3)— Newlt  Dibootxb- 
ed  btidercb— disobetion  of  coubt. 

In  an  action  iaTcdving  question  whether 
a  contract  had  been  made  over  telephone,  there 
being  a  cmiflict  as  to  whether  there  was  one 
or  two  conversations,  court  did  not  abuse  its 
discredon  in  denying  motion  for  new  trial  on 
ground  of  newly  discovered  evidence,  consisting 
of  affidavit  of  telephone  company  employ^  that 
files  showed  two  conversations  had  been  had  be- 
tween the  parties. 

12.  Bbokebs  ^=382(4)— Acno'ir  fob  Coions- 

BIONS   AND   ErPENSES— VaBIAIVCE. 

In  an  action  wherein  commissions  and  dam- 
ages for  refusal  to  receive  cattle  were  sought, 
where  It  was  pleaded  that  the  cattle  were  pur- 
chased as  agent,  proof  that  the  sale  was  con- 
■nmmated  through  a  commission  company  aa 
shipper,  and  that  the  cattle  were  sold  at  the 
cost  price,  pins  $10  a  car  commission  and  ex- 
penses, was  not  a  material  variance;  measure 
of  damages  being  the  same. 

Appeal  from  District  Court,  Tarrant  Coun- 
ty ;  Bruce  Toung,  Judge. 

Action  by  the  HoIIls  Cotton  Oil,  Light  & 
Ice  Company  against  Alarrs  &  Lake.  Judg- 
ment for  defendant  on  a  cro8»«ction,  and 
plalntlir  appeals.    Affirmed. 

Bryan,  Stone  &  Wade,  of  Ft  Worth,  and 
Bond,  Melton  &  Melton,  of  Chickasha,  for 
appellant. 

James  C.  Wilson,  Slay,  Simon  &  Smith,  and 
B.  E.  Goree,  all  of  Ft  Worth,  for  appellee. 

BUCK,  3.  This  Is  an  appeal  from  an  ad- 
verse judgment   against   the   appellant   as 


plalntUC  la  a  «alt  In  whidi  It  aosgbt  to  re-  i 
cover  fof  certaiA  feed  fumlsbed  and  fright 
cdiarges  paid  on  a  abipment  of  cattle  from 
Ft  Worth,  Tex.,  to  Hollis,  Okl.,  and  a  Judg-  I 
ment  In  favor  of  defendants,  Marrs  &  Lake, 
on  their  cross-action  for  damages  for  alleged 
breach  of  contract.  , 

Plaintiff  aUeged  that  on  October  12,  1915, 
defendants   delivered   to   the  railroad   com- 
pany at  Ft  Worth  ten  carloads  of  bulls  for 
shipment  to  appellant  Ebllls,  representing 
to  the  railroad  company   that  the  frdght 
charges  would  be  paid  at  the  destination. 
I  It  was  further  alleged  that  plalntifC  had  not 
I  purchased  Uta  bulls  from  defendants,  and 
kne^  nothing  about  such  shipment  until  after 
It  was  made;   that  when  the  cattle  arrived 
!  at  HolUs,  the  manager  of  plaintiff  was  out  of 
'  the  dty,  and  an  employe,  without  authority 
in  the  premises,  but  suijposing  from  the  fact 
!  of  said  shipment  that  plaintiff  had  purchased 
I  the  cattle,  paid  the  freight  thereon  and  un- 
loaded the  cattle;  that  on  the  next  day  the 
manager  of  the  plaintiif  returned  from  Kan- 
sas City,  and  being  advised  of  the  situation. 
Immediately   notified   defeqdants    that    the 
cattle  were  held  subject  to  their  order ;    that 
on  October  20tb,  defendants  went  to  Hollis 
and  took  possession  of  and  moved  the  cattle; 
but  in  the  meantime  plaintiff  had  been  com- 
pelled to  and  had  fed  to  the  cattle  cotton  seed 
meal  and  hulls  of  the  market  value  of  ^12.- 
70,  for  the  recovery  of  which,  together  with 
freight  also  paid.  In  the  sum  of  |320,  this 
suit  is  filed. 

Defendants  answered:  That  on  and  prior 
to  the  date  of  shipment  of  said  cattle  they 
were  engaged  at  Ft  Worth  in  the  general 
live  stock  commission  business,  purchasing 
cattle  for  themselves  and  also  for  their  cus- 
tomers; with  reference  to  the  undisputed 
purchase  by  the  plaintiff  of  tbe  cattle  involv- 
ed In  this  suit  defendants  alleged,  "that  for 
some  time  prlw  to  November  11.  1915,"  and 
at  the  spedal  instance  and  request  of  tbe 
Hollis  Cotton  Oil,  Ught  ft  I«e  Co.,  and  of  Its 
agents  and  officers,  particularly  the  said  J.  A. 
Stine  and  E.  C.  Burton,  the  defendants  had 
been  purchasing  for  the  account  of  said  plain- 
tiff company  and  shipping  to  It  live  stock, 
(barging  said  plaintiff  company  for  thdr  ser- 
vices a  commission  on  said  transactions  and 
billing  out  the  stock  so  purchased  to  said  con- 
cern at  Hollis,  Okl.,  and  against  which  ship- 
ments they  would  draw  drafts  for  the  pur- 
chase price  of  said  cattle,  said  concern  paying 
the  same  and  the  freight  and  other  charges  on 
said  purchases.  That  in  the  latter  part  of 
September,  1815,  said  plaintiff  and  its  offi- 
cers and  agents  directed  the  defendants  to 
advise  or  give  them  ootice  when  aome  200  to 
400  bulls  and  some  medium  grade  steers  could 
be  purchased  at  Ft  Worth.  That  on  receipt  of 
said  request  and  directlooB,  the  defendants 
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adTlsed  pbdntUt  and  Its  ofOoecs  .«ad  wentB 

of  their  ability  to  parcliase  veveral  carloads 
of  such  cattle,  and  tba^,  upon  being  90  a^ 
vised  of  the  character  of  th«  cattle  that  coul4 
be  purchased,  and  of  the  price  thereof,  plalnr 
tur  and  its  officers  and.  agents  directed  the  de- 
fendants to  purchase  said  cattle,  which  was 
done  and  for  the  account  of  said  plnintlS; 
that  on  the  purchase  of  said  cattle  upon  the 
terms  and  conditions  authorised,  -  plaintiff 
and  its  agents  directed  the  defendants  to 
ship  out  and  bill  said  cattle  to  plxUntifC  at 
HoUis,  Okl.,  with  freight  and  other  charges 
to  follow  and  to  be  paid  by  plaintiff,  and  to 
draw  draft  against  plaintiff  for  the  purchase 
price  of  said  cattle. 

It  was  further  alleged  that  the  shipment 
was  made  according  to  order,  and  10  carloads 
of  cattle  or  bulls,  being  281  head,  were  ship- 
ped to  the  plaintiff  at  Hollis,  and  that  a 
draft  in  the  sum  of  |12,382.17  was  drawn  on 
plalntur  to  cover  the  cost  of  said  cattle,  In- 
dndlns  $10  per  car  comoilsBlon  to  the  defend- 
ants, $37.T0  for  feed  given  said  catQe  by  de- 
fendants, and  $18.60  for  clipping  the  horns 
of  said  cattle.  It  was  farther  alleged  that 
plaintiff  thereafter  failed  and  refused  to  keep 
laid  cattle  or  to  pay  for  same.  It  was  fur- 
ther alleged  that  thereupon  defendants  were 
forced  and  required  to  take  possession  of 
said  cattle,  and  thereafter  to  sell  the  seme 
at  a  depreciated  priee.  Yarlona  Items  of 
damages  were  pleaded,  for  cattle  that  died 
in  the  shipment,  daring  the  time  they  were 
in  plaintiff's  feeding  pens  at  Hollis,  and 
while  removing  them  to  pasture  in  Texas, 
railroad  fare  and  expenses  of  employes  in 
handling  said  cattle,  pasturage,  etc.,  alleged 
to  be  in  the  amount  of  $4,600.  Judgment 
was  soagbt  against  plaintiff  and  J.  H.  Stlne 
and  E.  C.  Burton  in  said  sum.  In  Its  sup- 
plemental petition,  while  denying  that  any 
contract  with  the  defendants  relative  to  the 
purchase  of  the  cattle  by  plaintiff  had  been 
made,  plaintiff  further  pleaded  that  If  it  had 
made,  or  attempted  to  make,  the  contract  or 
agreement  alleged  in  defendants'  cross^peti- 
tlon,  such  contract  was  ultra  vires  and  not 
binding  upon  plaintiff  and  wholly  v(Ad. 

Defendants  In  supplemental  answer  de- 
nied that  the  contract  alleged  was  nltra  vires 
of  plaintiff's  charter  powers,  but  alleged  that 
sadi  contract  and  acts  were  customary,  usu- 
al, and  incidental  and  necessary  to  the  ex- 
ercise by  plaintiff  of  Its  charter  rights. 

The  cause  was  submitted  to  a  Jury  on 
special  issnes,  and  the  Jury  found  in  answer 
to  the  same: 

(1)  That  X  H.  Stlne  authorized  and  direct- 
ed tbe  defendants  to  purchase  for  the  account 
of  plaintiff  and  to  ship  to  it  the  cattle  In 
question ;  (2)  that  J.  H.  StiLne  agreed  to  pay 
defendants  the  amount  which  defendants 
had  paid  for  the  cattle  with  the  additioiml 
diarge  of  $10  per  car  In  the  way  of  commls- 
dons;  (3)  that  J.  EU  Stine  waa  antborized 
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by  plaintiff  or  directed  by  it  to  pnidiaBQ  f«rit» 
account  said  cattle;  (4)  that  defendaata  be- 
lieved that  said  Stlne  was  so  authorised  by 
plaintiff  to  purchase  the  cattle  in  eontrovensy 
from  defendants  and  for  i^ainfdff;  C5)  that 
the .  transactions  theretofore  had  between 
plaintiff  and  the  defendants,  and  negotlatioaa 
between  them,  have  been  of  such  a  nature  and 
character  as  to  cause  a  man  of  ordinary  care 
and  prud^ice  to  believe  that  said  Stlne  was 
autlMrl»ed  by  plaintiff  to  purchase  the  cattle 
for  it. 

Kach  party  filed  a  motton  for  Judgment; 
the  defendants'  motion  being  granted.  Judg- 
ment was  entered,  denying  plaintiff's  rii^t 
to  recover,  and  giving  judgment  in  favor  of 
defendants  against  the  plaintiff  In  the  sum 
of  $2,048.35,  with  interest  from  June  29,  1917. 
From  this  Judgment  the  plaintiff  has  ap- 
pealedl 

[1]  The  sufficiency  of  the  evidence  to  es- 
tablish the  contract  alleged  by  defendants  be- 
tween them  and  plaintiff  la  challenged  by 
appellant  in  several  assignments.  To  deter- 
mine whether  or  not  the  contention  thus  made- 
is  sustainable,  the  strongest  probative  effect 
must  be  given  to  the  evidence  tending  to  es- 
tablish the  existence  of  the  contract 

E.  C.  Burton  testified  that  be  lived  at 
Ohlckaaha,  Okl.,  and  in  Ocfcober,  1916,  wa» 
president  and  general  manager  of  plaintiff' 
company,  while  Hobert  Freeman  was  the  lo- 
cal manager ;  that  on  or  before  October  9th 
he  left  Chlckasha  for  Kansas  City,  and  on 
his  return  the  draft  drawn  to  cover  the  pur- 
chase price  of  these  cattle  and  the  expenses- 
was  presented  to  him;  that  he  had  not  pur- 
chased or  authorized  the  purchase  of  the  cat- 
tle, and  had  no  information  of  any  kind  with 
reference  thereto;  that  immediately  he  call- 
ed up  Mr.  Freeman,  the  local  nianager  at 
Hollis,  to  know  if  the  cattle  had  arrived,  and 
that  the  latter  told  him  that  they  had  been 
unloaded  and  the  freight  paid;  that  he  In- 
structed Mr.  Freeman  to  feed  the  cattle,  but 
not  to  deliver  them  to  any  one  until  the 
freight  and  feed  bill  had  been  paid;  that  he- 
then  talked  over  the  telephone  with  Mr.  Lake 
at  Ft.  Worth;  that  the  latter  admitted  t» 
him  that  while  he  had  talked  with  Stlne 
about  shipping  the  cattle,  yet  Stlne  had  not 
Instructed  him  to  ship  them,  but  that  he,. 
Lake,  felt  sure  that  plaintiff  was  in  the  mar- 
ket for  that  character  of  cattle,  and  there- 
upon proceeded  to  ship  them.  Some  dl8cu8<~ 
slon  between  Burton  and  Lake  was  had  look- 
ing to  an  acceptance  of  the  cattle  by  the  for- 
mer upon  a  redaction  in  tbe  price,  but  no- 
agreement  was  reached. 

The  evidence  shows  that  the  feeding  pens- 
at  H(^ls  were  boilt  by  the  plaintiff  company 
in  1912-1913  to  aocommodata  cattle  which  the- 
company  was  feeding;  that  on  several  oc- 
casions cattle  were  purchased  by  the  plain- 
tiff, and  were  fed  in  theiae  pens  and  with  the 
hulls,  cotton  seed  meal,  eU^  from  the  mill,. 
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and  fattened  for  the  market;  that  In  some 
Instaneea  the  cattle  were  purdiased  throngh 
Stlne  for  the  plaintiff  company,  and  In  other 
InatanoM  the  catfle  were  owned  by  Bnrton 
and  Stlne,  and  some  by  Stlne  alone;  also  Oiat 
the  pens  were  rented  to  other  feeders,  who 
used  the  plaintiff  company's  products  for 
fattening  their  cattle. 

The  evidence  farther  shows  that  at  the 
time  these  cattle  were  shipped,  or  shortly 
prior  thereto,  plaintiff  ctunpany  had  on  hand 
a  large  quantity  of  meal  and  hulls  from  the 
1014  season;  that  the  market  for  such  prod- 
ucts at  this  time  was  rery  low;  that  the 
plaintiff  needed  the  storage  room  in  its  mill 
and  bins  for  the  1916  crop;  that  it  had  not 
been  able  to  sell  the  stock  on  hand  at  a  de- 
sirable price;  that  on  the  trip  of  Burton, 
plaintiff's  manager,  to  Kansas  City  BOjme  of 
the  stock  on  hand  had  been  sold.  Just  how 
mnoh  is  not  disclosed.  On  September  27, 
191S,  said  Burton,  acting  for  plaintiff  com- 
pany, wrote  to  Lake  as  follows: 

"Mr.  Will  F.  Lake,  Care  Cassidy-Southweat- 
«rn  Commisfilon  Co.,  North  "Et.  Worth,  Texas— 
Donr  Sir:  Referring  to  your  letter  to  Mr.  Stine, 
wc  would  like  to  buy  200  to  400  bulls  and  when 
you  have  or  know  of  some  that  are  going  to  be  Sn 
Ft.  Worth,  please  wire  us  in  advance  and  we 
will  get  Mr.  Stine  to  go  down  and  look  at  them. 
()r  at  any  time  there  are  two  or  three  or  four 
carloads  which  can  be  bought  right,  pleaae  call 
Mr.  Sthte  and  it  you  cannot  get  him,  call  us 
over  phone.  We  might  also  be  interested  in 
buying  some  medium  grade  steers  about  which 
you  may  call  either  Mr.  Stine  or  ourselves,  but 
in  all  rasps  call  Mr.  Stine  first  and  if  you  can- 
not get  bold  of  him,  then  call  us." 

The  evldmce  farther  shows  that  J.   H. 
8tlne  was  a  stockman,  well  ac«iaainted  with 
the  cattle  business,  and  at  the  Instance  of 
Mr.  Burton  bad  several  times  acted  for  him 
In  passing  upon  the  character  and  price  of 
cattle   bought    for   the    plaintiff    company. 
Shortly  prior  to  the  letter  of  S«>ptember  27, 
1915.  the  defendants  had  received  from  Stlne 
a  loiter  to  the  ^lect  ttat  the  Hollis  company 
wantod  some  cheap  Mexican  bulls  or  steers ' 
to  put  on  teed.     In  r^ly  to  Stlne's  letter,  | 
lAke  wrote  and  told  him  that  whenever  he . 
could  get  hold  of  some  Mexican  balls  he  { 
would  write  hia  and  let  him  know.    About  i 
October  ftth  thereafter  the  defendants  bought ' 
a  carload  of  bulls  at  m.  Worth,  and.  falling ' 
to  get  telephone  connection  with  Stlne.  talk- 
ed  to  Burton,  who  told  them  to  ship  them. 
In  this  Instance  drtift  was  drawn  through 
the  hank    at    CMckasha    and  paid.     l%er« 
were  some  24  head  of  bulls  in  this  shtpm«it. ' 
No  one  came  down  to  Inspect  the  shipment. 
but  plaintiff  apparently  relied  upon  the  rep- 
reeetttatKHis  nuide  by  Lake  as  to  the  cfaarac- 1 
tiff  o*  cattle  shlpp<>l.     On  CKTober  9tli  de-' 
fondants  housiit   S   oarUvijj!  of  cattle,  and 
(■ailed  up  Stine  over  th?  tel<>?ho>ne  and  told 
him  what  tliey  had.     Stlne  instructed  de-'. 


fendants  to  Aip  the  cattle  to  the  plaintiff 
company,  which  was  done,  and  draft  was 
drawn  and  x>ald  as  In  case  of  the  first  ship- 
ment In  both  cases  the  draft  included  (10 
a  car  in  the  way  of  osmmissions  to  the  de- 
fendants. Stlne  did  not  see  the  cattle  in  the 
second  shipment  before  they  were  received 
at  Hollis,  and  defendants  had  no  conversa- 
tion with  Burton  about  the  shipment. 

On  October  6th,  Burton  acting  for  idaln- 
tiff,  wrote  Lake  as  follows: 

"Mr.  Will  F.  Lake,  Care  Cassidy-Sonthwest- 
em  Commission  Co.,  North  Ft  Worth,  Texas- 
Dear  Sir:  Your  appreciated  favor  of  the  4t]i 
received  giving  account  of  23  balls  purdiased  and 
shipped  to  the  Hollis  Cotton  Oil  Company,  Hol- 
lis, and  note  same  cnly  weighed  21,630  Ibe. 
Sorry  you  did  not  get  one  or  two  more  bulls 
and  put  in  this  car  for  the  reason  the  carload 
rate  on  stock  cattle  is  $33.00  for  standard  36-' 
foot  cars.  The  rate  is  based  on  minimum  weight 
of  22,000  lbs.  at  a  15  cent  rate.  However,  yoa 
could  ship  24,000  or  25,000  lbs.  and  would  not 
have  to  pay  but  $38.00  fw  the  standard  36-foot 
car.  In  future  pleaae  see  tiiat  you  get  23,000 
to  26,000  lbs.  in  the  car  and  simply  write  on  the 
bill  of  lading  the  number  of  head  of  cattle  and 
put  weight  of  22,000  lbs.  ia  your  bill  of  lading. 

"Note  the  other  carload  you  mentioned  over 
phone  to  Mr.  Stine  yesterday  was  sold  to  some 
one  else,  but  tigtit  out  of  the  carload  only 
brought  4%  cents  and  the  others  6  cents.  In 
other  words,  the  cariood  did  not  average  but 
very  little  over  4%  cents. 

"Yours  very  truly,  B.  C.  Burton." 

The  evidence  shows  that  it  was  customary 
to  feed  cattle  like  those  shipped  to  plaintiff 
by  defendants  from  90  to  140  days,  and  that 
such  cattle  ate  from  30  to  40  pounds  of  bull.< 
each  per  day;  that  at  the  time  of  shipment 
in  question,  the  plaintiff  company  had  on 
hand  enough  huUs  to  feed  and  fatten  250 
head  of  hulls;  that  It  had  been  the  intention 
and  practice  of  plaintifTs  manager,  Bnrton, 
to  seU  Its  hulls  rather  than  to  feed  them  to 
cattle,  when  they  could  get  a  profit  thereon; 
that  when  there  was  not  a  market  for  tbe 
hulls  and  the  storage  capacity  of  plaintifTs 
mlU  was  fully  exhausted,  cattle  were  bought 
and  fed.  The  evidence  further  shows  ttaat 
Burton  himself  was  not  an  experienced 
stockman,  and  used  and  relied  on  tbe  Judg- 
ment of  Stine  in  the  purchase  of  cattle  for 
feeding  purposes. 

Lake  testified  with  reference  to  tbe  sbip- 
ment  In  question  that  he  bought  the  cattle 
on  October  llth,  "with  the  idea  of  tbe  Hoi 
lis  Company";  that  he  tried  to  call  up  Stine 
on  said  date,  but  foiled  to  get  him,  and  alsr 
called  for  Mr.  Burton,  but  failed  to  get  bira 
that  on  the  next  day  be  did  get  into  com 
mnnlcation  with  Mr.  Stlne,  and  told  hlxn  thai 
he  had  7  carloads  of  Mexican  bulls  and  ! 
loads  of  native  bulls,  and  gave  him  tbe  pri<.v 
and  that  there  were  2  other  loads  of  wbite 
faced  bulls  held  tor  Ckssidy-South-vrcsrten 
Commission  Company.  Mr.  Stine  repUe< 
that  Mr.  Burton  was  ta  Kansas  Otty.   i>u 
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tbat  It  was  all  ilt^t  to  tot  the  cattle  oonMif 
Lake  tben  told  Mm  that  the  Mexican  bnlla 
were  not  "tipped,"  and  Sttaie  iBatmoted  him 
to  liave  their  honw  tipped,  whldi  waa  done 
It  a  cost  of  fIBJSO,  which  waa  a  reaaenaMe 
and  proper  cbarge  for  that  work;  that  after 
the  oonrersatioB  wltti  Stlnek  Lake  learned 
tbat  the  ORestdr-Seathvestem  Oommlsalttn 
Company  had  sold  thMr  'bulla,  and  he  par>- 
rbaaed  another  carload  of  bolls  and  sent 
them  along,  making  281  head  In  all ;  that  at 
the  time  he  shipped  these  cattle  he  believed, 
In  view  bf  prior  dealings  and  Inatmctiona 
with  and  from  Burton,  as  manager  of  plain- 
tiff company)  that  Btlne  had  anthority  to  ac- 
cept the  shipment  for  plaintiff.  Lake  far- 
ther testified  that  In  his  conversation  with 
Barton  on  October  14tb,  Burton  stated  that 
he  Iiad  not  bought  any  bulls,  and  that  he 
had  sold  his  feed  and  did  not  want  any 
bulls,  and  had  not  authorized  Stlne  to  buy 
any  for  him.  At  this  time  the  shipment  had 
already  been  received  at  Bollis.  Lake  fur- 
ther testified  that  he  sold  the  cattle  to  the 
plaintiff  at  the  price  at  whl(^  they  had  been 
purchased  by  him,  idus  the  commlssloa  of 
$10  a  car  and  the  expenses  incurred. 

Marrs  testified:  ^at  after  he  learned 
from  Lake  that  Burton  had  refused  to  pay 
the  draft  and  to  accept  the  shipment,  he 
talked  with  Stlne  over  the  pbone^  That 
Stine  said:  "I  am  Tety  sorry  that  this  haa 
occarred.  I  feel  that  I  am  responsible  for 
it."  That  Stine  further  admitted  that  there 
was  no  complaint  aboat  the  cattle,  bat  that 
the  tmth  of  the  matter  was  that  the  con- 
troversy had  arlsm  because  of  the  advance 
In  the  price  of  feed.  "Feed  has  jumped 
away  np,  and  he  (Barton)  has  sold  it,  and 
that  is  the  reason  the  thing  Is  balled  up. 
Tbat  is  the  trouble  about  your  Cattle,  is  the 
feed  advancing ;  he  has  sold  it  and  he  don't 
want  to  take  the  cattle."  Marrs  testified 
when  Stine  was  asked  if  he  had  instructed 
T^ke  to  ship  the  bulls,  he  answered  that  he 
had,  and.  when  asked  if  he  had  instructed 
Lake  to  buy  them,  he  Said  be  had  told  him 
to  do  so  if  they  could  be  bought  right,  and 
also  had  Instructed  Lake  to  have  the  horns 
of  the  bulls  tipped. 

(2,  3]  From  the  evidence  quoted,  and  other 
testimony  of  like  Import,  we  are  of  the  opin- 
ion that  the  evidence  is  sufficient  to  sustain 
the  findings  of  the  Jury  that  in  fact  Stlne 
did  order  the  bulls  to  be  shipped  to  plaintiff 
company,  and  that  in  so  doing  he  was  acting 
within  the  authority  given  him  by  Burton 
as  manager  of  the  company,  and  that  Lake 
shl]H>ed  the  cattle,  relying  on  instructions 
and  authority  given  him. 

The  next  question  presented  Is  as  to 
whether  or  not  the  plea  'of  ultra  vires  urged 
oy  plaintiff  should  have  been  sustained.  The 
rharter  of  the  Hc^lia  Company  provides, 
among  ether  things: .  ... 


"That  the  pnrposM  for  whfcb  this  •cwpon' 
tion  is  fomed  are  to  erect,  maintain,  pntchasoy 
or  otherwise  acquire,  operate  and  maintain  cot- 
ton ae«d  oilmills  and  ginneries  and  in  connection 
therewith  to  produce  cotton  seed  oil;  to  buy, 
sell,  gin,  bale,  and  prepare  seed  cotton  •  •  • 
to  manufacture,  produce,  prepares  bay,  sell,  im- 
port, export  and  generally  deal  in  cotton  seed 
and  any  and  all  products  and  by-products  there- 
of *  *  *  and  to  do  such  other  things  as  will 
farther  the  interests  of  the  cotton  oil,  ginnery, 
ice,  electric  light,  and  elevator  business." 

[4]  Hndi  has  been  written  and  many  ded- 
sionq  have  been  rendered  on  the  subject  of 
what  constitutes  ultra  vires  acts  on  the  part 
of  a  cotporatloa,  and  when  such  plea  Is  sus- 
tainable and  when  not,  and  the  authorities 
are  not  entlrdy  in  harmony  in  their  applica- 
tion of  the  enunciated  principles  to  particu- 
lar fticts  disclosed  In  the  cases.  The  statutes 
and  law  of  Oklahoma  with  reference  to  the 
subject  of  ultra  vires  were  neither  pleaded 
nor  proven;  consequently,,  in  determining 
whether  the  contract  alleged  by  defendants 
was  ultra  vires  on  the  part  of  plaintiff,  we 
will  assume  that  the  law  of  Oklahoma  is  the 
same  as  It  Is  In  this  state. 

[I]  As  stated  in  10  C^c.  1156: 

"Except  in  cases  where  the  rights  of  the  pub- 
lic are  involved  the  plea  of  ultra  vires,  whether 
interposed  for  or  against  a  C(Mi>oration,  will  not 
be  allowed  to  prevail  when  it  will  not  advance 
justice,  but  will  accomplish  a  legal  wrong.  The 
courts  reach  a  just  result,  in  cases  where  the 
question  is  not  one  of  public  p<diGy,  and  where 
there  has  been  no  vidatlon  of  law,  and  in  many 
cases  where  there  has  been,  by  holding  that  the 
ceiporation  Itself  on  the  cne  band,  and  the  party 
contracting  with  it  on  the  other  hand,  are  estop- 
ped by  their  own  contract  or  conduct  from  set- 
ting up,  as  a  defense  to  an  action  to  enforce  the 
contract,  that  it  was  beyond  the  power  of  the 
corporation  to  make  it ;  and  it  is  a  general  prin- 
ciple of  law  that  no  party  will  be  permitted  to 
set  np  this  defense  while  retaining  the  fruits  or 
the  benefits  of  the  contract." 

[e]  Article  1164  at  Vernon's  Sayles"  Texas 
Olvll  Statutes,  as  amended  by  Acts  35th  Leg. 
c.  15  (Vernon's  Ann.  Civ.  St.  Bupp.  1918, 
art  1161),  provides  in  part,  that: 

"No  corporation,  domestic  or  foreign,  doing 
business  in  this  state  shall  employ  or  use  its 
stock,  means,  assets,  or  other  property,  directly 
or  indirectly  for  any  other  purpose  whatever 
than  to  accomplish  the  legitimate  objects  of  its 
creation,  or  those    «    *    *    permitted  by  law." 

As  held  by  our  Supreme  Court  tn  a  number 
of  cases,  this  provision  of  the  statute  Is  mere- 
ly declaratory  of  the  common  law,  by  which 
coriMrations  are  strictly  confined  in  their 
powers  to  the  limits  and  purposes  for  which 
created. 

11,  8]  With  reference  to  the  charter  powers 
of  a  corporation,  it  may  be  said  that  la  every 
express  grant  there  is  implied  a  jwwer  to  do 
whatever  is  necessary  or  reasonably  appro- 
priate to  the  exercise  of  the  authority  ex* 
pressly  granted,    ^jtuitever  mvr  be,  a  com- 
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pan7*s  legltitnate  business,  tbe  companj  may 
fbster  It  by  all  the  nsnal  means ;  btit  it  may 
not  go  beyond  this.  If  the  means  be  such 
as  are  usually  resorted  to,  and  a  direct 
method  of  accomplishing  the  purpose  of  the 
Incorporation,  they  are  within  Its  powers;  if 
they  be  unusual,  and  tend  only  In  an  Indi- 
rect manner  to  promote  Its  interest,  they  are 
to  be  held  ultra  Tires.  Northslde  By.  Go. 
et  al.  ▼.  WorthlngtoD,  88  Tex.  562,  30  S.  W. 
106S,  63  Am.  St  Bep.  T78.  For  Instance,  a 
railway  company  may  establish  and  nutln- 
taln  refreshment  houses  along  Its  line  for 
the  accommodation  of  Ittf  passengers.  Flana- 
gan y.  Railway  Co.,  L.  U.  7  Eq.  116.  Such 
eatabllsbments  are  not  unusual,  and  are 
strictly  subordinate  to  the  main  puri>OBes  for 
which  such  companies  are  created  and  tend 
to  Increase  their  traffla 

In  Ft  Worth  City  Co.  v.  Smith  Bridge 
Cb.,  151  D.  S.  2H,  U  Sup.  Ct  33»,  38  li.  Ed. 
167,  the  United  States  Supreme  Court, 
throughi  (CSiief  Justice  Fuller,  held  that  the 
contract  of  the  City  Company  to  contribute 
to  the  construction  of  a. bridge  across  the 
river  which  separated  its  lands  from  the  city 
of  Ft  Worth  was  not  ultra  vires.  The  court 
said: 

"The  object  of  the  creation  of  the  corpora- 
tion ivas  the  acquisition  and  sale  of  lands  on 
subdivision  and  it  cannot  successfully  be  deniad 
that  that  object  would  be  directly  promoted  by 
the  use  of  legitimate  business  methods  to  render 
the  lands  accessible.  This  involved  the  expendi- 
ture of  money  or  the  assumption  of  liability,  but 
there  is  no  elemeat  in  this  case  of  any  unreason- 
able excess  in  that  regard,  or  of  the  pursuit  «f 
any  abnormal  and  extraordinary  method." 

In  Mnnoz  v.  Brassd,  106  8.  W.  417,  by  the 
Court  of  (Xvll  Appeals  for  the  Fourth  Dis- 
trict, writ  denied.  It  was  held  that  a  cor- 
poration whose  charter^  provided-  that  Its 
principal  business  "shall  be  buying  and  sell- 
ing liquors,  etc.,  at  wholesale  and  retail," 
had  Implied  power  to  sign  a  saloon  keeper's 
bond  as  surety,  though  no  express  or  im- 
plied contract  existed  between  them  that  he 
would  purchase  liquors  of  the  corporation, 
since  becoming  surety  for  a  possible  custom- 
er is  a  proper  and  usual  means  of  promot- 
ing its  business. 

In  Bowman  Immber  Co.  v.  Plerson,  139  S. 
W.  618,  this  court  held  that  a  corporation 
chartered  for  the  purpose  of  buying  and 
selling  lumber  and  other  building  materials 
had  no  power  to  bind  Itself  as  guarantor  for 
the  performance  by  a  contractor  of  a  bond- 
ing contract,  and  that  such  attempted  con> 
tract  was  nltra  vires. 

In  First  National  Bank  of  A^ermont  t. 
Conner  et  al.,  106  Tex.  549,  172  S.  W.  1106, 
the  Supreme  Court  granted  a  writ  of  man- 
damus to  require  the  Judges  ot  this  court  to 
certify  the  question  Involved  In  the  Bowman 
Lumber  Company  Case,  snpra,  to  wit,  wheth- 
er a  corporation  chartered  for  the  purposes 
mentlcmed  was  liable  on  Its  ondertaklng  as 


a  surety  upon  a  bunding  contractor's  bond. 
The  ground  upon  which  relator,  the  bank, 
sought  the  writ  of  mandamus  was  that  there 
ecdated  a  conflict  between  tba  holding  bj 
this  court  In  the  Bowman  Dnmber  Company 
Case  and  the  holding  by  the  Oonrt  of  the 
Fourth  District  vpon  the  same  qaestlon,  in 
Munos  ▼.  BrasseL  Tlie  Sopreme  Court  gnat- 
ed  the  wrU,  and  the  qnestlon  inTotred  was 
certified  to  the  Snpreme  Cbutt,  bat  it  has  not 
yet  t>een  answered  to  onr  knowledge.  How- 
ever, by  the  actloa  of  the  Supreme  Oonrt  In 
granting  the  writ  of  mandamus  to  certify 
In  the  Bowman  liomber  Company  Case,  and 
In  denying  a  writ  of  error  in  tbe  Monoz  v. 
Brassel  Case,  we  are  perhaps  not  justified  in 
following  the  Bowman  I/tunber  Case  as  au- 
thority. 

In  Bailway  Go.  t.  Bobards,  60  Tex.  545,  4S 
Am.  Bep.  268,  tbe  Supreme  Court  bdd  that 
the  contract  made  by  a  railroad  company  for 
the  building  of  a  hotel  by  another  at  Its  de- 
pot, and  whereby  the  railroad  company  prom- 
ised to  convey  to  the  other  party  certain  lots 
and  to  perform  certain  other  acts,  in  con- 
sideration of  said  party's  building  the  hotel, 
was  not  a  contract  nltra  vires  of  the  railroad 
company.  In  the  Instant  case  one  of  the 
declared  pnrposes  of  tbe  incorporation  of  the 
HcrilUs  Company  was  to  sell  "cotton  seed  and 
any  and  all  products  and  by-products  there- 
of." The  evidence  shows  that  at  the  time  tlie 
alleged  contract  was  made  between  Marra 
&  Lake  and  Stlne,  acting  for  the  Hollls  Com- 
pany, there  was  practically  no  market  for  ita 
hulls  it  had  on  band,  that  lt»  storage  ca- 
pacity was  filled  to  Its  utmost  and  that  the 
mill  was  desirous  of  disposing  of  its  bulla 
on  band  in  order  to  make  room  for  tbe  de- 
mands of  tlie  ctmiing  seascm.  The  purchase 
of  cattle  to  be  fed  on  said  hulls  was.  It  seems 
to  us^  under  the  MnnoK  v.  Brassel  Case,  and 
other  authorities,  a  reasonable  and  practical 
method  of  using  said  hulls  In  a  jMofitabU 
way,  and  cannot  tie  said  to  be  an  unusual  anc 
abnormal  means  to  aceompllaih  one  ot  the 
main  and  legitimate  purposes  announced  ii 
its  charter,  to  wit,  to  sell  the  hulls  and  othei 
by-products  of  cotton  seed.  Certainly  tbb 
plan  was  no  less  a  direct  method  of  accom 
pushing  its  announced  charter  purpose  that 
was  the  method  sustained  in  tbe  Munos  v 
Brassel  Case. 

In  Comanche  Oil  Co.  v.  Browne,  99  Tex 
660,  92  S.  W,  450,  It  was  held  that  an  oil  com 
pany,  whose  announced  purpose  in  Its  chartei 
was  "to  erect  and  own  a  cotton  seed  mill,' 
did  not  exceed  its  charter  powers  in  operat 
ing  one  or  more  cotton  gins  reasonably  nee 
essary  and  proper  as  feeders  for  said  oil 
mill,  and  that  the  further  announced  pur 
pose  in  its  charter,  "to  erect,  own,  and  oxier 
ate  whatever  cotton  gins  may  be  neceesarj 
and  proper  as  feeders  for  said  oil  mill,"  con 
ferred  upon  the  oori)oratlon  no  further  iKiwei 
than  would  have  been  implied  had  the  las 
charter  provision  quoted  been  omtttetL 
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In  caty  «f  IndlanoUi  t.  O.,  W.  T.  ft  P.  B91 
Co^  56  Tex.  664,  It  was  held  fbat  a  coDbnct 
by  the  railroad  company  irtth  tha  <dty  oC 
iDdiaiKto  under  tbe  tsma  at  trblch  the  raU- 
nMd  company,  In  order  to  .aeenre  a  right  of 
vray  over  t^  city's  streets,  agreed  to  extend 
the  road  a  certain  distance  beyond  tSie  town, 
and  executed  a  bond  to  insore  tbe  iierform- 
ance  thereof,  was  not  an  ultra  vires  oontraot. 
The  court  held  that  the  railroad  oompany  un- 
doubtedly, under  Its  charter,  had  the  author- 
Itr  to  purchase  the  right  of  way,  and  that  Its 
agreement  to  extend  the  road  beymid  the 
town's  limits  was  but  a~  means  and  method  of 
aecorlng  a  franchise  over  the  streets.  The 
testimony  In  this  case  sustains  the  theory  of 
appellees  that  In  the  purchase  of  the  cattle 
In  question,  it  was  not  the  purpose  of  tbe  oil 
oompany  to  embartc  in  the  cattle  business  as 
a  separate  and  independent  vanture,  but  that 
the  purchase  was  made  to  acoompllsh  an  ad- 
vantageous use  and  disposal  of  the  heavy 
stock  of  feed  on  hand,  for  which,  at  the  time, 
there  was  no  favorable  market 

Appellant  dtes  Mitchell  v.  Hydraulic  Bldg. 
Stone  Ca  et  aL,  61  Tex.  Oiv.  App.  131,  129 
S.  W.  148k  by  the  Tezaricana  Ck>urt  of  Civil 
Appeals,  and  Znm  v.  Mitcbell,  196  S.  W. 
514,  by  this  court,  as  sustaining  Its  cmiten- 
tion  that  the  contract  in  question  was  ultra 
▼ires.  In  the  flcst  case  MlteheU  sued  mi  a 
contract  executed  by  the  Hydraulic  Building 
Stone  Oompany,  a  corporation,  under  whicih 
the  said  company  agreed  to  "wril  aod  suffl- 
daiUy  perform  and  finish"  for  MitcheD,  un- 
der the  direction  and  to  the  satisfactloo  of 
its  ardiltectB,  "all  the  wortc  indnded  in  the 
excavating,  grading,  cement  floors,  brlckwortc, 
concrete  Mocks,  and  footinga  *  *  *  o( 
tlie  two^djory  and  basement  residenoe"  to  be 
constructed  by  said  Mitchell.  Tbe  oorpora- 
tlon's  dmrter  provided  that: 

"The  purpose  of  this  corporation  shall  be  to 
manafactnre  and  deal  in  building  material  and 
to  pnrehaae  and  sell  nieh  material  as  is  neosaa- 
17  in  the  transaction  of  its  botinsss." 

The  Texarkana  Court  of  Appeals  decided 
that  the  oootract  sued  upon  was  ultra  vires, 
and  therefore  not  enforceable^  It  was  fur- 
tlier  found  that  the  record  failed  to  disclose 
that  In  entering  into  the  contract  the  Build- 
ing Stone  Company's  purpose  was  to  pro- 
mote the  sale  of  material  to  go  Into  the  build- 
ing. While  in  the  course  of  the  opinion  the 
<xmTt  discussed  the  question  as  to  whether, 
even  though  such  was  the  purpose  of  the 
Building  Stone  Company,  and  that  it  could 
not  have  effected  a  sale  of  its  materials  in 
any  other  way,  such  contract  would  t>e  ultra 
vires,  and  decided  that  such  facts  and  pur- 
poses would  not  remove  the  contract  from  the 
inhibited  dass;  however,  the  discussion  of 
these  assumed  or  imaginary  facts  and  condl- 
rlouM  was  not  essential  to  the  disposition  of 
the  appeal,  and  therefore  the  remarks  of  the 
'■ourt  with  reference  thereto  may  be  consider- 
ed outer  dicta.    But  In  any  event,  while  a 


corporation  organized  for  tbe  manufacture  or 
handling  of  oertaln  comiaodttles  may  not  en- 
ter into  a  building  or  ccmstructlon  contract, 
involving  tbe  expenditure  of  large  sums  of 
money  for  labor  and  material  other  than  that 
manufactured  by  the  corporation,  merely  be- 
cause the  constmctian  undertaken  by  the  cor- 
poration nwy  afford  the  opportunity  to  use 
the  material  nuuratectarad  or  handled  by 
the  owporation  (Wire  Co.  ▼.  Baltimore,  74 
Fad.  Sra,  ao  C.  O.  a.  462;  Bams^  v.  Tod, 
99  Tex.  614,  69  S.  W.  138,  93  Am.  St.  Bep. 
875)  yet,  as  shown  In  Oamanche  Cotton  Oil 
Oa  V.  Browne,  and  Ballway  Ca  v.  Robards^ 
supra.  If  the  contract  is  reasonably  IscideDt 
to  and  for  the  direct  purpose  of  furthering 
and  promoting  the  corporation's  legitimate 
and  autb<«ized  l>nsiness,  tbe  contract  is  not 
ultra  vires  merely  beoauso  it  goes  outside 
tbe  specific  charter  powers.  In  otlier  words, 
If  the  undertaking  of  the  corporation  is  In- 
cidental to  tbe  cmnpany's  chartered  purposes 
and  reas<mably  necessary  to  enable  it  to  ac- 
complish such  purposes,  such  undertaldng  Is 
not  In  excess  of  Its  corporate. powers. 

In  Zum  V.  Mitdiell,  supra,  we  were  pre* 
sented  with  a  case  in  wlilcb  tbe  unlawful 
cliaracter  of  tbe  coo  tract  was  res  ad  judicata. 
Appellees  admitted  that  tbe  contract  was  ul- 
tra vires  and  void  as  to  the  corporation,  but 
sought  to  hold  the  sureties  on  the  Building 
Stone  Company's  bond.  The  Texarkana  court 
having  held  that  the  contract  between  Mitch- 
ell and  the  Hydraulic  Building  Stone  Com- 
pany contemplated  an  undertaking  which 
could  not  he  regarded  as  inddeotal  to  the 
exercise  of  power  expressly  conferred  upon 
the  oompany,  and  no  questicm  of  estoppel 
being  in  the  case.  It  became  the  law  in  that 
case  that  the  contract  was  illegal.  In  Zum 
V.  Mitchell,  supra,  this  court  merely  decided 
that  where  the  evidence  showed  that  the  con- 
tract sued  upon  was  Illegal  and.  protilblted 
by  tbe  statutes  and  that  therefore  said  con- 
tract was  unenforoeable  as  against  the  prin- 
cipal. It  was  also  unenforceable  as  against 
the  sureties.  Moreover,  a  writ  of  error  was 
granted  In  this  case  by  the  committee  of 
judges  assisting  the  Supreme  Court. 

[1,10]  But,  even  If  we  are  mistaken  in  the 
views  heretofore  expressed,  we  are  of  tbe 
flpinl<»i  that  this  judgment  should  be  such 
tained  mx  the  ground  that  the  plaintiff  cor- 
poration was  estopped  from  asserting  its 
lack  of  corporate  power  to  make  die  contract 
alleged  by  defendanta  The  contract  bad 
been  fully  performed  as  far  as  the  defendants 
were  concerned.  The  cattle  had  been  shipped 
by  defendants  and  accepted  by  plaintiff's 
agent  at  HolUs.  If  Stlne  had  authority  to 
purchase  the  cattle,  as  we  think  the  evidence 
shows,  then  no  confirmation  by  Burton  was 
necessary,  and  the  latter's  disavowal  of  any 
authority  on  the  part  of  Stlne  to  purchase 
the  cattle,  add  the  ftiUure  of  the  corporation 
to  pay  the  draft,  merely  constituted  a  breach 
of  the  contract  made   between  defendants 
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and  plalntUTs  agent,  and  determined  plaln- 
tllTB  liability.  It  Is  trae  that  defendants 
might  have  brought  milt  for  the  valne  of  the 
cattle  and  the  amount  of  the  exposes  in- 
curred in  the  preparation  of  the  said  cattle 
for  shipping,  etc.,  but  they  elected,  at  the 
urgent  instance  of  Barton,  to  take  posses- 
sion of  the  cattle;  to  take  care  of  them,  and 
to  find  a  purchaser  ther^or  at  the  best  poe- 
rtble  market  price,  and  by  doing  so,  we  fliink 
they  were  not  derived  of  th^A  right  to  re- 
cover for  any  loss  or  damage  cauaed  them  by 
plaintiff's  breach.  Corporatloas  are  presum- 
ed to  contract  within  their  powers.  The  doc- 
trine of  ultra  Tires,  when  involved  either  for 
or  agHlnst  a  oorporaticHi,  should  not  prevail, 
where  it  would  defeat  the  ends  of  justice  or 
wwlE  a  legal  wrong,  unless  the  enforcement 
of  the  contract  be  In  violation  of  some  ex- 
press statutory  InhibltlMi,  or  against  public 
policy.  Railway  Oo.  v.  McCarthy,  96  U.  8. 
258,  24  L.  Bd.  693.  Mere  general  prohibi- 
tions against  exceeding  corporate  imwers  do 
not  make  such  acts  Illegal  as  well  as  ultra 
vires.  In  Bond  v.  Terrell  M^.  Co.,  82  Tex. 
80».  18  S.  W.  691,  It  ia  said: 

"It  seems  now  to  be  settled  by  the  great 
weight  of  authority  that,  where  there  is  a  ques- 
tion of  contract,  •  *  •  [which]  has  been  per- 
formed by  the  other  party,  and  the  corporation 
has  received  the  ben^t  of  the  contract,  it  will 
not  be  pennitted  to  plead  that  on  entering  into 
the  contract  it  exceeded  its  charter  powers. 
Railway  v.  Gentry,  69  Tex.  632  [8  S.  W.  98], 
and  the  numerous  authorities  there  cited." 

See^  also,  Steger  ▼.  Davis,  8  Ter.  Cir.  App. 
28,  27  S.  W.  1068,  writ  of  error  denied.  Like- 
wise woiUd  the  corporation  be  estopped  to 
plead  ultra  vires  if  It  had  led  the  other  par- 
ty to  perform  a  contract  to  his  Injury,  loss  or 
damage. 

[11]  We  believe  what  has  hereinbefore  been 
said  dispones  of  the  main  questions  lnv<Hved 
in  this  appeal.  While  appellant  urges  that 
the  court  erred  in  denying  a  new  trial  on 
the  grotmd  of  newly  discovered  evidence,  yet 
we  are  of  the  opinion  that  the  court's  ac- 
tion does  not  disclose  an  abuse  of  the  large 
discretion  conferred  upon  a  trial  court  with 
reference  to  the  refusing  or  the  granting  of 
a  new  trial  on  such  ground.  There  was  a 
conflict  in  the  testimony  of  the  defendant 
Lake  and  plaintiff's  witness  Stlne  as  to 
whether  there  was  one  or  two  converaatlQns 
had  between  said  Lake  and  Stlne  before  the 
shipment  of  the  cattle.  Lake  remembered 
only  one,  while  Stlne  said  there  were  two. 


Atfa&died  tb  pliOntUTB  idoti<m  f tfr  m  turn  trial 
was  an  affidavit  of  H.  Ix  Pniyear,  cblef  ad- 
juster of  the  telephone  company  at  Bt  Worth. 
to  the  effect  that  subaeauent  to  the  trial  he 
had  made  an  Investlgatian  of  the  file  record 
of  the  telet^one  conpany,  ooverijiig  October, 
1915,  and  that  such  record  disclosed  that  two 
conversations  had  been  had  between  Lake 
and  Marrs,  one  at  8:S9  p.  m.  on  October  8th, 
and  the  other  at  8:19  p.  m.  on  October  10th: 
that  in  both  instances  Lake  was  the  calling 
party,  talking  from  Ft  Worth  to  Stlne  at 
Chlckaidia.  There  was  no-  ^ort  to  show 
what  these  ccmversaticms  were  aiMut,  wheth- 
er both  were  with  reference  to  this  transac- 
tion or  not,  and,  while  we  are  of  the  opinion 
that  If  such  evidence  had  been  offered  during 
the  trial  and  the  verity  of  the  records  had 
been  proven  by  the  operator  making  them, 
the  same  would  have  been  admiaslble,  yet  we 
do  not  feel  that  the  court's  action  In  over- 
ruling the  motion,  as  to  tills  matter,  consti- 
tutes reversible  error. 

[12]  Appellant  makes  a  farther  contention 
that  appellees  were  not  entitled  to  recover 
In  this  suit,  on  the  ground  of  a  variance  be- 
tween the  allegata  and  probata.  In  defend- 
ants' croes-actlon  they  pleaded  that  they  pur- 
chased the  cattle  Included  In  the  shipment  as 
plalntiflTs  agents.  The  evidence  shows  that 
most  of  the  cattle  were  pnrctiased  before 
Lake  called  up  Stlne,  and  ariced  blm  about 
shii^ng  them  to  JSMis.  But  Lake  further 
testlfled  that  when  he  bought  the  cattle  be 
had  In  mind  the  HoUis  Company,  and  the 
request  made  by  Burton  for  said  company  in 
the  two  letters  of  September  27th  and  Octo- 
ber 6th,  to  buy  for  the  company  mid  bnIK 
We  cannot  see  that  defendants'  right  to 
recover  or  the  measure  of  the  damages  would 
have  been  different  had  the  petition  alleged 
that  the  cattle  were  bought  for  the  HoUis 
Company  by  Lake  &,'Marr8,  or  that  they  were 
sold  directly  to  the  Hollls  Company  by  de- 
fendants. The  facts  show  that  the  sale  was 
consummated  through  a  commission  company 
as  shipper,  and  that  the  defendants  aolA  the 
cattle  to  the  plaintiff  at  the  cost  price,  pla$ 
$10  a  car  comjnlsslon  and  the  expense  incur- 
red for  feed  and  tipping  the  horns.  We  do 
not  think  the  claim  of  variance  is  material. 

While  we  have  not  attempted  to  take  up 
the  assignments  seriatim,  yet  we  believe  that 
we  have  disposed  of  the  questions  of  law 
presented,  and  all  assignments  are  over- 
ruled, and  the  Judgment  affirmed. 

Affirmed. 
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HAMOZ  T.  TBKAS  *  PACIFIC  COAL  CO. 
(No.  8a2d.) 

(C»art  of  CtTU  Appeal*  of  Texas.    Ft.  Worth. 
Not.  23,  1918.     Behearing  Denied 
Dec.  21. 191&) 

1.  IfASTEB  AWD   Skbtart  «a»27a(3)— Pboxi- 

ICATE    CaUSB  or  iKfUBT— NBOUGKirCB— B)t- 

IDEITCE. 

In  coal  miner'a  auit  for  Injury  from  negli- 
fcnce  in  failing  to  remove  d£bris  after  fall  of 
etrth  and  coal  in  mine  chamber,  evidence  held 
to  sustain  trial  court'a  finding  that  negligence 
TU  not  proximate  cause  of  injury. 

2.  NxouomoB  «sa60—  "PBOxncATB  OAxraB." 

Tlie  vnongfnl  act  or  omission  relied  upon 
u  constituting  "proximate  cause"  of  injury 
must  be  such  as  that  therefrom  the  injury  or 
some  similar  injury  might  be  reasonably  con- 
tpmplated. 

[Bd.  Note^— For  other  definitions,  sea  Words 
ud  Phrases,  ^rst  and  Second  Series,  Proxi- 
mate Cause.] 

IUasTEB  and  SEBTAHT^aiat^NKaiJaSROB 

a  Giviifo  Okoeb— Pboxulaxx  Cause. 
Defendant's  mine  foreman,  even  if  he  negli- 
{cntly  directed  a  coal  miner  to  work  on  right 
side  of  his  room,  could  not  have  reasonably  con- 
ttmplated  that  miner  would  mine  coal  almost 
icross  the  face  of  his  room,  leaving  a  pro- 
j«ction,  and  tkeieafter  undertake  t«  mine  under 
it,  canaijig  it  to  fall. 

t  XeOUOENCE        «=362(8)      —      "PKOnMATE 

Oausk." 
To  be  a  "proximate  cause,"  act  or  omission 
most  be  the  direct  or  immediate  cause  having  a 
eoDdnnons  and  natural  causal  connection  be- 
tween n^Ugence  and  the  injury,  and,  if  broken 
by  another's  intervening,  independent  act,  the 
original  negligence  is  not  the  proximate  cause. 

Appeal  from  District  Court,  Palo  Pinto 
County;   J.  B.  Keith,  Judge. 

Suit  by  J.  N.  Haney  a«alnst  tbe  Texas  ft 
Padfle  Coal  Company.  Judgment  for  de- 
fendant iqioo  a  directed  verdict;  and  plain- 
tiff appeals.    Affirmed. 

Ode  Speer  and  Marvin  H.  Brown,  both  of 
Ft  Worth,  and  E.  M.  Ellerd,  of  Plalnvipw, 
for  appellant.  * 

W.  J.  Oxford,  of  Tburber,  and  J.  T.  Ran- 
?Pot  of  Mineral  Wells,  for  appellee. 

COXNEH,  C.  J.  This  stiit  was  instituted 
by  J.  N.  Haney  against  the  Texas  ft  Pacific 
Coal  Company  to  recover  damages  for  per- 
sonal injnrtes  received  through  a  fall  of  a 
qnantlty  of  coal,  left  in  the  condition  It  was 
1)7  the  alleged  negligence  of  the  defendant 
The  trial  resulted  in  an  instructed  verdict 
and  an  adverse  judgment,  and  the  plaintiff 
has  appealed. 

As  sbown  in  tlie  court's  charge,  the  per- 
emjitory  Instruction  was  based  upim  two 
grounds:   First,  tliat  the  evldencei  failed  to 


show  the  relation  of  master  aud  servant  be- 
tween tbe  plaintiff  and  defendant  at  tba 
time  of  tbe  Injury;  and,  second,  that  the 
negligence  of  the  defendant,  as  alleged  by 
tbe  plaintiff,  was  not  the  proximate  cause  of 
tbe  Injury,  but  that  his  (plaintiff's)  own  acts 
in  removing  the  earth  from  beneath  the  coal 
was  such  proximate  cause. 

In  order  to  Illustrate  tbe  court's  action 
and  oar  final  conclusion,  it  will  tte  necessary 
to  quote  rather  liberally  from  the  amended 
pleadings  upon  which  he  went  to  trial,  and 
also  from  his  evidence.  After  alleging  that 
the  defendant  was  a  private  coiporation  en- 
gaged In  mining  coal  and  that  the  plaintiff 
was  employed  by  the  defendant  at  the  tim6 
named  to  mine  coal  in  ro<Mn  S,  shaft  10,  in 
one  of  defendant's  coal  mines,  it  was  fnrther 
declared: 

"Plaintiff  alleges  that  it  was  tbe  duty  of  the 
defendant,  while  plaintiff  mined  coal  in  said 
room,  to  keep  same  la  a  reasonably  safe  con- 
dition and  to  use  reasonable  diligence  to  pre- 
vent squeezes  or  falls  from  above,  and  it  was 
the  farther  duty  ot  the  defendant,  when  any 
sqneese  or  fall  occurred,  to  make  preparations 
to  clean  up  the  same  within  two  hours  from 
the  time  of  notice  given  of  such  sqneece  or  fall ; 
and  that,  if  tbe  defendaqt  failed  to  make  prep- 
aration to  dean  up  such  fall,  then,  in  such 
event,  it  was  understood  and  agreed  that  the 
plaintiff  aught  dean  up  such  fall  at  and  for  a 
stipulated  price  per  shift. 

"Plaintiff  would  respectfully  show  to  the 
court  that  on  or  about  the  20th  day  of  May, 
1914,  he  noticed  evidences  of  a  squeeze  and  fall 
in  said  room  6,  and  immediately  notified  de- 
fendant of  same,  through  its  proper  agent  and 
employs,  and  called  for  necessary  help  to  pre- 
vent a  aqueeia  or  fall,  and  that  the  defendant 
failed  to  furnish  said  help,  although  notified  as 
aforesaid,  and  although  called  for  by  the  plain- 
tiff, and  as  a  result  of  such  fall  and  squeeze  of 
several  tons,  just  how  many  plaintiff  is  unable 
to  state,  occurred  in  said  room  5,  covering  up 
about  seven  or  eight  tons  of  coal  which  plain- 
tiff had  mined  and  had  ready  for  removal  and 
which  plaintiff  would  have  had  removed  bat  for 
the  negligence  of  defendant  in  the  particular 
aforesaid. 

"Plaintiff  would  fnrther  respectfully  show 
the  court  that  the  defendant,  although  obligated 
and  bound  to  do  so,  and  although  notified  of 
said  fall  and  squeeze,  failed  to  clean  up  said 
fall  or  squeeze,  and  in  vi<riation  of  plaintiff'a 
rights,  for  a  period  of  several  days,  refused  to 
allow  or  permit  plaintiff  to  clean  up  same, 
although  plaintiff  requested  the  privilege  of  do- 
ing so,  as  was  his  right,  and  the  defendant  re- 
fused to  furnish  a  man  to  dig  out  the  coal  as 
defendant  was  obligated  to  do,  and  that  on  or 
about  the  ISth  of  June,  1914,  long  after  said 
squeeze  had  taken  place,  defendant  employ<>d 
plaintiff  to  dean  up  that  part  of  said  room  6  in 
which  he  had  been  raining  coal  and  contracted 
with  plaintifC,  to  have  mined  by  another  man, 
as  many  tons  of  coal  fbr  plaintiff  as  were 
covered  up  by  said  squeeze;  but  that  defend- 
ant failed  and  refused,  after  promising  to  do  so, 
to  furnish  any  oae  to  assist  plaintiff  la  remov- 
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ints  said  coal  and  mining  the  same,  by  reason  of 
fthich  failure  and  negligence  upon  tbe  part  'of 
the  defendant  said  coal  was  not  mined  for  plain- 
tiff, .which  negligence  on  the  part  of  defendant 
to  famish  plaintiff  a  helper  at  the  time,  and 
the  failure  and  refusal  to  permit  tbe  plaintiff 
to  go  in  and  clean  up  the  fall,  upon  the  de- 
fendant's failure  to  do  same  and  defendant's  di- 
rection to  plaintiff  to  work  elsewhere  in  said 
room,  were  the  causes  of  a  large  vein  of  coal 
being  left  projecting  and  hanging  into  said 
room  6  from  about  June  12  to  Juno  16^  1914, 
when  and  whereupon,  ia  conaequeaoe  of  said 
vein  of  coal  projecting  and  hanging  for  so 
long  a  time,  it  cracked  in  the  rear,  or  just 
back  of  the  earth  beneath,  which  was  support- 
ing the  same,  all  of  which  was  unknown  to  the 
plaintiff;  and  that  on  Jane  15,  1914v  plaintiff, 
not  knowing  tiie  cracked  and  dangerous  condi- 
tion of  said  vein  or  lump  of  coal,  projecting  in 
said  room,  undertook  to  mine  the  same^  the  de- 
fect in  said  vein  of  coal  not  being  visible  to 
plaintiff.  And  while  mining  the  same  a  lamp 
from  said  vein  of  coal,  weighing  several  thou- 
sand pounds,  fell  and  caught  plaintiff  beneath 
it,  crushing  the  bone  in  his  leg,  between  tbe 
knee  and  hip  joint,  and  otherwise  lacerating, 
wounding,  and  braising  the  {tlaintiff,  from  which 
injuries  iJaiatiS  suffered  great  pain,  bodily  and 
mentally,  and  still  suffers  great  pain,  and  wfil 
ctmtinue  to  suffer  the  remainder  of  his  life. 

"Plaintiff  would  respectfuUy  show  to  the 
court  that  the  cracking  and  falling  of  said  vein 
of  coal  and  the  injury  of  plaintiff  by  said  fall 
was  due  to  no  fault  of  his,  but  that  plaintiff 
exercised  ordinary  care  in  the  manner  in  which 
he  attempted  to  mine  the  same,  and  the  said 
accident  was  due  to,  and  was  the  proximate  re- 
sult of,  the  negligence  and  carelessness  of  the 
defendant  in  the  particulars  heretofore  men- 
tioned. < 

"Plaintiff  respectfuUy  alleges  that  if  the  de- 
fendant had  made  an  ^ort  to  prevent  a  squeeze 
and  fall,  and  had  furnished  an  assistant  to  your 
plaintiff  to  clean  up  and  take  out  said  fall,  aft- 
er same  fell,  and  if  the  defendant  had  permitted 
your  plaintiff  to  have  entered  and  cleaned  up 
said  squeeze  and  mined  said  coal,  after  de- 
fendant refnaed  to  do  the  Buae  upon  notice  giv- 
en by  yonr  plaintiff,  after  defendant  refused  to 
do  the  same  upon  notice  given  by  your  plain- 
tiff, could  have  kept  tbe  face  or  front  of  the 
vein  of  coal,  which  was  being  mined  by  him, 
in  a  straight  line,  said  accident  and  injuries 
would  not  have  occurred,  and  that  said  negli- 
gence and  carelessness  in  failing,  neglecting,  and 
refusing  to  so  do  was  the  direct  and  proximate 
cause  of  the  accident  and  resulting  injuries  to 
this  plaintiff. 

"Plaintiff  would  respectfully  show  the  court 
that  the  duty  and  obligation  of  defendant,  plead- 
ed by  this  plaintiff  in  paragraph  111  herein, 
rested  in,  and  was  •supported  by,  the  contract 
and  agreement  by  and  between  defendant  and 
plaintiff,  and  especially  was  it  a  part  of  said 
contract  of  employment  that  defendant  com- 
pany undertook  and  agreed  and  bound  itself, 
when  any  squeeee  or  fall  occurred  in  any  work- 
ing itece  sudi  as  that  where  defendant  was 
worldnf,  to  make  preparations  to  clean  up  the 
same  witbln  two  bonis  from  th^  time  of  no- 
tice thereof,  failing  to  do  which  the  miner  (such 
as  plaintiff  was)  might  clean  np  same,  the  com- 
pany paying  therefor  at  the  rate  of  12.84  per 
shift.     That  not  only  were  tbe  injuries  so  re- 


ceived by  plaintiff  proximately  caused  by  the 
defendant's  negligence,  as  herein  above  shown, 
but  that  in  the  respect  wherein  defendant  failed 
to  make  preparations  to  clean  up,  and  failed  to 
dean  up,  the  fall  of  coal  and  debris  as  above 
set  forth  within  two  hours  after  notice  thereof 
had  ueen  given  to  defendant  and  with  respect  to 
its  failing  and  refusal  to  permit  plaintiff  to 
clean  up  same,  the  said  failure,  conduct,  and 
acta  were  each  and  all  in  violation  of  defend- 
aut's  contract  of  employment  with  plaintiff,  and 
the  same  resulted  directly  and  proximately  in 
the  injuries  to  plaintiff  as  heretofore  shown. 
And  plaintiff  here  shows  that  said  conditions  of 
affairs  in  said  mine  and  said  break  or  defect  in 
said  vein  of  coal  and  in  said  falling  thereof 
upon  plaintiff  and  his  said  injuries,  all  as  here- 
inbefore pleaded,  were  reasonably  within  the 
contemplation  of  defendant  as  a  party  to  said 
contract  and  agreement  of  eny>Ioyment,  at  all  , 
times,  and  the  defendant  was,  and  ia,  chargeable 
in  fact  and  in  law  with  a  knowledge  of  the  face 
that  plaintiff's  said  injuries  were  reasonably 
likely  to  follow  from  defendant's  said  breach 
of  its  contract  as  herein  shown." 

Tbe  plaintiff  testified  tbat  he  had  been 
working  for  tlie  defendant  at  TTmrber,  Tex., 
in  the  defendant's  coal  mine  about  2  years 
at  tbe  time  he  was  hurt,  and  tbat  he  was  a 
miner  of  some  18  or  20  years'  experience, 
and  that  at  the  time  be  was  working  iu 
shaft  10.  room  5.  He  described  the  shaft  as 
an  opening  from  the  surface  of  the  ground, 
which  in  the  present  Instance  extended  23U 
feet  down  to  tbe  bottom  of  tbe  mine;  that 
from  this  central  shaft  radiated  oitrles  to 
tbe  rooms  in  which  the  minnrs  worked ;  tbat 
a  room  consisted  of  36  feet  facing  on  the  ! 
bed  of  coal,  of  whidi  6  feet  in  tbe  center  was 
occupied  by  tbe  railway  upon  which  the  coal, 
when  mined,  was  transported  to  the  month  j 
of  the  diaft,  through  which  It  was  elevated 
to  the  surface;  that  lines  between  the  rooms 
of  miners  were  imaginary  and  termed 
"mardies";  the  geaeial  plan  of  mining  wast 
to  keep  the  face  of  tbe  coal  even  and  pro- 
gressively the  same  as  tar  as  pondble;  that 
in  the  mines  tbe  eartb  and  other  material 
necessarily  removed  in  mining  tbe  conl  was 
cast  behind  the  workman  on  either  side  the 
sniall  railway  mentioned  and  was  termed 
the  "gob";  tbat  a  dear  space  from  4  to  6  | 
feet  between  the  face  of  the  unmlned  coal 
and  tbe  gob  was  maintained  for  the  purpose 
of  free  ventilation.  At  this  point  we  quote 
from  plalntifTs'  testimony  as  follows: 

"A  straight  face  is  not  to  allow  the  coal  to 
have  bntts  in  it,  sticking  oat  in  the  room,  but 
keep  it  straight  all  along  anil  even,  Xou  hav« 
a  roadway  in  the  center  of  the  room,  and  a 
miner  is  allowed  IS  feet  of  space  on  each  side 
of  his  road,  and  his  car  comes  right  down  to 
the  face,  where  he  loads  his  coal.  That  place 
is  called  a  miners  room  or  working  i^ce36feet 
wide.  The  way  of  doing  onr  work  is  to  dig  for 
86  feet  along  the  face  of  the  coal  and  take  ic 
out  If  projections  or  noses  of  tiie  coal  ar<> 
left  in  the  room,  it  makes  it  bad  to  work  and 
harder  to  work  and  is  more  daagareoa.    When 
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70U  leav*  a  noM  baok  that  way  and  take  the 
coal  froBL  each  side,  then  the  nose  will  break 
OB  the  aoUd,  and  70a  cannot  detect  it.  When 
it  breaks,  it  stands  thcare  until  it  binds,  and 
then  it  comn  down,  A  projection  is  more  lia- 
ble to  fall,  than  when  the  coal  is  in  a  straight 
line,  and  the  projection  is .  harder  to  handle. 
It  is  more  liable  to  faU.  'Breaking  on  the  sol- 
id' is  to  break  ahead,  where  the  mining  dirt 
has  not  been  taken  out.  I  was  working  for  the 
company  as  a  coal  miner  dvring  the  month  of 
May,  1914,  and  April,  and  also  a  part  of  June. 
I  remember  the  circumstances  of  a  fall  or 
■qneeae  coming  in  tiie  mines  where  I  was  'work* 
ing  at  that  time.  Hy  recoOeetion  is  that  that 
aqueese  came  on  or  about  the  20th  day  of  May. 
I  didn't  obserre  tliat  ttJX  until  I  went  into  my 
place  to  work,  and  I  noticed  that  the  rock  was 
falling  and  rock  cracking  and  other  staff  foiling, 
and  I  noticed  that  there  was  a  bad  squeexe  on 
hand.  My  room  was  No.  5  on  what  was  sup- 
posed to  be  the  tenth  left  entry,  and  it  was 
what  we  call  a  'sly  entry.'  No  one  worked  on 
my  left  in  rooms  No.  4, 3,  2,  or  1.  fDiose  rooms 
were  cat  oS  and  abandoned.  They  were  not 
being  worked  at  that  tide.  No.  6  and  No.  7  rooms 
were  <m  my  left-hand  side  of  my  room.  They 
extended  numerically  to  the  left.  An  Italian,  I 
think  his  name  was  Jack  Jockilett,  worked 
room  6.  Ben  Bubanks  worked  room  7.  There 
was  an  Italian  working  room  No.  8;  I  don't 
know  his  name.  There  is  not  any  regular 
marks  or  anything  like  that  to  distingaish  one 
room  from  aikother.  It  is  just  an  imaginary 
line.  Once  in  a  while  you  will  see  some  men 
take  a  prop  and  make  a  cross-mark  on  it  with 
a  lamp  to  mark  the  room  line,  and  some  men 
take  a  pick  and  strike  the  coal  for  it.  It  is 
jost  a  matter  of  each  man  digging  15  feet  from 
bis  roadway  on  each  side.  It  depends  on  the 
miner  himself  as  to  how  madk  space  is  kept 
between  the  face  of  the  cool  and  the  gob,  and 
how  much  mining  he  is  taking  ant 

"When  I  came  to  my  room  that  morning,  I 
noticed  there  was  a  squeeze  on,  and  I  thonght  it 
was  going  to  close  the  place.  That  was  niy 
notion  about  it.  A  squeeze  is  where  the  whole 
earth  comes  down  and  settles  over  the  timbers, 
where  the  coal  and  stuff  has  been  taken  out  and 
there  is  notliing  to  hold  it  up.  Xes,  sir ;  it  is 
jnst  a  gradual  coming  down  of  the  whole  earth. 
When  I  first  discovered  this  squeeze,  there 
was  not  any  rock  down  in  my  room ;  but  short- 
ly thereaftee  there  was  some.  I  knew  there 
was  coming  a  squeeae,  because  I  could  hear 
the  rock  breaking  and  see  the  litUe  pebbles 
falling,  and  when  rock  breaks  and  there  is  noth- 
ing to  support  it  you  see  the  little  scales  falling 
aff,  and  I  saw  that.  Xes,  sir;  the  sqneese 
finally  came.  It  filled  my  road  up  for  some- 
thing like  40  feet,  I  reckon.  It  filled  it  up  that 
far  back  from  the  face  of  the  coal  and  closed 
the  left-hand  side  of  my  place  entirely.  Tea, 
lir ;  4that  was  on  the  side  of  my  room  next  to 
room  No.  6,  JocUlett's  room.  It  also  covered 
Jockilett's  rooms.  I  mean  by  filling  the  place, 
that  it  filled  up  our  working  places  between  the 
face  of  the  ooal  and  the  gob.  When  a  place  is 
filled  up  that  way,  you  cannot  work  the  coal 
until  the  place  is  cleaned  up  and  the  rock  load- 
ed out  or  you  go  around  the  fall  one.  -  On  the 
right  side  of  my  room  there  was  a  right  smart 
httle  rock  f^,  but  it  didn't  close  the  side  en- 
tirely. 

"When  I  discovered  this  fall  and  the  condition 


of  things  there,  I  reported  to  the  boss.  I  re- 
ported either  to  Mr.  Moon  or  Mr.  Oiler,  I  can't- 
say  which.  Mr.  Oiler  is  pit  boss  at  No.  lA 
mine.  It  is  his  duty  to  attend,  to  the  running 
of  tiM  shaft  and  give  orders  bow  it  should  be 
run.  He  has  authority  over  the  miners  work- 
ing in  the  rooms,  and  the  management  of  the 
entire  mine  Is  in  hia  hands.  The  work  my- 
self and  other  miners  were  doing  at  that  time 
waa  under  Mr.  Oiler's  control.  Mr.  Moon  was 
the  face  boss.  He  is  assistant  to  Mr.  Oiler, 
He  also  had  authority  over  the  men  there  doing 
the  digging,  to  a  certain  extent,  but  not  as 
much  as  Mr.  Oiler  had  at  that  time.  Mr. 
Moon  employed  me  to  clean  up  my  place.  I 
tbJnk  I  met  Mr.  Moon  first,  and  I  told  him 
there  was  a  squeeze  and  the  condition  of  the 
place.  My  purpose  in  making  that  report  to 
him  was  that  I  wanted  my  place  fixed  up.  I 
didn't  have  authority  to  fix  it  up  was  why  I 
reported  to  him.  The  boss  had  authority  to 
fix  It.  When  a  fall  comes,  the  boss  can  either 
have  the  man  tbat  is  working  the  place  dean 
It  ap,  or  have  a  company  man  do  it,  accord- 
ing to  OQr  agreement.  I  am  not  sure  but  I 
think  there  is  something  in  the  book  of  rules 
about  that.  If  it  Is,  it  is  in  writing.  I  think 
it  is  a  little  book.  I  think  I  would  recognize 
the  book  of  rules  if  I  were  to  see  them.  At 
that  time  we  were  working  under  the  1914 
contract  or  book.  The  1915  rules  had  not  gone 
into  effect  at  that  time.  Tes,  sir;  that  is  the 
book  of  rules  and  contract  we  were  working 
under  at  that  time.  I  am  not  a  good  reader, 
but  section  O  on  page  25  of  the  agreement  and 
scale  of  wages,  that  we  were  working  under  at 
that  time,  is  as  follows:  '(O)  Where  a  fall 
occurs  in  any  working  place  the  company  shall 
make  preparations  to  clean  up  the  same  within 
two  (2)  hours  from  tftne  of  notice.  Failing  to  do 
so,  the  miner  or  miners  affected  may  clean  up 
same,  the  company  paying  at  the  rate  of  $2,84 
per  shift" 

"I  reported  this  fall  to  the  assistant  boss  just 
as  soon  as  I  got  to  him.  Mr,  Moon  employed 
me  to  clean  the  road  up  myself.  He  paid  me  ji2.- 
84,  or  was  supposed  to.  TliBt  was  a  shift.  I 
mean,  by  a  'shift,'  a  day's  work,  I  cleaned 
up  the  roadway.  After  I  got  my  roadway  dean- 
ed  up,  my  room  was  not  ready  to  work.  One 
side  of  my  room  was  closed,  and  the  other  had  a 
whole  lot  of  rock  in  it  The  left  side  of  my 
room  was  entirely  closed,  and,' about  the  time  I 
got  my  roadway  cleaned  up  to  the  face  of  the  coal, 
I  moved  some  rock  rigfat  at  the  face,  and  there 
was  30  or  40  cars  of  rock  came  down.  I  went 
and  reported  that  to  the  boss,  and  Mr.  Moon 
was  the  man  I  met  first  that  thne,  and  he  and 
I  went  back  to  my  working  place.  He  saw 
the  condition  it  was'  in,  and  he  tried  to  contract 
it  with  me  to  dean  it  up,  and  we  couldn't  agree. 
He  tried  to  contract  with  me  again  to  dean  up 
the  roek  that  had  fallen.  We  couldn't  agree. 
He  only  offered  me  $3.60,  I  think  it  ««s,  to 
dean  up  the  whole  thing,  ot  tiie  rock  that  fell  in 
the  road,  and  I  knew  it  was  not  enough.  We 
went  iMtck  to  the  bottom  then  and  got  Mr,  Oiler, 
and  he  wouldn't  offer  me  any  more,  and  so 
he  had  it  in  his  hands  to  lay  me  off  and  pat 
some  one  dae  there,  and  he  latd  me  off,  and  I 
was  off  some  8  or  10  days  from  then.  When  I 
returned  my  roadway  waa  cleaned  up.  A  com- 
pany man  did  the  work,  I  don't  know  bow 
many  he  had  in  there.  I  was  there  two  or  three 
times,  during  that  time,  to  see  about  it    Tes, 
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air;  it  wu  finally  cleaned  up.  The  right- 
Ijand  aide  of  my  room  waa  cleaned  up  first 
The  company  cleaned  that  up  for  me.  They  had 
Mr.  Ramage  do  that  work,  I  think.  It  took 
them  something  like  a  couple  of  hours  to  do 
that  work,  I  reckon.  After  the  right-hand  side 
of  my  room  waa  cleaned  up,  my  room  was  not 
then  ready  for  me  to  begin  work.  I  did  begin 
work  on  the  right-hand  side  of  my  place.  At 
that  time  the  left-hand  aide  of  my  room  was 
closed. 

"I  had  a  conversation  with  the  boss  about 
opening  up  the  left-hand  side.  The  committee 
made  a  deal  for  me  to  open  it  up.  I  mean  the 
pit  committee.  That  is  a  committee  that  takes 
up  the  difFerences  between  the  miners  and  the 
boss,  in  case  that  something  comes  up,  and 
the  miner  and  the  boss  cannot  settle  it,  we  call 
in  the  committee,  and  whatever  the  committee 
and  the  boss  does  the  miner  has  to  submit  to. 
At  the  time  the  pit  committee  waa  composed 
of  Henry  Barnard,  Frank  Caro,  and  a  Mexican 
by  the  name  of  Roscoe.  Caro  and  Barnard  are 
the  men  who  made  the  contract  les,  air;  I 
took  it  up  with  the  boas.  The  result  was  that 
they  gave  the  coal  and  a  dollar  a  yard  to  go 
around  tliis  faU  of  coal  or  what  we  call  butt 
through  behind  it 

"Q-  In  mining  coal  is  it  usual  and  customary 
to  haul  it  out  aa  fast  as  you  get  down,  or  how 
about  that?  A.  I  usually  have  coal  in  my 
place  all  the  time  when  it  ia  in  working  order. 
When  this  squeeze  came,  I  had  about  two  cars 
of  coal  down  lying  in  the  road.  I  had  other  coal 
that  waa  covered  by  the  aqueeie.  I  guess  I 
lost  something  like  three  tons  of  coal  in  the 
squeeze. 

"Q.  What  is  the  rule  with  reference  to  the 
coal  lost  by  a  miner  in  a  squeeze?  A.  The 
company  ia  aupposed  to  pay  for  the  coal  just  aa 
if  they  had  got  it  out,  or  else  mine  him  up  that 
much  more  coal.  The  pit  committee  agreed  with 
the  boss  for  me  to  go  ahead  and  open  up  this  left- 
Itand  aide  of  my  place,  butt  through,  and  leave 
thia  coal  that  was  covered  up,  for  a  dollar  a 
yard  and  |1.32V^  per  ton  for  the  coal  I  dug  in 
butting  through.  I  was  to  have  a  dollar  a  yard 
extra  for  butting  through  and  opening  up  the 
place.  Yes,  sir;  I  accepted  those  terms.  I 
opened  up  the  left-hand  side  of  my  room. 
There  waa  about  14  feet  of  apace  I  bad  to  open 
up  in  there  ia  my  recollection. 

"Jack  Jockilett  come  down  on  my  place  a 
foot  or  2.  I  don't  remember  how  far,  but  I 
think  it  was  14  feet  that  I  opened  up.  I  had 
a  man  in  there  with  me  just  a  little.  He  was 
Menford  Barnard.  He  was  a,  brother  of  Henry 
Barnard.  In  butting  through  on  the  left  side  of 
my  room,  I  started  on  the  right-hand  side 
and  taken  a  through  and  mined  the  coal  up  from 
the  right-hand  march  to  my  roadway  and  broke 
it  down  and  loaded  it  out.  I  would  take  down 
from  16  inches  to  2  feet  of  coal  at  a  fall  there. 
I  think  I  took  three  falls  of  coal  down  on  the 
right-hand  side  of  my  place  before  I  undertook 
to  butt  through  on  the  left-hand  aide.  After  I 
bad  taken  down  these  three  falls  of  coal,  I 
had  a  place  to  start  in  on  the  left  side  to  butt 
through  about  8  or  4,  maybe  5,  feet.  I  didn't 
measure  it,  and  I  just  started  to  mining  under 
the  coal  and  taking  a  crowbar  and  wedge  and 
breaking  the  coal  off  in  chnnks.  I  just  went 
at  right  angles  to  the  face  of  the  coal  and  butted 
through  there.    I  continued  that  course  until  I 


had  bvtted  dear  through  'the  ddaed  space. 
After  I  got  Arough  there,  I  took  a  faU  of  coal 
down  clear  across  my  place,  both  right  and  left 
sides,  along  the  face.  I  put  the  coal  there  on  a 
straight  face  as  soon  as  I  could.  "When  I  got 
through  butting  through  there,  I  had  both  sides 
of  my  room  practically  on  a  straight  face. 
When  I  bad  that  done,  I  notified  the  boss  that 
I  was  ready  for  him  to  do  that  work  and  mine 
that  coal  up  for  me  that  he  bad  agreed  to  mine 
up  for  me.  Mr.  Oiler  was  the  boss.  I  am 
speaking  about  the  coal'  I  lost  in  the  squeeze. 
I  think  the  amount  was  estimated  at  three  tons. 
The  int  time  I  went  to  Mr.  Oiler,  he  said  he 
had  no  man  that  day,  and  kinder  laughed  at 
me  and  went  on,  and  I  didn't  say  anything 
further  to  him.  I  went  on  bade  to  work  in  my 
place.  I  went  to  work  on  the  right-hand  side. 
■"Q.  Why  did  you  go  to  work  on  the  right- 
hand  side?  A.  Wen,  I  wanted  to  get  the  place 
aa  near  on  a  straight  line  as  possible  in  order 
to  have  the  place  in  good  shape  when  he  sent 
the  man.  Mr.  Oiler  gave  me  instructions  as 
to  where  to  work  after  that.  Hie  second  morn- 
ing when  I  went  to  Mr.  Oiler  to  get  him  to  do 
this  work,  he  says,  'No,  I  cannot  do  It  to-day.' 
He  says,  'Qo  ahead  and  work  on  the  right-hand 
side  of  your  place  and  leave  it,'  and  says, 
'I  have  no  man  I  can  furnish  yoa  to-day.'  I 
went  on  ba(^  to  work  again.  I  went  to  work 
on  the  right-hand  side  of  my  place  as  he  di- 
rected. There  was  no  man  working  on  the  left- 
hand  side  of  my  room  at  that  time.  There  waa 
a  man  coming  down  digging  an  entry  on  my 
left  cutting  my  place  off.  He  wasn't  in  my 
room.  I  went  to  Oiler  three  times  abont  dig- 
ging for  me  the  coal  I  had  lost.  He  Mid  lie 
didn't  have  no  man  for  me  either  time.  I 
worked  on  the  right  side  of  my  place  because  he 
told  me  to  leave  the  left  side.  I  worked  on 
the  right  side  of  my  place  long  enough  that  I 
put  out  quite  another  bump  of  coal  that  stuck 
out  there  4  or  S  feet  on  the  left  side.  I  worked 
on  the  right  until  the  left  waa  behind  4  or  5 
feet.  That  is  what  we  call  a  nose  or  projection. 
I  cannot  tell  you  how  wide  that  chunk  of  coal 
was,  for  that  was  the  coal  that  crippled  me. 
My  judgment  would  be  that  it  waa  3  or  3%  feet 
wide.  It  was  nearly  the  length  of  one  side  of 
my  room.  I  guess  it  was  12  feet  long.  I 
don't  know  how  long  the  coal  laid  tbei«  after 
it  crippled  me.  Tes,  sir;  the  right  side  of 
my  room  was  mined  doWn  about  6  feet  fur- 
ther than  the  left  It  stayed  that  way  until 
the  third  day,  when  I  went  to  the  Imms  again 
about  this  work.  I  went  to  the  boss  and  told 
him  it  must  be  done,  that  the  place  was  getting 
in  a  dangerous  condition-again,  and  he  said  be 
couldn't  do  it  that  day,  and  I  made  the  Vemaik 
that  I  guessed  I  would  have  to  get  the  commit^ 
tee  on  it,  and  he  walked  off  and  left  me,  as  far 
as  from  here  to  the  end  of  the  lioase,  I  guess, 
and  that  was  in  the  morning  just  before  all  of 
us  went  down  in  the  shaft,  and  he  turned  and 
says,  'If  I  haven't  got  a  man  up  there  by  10 
o'clock,  yon  go  ahead  and  do  it,  and  I  will  pay 
you  for  it'  He  meant  do  that  work.  I  was 
after  him  to  mine  that  coal  that  I  had  lost  in 
the  squeeze.  Yes,  sir;  the  coal  that  the  com- 
mittee had  awarded  to  me.  That  was  what 
he  waa  to  pay  me  for.  It  was  getting  danger- 
ous. It  was  getting  dangerous  that  the  rock 
might  come  in  again  if  the  coal  was  not  remov- 
ed. Yes,  sir ;  I  will  state  as  a  practical  miner 
that  it  ia  dangerous  fw  a  nose  or  prejectioa  of 
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coal  to  lag  bdilkd  tkat  way.  It  is  more  Uablc  to 
fall  than  when  it  ia  (m  a  atraight  ta(^  and 
it  breaks  and  a  person  cannot  detect  it.  He 
never  did  furnish  any  one  else  to  mine  op  the 
coal  that  I  had  lost.    I  finally  dug  it  myself. 

"Q.  Now,  in  doing  this  work,  and  digging 
the  coal  you  bad  lost,  what  •rrangemants  were 
made  with  reference  to  the  coal  that  you  dug 
at  that  time;  were  you  to  be  paid  for  that? 
A.  Yes,  air;  I  was  to  get  a  standard  price 
of  ^1^2^  per  ton.  All  the  miners  were  paid 
the  game,  and  that  was  the  arrangement.  We 
got  that  per  ton.  -  As  the  coal  Is  hauled  out 
of  the  mines,  it  is  wei^ied,  and  we  are  Mttlod 
with  in  accordance  with  that  weight  at  $1.82^ 
per  ton.  When  10  o'clock  came  that  morning,  I 
had  coal  down  on  my  right  aide,  and  I  had  to 
get  it  out  80  as  to  place  timbers,  and  I  didn't 
do  bnt  very  little  work  on  the  left  side  of  my 
room  that  day.  I  cleaned  up  the  coal  on  the 
right  side  of  my  place  and  mined  a  little  bit  on 
the  left  side  on  Saturday.  'Mining*  ia  taking 
the  day  out  from  under  the  coal  so  you  can 
get  the  coal  down.  I  gueas  I  mined  the  left 
tide  that  evening  about  8  or  10  indiea,  across 
the  entire  length  of  the  nose.  I  bad  not  tried 
to  bring  down  any  of  the  coal.  There  was  no 
Qse  to  try  to  bring  it  down  before  it  ia  mined. 
It  is  so  tight  you  cannot  get  it  down. 

"Q.  Now,  as  a  practical  miner,  what  is  the 
usual  and  eustomary  way  of  testing  coal  for 
breaks?  A.  My  way  and  the  usual  way  ia  tap- 
ping the  ooal  with  a  pick.  Ton  can  tell  by  the 
sound,  aad  also  put  your  hand  on  the  coal 
when  yon  tap  it  and  feel  it.  That  ia  the  usual 
method  employed  by  miners.  If  it  ia  broken,  it 
will  sound  hollow.  Tes,  sir;  an  experienced 
miner  can  tell  from  the  sound,  if  there  is  a 
break  in  the  coal.  Tea,  I  tested  that  nose  or 
projection  tor  breaks  while  I  was  mining  it. 
I  tested  it  every  1ft  or  20  minutes.  I  tested  it 
with  a  pldc.  I  didn't  detect  any  breaks,  and 
I  expectied  to  have  to  get  out  and  drill  a  hole 
and  shoot  it  down,  because  I  didn't  think  it  was 
broken.  That  conclusion  was  baaed  upon  my 
testing  the  coal.  The  coal  was  not  down  when 
I  quit  Saturday  evening.  I  went  back  on  Mon- 
day morning  about  7:30.  I  went  to  work  on  the 
left-hand  aide  of  my  room  on  Monday  morning. 
When  I  wmt  in  my  place  oa  Monday  morning, 
I  had  a  little  car  of  coal  on  the  roadway,  and 
I  loaded  that  out,  <uid  then  I  went  to  work  on 
the  left-band  side  of  my  room.  I  made  a  test 
of  the  coal  to  see  if  it  was  broken.  I  tested 
it  at  that  time  with  a  pick.  I  discovered  no 
evidence  of  a  break.  It  sounded  solid  at  that 
time.  I  didn't  see  evidences  of  a  break  or  crack 
or  tall.  I  received  an  injury  there  that  morn- 
ing. I  cannot  tell  how  long,  exactly,  I  had 
been  working  when  I  was  injured ;  but  I  think 
it  was  between  8  and  9  o'clock.  I  was  mining 
the  coal,  and  had  my  mining  about  all  done, 
that  I  aimed  to  do,  and  the  coal  had  broken 
ahead  on  the  solid,  and  just  before  I  quit  min- 
ing it  dropped  down,  like  a  brick  from  that 
ceiling,  without  any  warning  whatever,  and 
it  caught  me.  It  caught  me  right  along  about 
the  Jcaee  and  thigh  on  the  left  leg  and  crushed 
Diy  knee  and  .thigh  about  two-thirds  of  the  way 
up  my  tbigh.  No,  sir;  I  didn't  have  my  knee 
or  leg  under  the  coal  while  I  was  mining  it.  I 
was  sitting  just  ttbout  in  this  position,  I  reckon, 
as  near  as  I  can  show  you.  I  was  not  sitting 
ap  straight.    I  waa  laying  on  my  shoulder  and 


aitting  on  my  right  foot,  and  my  left  one  was 
atraigbtened  out  down  tb«  face  of  tb»  coaL  I 
don't  know  how  far  my  left  leg  was  from  the 
face  of  the  coal.  It  was  not  very  far,  but  it 
was  not  under  it.  I  guess  my  leg  was  from 
4  to  S  indies  from  the  face  along  the  side  of  the 
face.  I  don't  know  how  much  ooal  fell  on  me. 
I  estimate  that  there  was  three  tons  of  coal  in 
the  chunk  that  I  was  working  on.  7es,  sir; 
in  my  judgment  there  was  as  Orach  as  two  tons 
of  coal  fell  on  mc.  It  crushed  my  knee  and 
thigh.  I  was  not  able  to  get  oat  from  nnder  it 
Men  came  and  got  me  out." 

On  cross-examination  the  plaintiff  testi- 
fied: 

"It  is  the  person's  duty  wbo  digs  the  coal  to 
load  it  on  the  car  and  puah  the  car  ont  to  the 
entry  where  the  motorman  picks  it  up  and  takes 
it  out.  *  *  *  The  company  agrees  to  pay 
us  $1.32^  per  ton  to  mine  coal  and  load  it  out 
on  the  ears  and  then  push  the  cars  into  the 
entry  where  the  motor  can  get  it. 

"Yes,  sir ;  the  boas  comes  in  at  times  and  tells 
op  to  pick  the  coal  down  or  shoot  it  down. 
No^  air;  the  boss  doesn't  say,  'Haney  take  a 
pidt  aad  ahovel  and  mine  the  coal  thia  way.' 
He  doesn't  say  that,  bat  sometimes  be  comes 
in  there,  to  see  that  we  keep  our  rooms  accord- 
ing to  the  rules.  He  is  the  general  supervisor. 
He  looks  about  it  and  sees  that  we  are  keeping 
it  in  accordance  with  the  rules  and  the  way  we 
are  supposed  to  do  it.  Tes,  sir;  I  stated  that 
a  miner  mines  bis  eoal  according  to  bis  own 
judgment,  and  where  he  thinks  best.  I  always 
work  where  I  think  it  ia  best  without  the  boss 
tells  me  otherwise.  Yes,  sir;  I  mine  coal  by 
digging  under  it  frequently. 

"Q.  Well,  suppose  the  boss  didn't  want  it 
done  that  way,  but  wanted  it  done  some  other 
way?  A.  Well,  I  would  have  to  do  it  as  he 
says. 

"Q.  Can  you  name  a  single  instance  where 
that  was  done?    A.  Everybody  does  it. 

"Q.  Don't  you  know,  as  a  matter  ^  fact,  that 
the  Biiner  resents  the  fact  that  the  boea  tells 
him  bow  to  get  his  coal?  A.  As  long  as  a  man 
has  his  place  in  normal  condition,  the  man  in 
the  place  does  to  suit  himself;  bnt,  when  I 
have  a  breakdown,  I  am  suppose*^  to  work  like 
the  boas  tells'  me.  When  it  is  in  an  abnormal 
condition,  the  company  takes  charge  and  has  the 
work  done.  When  everything  is  normal  in  the 
mine,  I  work  the  coai  to  suit  myaelt  If  I  want 
to  shoot  the  coal,  I  shoot  it;  and,  if  I  want 
to  dig  it  with  a  pick,  I  do  that  If  I  want  to 
prize  it  down  with  a  crowbar,  I  do  that.  No- 
body has  a  right  to  tell  me  how  to  get  my  coal, 
so  long  as  my  place  is  in  a  normal  condition. 
When  the  place  is  in  an  abnormal  condition, 
it  is  the  duty  of  the  company  to  place  it  baek  in 
normal  shape.  They  do  that  work  with  com- 
pany men,  or  they  employ  the  man  that  is  work- 
ing the  place  to  do  it 

"I  told  Mr.  Oiler  about  this  projection,  that 
it  was  getting  dangerous,  and  I  wanted  it  taken 
down.  There  was  a  shoulder  there  when  I 
went  to  do  that  mining.  When  I  went  to  him 
the  last  time^  I  told  him  I  wanted  him  to  miqe 
the  coal  down,  for  it  was  going- to  get  danger- 
ous. Before  that,  Mr.  Oiler  and  I  couldn't 
agree  as  to  what  pay  \  should  get  for  mining 
that  down.     He  said  he  would  put  a  company 
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msD  there  to  dean  up  the  room,  whidi  be  did 
while  I  was  off  the  10  days. 

"Q.  When  yon  came  back,  yon  wanted  $3.18 
for  doing  the  work,  and  Mr.  Oiler  only  wanted 
to  pay  y<m  |2.81?  A.  No,  air;  I  wanted  pay 
(or  the  coal  that  I  lost  ia  the  aqneeze.  He 
agreed  to  make  this  coal  good  that  I  lost  along 
in  rotation  with  the  deal  he  had  made  with  the 
committee  in  opening  up  the  place.  I  was  to  get 
$S.13  for  the  coal  that  I  had  already  lost  ia  the 
sgneeee. 

"Q.  If  I  understand,  yon  and  Mr.  Oiler  bad 
agreed  that  it  was  worth  a  shift?  A.  Never 
was  any  positive  agreement  made  about  it. 
The  pit  committee  had  not  agreed  that  I  was 
entitled  to  a  shift  for  the  coal.  The  committee 
had  nothing  to  do  with .  it.  That  was  my  and 
Mr.  (Mler's  business.  Mr.  Oiler  and  I  had  not 
agreed  that  it  would  take  a  shift  to  put  that 
coal  back.  We  had  not  decided  how  much  it 
would  take.  I  insisted  it  would  take  a  shift 
to  dig  the  coal,  and  Mr.  Oiler  didn't  want  to 
agree  to  It,  and  didn't  want  me  to  do  it,  be- 
cause he  would  have  to  pay  this  extra. 

"Q.  The  difference  between'  $2.84  and  $3.13? 
A.  '^es,  sir.  We  agreed  that  one  shift  would 
have  dug  the  coal.  Oiler  said  that  $2.84  was 
enough  for  it.  Finally,  Oiler  told  me,  the  last 
time  I  went  to  him,  that,  'if  I  haven't  a  man 
there  by  10  o'clock  to  do  that  work,'  I  could 
go  ahead  and  do  it.  I  told  him  a  man  couldn't 
do  the  work  from  10  o'clock  on.  I  went  to 
work  there  with  the  understanding  that  it 
would  be  a  shift  of  $3.13. 

"Q.  Ton  then  went  to  work  on  the  left-hand 
side  of  your  roadway,  and  that  was  in  your 
mind,  and  you  understood  that  in  addition  to 
the  $1.82%  per  ton  for  the  coal  you  would  get 
from  there,  that  yon  were  entitled  to  $3.13  for 
the  work  of  bringing  that  projection  back  to  the 
face?  A.  They  were  not  paying  me  for  the 
work  I  was  doing  there,  bat  that  was  paying 
me  for  the  work  I  had  already  done.  I  was 
getting  pay  for  the  coal  I  had  lost.  He  told 
me  I  could  do  it.  I  noderstood  I  was  to  get 
$3.13  for  doing  it.  That  was  in  addition  to  the 
91.3214  per  ton  for  the  coal.  Oiler  and  I  had 
had  differences  about  who  was  to  do  the  work. 
I  wanted  Oiler  to  do  it  as  he  bad  agreed  to. 
Our  differences  occurred  over  the  price.  I 
agreed  that  I  would  do  it  for  a  shift  of  $3.18. 
After  I  went  to  him  the  third  time  about  the 
matter,  he  said,  if  he  didnt  have  a  man  there 
by  10  o'clock,  to  do  it  myself.  I  intched  into 
it  with  the  understanding  I  would  get  $3.18  and 
the  coal.  The  $3.13,  my  understanding  was, 
was  for  the  coal  I  had  lost 

"Q.  You  were  not  getting  anything  for  dig- 
ging that  projection  back?  A.  No,  sir;  I  was 
digging  that  for  the  coal.  If  he  had  put  a  man 
in  there  to  dig  the  coal,  he  wouldn't  have  had 
to  pay  the  $3il8  to  me  fm-  the  back  work^  I 
knew  that  projection  was  becoming  dangerous. 

"Q.  Yott  stated  you  knew  the  coal  would  break 
because  of  its  projection,  and  yon  expected 
that,  didn't  you?  A,  No,  sir;  I  really  was  not 
expecting  it.  If  you  work  coal  regular,  it 
breaks  regular;  and,  if  it  stands  awhile,  it 
doesn't  break  so  good.  And  this  had  stood  and 
it  had  not  broken  in  rotation  with  the  other,  and 
it  finally  broke,  and  broke  back  within  2  or  3 
feet  of  the  face,  in  thickness.  The  piece  that 
fell  was  from  9  to  12  |eet  long,  and  the  thick- 
ness of  the  vein  was  about  3  feet  wide." 


Henry  Banuud  testiflaa  fl>r  pUintlfl: 

'7he  boss  has  the  right,  under  our  working 
agreement,  to  tell  the  miner  which  side  of  his 
room  to  work  on.  ^e  contract  sttys  the  miner 
cannot  abridge  that  right" 

Under  the  eTldence  thna  exhibited,  and 
tested  by  the  earlier  cases,  awii  as  Magnolia 
Petroleum  Co.  r.  By.  Co.,  187  8.  W.  1085, 
and  cases  therein  dted,  it  seems  clear  that 
appellant  would  be  barred  of  the  right  to 
recover  on  the  ground  that,  by  the  express  or 
Implied  terms  of  his  contract  of  employment, 
he  assumed  the  riiAs  arising  from  the  dan- 
ger of  which  he  complained  in  his  evidence^ 
for  it  was  not  only  obvions  and  known  to 
him,  but  the  work  Itself,  that  be  undertook 
to  do,  was  to  remove  a  dangerous  situation, 
temporary  in  character,  that  arose  during 
the  progress  of  his  'general  employment. 
But  In  the  view  we  have  taken  of  the  case 
we  do  not  deem  it  necessary  to  stop  to  in- 
quire whether,  as  appellant  Insists,  the  doc- 
trine of  assumed  risk,  as  delineated  in  the 
many  decisions  on  that  subject  and  by  the 
text-writers,  has  been  abrogated  by  the  act 
of  1913,  which  provides  that,  in  actions  to 
recover  damages  for  personal  injury  sustain- 
ed by  an  employ^  in  the  course  of  bis  em- 
ployment, "it  shall  not  be  a  defense  •  •  • 
that  the  employ^  had  assumed  the  risk  of 
the  injury  incident  to  his  employment"  See 
Vernon's  Sayles'  Stat  art.  6246H.  Nor  do 
we  deem  it  necessary  to  discuss  or  determine 
appellee's  answering  contention  that  api>el- 
lant's  relation  to  the  defendant  ocHnpany  was 
that  of  an  independent  contractor  and  not  of 
an  employe,  and  that  hence  the  statute  re- 
ferred to  bas  no  application.  We  hare  con- 
cluded that  we  cannot  disturb  tbe  trial 
court's  finding  that  the  negligence  complain- 
ed of  was  not  the  proximate  cause  of  appel- 
lant's Injury. 

[1]  Careful  scrutiny  of  plaintlfl's  petition 
will  disclose,  we  think,  that  tbe  gravamen  of 
his  complaint,  that  bas  any  support  in  the 
evidence,  Is  that  the  defendant  company  was 
guilty  of  negligence  in  a  failure  to  remove 
tbe  debris  or  obstruction  Caused  by  tbe 
squeeze  and  consequent  fall  of  the  earth  and 
coal  in  bis  mine  chamber.  His  testimony 
indicates  that  such  debris  and  obstruction 
was  entirely  mnoved  before  any  Injoiy 
whatever  had  occurred.  It  is  at  least  dear 
from  bis  testimony  that  he  had  butted 
through  this  debris  and  worked  several 
through^  clear  across  the  face  of  his  room, 
after  whlcb  by  working  on  the  right  side  of 
his  room  and  to  within  some  3  feet  of  bis 
left-hand  march  only,  and  by  tbe  contempo- 
raneous forward  movement  of  tbe  work  of 
the  miner  in  room  No.  6  on  appellant's  left, 
and  that  appellant's  injury  was  the  result 
of  tbe  fall  of  this  projection  after  he  bad 
butted  through  the  debris,  and  opened  a 
clear  space  between  Ms  room  and  tbe  one  on 
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his  left,  and  woitod  dear  acrosB  the  faee  of 
his  mine  for  several  tfaroDgha.  No  apparent 
necessity  Is  shown,  either  in  the  pleadings 
or  in  the  evidence  for  appelant,  to  tbere- 
after  so  work  aa  to  leave  the  noae  «r  pro- 
jection wUcb  reiAlted  in  his  injury.  By  his 
testimony,  when  his  room  was  In  normal 
condition  he  ondoubtedly  had  the  right  to 
perform  his  work  as  he  pleased;  the  fore- 
man, it  seems,  had  no  right  to  direct  him  as 
to  the  particular  place  in  his  room  that  he 
should  begin  working,  or  as  to  the  manner  In 
which  the  coal  should  be  mined.  Indeed,  as 
we  construe  the  pleadings  and  evidence,  but 
slight  complaint  was  made  of  tit*  act  of  the 
foreman  In  directing  appellant  to  work  on 
the  right  «ide  of  his  room,  and,  in  view  of 
the  fact  that  appellant  had  secured  working 
space  by  butting  through  the  debris  and  hy 
working  across  the  face  of  his  mine  several 
times,  we  are  not  inclined  to  attadi  much 
slgniScance  or  weight  to  the  foreman's  di- 
rection. If  any,  to  go  to  vfork  on  the  right- 
hand  side  of  the  room.  It  Is  certainly  clear 
that  neither  the  allegations  nor  the  evidence 
discloses  that  the  foreman  directed  Um  to 
work  BO  near  the  march  on  the  left  of  his 
room  as  to  leave  the  narrow  nose  or  projec- 
tion in  the  dangerous  condition  he  says  that 
it  was.  But,  If  we  assume  that  the  direction 
of  the  foreman  constituted  negligence,  the  di- 
rection followed  by  the  labor  of  app^ant 
and  of  the  adjoining  miner  merely  produced 
a  dangerous  condition.  It  was  not  shown 
that  the  nose  or  projection  undisturbed  was 
the  result  of  any  Injury.  It  might  have 
stood  there  indeflnitely  without  causing  in- 
jury save  for  appellant's  own  act  In  mining 
it  in  the  manner  he  did.  Els  action  In  this 
respect,  we  think,  In  legal  significance,  goes 
beyond  merely  raising  the  issue  of  contribu- 
tory negUgenoe. 
He  testlfled: 

"Tbat  coal  fell  on  n*  because  It  was  broken 
■nd  Just  fen.  Tea,  sir;  it  fell  because  I  took 
the  earth  out  from  under  It.  ♦  ♦  *  When 
the  coal  fell,  I  was  mining  under  it  with  a 
pick.  The  thing  that  brought  that  coal  down 
wa»  removing  the  earth  from  under  it.  •  *  • 
I  selected  my  own  method  of  getting  out  this 
coal.  We  miners  reserved  the  right  to  do  that, 
ud  we  did  do  that  *  *  *  I  did  it  to  suit 
myself.  Nobody  bad  been  in  there  and  given  me 
any  directions  after  I  began  that  work." 

In  discussing  tiiis  evidence,  however,  we 
must  not  lose  sight  of  tlie  fact  that  the  neg- 
ligencfe  alleged  by  the  plaintiff  to  be  the 
proximate  cause  of  his  injuries  was  that  of 
defendant's  failure  to  promptly  clean  up  the 
(IC-bris  caused  by  the  squeeze,  and  not  negli- 
gence on  the  part  of  defendaut  In  so  direct- 
lug  him  as  to  necessarily  leave  a  nose,  or  in 
directing  him  to  remove  the  nose  or  pro- 
jection of  which  the  plaintiff  speaks  in  his 
testimony.  The  greatest  latitude  of  con- 
struction in  bis  favor. will  permit' ua  only  to. 


say  that  be  does  sjlege'  oe^l^enae  on  the 
part  of  defendant  beoaose  of  the  direction 
of  the  foreman  to  work  on  the  right  side  of 
his  room,  this,  we  think,  giving  the  plaintiff 
the  fall  benefit  of  the  most  litieral  cwistruc- 
tlon,  cannot,  under  the  authorities,  consti- 
tute «  proxinuite  cause  of  bis  injuries.  So 
much  has  been  said  and  written  on  this  sub- 
ject that  it  seems  almost  superfluous  to  do 
more  than  to  dte  the  authorities. 

[2]  We  think,  however,  that  we  may  here 
say  on  this  phase  of  the  case  that  the  wrong- 
ful act  ot  omission  relied  upon  as  constitut- 
ing the  proximate  cause  of  an  injury  must 
be  such  as  that  therefrom  the  injury  com- 
plained of  or  some  similar  Injury  might  be 
reasonably  contemplated.  As  illustrating 
this  rule,  see  T.  &  P..  By.  Co.  v.  Blgham,  90 
Tex.  223,  38  S.  W.  162;  Scale  v.  G.  C.  &  F. 
Ry.  Co.,  65  Tex.  274,  (57  Am.  Bep.  602;  Bra^ 
aos  Oil  &  light  Co.  V.  Crawford,  67  Tex.  Civ. 
App.  880,  122  8.  W.  918;  St  L.  &  &  \fr.  By. 
Co.  V.  Bailey,  168  S.  W.  406;  Ft.  W.  &  B.  G. 
By.  Co.  V.  Neely,  60  S.  W.  282,  later  in  effect 
approved  by  the  Supr«ne  Court  in  Neely  v. 
By.  Co.,  96  Tex.  274,  72  S.  W.  159. 

[3]  Applying  this  principle  as  illustrated 
by  the  cases  cited,  It  seems  plain  to  us  that 
from  the  mere  fact  that  Oiler,  the  foreman, 
directed  appellant  to  work  on  the  right  side 
of  his  room,  he  could  not,  assuming  that 
such  direction  constituted  negligence,  have 
reasonably  contemplated  that  the  plaintiff 
would  proceed  in  the  mining  of  his  coal  al- 
most entirely  across  the  face  of  his  room, 
thus  leaving  the  nose  or  projection,  and 
thereafter  undertake  to  mine  the  same  In 
the  manner  that  he  did.  To  assume  that  he 
could  have  so  contemplated  is  to  indulge  in  a 
greater  degree  of  liberality  in  assumptidb 
than  was  Indulged  in  the  cases  we  have  clted< 

[4]  OH  the  other  branch  of  the  case— the 
one  that  we  think  is  really  made  by  appel- 
lant's pleadings — it  seems  yet  more  clear 
tbat  the  negligence  complained  of  in  a  fail- 
ure to  remove  the  d6bris  was  not  tlje  proxi- 
mate cause  of  appellant's  injury,  as  will  be 
seen  Igy  the  auOiorities  already  dted.  While, 
in  order  to  constitute  a  proximate  cause  of 
injury,  it  is  not  necessary  that  the  act  or 
omission  complained  of  as  negligent  should 
he  the  direct  or  immediate  cause,  there  must 
be  a  casual  connection  between  the  two.  In 
other  words,  there  must  be  a  natural  and 
continuous  flow  of  consequences  which  cul- 
minate In  the  injury  so  that  it  can  be  said 
that  the  negligence  shown  entered  into  and 
became  an  actual  agency  or  efficient  cause. 
If  this  "casual"  connection  be  broken  by  the 
intervention  of  a  wholly  independent  act  of 
another  which  of  itseU  causes .  tlie  injuryv 
then  the  cassal  connection  is  broken,  and  the 
original  act  of  negligence  becomes  the  remote 
and  not  Ijte  proximate  cause  of  the  injury. 
As  already  stated,  plaintiff's  evidence  shows 
tbat  the  debris  caused  br  the  saueeze  had 
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not  only  been  left  behind  In  quiescent  form 
8o  tbat  appellant  had  free  action  to  work 
hts  room  along  the  fftce  of  the  coal  from 
march  to  mardb,  but  also  tends  to  show  that 
this  debris  had  been  removed  before  appel- 
lant attempted  to  mine  the  nose  or  projec- 
tion which  fell  and  injnred  him.  There  was 
therefore  no  casual  connection  between  the 
negligence  charged  and  the  injury.  Xbe  con- 
nection had  been  entirely  broken  by  the  act 
of  appellant  which  was  the  sole  proximate 
cause  of  bis  injury. 

We  conclude  that  the  Judgment  must  be  af- 
firmed. 


WASHINGTON  et  aL  v.  AUSTIN  NAT. 
BANK.     (No.  6748.) 

(Court  of  CHyil  Appeals  of  Texas.  Austin.  Oct 
17,  l9ia    Reliearhig  Denied  Jan.  2.  1019.) 

1.  TaiAi.  €=»140(1)— Cbi:dibilii.tt  or  Wrr- 
NE8SBS— Province  of  Jubt. 

It  was  the  province  of  the  jary  to  pass  upon 
the  credibility  of  the  witnesses. 

2.  Bahkb  Ain>  Banking  «s>188^— Tbans- 
UI8SI0N  OF  Monet— CoNBiDESATioN. 

In  suit  to  recover  damages  for  wrongful 
failure  of  defendant  bank  to  make  timely  re- 
mittance in  payment  of  premium  on  Ufe  poli- 
cy, where  evidence  failed  to  show  that  agree- 
ment to  remit  on  the  day  in  question  was  based 
on  a  valuable  conslderatimi,  there  could  be  no 
recovery  based  upon  contract  liability. 

8.  Banks  and  Banking  «=3227(3)— Fail- 
TJBE  TO  REiaT  Pbemium— Neolioenob— Evi- 

DENCK. 

•  In  suit  to  recover  damages  for  wrongful 
failure  of  defendant  bank  to  make  timely  remit- 
tance in  payment  of  premium  on  life  policy, 
evidence  held  Insufficient  to  show  tiiat  defendant 
was  negligent  in  not  remitting  on  the  day  in 
question. 

4.  Banks  anu  Bankinq  «3>227(3)  —  Fail- 
T7SB  Tq  Rewt  PBnamc  —  Oontubotoby 
Neguoxncb— Evidence. 

In  suit  to  recover  damages  for  WT6agfal 
failure  of  defendant  bank  to  make  timely  remit- 
tance in  payment  of  premium  oa  life  policy, 
evidence  held  to  show  contributory  negligence 
on  the  part  of  plaintiSB. 

5.  Appeal  and  Bbbob  9=>931(4)— Findinqs 
TO  SuppoBT  Judgment— PBE8U1CPTI0N. 

Where  defendant  interposed  plea  of  contrib- 
utory negligence  which  was  not  submitted,  the 
statute  relating  to  special  issues  would  re- 
quire the  court  on  appeal  to  presume  that  trial 
court  found  that  plaintiffs  were  guUty  of  con- 
tributory negligence  if  it  were  necessary  to  an 
affirmance  of  judgment. 

0.  Appbai.  and  £^bob  4=>968— Okaixkngb 

TO  JuB0R»— Abuse  of  IMboretion. 
Complaint  of  action  of  trial  court  in  com- 
pelling plalntlfh,  after  they  had  exhausted  their 
peremptory  challenges,  to  accept  a  juror,  shown , 


to  be  a  customer  of  defendant  bank  for  many 
years,  wUl  not  be  sustained;  it  not  appearing 
that  trial  judge  abused  his  discretion. 

7.  TUAi.   4B9S06— Misconduct  o»  Jobt. 

That  some  of  jurors,  in  psssing  upon  ques- 
tion of  negligence  of  defendant's  agent,  stat- 
ed, in  substance,  that  one  of  plaintiffs  was  more 
guilty  of  negligence  than  said  agent  did  not 
show  misconduct. 

Appeal  from  District  Court,  Travis  Coun- 
ty; George  Calhoun,  Judge. 

Suit  by  Stark  Washingtim  and  another 
against  the  Anstin  National  Bank.  Judg- 
ment for  defendant,  and  plaintiffs  appeal. 
Affirmed. 

Rector  &  Green  and  Ughtfoot'  Brady  t 
Robertson,  aU  of  Austin  (Locke  &  Locke,  of 
Dallas,  on  rehearing),  for  appellants. 

White,  Cartledge  &  Wilcox  and  N.  A.  Sted- 
man,  all  of  Austin,  for  appellee. 

• 

KEY,  C.  J.  Stark  Washington  and  J.  L. 
Costley,  who  were  partners,  brought  this 
suit  ag^iinst  the  Austin  National  Bank  to 
recover  damages  on  account  of  the  wrongful 
failure  of  the  bank  to  make  timely  remit- 
tance of  money  in  payment  of  a  Ufe  Insur- 
ance premium,  on  account  of  which  failure 
the  policy  was  declared  forfeited  by  the  in- 
surance company.  The  case  was  submitted 
to  a  Juiy  upon  special  issues,  and  resulted 
in  a  Judgment  for  the  defendant,  and  the 
plaintiffs  have  appealed. 

The  conclusion  reached  by  this  court  re- 
quires an  affirmance  of  the  Judgment,  with- 
out the  necessity  of  deciding  many  of  the 
questions  presented  In  appellants'  brief;  and 
therefore  it  is  not  necessary  to  make  such  an 
elaborate  statement  of  the  case  as  is  contain- 
ed in  that  brief. 

In  1889,  Dr.  Wm.  H.  Tobin  obtained  from 
the  Provident  Savings  Life  Assurance  So- 
ciety of  Ntew  Tork  a  $10,000  jjollcy,  payable 
to  his  wife,  Benedette  B.  Tobin.  It  was  a 
one-year  term  policy,  containing  a  provision 
for  renewal  and  extension  for  one  year  at  a 
time  upon  the  payment  of  a  stipulated  premi- 
um. In  January,  1901,  Dr.  Tobin  and  his 
wife  executed  and  delivered  to  A.  P.  Wool- 
dridge,  as  trustee  for  the  Austin  National 
Bank,  and  also  to  the  bank,  written  transfers 
and  asslgnmenta  of  the  policy.  In  July, 
1904,  the  bank  brought  suit  against  the  To-  ^ 
bins,  and  In  November  succeeding  recovered 
Judgment  for  the  amount  the  Tobin»  were 
indebted  to  the  bank,  establishing  and  fore- 
closing Ita  lien  upon  the  insurance  policy, 
and  ordering  the  same  sold  as  provided  by 
law.  In  pursuance  of  that  Judgment,  the 
policy  was  sold  at  sberlfCs  sale  on  December 
20,  1904,  and  was  bid  in  and  purchased  by 
the  City  National  Bank,  the  amount  of  its 
bid  being  $500,  which  was  credited  on   the 
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Jndgmoit  On  the  tSOt  dsy  of  DeoBmber, 
1905,  tbe  bank,  pnrsoant  to  a  reaolntlon  of 
Its  board  of  dlrectora  antborfzlng  the  same, 
!!oM  the  policy  to  appellants,  and  on  the  5tb 
day  of  Jane,  1006,  executed  and  delivered  to 
them  a  written  transfer  and  afisignment 
thereof.  Ibereafter  appellants  paid  to  the 
Life  Assurance  Society  all  premtnms  dne 
thereon  np  to  the  Slat  day  of  December, 
1910,  when  the  society  relnsared  Its  buslneaB 
with  the  Postal  life  Insurance  Company, 
since  which  time  appellants  paid  all  the 
'  premlnms  to  the  latter  company  up  to  the 
7th  day  of  May,  1913.  During  the  time  the 
policy  was  held  .by  the  Tobins  and  tbe  City 
National  Bank,  tbey  paid  all  the  premiums 
accruing  thereon,  amonntlnK  to  N<8Ta20; 
and  after  that  time  appellants  paid  all  the 
premlnms  thereon  up  to  the  7th  day  of  May, 
1913,  Including  the  premium  wblch  became 
doe  November  27,  1905,  which  payments  ag- 
gregated tbe  sum  of  1^5,753.60. 

The  policy  was  forfeited,  and  the  money 
sent  to  pay  the  premium  returned  on  acooont 
of  the  nonpayment  of  the  preminm  due  May 
7.  IMS.  The  contract  of  insurance  allowed 
39  daya  of  grace,  during  which  no  forfettnre 
could  be  Imposed:  and  therefore  appellants 
had  the  right  to  avoid  a  forfeiture  by  pay- 
ing the  premium  at  any  time  on  or  before 
the  6th  day  of  June,  1913. 

The  proof  shown  that  several  years  prior 
to  1913  the  City  >'ational  Bank  transferred 
all  of  Its  assets  to  the  Austin  National  Bailk, 
liquidated  Its  affairs,  and  went  out  of  busl- 
oess;  and  thereafter  the  premiums  on  the 
Toblu  life  Insurance  policy'  were  paid  through 
the  Austin  National  Bank. 

Appellants  seek  to  bold  the  latter  bank 
liable  upon  allegations,  chargtng  that  on  the 
6th  day  of  June,  1913,  they  delivered  to  the 
defotdant  bank  the  necessary  funds  to  pro- 
cure exdiange  to  be  sent  to  the  Insurance 
company  in  New  York,  In  payment  of  tbe 
preminm  then  due  upon  the  Tobln  policy, 
which  premium  amounted  to  $326.43;  and 
that  if  such  exchange  had  been  Issued  and 
placed  in  the  post  office,  addressed  to  the 
Postal  liife  Insurance  Company  of  New 
York,  on  tbe  6th  day  of  June,  1913,  It  would 
have  been  accepted  in  payment  of  such  pre- 
mium ;  and  that  the  defendant  contracted  and 
agreed  to  so  Issue  and  transmit  such  ex- 
change: and  that  its  failure  to  do  so  caused 
tbe  insurance  policy  to  be  forfeited.  Appel- 
lants also  claim  tliat  If  there  was  no  binding 
contract  to  isaoe  and  transmit  tbe  exchange 
on  the  6th  day  of  June,  191S,  still,  as  it  was 
the  custom  between  appellants  and  the  bank 
for  the  latter  to  pay  premiums  In  that  man- 
ner, and  as  tbe  bank  accepted  the  funds  to 
pay  for  the  exchange,  it  was  its  duty  to  is- 
»ae  the  same,  and  place  it  in  the  mail  ou  that 
day:  and,  having  failed  to  do  so  it  was 
guilty  of  netflgettce,  and  therefore  the  plain- 
tuts  were  eatkted:  to  recover. 


Tbe  defendant's  answer  contained'  a  gen- 
eral demurrer,  nutnerons  spednl  exoepttoas, 
a  general  denial,  and  a  number  of  special 
pleas,  among  which  was  the  plea  of  contrib- 
utory negligence  on  tbe  part  of  plaintiffs. 

The  court  submitted  the  case  to  tbe  Jury 
on  the  following  special  Issues,  to  wit : 

"Question  No.  1.  Did  Earl  Sims,  under  bis 
employment  with  tbe  defendant,  have  actual  au- 
thority to  receive  the  two  checks,  aggregating 
$326.43,  mentipned  and  described  in  plaintiffs' 
petition,  in  payment  for  New  York  exchange  to 
be  remitted  to  the  Postal  Life  Insurance  Ck)m- 
pany? 

"Question  No.  2.  Did  the  said  Barl  Sims,  un- 
der his  employment  with  the  defendant  and  in 
the  general  course  of  the  business  of  the  'defend- 
ant, have  implied  authority  to  receive  said 
checks  referred  to  in  question  No.  1? 

"Quesdon  No.  3.  Did  the  defendant  bank, 
with  knowledge  tba.U  £Sarl  iSims  had  received 
the  checks  referred  to  in  question  No.  1  for 
the  purpose  of  baying  New  York  exchange  to 
be  remitted  to  the  Postal  Life  Insurance  Con^- 
pany  (^  he  did  so),  acquiesce  in  and  ratify  the 
acts  of  the  said  EJarl  Sims  in  so  receiving  said 
checlis? 

"Question  No.  4.  Did  tbe  plaintUT  J.  L.  Cost- 
ley  inform  and  direct  Earl  Sims  that  June  6, 
ltt}3,  was  the  last  day  tliat  said  premium  could 
■be  paid  and  mailed  or  otherwise  remitted,  and 
that  said  premium  would  have  to  be  mailed  or 
otherwise  remitted  on  that  date? 

"Question  No.  6.  Did  the  said  Elarl  Sims  ac- 
cept said  checks  and  promise  and  agree  to  re- 
mit said  exchange  on  said  date  for  plaintiffs  to 
the  said  Postal  Life  Insuranoa  Company  in  pay- 
ment of  said  premium? 

"Question  No.  6.  If  yon  answer  question  No. 
5  in  the  affirmative,  then  you  will  answer  this 
question:  Did  tbe  said  Earl  Sims,  at  tbe  time 
of  the  delivery  of  the  checks  to  him,  have  ex- 
press or  implied  authority  to  bind  the  defend- 
ant by  an  agreement  to  mail  or  otherwise  remit 
the  premium  on  the  Otfa  day  of  June,  1918,  to 
tlie  Postal  Life  Insurance  Company? 

"Question  No.  7.  Did  tbe  said  Barl  Sims,  at 
the  time  he  received  said  diecks  for  the  pur- 
pose of  buying  New  Yrak .  exchange  to  be  re- 
mitted to  said  insurance  company  (if  he  did  so), 
know  or  could,  he  by  the  exercise  of  ordinary 
care  have  known  that  said  premium  would  not 
be  accepted  by  said  insurance  ccHupany  unless 
it  was  placed  in  tbe  mails  «n  the  said  6th  day 
of  June,  1»13? 

"Question  Na  &  Was  the  witness  £arl  Sims 
guilty  of  negligence  (as  defined  in  paragraph 
No.  3  of  this  charge)  in  failing  to  procure  sidd 
New  York  exchange  and  place  the  same  in  the 
mails  on  said  6th  day  of  June,  1913? 

"Question  No.  9.  Was  the  witness  Earl  Sims 
guilty  of  gross  negligence  (as  defined  in  pata- 
graph  4  of  this  charge)  in  falling  to  procure  said 
New  York  exchange  and  place  the  same  in  the 
malls  on  said  6th  day  of  June,  1918? 

"Question  No.  lOl  At  the  time  ef  the  delivery 
of  the  checks  to  Barl  Sims,  was  It  wiihin  the 
contemplation  of  tbe  parties  (that  is,  did  plain- 
tiffs and  said  Sims  understand)  that  the  remit- 
tance of  said  premium  should  be  placed  In  the 
mails  on  that  day  to  prawant  a  forfeiture  of  said 
peUcy? 

"Questtoa  Mo.  11.  At  what  hoar  of  tbe  day  on 
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Jtme  6,  IdlS,  were  the  diecka  dellrercd  by 
ItfauntiffB  to  tiie  said  Earl  Bims  in  the  place 
«f  boaineaa  of  the  defendant  bank? 

"Qnestion  No.  12.  Did  the  ProTident  Sa^ge 
liife  Assurance  Society  of  New  York  have  no- 
tice of  the  aesi^ment  of  the  Tobin  policy  to  the 
pialntifis  Washin^n  and  Costley,  prior  to  May 
7,  1918? 

"Question  No.  IS.  Did  the  Postal  life  In- 
surance Cotnpany  have  notice  of  the  assignment 
of  the  Tobin  policy  to  the  plaintiffs,  Washing- 
ton and  Costley,  prior  to  May  7,  1913?" 

The  verdict  of  the  jury,  and  answers  to 
said  special  Issues  are  as  follows: 

"Answer  to  question  No.  1:  Tee. 
"Answer  to  question  No.  2:  Yea, 
"Answer  to  question  No.  8:  Yes. 
"Answer  to  question  No.  4 :  No, 
"Answer  to  question  No.  6:  No. 
"Answer  to  question  No.  6:  » 

"Answer  to  question  N».  7:  No. 
"Answer  to  question  Na  8:  Na 
"Answer  to  question  No.  9:  No. 
"Answer  to  question  No.  10:  No. 
"Answer  to  question  No.  11:  After  8  p.  ni. 
o'clock  June  6,  1913. 
"Answer  to  question  No.  12:  No. 
"Answer  to  question  Na  18:  Na" 

If  no  reversible  error  was  committed  pitor 
to  the  rendition  of  the  verdict,  and  If  the 
answers  which  the  jury  made  to  the  fourth, 
fifth,  seventh,  eighth,  ninth,  tenth,  and  elev- 
enth special  issues  are  sustained  by  the  tes- 
timony, we  are  of  the  opinion  that  the  trial 
court  rendered  the  proper  Judgment,  and  It 
should  be  afBrmed.  We  have  carefully  ex- 
amined the  statement  of  facts,  and  have 
reached  the  conclusion  that  the  findings  re- 
ferred to  are  amply  sustained  by  the  testi- 
mony. 

While  the  proof  shows  that  It  was  the 
long-standing  custom  of  the  Insurance  com- 
pany, when  a  notice  was  sent  out  designating 
the  last  day  upon  which  premiums  could  be 
paid.  If  the  money  or  bank  exchange  was 
placed  In  the  post  office  on  that  day,  the  com- 
pany would  accept  It  as  a  payment  of  the 
premium,  although  It  might  be  a  week  or 
more  In  reaching  the  company's  office  In  New 
York,  it  was  not  shown  that  either  the 
plaintiffs  or  the  defendant's  agent,  Elarl 
Sims,  with  whom  the  plaintiffs  dealt,  had 
any  knowledge  of  the  fact  that,  when  a  poli- 
cy holder  paid  the  money  to  a  bank,  which 
held  a  notice  Issued  by  the  Insurance  com- 
pany designating  the  last  day  of  payment, 
upon  the  day  so  designated,  the  policy  would 
be  forfeited,  unless  the  money  or  exchange  to 
pay  such  premium  was  placed  in  the  post  of- 
fice on  that  day. 

As  bearing'  upon  the  questloa  of  contract 
between  the  parties,  and  negligence  upon  the 
part  of  the  bank's  agent,  Rarl  Sims,  we  Quote 
as  follows  from  appellants'  brief: 

"By  appellant  Stark  Washington  it  was 
shown  that  be  had  been  a  customer  of  appellee 
for  ao^d  years;  that  he  and  appeUant  Oostl^ 


have  been  engaged  in  business  together;  that 
appellant  OoeUey  always  attended  to  the  matter 
of  jMtying  the  premiums  on  the  policy  in  ques- 
tion and  giving  it  the  necessary  attention;  that 
he  and  Costley  were  partners  at  the  time  the 
policy  was  bought;  tiiat  appellee  always  notifi- 
ed them  when  a  premium  would  become  due; 
that  he  remembers  the  time  the  policy  was  for- 
feited, and  that  on  June  8th,  having  thereto- 
fore been  notified  that  that  was  the  last  day  of 
grace,  be  went  to  the  office  occupied  by  him  and 
appellant  OosUey  to  see  that  the  premium  was 
paid  on  that  date;  that  when  he  got  to  the 
office  he  found  that  appellant  Costley  bad  al- , 
ready  drawn  the  checks  and  gone  to  the  bank, 
and  at  that  time  it  was  before  3  o'clock  p.  m., 
and  that  whoi  Oostley  returned  from  the  bank 
it  was  in  the  neigliboriiood  of  3  o'dkHA.  •  •  • 
"By  appeUant  Oostley  it  was  Aawn:  That  he 
had  been  doing  business  with  appellee  for  la 
or  aO  years  and  was  still  doing  business  with  it 
That  he  had  borrowed  from  appellee,  deposited 
with  it,  had  transacted  with  it  in  the  way  of 
sending  money  through  it  by  way  of  exchange. 
That  during  all  of  his  business  with  the  bank  it 
had  only  charged  him  exchange  on  one  occasion. 
That  banks  generally  do  not  chat^  their  good 
customers  for  exchange,  and  that  appeQee  does 
not  charge  him  for  exchange.  That  appellee 
bank  took  over  the  assets  of  the  City  National 
Bank  and  wound  up  its  business,  and  that  dur- 
ing fhe  liquidation  of  the  City  National  Bank 
he  bought  the  policy  in  question  with  other  stuff 
from  the  City  National  Bank.  That  he  always 
has  been  told  and  considered  that  William  H. 
Tobin  had  an  interest  in  said  policy.  That  he 
has  always  paid  the  premiums  for  himself  and 
ajlpeUant  Washington,  and  has  paid  the  pre- 
miums by  checks  on  appellee  bank.  That  until 
the  reinsurance  by  the  Provident  Savings  Life 
Assurance  Society  in  the  Postal  Idfe  Insurance 
Company  he  paid  premiums  to  different  banks, 
but  that  since  such  reinsurance  he  has  made 
every  payment  through  appellee  bank;  that  he 
has  received  notices  of  when  to  pay  premiama 
through  appellee  bank.  That  its  colleetor  would 
come  up  to  his  office  with  a  letter  or  notice  or 
would  ring  him  up,  or  would  write  him  a  letter 
and  notify  him  that  the  premium  was  due. 
That  he  always  paid  the  premiums  to  the  col- 
lector of  apppllee  bank,  and  usually  paid  it  at 
the  bank;  that  be  has  talked  to  Mr.  Folts.  the 
vice  president  of  the  bank,  and  others  with  refer- 
ence to  the  policy.  That  when  he  paid  a  pre- 
mium he  would  be  given  one  of  the  notices 
stamped  'Paid,'  and  later  on  another  receipt 
would  come  which  at  times  would  be  sent  to  him 
and  other  times  mailed  to  him.  This  would  be 
the  official  receipt.  That  with  r^erence  to  the 
payment  that  was  due  on  May  7,  1013,  he 
received  notice  that  it  was  due  through  Eiarl 
Sims,  probably  two  or  three  weeks  or  at  least 
some  time  before  it  was  due,  and  told  him  not 
to  fail  to  let  him  know  in  time,  to  send  that 
money  off.  He  testified  as  follows:  '£jBtl  Sims 
is  the  ccdlector  for  the  Austin  National  Bank. 
I  have  known  him  for  several  years;  he  has 
been  employed  in  the  bank  for  several  years. 
In  addition  to  these  premiums  I  have  transacted 
other  business  with  him.  When  a  draft  was 
drawn  on  me  through  the  Austin  -National  Bank, 
Barl  Sims  collected  it.  Mr.  Sima  i»  the  out- 
side ooUeotor  of  the  bank.  Mr.  WeUs  is  there 
in  the  bank,  and  Mr.  Siau  Ut  witb  hi«.    Thej 
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the  botheoneeton.  Some  time  before  tiie  pre' 
mium  actaallir  beoadte  4ne'  on  Uay  7th,  Mr. 
Sims  came  up  to  my  offlee  ani)  told  ue  that  tike 
premium  was  dne,  and  I  had  a  certain  time  to 
pay  it.  I  told  Umr  I  wanted  to  pay  it  in  time 
to  send  ft  oK,  and  not  to  fall  to  let  me  know 
the  last  day  for  him  to  send  It  offi  He  said 
he  would.  On  the  6th  day  of  June 'be  came  up 
to  the  office  in  the  momtntr.  I  aald,  "AH  right; 
I  will  attend  to  it  by  3  o'clock  or  before  3 
o'cloek."  After  that  he  rang  up  the  offiee  on 
the  telephone.  *  *  *  Re  said  that  was  tiie 
last  day  I  could  pay  it  to  ^et  it  off.  Aa  to  what 
I  did  then,  I  was  bosy  for  awhile,  bnt  before 
3  o'dock  I  went  down  to  the  bank  and  paid  it 
and  got  this  reoeipt.  In  paying  the  premium  I 
gaTe  them  two  checks,  Mr.  Washington's  check 
for  half  and  my  dieck  for  the  other  half.  I 
went  up  to  the  window  and  gave  Mr.  Sims  the 
che<te  and  told  him  to  be  sure  and  get  that  oS, 
and  he  said  he  would.  It  was  just  a  little  be- 
fore 3  o'clock  wfaiSB  1  paid  him  those  chedcs. 
He  gave  me  one  of  tfaoae  little  receipt»->one  of 
the  osrnal  receipta.  This  is  the  receipt  he  gave 
me  at  that  tune  (the  notice  of  date  May  2S, 
1918).  Mr.  Sims  pot  this  stamp  on  the  leoeipt. 
The  stamp  shows  that  it  was  paid  Juae  %,  IMS, 
to  the  collector  of  the  Austin  National  Bank. 
In  sending  ont  these  notices,  the  Postal  life 
lasnranoo  Geoipany  sent  self-addressed  .«nve- 
lopes  along  with  the  notices.  I  have  seen  the 
enTelopes  witli  the  receipts.  I  have  paid  remit- 
tances to  Barl  Bims  several  times;  I  don't  know 
how  many  times  before  this  on  June  6^  1013. 
He  had  always  sent  the  premiums  off.  The 
bonk  had  always  theretofore  sent  the  premhims 
off  when  I  paid  taoM  (w  them.  I  liave  never 
had  any  trouble  about  it  before.' 

"This  witness  testified  further  with  reference 
to  the  transaction  at  the  window  of  the  bank 

00  the  aftsmooB  of  Jane  6th;  that  there  was 
nothing  unusual  about  it.  'I  walked  up  to  the 
window  just  like  I  would  at  any  other  time; 
he  (Sims)  knew  what  I  wanted;  I  handed  them 
the  two  checks  and  said,  "I  want  to  pay  the 
premium  on  the  Tobio  p<^cy."  He  said,  "All 
right."  He  stamped  that  little  receipt,  and  I 
said,  "You  want  to  be  sure  to  send  this  off  to- 
day," and  he  said,  "All  right."  H«  (Sims)  knew 
it  was  tlie  last  day;  he  had  told  me  so  himsell 
That  ooBveorsation  was  not  in  a  loud  t<Mie;  it 
was  just  in  a  meditmi  tOne  of  voice,  ^ere  was 
nothing  unosual  about  it.  After  I  i>aid  tlie 
money  in,  the  Atistin  National  Bank  made  the 
remittance;  I  never  had  anything  to  do  witii  it 
after  I  gave  Sims  the  checks.' 

"Hist  the  premium  notice  has,  in  big  letters, 
in  red  ink  on  the  lower  part  thereof,  a  state- 
ment tliat  the  pveminsi  payment  cannot  be  made 
later  than  June  Sths  that  it  had  on  the  top  of 
said  notice  in  red  ink,  'Please  return  this  no> 
tice  with  yonr  remittance' ;  that  the  notice  was 
not  returned  with  the  remittance^  because  the 
bank  had  the  notice,  and  upon  receiving  the  re- 
mittance stamped  it  paid  and  turned  it  over  to 
him  as  a  receipt  to  him. 

"Witness  further  testified  on  cross-examination 
as  follows:  'As  to  whether  my  idea  was  that 
the  bank  was  acting  as  agent  for  the  insurance 
comi>any  and  when  I  paid  that  was  all,  I 
thought  the  bank  was  collecting  the  money  from 
me  and  sending  it  off.    My  idea  was  that  when 

1  paid  the  money  to  the  bank  it  was  paid  so 
far  as  I  was  ooaoerne4>   *    *    *   M>  idea  wa« 
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tliat  ttey  wer«  collecting  that  tmncgr  from  ms 
and  tending  the  tesuranee  and  tfaat'ttey  were 
flolng  it  for  me.  '  I  th<)ugiit  that  they  were  over 
there  running  after  me,  colleodn?  money  from 
me  and  sedding  it  to  the  Insaranoe  company  tot 
me.  I  said  the;  hsv«  been  doiJbg  that  for  ni« 
since  1910,'  I  tlnnk;  I  may  be  wrotfg,  bat  I 
think  it  is  since  19ia'  ' 

"Witness  stated  that  he  did  mit  speak  bo  any 
ct  the  officers  of  the  bank  on  the  6th  of  June, 
1013,  about  having  paid  this  money  into  the 
bank  and  requested  it  to  be  sent  off;  that  he 
had  to  pass  by  the  desk  of  one  of  the  officers 
to  get  to  the  window  where  Earl  .Sims  was; 
that  Mr.  Wells  in  the  bank  is  the  ex<4iB«ige 
clerk,  and  generally  issues  exchange;  that  Mr. 
Widls  is  right  by  the  side  of  Blarl  Sims'  window! 
that  he  did  not  mention  the  mattsr  to  Wells,  as 
he  remembers. 

'1^  following  testimony  was  given  by  fiar! 
Sims,  a  witness  for  the  defendant;  That  he  bad 
been  in  the  employ  of  the  appellee  bank  about  S. 
years  and  4  months;  that  in  June,  1913,  be  had' 
been  in  the  employ  of  the  ijank  about  9  months 
that  his  position  fas  c<dIection  clerk,  and  that 
he  was  serving  in  that  capacity  in  June,  1913; 
piat,  with  regard  to  his  duties,  the  officers  of 
the  bank  sorted  out  the  various  coUecticHis,  such 
as  drafts  and  notes,  and  anything  pertaining  to 
the  collection  department,  and  turned  the  same 
over  to  him,  and  that  he  presented  the  same 
whenever  due,  and  that  if  they  were  paid  he 
made  remittance,  and  if  not  paid  be  returned 
the  collection;  that  he  does  not  issue,  write,  or 
sign  any  exchange,  except  occasionally  when 
the  exchange  clerk  is  out,  and  that  sometimes 
he  is  pat  temporarily  in  the  plaqe  p{  ttte  ex- 
change clerk;  that  he  never  signed  any  exchange 
or  letters  for  the  bank,  and  that  be  is  not  au- 
thorized to  make  any  contracts  or  agreemeots 
of  any  kind  in  behalf  of  the  bank;  that  lie  was 
aware  that  appellants  Washington  and  Oostley 
held  a  life  insurance  policy  on  the  life  of  Or. 
Tobin;  that  he  bad  occasion  to  notify  them 
when  premitmis  became  dne  on  that  policy;  that 
before  be  went  into  the  bank  sucb  notices  that 
premiums  would  faU  due  had  been  coming  to 
the  bank,  and  that  he  undecstood  that  Mr.  Oost^ 
ley  had  requested  that  when  a  notice  came  to 
the  bank  the  bank  should  notify  him  so  as  not 
to  let  the  premium  paas  the  last  day  of  grace. 

"The  witness  testified  in  words  as  follows: 
'And  when  I  went  into  the  bank  that  wa* 
taught  me;  it  just  came  along  as  I  was  learning 
the  business,  and  when  the  notices  came  in  I 
notified  Mr.  Oostley.  I  don't  remeftiber  how 
many  I  handled,  but  each  one  of  thetd  was 
handled  in  the  same  way.  It  was  taught  ine 
that  I  should  notify  Mr.  Oostley  that  it  would 
fall  due  and  that  it  should  be  attended  to.  I 
notified  Mr.  Oostley  of  the  times  when  the  pre- 
miums would  fall  due.  Whenever  a  notice  would 
come  it  would  come  to  me  in  my  mail  in  the 
morning,  and,  being  taught  that  it  should  be 
looked  after  for  Mr.  Oostley,  I  would  put  it  in 
my  maturity  case  and  hold  it  there,  and  I  would 
notify  him  when  it  was  due,  either  by  fcoing  to° 
his  office  and  telling  him,  or  in  some  way  notify^ 
ing  him.' 

<"W<itness  testified  that  he  understood  that  the 
notices  came  to  the  Austin  National  Bank  be* 
cause  that  bank  had  taken  over  tbe  business  of 
the  Oity  National  Bank,  and  that  he  snpposed 
no  fonbal  tta&afer  on  tlie  iwoks  of.tlie  company 
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liad  beea  made  f  r»m'  the  City  National  Bank  to 
■ppeUants;  that  be  remembered  notifying  Mr. 
Coatley  of  the  premium  that  was  due  on  May 
7,  1813;  that  Mr.  Coedey  did  not  make  any 
request  of  him  with  reference  to  that  matter  at 
that  time;  that  it  juat  came  in  the  line  of  hia 
-vork  for  him  to  notify  Goetley;  that  Gostley 
■aid  he  would  attend  to  it;  that  he  notified  him 
possibly  two  or  three  timea;  that  he  notified 
him  two  or  three  times  on  June  8i  1918;  that 
Mr.  Ckwtley  finally  came  into  tlie  bank  on  the 
afternoon  of  Jnne  6,  1913,  about  3:30  o'clock 
and  presented  him  two  checks  in  payment  of  the 
premium;  that  Mr.  Costley  made  no  request  of 
him  wltatever  when  to  remit  it  or  what  to  do 
with  it;  that  it  was  after  banking  hours,  and 
that  he  had  no  authority  to  open  up  the  boolu 
and  transact  any  business  after  the  bank  was 
closed;  tliat  whm  Mr.  Costley  called  at  the 
bank  it  was  fully  Iialf  an  hour  after  banking 
hours,  and  it  was  past  him  to  do  anytliing  with 
it;  that  Mr.  Costley  made  no  request  as  to 
when  he  should  send  it  off;  that  banking  hours 
are  from  9  a.  m.  to  3  p.  m.;  that  the  bank  oc- 
casionally transacted  busings  after  3  p.  m.; 
that  if  a  man  comes  into  the  bank  after  8 
o'clock,  the  books  of  the  bank  being  closed,  he  is 
waited  on  as  a  matter  of  accommodation;  tliat 
the  transaction  does  not  go  into  tliat  day's  busi- 
ness, bat  is  held  over  until  next  day;  that 
the  day's  business  closes  at  8  o'clock;  that  each 
day's  business  stands  to  itself,  and  the  books  are 
dosed  and  balanced  each  day;  that  persons  com- 
ing in  after  banking  hours  maldng  deposits,  or 
ddivering  checks,  or  requesting  any  business  to 
be  done  for  them,  such  does  not  go  on  the  books 
that  day,  but  on  the  books  next  day;  that  it  is 
a  c<»imon  thing  to  put  business  that  comes  in 
after  banking  hours  in  the  hold-over  box;  that 
when  a  man  comes  into  the  bank  after  3  o'dock, 
the  item  is  put  into  a  box  and  hdd  over  nntil 
tlie  next  day,  and  it  goes  on  the  next  day's  busi- 
ness; that  the  two  checks  that  Mr.  Costley  put 
in  tbe  bank  that  afternoon  were  put  in  the  hold- 
over box,  then  they  were  pnt  in  the  exchange 
teller's  window,  and  that  he  made  out  the  draft, 
and  it  was  signed  and  sent  ofF  on  the  7th  of 
June;  that  Boyd  Wells,  the  exchange  teller, 
has  the  cage  right  next  to  him;  that  it  is  a 
little  wire  netting  between  them;  they  can  see 
each  other  well  from  their  cages;  that  Mr. 
Wells  writes  the  exchange,  but  does  not  sign  the 
exchange;  that  the  exchange  is  signed  by  some 
officer  of  the  bank;  Mr.  Hirshfeld  generally 
signs  it. 

"Witness  further  testified  as  follows:  'I  stated 
that  when  Mr.  Costley  came  into  the  bank  and 
handed  me  those  checks  he  made  no  suggestion 
or  request  with  reference  to  what  I  should  do 
with  them.  I  do  not  believe  that  I  recall  any- 
thing that  he  said  ont  of  the  ordinary.  •  •  • 
I  did  not  agree  with  him  to  do  anything  with 
those  checks.  I  had  no  information  whatsoever 
from  any  source  what  was  necessary,  if  any- 
tiiing,  to  be  done  with  tiiooe  diecks  on  that 
particular  day.  •  •  •  I  notified  Mr.  Costley 
that  day  that  the  6th  of  June  was  the  last  day 
of  grace  upon  which  it  could  be  paid.  When 
he  came  into  the  bank  and  paid  me  I  thought 
that  was  the  end  of  it;  I  thought  that  that  was 
all  that  was  necessary,  and  that  it  was  not 
necemary  to  ronit  it  thra.  If  it  had  been  called 
to  my  attention,  if  he  had  said  anything  what- 
ever about  It,  I  would  have  looked  into  it,  and 


more  than  likdy  If  he  had  reaoested  me  to  send 
it  ont  I  would  have  sent  it  ont  that  day.  I  did 
not  Iiave  any  authority  to  seod  it  out;  it  was 
not  within  my  joriadlction.  'B.awvrtr,  I  would 
have  looked  into  it.  To  send  it  ont  on  that  day 
it  would  Iiave  been  necessary  to  take  it  np  with 
the  officers  of  the  bank.  I  had  no  aat^ority 
whatever  to  make  any  agrcement  of  any  kind. 
As  to  what  would  have  been  aeoessaiy  to  get 
tliat  remittance  on  that  day,  X  would  have  taken 
it  up  with  one  of  tlie  officera  o<  fte  bank,  and 
said:  "Here  is  this  insurance  premium:  Mr. 
Costley  requested  it  to  be  remitted  to-day,  and 
I  suppose  you  want  it  sent  out" — and  more  than 
likely  he  would  have  gone  over  to  Mr.  WIells  and 
said,  "Mr.  Costley  wants  this  to  go  out  to-day." 
Had  Mr.  CosUey  made  any  request,  I  woold 
have  taken  it  op  with  the  offioets  of  the  bank, 
and  that  is  the  way  it  wovld  have  gone  throagh.' 

"Witness  further  testifiad  that  he  placed  the 
checks  in  the  hold-over  box,  and  tke  next  morn- 
ing handed  them  to  the  ezehange  derk,  ^vho 
wrote  the  exchange  and  had  Mr.  HirsbJald  ngn 
it;  that  Mr.  Hirahfeld  called  it  to  hia  attantion 
that  the  draft  sho«dd  have  gMie  ont  the  day 
before,  the  6th  of  June;  titat  tiie  laat  day  of 
grace  upon  which  it  coold  have  been  paid  was 
the  6th.  He  testified  as  foUows:  'Mr.  Hirriifeld 
said,  "Xoa  had  better  change  tlie  date  of  Chat 
letter."  I  tliink  I  had  written  the  letter  or  re- 
mittance slip  when  Mr.  Hirshfeld  signed  the 
draft.  Tliis  slip  handed  me  is  tke  one  I  re&r 
ta  It  is  a  printed  form  wlikdt  we  nae  with 
remittances.  The  date  that  was  originally  <hi 
thia  sUp  was  the  7th.  Mr.  Hirahfeld  directed 
me  to  change  the  7  to  6v  and  I  rimply  wrote  6 
over  the  7.  I  then  mailed  it  ont.  I  had  no 
knowledge  whatever  from  any  source  tiiat  if  the 
premiums  were  not  paid  on  the  6th  it  would 
atFect  the  policy:  I  did  not  know  that  if  it  was 
not  sent  ont  on  that  day  it  would  have  any 
effect  on  the  policy.  I  did  not  tell  any  of  the 
officers  of  die  bank  on  the  6th  that  ftoee  checks 
had  been  handed  in  to  me.  Nobody  requested 
that  I  say  anything  to  them  about  it' 

"Witness  testified  to  handling  other  transac- 
tions of  this  nature  previous  to  that  time;  that 
the  Austin  National  Bank  acted  as  the  agent  in 
maldng  collections  for  a  number  of  insurance 
companies,  but  that  the  coUectionB  were  made 
for  the  insurance  companies,  and  dtber  deposits 
made  in  the  bank  in  tlieir  name  or  else  monthly 
remittances  made  to  them;  that  the  insamnce 
companies  sent  receipts  to  the  appdiee  bank: 
that  there  is  no  spedal  way  to  handle  Uiese 
collections,  being  same  as  any  other  collection. 

"On  cross-examination  this  witness  testified: 
That  be  was  20  years  old  at  the  time  of  the 
trial.  That  in  June,  1913,  be  wss  16  or  17 
years  old.  That  Mr.  BV>lti  emi>loyed  him  to 
work  in  the  bank;  that  he  got  his  instroctions 
from  Mr.  Lander,  who  was  the  collection  clerk 
in  the  bank  up  to  the  time  he  too«  the  position, 
and  that  he  got  all  bis  instructions  and  notions 
what  his  duties  were  from  such  previous  col- 
lector. That  Mr.  Lander  told  him  how  to  han- 
dle this  matter  of  notifying  Mr.  Costley  with 
reference  to  premiums.  Tb&t  Mr.  Lander  stop- 
ped and  explained  it  to  him  fully  on  the  first 
occasion,  and  said,  'Now,  Mr.  Costley  has  re- 
quested that  he  be  notified  when  the  premium 
against  this  policy  is  due.'  ^at  was  the  first 
notice  of  that  kind  that  I  had  seen  witili  refer- 
ence to  -the  Cdstley  and  Washington  matter. 


Digitized  by  VjOOQIC 


Tex.) 


WASHINGTON  t.  AUSTIN  NAT.  BANK 


387 


That  witnesa  remembers  he  went  to  woric  on 
October  14tli,  although  in  his  previous  deposi- 
tion he  had  stated  it  was  in  Angust.  That  he 
had  refreshed  bis  memory  by  taUdng  it  over  with 
the  boys. 

"Witness  testified  as  to  his  recollection  to  the 
time  appellant  Gostley  came  down  to  the  bank 
aa  foUows:  'As  to  how  it  is  Qiat  I  can  remem- 
ber the  exact  hour  when  Mr.  (Toetley  came  down 
to  the  bank  that  afternoon  and  cannot  remem- 
ber when  this  other  matter  occurred,  I  will 
state  that  it  is  for  the  simple  reason  that  the 
next  day  when  this  was  called  to  my  attention, 
they  said,  "Why  didn't  this  go  oat  yesterdayy 
and  I  said,  "Because  he  came  in  about  3:90  or 
neariy  4."  As  to  whether  yon  did  not  ait  me 
on  the  former  trial  if  there  was  anything  that 
impressed  it  on  my  mind  and  I  said  that  subse- 
quently, at  a  later  date,  something  occurred 
about  the  forfeiture  of  the  policy,  I  will  state 
that  since  the  former  trial  it  was  called  to  my 
attention;  I  admit  at  that  time  it  was  not 
straight  in  my  mini  just  how  it  happened,  and 
I  inquired  into  it  just  as  r  matter  of  informa- 
tion for  myself.  *  *  •  I  think  the  time  when 
I  inquired  into  it  was  since  the  last  tttaL' 

"Witneas  testified  that  he  sdmito  that  he  did 
not  swear  <«  the  former  trial  or  in  his  oral 
deposition  that  Mr.  Hirshfeld  had  told  him  to 
chang«  the  7  to  ^  or  that  the  reason  he  did  not 
KDd  off  the  remittance  was  that  Mr.  Oostley 
came  in  after  banking  honn. 

"Witness  further  testified:  'Whoi  I  went  to 
work  in  the  bank,  and  when  I  saw  the  notice 
in  November,  lftl2,  Mr.  Lander  explained  the 
matter  to  me  as  to  why  the  notices  came  there, 
bat  I  did  not  understand  it.  The  reason  was 
that  when  I  went  into  the  bank  I  knew  abso- 
lutely nothing  about  banking.  I  didn't  know 
the  first  principles,  and  did  not  know  anything 
about  insaran<^  premiums.  As  to  how  long  it 
took  me  to  learn  the  principles,  it  seemed  that 
every  day  for  six  months  I  got  bawled  out  about 
■ometliing.  When  I  say  bawled  out,  I  mean 
that  some  officer  of  the  bank  would  call  some- 
thing to  my  attention  and  tell  me  I  would  have 
to  wake  up.  All  of  them  told  me  I  would  have 
to  wake  ap.  I  think  I  had  been  bawled  out  and 
told  to  wake  up  before  Mr.  Hirahfeld  told  me 
on  June  7th  that  the  remittance  should  have 
been  sent  oft  the  day  before,  an<l  I  told  him 
that  it  was  paid  after  3  o'clock.  I  never  swore 
that  before  in  this  case.  It  was  asked  me  on  the 
last  trial,  bnt  I  did  not  swear  it,  because  I  did 
not  know  it.  Since  then  I  have  inquired  into 
it  I  could  not  lay  who  has  posted  me  since 
the  last  trial.  Just  for  my  own  information  I 
asked  about  it  I  do  not  believe  it  is  a  fact 
that  on  the  last  trial  Mr.  Brady  asked  me  sever- 
al times  what  reasons  I  gave  Mr.  Hirshfeld  for 
not  sending  it  off  the  day  before;  if  he  did  I 
said  I  did  not  know.  I  said  I  did  not  know 
anything.  I  said  to  Mr.  Hirshfeld.  I  do  not 
know  who  the  man  is  that  told  me  I  gave  ex- 
cuses the  next  morning;  maybe  I  know  his 
name,  but  I  can't  call  it  now.  •  »  •  Wltb 
regard  to  having  told  Morris  Hirshfeld  that  it 
came  in  after  banking  hours,  I  cannot  remember 
the  name  of  the  man  that  talked  to  me  about 
that  aiBoe  tiie  last  trial,  because  we  have  dis- 
cnssed  it  down  at  tiie  b«u)k.  The  former  trial 
was  only  aboat  two  months  ago,  bat  I  cannot 
remember  who  it  was  that  has  told  me  that  J 
made  that  excuse  Ubict  morning,  because  we  have 


so  many  employes  in  the  bank,  and  we  all  dis- 
cussed it  It  was  called  to  my  attenticHi  by 
somebody  in  the  crowd.'  

"Witness  further  testified:  "With  knowledge 
of  the  fact  that  iSx.  Gostley  had  requested  that 
notice  be  given  to  him  and  that  he  be  notified 
of  the  last  day  of  payment  or  last  day  of  grace, 
I  went  over  to  his  office  once  that  day  and  talk- 
ed to  him  two  or  tliree  times  about  it  that  day.' 
Mr.  Oostley  came  Into  the  bank  after  S  o'clock 
and  handed  me  those  checks,  and  I  considered 
the  checks  as  payment  on  the  policy.  I  ex- 
pected Boyd  Wells  to  make  the  remittance  of 
the  premiums.  •  •  •  It  was  Boyd  Wells' 
duty  to  remit  the  premiums  when  the  time  came 
to  remit  it  It  was  not  his  business  to  r^nit 
it  on  the  6th;  it  was  his  business  to'  remit  it  on 
the  7th.  Mr.  Wells  remitted  it  on  the  7th;  be 
made  out  the  exchange.  When  I  turned  the 
chects  over  with  the  request  to  the  exchange 
clerk  to  hand  me  the  exdiange,  he  must  get  the 
cashier's  signature  to  make  a  draft,  and  then  it 
comes  back  to  me,  and  I  make  out  the  remit- 
tance slip  and  put  it  in  an  envelope.  Under 
those  circumstances  I  make  the  remittance.  As 
to  why  I  say  it's  Boyd  Wells'  bueaness  to  remit, 
the  idea  is  that  he  issues  the  exchange;  I  sent 
the  exchange  off  to  the  insurance  company.  I 
was  doing  my  duty.  I  was  doing  what  I  was 
employed  to  do  when  I  did  that  on  the  7th  of 
June.  •  •  •  I  stay  at  the  bank  until  toward 
five  o'clock;  some  nights  I  stay  until  11  or  12; 
it  takes  about  two  hours  to  ^t  through  with 
the  work.  As  to  my  guessing  at  the  time,  it 
was  3:30,  and  I  am  not  guessing  at  it  I  am 
positive  that  it  was  3:30  or  after.  I  have  noth- 
ing whatever  to  fix  it  on  my  mind.' 

"Witness  further  testified:  'With  regard  to 
my  statement  that  X  did  not  know  that  it  was 
necessary  to  send  it  off  that  day,  I  had  seen  this 
notice,  where  payment  will  not  be  accepted  later 
than  June  0th.  I  knew  enough  to  go  and  tell 
Mr.  Gostley  not  to  overlook  it  that  day.  As  to 
what  made  me  think  it  was  important,  I  thought 
the  only  thing  that  was  necessaiv  was  to  get 
it  in  the  bank.  I  do  not  know  that  I  considered 
the  bank  the  agent  of  the  insurance  company, 
cor  did  I  know  that  the  bank  was  not  the  agent 
of  the  insurance  company.  I  thought  it  would 
be  sufficient  if  the  Austin  National  Bank  said, 
"Mr.  Gostley  paid  it  on  the  6th  of  June."  I 
thought  that  would  be  all  that  was  necessary. 
I  do  not  know  that  I  knew  that  the  bank  was 
not  the  agent  of  the  insurance  company.  It 
strikes  me  that  we  were  not  the  agent  of  the 
insurance  company,  because  those  things  were 
only  notices;  they  were  not  receipts.  I  testified 
on  the  former  trial  that  I  knew  that  the  bank 
was  not  the  agent  of  the  insurance  company,  and 
that  I  was  sending  the  money  off  for  Gostley 
and  Washington.  While  I  knew  the  importance 
of  its  being  paid  that  day,  I  did  not  know  that 
it  ought  to  go  off  that  day,  because  I  was  not 
familiar  with  it  It  had  not  been  explained  to 
me.  It  was  customary  for  the  bank  to  do  this 
for  tbeir  customers  when  requested.' 

"Witness  further  testified:  'With  reference  to 
my  statement  that  everything  tltat  comes  in 
after  S  o'dock  goes  on  the  next  day's  business, 
I  do  not  mean  to  say  that  we  never  transact 
business  after  3  o'clock.  It  is  R  daily  matter 
for  people  to  come  into  the  bank  transacting 
business.  However,  it  goes  in  the  next  day's 
buBiness.     If  yon  go  into  the  bank  and  pay  a 
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note  after  3  o'clock,  it;  would  go  in  on  tiie  entries 
it  ,to-morrow.' 

"Witness  further  testified  that  the  bank  is- 
sued exchange  after  3  o'clock,  notwithstanding 
that  it  goes  on  the  next  day's  business;  that 
deposits  go  on  the  next  day's  business;  neverthe- 
less the  bank  takes  the  money  and  puts  it  in 
the  man's  passbook. 

.  "Witness  further  testified:  1  admit  that  if 
Mr.  Costley  had  made  the  request  I  would  have 
sent  it  off  that  day,  notwithstanding  the  trans- 
action would  have  appeared  on  the  next  day's 
business.  We  do  not  get  through  with  all  the 
business  by  3  o'clock  and  hare  everything  posted 
by  that  time.  •  *  ♦  We  have  lots  of  items 
that. come  in  after  3  o'clock.  If  a  man  comes 
in  at  3:30  p.  m.  and  requests  us  to  send  it  off 
that  day,  if  it  is  urgent  we  do  so.  We  send  it 
off,  but  the  entries  don't  go  into  the  books  until 
the  next  day.  If  I  had  been  aware  of  th«  im- 
portance of  sending  it  oif  on  June  6th,  I  would 
have  been  glad  to  do  it.  If  I  had  known  it  "was 
necessary  to  get  it  off  that  day  to  keep  the 
policy  from  being  forfeited,  it  would  not  have 
been  necessary  to  make  any  request  to  send  it 
oS,  but  I  was  absolutely  ignorant  of  it.  If  I 
had  known  it  was  absolutely  necessary  to  get  it 
off  that  day  to  keep  the  policy  from  being  for- 
feited, more  than  Ukely  I  would  have  sent  it 
off.  If  I  had  known  the  circumstances,  more 
than  likely  I  would  have  looked  after  it  myself. 
As  to  whether  I  would  have  sent  it  off  that 
very,  day  if  1  had  the  same  knowledge  that  I 
have  now,  I  don't  know  what  I  would  have  done 
under  the  circumstances;  but  if  I  had  realized 
that  it  was  the  last  day  and  it  waa  necessary 
to  send  it  off,  without  taking  any  personal  re- 
sponsibility, I  would  have  told  him  to  send  it 
off  himself.' 

"Witness  testified  that  the  exchange  clerk 
usually  made  the  exchange  remittances,  but  fur- 
ther testified:  'I  rem^t  money  too,  and  I  am  the 
man  that  had  the  Costley  and  Washington 
premium,  and  it  was  my  duty  to  remit  it. 
*  *  *  I  d(j  not  consider  Boyd  Wells  a  man 
with  authority,  but  if  it  comes  in  after  3  o'clock, 
he  is  the  man  to  see  to  it.  I.  am  not  the  man 
to  see  to  that  When  I  hold  a  collection  I  am 
the  man  for  the  people  to  come  to  to  pay  the 
money  on  it.  *  *  *  I  said  that  Mr.  Costley 
made  no  request  of  any  kind  when  he  paid  those 
checks  in.  •  *  •  I  am  pretty  sure  he  did  not 
make  any  request,  only  he  said  he  wanted  to 
get  that  notice  or  send  the  money  into  the  In- 
surance pompany.  As  to  whether  he  shoved  the 
checks  in  without  saying  anything,  nobody  who 
lias  150  people  at  the  window  every  day  could 
remember  that;  that  is  about  the  extent  of  it. 
i  remember  that  Mr.  Costley  did  not  make  any 
request  of  me.  I  remember  that  because  if  he 
had  done  so  it  wonid  have  been  imprinted  on  my 
memory.  •  •  ♦  I  remember  stamping  that 
notice  and  handing  it  to  him,  but  I  cannot  re- 
member in  substance  even  what  he  said.' 

"Witness  further  testified  that  he  mailed  the 
remittance  of  the  New  Xork  draft  some  time  in 
the  afternoon  of  June  7th,  that  it  was  some 
time  after  lunch. 

"Witness  further  testified  in  reference  to  his 
oral  depoi^tion  that  he  stated  that  it  was  his 
duty  to  a  ctfstomer  to  send  the  draft  off,  and 
that  it  was  his  duty  to  accommodate  a  customer, 
and  that  he  undertook  to  remit  it  to  the  life 
insurance  company;   that  Costley  gave  him  the 


checks,  and  he  had  -  them  converted  into  ex- 
change and  remitted  it  to  the  life  'insurance  com- 
pany; that  he  had  it  turned  into,  exchange  as  a 
more  convenient  and  customary  form  of  remit- 
tance; that  in  so  acting  he  was  doing  his  duty 
as  collector,  as  an  employs  of  the  bank;  that 
he  was  doing  his  duty  as  an  employ^  of  the 
bank  upon  request  and  for  Costley  and  Wash- 
ington, who  were  the  bank's  customers.  He  tes- 
tified that  he  meant  that  when  he  swore  it  In  his 
deposition. 

"Boyd  Wells,  a  witness  for  the  defendant, 
testified:  That  he  had  been  working  in  the  bank 
about  8  years.  That  his  position  in  the  bank 
in  June,  1913,  was  that  of  exchange  teller,  and 
that  he  wrote  any  kind  of  exchange  for  custom- 
ers. That  he  remetnbers  the  occurrence  when 
Mr.  Costley  paid  in  some  checks  about  the  6th 
of  June^  IdlS,  and  that  he  remembers  that 
Costley  came  in  at  half  past  3  o'dodc.  That 
be  remembers  it  because  Costley  was  a  good 
friend  of  his,  and  that  Costley  on  that  after- 
noon chatted  with  Mr.  Folts  and  Mr.  Morris 
Hirshfeld,  and  went  on  to  Earl  Sims  and  gave 
him  two  checks  and  said,  'Here  is  this  money 
for  the  insurance  business.'  That  he  did  not 
remember  the  exact  conversation,  but  he  saw 
him  when  he  presented  the  checks,  and  that  if 
he  told  Sims  that  that  remittance  must  be  got- 
ten out  that  day,  he  did  not  hear  it,  and  that 
he  was  right  close  to  Sims.  TTiat  if  Costley 
had  spoken  in  an  ordinary  tone  of  voice  be 
would  have  heard  him.  That  he  and  Barl  Sims 
are  located  within  a  few  feet  of  eadi  other,  \Fith 
only  a  wire  netting  between.  That  he  didn't 
suppose  he  was  working  when  Mr.  Costley  came 
in  that  evening.  That  he  was  listening  to  Mr. 
Costley.  His  day's  work  was  through,  and  that 
he  did  not  hear  Barl  Sims  promise  to  do  any- 
thing whatever  with  those  checks  that  were 
handed  in  that  afternoon. 

"On  cross-examination  he  testified  that  he 
had  occupied  exactly  the  same  position  that 
Earl  Sims  then  had,  and  that  he  had  transacted 
the  same  line  of  business  with  Washington  and 
Costley)  and  had  remitted  the  premiums  on  this 
insurance  policy  to  the  insurance  company  sev- 
eral times  for  them — he  didn't  know  fcow  many 
times— that  he  knew  in  a  detailed  way  the  nature 
of  the  Tobin  jwllcy  and  Costley  and  Washing- 
ton's interest  in  it 

"He  farther  testified:  1  knew  in  a  detailed 
way  the  nature  of  the  Tobin  policy  and  the  Cost- 
ley  and  Washington  interest  in  it;  that  had 
been  fully  explained  to  me.  I  would  have  re- 
mitted the  premium  that  day  if  I  had  known 
that  a  failure  to  remit  it  that  day  would  lapse 
the  policy,  notwithstanding  the  fact  that  it 
came  in  after  3  o'clock.  I  did  not  know  that 
premium  had  to  be  remitted  at  once.  I  would 
have  remitted  it  if  I  had  known  that  it  was  the 
last  day  of  grace,  and  that  a  failure  to  remit  it 
that  day  would  lapse  the  policy.  •  •  •  On 
the  former  trial  I  testified  that  I  would  have 
remitted  it  that  evening  if  I  had  known  that  it 
was  the  very  last  day  that  it  could  be  paid.  If 
I  had  known  all  that  I  know  now  on  the  6tb 
day  of  June,  1913,  I  certainly  would  liave  re- 
mitted that  premium  that  afternoon.  *"  •  •  1 
stay  in  the  bank  until  5  p' clock  in  the  afternoon 
all  the  time.  When  I  get  through  with  my 
work  I  ^o  around  and  help  the  other  boy.' 

"Witness  further  testified;  'I  remember  that 
Mr.  Costley  came  in  after  3  o'clock  that  after- 
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Koon,  but  I  do  not  nndertako  to.tell  tlw  ivxs- 
the  conversation  between  him  and  Siins.  I 
think  that  if  he  had  said  anything  to  Sims  about 
sending  it  off  that  alternoon  I  probably  would 
have  heard  it  and  -would  remember  it,  because 
about  two  weeks  later  I  was  reminded  o£  the 
matter.  *  *  *  Mr.  Costley  came  in  and  said, 
'Here  are  two  checks  in  payment  of  this  policy,' 
and  Karl  Sims  marked  it  paid,  and  that  was  all. 
I  was  paying  attention,  although  I  was  not  par- 
ticularly interested  in  the  transaction;  I  was 
working  on  my  books  and  making  up  my  futures, 
ami  yet  I  heard  OTerything  that  was  said.  1 
cannot  tell  of  anything  that  attracted  my  at- 
tention to  them  and  made  me  listen  to  the  con- 
versation. •  •  •  Customers  come  in  and 
buy  exchange,  but  they  send  it  off  themselves. 
If  a  man  cornea  up  and  gets  a  draft  and  asks 
me  to  remit  it  to  the  company,  I  do  it,  but  it 
don't  happen  more  than  once  a  month.  It  is 
very  seldom  that  a  customer  makes  that  request; 
it  is  out  of  the  ordinary.  When  a  man  wants 
to  remit  money  he  generally  has  a  letter  with 
him  when  he  gets  the  exchange,  and  he  generally 
iooloses  the  exchange  in  his  letter.  *  •  • 
With  regard  to  the  policy  involved  in  this  suit, 
I  thought  Costley  and  Washington  paid  the 
premium  semiannually;  I  did  not  know  they 
paid  same  quarterly.  I  don't  think  I  testified 
on  Uie  former  trial  that  they  paid  the  premiums 
quarterly,  and  that  I  handled  same  about  16 
times  for  them.  If  I  did  say  that  it  was  not 
true,  as  I  don't  think  I  ever  collected  the  pre- 
mium over  half  a  dozen  times.  I  was  the  col- 
lector for  the  bank  about  S  or  6  years.  I  was 
the  immediate  predecessor  of  Earl  .Sims.  Vest 
Lander  succeeded  me  in  that  position,  ai^d  he 
was  succeeded  by  Earl  Sims.' 

"Plaintiffs  here  introduc<:d  and  read  in  evi- 
dence portions  of  the  testimony  of  Boyd  Wells, 
given  upon  the  former  trial  of  this  case. 

"  'Q.  Boyd,  how  many  cheiiks  have  you  ever 
received  from  Mr.  Costley  oc  Washington,,  or 
both,  in  payment  of  life  insurance  premium 
prior  to  the  time  you  have  told  about  these  two 
checks  being  paid  in?  A.  I  remitted  for  this 
same  premium  of  theirs  I  guess— I  think,  it 
comes  twice  a  yeai^must  have  been  about  16 
times. 

"  'Q.  If  you  had  known  that  day  by  what  Cost- 
ley  said  at  the  time  or  any  other  course  of  in- 
formation, if  yon  had  known  that  that  was  the 
last  day  of  grace,  you  would  have  sent  it  off? 
A.  I  certainly  would. 

"  'Q.  You  wouldn't  have  let  Sims  hold.it  until 
the  next  day?   A.  No,  nr. 

"  'Q.  Well,  now,  tell  the  Jury  everything  that 
passed  between  Costley  and  Earl  Sims— tell  how 
the  conversation  opened  up  and  what  was  said. 
A.  I  don't  ronember'ftU  the  details.  I  just 
remember  he  came  in  there  and  gave  Sims  two 
checks. 

"  *Q.  Well,  what  dfd  he  say  A.  I  'don't  re- 
member. 

•*'Q.  Don't  remember  a  word  that"  was  said? 
A-  No,  Sir. 

•• 'Q.  Can't  tell'ua  a  Wngle  word  that  was 
■aid  b^  Simar  or  Lee  Oosttay?  A.  No,  sir;  I 
can't. 

■'  'Q.  Yon  had  aotWng  todo  vitit  them  (mean- 
ing the  chtciiB)  On  the -dth  at  all?  A.  Moiniofe 
than  I  bave  luperiiasion  oirer  EarL  He  is  there 
ander  me  and  I  remit  for  him. 

"'Q.  Tonsayyouha^eBuperrision?  A.  Well, 
I  mm  not  an  ofBcer,-  bat  1  have' t*  teft  after  Mm. 


He  tiUQs  bis  stuff  over  to  qic>    I  t*I],  him  wben 

to  return  items.'    ' 

"Plaintiffs  introduced  and  read  in  evidence 
portions  of  the  testimony  of  Earl  Sims  given 
upon  the  former  trial  of  this  case,  to  which  the 
following  questiotis  and  answers  were  given: 

"  'Q.  When  was  the  first  time  you  bad  your 
attention  directed  to  the  time  when  Mr.  Costley 
came  in  with  those  checks?  A.  Possibly  6  or  6 
fit  7  daya  later. 

"  'Q.  After  this  exchange  had  gone  to  New 
York  and  coiiae  back  and  refused  by  the  insur- 
ance company?    A.  Yes,  sir. 

"  'Q.  And  after  the  bai)k  had  found  out  the 
insurance  company  was  claiming  a  lapse  of 
the  policy?  A<  ^es,  sir;  some  week  or  10 
days  after.' 

"Bj  W.  H.  Folts,  a  witness  for  the  defend- 
ant, it  v*»  shown  that  he  was  vice  president 
iOf  the  Austin  National  Bank ;  ih%t  he  has 
been  coimeeted  with  said  bank  for  26  years; 
that  he  has  held  every  position  in  the  bank  up 
to  vice  president;  that  Earl  Sims  is  collector 
in  the  bank;  that  his  duty  is  to  go  out  and 
collect  money  or  drafts ;  that  he  has  no  author- 
ity to  make  agreements  of  any  kind  on  behalf 
of  the  bank,  and  h«e  no  authority  to  receive 
money  npon  any  agreement  that  it  shall  be  re- 
mitted within!  any  certain  time,  and  that  he 
turns  over  coUectioas  to  Mr.  Wells  to.  have  ex- 
change writtea;  that  he  files  letters  and  does 
«tker  dertcal  work;  that  Barl  Sims  had  no 
authority  to  take  certain  checks  from  Costley 
and 'Washington  and  agree  to  reinit  a  draft  to 
the  Postal  Life  Insurance  Company  on  the  day 
the  checks  were  handed  to  him ;  that  Wells  is 
the  preper  person  in  the  bank  to  apply  to  for 
exchange;  that  the  reason  the  Austin  National 
Bank  receives  the  mail  addressed  to  the  City 
National  Bank  is  that  the  Austin  National 
Bank  assumed  the  liabilities  of  the  City  Nation- 
,al  Bank,  took  over  all  their  assets,  and  among 
those  assets  were  the  policy  of  life  insurange 
on  the  life  of  William  H.  Tobin ;  that  the  mail 
bad  been  received  by  the  Austin  National  Bank ; 
-that  the  policy  of  life  insurance  was  ^Id  to 
Costley  and'  Washington  by  the  directors  of 
'the  City  National  liank ;  that  the  appellee  Aus- 
tin National  Bank  released  the  policy,  and  that 
"the  money  received  for  it  went  toward  liquidat- 
ing the  indebtedness  of  the  City  National  Bank; 
that  whenever  he  saw  one  of  the  premium  no- 
tices he  mailed  it  to  Mr.  Costley,  and  did  so ' 
on  several  occasions;  that  prior  to  learning 
about  the  transaction  of  June  6^  1913,  he  did 
not  know  that  any  employ^  of  the  bank  took 
checks  from  Mr.  Costley  and  remitted  premium's 
to  the  insurance  company;  that  the  first  be 
knew  of  it  wa?  when  he  received  a  letter  from 
the  Postal  Life  Insurance  Company  that  the 
policy  had.  been  forfeited;  that  Costley  ha? 
been  allowed  to  overdraw  his  account  only  on 
applicati<m;  that  he  had  no  blanket  privilege 
to  overdraw  as  he  saw-  fit;  that  he  had  fre- 
quently overdrawn  his  account;  that  he  ha» 
xwually  made  rarisngements  for  such  overdrafts 
•    *    * 

"Witness  further  stated  that  be  did  not  know 
Costley  and  Washington  had  been  paying  .te 
their  collector  premiums  on  the  policy  durinf; 
the .  preceding  years;  that  he.  thcnight  they 
came  in  and  beught  exchange  to  ^e  remitted  i» 
paytneDtlof  preuiunw;  his  impression;  was  that 
ii^' vouU  go  back  to  his  olB«e  'it^eut  he  'bought 
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the  exchange  and  remit  it;  that  he  did  not 
state  that  he  had  not  made  remittances  for  Mr. 
Gostley  himself,  bat  that  he  never  did  ao  as  a 
collector;  that  he  did  not  know  whether  Boyd 
Wells  ever  did  it  or  not,  but  that  if  he  did  so 
nobody  in  the  bank  called  him  down  about  it; 
that  when  he  heard  the  insurance  company  had 
forfeited  the  pcdicy  he  did  not  call  £arl  Sims 
down  for  having  done  something  he  had  no  busi- 
ness doing,  because  there  had  already  been 
enough  after  him  for  having  done  it ;  that  Mor- 
ris Hirshfeld  is  a  responsible  officer  of  the  bank ; 
that  he  is  cashier  of  the  bank;  that  it  would 
be  in  his  authority  to  agree  to  transmit  money 
for  a  customer;  that  the  teetimcmy  shows  that 
Morris  Hirshfeld  allowed  Barl  Sims  to  write  out 
the  remittance  slip,  put  it  in  an  envelope,  and 
send  it  to  the  insurance  company,  and  Hirsh- 
feld was  not  called  down  for  so  doing ;  that  he 
does  not  mean  to  say  that  all  the  notices  with 
reference  to  said  policy  were  sent  to  Mr.  Cost- 
ley,  but  that  he  mailed  quite  a  number  to  him; 
that  the  bank  never  sent  receipts  to  Mr.  Cost- 
ley  within  his  knowledge.    •    •    • 

"Witness  further  testified  that,  after  learning 
of  the  forfeiture  of  the  policy,  he  familiarized 
himsdf  with  the  facts  surrounding  the  transac- 
tion and  how  the  money  came  to  be  remitted 
and  how  it  came  to  be  sent  out  a  day  too  late; 
that  he  had  found  that  ESarl  Sims  had  actually 
taken  Ck)Stley  and  Washington's  diecks;  that 
the  remittance  had  been  made  by  Barl  Sims, 
and  that  in  the  remittance  slip  he  had  changed 
the  7  to  a  6;  that  on  September  2,  1913,  he 
gave  to  Lee  Oostley  a  certificate  to  take  with 
him  to  New  York  when  he  was  trying  to  get 
a  reinstatement  <tf  this  policy,  which  reads 
M  follows: 

"  Tb»  Austin  Kational  Bank. 

"•Austin,  Texas,   Sept.  2,  1913, 

"  "^Hiis  Is  to  certify  that  checks  dated  June 
6,  1918,  executed  by  J.  L.  Costley  and  Stark 
Washington,  respectively,  and  aggregating  $326.- 
43,  were  presented  by  the  above-named  parties 
at  this  bank  on  June  6,  1913,  in  payment  of 
premium  due  May  7,  1913,  on  policy  No.  29915, 
issued  by  the  Provident  Savings  Life  Assurance 
Society  of  New  Tork  on  the  life  of  WiUiam  H. 
Tobln,  and  were  accepted  by  this  bank  to  be  for- 
warded in  payment  of  premium. 

•'  'Wm.  H.  Folts,  V.  P.' 

"Witness  testified  as  follows:  *In  my  own 
handwriting  I  inserted  the  words  "and  were 
accepted  by  this  bank  to  be  forwarded  in  pay- 
ment of  premium,"  in  the  foregoing  certificate, 
and  there  is  a  little  explanation  I  want  to  make 
in  regard  to  it' 

"Witness  further ,  stated  In  this  connection 
that  he  made  the  above  certificate  in  order  to 
assist  Mr.  Costley  in  getting  the  policy  rein- 
stated, but  that  he  did  not  write  a  false  state- 
ment to  be  shown  to  the  insurance  company. 
He  testified  in  words:  The  things  stated  In 
the  paper  are  facts  all  right  enough.  The  body 
of  the  paper  is  written  on  the  typewriter,  and 
I  added  in  my  own  handwriting  the  addition 
t«  the  effect  that  the  diecks  were  accepted  by 
the  bank,  to  be  forwarded  in  payment  of  the 
premium ;  I  did  that  at  the  request  of  Bonldin 
Rector.  He  said  he  wanted  it  as  strong  as 
poMlMe.  ^at  addition  I  made  to  the  paper 
stated  a  fact ;    Shns  took  the  dieoks  that  way.' 

"Witness  farther  testified  that  Costley  always 


took  quite  a-  number  of  days  of  grace  aUow«d 
him,  and  that  he  (the  witness)  talked  with  him 
about  it,  and  told  him  he  had  bettw  be  careluL 
He  testified:  'I  warned  him  on  several  occa- 
sions to  be  careful  about  it ;  that  he  was  going 
to  forfeit  his  policy.' 

"Witness  testified  that  on  his  oral  deposi- 
tion, in  answer  to  the  following  question:  'Q. 
Have  you  ever  remitted  any  life  insurance 
premiums  for  other  ];>eople  besides  Mr.  Cost- 
ley  and  Mr.  Washington 7* — he  answered:  'Ob 
yes,  a  great  many.  •  •  •  Yes;  we  freqaoit- 
ly  do  it  at  their  request  I  say  frequaitly;  I 
wiU  say  ocasionally;   put  it  that  way.' 

"Witness  further  testified  that  he  had  never 
refused  to  do  so;  that  he  did  so  for  the  pur- 
poses of  remitting  life  insurance  preminma,  as 
well  as  in  other  lines  of  business  whenever  the 
bank  was  called  upon  to  do  it,  and  that  such 
business  was  in  the  regular  line  of  banking 
business. 

"Witness  testified  that  Mr.  Hirshfeld.  the 
cashier,  knew  of  the  remittance  of  June  6th 
before  it  was  sent  out  of  the  bank,  because  of 
the  fact  that  it  was  signed  by  Hirshfeld  as 
cashier. 

"Witness  testified  as  follows:  'It  is  not  a 
fact  that  our  bank  does  not  observe  the  business 
hours  from  9  a.  m.  to  3  p.  m.,  and  that  we 
have  to  keep  the  bank  opoi  until  considerably 
later  than  3  o'dock.  The  bank  is  not  kept 
open,  but  we  try  to  wait  on  the  customers  after 
3  o'clodc,  and  all  the  business  .that  comes  in 
after  3  o'dock  is  held  over  nntU  the  next  day. 
We  do  not  dose  the  doors  at  3  p.  m.  We  try 
to  accommodate  customers  when  they  come  in. 
All  the  banks  have  found  it  impracticable  to 
hew  to  the  line  in  regard  to  the  3  o'dock  dos- 
ing, and  quite  a  number  of  people  come  in  to 
transact  business  after  3  o'dock.  However, 
our  books  dose  at  S  o'dodk,  and  the  cash  has 
to  be  balanced.  •  ♦  •  If  you  should  go  into 
the  bank  at  4  o'dock  this  afternoon  and  want 
to  buy  exchange,  the  bank  would  take  your  mon- 
ey and  give  your  exchange;  that  would  neces- 
sitate some  bookkeeping  the  next  day.' 

"On  redirect  examination  witness  testified 
that  he  wrote  the  certificate  above  quoted  in 
order  to  aid  Mr.  Costley  in  getting  the  policy  re- 
instated; that  the  statement  was  prepared  by 
Mr.  Rector  in  part,  but  that  it  was  rewritten 
at  the  bank  by  the  stenographer  at  tl)e  bank, 
and  in  addition  to  that  he  added  in  his  own 
handwriting  the  last  sentence;  that  he  does 
not  think  Mr.  Costley  said  anything  to  him 
about  the  bank's  liability  until  after  the  certifi- 
cate was  written  and  he  had  failed  to  get  the 
Postal  Life  Insurance  Company  to  reinstate  the 
policy,  but  that  he  did  not  state  as  a  positive 
fact  that  such  statement  as  to  the  bank's  lia- 
bility was  not  made  before  Mr.  Costley  went 
to  New  Tork,  and  before  the  statement  was  writ- 
ten. 

"On  rebuttal  it  was  shown  by  appelUint  J.  T.^ 
Oostley  that  appellants,  Washington  knd  Cost- 
ley,  never  received  at  any  time  any  notice  or 
other  communication  from  the  Postal  Ijife  In- 
surance Company  or  the  Provident  Savings  lift 
Assurance  Sodety  of  New  York  tiirougfa  the 
mail;  that  such  onnpaniM  did  not  have  notic* 
of  the  assignment  from  the  Olty  Natioiud  Bank 
to  them,  but  all  the  notioes  and  commonications 
Came  through  appellee  hank  to  them:  that  he 
stated  to  Folt%  vice  pnaidMit  of  aivdlee  bank. 
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directly  after  the  policy  was  forfeited,  that  he 
erpectad  to  hold  the  bank  UaUe,  but  that  his 
first  desire  was  to  get  the  policy  reinstated;  that 
Costley  and  Washington,  appellants,  had  had 
possession  of  the  transfer  or  assignment  of  the 
policy  at  all  times  since  its  making  in  their 
poaaeseioo,  and  while  they  had  several  confer- 
ences and  commonicatioas  from  N.  T.  Shumate, 
the  state  agent  of  the  Provident  Savings  Life 
Assoranoe  Sodety,  with  reference  to  said  poli- 
cy, yet  that  no  notice  was  ever  given  to  either  of 
said  companies  of  their  assignment  of  the  same." 

[1]  There  Is  aome  conflict  In  the  testimony, 
e^edally  that  given  by  appellant  Oostley  and 
Earl  Sims  concerning  wbat  occarred  wtiai 
the  former  delivered  to  the  latter  the  two 
diecka  on  June  6th,  and  conoewntng  the  exact 
time  wheu  such  delivery  was  made.  It  was 
the  province  of  the  Jury  to  pass  upon  the 
credibility  of  those  wltaeaaeB,  and  to  accept 
as  true  the  testimony  given  by  the  witness 
Sims,  which  testimony  supports  the  finding 
of  the  jury  to  the  effect  that  Oostley  did  not, 
on  the  occasion  In  question,  inform  Sims  that 
June  6,  1913,  was  the  last  day  that  the  pre- 
mium could  be  maUed,  or  otherwise  remitted, 
and  did  not  direct  him  to  make  such  remit- 
tance on  that  day.  Bis  testimony  also  sup- 
ports the  finding  to  the  effect  that  Oostley 
did  not  deliver  the  checks  to  him  until  after 
3  o'dod^,  and  that  he  did  not  agree  to  make 
snch  remittance  on  that  day,  aud  that  he  was 
not  guilty  of  negligence  in  failing  to  so  remit 
the  premium. 

We  are  also  of  the  oplnloQ  that  the  testi- 
mony sustains  the  finding  of  the  Jury  to  the 
effect  that  at  the  time  Coetley  delivered  the 
diecks  to  Sims,  it  was  not  within  the  con- 
templation of  either  that  In  order  to  prevent 
a  forfeiture  of  the  policy  It  was  necessary 
that  the  remittance  of  the  premium  be  placed 
in  the  mails  on  that  day.  True  It  is  that 
when  tlie  remittance  was  received  Sims  had 
before  him  the  notice  whidi  had  been  sent  by 
the  Insurance  company,  and  which  stated  on 
Its  face  that  the  payment  of  the  premium 
must  be  made  on  or  before  the  6th  day  of 
June,  1913,  but  that  did  not  show  or  indicate 
that  If  the  remittance  iwas  placed  in  the  post 
office  CD  that  date  it  would  prevent  a  for- 
feiture. As  the  notice  referred  to  had  been 
placed  in  his  hands  as  collector  for  the  bank, 
in  the  absence  of  any  further  knowledge,  he 
might  reaB(mably  presume,  as  Ids  testimony 
shows  he  did,  that  if  the  money  to  cover  the 
premium  was  paid  into  the  bank  on  the  6th 
day  of  June,  that  fact  would  constitute  pay- 
ment of  the  premium  within  the  purview  of 
the  notice.  It  may  be  conceded  that  Mr. 
ilirshfeld  and  other  officers  of  the  bank 
would  have  known  differently,  but  the  proof 
does  not  show  that  any  such  officer  had  any 
knowledge  of  the  transaction  until  the  fol- 
lowing day,  which  seems  to  have  been  too 
late  to  prevent  the  forfeiture,  unleas  it  be 
that  the  bank  was  in  fact  the  agent  of  the 
iBsuranoe  company,  with  authority  to  collect 


the  premiom,  a  question  which  is  not  neca» 
sary  for  this  coiurt  to  deddek 

It,  3]  Appellants  did  not  claim  tliat  any 
contnict  was  atade  with  any  one  connected 
with  Che  bank  conceraing  the  remittaace  of 
the  money  to  pay  the  prendum,  except  Earl 
Sims;  and,  whUa  Mr.  Oostley  testified  dif- 
ferently, according  to  Earl  Sims'  testimony, 
no  agreement  was  made  to  the  effect  that 
tbe  remittance  would  be  placed  in  the  post 
office  on  the  6th  day  of  June,  IdlS.  Besides, 
if  such  agreement  was  made  as  testified  to 
by  Costly,  the  evidence  fails  to  show  that  it 
was  based  upon  any  valuable  consideration. 
Ttiis  disposes  of  the  ground  of  liability  rest- 
ing upon  contract.  GHie  other  alleged  ground 
of  Uabtlity  wbidi  is  predicated  upon  negli- 
gence on  the  part  of  the  bank  is  also  dis- 
posed  of  adversely  to  appellants  by  the  find* 
lugs  of  the  Jury. 

[4,  t]  WhfUi  tbe  questioa  of  contract  la 
^Iminated,  tbe  case  stands  in  this  attitude : 
Primarily,  it  was  appellants'  duty,  and  not 
tbe  duty  of  tbe  bank,  to  see  to  it  that  the 
premium  was  paid  to  the  insurance  company 
in  time  to  avoid  a  forfeiture  of  the  policy. 
The  fact  that  the  bank  voluntarily  undertotA 
to  aid  awellants  in  accomplishing  that  re- 
sult did  not  require  of  it  the  exercise  of  that 
degree  txt  diligence  which  rested  upon  ap- 
pellants, and  which  would  have  rested  upon 
tbe  bank  if  it  had  entered  Into  a  contract 
to  do  that  which  was  necessary  to  prevent 
the  forfeiture.  In  fact,  as  it  re«rted  under 
no  legal  obligation  to  appellants,  it  is  diffi- 
cult to  see  how  tbe  bank's  negligence,  if  it 
had  been  shown,  could  relieve  appellants 
from  their  own  negligence  in  failing  to  make 
tbe  remittance  themselves,  or  causing  it  to 
be  made  wltbin  time  to  prevent  the  forfei- 
ture. That  appellants  were  guilty  of  negli- 
gence in  that  reejiect  is,  we  ttUnk,  quite  clear 
from  tbe  testimony,  and  especially  that  given 
by  tbe  witness  Sims;  and  as  the  bank  inter- 
posed a  plea  of  c<mtributory  negligence  as  a 
defense,  and  as  that  issue  was  not  submitted 
to  the  Jury,  and  tbe  court  was  not  requested 
to  submit  it,  if  it  were  necessary  to  an  af- 
firmance of  the  Judgment  tbe  statute  relating 
to  special  issues  would  require  us  to  presume 
that  tbe  court  found  that  appellants  were 
guilty  of  contributory  negligence. 

We  rule  against  appellants  upon  all  tbe 
questions  presented  in  their  brief,  complain- 
ing of  the  court's  charge,  the  refusal  of  re- 
quested charges,  aud  relating  to  the  admisst- 
bility  of  testimony. 

[I]  Appellants  also  complain  of  tbe  action 
of  tbe  trial  court  because  it  compelled  .them, 
ov«r  their  objection,  and  after  they  bad  ex- 
hausted  their  peremptory  challengee,  to  ac- 
cept a  Juror  who  was  shown  to  be  a  customer 
of  the  bank  for  many  years,  during  which 
time  tbe  bank  had  sometimes  been  indebted 
to  him,  and  he  bad  sometimes  been  indebted 
to  the  bank.  The  Juror  testified  that  tbe 
facts  referred  to  would  not  influence  him  in 
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ieddlug  the  case;  the  substance  of  his  testl* 
mony  being  that  lie  bad  no  bias  or  prejudice 
as  to  eltber  party,  and  could  try  the  case 
fairly  acoordlag  to  the  law  and  the  testimo- 
ny. The  trial  judge  bad  the  juror  before 
him,  and  was  In  a  much  better  position  than 
we  afte  to  determine  his  qualifications,  and 
the  record  does  not  show  that  the  judge 
abased  his  discretion  in  that  regard. 

[7]  The  further  contention  is  made  that 
the  case  should  be  teversed  because  of  mis- 
conduct of  some  or  all  of  the  jurors.  The 
testimony  upon  that  subject  shows  that 
some,  if  not  all,  of  the  jurors,  in  passing  up- 
on  the  question  of  negligence  up<m  tlie  part 
of  Earl  Sims,  stated,  in  substance,  that,  la 
their  opinion,  appellant  Costley  was  mot« 
guilty  of  negligence  than  was  Elarl  Sims. 
In  fact,  one  of  the  jurors  testified  that  be 
and  perhaps  others  ^ated  that  they  were 
satisfied  that  somebody  was  guilty  of  neg- 
ligence in  not  sending  oS  the  money  to  pay 
the  premium  in  time,  but  that  appellant  Cost- 
ley  was  the  one  who  was  guilty  of  such 
negligence,  and  not  Earl  Sims.  We  think 
the  course  pursued  by  the  jury,  and  the 
statements  and  arguments  referred  to,  do 
not  i*ow  any  misconduct  We  agree  with 
the  jury  that  some  one  was  guilty  of  negli- 
gence in  the  matter  referred  to,  and  if  the 
jury  accepted  the  testimony  of  Barl  Sims, 
as  they  had  the  right  to  do,  it  was  quite 
natural,  and  not  improper,  for  them' to  say, 
in  discussing  the  matter  among  themselves, 
that  Costley  end  not  Sims  was  the  negligent 
party.  In  fact,  It  would  be  a  difficult  matter 
to  make  an  argument  upon  the  proposition 
that  Sims  was  not  guilty  of  negligence  with- 
out making  the  statement  that  If  any  negli- 
gence was  shown  Costley  was  the  person  who' 
committed  the  same. 

Appellants  were  not  related  to,  nor  credi- 
tors of  either  Dr.  Tobln  or  his  wife;  and 
therefore  counsel  for  the  bank  contend  that 
appellants  had  no  insurable  Interest  in  the 
life  of  Dr.  Tobtn,  and  that  the  Judgment 
should  be  afBrmed  for  that  reason.  On  the 
Other  hand,  counsel  for  appellants  contend 
that  as  the  policy  was  sold  to  satisfy  the 
debt  of  a  creditor  of  the  Toblns,  any  one  bad 
the  right  to  purchase  It,  and  that  the  City 
National  Bank  who  purchased  it  at  that  sale 
bad  the  world  for  a  market,  and  was  enti- 
tled to  sell  it  to  any  one. 

The  briefs  and  argument  of  counsel  for  tbe 
respective  parties  also  present  the  question 
as  to  what  would  constitute  the  measure  of 
damage  If  appellants  should  recoTer.  Tbe 
questions  referred  to,  as  welt  as  some  others 
presented,  are  Interesting,  and  some  of  them 
are  not  free  from  difficulty,  but  it  is  not  nec- 
essary that  any  of  tbem  be  decided  in  this 
case,  and  we  make  no  ruling  upon  them. 

No  reversible  error  has  been  shown,  and 
the  judgment  is  affirmed. 

Affirmed. 


FROST  T.  SMITH  et  al.    (N«.  8954.) 

(Goort  of  OivU  A|K>«als  of  Texas.    Austin. 

Nor.  6k  101&    Behearlnc  Denied 

Jam.  2,  1819.) 

1.  Attachment  (S=>309-OPBnuiG  and  Clos- 
ing—Aduissionb. 
Claimant  of  attached  property,  who  alleged 
ownership,  did  not,  by  admitting  for  purpose  of 
opening  and  closing  that  plaintiiEB  bad  good 
cause  of  action  as  set  forth,  under  District  and 
County  Court  Rule  81  (142  S.  W.  zx),  admit 
that  he  was  not  owner  of  property. 

2;  OONTBACTB    ®=»174— GoNRBtrcnoR. 

A  proviso  or  exception  Incorporated  in  a 
written  instrument  will  be  constnied  as  a  limi- 
tation upon  the  language  which  precedes  it 

3.  Tbtal   <8=2B(1)— Opsnino  And  Closing— 
OiiAiMB  OF  Third  Pastisb. 

In 'action  involving  ownership  of  attached 
property  daimed  by  third  party  where  court 
mled  that  burden  of  proving  title  was  np<Hi 
claimant,  claimant  was  entitled  to  open  and 
conclude  without  invoking  District  and  County 
Court  Rule  31  (142  S.  W.  zx). 

4.  ElviDENOK   «3>478(0)  —  OninoR  —  Own- 

BBSHIP. 

Claimant  of  attached  property,  who  has 
not  seen  property,  shoold  be  limited  in  testifying 
to  stating  the  facts  and  should  leave  it  to  the 
court  and  jury  to  determine  whether  or  not 
such  facts  show  ownership  without  Iiimself  ex- 
pressing an  opinion  thereon. 

6.  A^FKAT  AMD  BuoB  «es>1066(l)  —  Hakic- 
LESS  Bbbok— Opinion  Evidkncb. 
In  action  invtdving  ftwnerahip  of  attached 
property,  exclusion  of  opinion  of  claimant  as  to 
his  ownership  of  property  was  not  reversible 
error,  where  it  did  not  appear  that  creditors 
bad  sustained   injury  by  reason   thereof. 

&  BviOEIfCB    «CS»181  —  PABOIi  Bvidence  — 
TlI^eBAHS. 

In  action  involving  ownership  of  attached 
automobile  claimed  by  third  party  parol  evi- 
dence of  claimant's  telegrams  to  attachment  de- 
fendant for  purpose  of  showing  title  was  admis- 
sible without  accounting  for  their  absence ;  the 
telegrams  not  being  basis  of  the  action. 

Appeal  from  District  Ooort,  McdJennan 
County;   Geo.  N.  Denton,  Judge. 

Action  by  W.  H,  Smith  and  others  against 
C.  E.  Frost  Judgment  for  plaintiffs,  and 
defendant  appeals.    JEteversed  and  remanded. 

Marshall  Surratt,  of  Waco,  for  appellant. 

R.  H.  Kingsbury,  Nat  Harris,  Bt^gess  & 
Naman,  F.  M.  Flt^atrick,  W.  L.  Bason,  and 
W.  B.  Carrington,  all  of  Waco,  for  appellees. 

KEY,  C.  J.    W.  H.  Smith,  L.  Fred  and 

Sidney  Herz,  doing  business  under  tbe  name 
of  Herz  Bros.,  the  Goldstein-Migrf  Company, 
a  corporation,  Sanger  Bros.,  a  firm  oompoeed 
of  several  partners,  Texas  Power  &  Lrigbt 
Company,  and  Alex   Flts^atriek,   seiverally. 


®s>Foi  other  cases  see  sam*  topic  and  KEY-NUMBER  in  all  Key-Numbered  Dlgesta  and  Indezaa 
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aased  wrUs  of  uttadunent  t9  tie  levied  npoo 
a  certain  antomobUe  found  by  tbe  8b«rlff  In 
a  certain  garaoe  In  tbe  city  of  Waoo,  Tex, 
In  each  of  the  writs  referred  to*  Clayton, 
Gordon,  and  Hugh  Boggs,  alleged  to  con- 
pose  the  firm  of  Boggs  Broa,  were  defend- 
ants, and  the  property  jref  etsed  to  was  levied 
upon  as  their  property.  Thereafter,  0.  B, 
Frost  made  and  dellrered  to  the  sheriff  who 
lerl6d  sach  writs  a  clalroaut'a  affidavit  and 
boad.  as  prescribed  by  statute,  In  which  be 
alleged  that  he  was  the  owner  of  the  auto- 
mobUe,  and  claimed  the  same  In  good  faith. 
The  statutory  bond  which  accompanied  the 
claimant's  affidavit  also  recited  Qie  fact  of 
the  Issuance  and  levy  of  the  writs  refer- 
red to. 

The  persons  heretofore  referred  to  as  hav- 
ing caused  their  writs  to  be  levied  upon  the 
property  In  controversy  filed  their  several 
written  petitions  against  0.  E.  Frost,  styling 
themselves  "plaintiff"  and  Frost  "defendant," 
alleging  the  Issuance  and  levy  of  their  sev- 
eral writs ;  that  C  E.  Frost  had  filed  a  claim- 
ant's affidavit  and  bond;  that  he  was  not 
the  owner  of  the  automobile  referred  to  at 
the  time  It  was  seized  under  such  writs,  nor 
at  any  other  time;  and  that  the  same  be- 
longed to  the  firm  of  Boggs  Bros.,  and  was 
subject  to  seizure  and  sale  for  the  payment 
of  their  claims  against  Boggs  Bros.  Two  of 
them,  L.  Fred  and  Alex  Fitzpatrlck,  filed 
their  petitions  on  the  14th  day  of  April,  1917. 
Some  of  the  other  petitions  were  filed  t^vo, 
asd  some  three,  days  later. 

On  April  16,  1917,  CS.  E.  Frost,  as  defend- 
ant, filed  an  answer,  which  upon  its  face 
ptirports  to  be  a  reply  to  the  petitions  filed 
b;  each  of  the  defendants;  and  in  which, 
:imong  other  things,  and  in  bddltion  to  a 
general  denial,  be  alleged  that  he  was  the 
oaner  and  in  possession  of  the  property 
>ried  upon  at  the  time  of  such  levies,  and 
'hat  It  was  not  subject  to  their  execution  or 
attachment  for  the  payment  of  any  debts 
•iue  to  either  of  the  plaintiffs  by  the  de- 
■'endants  In  the  respective  writs.. 

The  trial  court  ruled  that  the  burden  of 
;roof  was  upon  Frost  upon  the  issue  of  title 
10  the  automobile;,  and  thereupon  Frost 
;uade  an  admission  of  record  in  the  language 
cf  Rule  31; 

"That,  the  plaintiffs  and  M(d)  of  them,  bad  a 
euid  cause  of  action  as  set  forth  in  their  peti- 
tlnss  except  so  far  as  it  may  be  defeated  in 
s-hole  or  in  part  by  the  facts  of  the  answer  con- 
stituting a  good  defense." 

After  that  admlaelon  we*  made,  the  ooart 
■lUed  tbat  the  defendant  Frost  was  entitled 
to  (fpea  and  conclude  in  addndng  evidance 
:od  in  argunent.  Considerable  time  was 
;hen  consumed  in  passing  upon  and  receiv- 
lag  testimony,  after  wliicb  the  court  instruct- 
J  the  jury  to  return  a  verdiet  f  qv  the  plain- 
tiffs against  Ox  defendant  Frost  and  the 
Hirety  on.Usbon«l,  (orBpecified  sums;  which 


rerdlet  was  returned,  and  iudgment  accord- 
ingly wtered.  Defendant  Frost  has  prose* 
outed  this  ainteaL 

We  aaatain  the  assignmenta  wklch  com* 
plain  of  the  actl<m  of  the  trial  court  in  per- 
emptorily tastmcting  a  verdict  foi*  the  plain- 
tUTB,  and  most  of  the  assignments  which 
complain  because  of  the  exclusion  of  certain 
testimony  offered  by  the  defendant. 

It  seems  that  the  trial  Judge  finally  reach- 
ed the  conclusion  that,  by  the  admission  made 
by  appellant  In  conformity  with  Rule  SI,  the 
question  of  title  to  the  property  levied  upon 
was  conceded  to  be  in  the  Boggs  Bros.,  and 
not  in  the  defendant  Frost,  at  the  time  the 
plaintiffs'  writs  were  levied  ni>on  It;  and 
therefore,  notwithstanding  the  testimony 
bearing  upon  that  issue,  the  plaintiffs  were 
entitled  to  Judgment 

If  the  trial  court  was  correct  in  that  »Iewj 
the  Judgment  should  be  affirmed;  but,  If  It 
was  not  correct,  the  question  of  ownership  of 
property  should  have  been  submitted  to  the 
Jury;  and  therefore  the  case  must  be  re- 
versed. This  requires  a  construction  of  Rule 
31  (142  S.  W.  XX),  which  reads  as  follows; 

"The  plaintiff  shall  h|ve  the  right  to  open  and 
conclude  both  in  adducing  his  evidence  and  in 
tiie  argument  unless  the  burden  of  proof  of  the 
whole  case  under  the  pleadings  rests  up<»  the 
defendant  or  tinless  the  defendant  or  aQ'  of  the 
defendants,  if  there  should  b6  more  than  one, 
shall,  after  the  issnes  of  fact  are  settled  and 
before  the  trial  commences,  admit  that  the 
plaintiff  has  a  good  Cause  of  action  as  get  forth 
in  the  petition,  except  so  far  as  it  may  be  de- 
feated, in  whole  or  in  part,  by  the  facts  of  the 
answer  constituting  a  good  defense,  which  may 
be  established  on  the  trial;  which  admission 
shall  be  entered  of  record,  when  the  defendant, 
or  the  defendants,  if  more  than  one,  shall  have 
the  right  to  open  and  conclude  in  adducing  the 
evidence  and  in  the  argument  of  the  cause." 

In  the  leading  case  of  Smith  v.  Traders' 
National  Bank,  74  Tex.  641,  12  S.  W.  221, 
our  Supreme  Court  held  that  the  admission 
made  in  that  case  must  be  construed  to  mean 
that  the  defendant  admitted  every  fact  al- 
leged in  the  petition  which  was  necessary  for 
the  plaintiff  to  establish  In  the  first  instance 
to  enable  him  to  recover,  but  did  not  admit 
allegations  In  the  petition  which  merely  de- 
nied new  matter  allied  In  the  answer,  the 
burden  of  proof  of  which  was  upon  the  de- 
fendant, and  the  court  said: 

"We  think  the  court  below  erred  in  hia  coa- 
chision  as  to  the  scope  and  effect  of  the  admis- 
sion. It  is  a  general  rule  of  the  common  law 
that  a  party  who  has  the  affirmative  of  the 
issue  has  the  right  to  open  and  concljide.  The 
admission  in  this  case  is  ia  the  language  of 
Hule  31  of  Rules  of  Practice  for  the  Pistrict 
Courts.  The  manifest  purpose  of  this  rule,  was 
to  secure  to  a  defendant  the  right  to  open  and 
conclude  when- upon  the  real  issues  in  the' case 
the  burden  of  proof  rests  upon  him;  that  is  t» 
say,  when  his  defense  is  in  the  nature  of  a 
confession  and  avoidance  of  the  plaintiff's  ac- 
tioa,  he  is  permitted  to  admit  the  piiraa  .facie 
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case  of  the  plaintiff  altfaongh  it  is  denied  by  hla 
pleaditigB,  and  to  open  the  case  by  iatrodncing 
evidence  to  establish  the  afflrmattre  defense  he 
has  set  np.  The  rule  is  intended  to  secure  a 
valuable  ricfat  and  is  Just,  and  it  should  hare  a 
leasonable  and  i>racticable  application.  To  con- 
strue it  BO  as  to  accomplish  in  a  reasonable  and 
practical  ma^er  its  object,  an  admission  made 
in  the  very  language  of  the  rule  must  be  con- 
strued to  mean  that  the  defendant  admits  every 
fact  alleged  in  the  petition  whidi  it  is  necessary 
for  the  plaintiff  to  establish  in  the  first  instaoee 
to  enable  him  to  recover,  but  does  not  admit 
allegations  in  the  petition  which  merely  deny 
new  matter  alleged  in  the  answer,  the  burden 
of  the  proof  of  which  is  upon  the  defendant. 
Any  other  construction  would  enable  the  plain- 
tiff to  deny  the  defendant  the  right  to  open  and 
condude  upon  his  affirmative  defense  by  simply 
amending  the  petition,  as  was  done  in  this  case, 
and  alleging  the  contrary  of  tJlte  defenses  set 
np  in  the  answer. 

"The  answer  in  this  case  set  np  a  defense  In 
eonfesBifm  and  avoidance  of  the  action.  1 
Cbitty's  Pleading,  p.  6Uk.  The  plaintiff  was  not 
bound  to  allege  in  its  petition  that  it  became 
the  holder  of  the  note  for  a  valuable  considera- 
tion without  notice.  It  was  incumbent  upon 
the  defendant  in  order  to  make  his  defense  to 
show  the  ccoitrary.  He  was  bound  to  allege 
and  prove  the  want  of  consideration  and  that 
the  plaintiff  hod  notice  when  it  became  the 
holder  of  the  note.  In  admitting  the  plaintiff's 
cause  of  action,  'except  in  so  far  as  it  mii^t  be 
defeated  by  the  facts  of  the  answer,'  etc,  he 
does  not  purport  to  admit  the  allegations  of  the 
Iietition,  but  merely  to  admit  that  the  plaintiff 
has  a  prima  facie  case,  and  eicpressly  dedines 
to  admit  any  fact  inconsistent  with  the  new 
matter  alleged  in  his  answer." 

It  may  be  doubted  If  the  role  was  Intend- 
ed to  have  appUcatloa  to  any  caaes  except 
those  in  which  a  defendant  has  filed  a  plea 
In  the  nature  of  a  confession  and  avoidance. 
In  fact,  such  seems  to  have  been  the  view  of 
the  Supreme  Court  when  the  case  quoted 
ftom  was  decided,  because  it  is  therein  stat- 
ed that  the  manifest  purpose  of  the  rule  was 
to  secure  to  a  defendant,  who  had  filed  such 
plea,  the  rlg^t  to  open  and  conclude.  In  the 
case  at  bar  no  such  plea  was  filed.  The 
plaintiffs  alleged  that  the  property  upoa 
which  their  attachments  had  been  levied  be- 
longed to  the  Boggs  Bros.,  and  was  subject 
to  seizure  and  sale  to  pay  their  debts.  The 
defendant  fiJed  no  plea  that  would  consti- 
tute  a  defense,  U  the  plaintiffs'  allegations 
were  tme,  but  merely  denied  their  truth, 
and  alleged  that  the  property  belonged  to 
him,  and  was  not  subject  to  the  payment  of 
the  plaintiffs'  claims  against  the  Boggs  Bro& 
That  was  not  a  plea  in  confession  and  avoid- 
ance. If  Bule  81  has  any  application  to 
cases  In  which  no  plea  In  the  nature  of  con- 
fession and  avoidance  has  been  filed,  then 
the  only  reasonable  construction  that  can  be 
placed  npon  it  Is  to  hold  that  an  admission 
In  the  language  of  the  rule  admits  that  the 
pUdntUTs  testimony  will  establish  a  prima 
fkcl*  ease,  and  entitle  him  to  recover,  unless 


the  defendant  produces  testimony  anffldent 
to  overcome  such  prima  fade  case  In  behalf 
of  the  plaintiff,  and  shows  that  the  issue  of 
fttct  referred  to  In  the  defendant's  answer 
Ebonld  be  dedded  In  his  favor.  We  say  that 
such  la  the  only  leasonaMe  constmdlon  to 
be  placed  upon  the  rnle  in  its  application  to 
that  class  of  cases,  because,  If  it  la  gllrea  the 
same  constmctlon  which  was  given  to  It  by 
onr  Supreme  Conrt  In  Smith  v.  Bank,  sapra, 
and  held  to  admit  all  the  material  a^ega- 
tlons  In  the  plaintiff's  petltton,  then  the  re- 
sult would  be  that,  it  a  defendant  In  that 
class  of  cases  files  an  admission  in  the  very 
language  of  the  rule,  he  thereby  abandons 
his  plea,  whidi.  If  true,  wonld  show  that 
the  plaintlif  was  not  entitled  to  recover,  and 
In-  effect  confesses  Judgment  in  favor  of 
plaintiff.  Such  a  construction  of  the  rnle 
would  render  it  of  no  value  to  a  defendant, 
except  in  cases  where  a  plea  in  the  nature 
of  confession  and  avoidance  had  been  filed. 
However,  it  seems  to  have  been  so  ctmstrued 
in  Meade  v.  Logan,  110  8.  W.  189,  dedded  by 
the  Texarkana  Court  of  Civil  Appeals,  and 
Workman  v.  Bay,  180  S.  W.  291,  dedded  by 
the  Amarillo  Conrt  of  Civil  Appeals. 

Those  cases  were  trespass  to  try  title  to 
real  estate;  and.  In  addition  to  a  general 
denial  and  plea  of  not  guilty,  the  defendants 
had  filed  pleas  of  Undtation ;  and  thereafter. 
In  order  to  obtain  the  privilege  of  opening 
and  concluding,  they  filed  admissions  In  the 
language  of  Bnle  81;  and  the  appellate 
courts,  referred  to,  held  that  the  effect  of  the 
admission  constituted  an  abandonment  of 
the  defendant's  answers,  indndlng  their 
pleas  of  limitation,  and  entitled  the  plain- 
tiffs to  have  Judgment  rendered  in  their  fa- 
vor. 

With  due  respect  to  the  able  courts  who 
dedded  those  cases,  we  are  of  opinion  that 
they  placed  an  Improper  construction  upon 
the  admissions  filed  in  said  cases. 

In  Wolnltzek  v.  Lewis,  183  S.  W.  822,  the 
Galveston  Court  of  Civil  Appeals,  In  a  case 
in  which  thf  re  was  no  plea  of  confession  and 
avoidance,  but  In  which  the  defendant  spe- 
cifically denied  the  existence  of  a  fact  nec- 
essary for  the  plaintiff  to  prove,  said  It 
would  be  unjnst  to  the  defendant,  who  had 
filed  an  admission  In  the  language  of  the 
rule,  to  hold  that  he  Intended  therelqr  to 
abandon  that  portion  of  his  answer;  and 
therefore  the  court  held  that  the  trial  court 
ruled  correctly  In  refusing  to  permit  the  de- 
fendant to  open  and  conclude. 

[1]  We  agree  with  that  court,  and  bold 
that  to  place  sadi  a  const  mcUon  npon  snch 
<in  admission  In  a  case  where  there  was  no 
plea  In  the  natnre  of  confession  and  avoid- 
ance would  be  to  hold  that  by  filing  snch  ad- 
mission the  defendant  had  oncondltlonally. 
and  wlthont  reservation,  admitted  sndi  state 
of  facts  as  entitle  the  plaintiff  to  Jodgment; 
whereas,  an  admission  cotidted  la  the  Ian- 
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gnage  of  the  role  cAows  upon  Its  faoe  tbat 
the  defendant  doee  not  intend  t«>  make  any 
such  admisdon,  beoause  socb  admission  Is 
qualified  by  the  lanpiage,  "except  so  far  as 
It  mar  be  defeated,  in  whole  or  in  part,  by 
the  facts  of  tlie  answer  constitntlng  a  good 
defense,  which  may  be  established  on  tba 
trial." 

[2]  The  exception  incorporated  in  the  ad- 
mission cdkoWB  by  itts  terms  that  it  was  sot 
Intended  to  alMmdon  every  defense  asserted 
in  tile  defendanfb  answer  and  thereby  con- 
fess Judgment  in  behalf  of  the  opposite 
party,  and  the  langaa{(e  of  the  exoeption  is  as 
much  entitled  to  consideration  in  airirlng 
at  the  Intent  of  the  maker  of  the  instrument 
as  ai«  the  words  which  precede  It.  In  fact, 
the  general  rule  is  tbat  a  proviso  or  excep- 
tion incorporated  in  a  wrlttan  instni9>«at 
wUl  be  eonstmed  as  a  limltatton  upon  tbe 
language  which  precedes  It,  and  we  know  of 
no  reason  why  that  role  should  not  hare  ap- 
plication in  the  construction  of  the  rule  in 
questloB,  or  an  admiaainn  coached  in  the  lan- 
guage of  the  rule.  Hence  we  conclude  that 
the  coort  erred  in  the  construction  placed 
upon  the  admission  in  tills  case,  and  in  di- 
recting a  reidict  for  Ute  defendantB,  ttod 
thereby  denying  to  "the  plaintiff  tiis  right  to 
hare  the  Jury  pass  upon  the  question  of  title 
to  tiie  property. 

In  reaching  this  conclualon,  we  do  not 
deem  It  necessary  to  definitely  determine 
whether  or  not  Bole  SI  is  Umited  to  cases  In 
which  a  plea  in  the  nature  of  a .  confession 
and  avoidance  has  been  filed,  as  we  do  not 
suppose  the  rule  will  be  invoked  upon  anoth- 
er trial,  fOr  reasons  which  will  now  be 
stated. 

[3]  The  defendant  made  no  attack  upon 
the  legality  or  regularity  of  the  writs  which 
had  been  levied  upon  the  property.  Their 
issuance  and  levy  were  admitted  in  his 
sworn  claim  and  in  his  bond,  and  the  only 
issue  that  was  presented  by  the  pleadings 
was  that  of  title  to  the  property  which  had 
been  levied  upon.  Ft  Worth  Pub.'  Co.  v. 
Hitson,  80  Tex.  234,  14  S.  W.  843,  16  S.  W. 
551;  StlU  V.  XV>cke,  86  Tex.  718,  2  S.  W.  69; 
HUl  V.  Patters(m,  191  S.  W.  621.  "Sbia  be- 
ing tbe  case,  and.  the  court  having  ruled  that 
the  burden  of  proof  was  upon  the  defendant 
upon  the  issue  of  title  to  the  property,  he 
was  thereby  dasslfled  as  the  real  plalntilff 
in  the  case;  and,  such  being  bis  status,  he 
was  entitled  to  open  and  conclude  by  the 
rules  of  the  common  law,  and  without  in- 
voking Rule  31. 

The  plalntlfC  Frost  and  the  Boggs  brothers 
testified  at  the  trial  by  written  deposition, 
and  ttw  trial  court  sustained  several  objec- 
tions to  portions  of  their  testimony;  and 
those  rolings  are  assigned  as  error.  For  in- 
stance, tbe  court  sustained  an  oldection,  and 
did  not  pexmit  the  plaintiff's  teettoony  in 
whidi  he  stated  tbat  be.  was  tbe  owner  of 


the  BUtomobUe  in  aaestlon ;  tibe  objection  be- 
ing that  his  answer  involved  bis  conclnsloa 
or  opinion  based  upon  certain  facts,  and 
therefore  was  nfot  admlaslble.  Many  courts 
have  held  that  such  testimony  Is  admissible 
as  a  general  rule,  and  some  have  held  that 
it  is  admissible  even  where  the  question  of 
title  to  personal  property  is  being  litigated; 
while  others  hold  that  in  the  latter  class  of 
oases  sudi  testimony  is  not  admissible. 

[4, 1]  It  cannot  be  controverted  that  tbe 
question  of  ownership  of  property,  whether 
real  or  personal,  is  a  mixed  question  of  fact 
and  law,  and,  when  a  witness  states  tbat  be 
is  the  owner  of  certain  property,  perhaps 
tbe  most  of  us  would  understand  him  to 
neon  that  he  believes  everything  has  been 
done  which  is  necessary  to  vest  title  in  Iilm, 
and  such  statement,  if  not  borne  out  by  t3» 
facts  In  detail,  should  have  but  little,  if  any, 
weight  with  a  Jury  called  upon  to  decide  the 
question  of  title.  Still,  when  a  witness 
states  that  be  is  the  owner  of  certain  proper- 
ty, his  answer  is  susceptible  to  the  construc- 
tion that,  according  to  his  understanding  of 
the  facts,  bis  opinion  is  that  the  law  vests 
title  in  him;  and  when  so  construed,  if  the 
witness'  understanding  of  tHe  fiicts  be  cor- 
rect, but  his  knowledge  of  the  law  Incorrect, 
tbe  property  does  not  belong  to  him;  and 
therefore  it  follows  tbat  such  an  answer  nec- 
essarily involves  au  opinion  as  to  the  law, 
which  must  oontroi  in  determining  tbe  rij^ts 
of  the  paitleB.  Therefore  we  are  of  the  opin- 
ion that  wbile  in  some  instances  it  does  not 
constitute  reversible  error  to  permit  a  wit- 
ness to  answer  such  question,  stiU,  in  most 
cases,  and  especially  in  a  case  like  tbe  one 
at  bar,  where  the  plaintiff  had  never  seen 
the  property,  but  merely  claimed  title  to  it 
because  of  certain  other  facts  recited  by  him, 
bis  testimony  should  be  Umited  to  a  recital 
of  such  facts,  and  leave  it  to  the  court  and 
Jury  to  determine  wbet^r  or  not  tbe  facts 
testified  to  by  him  are  true,  and,  if  true, 
whether  or  not  they  show  tbat  be  I9  tbe 
owner  ot  the  property,  without  any  expres- 
sion of  opinion  by  the  witness  upon  the  sub- 
ject However,  much  discretion  should  be 
allowed  the  trial  court  in  such  matters  of 
procedure;  and,  whether  such  answers  be 
admitted  or  excluded,  the  case  should  not  Iw 
reversed  on  that  account,  unless  It  s^ems 
prbbable  that  the  appellant  has  sustained  In- 
Jury  because  of  the  ruling  complained  of. 

Upon  that  question,  we  indorse"*  what  was 
said  by  the  Supreme  Court  of  California  in 
Nolan  V.  Nolan,  155  Cal.  480,  101  Pac.  522, 
131  Am.  St.  Rep.  99,  17  Ann.  Gas.  1056 : 

"Upon  the  first  proposition,  the  industry  of 
counsel  has  collated  numerous  cases  where  ap- 
pellate courts  have  discussed  the  impropriety  of 
permitting  the  opinion  of  witnesses  to  be  sub- 
stituted for  facts  in  cases  not  calling  for  ex- 
pert evidence.  A  review  of  tbess  cases  would 
not  be  profitable.  E3acb  one  depends  apron  its 
own  particular  drcninvtances.    CM  cowae,  tber* 
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te  no  general  rale  of  evidence  which  penults  a 
witness  to  substitate  opinians  for  facts.  Snob  a 
rule  would  lead  to  the  utter  confusion  add  con- 
founding  of  the.administratloin  of  justiceu  The 
true  rule  is  simple  and,  so  far  as  this  state  is 
concerned,  well  established:  To  permit,  or  to 
refuse'  to  permit,  such  questions,  is  a  matter 
resting  largely  in  the  discretion  of  the  trial 
court,  which  discretion  will  not  here  be  review- 
ed unless  it  is  made  plain  that  the  court's  ml- 
ing  in  admitting  the  evidence  ha»  worked  an 
injury.  Generally  speaking,  the  admission  of 
the  answer  to  such  a  question  cannot  work  an 
injury  where  a  fair  latitude  upon  cross-examina- 
tion is  allowed,  for  under  such  cross-examination 
the  facts  are  certain  to  be  adduced.  It  will  be 
found  frequent^  that  an  appellate  tribunal  up- 
holds the  rulings  of  the  trial  court  In  sustaining 
ttn  objection  to  sneh  questions,  bat  the  cases  are 
far  less  numerous  where  it  has  felt  comptf  ed  to 
reverse  the  inferior  tribunal  for  permitting  them. 
"Thus  In  KreiBberger  v.  Wingfield,  06  CaL 
251  (31  Pac  109),  this  court  had  under  review 
the  ruling  of  the  trial  court  in  permitting  an- 
swers of  a  witness  t6  the  following  question:  'Q. 
And  your  work  is  in  every  way  according  to  the 
contract  that  you  agreed  to  do  with  Von  Her- 
Ifeh  ?  Q.  What  is  the  character  of  the  work  on 
the  Eighth  street  side  as  regards  the  contract? 
is  it  in  accordance  with  the  contract?'  This 
court,  holding  that  the  trial  court  did  not  err 
in  overruling  objections  to  the  questions,  quoted 
with  approval  from  Brink  v.  Hanover  Fire  Ins. 
Co.,  80  N.  Y.  108:  'WhUe  it  would  not  have 
been  a  legal  error  to  have  sustained  the  objec- 
tion, I  am  of  the  opinion,  under  the  circum- 
stances of  this  case,  that  it  was  not  a  legal 
error  to  overrnfle  it.  The  ct^iect  of  all  examina- 
tions in  jadieial  tribunals  is  to  elicit  truth,  and 
there  are  many  cases  where  the  form  of  ques- 
tions uid  the  manner  of  examination  must  be 
left  to  the  discretion  of  the  trial  judge.  Ko 
injustice  could  have  been  done,  because  the  an- 
swer would  not  be  likely  to  prevail  against  facts 
which  might  be  drawn  out  on  cross-examifiation, 
or  proved  by  other  witnesses,  inconsistent  with 
it.'  See,  also,  Alexander  v.  Central  L.  &  M. 
OOki  104  Oal.  532  [38  Pac.  410];  Tate  v,  BVatt, 
112  Cal.  613  [44  Pac.  1061];  Bunting  v.  Sahs 
[3  CaL  Unrep.  193]  22  Pac.  U82;  Hardison 
v,  Davis,  131  CaL  635  [63  Pac.  1005].  Kalt- 
schmidt  v.  Weber,  145  Cal.  506  [79  Pac,  272], 
is  instructive  upon  this  question.  There  the 
following  question  was  propounded:  'W'ho  has 
had  the  management  and  control  of  your  wife's 
earnings  during  the  past  16  years?'  An  objec- 
tibn  to  the  question  was  sustained.  It  was 
aligned  on  appeal  that  only  'the  facts'  were  per- 
missible in  evidence,  and  that  this  called  for  a 
mere  conclusion  of  the  witness.  It  was  held, 
after  discussion,  that,  even  if  it  did  call  for  a 
conclusion, -jt  was  not  such  a  conclusion  as  ren- 
dered the  question  obnoxious  under  objection, 
ft  was  rather  the  declaration  of  an  ultimate 
fact  within  the  knowledge  of  the  witness." 

For  cas^s  tending  to  sustain  the  ruling  of 
the  trial  court  in  this  case  on  that  point,  see 
Federal  Ins.  Co,  v.  Munden,  203  S.  W.  917, 

Hence  it  follows  that  we  are  not  disposed 
to  hold  that  the  trial  court  committed  re- 
versible error  in  not  permitting  the  plaintlfl 
to  state  that  he  was  the  owner  of  the  prop- 
erty ;  but  wa  think  It  committed  several  er- 


rors hi  reftistng  to  p^teilt  talm  and  other 
Witnesses  t»  state  facts  and  drcumstauces 
tending  to  sustain  Us  claim  of  ownership. 
To  farther  lUnstrato:  The  property  In  cou- 
tnvenor  4a  a  Packard  automobile.  Tlie  testi- 
tnony  i^vea  by  the  plalatUP  and  by  the  Hoggs 
brothers  was  to  ther  effect  that  tlie  former 
enu>Ioyed  the  latter  to  go  from  Alabama  to 
T^sxas  tar'  the  purpose  of  selting  certain  au- 
tomobile appliances;  that  f6r  that  purpose 
the  irialntlft  had  fnmtshed  to  Boggs  Bros,  a 
National  aatomoblle,  whlchr  was  destroyed  by 
fire  after  It  was  loaded  on  the  train;  where- 
m»on  the  pilaintlfr  and  Ungh  Boggs  entered 
iBto  an  agreemurt  to  the  effect  that  Boggs 
Bros,  woald  huar  another  National  automo- 
bile yrben  they  reacned  Texas,  and  draw  on 
the  t)lalatiff,  who  woald  pay  for  the  same; 
that,  after  reacblng  Tctzas,  Hugh  Boggs 
telegraphed  to  the  plalntUf  that  he  pr^erred 
a  Packard  antomotdle,  and  the  plaintiff  au- 
ttaorlaed  him  to  purchase  a  car  of  that  make. 
Hugh  Boggs  teatilted  ttiat  he  pntrcdiased  a 
Packard  car,  and,  Instead  of  drawing  on 
the  plalntUT,  he  drew  a  check  on  the  bank, 
of  wbidt  the  idalntlff  waik  the  cadder,  for 
92,660,  to  pay  for  die  car ;  and  pbdntilf  tes- 
tified that  the  cheA  Tefeired  to  was  paid 
by  the  bank,  and  that  he  paid  to  the  bank 
that  sum  of  money  to  protect  tb»  check. 
Much  of  the  testimony  referred  to,  wbich 
w«8  contained  In  wrttted  depoaltlonB,  was 
excluded  -  by  t&e  conrt  For  instance,  the 
foUovring  contained  in  the  deposition  of  the 
pUlntlff  0.  E.  Frost : 

"After  reaching  Texas,  Hugh  Boggs  wired  mfi 
that  he  did  not  find  the  National  car  satisfac- 
tory, but  preferred  a  Packard.  Hiereupon  I 
immediately  wired  him  to  buy  a  Packard.  He 
bought  the  Packard  from  the  Wright  Company, 
Ft  Worth,  Tex.,  to  wit,  January  11,  1916. 
Said  car  was  bought  for  me  and  I  paid  for  same 
with  my  own  money.  Hugh .  Boggs  drew  his 
personal  check  on  the  First  National  Bank. 
Athens,  Ala.,  of  which  I  am  cashier,  and  was 
at  said  time,  and  I  paid  said  check." 

The  court  also  excluded  the  f<dlowing  an- 
swer given  by  Hugh  Boggs: 

*^  bought  said  automobile  in  Fl.  Worth,  Tex., 
atf  I  had  been  instructed  to  do  by  said .  G.  B. 
Frost  Before  leaving  Ala  hw  ma  for  Texas,  he 
had  instructed  me  to  buy  a  National  automobile 
to  be  used  by  me  and  my  brothers  in  working 
for  him,  but  I  wired  after  reaching  Texas  that 
the  National  was  not  satisfactory  and  that  I 
preferred  a  Packard.  O.  E.  Frost  wired  me  to 
get  a  Packard.  In  payment  of  said  car,  I  gave 
my  check  on  the  First  National  Bank  of  Athens, 
Ala.,  and  said  check  was  paid  by  said  O.  G. 
Frost  with  hi^  own  money.  The  car  cost  $'2,- 
550." 

[8]  We  think  the  court  erred  In  excluding 
the  testimony  quoted,-  and  considerable  more 
of  a  similar  nature.  The  telegrams  referred 
to  were  not  the  basts  of  the  plaintUTs  suit, 
but  were  collateral  and  Incidental  thereto; 
and  tberefoTO  It  was  «ot  necessary  to  ac- 
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count  for  tbeir  absence  before  offering  testi- 
mony as  to  tbelr  tentents.  Ibe  postal  and 
telegraph  serrlice  conatltate  meaoa  u^Tersal- 
ly  nsed  In  malring  anmnranicatlom  conceEn- 
Ing  business  affairs,  and  the  expense  of  liti- 
gation would  be  greatly  augmented,  U  not 
rendered  Intolerable,  If,  Instead  of  permit- 
ting witnesses  to  testify  that  certain  Instnic- 
tlons  and  directions  were  given  or  recelred 
by  letters  and  telegrams,  the  court  should  re- 
quire litigants  to  produce  or  account  for 
such  letters  and  telegrams.  For  this  reason, 
the  rule  supported  by  the  weight  of  authority 
is  that  when  auch  written  documents  do  not 
oonstttnte  the  basis  of  plalnttfl's  suit,  or  the 
defendant's  answer,  the  substance  of  their 
contents  inay  be  orally  stated  by  witnesses, 
without  producing  or  accounting  for  the 
documents  themselves. 

We  think  the  court  should  have  overruled 
all  the  other  objections  to  testimony,  so  far 
as  such  rulings  have  been  presented  to  this 
court  for  decision. 

Several  other  questions  are  presented  in 
appellant's  brief;  but,  as  none  of  them  are 
likely  to  arise  again.  It  is  not  necessary,  and 
we  do  not  decide  them. 

For  the  reasons  stated,  the  Judgment  is 
reversed,  and  the  cause  remand^  for  anoth- 
er trlaL 

Reversed  and  remanded. 


UISSOCBI  IRON  &  METAL  00.  v<  CART- 
WRIGHT.     (No.  8886.) 

(Coart  of  Civil  Appeals  of  Texas.    Ft  Worth. 

Jane  8,  19t8.    Rehearing  Denied 

Oct  19,  1»18.) 

1.  ExpLoeivES  «=>12— Injubiks  fbou  Bi.abt- 
jya — Xeouoerce. 

Notwithstanding  right  to  blast  upon  one's 
own  property,  liability  for  damages  may  result 
if,  in  view  of  all  the  drctmtEtances,  a  person  o( 
ordinary  pmdenoe  would  reasonably  have  fore- 
seen iajnrfi 

2.  Negugknob    «=>  136(18)  —  Qotstiok     fob 
JUBY — ^Dangibotjs  Instbumentalitiks. 

'Wbether  or  not  there  has  been  negligence  in 
the  use  of  dangerous  instrumentalities  is  a  ques- 
tion for  the  jury. 

3.  NKGI.I0ENC1J  <8=925,  186(24)  —  Actions  — 

TllIAI>--QTTB8nONS   FOB    JUBT— PeECAUTIONS 

Aoainst  iNjxmT— Notice. 
It  is  the  duty  6f  persons  engaged  !n  dan- 
gerous operations  to  give  notice  to  all  persons 
passing  within  limits  of  possiole  danger,  and 
the  question  of  negligence  in  omitting  to  do  so 
is  for  the  jury. 

4.  BxproSTVES  ^S3l2— Fbeoautions  Aqaikst 
Injtjbt. 

If,  when  defendants  set  off  a  blast  on  their 
land,  it  was  reasonably  apparent  to  a  ilerson  of 
oidinai7  prudence  that  it  might  frighten  plain- 


tiiPa  horse  on   adjoining  highway,  defbndknts 
wonld  be  liable  for  resulting  injirry. 

5.  BJsPLosiVES  «S=»12— EviDEwcB— Sumouat- 
CT— Knowledge  of  Danqeb. 

In  an  actioh  for  injuries  from  a  blast  bn 
defendants'  land  frigfktening  plaintiff's  horse  on 
an  adjacent  highway,  evidence  showing  defend- 
ants' knowledge  of  plaintiff's  position  and  other 
drcnmatances  Aetd'  sufficient  to  isupport  verdict 
for  plaintiff. 

6.  S>XFI,08IVSB  .  4s>l2  —  EVIDBNOX  — '  SUFTI- 
CnMCTi  ^ 

Evidence  held  suffidtnt  to  support  a  finding 
of  neg^igenee  ei  defendants  la  not  taking  proper 
preeautioti  agalmt  injury  to  plaintiff,  riding  a 
horse  oa  a  public  highway,  by  delaying  the  set- 
ting off  of  a  blast  upon  defendant's  land.. 

7.  Itxpipoerrtsd  ^soia—BviDBNos— OoimiBx;- 

TOST  NeQUOBJSKS. 

Bvidence  held  to  show  that  plaintiff  was  not 
guilty  of  contributory  negligence,  proximately 
contributing  to  his  injury  resulting  from  the 
horse  he  was  riding,  on  a  public  highway,  being 
frightened  by  blasts  set  off  upOn  defendant^ 
land. 

8.  TBIAL  «=»262(1)— iNSTBiOCTIONS— CONFOBMr 
ITT  TO  EJVIDENCB. 

A  requested  Instruction  was  property  re^ 
fused,  where  there  was  no  proof  upon  which 
to  base  it  ' 

9.  Thial    «=»260(1)— Retusal    of  .Ihptbv.c- 
TI0N8  Albkadt. Given. 

It  is  not  error  to  refuse  an  instruction  on 
a  matter  sufBciently  Covered  In  the  court's  main 
a»arge. 

Apfieal  A*om  Dlbtrlct  Coart,  Tarrant 
Coimty ;  Beta  Mi  Terrell,  Judge.  ' 

Action  by  L.  Cartwrlght  against  the  Mis- 
souri Iron  &  Metal  Company.  Judgment  toy 
plaintiff,  and  defendant  appeals,.  Affirmefi, 

Slajr^  Stmoa  &  Smitb,  of  Ft;  Wofth,  f«* 
appeuamti: 

Baskln;  Dodge  &■  Bastus^ot  Ft  Wofth, 
for'apiwlle«i  •  •    .  •• 

DUNKUN,  J.  Vbe  UUBOati  Iron  &  M«t»l 
Company,  a  partn^rsttlp  coihposM  of  Moirls 
Ginsberg  and  TU  Cohen,  were  engaged  id  the 
business  of  buying  and  selling  scrai»  frofa. 
Borne  of  their  pordMses^  consisted  of  largri 
wheel  Shafts  and  all  kinds  of  old  discarded 
machinery.  In  order  to  fadUtate  Qie  hata- 
dllng  and  sale  of  the  larger  pieces,  thos« 
pieces  wonld  be  broken  up  with  charges  cff 
dynamitet  The  i^ace  selected  for  such  HtasY- 
tag  operations  was  near  a  swlt<di  of  the  Tex- 
as &  Pacific  Railway  Company  near  Ft 
Worth.  A  road  led  from  the  residence  «f  h. 
Ctertwright  and  passed  within  a  abort  dlst 
tance  of  the  place  \^ere'the  blftlng  wa* 
done  to  Cartwrigbt's  pasture,  where; he  ijept 
hia  cows;  he  being  engaged  in  the  dairy  busi' 
aess.  On  the  occasion  berelqafter  referred 
to,  Oartwrlght  left  hia  home  t»  go  cm  horse- 
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back  to  his  pasture.  When  he  readied  th« 
place  where  the  blasting  was  done,  accord- 
lag  to  bis  testimony,  he  spoke  to  Ginsberg, 
who  always  did  the  blasting  and  who  was 
then  at'  the  place  where  It  was  done,  saying, 
"you  are  still  loading,  are  you?"  to  which 
Ginsberg  replied,  "Tep,  still  loading;"  After 
finishing  that  cooversation,  he  contloaed  on 
his  way  to  the  posture,  and  had  traveled 
only  a  short  distance,  when  a  loud  blast  was 
set  off,  the  noise  of  which  frightened  the 
horse  he  was  riding  causing  Um  to  jump  and 
throw  Cartwrlght  to  the  ground.  As  a 
result  of  that  fSU,  he  sustained  personal  In- 
juries and  later  Instituted  this  suit  against 
the  Mlssonrl  Iron  &  Metal  Company  to  re- 
cover damages  for  the  Injuries  so  sustained. 
A  trial  before  a  Jury  resulted  in  a  verdict 
and  Judgmoit  in  his  favor  for  the  sum 
of  $750,  from  which  the  defendants  have 
prosecuted  this  appeaL 

The  suit  was  predicated  upon  allegations  of 
negligence  on  the  part  of  the  defendants  in 
the  following  particulars: 

(1)  In  conducting  such  blasting  operations 
in  the  (dose  proximity,  to  wit,  30  feet,  to  the 
road  on  which  plaintiff  was  traveling  which 
was  a  regularly  traveled  highway. 

(2)  In  falling  to  give  plaintiff  any  notice 
or  warning  that  an  explosion  was  about  to 
occur  at  that  time. 

(3)  In  not  confining  such  blasting  opera- 
tions to  some  building,  Indosure,  or  pit 
whereby  danger  to  the  plaintiff  and  the  pub- 
lic ushig  said  road  would  be  avoided. 

The  only  Issaes  of  negligence  submitted 
to  tha  Jury  as  a  basis  for  a  vwdlct  In  plain- 
tiff's favor  were  the  two  first  stated. 

Appellants  Insist  that  as  the  business  in 
which  they  were  engaged  was  a  lawful  busi- 
ness, and  as  it  appears  from  the  allegations 
In  the  petition  that  plaintiff  was  not  Injured 
by  being  struck  by  any  material  thrown  by 
the  force  of  .the  blast,  but  as  the  result 
only  of  the  fright  of  his  horse  on  account  of 
the  blast,  the  court  erred  in  overruling  their 
general  d«nurrer  to  plaintifrB  petition. 

In  support  of  that  asslgnaient,  appellants 
have  dted  such  cases  as  the  following:  O., 
H.  *  S.  A.  Ry.  v.  Graham,  46  Tex.  Civ.  App. 
96,  101  S.  W.  S46;  Hieber  v.  Central  Ken- 
tacky  TracUon  Co.,  145  Ey.  108,  140  S.  W. 
64,  Sd  li.  B.  A.  (N.  S.)  54 ;  Bessemer  Coal  Go. 
▼.  Doak,  162  Ala.  166,  46  South.  627,  12  U  B. 
A.  (N.  S.)  889:  Booth  v.  Bome,  eta.  By.,  140 
N.  T.  267,  85  N.  B.  692,  24  L.  B.  A.  106,  87 
Am.  St  Bep.  662;  Holland  House  Gb.  ▼. 
Baird,  169  N.  Y.  136,  62  N.  R  149;  Simon  v. 
Henry,  62  N.  J.  Iaw,  486,  41  Atl.  692;  Btfltch- 
ell  V.  Prange,  110  Mich.  78,  67  N.  W.  1006,  34 
L.  B.  A.  182,  64  Am.  St  Bep.  329. 

[1-8]  In  the  case  first  dted,  Ballway  v. 
Graham,  plaintiff  sought  damages  against  the 
railway  company  resulting  from  fright  of 
his  team  caused  by  the  sounding  of  Hie  whls- 
tte  of  an  m^roachlng  locomotive,  and  in  that 


case  the  railway  company  ^as  held  not  lia- 
ble because,  as  stated  in  the  opinion: 

"There  was  no  evidence  of  any  unusual  or 
nnneceasary  noise  at  the  time  the  hones  ran 
upon  the  track." 

The  Court  further  said : 

"Appellant  owed  no  duty  to  appellee  other 
than  that  it  owed  to  any  other  man  with  a 
team  near  the  railroad  track,  namely,  to  nse 
all  reasonable  means  to  prevent  injuries  to  him 
and  his  team  when  seen  in  a  iwsition  of  dan- 
ger"— dtlng  cases. 

The  other  authorities  dted  above  were  suits 
for  damages  resulting  from  blastlnK  opera- 
tions In  which  it  was  hrid  that  no  liability 
on  the  part  of  the  def  aidants  was  shown.  In 
our  opinion  those  authorities  seem  to  go  no 
farther  dian  to  announce  the  rule  as  stated 
in  Beeaemee  Coal  Co.  v.  Doak,  supra,  as 
follows: 

"One  engaged  In  blasting  on  his  own  property 
is  not  liable  for.  Injuries  to  a  nnghbor  from 
mere  concnssion  of  the  air,  sound,  or  otherwise, 
unless  the  work  was  done  negligently,  and  tiie 
injuzy  was  the  result  of  the  negligence." 

We  construe  aU  of  those  decisions  in  the 
blasting  cases  as  recognizing  the  general 
rule  that,  notvrlthstiandlng  the  right  of  a  pM>- 
sou  to  blast  or  peftorm  any  other  lawful  act 
upon  bis  own  properly,  yet  he  may  be  liable 
for  damages  resulting  therefrom  if.  In  view 
of  all  the  surrounding  circumstances  attend- 
ing the  act  of  blasting  on  any  particular  oc- 
casion, a  person  of  ordinary  prudence  would 
reasonably  have  forese«i  injury  to  another 
as  a  result  therefrom  and  would  have  re- 
frained from  sudi  act  by  reason  thereof. 

The  rule  in  such  cases  Is  aptly  expressed  in 
29  Cyc.  424,  42S,  in  discussing  the  duty  ow- 
ing by  every  one,  the  vlolatimi  of  which  con- 
stitutes actionable  negligence,  in  the  follow- 
ing language: 

"This  duty  is  nsuaDy  applied  by  law,  the  rule 
being  that  the  law  imposes  on  a  person  engaged 
in  the  prosecution  of  any  work  an  obligation  to 
perform  it  in  such  a  manner  as  not  t»  endaager 
the  lives  of  persons  or  others,  and  the  law  im- 
poses on  every  person  In  the  enjoyment  of  his 
property  the  duty  of  so  using  his  own  as  not 
to  injure  his  neighbor.  This  doty  may  arise  oat 
of  circumstances;  and  this  Is  espedally  tme 
where  a  person  is  using  or  dealing  with  a  higlily 
dangerous  thing  whidi,  unless  managed  with  the 
greatest  care,  is  calculated  to  cause  injury  to 
bystanders,  where  an  owner  has  reason  to  appre- 
hend danger  owing  to  the  peculiar  situation  of 
bis  property  and  its  openness  to  accident,  or 
where  It  was  apparent  that  if  a  person  did  not 
use  ordinary  care  and  skill  in  his  own  conduct 
with  regard  to  those  drcumstances  he  would 
cause  danger  or  injury  to  another.  In  such  case 
a  duty  arises  to  nse  sndi  care  and  dillL" 

'Again,  on  page  636  of  the  same  work,  the 
following  is  said: 

"Whether  or  not  there  has  been  negligence  in 
the  use  anj  conduct  by  defendant  of  dangerous 
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instramentaStleR  and'  operations  whereby  plain- 
tiff has  suSend  injaiy  i»  a  quaatioa  of  fact  for 
the  jury." 

Also  on  pa^e  637  ocean  the  following: 

"It  is  the  dntj  of  pcnoas  ancaced  In  dangw- 
ona  operatitKis  to  gjcve  notlcs  to  all  petsons  about 
passing  vithin  the  Umita  of  jHMmble  danger; 
and  the  question  of  negligence  in  omitting  to  do 
■o,  if  persons  passtni;  are  injured,  ia  for  the 

JMT." 

[4]  In  Scott  T.  SUne,  194  S.  W,  967, 
968,  this  conrt  had  occasion  to  review  the 
dedalons  la  aoitB  for  injuries  reaolting  tma 
ibe  trlgbt  at  teams  caused  by  the  ecmnd  of 
whistles  and  the  escape  of  steam  tma  rail- 
way locomotlTes.  The  rule  announced  in 
tliat  opinion  whlA  Is  sustained  hy  the  an- 
thorltles  dted  Is  that  railway  companies  are 
authorized  by  statutes,  and  It  Is  nuide  their 
duty,  to  operate  trains,  and  to  that  end  en- 
Joy  an  means  necessarily  Incident  to  the  ac- 
complishment of  that  purpose ;  and  as  a  gen- 
eral rule  they  are  not  liable  for  damages  re- 
sulting therefrcxn,  bnt  may  be  held  liable 
for  failure  to  refrain  from  sounding  the 
whistles  of  locomotives  whenever  It  is  ap- 
parent that  such  whistles  will  probably  csause 
fright  of  teams  and  Injoiy  to  th^  drivers 
and  when  persoas  of  ordinary  pmdence  sink- 
ilarly  situated  would  not  give  stKb  cause  of 
fright  A  railway  company  having  the  stat- 
utory ri^t  to  use  such  agencies  stands  in 
the  same  legal  relation  to  the  pnbUc  as  a 
person  owning  property  and  having  the  legal 
right  to  conduct  blasting,  or  other  dangerous 
operations  thereon,  and  the  rule  relating  to 
the  duty  each  owes  to  the  public  to  avoid  in- 
jury frrmi  such  operations  is  the  same. 

Notwithstanding  the  fact  that  defendants 
bad  the  lawful  right  to  use  blasts  In  the  con- 
duct of  their  business,  they  owed  the  duty  to 
conduct  such  operations  with  duo  regard  for 
the  safety  of  others^  and  if  at  the  time  of  the 
blast  In  question  plalntlfF  was  so  near  the 
tdace  wh«e  the  blast  occurred  that  It  was 
reasonably  apparent  to  a  person  of  ordinary 
prodeiKe  In  Ginsberg's  sltUKtion  that  the 
blast  might  probably  cause  plaintUTs  horse 
to  becmne  frightened,  and  that  as  a  result  of 
such  fright  idaintift  might  probably  be  Injur- 
ed, and  if  a  person  ot  ordinary  prudence  un- 
der the  same  drcumstances  would  have  re- 
trained from  setting  off  the  blast,  while 
plaintiff  was  so  near,  then  we  pensive  no 
reaaoB  why  defendants  would  not  be  liable 
in  damages  for  sadi  injury.  Scott  v.  Shln^ 
supra;  SmlOi  r.  Day,  128  Fed.  664,  63  C.  O. 

A.  1S»;  KlevaCh  v.  Donald,  4  Wash.  436,  30 
Pac.  961,  31  Am.  St  Sep.  986;  Heinmlller  r. 
Winston,  131  Iowa.  32,  107  N.  W.  1102,  6  li. 

B.  A.  (N.  a)  161,  m  Am.  St  Bep.  406;  Wolf 
V.  £>es  Moines  Elevator  Go.,  126  Iowa,  658. 
98  N.  W.  901,  102  N.  W.  617. 

[i]  According  to  plalntitTs  testimony,  after 
taiiriTig  with  Olnsberg  on  the  day  of  the  ac- 
ddeBt  t^  bad  not  tniTtfsd  more  thaa  7B 


yards  from  defendant's  place  of  business  be- 
fore the  blasts  were  set  off,  which  were'  de- 
scribed by  him  as  follows: 

"There  were  thne  blaata  at  this  tints.  Th«y 
were  fearfoUy  loud  and  jarred  the  earth." 

He  further  tesUfled : 

"So  the  first  thing  I  knew  there  waa  a  blast 
went  off,  and  the  horse  wheeled  around,  and  an- 
other one  went  off.  and  she  wheeled,  and  I  fell 
off  then." 

It  was  further  shown  that  the  country  was 
Ope^,  with  nothing  to  obsUnct  Ginsberg's 
view  of  the  plaintiff  at  the  time.  Such  facts. 
In  connection  'with  others  recited  above,  were 
sufficient  to  support  the  jury's  verdict  of  neg- 
ligence upon  the  Issues  subnaltted. 

[I,  7]  The  proof  shows  ttiat  the  blasting 
operations  had  been  going  on  at  Intervals  for 
a  period  of  more  than  one  year,  and  that 
plalntitTs  residence  was  about  one-half  mile 
distant  therefrom.  He  knew  of  such  opera- 
tions and  frequently  heard  the  blasts,  but 
according  to  his  testimony  be  had  not  heard . 
one  for  at  least  a  week  and  probably  a  month 
or  so  prior  to  the  date  of  the  accident  He 
testified  that,  when  he  talked  to  Ginsberg 
inmiediately  prior  to  the  accident,  the  latter 
told  him  that  he  was  then  engaged  In  loading 
a  car,  and,  according  to  plaintiff's  further 
testimony,  he  did  not  then  know  and  had  no 
reasonable  grounds  for  expecting  that  any 
blast  was  about  to  be  set  off.  He  further 
testified  that  the  mare  he  was  riding  had 
never  before  t>een  frightened  at  the  blast ;  that 
he  had  ridden  her  in  that  vldnity  several 
times  while  blasting  was  going  on,  but  not 
very  near  the  blasting;  that  he  had  owned 
her  for  about  a  year;  that  Edie  was  reasonably 
high  strung,  bat  did  not  get  nervous  when  he 
was  riding  her  and  chasing  cattle. 

In  'view  of  the  evidence  above  recited,  we 
overrule  all  assignments  predicated  upon  the 
contention  that  th§  proof  'was  insuffldent  to 
8upi>ort  a  finding  of  negligence  In  the  respects 
submitted  in  the  court's  diarge,  and  upon  tite 
further  contentioa  that  the  evidence  showed 
coadosively  ttiat  plaintiff  was  blmsaU  guilty 
of  negligence  proximately  contributing  to  his 
injury  barring  a  recovery  by  him. 

In  order  to  establish  tho  allegations  of  neg- 
ligence submitted  to  the  Jury,  tt  was  not 
necessaiT  to  show  by  proof  that  defendants 
knew  that  that  particular  horse  was  likely 
to  scare  at  the  blast  of  the  kind  plaintiff  tes> 
tlfled  It  was  In  such  close  proximity  as  75 
yards.  On  the  contrary,  we  think  the  Jury 
was  warranted  In  finding  that  defendants 
should  reasonably  have  anticipated  that  any 
horse  of  ordinary  gentle  disposition  would 
likely  take  fright  at  such  a  blast  under  such 
circumstances.  See  Scott  v.  Shlne^  supra,  in 
which  a  writ  of  error  was  denied. 

[I]  The  defendant  requested  an  instruc- 
tion to  the  effect  that.  If  plaintiff  knew  that 
the  defendants  were  engaged  in  the  business 
of  Mssting  and  at  ths  ttaas  at  tha  accident 
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was  dondacdcg  such  business,  then  the  de-. 
fendants  did  Eot  owe  Mm  the  duty  to  notUy 
him  that  the  blast  was  about  to  be  set  off 
and  could  not  be  held  guUty  of  negligence  In 
failing  to  give  him  the  warning. 

There  was  no  reversible  error  In  refusing 
to  give  that  Instructioo,  since  there  was  no 
Qroof  that  the  plaintiff  knew,  on  the  particu- 
lar occasion  of  the  accident  and  prior  to  the 
accident,  that  the  blast  was  about  to  occur. 
His  testimony  flatly  contradicts  that  oonten- 
tlOTi,  while  the  testimony  introduced  by  the 
defendants  was  to  the  effect  that  no  blasting 
at  all  vras  done  on  the  day  on  which  plain- 
tiff claimed  the  accident  occurred. 

[•]  De'fendants  requested  a  further  Instruc- 
tion to  the  effect  that  If  plaintiff's  horse  was 
calculated  to  scare  at  blasting  operatlonB, 
and  that  fact  was  known  to  him,  and  that 
in  riding  her  in  and  aboat  the  place  of  blast- 
ing (q;>eratlons  he  was  galM7  of  negligence, 
then  he  could  not  recover. 

No  error  was  committed  In  the  refusing  of 
that  instruction  because:  First,  the  defense 
'Of  contributory  negligence  was  sufficiently 
covered  in  the  court's  main  charge ;  and,  sec- 
ond, as  noted  already,  there  was  no  evidence 
to  show  that  plaintiff  knew  that  the  blast  was 
about  to  be  set  off  or  was  likely  to  be  set 
off,  his  testimony  tending  to  show  that  he 
had  no.  reason  to  expect  such  a  blast  at  that 
time,  and  no  proof  being  Introdnced  by  the 
defendants  tending  to  rebut  that  testimony. 

For  the  reasons  Indicated,  all  assignments 
of  error  are  overruled,  and  the  Judgment  Is 
afftnned. 

Affirmed. 

CWNNER,  C.  J.,  not  dttlng,  serving  on  writ 
of  error  committee  at  Austin. 


FARME&S'  aUAJlANTY  STATE  BANE  OF 
,  JACKSONVILLE  et  «1.  v,  BUEB.US  MILL 
&  ELEVATOR  CO.     (No.  89OO0 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 
Oct  19,  1918.) 

1.  EvTDiiroE   «a>T0  —  Fitictnm  to  Tistift 

'  JUS  KviDliRcnt. 

Where  the  issue  was  whvther  defendaat  au* 
tborUed  the '  di&Wing  of  a  draft  and  its  pay- 
ment, by  his  Qodefendant,  his  failure  to  testify 
that  he  did  not,  although  be  had  pleaded  a  de- 
nial, raises  the  presumption  that  if  he  had  tes- 
tified, his  testimony  would  not  have  supported 
his  plea. 

2.  PBINOIPAI.  AMD   AOSNT    #S»123(I)  '-  EVI- 
DENCE—AUTHOBXTTC  TO  ACCBPX  DttAFT. 

In  an  action  by  the  drawer  against  a  bank 
wliich  had  ncccpted  and  paid  bis  draft  by  draw- 
ing cashier's  check,  but  subficquently  recalled 
the  cashier's  chnok  before  delivery  to  plaintiff, 
evidence. fccW  sufficient  to  show  that  the  drawee 


authorised  defStadant  to  accept  oad  pay   tb« 
draft 

3.  Biixa  AND  Notes    «=Bd8  —  Vebbai.  Ao- 

CEPTANCB— StJMTICIENCT. 

Acceptance  of  a  draft  may  be  verbal,  and 
need  not  be  in  witting. 

4.  Bnxs  AND  Notes   4s>70  —  Iicfuxd  Ac- 
ceptance—Conduct or  Dbawee, 

An  acceptance  of  a  draft  may  be  implied 
from  the  drawee's  conduct 

0.  Banks   and    Banking   «=3l59— Draft»' 

POBCRASE  oa  AOXNOT  to  Cotxxc9. 
Where  a  bank,  at  plaintifPs  reqneat,  had 
forwarded  a  draft  to  defendant  bank  whidi 
was  accepted  and  paid  by  defendant's  cashier's 
check,  but  defendant  subaeqoantly  stopped  de- 
livery of  its  check  before  it  was  received  by 
the  first  bank,  facts  held  to  support  a  finding 
that  the  first  bank  merely  acted  as  plointifirs 
agent,  and  was  not  therefore  a  proper  party 
to  the  snit  as  a  purchaser  of  the  draft 

Q.  Bills  and  Notes  ^=>72  —  Acceftance  — 
Revocation. 
Where  the  drawer  of  bill  of  exdiange  pre- 
sents It  to'  his  bank  which  transmits  it  to  de- 
fendant bank,  whidi  pays  It  by  its  cashier's 
check  under  an  agreement  with  the  drawee,  in- 
closes the  remittance  in  an  addressed  and 
stamped  envelope,  and  mails  it  sndi  action 
makes  defendant's  acceptance  a  finality,  depriv- 
iag  both  it  and  the  drawee  of  the  tight  to  with- 
draw the  acomttaone  giveo. 

Appeal  from  District  Court,  Tazrant  Coun- 
ty; Ben  M.  ^rreU,  Judce. 

Action  by  the  Burrus  Mill  ft  Elevator  Com- 
pany against  the  Farmers'  Guaranty  State 
Bank  of  Jacksonville  and  ID.  L.  Hughes,  im- 
Irieaded.  From  a  judgment  for  plaintiff 
against  defendant  bank  and  in  favor  of  de- 
fendant bank  over  against  D.  L.  Hughes,  de- 
fendant bdnk  and  Hughes  appeal.    Affirmed. 

M.  a  H.  Park  and  AUen  V.  McI>onn^ 
both  of  Wa«o,  tor  appellaiUs. 

Capps,  Oantey»  Hanger  ft  Short  and  David 
B.  Trammell,  oU  of  Ft  Worth,  for  an>eUee. 

BTTCS:,  J.  This  is  a  suit  by  the  Burrus 
Mill  ft  Elevator  Company  of  Ft  Worth,  Tex., 
against  the  Farmers'  Ouaranty  State  Bank 
of  Jadcsonvllle,  Tex.  The  bank  Impleaded 
D.  L.  Hughes.  Plahiturs  petition  contained 
two  counts  alleging  substantially  that: 
'  (a)  It  bad  drawn  a  draft  on  D.  L.  Hughes 
for  fl,0OO,  in  care  of- defendant  bank,  and 
deposited  such  draft,  with  its  agent,  the  Ft. 
Worth  National  Bank,  fbr  collection;  that 
on  receipt  of  such  draft  defendant  accepted 
and  paid  the  same,  and  thereupon  drew  a 
cashier's  check  or  exchange  on  Ft  Worth, 
Tex.,  in  payment  of  such  draft  and  returned 
the  same  to  said  Ft  Worth  National  ^ank 
at  Ft  Worth,  T^x.';  that  after  so  accepting 
and  paying  said  -original  draft  and-  remitting 
therefor,  defendant,  for  reft sonS  unknown  to 
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plaintiff,  wired  to  tile  postmaster  at  Ft 
Worth  to  return  the  letter,  remitting  to  tb9 
plaintiff's  agent  the  Ft  Worth  Naticmal  Bank 
the  proceeds  of  the  draft  aforeaald,  thereby 
preventing  the  manual  delivery  of  such  cash- 
ier's check  or  exchange  to  plaintiff ;  that  the 
check  or  exchange  so  remitted  was  of  the 
value  of  $1,000,  and  that  through  defendant's 
retaking  possession  of  the  same,  plaintiff  had 
been  damaged  In  such  amount,  with  inter- 
est 

(b)  In  the  second  count  plaintiff  alleged: 
That,  on  or  about  November  4,  1914,  defend- 
ant bank  made,  executed,  and  delivered  to 
the  Ft  Worth  Natinnal  Bank,  plalntUTs 
agent.  Its  certain  draft  or  blU  of  exchange 
substantially  in  words  and  flgvres  as  fol- 
tows: 

"Farmers*  Guaranty   State  Bank  of  Jackeon- 
vUle. 

"Jacksonville.  Texas,  Nov.  4,  1914.  No.  6&1. 

"Pay  to  the  order  of  Ft  Worth  Nadonnl 
Bank,  $90T.G0,  nine  hundred  and  ninety-seven 
dollars  and  fifty  cents. 

"Farmers*  &  Mecfaanies'  National  Banic 
"Ft   Worth,  Tezaa. 

"G.  B.  Newsome,  Asst  Cashier." 
I 

That  by  the  execution  and  ddiveiy  of  said 
draft  the  defendant  became  liable  and  bound 
to  pay  plaintiff  through  its  said  agent,  the 
Ft  Worth  National  Bank,  the  amount  for 
which  said  draft  was  drawn  at  Ft.  Worth, 
Tex.;  it  bdng  further  alleged  that  the 
Farmers'  &  Uedianlcs'  National  Bank  of  Ft 
Worth  was  a  large  banking  corporation  do- 
ing business  In  Ft  Worth,  wiUi  which  de- 
fendant at  said  time  bad  on  deposit  suffi- 
cient funds  to  cover  such  draft. 

Plaintiff  further  alleged  that  the  original 
draft  diawn  by  the  plaintiff  was  deposited 
with  the  Ft  Worth  National  Bank  uoder  an 
agreement  between  plaintiff  and  said  bank, 
that  the  latter  was  acting  as  plaintiff's  agent 
for  the  collection  of  tlxe  draft,  and  that  said 
bank  indorsed  and  forwarded  said  draft  by 
mall  to  defendant  at  Jacksonville  for  col- 
lection ;  that  said  draft  was  so  forwarded  on 
Xovember  2,  1S14,  reaching  defendant  on 
the  evening  of  the  3d  or  the  morning  of  thq 
4th  <rf  November; '  that  upon  receipt  of  said 
draft  tibe  defendant  paid  the  same,  and 
thereupon  drew  the  exchange  hereinbefore 
set  out  for  the  amocmt  of  the  original  draft 
drawn  by  pladntlff  on  D.  U  Hughes,  less  ex- 
change charges  of  $2.50,  made  by  defendant 
fur  its  services,  and  remitted  said  draft  for 
$997.50  to  plaintiff's  agent,  the  Ft  Worth 
National  Bank,  by  mall,  such  being  the  usual 
and  customary  method  of  remitting  such 
items  and  the  manner  and  method  by  whicb 
the  Ft  Worth  National  Bank  and  plaintiff 
expected  and  authorized  such  remittance  to 
be  made. 

JDefendant    answered    by    general   denial, 
various  special  denials,  smX  speciaUy  pleaded 
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that  at  the  time  of  the  occurroice  mentioned 
In  plaintiff's  petition  the  draft  originally 
drawn  by  plaintiff  was  the  property  of  the 
Ft.  Worth  National  Bank,  and  further  plead- 
ed that  the  exchange  drawn  by  it  on  the 
Farmers'  &  Mechanics'  Natlotial  Bank  of  Ft. 
Worth,  and  remitted  to  the  Ft  Worth  Na- 
tional Bank,  on  which  plaintiff  sued  in  tlie 
second  count,  was  without  consideration. 
Plaintiff's  supplemental  petition  alleged  that 
at  the  time  the  defendant  remitted  for  the 
amount  of  plaintiff's  draft  on  D.  L.  Hughes, 
less  collection  charges,  tbe  defendant  had  au- 
thority from  Hughes  to  accept  and  remit  for 
such  draft,  and  that  the  transaction  constl* 
tuied  a  payment  by  defendant  bank,  and 
plaintiff  was  therefore  entitled  to  recover  the 
f997.60.  In  the  alternative.  It  averred  that 
the  transaction  constituted  an  acceptance  of 
the  original  draft  by  defendant  bank,  or  an 
assignment  or  taking  up  by  it  which  entitled 
plaintiff  to  recover  the  value  of  the  exchange 
so  remitted  by  defendant  bank  to  plaintiff's 
agent  It  was  further  alleged  that  the  draft 
was  drawn  under  an  agreement  by  *nd  be- 
tween J.  A.  Hughes  and  D.  I*  Hughes:  that 
the  sum  of  $1,000  due  by  J.  A.  Hughes  & 
Son  to  plaintiff  should  be  paid;  that  J.  A. 
Hughes  &  Son  had  become  Insolvent  and  had 
gone  through  bankruptcy;  and  that  plaintiff 
would  lose  Its  debt  unless  it  recovered  of  the 
defendant  bank. 

The  evidence  discloses  that  on  Novetnber 
2,  1914,  J.  A.  Hughes  &  Son,  merchants  at 
Long  Branch,  Tex.,  a  town  not  many  miles 
from  Jacksonville,  were  owing  plaintiff  some 
$1,600  on  account;  that  shortly  prior  to 
said  date  J.  A.  Hughes  advised  Howard  Mil- 
ler, a  representative  of  plaintiff,  that  D.  I* 
Hughes,  a  nephew  of  J.  A.  Hughes,  was  pur- 
chasing an  Interest  in  the  business,  and  that 
if  the  plaintiff  would  draw  Its  draft  on  D.  L. 
Hughes  throng  the  defendant  bank  said 
draft  would  be  paid;  arrangements  having 
been  made  therefor.  Mr.  Miller  communi- 
cated with  plaintiff  by  phone,  and  the  draft 
was  accordingly  drawn  and  deposited  with 
the  Ft  Worth  National  Bank  for  collection. 
At  the  time  of  said  deposit  the  i^alntlff  re- 
ceived credit  for  the  full  amount  thereof  taf 
his  passbook  In  the  usual  and  ordinary  man* 
ner.  The  passbook  of  plaintiff  contains  the 
following  notice: 

"Notice  to  Depositors. 

"All  items  on  outside  points  are  credited  on 
receipt  with  the  understanding  that  you  will 
reimburse  at  sbonld  payment  of  any  be  reftsed. 

"Should  returns  sent  fay  collecting  agmts  for 
such  be  dishonored,  the  amount  will  be  charged 
to  your  acoount  apd  draft  or  drafts  deliyeted  to 
you. 

"We  will  use  our  discretion  '  as  to  seuding 
direct  or  through  intermediary  banks  for  col- 
lection, acting  as  your  agents  only  and  assum* 
ing  no  responsibility  beyond  the  carefulness  In 
the  selection  of  such  agents. 

"The  Ft  Worth  National  Bank, 

"Ft  Worth,  Te«&"  • 
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Said  passbook  showed  deposits  of  varloos 
amounts  on  i>ractlcally  every  business  day 
from  July  81,  1914,  until  long  subsequent  to 
the  date  of  the  deposit  On  November  2, 
1914,  aM)ears  an  entry  of  the  deposit  of  $5,- 
055.45,  In  which  is  included  the  ?1,000  draft 
in  question,  credit  for  which  was  given  at  Its 
face  value.    The  trial  court  found  that: 

"The  evidence  justifies  the  inference  that 
plaintiff  waa  a  large  depositor  of  the  Ft.  Worth 
National  Bank,  and  that  the  bank  relied  upon 
plaintiff's  agreement  to  reimburse  it  for  the 
amount  of  the  credit  if  payment  shoald  be  re- 
fused without  attaching  any  value  to  the  draft 
itself. 

"I  find  from  the  terms  of  the  agreement  ccki- 
tained  in  plaintiff's  passbook,  and  the  other 
facts  in  evidence,  that  it  waa  not  the  intention 
of  plaintiff  to  sell,  or  the  Ft.  Worth  NationaJ 
Bank  to  purchase,  the  original  draft,  and  that 
it  was  received  and  forwarded  by  such  bank  for 
collection  only,  in  the  capacity  of  plaintiff's 
agent." 

The  court  further  found:  That  the  draft 
was  forwarded  by  the  Ft  Worth  National 
Bank  to  the  defendant  by  mall.  That  it  was 
received  by  the  defendant  on  the  night  of 
November  3d  or  on  the  morning  of  the  4th. 
and  that  under  the  direction  of  the  defend- 
ant's casliier,  Mr.  Howard,  the  assistant  cash- 
ier, O.  B.  Newsome,  Issued  to  the  Ft.  Worth 
National  Bank  its  exchange  or  draft  on  the 
Farmers'  &  Mechanics'  Bank.  That  defend- 
ant's cashier  told  Newsome  that  D.  L.  Hughes 
did  not  have  sufficient  funds  to  his  personal 
account  to  take  care  of  the  draft,  yet  he  had 
made  arrangements  tliat  would  take  care  of 
it  in  a  few  days.  The  draft  was  mailed,  ac- 
companied by  a  letter  of  remittance,  on  No- 
vember 4th.  niat  at  this  time  defendant 
bank  had  on  deposit  vrith  the  Farmers'  &  Me- 
dianlca'  National  Bank  at  Ft  Worth  more 
than  enough  funds  to  cover  the  exchange,  and 
that  the  same  would  have  been  paid  If  pre- 
sented to  the  Farmers'  &  Mechanics'  Bank. 
On  the  day  after  the  mailing  of  the  $997.50 
exchange,  D.-  L.  Hughes  called  up  the  defend- 
ant bank  from  Tjong  Branch,  and  asked  what 
bad  been  done  with  the  draft  drawn  on  him 
by  plaintiff,  to  which  defendant's  cashier  re- 
plied that  he  had  remitted  for  same.  Hughes 
tbea  requested  that  the  remittance  be  stopped 
if  possible,  and  defendant's  cashier  replied 
that  he  would  do  all  he  could  to  do  so.  The 
defendant  bank  thereupon  wired  to  the  post- 
master at  E^  Worth  to  secure  the  return  of 
the  letter,  and  also  wired  the  Farmers'  ft  Me- 
chanics' Bank  to  stop  payment  The  letter 
was  returned  without  delivery  to  the  addres- 
see, the  defendant  bank.  Whereupon  defend- 
ant bank  destroyed  or  canceled  the  draft  for 
$997.50,  and  had  Its  cashier  protest  the  origi- 
nal draft  drawn  by  plaintiff.  Later  the  pro- 
test fees  were  paid  to  the  defendant  bank 
by  D.  I*  Hughes. 

On  the  same  day  that  the  defendant  bank 
bad  taken  steps  to  procure  the  return  of  its 


remittance  to  the  Ft.  Worth  Natimi.iI  Bank, 
Miller,  plalntifTs  agent  called  on  the  defend- 
ant bank  to  inquire  about  the  draft  &nd  was 
told  that  it  had  been  received  and  paid,  Imt 
that  D.  L.  Hughes  liad  requested  that  pay- 
ment be  stopped,  If  possible,  and  they  were 
endeavoring  to  do  so. 

mie  court  further  found:    It  was  usual  and 
customary  to  remit  items  audi  as  the  draft 
dnNvn  by  plaintiff,  by  Ft  Worth  or  New 
York  exchange,  through  the  mall  in  the  same 
manner  adopted  by  the  defendant  bank,  and 
this  was  the  method  by  which  the  rt  Worth 
National  Bank  expected  that  this  remittance 
would  be  made.    The  D.  L.  Hughes  is  solvent 
bat  that  J.  A.  Hughes  ft  Son  are  Insolvent 
and  have  been  adjudged  bankrupt    That  D. 
L.  Hughes,  at  the  time  of  the  transaction  re- 
lated, had  just  had  his  disabilities  of  minori- 
ty removed,  and  had  either  purchased  an  in- 
terest In  the  business  of  J.  A.  Hu^es  &  Son 
or  was  negotiating  therefor.    That  the  origi- 
nal draft  was  drawn  by  plalntifC  with  the 
knowledge  and  acquiescence  of  D.  I*  Hughes, 
and  that  he  either  made  or  authorized  the 
making  of  the  arrangements  under  which  the 
draft  was  paid  by  defendant  bank.    Ttkat  de- 
fendant bank  was  fully  satisfied  with  the  ar- 
rangements which  had  been  made  to  take 
care  of  the  draft,  and  in  reliance  thereon  took 
np  the  draft  and  remitted  therefor  to  the 
Ft.  Worth  National  Bank.    That  it  only  at- 
tempted to  secure  the  return  of  the  remit- 
tance In  order  to  accommodate  D.  L.  Hughes, 
who  had  either  rescinded  his  purchase  of  an 
interest  In  the  business  of  J.  A.  Hngrbes  ft 
Son,  or  had  failed  at  the  last  montent  to  con- 
summate  such  purchase.     That  the   remit- 
tance made  by  defendant  bank  to   tlie   Ft. 
Worth  National  Bank  was  not  made  through 
mistake,  nor  was  there  a  want  of  considera- 
tion for  the  obligation  contained  in  the  ex- 
change remitted  by  it  to  the  Ft  Worth  Na- 
tional Bank. 

Judgment  was  rendered  for  plaintiff 
against  the  defendant  bank  for  $997.60,  with 
Interest,  and.  in  f&vor  of  the  defendant  bank 
over  against  D.  It.  Hughes  tor  a  like  amoont 
From  this  judgment  the  defendant  and  D. 
L.  Hughes  have  appealed. 

The  evidence  further  shows  that  upon  the 
return  of  the  original  draft  protested,  the 
E^  Worth  National  Bank  charged  to,  or  col- 
lected from,  the  plaintiff  $1,000,  and  deUrer- 
ed  said  draft  to  platntifl;  th^t  prior  to  the 
drawing  of  the  draft  by  idalntiff,  W.  J. 
Weatherby,  one  of  the  directors  of  the  de- 
fendant bank,  and  also  vice  president,  non- 
active,  and  who  had  been  the  guardian  of  P. 
L.  Hughes,  and  who  had  not  yet  made  a  set- 
tlement with  his  ward,  went  to  the  defendant 
bank  and  told  its  officers  that  D.  L.  Hughes 
would  probably  want  $2,000,  and  that  he. 
Weatherby,  wanted  the  bank  to  have  the 
money  ready  for  him;  that  J.  A.  Hashes, 
uncle  of  D.  L.  Hughes^  would  probably  draw 
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the  draft.  At  tbls  time  tbe  defeodant  bank 
owed  Weatherby,  as  the  guardian  oic  D.  L. 
Hughes  the  Ban)  <rf  f2,000.  This  reQuest  at 
Weatherby'8  to  the  flefendant  bank  was  made 
as  a  result  of  a  conTersatlon  between  him 
and  J.  A.  Hughes,  In  which  the  latter  told 
Weatherby  that  D.  L.  Hughes  was  going  to 
bu}'  an  Interest  In  the  business  of  J.  A.  Hughes 
&  Son,  and  that  It  was  necessary  to  hare  the 
sum  of  money  available  for  O.  L.  Hughes  to 
pay  for  such  Interest,  and  Weatherby  told  J.' 
A.  Hughes  that  he  did  not  have  the  money 
at  the  time,  but  that  he  would  make  arrange- 
ments with  defendant  bank  to  take  care  of 
a  draft  drawn,  not  to  exceed  (2,000.  Tbe 
bank  agreed  with  Weatherby  to  take  care  of 
the  draft  to  be  drawn. 

Api>eUant8  in  their  a^arate  briefs  pres- 
ent many  assignments  of  error.  But  we  be- 
lieve that  the  questions  Involved  in  this  case 
wUl  be  largely  clarified  and  settled  by  the 
determination  of  the  questions  of  fact  as 
to  whether:  d)  D.  L.  Hughes,  either  directly 
or  through  his  former  guardian,  W.  J.  Wea- 
therby, Instructed  the  defendant  bank  to 
honor  tbe  draft  In  questlOD,  or  one  in  like 
amount,  to  be  paid  in  part  settlement  for  the 
purchase  of  an  interest  in  the  business  of 
his  uncle,  J.  A.  Hughes;  and  (2)  whether 
the  defendant  bank  accepted  said  draft  and 
remitted  for  same  in  compliance  with  such 
instructions  by  or  oa  b^alf  of  D.  L.  Hughes. 
The  following  evidence  bearing  on  this  issue 
was  admitted  without  objection,  to  wit: 
Howard  Mlllw,  plalntUTa  salesman  and 
agent,  testified  that  he  had  sold  J.  A.  Hughes 
&  Son  considerable  goods.  Including  several 
cars  of  flour,  and  that  in  October  or  Novem- 
ber of  1914,  J.  A.  Hughes  ft  Son  owed  the 
plaintiff  some  (1,600;  that  witness  called  on 
J.  A.  Hughes  and  made  an  effort  to  collect 
the  account ;  that  Hughes  told  him  be  would 
be  able  to  make  a  payment  with  money  he 
was  going  to  get  from  D.  Ij.  Hnghes^  ■wbo 
was  to  buy  an  Interest  in  the  business,  and 
instructed  Miller  to  call  him  up  on  a  certain 
day,  and  be  would  give  positive  instructions 
what  to  do;  that  later  he  did  can  up  J.  A. 
Hughes,  and  he  stated  that  he  had  made  a 
deal  with  D.  l*  Hughes,  nnd  he  Instructed 
Miller  to  make  a  draft  through  the  Jackson- 
ville bank  on  D.  L.  Hu^es  for  the  amoont 
plaintiff  was  trying  to  collect,  liiller  re- 
quested that  J.  A.  Hughes  mall  plaintiff  a 
check  for  the  amount,  but  J.  A.  Hughes  said, 
"No,"  tliat  all  tbe  necessary  arrangements 
had  been  made  with  tbe  bank  for  it  to  l>e 
handled  tbaA  way.  The  information  was 
communicated  to  the  plaintiff,  and  resulted 
in  the  drawing  of  the  draft  in  question.  Lat- 
er the  plaintiff  requested  Miller  to  call  on 
the  Jacksonville  bank  and  moke  hiqulry 
abont  what  had  been  done  with  reference 
to  the  draft  Some  one  in  the  bank  told  Mil- 
ler that  the  draft  had  been  paid,  but  that 
the  day  following  D.  L.  Hughes  had  Instruct- 


ed them  to  stop  payment  At  this  time  Mil- 
ler was  informed  that  the  bank  had  paid  the 
draft  on  former  Instructions  to  pay  it,  and 
that  the  bank  had  {emitted,  "former  instruc- 
tions from  the  party  on  whom  it  was  drawn." 
O.  B.  ^ewsome,  assistant  cashier  of  the  de- 
fendant bank,  testified  that  at  the  time  the 
draft  in  question  reached  the  defendant  bank 
D.  L.  Hughes  did  not  have  enough  money  to 
bis  personal  account  to  take  care  of  it,  but 
that  the  cashier  of  tbe  defendant  bank,  Mr. 
Howard,  told  him  that  arrangements  had  been 
made,  and  that  D.  L.  Hughes  would  take  care 
of  it  in  a  few  days.  He  was  Instructed  to 
make  the  remittance  and  to  hold  the  draft  as 
a  cash  Uem  until  arrangements  had  been 
made  by  D.  L.  Hughes  for  the  funds.  When 
D.  L.  Hughes  called  up  the  defendant  bank 
tlie  day  after  the  remittance  had  been  made, 
and  asked  what  had  been  done  vdth  the  draft 
of  (1,000  drawn  on  him,  and  was  told  that 
it  had  been  paid,  he  did  not  question  tbe  au- 
thority of  the  bank  to  pay  the  same,  nor  give 
an}'  reason  why  he  wanted  the  draft  return- 
ed. Howard  testified  that  he  said,  "What 
have  you  done  with  that  draft  drawn  on  me 
by  the  Burrus  MIU  &  Elevator  Company?" 
When  Howard  Informed  him  that  the  bank 
had  remitted  the  same,  as  advised  by  Mr. 
Weatherby,  Hughes  replied,  "My'Ood!  Is 
there  any  way  of  stopping  tliat?'  Howard 
told  him  that  he  did  not  know,  but  would  do 
all  he  could  to  stop  the  draft,  and  immediate- 
ly wired  the  postmaster  and  the  Farmers'  & 
Mechanics'  Bank.  Howard  further  testified 
that  when  the  defendant  bank  received  the 
draft  in  question  It  did  not  notify  any  one, 
for  the  reas<Ni  that  he  understood  from  Mr. 
Weatherby  that  the  plaintiff  would  draw  a 
draft  on  D.  h.  Hughes  for  $1,000,  and  had 
been  advised  by  Weatherby  to  remit  for 
same;  that  the  protest  fees  of  (4  were  paid 
the  defendant  bank  by  T>.  L.  Hughes. 

[11  Neither  J.  A.  Hughes  nor  D.  L.  Hughes 
testified  in  tbe  trial  of  the  case.  It  was  ad- 
mitted in  oral  argument  that  D.  L.  Hughes 
was  present  at  the  time  of  the  trial,  and  that 
the  record  disclosed  that  f&ct  If  D.  L. 
Hughes  did  not  authorize  the  drawing  of  the 
draft  by  plaintiff  and  the  payment  thereof 
by  defendant  bank,  his  failure  to  so  testify, 
in  the  absence  of  any  reason  for  such  failure 
in  the  record.  Justifies  this  court  in  ctmclud- 
ing  tliat  if  he  had  testified  his  testimony 
would  not  have  supported  his  plea  of  denial. 
"Where  the  proof  tends  to  establish  a  fact, 
and  ♦  ♦  *  it  is  within  the  power  and  to 
the  interest  of  the  opposing  party  to  disprove 
it  if  false,  the  silence  of  the  opposing  party 
not  only  strengthens  the  probative  force  of 
the  affirmative  proof,  but  of  itself  is  clothed 
with  a  certain  probative  force."  Pullman 
Palace  Car  Co.  ▼.  Nelson,  22  Tex.  Civ.  App. 
223,  54  8.  W.  624.  The  failure  to  produce 
evidence  within  a  party's  control  raises  the 
presumption  that,  if  produced,  it  would  oper- 
ate against  him;  and  every  intendment  will 
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/  be  In  favor  of  the  opposite  party.  Bailey  v. 
Hicks,  16  Tex.  222 ;  Thompson  t.  Shannon, 
9  Tex.  686. 

t'sually  the  force  o&  evidence,  though 
Might,  is  greatly  Increased  by  the  failure  of 
the  opposite  party  to  rebut  it,  where  It  Is 
obvious  that  the  means  to  do  so  are  readily 
accessible  to  the  party.  Chandler  v.  Meck- 
llng,  22  Tex.  44 ;  Needham  v.  State,  19  Te-x. 
332 ;  Mutual  Life  Ins.  Co.  v.  Tillman,  84  Tex. 
31,  35,  19  S.  W.  294. 

[2-4]  Hence  we  are  of  the  opinion  that  the 
evidence  Is  sufficient  to  establish  the  fact 
that  D.  L.  Hughes,  either  directly  or  through 
an  agent,  authorized  the  defendant  banlc  to 
accept  and  pay  the  draft  in  Question  upon 
presentation,  and  that  the  remittance  made  by 
the  banlc  was  in  compliance  with  such  in- 
structions. Acceptance  of  a  draft  may  be  ver- 
bal, and  need  not  be  In  wilting.  Neumann 
V.  Schroeder,  71  Tex.  81,  8  S.  W.  632;  White 
V.  Dienger,  25  S.  W.  666 ;  1  Daniel  on  Nego- 
tiable Instruments,  i  496,  p.  691.  Ah  accept- 
ance may  be  Implied  from  the  conduct  of  the 
drawee; '  and  any  action  whicl\,  clearly  Indi- 
cates his  intention  to  comply  with  the  re- 
quest of  the  drawer,  or  any  conduct  of  the 
drawee  from  which  the  conclusion  that  he 
had  Intended  to  accept  the  bill  and  intended 
to  be  so  understood,  may  be  regarded  as  an 
acceptance.  1  Daniel  on  Negotiable  Instru' 
ments.  i  499,  p.  696. 

[5]  In  view  of  the  facts  detailed  with  ref- 
erence to  the  deposit  of  the  draft  in  question 
In  the  Ft.  Worth  National  Bank  by  plaintltT, 
and  Its  subsequent  taking  up  by  plaintiff, 
we  overrule  those  assignments  of  the  appel- 
lants which  attack  the  finding  of  the  court 
to  the  effect  that  the  Ft.  Worth  National 
Bank  was  merely  acting  as  the  collecting 
agieut  of  the  plaintiff  In  the  transaction,  and 
was  not  a  purchaser  of  the  draft.  In  1  Daniel 
on  Negotiable  Instruments  (6th  Ed.)  p.  427, 
it  is  said: 

"As  to  the  facts  or  conrse  of  dealing  from 
which  a  purchase  will  be  implied  they  should  be 
Boch  DS  show  that  the  agent  has  b«come  abso- 
lutely responsible  for  the  collection  of  the  paper. 
The  idea  of  a  purchase  will  be  repelled  by  the 
fact  that  the  paper  was  credited  to  the  customer 
without  discount;  that  the  agent  exercises  the 
right  to  charge  back  the  paper  to  the  customer's 
account  if  returned  unpaid;  that  it  accepts  no 
risk  on  the  paper;  and  often  by  the  terms  and 
conditions  npon  which  the  relations  between  the 
parties  have  been  established,  Bhowing  that  only 
an  agency  was  intended.  The  presumption  is 
that  the  depositor  does  not  intend  to  part  with 
the  title  to  his  paper,  subject  to  be  rebutted 
only  by  evidence  of  an  express  contract  to  the 
contrary,  or  of  facts  from  which  such  a  contract 
must  be  inferred." 


See  2  Mldile  on  Bai^s  and  Banking,  p. 
1374;  7  0.  J.  p.  800;  Fanset  v.  Garden  Cltj 
Bank,  24  8.  D.  248,  123  N.  W.  686;  Armour 
Packing:  Co.  t.  Davis,  118  M.  0.  648,  24  S. 
B.  365. 

[S]  Since  we  have  concluded,  from  the 
facts  In  this  case  and  under  the  authorities 
dtcd,  that  the  Ft  Worth  National  Bank  was 
not  a  purchaser  of  the  draft,  and  therefore 
was  not  the  proper  party  plaintiff,  as  con- 
tended by  the  appellants,  It  follows  that  if 
the  remittance  by  the  defendant  bank  consti- 
tutes a  payment,  such  payment  was  to  the 
Ft.  Worth  National  Bank,  plaintlfrs  agent, 
and  for  the  benefit  of  plaintiff.  The  Vt. 
Worth  National  Bank,  as  an  agent  of  plain- 
tiff, having  selected  the  mall  as  ah  agency  or 
medium  by  which  the  draft  was  sent  to  D.  L. 
Hughes  and  the  defendant  bank,  If  D.  L. 
Hughes  had  prior  thereto  authorized  the  de- 
fendant bank  to  accept  said  draft  In  his 
name,  and  the  latter  did  So  accept  It  and 
drew  a  remittance  to  <!over  same,  the  post- 
ing of  It  in  the  mall,  addressed  and  stamped, 
constituted  such  acceptance  a  finality,  and 
deprived  both  Hughes  and  the  defendant 
bank  of  the  right  to  withdraw  the  acceptance 
given.  In  Mortgage  Co.  v.  Davis,  96  Tex. 
506,  74  S.  W.  18,  9T  Am.  St.  Hep.  932,  it  is 
said: 

"The  authorities  are  well-nigh  unanimous  in 
asserting  that,  when  a  party  submits  to  an- 
other through  the  mail,  a  proposition  of  pur- 
chase or  sale,  the  receiver  of  the  proposition  has 
the  right,  within  a  reasonable  time,  and  before 
it  is  withdrawn,  to  accept  by  a  writing  deposit- 
ed in  the  post  office,  duly  stamped,  ready  for 
carriage  and-  delivery;  and  sndi  an  aoceptaoce 
binds  the  proposer  of  the  contract  trom.  the 
time  the  deposit  is  mad^  in  the  post  office, 
whether  it  be  delivered  or  not."  Blake  v.  In- 
surance Co.,  67  Tex.  163,  2  S.  W.  368,  60  Am. 
Rep.  15;  Bryant  v.  Booze,  55  Ga.  445;  Levy 
V.  Cohen,  4  Ga.  13;  Moore  V.  Pietson,  6  Iowa, 
292,  71  Am.  Dec.  409,  and  other  antboritiea 
cited. 

In  21  R.  C.  L.  I  30,  p.  35: 

"Where  a  debtor  is  directed  bf  a  creditor  to 
remit  money  by  mail,  the  posted  letter  consti- 
tutes a  payment;  although  the  letter  is  lost." 

We  have  examined  with  care  the  assign- 
ments cited  by  the  appellants  in  their  briefs, 
and  believe  that  the  conclusions  teacbed  by 
us  are  in  conformity  with  the  facts  In  this 
case,  and  the  law,  as  laid  down  by  our  own 
Supreme  Court,  and  by  olJier  coarts  axid  text 
authorities.  Hence,  all  assignments  are  over- 
ruled and  the  Judgment  of  the  trial  court  is 
affirmed. 

Affirmed. 
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VAN  VAL.KBNBURGH  t.  FORD  eti  «1. 
(No.  7B27.) 

iCourt  of  Civil  Appeals  of  Te^aa.    Galve$ton. 
Not.  14,  1»18.    On  Ifotion  for  Re- 
hearing, Dec  28,  1918.) 

1.  Vendor  and  Pcbchaseb  (S=389  —  Rescis- 
.sio:«  BT  Vendor— Vendob's  Lien— Sale  op 
Lie**  Note. 

Vendor,  by  selling  one  of  his  Ucn  notes, 
>«es  the  right  to  rescind  the  sale. 

2.  R£C£iv£BS  «=126  —  Rkceiveb's  Cebtifi- 

C.VTBS — ISSTTANCE. 

Holder  of  vendor's  lien  on  property  l^ing 
■  pcrated  by  receiver,'  not  haviug  been  made  a 
■arty  to  receivership  proceedings  at  the  time 
receiver's  certificates  were  issued,  and  having 
no  notice  of  issuance  thereof,  may  attack  the 
-."vpssity  and  wisdom  of  issuance  of  such  cer- 
titicates  upon  subsequently  being  made  party. 

.J.  Receivkrs  «=»117  —  Receiveb's  Cebthti- 

CATE»— POWSB  TO  iBBtFX. 
Conrfs  power  to  issoe  reeeirer's  eertifl' 
'.ates  to  become  a  superior  lien  to  the  displace- 
ment of  prior  mortgage  liens  is  not  an  arbi- 
trary, capricious  one,  but  can  be  resorted  to 
"Illy  in  the  exercise  of  sound  judicial  discretion. 

i.  Receivbbs   «=p12S  —  Rbckivxs's   Cebtifi-< 

CATES  —  NOTICS  TO  Fbiob  Ijehholdebs  — 

Pbio&itt. 

Receiver's  certificates  improvidently  issued, 

<vithoat  notice  to  prior  lienhotderB,  and  with- 

"ot    hearing,    will    not    be    given    priority    as 

^sainst  prior  incumbrances  or  liens,  where  such 

improviaence  is  made  to  appear  on  a  full  hear- 

:ng. 

5.  Receivebs  4=»ll8  —  Receiveb's  Cebtifi- 

CATES — NeCEBSITT  EOB  ISSUE. 

Where  ice  and  light  plant  during  its  eight 
Ttirs  of  existence  had  never  been  a  success,  bad 
iten  idle  much  of  the  time,  had  competing  light 
i'.'ant  serving  more  customers  in  tpwn  of  2,000 
■•puUtion,  and  during  eight  months  of  opera- 
riim  by  receiver  had  continually  lost  money,  sO 
ibat  at  end  of  such  time  the  plant  had  entirdy 
'uusamed  itself,  the  issue  of  receiver's  certifi- 
.4tes  as  superior  lien  on  proi»erty  was  Improvi- 
''.<-nt  and  an  abuse  of  discretion, 

U  Receiv'kbs  ®=>128  —  Rec£IV£b'b  Cebtifi- 
'  ates — Ves  dob's  Lien — rBioRmr. 
Receiver's  certificates  improvidently  issued, 
and  made  saperior  lien  on  property,  issued  with- 
out making  prior  lientiolders  parties  to  the  re- 
'..'ivership  proceedings,  will  not  be  given  priority 
■  er  prior  liens,  where  holder  of  receiver's  ccr- 
Tificatea  was  stockholder  and  treasurer  of  the 
"mpany  when  property  was  being  administered 
•'T  receiver,  and  must  have  had  full  linowledgo 
■■{  hopeless  financial  oondition  and  impractiea- 
'.ility  of  operation  at  a  profit. 

7.  Receivem  «=»118  —  Rbokiver's  OEBTnri- 
lATES— Poweb  to  Authobize  IssoB— Osia- 

»AI.  COSSTBUCTIOM. 

Court  had  no  power  to  authorize  issuance  of 
rrteiver'a  certificates  for  original  construction 
'■f  plant. 

».  RscJBivEBS  «=>11S  —  Hsceiveb'b  CEBriFI- 
tATEs— Poweb  to  Issue  —  Quasi  Public 

COKFOBATION. 

In  the  operation  of  a  guasi  public  corpora- 
ck>n  the  conrt,  in  the  exercise  of  a  sound  discre- 


tion, may  authorize  the  issuance  of  receiver's 
certificates  for  operating  expenses,  even  to  the 
displacMnent  of  prior  mortgage  liens,  but  has  no 
such  power,  except  under  the  doctrine  d  estop- 
pel, where  the  corporation  in  the  hands  of  the 
receiver  is  a  private  corporation. 

9.  CoiiPOBATiONS  «=>3— "Quasi  Fobuo  Cob- 
pobation"— Ice  Company. 

An  ice  company,  lacking  the  power  of  emi- 
nent domain,  and  not  being  subject  to  rcf^ulation 
by  public,  is  a  private,  and  not  a  quasi  public, 
corporation.  . 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Quasi 
Public  Corporation,] 

10.  Eminent  Douain  «=>10(1)  —  Ice  Com- 
pany. 

An  ice  company  has  no  power  of  eminent  do- 
main. 

11.  Corpobations  «e>391  —  Reouiation  — 
Ice  Compant. 

The  public  has  no  regulatory  interest  in  an 
ice  company. 

12.  Reoeivebs  «=»128  -r-  Rboeivsb'b  Cebt»t- 
OATEB— Necessity  fob  Issxte. 

The  power  to  displace  prior  liens,  and  thus 
to  impair  the  force  of  contracts,  is  such  an  ex- 
traordinary one,  that,  in  order  to  eall  into  ex- 
ercise such  power,  the  facts  jnstifying  it  should 
be  clear  and  nneqnivooaL 

13.  Rbobivbbs  ®s>119  —  Rbobxveb'b  Ocbtipi- 
CATES— "Quasi  Publio  Cobporation." 

A  corporation,  to  justify  issuance  of  receiv- 
er's certificates  on  ground  that  it  'is  a  quasi 
Sublic  corporation,  must  be  actually  quasi  pub- 
c,  and  not  merely  potentially^  so,  and  must  sub- 
serve some  appreciable  service  to  the  •  public, 
and  to  some  reasonable  extent  meet  a  public  de- 
mand and  necessity. 

14.  Receivebs  e=sll9  —  Reokiteb'b  Ceboifi- 

OATES — I'OWEB   TO    IBSUE    —   QUASI    PUBLIC 

CoBPOKATioK— Ice  Plant. 
An  ice  and  light  plant,  whose  average 
monthly  incomo  from  ice  department  during  the 
eiglit  months  under  receivership  was  $4ol.33, 
and  whose  monthly  average  income  from  the 
light  department  was  only  $79.61,  will  not  be 
deemed  a  quasi  public  corporation  for  purposes 
of  issoing  receiver's  certificates,  the  dommant 
pursuit  of  such  corparation  being  the  funiish- 
mg  of  ice. 

15.  Eminent  Domain  ^=8— Gbant  or  Pow- 
eb—Conbtbuction. 

Acts  conferring  the  power  of  eminent  do- 
main will  be  stricfly  construed. 

16.  Eminent  Domain  ^=>10(1)— Quasi*  Pub- 
lic  COBPOBATIONS. 

Ordinarily  it  is  essential  for  quasi  public 
service  corporations  to  have  the  power  ol  emi- 
nent domain. 

17.  Receivebs  4=»128  — Receiveb's  Cebtifi- 
cates—Ven  dob's  Ijen— Costs  of  Reoeiveb- 

SHIP. 

Where  vendor  retained  title  to  secure  pay- 
ment of  purchase  money,  and  subsequently 
brought  action  against  vendee  on  purchase-mon- 
ey notes,  bis  vendor's  lien  is  superior  to  the 
costs  incurred  in  the  receivership  of  property 
of  corporation  organized  bj  vendee,  where  he 
was  not  made  party  to  receivership  proceedings, 
tliougb  his  action,  to  which  corporation  was  not 


4s»Por  other  cases  see  same  topic  and  KET-NUMBBR  In  all  Key-Numbered  Digests  and  Indixei 
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a  part7,  was  finally  consolidated  with  recemr- 
ship  proceedings. 

18.  Eaonbnt  Domain  «s»11— Individuals. 
Individuals  have  no  right  of  eminent  do- 
main. 

19.  IOminent  Dohain  «=96— Delegation  of 

POWEB. 

The  state  baa  a  right  to  part  with  its  sov- 
ereign i>ower  of  eminent  domain  to  such  agen- 
cies as  it  deems  proper. 

20.  Eminent  Domain  «=»10(1)— Light  C!om- 
PAN IE8 — In  ditiduals. 

Under  Vernon's  Sayles*  Ann.  Civ.  St.  1914, 
art.  128.3d,  individuals  operating  light  compa- 
nies have  DO  power  of  eminent  domain. 

21.  Keceivebs  «=»128— Heceiveb'b  Certiti- 
cates—Pbioeity— Vendor's  Lien. 

Where  idle  and  stagnant  ice  and  light  plant 
was  sold  by  individual,  subject  to  vendor's  lien, 
to  one  who  subsequently  organized  corporation 
with  quasi  public  incidents  to  operate  plant, 
the  character  of  the  corjKtration,  upon  plant 
passing  into  hands  of  receiver,  did  not  destroy 
priori^'  of  vendor's  lien  as  to  receiver's  certifi- 
cates. 

22.  Receivers    €=9128— Receiver's    Cebtifi- 
CATES— Vendor's  Lien— Pbiobity. 

Holder  of  improvidently  issued  receiver's 
certificates,  who  was  stockholder  and  who  secur- 
ed issuance  of  certificates  with  understanding 
that  no  notice  wag  to  be  given  to  creditors,  and 
was  chief  mover  in  proceedings  to  procure  cer- 
tificates, no  application  therefor  being  made 
by  creditors,  hofda  certificates  subject  to  prior 
rights  <^  prior  lienholder  who  was  not  a  party 
to  the  proceeding,  and  who  was  given  no  notice 
thereof. 

23.  Receivers  «=>154(1)— Receiver's  Fees  — 
Vendor's  Lien — Pbiobity. 

Vendor's  lien  is  entitled  to  priority  over 
fees  of  receiver,  his  attorney,  and  master  in 
chancery  incurred  in  receivership  proceedings 
of  corporation  organized  by  vendee,  where  ven- 
dor was  not  a  party  thereto  until  his  action 
against  vendee  on  purchase-money  notes,  in 
which  corporation  was  not  a  party,  was  con- 
solidated with  receivership  proceedings  with- 
out consent  of  vendor,  and  where  such  feea  were 
incurred  before  vendor  was  made  a  party. 

24.  Rbceivebs  «=»154(1)  —  Fees  —  Chattel 
MoHTQAGES— Pbiobity   —   Voluntabt   Ap- 

FEABANOE  IN  RECEIVERSHIP  PROCEEDINGS. 

Fees  of  receiver,  his  attorney,  and  master 
in  chancery  are  superior  to  chattel  mortgage 
liens  on  property  in  receivership,  where  holders 
of  such  liens  intervened  in  receivership  pro- 
ceedings, and  voluntarily  used  such  proceed- 
ings for  collection  of  their  debts. 

2Tk  Fixtures  «=»7  —  Machinery  —  Con- 
crete Foundation. 
Thirty  thousand  pound  engine,  imbedded  in 
6  feet  deep  by  4  feet  long  concrete  foundation 
1%  inch  in  diameter,  bolts,  covered  with  con- 
crete, becamf,  as  a  matter  of  law,  a  part  of  the 
realty  by  reason  of  method  of  attachment  and 
impossibility  of  removal  without  injury  to  real 
estate. 

26.  FiXTOBES  €=>2l  —  Vendor's  Lien— In- 
stallation OP  New  Machinery. 
Where  vendor  sells  plant  with  machinery 
located  thereon  subject  to  vendor's  lien,  and 
machinery  is  subsequently  removed  and  new 
macliiuery  installed,   thu  new   machinery   takes 


the  place  of  the  old  machinery,  and  becomes 
subject  to  the  lien,  on  the  ground  that  depiv- 
ciatioh  of  vendor's  security  will  not  be  per- 
mitted. 

27.  Fiztubes  «s»21— Vendor's  Lien  —  In- 
stallation op  New  Machinery- Chattel 
MoBTGAGE — Pbiobity. 

Where  machinery  composing  part  of  plant 
sold  by  vendor  subject  to  vendor's  lien  is  re- 
placed by  new  machinery,  consisting  of  30,000- 
pound  engine,  which  was  embedded  in  concrnte 
foundation  6  feet  deep  and  attached  to  founda- 
tion by  iron  bolts  4  feet  long,  the  vendor'.<i  lien 
was  entitled  to  priority  over  cnattel  mortgage  on 
such  engine. 

28.  FiXTimEs  «=5»21— Vendob'b  Lien— Chat- 
tel Mobtoagb— PBioBirr. 

A  chattel  mortgage  on  electric  exciter,  sold 
to  corporation  (q>erating  plant  subject  to  ven- 
dor's lien,  was  entitled  to  priority  over  ven- 
dor's lien,  where  it  was  not  attached  to  the 
realty  in  such  manner  as  to  constitute  it  a  fix- 
ture. 

Appeal  from  District  Conrt,  Brazoria  Coun- 
ty ;    Sam'l  J.  Styles,  Judge. 

Action  by  Charles  O.  Mugler  against  the 
Mugler  Manufacturing  Company,  In  which 
Mrs.  Gay  Ford,  the  Munde  Oil  Kugine  Com- 
pany, the  MercfintUe  Trust  Company  of  Il- 
linois, the  Southwest  General  Electric  Com- 
pany, and  others  intervened,  consolldat«<i 
with  action  by  R.  W.  Van  Valkenbur^ 
against  Charles  O.  Mugler  and  ctbera.  The 
lower  court  rendered  Judgment  subordinating 
the  vendor's  lien  on  the  real  estate  held  bj 
Van  Valkenburgh,  and  the  chattel  inortgag« 
liens  held  on  certain  machinery  by  the  ma 
cblnery  interveners,  to  receiver's  certificatei 
issued  and  to  the  costs  of  the  receivership 
from  which  said  Van  Valkenbnrgta  and  thi 
machinery  Interveners  appealed.  The  cour 
at  the  same  time  rendered  Judgmoit  in  favoi 
of  the  madilnery  Interveners  against  th< 
said  Van  Valkenburgh,  holding  the  chatte 
mortgage  liens  on  the  respective  macbiner: 
sold  by  said  interveners  to  the  Mugler  Bian 
ufacturlng  Company  were  superior  to  Vai 
Valkenburgh's  vendor's  lien  on  the  real  es 
tate  and  plant,  from  whldi  judgement  the  8al< 
Van  Valkenburgh  appealed.  Both  Judgment 
reversed  and  rendered  in  part,  and  afBrmei 
in  part 

GThompson,  Knight,  Baker  &  Harris,  of  Dal 
las,  Mnnson  &  Williams,  of  Angleton,  Cole  < 
Cole,  of  Houston,  and  G.  W.  FoUin,  of  Bel 
Buckle,  Tetfn.,  for  appellant  Van  Valkei 
burgh. 

Elliot  Cage,  of  Houston,  fbr  appellant  Mm 
de  Oil  EJngine  Co. 

George  A.  Byers,  of  Houston,  for  appellut 
Mercantile  Trust  Co.  of  Illinois. 

A.  R.  Rucks,  of  Angleton,  for  appellai 
Southwest  General  Electric  Co. 

John  Charles  Harris  und  Harris  &  Harri 
all  of  Houston,  and  C.  D.  Jessup  and  W.  i 
Sproles,  both  of  Angleton,  for  appellee  Fori 


4s>For  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Olgests  and  Index** 
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lANE,  J.  Prior  to  Mfty.  1918.  tk©  Alvln 
Water,  Ught  &  Ice  Company,  whether  a  cor- 
poration or  copartnership  not  ahown  by  the 
record,  was  the  owner  of  lots  2  and  3,  in 
Mock  2.  in  the  A.  G.  Wade  addition  to  the 
town  of  Alvln,  Brazoria  county,  Tex.,  to- 
gether with  an  bondings,  fixtures,  machinery, 
etc.,  placed  or  ballt  thereon  as  a  part  of  its 
water,  light  and  ice  plant,  and  also  all  poles, 
wires,  and  fixtures  constnicted,  in  connec- 
tion therewith,  npon  and  alcmg  the  streets  of 
Alvln.  The  above-named  comi>any  becoming 
insol~vent,  all  of  the  property  above  described 
was  sold  under  execatlon  sale  to  appellant 
B.  W.  Van  yaucenboigh  on  the  letfa  day  of 
May,  1913. 

Tan  Valkenburgh  was  the  owner  of  this 
property  from  the  date  of  its  purchased  np 
to  the  6th  day  of  JTannary,  1915,  a  period  of 
about  20  months.  During  the  20  months  he 
owned  said  "plant"  and  property  the  plant 
was  only  operated  for  about  five  months,  and 
daring  the  eight  mcmths  next  preceding  ills 
disposition  of  the  same,  on  January  S,  1915, 
it  was  not  operated  by  any  <»ie.  On  Janu- 
ary 6,  1915,  Van  Valltenburgh,  by  his  deed 
of  that  date,  conditionally  conveyed  all  of 
said  property  to  one  Charles  G.  Mugler  for 
a  consideration  of  $6,500,  of  which  $1,000 
was  paid  by  Mugler  in  cash.  For  the  re- 
mainder Mngler  executed  four  notes  for 
$1,000  each  and  one  for  $600,  all  being  pay- 
able to  R.  W.  Van  Valkenburgh  or  order,  9, 
15,  20,  24,  and  30  montbjs,  respectively,  from 
their  dates.  Said  deed  contained  a  clause 
as  follows: 

"But  it  is  expressly  agreed'  and  stiptilated 
that  the  vendor's  lien  is  retained  against  the 
above-described  property,  premises,  and  im- 
provements until  the  above-described  notes, 
and  all  interest  thereon,  are  fnDy  jmid  accord- 
ing to  their  face  and  tenor,  effect,  and  reading, 
when  this  deed  sliaU  become  ab8(dute." 

The  first  of  the  series  of  $1,000  notes  was 
transferred  by  B.  W.  Van  Valkenburgh  to 
Harry  Ford,  a  son  of  James  and  Oay  Ford, 
hereinafter  mentioned,  with  an  indorsement 
thereon  to  tlie  effect  that  as  a  lien  against 
tlie  propwty  sold  by  Van  Valkenburgh  to 
Mugler  it  was  to  be  secondary  and  snbordl- 
nate  to  the  other  notes  retained  by  Van 
Valkenburgh. 

On  the  14tfa  day  of  April,  1916,  three 
months  and  ten  days  after  Mngler  bought  the 
"plant"  from  Van  Valkenburgh,  he  (Mu^er), 
one  James  Ford,  and  his  wife.  Gay  I^ord,  pro- 
cured the  Issuance  of  a  charter  incorporating 
the  Mugler  Manufacturing  Company,  with 
Charles  G.  Mugler,  James  Ford,  and  Gay 
Ford  as  organizers  and  directors.  The  pur- 
poses for  which  the  company  was  incorporat- 
ed were  expressed  in  Ita  charter  as  follows : 
"The  manufacture  of  and  supply  of  ice  to  the 
public,  and  the  generatioo  of  a  supply  of 
gas,  electric  light,  and  motor  power  to  the 
public"    The  capital  stock  was  $12,000,  all 


paid  as  fcOIows:  $6,000  by  Mugler,  by  his 
promise  to  convey  to  said  corporation  prop- 
erty conveyed  to  him  by  Van  Valkenburgh; 
$6,000  cash,  paid  by  James  Ford ;  and  $100 
cash  paid  by  Gay  Ford.  Mngler  never  did 
WMivey  said  property  to  the  corporation,  but 
his  afladavlt  made- 'to  procure  the  issuance 
of  the  diarter  is  to  the  effect  that  he  bad 
conveyed  the  same  to  said  corporation. 
Mugler  was  the  owner  of  $6,000,  James  Ford 
$6,900,  and  Gay  Ford  $100  worth  of  the 
stock  of  said  corporation,  respectively.  The 
corporation  thus  formed  commenced  business 
with  Charlea  G.  Mugler  as  president,  James 
Ford  as  secretary,  and  Mrs.  Gay  Ford  as 
treasurer,  and  shortly  after  the  incorpora- 
tion of  said  company  it  incurred  a  large 
indebtedness  for  machinery  and  material 
bought  for  the  purpose  of  ctHnmerclng  opera- 
tions, as  the  plant  was  not  In  operation  at 
the  date  of  its  sale  by  Van  Valkenburgh  to 
Mugler,  itBi,  as  before  stated,  had  not  been 
for  eight  months  next  prior  to  sneh  sale. 

After  the  incorporation  of  said  company, 
on  April  14,  1916,  and  after  the  plant  was 
overhauled  and  new  engines  and  other  ma- 
ddnery  were  installed,  which  we  assume  con- 
sumed some  considerable  time,  the  corpora- 
tion began  the  operation  of  the  plant.  Aft- 
er operating  the  plant  for  a  few  months  only, 
Cliarles  O.  Mugler,  president  of  the  corpora- 
tion, on  October  27,  1916,  filed  his  suit  No. 
11,204  in  the  district  court  of  Brazoria 
county  against  said  corporation,  the  Mugler 
Manufacturing  Company,  and  in  his  petition 
he  alleged  the  organization  and  Incorporation 
of  the  company ;  that  he  was  president  of  the 
company,  and  the  owner  of  one-half  of  the 
capital  stock;  tliat  he  was  the  active  man- 
ager of  the  business  and  plant  of  the  Mugler 
Manufacturing  Company ;  that  the  assets  of 
defendant  corporation  consisted  of  real  es- 
tate, electric  light  and  ice  manufacturing 
plant,  electric  Ught  poles,  and  lines  and  fix- 
tures Incident  thereto  (together  with  a  small 
amount  of  bills  receivable),  of  the  approxi- 
mate value  of  $22,300;  that  the  Uablllty  of 
said  corporation  aggregated  approximately 
$23,250 ;  that  he  had  advanced  $6,000  to  the 
company,  and  that  tlie  company  was  also 
further  indebted  to  him  for  $300  for  bor- 
rowed money  and  $900  for  past  salary  due 
blm  as  president  and  manager;  that  said  cor- 
poration was  in  eminent  danger  of  insolven- 
cy, and  that  the  interest  and  welfare  of  the 
stockholders  and  of  the  public  rendered  it 
necessary  ttiat  a  receiver  should  be  appoint- 
ed immediately. 

Upon  this  petition  one  A.  T.  Page  was  by 
the  court  appointed  receiver  of  the  properties 
of  the  corporation  on  the  28th  day  of  October, 
1915,  and  on  the  same  day  duly  qualified  as 
such.  On  October  30,  1915,  two  days  after 
his  appointment  and  quaUflcation,  said  re- 
ceiver filed  his  petition,  praying  that  he  be 
permitted  to  operate  said  plant,  setting  forth 
the  fact  that  the  company  had  no  funds  to 
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defray  ^be  expenses  of  operating  tbe^same, 
and  prayed  tbat  he  be  autborlzed  to  Uisue 
r^eiver's  cerdflcates  to  defray  said  expenses ; 
end  at  varlioaa  and .  sundry  times,  upon  fh« 
(tppUcatlon  of  the  recelyer,  he  waa  author- 
ized to  issue  xec^Ter's  oertlflcates  to  defray 
the  expenses  of  operation,  and  for  improving 
and  adding  to  the  plant,  until  he  bad  isaued 
certificates  aggregating  $3,500,  which  by  or- 
der of  the  court  were  made  prior  and  supe- 
rior lien^  on  all  of  the  assets  of  tSxe  corpQca- 
tion  over  every  other  class  of  claims,  includ- 
ing the  vendor's  Ilea  notes  held  by  Van  Val- 
kenburgh  and  Harry  Ford. 

Certificate  No.  1  was  issued  October  20^ 
ms,  for  the  sum  of  $500;  certificates  Noe. 
2  and  3,  for  the  sum  of  fSOO  each,  were  is- 
sued In  favor  of  Harry  Ford  on  the  25th  day 
of  November,  1915 ;  certificates,  Nos.  4  and  6, 
for  the  sum  of  $500  each,  were  Isaued  on  the 
25th  day  of  November,  1015,  In  favor  of  Mrs. 
Gay  Ford;  and  certificate  No.  6,  for  the 
sum  of  $1,000,  was  issued  on  the  7tb  day  of 
April,  iai7,  in  favor  of  Mrs.  Gay  Ford;  all 
aggregating  the  sum  of  $3,500.  By  trans- 
fer and  otherwise  all  became  the  property 
of  Mm.  Gay  Ford,  and  were  owned  and  held 
by  her  at  the. time  of  the  trial  of  this  cause. 

At  the  time  the  receiver  was  appointed 
upon  the  petition  of  Charles  G.  Mugler,  presi- 
dent of  the  corporation,  James  Ford,  husband 
of  Mrs.  Gay  Ford,  and  father  of  Harry  Ford, 
had  an  Investment  in  the  plant  of  some  eight 
or  ten  thonsand  dollars..  After  the  receiver 
took  charge  of  the  properties,  Harry  Ford 
stayed  at  the  plant  for  a  month  and  a  half, 
and  assisted  in  its  management,  when  he  was 
called  north  oa  account  of  his  fbOier'a  death. 
The  Fords  agreed  with  the  receiver  to  buy 
the  receiver's  c»tlflcate8  when  the  court  au- 
thorized their  issuance,*  in  order  to  keep  the 
business  mnning.  The  Fords  were  familiar 
with  the  character  Of  the  business  done  by 
the  plant,  and  knew  that  the  principal  busi- 
ness of  the  cotnpany  was  the  manufacture 
and  sale  of  ice,  and  knew  that  a  much  larger 
portion  of  the  money  secured  by  the  issuance 
and  sale  of  said  receiver's  certificates  was 
to  be  used  in  the  manufacture  of  ice,  and 
that  a  very  small  i)ortlon  thereof  was  to  be 
used  In  furnishing  light  to  the  public. 

The  Mugler  Manufacturing  Company,  by 
Its  officers  and  directors,  James  Ford  and 
Mrs.  Gay  Ford,  answered  the  suit  of  Mugler, 
and,  after  alleging  its  incorporation,  further 
alleged  that  plaintiff  Charles  G.  Mugler  had 
subscribed  for  one-half  of  the  total  capital 
stock  of  the  company,  to  wit,  $C,000  worth, 
and  had  promised  to  convey  the  property  pur- 
chased by  him  from  Van  Valkenburgh  to  the 
company  In  payment  for  his  said  stock  and 
that,  to  procure  the.  charter  incorporating  the 
company,  he  made  an  aflidavit  that  he  had 
so  conveyed  said  property;  that,  regardless 
of  such,  promise  and  affidavit,  he  (Mugler) 
had  never  so  conveyed  said  property,  .  it 


further  alleged  that  the  $6,000  then  sued  for 
by  Mugler  was  the  $6,000  paid  into  the  treas- 
ury by  Jamea  Ford  and  Gay  Ford  in  payment  i 
of  capital  stock  of  the  company  purchased 
by  them,  which  th^'  alleg/^  was  appropri- 
ated by  Mugler  to  his  owo  use  and  benefit. 
Its  prayer  was  for  Judgment  against  Charles 
G.  Mugler  (1)  Jbo  compel  him  to  awcute  and 
deliver  to  It  a  deed  conveying  the  property 
hereinafter  mentdoned;  (2)  for  a  sum  equal  i 
to  the  unpaM  purchase  moncv  owing  by  him 
to  R.  W.  Van  Valk?abuxgh  and  others,  jcon- 
stituting  a  vendM^a  lien  on  said  above-de- 
scribed properly ;  and  (3)  for  $6,000  for  the 
money  of  the  compapf  appropriated  by  him 
to  bis  own  use. 

On  December  2,  IfiVi,  James  Ford,  Gay 
Ford,  and  Harry  Ford  intervened  In  the  suit 
of  Charles  G.  Mugler  v,  Mugler  Manafactur-  i 
Ing  Company,  and  in  their  petition  they 
make  practically  the  same  allegations  of 
wrongdoing  by  Charles  G.  Mugler  as  is  al- 
leged in  the  answer  of  the  Mugler  Manu- 
facturing Company. 

Harry  Ford,  by  way  of  cross-action,  asks 
Judgment  against  Mugler  upon  the  afore- 
mentioned $1,000  note  transferred  to  him  by 
Van  Valkenburgh,  and  upon .  a  $1,000  note 
transferred  to  him  by  the  Mnacie  Oil  Engine 
Company. 

It  la  further  alleged  in  said  petition  that 
the  capital  stock  of  said  corporation  Is  owned 
and  held  as  follows: 

Charles  G.  Mugler $  6,000  00 

James  Ford..... 100  00 

Mrs.  Gay  Ford 100  00 

Harry  Ford 6,800  00 


Total 112.000  00 

It  is  further, alleged,  among  other  things, 
"that  after  the  organization  of  the  Mugler 
Manufacturing  C<Hnpany,  and  the  election 
by  the  board  of  directors  of  plaintiff  Charles 
O.  Mulder  as  president  and  general  manager, 
Interreoers  Jtimes  Ford  and  Gay  Ford  re- 
moved, on  account  of  the  health  of  James 
Ford,  fiom  Galveston,  Galveston  coant>-, 
Tex.,  to  Syracuse,  Kan.,  and  left  the  plaintiff 
Charles  G.  Mugler  as  pnesident  and  general 
manager  la  sole  and  exclusive  management  of 
the.  plailt .  and  business  .of  the  Mugler  Manu- 
facturing Company,  these  interveners  at  that 
time  reposing  every  trust  and  confidence  in 
the  said  Mugler. 

And  these  interveneis  farther  allege  tbat — 

"the  -satd  plaintiff  Obarlea  G.  Mngler  as  pres- 
ident and  general  manager  In  sole  and  exclusive 
charge  of  the  business  of  the  MuglQr  Manufac- 
turing Company,  from  the  time  of  ita  charter, 
to  wit,  about  April  15,  1915,  until  the  receiver 
qualified  and  took  possession  of  said  plant,  on, 
to  wit,  about  October  30,  1915,  never  was  ablo 
to  put  the  plant  upon  a  paying  basis,  but  has 
run  tbe  plant  heavily  in  debt,  the  extent  of 
which  these  interveners  are  not  advised,  because 
the  said  Charles  G.  Mugler  has  always  refused 
these   intcrvtners   any.  right   to   examine    or 
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andit  tht  books,  papers,  von<Aer0,  and  acconnt* 
of  the  Mogler  Hanufactaring  Company,  and 
that  the  said  plaintiff  Bfagler  haa  borrowed,  on 
behalf  of  the  Mugler  Manttfactorinc  Company, 
from  interrener  Jemea  Ford,  a  larfe  wiin  of 
money,  to  wit,  the  sum  of  four  thousand  dol- 
lars ($4,000),  which  intervener  Japea  Ford  tag 
loaned  the  Mu^ler  Manufacturing  Company, 
to  try  to  keep  the  same  a  going  concern; 
and  the  said  Mugler  has  further  neglected,  fail- 
ed, and  reftaed  to  pay  oft  the  vendot's  Hen 
notes  hdd  by  R.  W.  Van  Valkenborgh,  who  lf»- 
eides  in  Dallas,  Dallas  connty.  Tax.,  one  of 
said  notes  a«  hereinbefore  OQt  forth  beintr-  also 
held  and  owned  by  intervaiier  Harry  Ford, 
trhicb  vendor's  lien  notes  are  the  personal 
debt  of  the  plaintiff  Charles  Q.  Mugler,  and  are 
not  now,  and  never  have  been,  the  debt  or  obli- 
gation of  the  Mugler  Manufacturing  Company." 

Their  prayer  was,  first,  f«r  Judgment 
against  the  Mugler  Maiwfactaring  Compaoy 
for  $4,000  in  favor  of  tbe  Fords  for  moo^ 
loaned  by  James  Ford  to  said  company  In 
tils  effort  to  keep  the  plant  going;  second* 
for  JodgmeDt  in  favor-  of  Harry  Ford  for 
$1,000  against  the  Mugler  Manufacturing 
Company  and  Charles  O.  Mugler  upon  a 
$1,000  note  executed  by  the  company  to  the 
Mnnde  Oil  Engine  Company,  and  by  it  trans- 
ferred to  Harry  Ford,  for  a  foreclosure  of 
a  lien  on  certain  engines  installed  In  the 
plant  of  the  company,  and  for  their  removal 
and  sale  to  satisfy  such  Judgment;  third, 
for  judgment  in  f&vor  of  Harry  Ford  upon 
the  said  |1,000  vendor's  lien  note  against 
Charles  G.  Mugler,  and  for  foreclosure  of  the 
vendor's  lien  upon  the  real  estate  conveyed  by 
H.  W.  Van  Valkenburgh  to  said  Mugler. 

For  many  years  prior  to  and  at  the  time  of 
the  appointment  of  the  receiver. of  the  prop- 
erties of  the  Mugler  Manufacturing  Com- 
pany, and  during  the  time  Its  light  and  Ice 
plant  was  operated  by  the  receiver  upon 
funds  procured  by  the  Issuance  and  sale  of 
$S,500  of  receiver's  certificates,  there  was  in 
operation  in  the  town  of  Alvin,  a  town  of 
about  2,000  people,  a  competitive  light,  water, 
and  Ice  plant  owned  and  <%>erated  by  the 
.\Ivin  Light  &  Power  Company,  which  had, 
during  the  eight  months  in  which  the  Mug- 
ler plant  was  being  operated  by  the  receiver, 
about  200  light  consumers  In  the  town  of  Al- 
^in.  It  also  bad  a  contract  with  said  town 
to  fumisb  the  street  lighting,  and  with  the 
<i.,  C.  &  S.  P.  Ry.  Co.,  the  only  railway  run- 
ning to  or  passing  through  said  town,  to 
Kiruisb  its  station  with  lights.  This  plant 
from  the  time  of  the  appointment  of  the  re- 
ii'lver  for  the  Mugler  plant,  and  during  the 
time  tbe  receiver  operated  same,  had  what  is 
known  as  a  direct  current  system  only;  It 
had  an  alternating  current,  but  It  hlid  burned 
out  and  had  not  been  replaced.  The  Mugler 
plant  had  what  is  known  as  an  alternatiug 
i-urrent,  wMdi  it  Installed  In  May,  1915.  Up 
10  th©  time  the  receive*  was  appointed  the 
Mugler  Company  had  about  S8  light  con- 
Mimers  In  tbe  residential  portion  of  the  town 


of  2,000  Iftliabltants,  and  during  the  time  it 
was  operated  by  the  receiver  Its  largest  num- 
ber of  light  consumers  at  any  time  was  85. 

"The  only  advantage  of  an  alternating 
current'  over  a  direct  current  for  lighting 
purxMses  Is  this:  Yon  can  give  service  prac- 
tically an  unlimited  distance  -with  nn  alter- 
nating current,  and  you  cannot  with  a  direct 
current;  three  miles  is  practically  the  limit 
for  a  direct  cnrrent." 

The  receiver  operated  the  plant  of  the 
Mugler  Manufacturing  Company  during  the 
months  of  November  and  December,  1915, 
and  during  the  months  of  January,  February, 
March,  April,  May,  and  June,  1916,  elgM 
months  in  all.  The  gross  incomes  from  tbe 
sale  of  both  lights  and  Ice  during  said  opwa- 
tlon  is  shown  ky  tbe  follovring  table: 

Light  Sales.     Ice  Sales. 

First  month ; |  60  25       $   235  16 

8ecoBd  month 70  50  216  32 

Third  moBth 64  06  117  84 

Fourth  month >.,      -66  90  139  67 

Fifth  month 75  90  290  77 

Sixth  month. 80  50  366  36 

Seventh  month 112  75  924  88 

Eighth  month 107  85         1,145  14 

f6S7  70       $3,611  44 

It  is  thus  aboyfa  that  the  total  income  for 
the  eight  months,  for  both  light  and  ice, 
aggregated  the  gross  sum  of  $4,249.14,  and 
the  total  expense  for  said  months,  to  operate 
both  light  and  ice  departments  of  the  plant, 
amounted  to  the  gross  sum  of  $7,291.85.  A 
fair  apportionment  of  the  expenses  of  the 
two  different  departments  would  be  $300  per 
month  to  run  the  light  plant,  or  the  sum  of 
$2,400  for  said  eight  months.  It  would  cost 
to  run  the  light  plant,  exclusive  of  the  ice 
department,  about  $^5  per  month,  exclusive 
of  any  couM  costs  In  the  case. 

After  the  receiver  had  been  appointed,  and 
after  he  had  operated  the  plant  for  alwut 
eight  months,  and  sold  the  receiver's  certifi- 
cates hereinbefore  mentioned,  the  Munde  Oil 
Engine  Company,  the  Mercantile  Trust  Com- 
pany, and  the  Southwest  General  Electric 
Company  intervened  In  the  cause,  alleging 
the  sale  by  them,  respectively,  of  certain  ma- 
chinery to  the  Mngler  Mannfacturing  Com- 
pany, upon  which  they  retained  Hens  to  se- 
cure payment  of  the  purchase  money  there- 
for, and  praying  for  Jndgments  and  a  fore- 
closure of  the  respective  Hens  upon  the  prop- 
erties sold  by  fhem. 

OthM  unsecured  creditors  of  said  company 
intervened,  whom  it  is  not  necessary  to  spe- 
cifically mention  here. 

The  appointment  of  the  receiver,  and  the 
Issuance  of  and  sale  of  the  receiver's  certifi- 
cates, before  mentioned,  was  upon  ex  parte 
application  of  Charles  G.  Mugler  and  A.  T. 
Page,  receiver  without  notice,  to  any  of  the 
Interveners  or  other  creditors,  end  without 
their  consent. 

The   appellant   Van   Valkenburgh,   subse- 
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qneat  to  the  recelversblp  proceedlns,  and 
about  a  year  thereafter,  on,  to  wit,  August 
17,  1916,  brought  an  Independent  salt,  being 
cause  No.  11.728.  to  the  district  court  of 
Brazoria  county,  to  which  he  sued  Charles 
G.  Mugler,  hts  vendee,  and  made  A.  T.  Page, 
as  receiver  of  the  Mugler  Manufacturtog  Com- 
pany, a  party,  alleging  that  the  said  Page 
claimed  some  interest  to  the  property,  and 
also  made  the  Muncle  Oil  Engine  Company, 
the  Mercantile  Trust  Company  of  IlUnols, 
and  the  Southwest  General  Electric  Company 
parties,  they  holding  certato  cliattel  mortgage 
liens  on  machtoery  sold  to  the  Mugger  Man- 
ufacturtog Company,  and  the  said  Van  Valk- 
enburgb  also  made  Harry  Ford  a  party,  to 
whidi  suit  be  sought  a  Judgment  agatoat 
Charles  G.  Mugler  on  three  of  the  vendor's 
lien  notes  for  $1,000  each,  and  on  one  for 
$500,  be  bavtog  in  the  meantime  sold  the 
first  maturtog  $1,000  note  to  Harry  Ford, 
without  recourse,  and  with  the  reservation  of 
the  said  Van  Valkenburgb's  superior  rights 
as  a  vendor  for  the  protection  of  the  remain- 
ing notes,  which  the  said  Van  Valkenburgh 
retatoed,  the  said  Van  Valkenburgh  seeking 
a  foreclosure  against  all  of  the  parties  for 
the  purpose  of  securing  payment  of  his  to- 
debtedness. 

Following  the  flltog  of  said  suit  by  appel- 
lant Van  Valkenburgh,  receiver  Page  and  all 
the  Ford  toterveners,  filed  a  motion  on  Sep- 
tember 7,  1916,  to  consolidate  the  pending 
cause  No.  11,204,  Charles  G.  Mugler  v.  Mugler 
Manufacturing  Company,  with  pending  suit 
No.  11,728,  R.  W.  Van  Valkenburgh  v.  Charles 
6.  Mugler  et  al.,  alleging  as  a  ground  that 
the  said  Van  Valkenburgh  claimed  a  ven- 
dor's lien  agatost  the  property  of  the  Mugler 
Manufacturing  Company,  and  that  the  Fords 
claimed  to  have  a  superior  lien  by  reason  of 
betog  the  owners  of  said  receiver's  certifi- 
cates, the  said  Van  Valkenburgh  never  hav- 
tog  been  made  a  party  to  the  receivership 
proceedings  prior  thereto;  which  motion  to 
consolidate  was  contested  by  the  said  Van 
Valkenburgh  on  divers  and  sundry  grounds, 
but  his  contest  was  overruled,  and  the  mo- 
tion to  consolidate  was  granted,  to  which  the 
said  Van  Valkenburgh  excepted. 

On  the  7th  day  of  September,  1916,  receiv- 
er A.  T.  Page  and  the  Ford  toterveners  filed 
a  motion  to  the  cause  to  which  they  prayed 
for  an  order  directing  the  receiver  to  sell 
all  of  the  property,  real  and  i>erBonal, .  be- 
longing to  the  Mugler  Manufacturtog  Com- 
pany, for  a  sum  not  less  than  $6,500. 

On  the  25th  day  of  September,  1916,  to- 
tervener  Mrs.  Gay  Ford  filed  an  additional 
petition,  allegtog  that  she  was  the  owner  and 
holder  of  all  the  receiver's  certificates  Issued 
by  the  receiver,  and  praying  that  she  be 
protected  to  their  purported  priority. 

On  the  28th  day  of  September  the  trial 
court  beai-d  the  motion  for  the  sale  of  the 
property,  made  by  tlie  receiver  and  the  Fords, 


granted  the  same,  and  ordered  said  property 
sold  free  from  any  and  all  vendor's  liens, 
chattel  mortgages,  or  other  liens  of  any  and 
every  nature  whatsoever.  Said  sale  to  be 
for  cash,  and  for  not  less  than  $6,500. 

Van  Valkenburgh  being  formerly  made  a 
party,  styltog  himself  as  an  Involuntary  in- 
tervener, filed  his  first  amended  original  pe- 
tition on  February  24,  1917,  setting  up  the 
facts  as  set  up  in  his  orlgtoal  petition,  and 
also,  to  addition,  making  the  usual  and  for- 
mal allegations  to  a  trespass  to  try  title  suit, 
substituting  as  his  principal  prayer  for  re- 
lief a  recovery  of  the  property  sold  to  Mug- 
ler, and  in  the  alternative  an  establishment 
of  his  debt,  and  a  foreclosure  of  the  vendor's 
Uen  as  against  all  of  the  parties  to  the  re- 
ceivership proceedings. 

In  addition  to  such  tovoluntary  toterven- 
tl<»i  by  the  said  Van  Valkenburgh,  be  also 
filed  a  contest  to  the  action  of  the  court  to 
havtog  Issued  the  receiver  certificates,  and 
also  filed  an  answer  to  the  original  toter- 
vention  of  intervener  Gay  Ford,  direttly  at- 
tacking and  contesting  her  claim  for  superior 
rights  as  the  bolder  of  said  receiver  certifi- 
cates. 

The  statement  heretofore  has  concerned  it- 
self with  the  facts  pertinent  to  the  question 
of  priority  between  the  vendor  Uen  claim  of 
Van  Valkenburgh  and  the  chattel  mortgage 
claims  of  the  machtoery  toterveners  on  the 
one  hand  and  receiver  certificates  and  court 
expenses  on  the  other.  In  addition,  contests 
arose  between  the  said  Van  Valkenburgh  on 
the  one  hand  and  the  machinery  toterveners 
on  the  other  as  to  the  relative  priority  on 
the  machtoery  tostalled  by  said  Interveners 
to  the  plant,  as  between  Van  Valkenburgb's 
vendor's  Uen  and  their  chattel  mortgage  Uens, 
a  special  statement  in  regard  to  which  will 
follow  to  the  appropriate  place  In  this  opto- 
1<«. 

The  case  came  on  for  trial  on  March  17, 
1917,  before  the  court  without  a  Jnry,  re- 
sulting to  a  Judgment  allowtog  $800  to  re- 
ceiver Page,  $600  to  C.  D.  Jessup  as  attorney 
for  the  receiver,  and  $300  to  W.  S.  I^roles 
for  services  as  master  to  diancery;  to  favor 
of  Mrs.  Gay  EV>rd  fOr  $S,806  as  prindjpal  and 
toterest  on  said  receiver  certificates ;  $410.31 
to  favor  of  the  receiver  for  additional  moneys 
paid  out  by  him ;  the  appellant  Van  Valken- 
burgh was  denied  a  recovery  of  the  property, 
but  was  given  Judgment  for  $4,517  as  the 
then  value  of  his  notes;  Judgments  were 
rendered  for  Muncle  OU  E<ngine  Company  for 
$2,681.56,  Mercantile  Trust  Company  for 
$759,  and  Southwest  General  Electric  Com- 
pany for  $552.41. 

The  plant  havtog  been  ordered  sold,  the 
following  order  of  priority  to  tbe  distribution 
of  the  money  was  entered:  (a)  AU  court 
costs;  (b)  the  paym^t  of  the  amounts  aUow- 
ed  the  recover,  his  attorney,  and  the  (pedal 
master;  (c)  tbe  payment  of  the  cecelrer  cer- 
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tificates  to  Hrs.  Ford;  (d)  tbe  payment  of 
$110^1  to  tbe  receiver  for  money  event  by 
him;  (e)  tbe  payment  of  Tan  VaUcenbnrgta, 
under  his  vendor  Uoi,  ont  of  the  proceeds  of 
the  plant,  other  than  tbe  machinery  on  whl(A 
the  Interveners  held  dbattel  mortgages;  (f) 
to  the  payment  of  the  Judgments  of  said 
machinery  interveners  oot  of  any  money  left 
from  the  proceeds  of  the  separate  sale  of  the 
machinery,  after  prorating  such  proceeds  to 
the  payment  of  the  debts  and  costs  of  i«- 
celvershlp,  including  the  certificates;  (g)  if 
any  money  was  left  oat  of  the  sale  of  tiiis 
separate  machinery,  it  should  then  go  to  Van 
Valkenburgh. 

Judgment  having  been  rendered  for  the 
Fords  on  th^r  unsecured  daims  against  the 
Mugler  Company  and  In  favor  of  several 
other  unsecured  creditors,  the  right  to  par- 
ticipate after  the  ftnregolng  application  of  the 
proceeds  of  the  sale  was  ordered  among  such 
unsecured  creditors;  but  as  it  seems  to  be  ap- 
parent that  there  will  not  be  enough  to  pay 
ott  the  above  daims,  ranked  as  secured,  it 
will  be  unnecessary  to  notice  further  tbe 
rights  of  unsecured  creditors. 

R.  W.  Van  Valkenburgh  and  the  madiinery 
IntervMiers  have  appealed.  We  will  first 
dispose  of  the  issues  arising  between  appel- 
lant Van  Valkenburgh  and  the  machinery 
interveners  on  the  one  hand  and  Mrs.  Gay 
Ford,  the  holder  of  the  receiver  certificates, 
on  the  other.  We  will  refer  to  Van  Valken- 
burgh as  the  appellant,  but  to  doing  so  It  will 
be  understood,  on  the  Issue  under  review 
now,  that  we  also  intend  to  Indude  thereby 
the  machinery  interveners,  Munde  Oil  EJn- 
gine  C3onipany,  Mercantile  Trust  Company, 
and  Southwest  G«ieral  Electric  Company. 

When  we  refer  to  appellee  <hi  this  brandi 
of  the  case  we  refer  to  Mrs.  Gay  Ford  as  the 
bolder  of  the  receiver  certificates. 

The  foregoing  Is  a  general  statement  of  the 
case,  and  more  spedflc  statements  of  fact  will 
be  set  out  under  the  appropriate  assignments. 

[1]  By  appellant's  first,  second,  and  third 
assignments  of  error  he  raises  the  question 
of  his  right  to  recover  the  land.  As  has  ap- 
peared from  the  foregoing  statement.  Van 
Valkenburgh  sold  one  of  his  vendor  lien 
notes  for  $1,000  to  Harry  Ford,  and  we  hold 
that  by  doing  so  he  lost  Us  right  to  rescind 
tbe  sale  of  tbe  land.  Douglass  v.  Blount  et 
aL.  95  Tex.  369,  67  S.  W.  484,  58  L.  R.  A.  699. 
It  Is  not  perceived  by  the  court  that  the  fact 
that  the  sale  of  such  note  was  without  re- 
course, and  subject  to  superior  rights  of  the 
said  Van  ValkMtbnrgb  for  the  security  of  the 
notes  which  he  was  retaining,  changes  the 
prindple  which  was  enunciated  In  the  fore- 
going case.  Tbe  assignments  complaining  of 
tbe  action  of  tbe  court  in  refusing  relief  by 
way  of  recovery  of  the  land  are  overruled. 

By  tbe  fourth,  fifth,  sixth,  and  seventh  as- 
aignmeota  of  error  appellant  cbaUenges  the 


superiority  of  the  receiver  certificates  and 
the  expenaea  of  recelversblp  on  the  ground 
that  the  reoeiversblp  proceedings  were  Im- 
provident, and  that  the  (^)eratlon  of  the  plant 
was  improvident,  and  that  the  certificates 
should  never  have  been  issued. 

[I]  As  shown  in  the  general  statement,  Van 
Valkenburgh  attacked  the  Issuance  of  the 
oertiflcates  as  soon  as  he  was  made  a  party 
to  the  proceedings,  and  called  in  question, 
through  direct  attack,  the  necessity  and  wis- 
dom of  ever  having  issued  said  certificates. 
It  is  settled  that  Van  Valkenburgh  had  the 
right  to  make  such  attack  as  soon  as  he  was 
made  a  party.  Union  Trust  Co.  v.  Ky.  Co., 
117  U.  S.  434,  6  Sup.  Ot  80»,  29  L^  Ed.  963; 
I.  &  G.  N.  Ry.  Co.  V.  CooUdge  et  al.,  26  Tex. 
Civ.  App.  595,  62  Q,  W.  1097.  In  these  cases 
It  was  held  that,  where  the  holder  of  a  prior 
lien  is  subsequently  brought  into  recelversblp 
proceedings,  he  thereupon  has  an  opportunity 
to  be  heard,  and  that  such  opportunity  is 
equivalent  to  prior  notice,  and  that  when 
such  prior  llenholder  Is  brought  In  he  then 
has  the  right  to  contest  the  issuance  of  tbe 
certificates. 

In  Union  Trust  Go.  v.  Railway  Co.,  supra, 
the  United  States  Supreme  Court  hdd  that 
the  receiver  and  those  lending  money  to  htm 
on  certificates  issued  on  orders  made  without 
prior  notice  to  i>arties  Interested  take  the 
risk  of  the  final  action  of  tbe  court  in  regard 
to  the  loans,  and  In  this  connection  used  tbe 
following  language: 

"When  such  prior  Uenholc^irs  are  brought 
before  the  court  they  become  entitled,  upon  the 
plainest  principles  of  Justice  and  eqaity,  to 
contest  the  necessity,  validity,  effect,  and 
amount  of  all  such  certificates,  a»  fully  as  It 
such  questions  were  then,  for  the  first  time^ 
presented  for  determination.  If  it  appears  that 
they  ought  not  to  have  been  made  a  charge  up- 
on the  property,  superior  to  the  Ben  created  by 
the  mortgages,  then  the  contract  rights  of  the 
prior  lienhcdders  most  be  protected.  On  the 
other  hand,  If  it  appears  that  the  court  did  what 
ought  to  have  been  done,  even  bad  the  trustee 
and  the  bondhcJders  been  before  it  when  the 
certificatetr  were  authorized  to  be  issued,  the 
property  ^ould  not  be  relieved  from  the  charge 
made  upon  it.  In  good  faith,  for  its  protection 
and  preservation.  Of  these  rules  or  principles 
the  parties  who  inaugurated  this  litigation  can- 
not justly  complain.  They  were  not  ignorant 
of  tbe  fact  thf^  there  were  existing  mortgages 
upon  this  property,  and  that  fact  should  have 
been  brought  to  the  attention  ot  the  court  at 
the  very  outset" 

This  case  was  quoted  with  approval  by  this 
court,  through  Chief  Justice  Pleasants,  In  I. 
&  G.  N.  Ry.  Co.  V.  CooUdge,  supra,  wherein  It 
was  held  that,  where  the  lien  of  certificates 
was  fixed  before  api>ellant  intervened,  "It  was 
not  res  adjudicata  or  binding  on  the  appel- 
lant by  reas<xi  of  lbs  failure  to  sooner  except 
to  said  order." 

The  right  being  clear  of  appellant  to  have 
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attacked  the  Issuance  of  said  certificates  as 
he  did,  It  Is  thought  proper  to  state  our  con- 
ception of  the  law  which  should  gOTem  In' the 
Issuance  of  receiver  certificates. 

In  the  case  of  I.  &  G.  N.  Ry.  CJo.  v.  Coolldge, 
supra,  this  court  held  that  while  the  right  to 
issue  certificates  by  a  court  administering 
property  and  constituting  them  Qrst  Uens,  for 
the  preservation  and  management  of  the 
property,  cannot  be  questioned,  yet  It  was 
further  held  that  "such  power  cannot  be  ar- 
bitrarily exercised."  The  leadhig  case  on 
which  appellee  depends  for  sustaining  her 
priority  under  these  certificates  Is  the  case 
of  BlUs  V.  Water  C!o.,  86  Tex.  109,  23  8.  W. 
858;  but  la  that  case  Judge  Gaines  took 
pains  to  say  that — 

"Whether  the  action  of  the  court  In  awarding 
the  certificates  was  proper  in  the  first  Imrtanca 
we  have  no  means  of  knowing.  ♦  •  •  So  far 
as  we  are  informed  by  the  statement  of  the  oaae 
given  in  the  condnsions  of  fact  and  the  opinion 
of  the  Court  of  Civil  Appeals,  the  applicant  for 
tlie  writ  of  error  does  not  appear  to  have  ob- 
jected to  the  action  of  the  court  at  any  stago 
of  the  proceedings  until  the  final  decree." 

In  the  case  of  Kneeland  v.  American  Loan 
&  Trust  Ca,  13»  U.  S.  89,  10  Sup.  Ct.  950,  34 
li.  Ed.  370,  the  United  States  Supreme  Court 
used  this  language: 

"It  is  the  exception,  and  not  the  mle,  that 
such  priority  of  Uens  can  be  displaced.  We  teai- 
phasise  this  fact  of  the  saereciDess  of  the  con- 
tract liens,  for  the  reason  that  there  seems  to 
be  growing  an  idea  that  the  chancellor,  in  the 
exercise  of  his  equitable  powers,  has  unlimited 
discretion  in  this  matter  of  the  displacement  of 
vested  liens." 

In  Southern  B.  R.  Co.  v.  Carnegie  6teel  Co., 
1T6  U.  8.  257,  20  Sup.  Ct.  347,  44  I*  Ed.  458, 
the  Supreme  Court  used  this  language: 

"It  is  apparent  from  an  examination  of  the 
above  cases  that  the  decision  in  each  one  de- 
pended, upon  ita  special  facts." 

This  Is  repeated  on  page  292  of  176  U.  S., 
on  page  361  of  20  Sup.  Ct,  on  page  473  of  44 
I*  Ed.: 

"Each  case,  as  already  observed,  must  depend 
largely  upon  its  special  facts." 

■  In  Iron  &  Coal  Co.  t.  Fanners'  lioan  & 
Trust  Co.,  178  U.  S.  298,  315,  20  Sup.  Ct  363, 
869,  44  Xj.  Ed.  475,  484,  the  Supreme  Court 
used  this  lang^nage: 

"The  decision  in  each  case  has  been  more  or 
less  controlled  by  special  facts." 

Among  other  cases  holding  that  the  court 
should  not  Improvldently  Issue  certificates 
may  be  cited.  Farmers'  L.  &  T.  Co.  v.  Bur- 
banlf  Power  Co.  (D.  C.)  196  Fed.  639;  Ex 
parte  Mitchell,  12  8.  C.  83;  and  Meyer  t. 
Johnston,  53  Ala.  349. 

[3,  ♦]  From  the  foregoing  we  deduce  the 
rule  that  each  case  rests  on  its  own  special 
facts,  and  that  while  the  Court  has  power  to 


Issue  certificates  whlcU  win  become  a  superi- 
or Ilea  on  the  property  In  receivership,  to  the 
displacement  of  prior  mortgage  Uens,  such 
power  Is  not  an  arbitrary,  caprldous  one,  but 
can  be  resorted  to  only  In  the  exercise  of  a 
sound  Judicial  discretion;  and  that  where 
such  certificates  are  Improvldoitly  Issued, 
without  notice  to  sudi  prior  llenholders  and 
without  a  hearing,  and  whete  such  Improvi- 
dence is  made  to  appear  on  a  full  hearing, 
the  priorities  allowed  such  oertlflcatea  will 
not  be  respected  as  against  such  prior  incnni- 
branoes  or  liens  on  the  property  in  reoelver- 
sfalp. 

Guided  by  the  foregoing  principles,  which 
we  understand  to  be  folly  established,  it  be- 
comes necessary  to  consider  the  facts  which 
are  asserted  by  appellant  as  showing  the  im- 
providence of  the  recetversfalp. 

The  undl£Siated  evidence  showed  that  the 
plant  had  never  been  a  success,  and,  in  its 
eight  years'  existence  under  different  owner- 
ships, was  idle  much  of  the  time,  and  was 
never  operated  at. any  one  time  over  ten  or 
twelve  months  without  having  to  dnit  down ; 
and  that  the  last  time  it  started  In  operation 
was  subsequent  to  January  5,  1916,  .and  on 
October  27th  of  the  same  year  it  went  into 
the  hands  of  a  receiver,  having  incurred 
some  $20,000  Indebtedness  in  the  meantime. 

The  fact  findings  of  the  trial  Judge,  which 
are  not  excited  to  by  appellee,  further 
showed  these  facts: 

There  was  another  light  plant  in  the  town 
of  Alvln,  which  supplied  200  light  consum- 
ers, and  that  the  Mugler  plant  had  less  than 
08  consumers;  that  the  town  of  Alvln  had 
a  peculation  of  about  2,000;  that  said  two 
plants  were  competitors,  and  that  the  opera- 
tion of  ^ther  was  a  hindrance  to  the  other, 
as  the  town  was  not  large  enough  "to  Justify 
the  operation  of  two"  such  plants;  that, 
without  an  extension  of  the  poles,  wires,  and 
equipment  of  the  Mugler  plant,  the  same  was 
in  no  condition  to  operate  its  light  depart- 
ment at  a  profit ;  that  the  total  income  from 
the  operation  of  the  plant  for  the  eight 
months,  from  the  light  and  Ice  departments, 
respectively,  shown  for  each  respective 
month,  was  as  follows; 

Light  Soles.    Ice  Sales. 

First    month ...^60  25      f    235  16 

Second    month 70  50  216  ^ 

Third    month ,,..64  05  117  31 

Fourth    month 6i>  90  139  57 

Fifth    month 75  90  290  77 

Sixth    month .- 80  50  366  Sit 

Seventh    month ....112  76  924  SS 

Eighth    month ,107  85       1.145  1-i 

$637  70     $3,611  44 

It  is  thus  shown  that  from  both  the  ice 
and  light  departments  the  total  Income  was 
$4,249.14,  and  the  cburt  fmtfaer  found  that 
the  total  operating  ex|)enses  for  said  eight 
months  was  $7,291.85,  Uiat  newcoDBtmctlon 
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cost  $1,228.83,  and  the  receiver  spent  $410.31 
additional,  showing  an  aggregate  outgo  of 
$8,930.99  to  produce  an  Income  of  $4,249.14, 
showing  a  deficit  for  the  eight  months  op- 
eration of  $4,681.85,  or  a  monthly  average 
toss  of  $585.23.  If  to  the  foregoing  total  ex- 
penses should  be  added  the  $1,600  fees  al- 
lowed the  receiver,  his  attorney,  and  master 
In  chancery,  the  total  expenses  would  be 
$10,530.99  for  the  eight  months  operation,  or 
$6,281.85  more  than  the  total  income,  to  say 
nothing  of  the  ordinary  costs  of  court. 

It  further  appeared  that  the  receiver  and 
the  Ford  interveners  made  a  Joint  applica- 
tion for  a  sale  of  all  the  property  of  the 
Mugler  Company  on  September  7,  1916,  in 
which  they  recommended  a  sale  of  all  the 
company's  property  for  $6,500,  and  secured 
an  order  of  sale  for  such  amount  over  Van 
Valtenburgh's  protest,  but  the  record  does 
not  disclose  that  a  purchaser  was  found  at 
snch  figure. 

[5,8]  On  the  foregoing  facts  we  do  not 
think  reasonable  minds  can  differ  to  the  ef- 
fect that  the  trial  court  erred  in  issuing  the 
ccrtlflcates  and  making  them  a  superior  lien 
on  the  property.  That  the  order  was  Im- 
provident, and  must  be  held  to  he  an  abuse 
of  discretion,  we  entertain  no  doubt.  The 
order  was  made  ex  parte,  with  no  hearing 
whatever,  and  without  any  notice  to  any 
creditors,  and  as  a  result  of  a  private  agree- 
ment between  the  Fords  and  the  receiver  to 
the  effect  that  the  former  would  buy  the  cer- 
tificates If  the  latter  could  secure  their  Is- 
suance as  prior  liens  on  the  property. 
Doubtless,  if  the  court  had  held  a  hearing 
when  the  certificates  were  originally  applied 
for,  and  the  same  facts  had  developed  as 
were  shown  on  the  final  hearing  on  appel- 
lant's contest,  the  certificates  would  have 
never  been  authorized;  but  It  was  no  fault 
of  appellant  that  such  irregular  proceedings 
were  resorted  to,  as  the  Fords  could  have  in- 
terplead appelljint,  and  glvfen  him  notice  of 
the  applicatioit  for  certificates.  The  rule  that 
the  purchaser  of  receiver  certificates  must 
hold  them  subject  to  final  action  of  the  court 
as  to  prior  Ilenholders  who  have  not  but 
should  have  been  made  parties  has  peculiar 
application  here,  where  it  is  Shown  that  ap- 
pellee, who  iMlds  the  certificates,  was  a 
stockholder  In  and  treasurer  of  the  Mugler 
Cbmpany,  and  must  be  held  to  have  had  full 
knowledge  of  its  desperate  and  hopeless 
financial  condition,  and  of  the  Impracticabil- 
ity of  Its  opo'atlon  at  a  profit. 

[7]  The  court's  fact  findings  show  the 
plant  should  not  have  been  operated.  H« 
finds,  a«  abov»  shown,  that  the  town  had 
two  light  plants,  and  was  not  large  enough 
to  Justify  the  operation  of  two,  and  that 
one  was  a  hindrance  to  the  other.  Further, 
that,  without  additional  eQuipment  and  exteU'? 
sions,  the  light  plant  could  not  operate  at  a 
profit    When  It  is  considered  that  the  court 


had  no  power  to  issue  certificates  for  orig- 
inal construction  (Wood  v.  Guarantee  Trust 
&  S.  D.  Ca,  128  U.  S.  416,  9  Sup.  Ct  131,  32 
L,  Ed.  472;  Atlantic  Trust  Co.  v,  Dana,  128 
Fed.  209,  237,  62  C.  0.  A.  657),  the  effect  of 
the  finding  is  that  the  plant  could  not  oper- 
ate at  a  profit  without  additional  construc- 
tion, with  no  power  on  the  p»rt  of  the  court 
to  incur  Indebtedness  for  such  construction. 
These  facts  were  Just  as  obvious  when  the 
certificates  were  Issued  as  on  final  bearing. 

The  receiver  and  the  Fords,  in  making  ap- 
plication for  a  sale  of  the  property  on  Sep- 
tember 7,  1916,  three  or  four  months  after 
they  discontinued  operation  for  want  of  mon- 
ey, reported  that  with  the  utmost  economy, 
even  during  the  hot-weather  months,  when 
the  sale  of  ice  vfras  greatest,  they  had  "been 
unable  to  earn  the  running  expenses  of  said 
plant,"  and  that  "with  the  coming  of  ra;ll 
and  winter  and  cold  weather  the  income  of 
the  plant  will  materially  decrease,  and  that 
the  expenses  will  remain  about  the  same,  and 
it  will  be  Impossible  for  your  receiver  to 
meet  the  expenses  of  the  plant  during  the 
fall  and  winter  months." 

From  the  very  inception  of  the  operation 
by  the  receiver  the  plant  was  steadily  los- 
ing over  $500  a  month,  and  yet  In  the  face 
of  that  fact  the  receiver  continued,  from 
time  to  time,  to  secure  authority  to  issue 
certificates,  and  the  Fords  continued  as  reg- 
ularly to  buy  ttkem  when  issued.  Finally, 
when  certificates  and  expenses  amounted  to 
over  $6,000  beyond  Income,  at  the  end  of 
only  eight  months'  operation,  the  receiver 
and  the  Fords  asked  authority  to  sel-l  the  en- 
tire property  of  the  plant  for  $6,300,  Just 
enoa^  to  pay  the  deficit;  thus  showing. 
If  the  recedver  and  the  SVtrds  are  correct  as 
to  their  estimate  of  the  value,  that  the 
plant  had  entirely  consumed  Itself  la  eight 
months'  operation,  and  that  not  even  secured 
(^'editors  holding  putchase-money  liens  on 
the  plant  and  machinery  would  get  a  dollar 
on  tbelr  indebtedness,  U  such  expenses  are 
to  be  first  paid. 

Under  such  facts  we  hold  that  the  opertf 
tion  of  the  plant  and  Issuaiice  of  certificates 
as  prior  liens  to  cover  the  costs  was  clearly 
Unprovldently  issued  and  sold,  and  w»  sus^ 
tain  appellanfs  assignments  attacking  the 
legality  thereo£ 

,  One  of  appellant's  contenticms  In  this  cooe 
nectlon  was  that  inasmuch  as  the  certificates 
could  only  be  uidield.  If  at  all,  on  the  theory 
that,  by  reason  of  the  light  function  of  the 
plant,  it  constituted  a  public  service  cor- 
poration, the  providence  of  the  court's  or- 
der should  be  tested  on  the  basis  of  the  op-> 
eratlon  of  the  light  department  alone.  In 
which  case,  according  to  the  court's  fact 
findings,  the  improvidence  becomes  mora 
glaring;  but  while  recognizing  force  in  this 
contention  of  appellant.  Inasmuch  as  we  have 
sustained  his  other  contention,  that  the  opi 
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eratdon  of  the  plant  as  a  whole  was  nnau- 
ttiorlzed,  we  And  It  nnnecessary  to  pass  on 
tbis  other  contention  of  appellant 

nie  foregoing  conclusion  Is  dedsire  of  the 
main  and  Important  issue  Involved ;  trat,  on 
acconnt  of  tlie  general  Importance  of  the 
questions  Involved  in  the  case,  we  deem  it 
proper  to  pass*  on  other  assignments  of  the 
appellant  attacking  the  superiority  of  the 
certificates  on  other  grounds. 

AppeUant^s  next  contrition,  under  his 
eighth,  ninth,  tenth,  and  eleventh  assign* 
ments  of  error,  is  that  the  lower  court  erred 
In  applying  the  law  observed  in'  the  adminis- 
tration of  receiverships  of  quasi  public  cor- 
porations instead  of  that  regulating  receiver- 
ships of  private  corporation,  under  the  facts 
Of  this  case. 

[I]  To  pass  on  this  contention  a  statement 
of  the  law  on  the  subject,  under  tbe  holdings 
of  our  Supreme  Court,  is  essential.  In  the 
operation  of  a  quasi  public  corporation  the 
court  may,  in  the  exercise  of  a  sound  discre- 
tion, issue  certificates  for  operating  expenses, 
even  to  the  displacement  of  prior  mortgage 
Uena  Ellis  v.  Water  Co.,  86  Tex.  109,  23  S. 
W.  858 ;  Clint  v.  Houston  Ice  &  Brewing  Co., 
106  Tex.  508,  169  S.  W.  4U.  But  this  it 
cannot  do  if  the  corporation  in  receivership 
is  a  private  one,  except  under  the  doctrine  of 
estoppel,  which  is  not  involved  in  this  case. 
Graver  v.  Greer,  107  Tex.  858,  179  S.  W.  862. 

[1, 11]  An  ice  company  Is  a  private  corpora- 
tion. Clint  V.  Houston  Ice  &  Brewing  Co., 
Bupra.  It  lacks  the  power  of  eminent  domain 
and  the -public  has  no  regulatory  interest  ia 
the  business. 

With  this  statement  of  the  law,  w«  may 
proceed  to  appellant's  contention,  the  gist 
of  which  is  that  since,  under  the  facts  above 
disclosed,  the  light  department  of  the  plant 
was  so  Inconsequential,  in  that  there  were 
less  than  68  subscribers  to  light  in  a  tovm 
of  2,000  people,  at  the  time  of  the  Issuance 
of  the  first  certificates,  as  of  which  time  the 
action  of  the  court  herein,  in  the  first  place, 
must  be  tested,  where  it  is  shown  that  the 
average  monthly  Income  for  the  eight-months 
operation  'from  the  light  department  was 
only  $79.61,  whereas  the  monthly  average  in- 
come from  the  ice  department  was  $451.33, 
and  where  the  receiver  testified  that  the  main 
business  of  the  plant  when  operated  by  him 
was  the  Ice  business,  and  that  as  a  business 
pnqwsltion  tt  would  have  been  out  of  the 
question  to  operate  this  plant  as  a  light  plant 
only,  and  where  the  receiver  in  making  ap- 
plication for  the  issuance  of  additional  cer- 
tificates in  April,  1916,  predicated  the  same 
on  the  fact  that  he  had  secured  "the  re-icing 
contract  wllli  the  American  Brewing  Associa- 
tion and  Santa  F6  Railway  Company  for 
re-icing  the  Santa  T6  cars  at  Alvln,"  and  in 
such  application  adds  that  he  had  gone 
through  the  summer  season  at  a  loss  becanse 


the  business  of-  the  concern  was  "prindiMilly 
an  ice  business,"  tiiiat  it  thus  appearing  that 
the  dominant  function  of  the  Mugler  plant 
was  a  private  pursuit,  that  the  case  is  near- 
er to  Craver  v.  Greer,  supra,  than  Ellis  v. 
Water  ^.,  supra,  and  that  the  court  should 
have  adjudged  the  same  accordingly.  Appe- 
lant suggests  that  the  trial  court  must  have 
ruled  the  case  on  the  scriptural  doctrine  that 
"a  little  leaven  leaventh  the  whole  lump." 

[1  J,  1 S]  There  is  force  in  appellant's  posi- 
tion, and  we  are  Inclined  to  sustain  It.  The 
power  to  displace  prior  liens,  and  thus  to  Im- 
pair the  force  of  contracts,  is  such  an  extra- 
ordinary one  (Craver  v.  Greer)  that.  In  order 
to  call  into  exertion  such  power,  tbe  facts 
Justifying  it  should  be  dear  and  une(i\iivocal. 
It  would  seem  that  a  corporation,  to  be  with- 
in the  rule  Justifying  the  exerdse  of  such  an 
extraordinary  power,  should  not  only  be  po- 
tentially quasi  public,  but  actually  so,  and  to 
be  the  latter  it  should  subserve  some  appred- 
able  service  to  the  public  and  to  some  reason- 
able extent  meet  a  public  demand  and  ne- 
cessity. This  it  is  apparent,  under  tbe  facts, 
the  Mugler  Company  did  not  do.  It  bad  only 
commenced  business  whai  it  was  put  into  re- 
ceivership, and  was  not  well  into  the  experi- 
mental stage,  and  had  not  attained  any  sta- 
tus as  an  established  plant  at  such  time.  For 
instance,  the  company  had  the  diarter  power 
to  manufacture  and  sell  gas  to  the  public, 
which  the  court  found  it  never  exerdsed. 
Gas  companies,  like  light  companies,  have 
quasi  public  Inddents.  It  would  not  be  con- 
tended that  this  dormant,  quasi  public  char- 
ter power,  unexercised,  would  Justify  the  ap- 
plication of  the  rule  under  considenitlon  to 
receiver  certificates  issued  to  operate  an  ice 
business,  authorized  under  the  same  diarter. 
And  the  same  result  would  follow  if  tbe  gas 
function  of  the  company  was  in  operation, 
but  bad  only  two  or  three  subscribers.  If 
the  premise  assumed  by  us  is  sound,  tbe 
prindple  follows  that  quasi  public  powers 
must  find  a  correlative  in  appreciable  quasi 
public  duties  and  needs  before  the  rule  in- 
voked by  the  lower  court  as  authority  for  his 
action  herein  can  be  elven  application.  In 
this  connection  it  was  expressly  held,  in  Oie 
well-consldened  case  of  State  of  Washington 
ex  r^  Taooma  Industrial  Co.  r.  White  Riv- 
er, 39  Wash.  648,  82  Pac.  160,  2  L.  R.  A.  (K. 
S.)  842,  4  Ann.  Gas.  887,  that,  before  a  light 
company  woidd  be  entitled  to  tbe  quasi  put>- 
lic  Inddent  of  eminent  domain,  it  would  have 
to  come  into  existoice  as  a  result  of  a  public 
demand  and  to  meet  a  public  necessity. 

To  emphadse  that  this  c«neeptlon  is  in 
line  with  judicial  tJiought,  it  may  be  pointed 
ont  that  in  International  Trust  Co.  v.  United 
Coal  Co.,  27  Colo.  246,  60  Pac.  621,  83  Am.  St. 
Rep.  50,  the  Colorado  Supreme  Court,  in 
crltldsing  the  case  of  Ellis  v.  Water  Co,  by 
our  Supreme  Court,  and  In  calling  attentioa 
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to  the  tact  that  It  was  tbe  00)7  dedsloii 
drawn  to  the  attention  of  that  court  wbei« 
the  law  applicable  to  railroad  recelTersbliw 
had  been  applied  to  an  ordinary  water  com- 
pany, sought  to  find  Justification  for  the  de- 
cision in  the  consideration  that  "it  might  be 
that  the  court  la  Its  decision  was  influenced 
by  the  fact  Uiat  the  Interests  of  the  communi- 
ty, which  derived  its  domestic  water  supply 
from  the  property,  demanded  a  contiLnuance 
of  its  operation  by  the  receiver." 

To  a  like  effect  the  San  Antonio  Court  of 
Civil  AK)eal8  In  Brewing  Co.  v.  Clint,  159  S. 
W.  400,  in  referring  to  the  Ellis  Case,  assum- 
ed that  doubtless  tbe  public  had  an  interest 
in  the  waterworks  system,  and  the  chances 
were  that  there  was  only  one  water  system 
in  the  community. 

[1 4]  In  the  case  before  ns  the  defunct  com- 
pany was  following  both  a  private  and  a  pub- 
lic pursuit  An  entirely  different  rule  of  law 
applies  on  the  question  of  priority  under 
consideration  to  these  different  pursuits; 
tKJth  rules  cannot  be  followed.  Would  it  not 
be  fairer  and  more  Just  to  all  parties  to  ap- 
ply that  law  which  is  applicable  to  the  dom- 
inant pursuit  of  the  company,  and  the  pur- 
suit on  which  was  predicated  the  Issuance  of 
the  certiflcates  and  the  operation  of  the  plant, 
than  to  apply  the  rule  applicable  to  the  other 
pursuit  of  furnishing  light,  where  the  facts 
show,  as  here,  that  the  latter  pursuit  did  not 
reach  appreciable  pn^wrtions,  or  to  any  rea- 
sonable extent  subserve  any  substantial  need 
in  the  life  of  the  community?   We  think  so. 

We  desire  to  add,  without  deciding,  that 
there  is  a  very  grave  question  as  to  whether 
the  Mugler  Company  was  a  quasi  public  cor- 
poration at  all.  It  was  organized  under  sub- 
dirlsion  72  of  article  1121,  Revised  Statutes, 
passed  in  1903,  permitting  the  Joinder  of  two 
or  more  purposes.  Including  "the  construction 
or  purchase  and  maintenance  of  mills  and 
gins;  the  manufacture  and  supply  to  the 
public,  by  any  means^  of  Ice,  gas,  light,  heat, 
water  and  electric  motor  i>ower,  or  ^ther, 
*  *  *  the  barreBting  of  grain,  or  the  har- 
vesting and  threshing  of  grain";  it  being 
provided  that  such  coirporations  shall  not  ex- 
ceed a  capital  of  |250,000i.  No  power  of  emi- 
nent domain  waa  given  to  a  corporation  thus 
organized  for  the  two  or  more  purposes  Just 
set  out,  nor  was  any  regulatory  power  by  the 
public  given  as  to  any  such  corporation  op 
ganized  under  said  subdivision. 

It  was  not  until  1911  that  the  power  of 
eminoit  ^main  was  given  to  light  companies. 
Articles  1283a  to  1283f,  Vernon's  Sayles' 
Ann.  CiT.  St  1914.  This  power  when  given 
was  only  given  to  corporations  organized 
"for  the  purpose  of  generating,  manufactur- 
ing, tran^Mrtlng  and  selling  gas,  electric  cur- 
rent and  power."  Tbe  JJegislature  must  be 
held  to  have  known  that  in  1903  it  had  per- 
mitted the  Joinder  of  different  putposes  un- 


der subdivision  72  of  article  1121,  but  tbe 
power  of  eminent  domain  was  not  accorded 
to  any  corporation  incori)orated  for  more 
than  one  purpose,  but  simply  to  those  dis- 
pensing gas  and  electric  current  and  power. 
In  Bayou  Cook  Navigation  &  Fisheries  Co., 
Limited,  v.  Doullut  et  al..  Ill  La.  517,  35 
South.  729,  it  was  held  that  corporations  or- 
ganized under  different  purpose  clauses, 
one  of  which  was  of  a  private  nature  and  the 
other  quasi  public,  were  illegal.  The  Louisi- 
ana Legislature,  to  cure  the  effect  of  such 
decision,  passed  a  statute  validating  all  of 
such  corporations.  In  passing  on  this  act 
the  Supreme  Court  of  Louisiana,  in  Louisiana 
Navigation  &  Fisheries  Co.,  Limited,  v.  Doul- 
lut et  al.,  114  La.  906,  38  South.  613,  held  that 
such  act  of  the  Legislature  had  the  effect  to 
validate  such  corporations  previously  organ- 
ized, but  that  It  did  not  have  the  effect  to  ex- 
tend the  right  of  eminent  domain  to  said  cor- 
porations thus  formed,  and  held  that  tbe 
Joinder  of  a  quasi  public  pursuit  with  a  pri- 
vate one  under  the  same  charter  deprived  the 
corporation  of  the  right  of  eminent  domain, 
to  which  it  would  be  entitled  if  the  charter 
did  not  carry  with  it  the  right  to  engage  in  a 
private  business.  The  court  in  that  case, 
after  referring  to  the  fact  that  under  the 
Louisiana  statute  a  private  Individual  was 
not  given  the  right  of  eminent  domain 
(which  la  likewise  true  in  Texas),  used  this 
language: 

"We  do  not  think  it  would  be  a  reasonable 
constmction  to  hold  that  the  same  sovereign 
which  has  refused  to  accord  to  the  natural  per- 
son the  use  of  the  power  of  eminent  domain 
has  contented  to  accord  it  to  an  artificial  per- 
son, qualified  like  tbe  natural  person  to  en- 
gage in  business  of  a  purely  private  character." 

[IS]  A  very  strict  construction  Is  adopted 
where  the  question  of  the  vesting  of  power  of 
eminent  domain  is  involved. 

"So  high  a  prerogative  as  that  of  divest- 
ing one's  estate  against  his  will  should  only 
be  exercised  where  the  plain  letter  of  the  law 
permits  it"    Cooley,  Const  Llm.  p.  651. 

''The  power  of  eminent  domain  being  In 
derogation  of  the  common  right,  acts  con- 
ferring it  are  to  he  strictly  construed,  and 
are  not  to  be  extended  beyond  their  plain 
provisions."    16  Cyc.  557. 

[II]  From  the  foregoing  considerations  it 
is  a  matter  of  grave  doubt  whether  the  Mug- 
ler Manufacturing  Company  may  be  consid- 
ered a  quasi  public  service  corporation  as  a 
matter  of  law,  under  a  proper  conception  of 
our  statutes.  That  it  is  ordinarily  essential 
to  such  corporations  that  they  have  the  pow- 
er of  eminent  domain,  and  the  public  should 
have  a  regulatory  Interest  therein,  cannot  be 
doubted.  Borden  v.  Bice  Irrigation  Co.,  98 
Tex.  494,  86  S.  W.  11,  107  Am.  St.  Rep.  640; 
Queen  Insurance  Co.  t.  State,  86  Tex.  250, 
24  S.  W.  397,'22  L.  R.  A.  483;  Attorney  Gen- 
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eral  r.  Haverbtll  Gas  &  Light  Co.,  215  Mass. 
3JM,  101  N.  E.  1061,  Ann.  Cas.  1914C,  126©; 
Logan  V.  North  Carolina  Railroad  Co.,  116 
N.  C.  940,  21  S.  E.  959. 

Appellant's  next  contention  Is  that  there 
are  differences  In  a  vendor's  Hen  and  an  or- 
dinary mortgage,  and  that  the  former  Is  su- 
perior to  operating  expenses  Of  a  quasi  pub- 
lic corporation,  even  though  the  latter  may 
not  be. 

We  are  Inclined  to  hold  that  appellant's 
contention  should  he  sustained,  and  If  It 
were  not  for  the  holding  of  the  San  Antonio 
court  In  the  case  of  Gulf  Pipe  Line  Co.  v. 
Lasater,  193  S.  W.  773,  to  the  contrary,  we 
would  be  disposed  to  uneouivocally  sustain 
appellant's  contention.  But  in  view  of  the 
holding  of  that  court  in  the  case  cited,  which 
Is  in  conflict  with  the  views  entertained  by 
us,  and  In  view  of  the  fact  that  we  have  and 
shall  dispose  of  the  main  issues  presented  In 
the  present  case  upon  other  grounds,  we  re- 
frain from  expre.sslng  a  definite  holding  on 
the  point  raised  by  the  assignment.  Tlie 
writer,  however,  does  not  agree  with  the 
holding  in  the  Gulf  Pipe  Line  Case  upon  the 
point  under  discussion,  but,  to  the  contrary, 
.entertains  a  radically  different  view,  and 
will  take  this  opportunity  to  state  briefly  his 
views: 

A  deed  to  land  In  Texas,  retaining  a  ven- 
dor's lien  to  secure  purchase  money,  is  an  ex- 
ecHtorj-  contract,  and,  In  case  of  default  by 
the  vendee,  the  vendor  may  rescind  and  re- 
cover tlie  land,  or  else  sue  for  the  purchase 
money.  In  which  latter  event  "the  result 
Is  generally  considered  tantamount  to  a  suit 
for  specific  performance."  The  vendor  ten- 
ders the  title,  and  the  vendee  must  meet  the 
tender  with  the  purchase  money  to  hold  the 
land.  The  covenants  to  convey  the  title  and 
pay  the  purchase  price  are  concurrent  and 
dependent.  Heirs  of  Roberts'  Heirs  v.  Love- 
Joy,  60  Tex.  255 ;  Von  Roeder  v.  Robson,  20 
Tex.  765;  Hamblen  v.  Foltz  et  al.,  70  Tex. 
186,  7  S.  W.  83-1:  Summerhlll  v.  Banner,  72 
Tex.  227.  9  S.  W.  881.  A  receiver  has  no 
greater  right  than  the  vendee  In  whose  shoes 
he  stands,  and  must  tender  the  purchase 
money  to  acquire  the  title.  Continental 
Trust  Co.  V.  Brown,  179  S.  W.  040.  "The 
vendor  does  not  part  with  the  title  until  he 
receives  the  purchase  money."  Corbus  v. 
Teed,  69  111.  205;  Clark  v.  Hall,  7  Paige 
(N.  Y.)  3.S5.  Under  these  holdings  the  writer 
fails  to  see  the  logic  of  permitting  a  divesti- 
ture of  the  vendor,'s  title  by  a  receiver,  under 
the  guise  of  operating  expenses  of  a  public 
corporation,  without  tendering  the  purchase 
money. 

Another  vital  distinction  between  an  or- 
dinary mortgage  and  a  vendor's  Hen  In  this 
state  may  be  seen  In  the  construction  placed 
by  our  courts  on  article  3458,  Rev.  St,  which 
gives  priority  to  funeral  expenses,  expenses 


of  last  sieknesis,  and  of  administration  over 
"claims  secured  by  mortgage  or  other  lien*" 
(Italics  ours),  and  as  to  which  It  has  been  re- 
peatedly held  that  a  vendor's  lien,  when  con- 
nected w^lth  a  superior  title,  does  not  come 
within  the  subordinating  purvimv  of  the 
words  "or  other  liens,"  but,  in  the  hands  of 
an  asisignee  who  has  not  taken  a  transfer  of 
the  superior  title.  It  does  come  within  snch 
class  of  lleins.  Toullerton  v.-  Mauchke,  11  Tex. 
Civ.  App.  148,  32  S.  W.  238;  Robertson's 
Adm'x  V.  Paul,  16  Tex.  472.  If  the  courts 
refu-iie  to  class  vendor  lien  notes  with  "other 
liens"  under  the  mandate  of  a  plain  statute, 
they  cannot  consistently  do  It,  In  the  opinion 
of  the  writer,  on  the  ground  that  the  public 
Interest  is  Involved. 

Another  radical  distinction  to  be  noted  i^ 
the  difference  which  follows  a  suit  to  fore- 
.close  a  mortgage  on  falling  to  make  the 
mortgagor's  vendee  a  party  and  a  like  fail- 
ure to  make  the  vendor's  subvendee  a  party. 
In  the  former  case  the  rights  of  the  purchas- 
er from  the  mortgagor  are  not  affected, 
whereas  in  the  latter  case  the  vendor  lore- 
closes  on  his  own  superior  title,  and.  If  he 
buys  In  the  land,  he  can  bring  trespass  to 
try  title  suit  against  the  purchaser  from  his 
vendee.  Ufford  v.  Wells,  52  Tex.  612 ;  Cat- 
tle Co.  V.  Bo<m,  73  Tex.  54S.i  Where  th  • 
mortgagee  forecloses,  he  doea  so  on  the  title 
of  the  mortgagor,  and,  if  this  title  was  con- 
veyed by  the  mortgagor  prior  to  foreclosure, 
such  purchaser  is  not  affected.  The  vendor, 
however,  forecloses  on  his  own  superior  title 
in  order  to  compel  specific  performance. 

•  It  is  clear  to  the  writer  that  Gulf  Pipe 
Line  Co.  V.  Lasater,  supra.  Is  wrongly  ruled. 
The  'decisions  cited  to  support  the  holding 
are  easily  distinguishable,  but  space  forbids 
further  comment  in  this  connection.  The  re- 
marks already  made  are  actuated  with  the 
hope  that  they  might  bear  fruit,  or  at  least 
be  helpful.  If  the  question  comes  directly  be- 
fore the  Supreme  Court  and  is  re-examined. 
It  may  merely  be  added  that  It  seems  pe- 
culiar that  the  vendor  cannot  say  to  his  pur- 
chaser in  default,  who  may  happen  to  be 
thereafter  placed  in  receivership,  "1  tender 
you  the  title  and  demand  compliance  with 
your  contract,"  without  thereby  divestlDS 
himself  of  the  title  and  having  It  vested  in 
the  receiver,  and  in  addition  be  relegated  t<> 
the  attitude  of  a  mere  mortgage  lieuholder 
seeking  a  foreclosure  against  one  who  has 
the  fee-simple  title.  If  this  does  not  rnn 
counter  to  the  constitutional  inhibition 
against  taking  private  property  without  du«? 
process  of  law,  and  for  public  purposes  with- 
out Just  compensation,  it  would  be  difficnlt 
to  conceive  an  infraction  of  these  salutary 
bnlwarks.  No  matter  how  exigent  the  neo<l 
of  a  municipality  for  a  light  utility,  not  a 
foot  of  dirt  could  be  taken  for  that  purpor^e 
without  payment  of  just  compensatiou  to  tbe 
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owner,  dfber  by  conventional  agrennent,  or 
InToklniT  the  power  of  eminent  domain.  Can 
these  constttutlonal  provisions  be  dTcnm- 
vented  by  buying  land  on  a  credit,  locating 
an  electric  ligbt  plant,  starting  operations, 
going  into  recelTershlp,  and  taking  the  prop- 
erty from  tbe  voidor  to  cover  the  costs  Uiere- 
of?  Would  not  this  process  be  clearly  as 
much  taUng  private  property  for  public  pur- 
poses without  Just  compensation  as  it  would 
have  been  to  have  done  so  in  the  beginning? 
In  ^tber  event,  is  not  the  land  taken  wlth- 
ont  compensation?  If  the  public  has  no 
right,  under  the  Ck>nstltutlon,  to  demand  such 
dedication  to  public  uses  In  the  first  instance, 
by  what  Judicial  legerdonain  does  the  putv 
Uc  acquire  this  rltibt  in  the  latter?  Is  it 
good  law,  or  sound  and  honest  public  pollc7, 
to  adopt  such  rule?  Will  it  not  retard  the 
public  welfare,  which,  let  us  hope,  It  is  de- 
signed to  promote,  by  causing  landowners 
to  refuse  to  sail  needed  locations  to  public 
utilities,  except  for  cash?  These  are  ques- 
tions which  press  for  proper  solution,  and 
should  be  pondered  well  before  the  adoption 
of  the  Lasnter  Case  la  given  established  ad- 
herence. 

[1 7-20]  This  court  does,  however,  unequivo- 
cally hold  that  the  vendor's  lien  of  Van  Val- 
kenburgh  upon  the  property  sold  by  him  to 
Charles  O.  Mugler  is  a  superior  lien  to  the 
costs  incurred  In  the  receivership  and  the  re- 
ceiver's certificates  issued  by  authority  of 
the  trial  court  In  said  receivership.  Van 
Valkenbnrgh  sold  the  property  to  Charles 
6.  Mugler,  a  private  person,  retaining  in 
himself  the  superior  title  thereto  until  the 
porcbase  money  should  be  paid,  and,  so  tar 
as  tbe  record  shows,  he  had  no  knowledge 
at  tbe  time  that  Mugler  contemplated  or- 
ganizing a  quasi  public  corporation  and  con- 
veying said  property  to  it  The  debt  for 
which  Van  Valkenbnrgh  sued  Mugler  in  his 
separate  suit  was  a  debt  against  Mugler, 
his  vendee,  fbr  a  part  of  the  purcha^  money 
for  the  property.  It  was  not  a  debt  of  the 
corporation,  either  originally  or  by  assump- 
tion, but  was  a  debt  of  Charles  O.  Mugler 
alone.  We  have  been  cited  to  no  case  in 
whidi  it  Is  held  that.  In  such  case  as  the 
one  under  consideration,  the  vendor's  lien 
was  held  to  be  inferior  and  subordinate  to 
either  the  costs  of  receivership  or  to  certifi- 
cates issued  by  tbe  receiver.  Nor  do  we 
know  of  any  such  case.  The  superior  title 
to  the  property  never  passed  from  Van  Val- 
kenburgh  to  Mn^er,  but  was  specially  re- 
tained In  the  deed  of  conveyance  by  Van 
Valkenbnrgh.  Therefore  the  Mngler  corpo- 
ration has  never  had  title  to  said  property. 
All  the  right  the  corporation,  or  the  receiver 
nt  its  property,  who  stands  in  its  shoes,  has 
In  the  property,  is  tbe  equitable  right  to 
liold  it  by  paying  the  unpaid  purchase  mon- 
ey. It  seems  that  Van  Valkenburgb  secured 
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this  property  origtnally  through  a  sheriff's 
sale  of  tbe  old  Alvln  Water,  Light  &  Ice 
Company.  It  does  not  ai^ear  from  the  rec- 
ord whether  such  concern  was  a  corporation 
or  a  partnership.  When  appeUant  held  It,  he 
owned  it  as  an  individual.  He  likewise  sold 
it  to  an  Individual.  Individuals  In  Texas 
have  no  right  of  eminent  domain,  and  have 
not  been  endowed  with  the  Incidents  of  bet- 
longing  to  quasi  public  utility  corporations. 
The  state  has  a  right  to  part  with  its  sov- 
ereign power  to  such  agencies  as  it  deems 
proper,  but  In  Texas  it  has  not  seen  proper 
to  bestow  this  right,  in  the  case  of  operating 
light  companies,  to  Individuals.  Article 
1283d,  Vernon's  Sayles"  Ann.  Civ.  St.  1914; 
People  V.  Erie  Railroad,  198  N.  T.  360,  91  N. 
E.  849,  20  L.  R.  A.  (N.  S.)  240,  189  Am.  St 
Rep.  828, 19  Ann.  Gas.  811;  Hammond  Pack- 
ing Co.  Y.  Arkansas,  212  U.  S.  822,  29  Sup. 
Ct  370,  53  L.  Ed.  630,  15  Ann.  Cas.  645; 
Louisiana  Navigation  &  Fisheries  Co.  v. 
Doullut  et  al.,  114  La.  906,  38  South.  613. 

In  the  case  of  Lehman  v.  Trust  Co.  of 
America,  67  Fla.  473,  49  South.  602,  it  was 
held  that  where  a  Judgment  lien  creditor's 
rights  were  fixed  against  property  belonging 
to  the  president  of  a  light  and  power  cor- 
poration, before  he  conveyed  it  to  sudi  cor- 
poration, such  rights  of  the  Judgment  creditor 
could  not  be  subordinated  to  receiver  certifi- 
cates "issued  for  money  to  be  borrowed  by 
the  receiver"  aa  "a  first  or  prior  lien  upon 
all  of  the  mortgaged  properties." 

[21]  It  seems  to  us,  and  we  so  hold,  that 
where  tbe  plant  was  Idle  and  stagnant  at 
the  time  of  its  sale  by  appellant,  who  bad 
no  power  of  eminent  domain,  and  where  ap- 
pellant sold  to  a  private  individual,  his  rights  ' 
became  fixed  at  that  tlme^  and  that  the  sub- 
sequent incorporation  of  a  company  whldi 
has  quasi  public  incidents,  and  It  becoming 
involved  la  receivership,  could  not  have  the 
effect  to  destroy  the  prior  fixed  and  vested 
rights  of  appeUant 

Appellant  next  directly  assails  tbe  doc- 
trine extending  the  rule  observed  in  railroad 
receiverships  to  other  ordinary  corporations 
with  quasi  public  incidents,  and  asserts  that 
it  Is  not  so  firmly  established  in  Texas  as 
to  preclude  Its  reconsideration.  Wie  must 
rule  the  point  against  appellant  Ellis  ▼. 
Water  Co.,  Brewing  Co.  v.  Clint  Craver  v. 
Greer,  and  Gulf  Pipe  Line  Co.  v.  Lasater,  all 
cited  supra. 

By  app^Iant's  thirteenth  assignment  of  ez^ 
ror  it  la  contended  that  the  Ford  Interven- 
ers, having  adopted  the  proceedings  shortly 
after  Mugler  brought  the  suit,  and  having 
used  the  juroceedlngs  as  a  machinery  to  col- 
lect some  $6,000  of  personal  debts  against 
the  company,  and  as  promotive  of  their  in- 
terest as  holding  half  of  the  cai>ltal  stock  in 
the  corporation,  and  by  virtue  of  their  hav- 
ing made  a  private  agreement  with  the  re- 
ceiver whereby  they  agreed  to  take  all  pre- 
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ferred  re<!elver  certificate  which  the  recov- 
er might  succeed  In  having  Issued,  that  the 
business  was  In  effect  b^n^  rtin  under  the 
guise  of  a  recelTersblp  by  the  Ford  Inters 
Tvners,  without  regard  to  the  interests  of 
creditors,  and  that  the  Fords  shoxild  be  held 
to  be  estopped  to  assert  the  certificates 
against  the  prior  vendor  lien  owned  by  ap- 
pellant. 

A]H>eUant  asserts  an  analogy  between 
the  position  of  Mrs.  Ford  as  an  unsecured 
creditor,  adc^lng  the  proceedings  for  the 
collection  of  her  debt  and  securing  the  issu- 
ance of  the  certificates,  to  that  of  a  mortgagee 
who  secures  a  receivership  to  collect  his  mort- 
gage, and  by  estoppel  is  held  to  have  subordi- 
nated his  mortgage  rights  to  the  expenses  of  a 
receivership  thus  procured  by  him,  claiming 
that  where  theee  expenses  in  the  Instant 
case  were  Incurred  by  an  interested  credi- 
tor like  Mrs.  Pord,  to  further  her  own  pri- 
vate ends,  that  she.  should  be  estopped  to 
assert  any  superior  rights  under  certificates 
thus  issued  to  meet  such  expenses. 

It  was  said  by  this  court,  speaking  throu^ 
Justice  Graves,  in  Farthing  Lumber  Co.  v. 
Greenwood  et  al.,  197  S.  W.  313,  where  the 
question  of  allowance  of  attorney's  fees  was 
involved  In  a  receivership  proceeding,  after 
.referring  to  a  contract  between  two  of  the 
leading  stockholders  of  the  corporation, 
Greenwood  and  Farthing,  that — 

"Wlbile  we  deem  it  nnnecessary  to  recite  the 
full  provisionB  of  this  contract,  the  very  pre- 
amble of  it  shows,  although  the  two  corpora- 
tions were  nominally  parties,  that  appellee 
Greenwood  and  J.  B.  IVirthing  were  the  only 
real  parties  at  interest  in  the  entire  receiver- 
ship litigation,  notwithstanding  its  necessary 
prosecution  through  the  forms  and  procedure 
appertaining  to  corporations,  the  machinery  by 
and  through  which  their  property  and  inter- 
ests were  held  and  operated." 

We  think  the  same  la  true  of  the  Instant 
case,  and  that  It  la  dear  that  Mrs.  Ford  was 
carrying  on  the  business  of  the  Mugler  Manu- 
facturing Company  under  the  guise  of  the 
receivership,  and  that  she  was  the  real  par- 
ty at  Interest.  We  think  the  following  from 
the  case  of  Hanna  v.  Trust  Co.,  70  Fed.  2, 
16  C.  C.  A.  586k  30  L.  B.  A.  201,  Is  strikingly 
in  point  In  the  present  case,  simply  substi- 
tuting in  that  opinion  for  the  "Junior  mort- 
gagee" the  appellee  In  the  Instant  case : 

"In  this  case,  the  company  being  insolvent, 
and  its  property  mortgaged  for  more  than  it 
was  worth,  there  was  no  way  of  raising  money 
to  set  the  receiver  up  in  business,  except  by 
the  court  giving  its  obligations,  in  the  form  of 
receiver's  certificates,  and  making  them  a  par- 
amount lien  on  all  the  property  of  the  corpora- 
tion, by  displacing  the  appellant's  prior  liens 
thereon.  As  commonly  happens  in  cases  of  this 
character,  the  receiver,  the  insolvent  corporation, 
and  the  junior  mortgagee  united  in  urging  the 
court  to  arm  its  receiver  with  the  desired  pow- 
ers. They  ran  no  risk  in  so  doing.  The  cor- 
poration was  insolvent,  and  a  foreclosure  of  the 


prior  mortgage  would  leave  tiie  Junior  mortgagee 
without  any  security;  so  that  it  bad  nothing  to 
lose,  and  eveiything  to  gain,  in  experiments  to 
enhance  the  value  of  the  mortgaged  property,  so 
long  as  the  cost  of  those  experiments  was  made 
a  prior  lien  thereon.  The  effect  of  the  proceed- 
ing was  to  burden  the  prior  mortgagee  with 
the  whole  cost  of  the  expenditures  and  experi- 
ments made  for  the  betterment  of  the  property 
on  the  petition,  and  for  the  benefit  of  the  insol- 
vent corporation  and  the  junioc  mortgagee.  The 
representation  is  always  made,  in  such  cases, 
that  the  receiver  can  carry  on  the  business  much 
more  successfully  than  was  done  by  the  insol- 
vent corporation.  This  commonly  proves  to  be 
an  error." 

Further  In  the  opinion  the  court  said: 

"And  If  the  complainant  desired  that  money 
be  spent,  beyond  the  income  of  the  property,  in 
carrying  on  the  business  of  the  corporation  or 
improving  the  mortgaged  property,  it  was  at 
liberty  to  furnish  the  means  for  that  purpose: 
but  it  had  no  equity  to  ask  that  the  expense  and 
the  hazards  of  doing  so  should  be  saddled  on  the 
first  mortgagee,  and  the  court  had  no  Jarisdie- 
tion  or  power  to  place  it  there." 

[22]  We  do  not  mean  to  hold  that  the  mere 
fact  that  a  stockholder  and  unsecured  cred- 
itor of  a  corporation  purchases  receiver  cer- 
tificates Issued  for  operating  expenses  of  a 
quasi  public  corporation,  where  sudi  certifi- 
cates are  properly  and  providently  Issued, 
as  determined  on  a  prior  and  full  hearing  in 
the  cause,  would  be  precluded  from  assert- 
ing sudi  certificates  against  prior  mortgage 
lienholders;  but  we  do  bold  that  where  the 
undisputed  facts  show  that  such  atodiholder 
adopted  the  proceedlngB,  and  became  the  chief 
mover,  and  whet«  she  makes  a  private  agree- 
ment with  the  receiver,  who  should  stand  as 
an  Impartial  reiweaentatlTe  of  all  the  credi- 
tors, whereby  the  zeoelver,  acting,  in  affect, 
as  httr  agent,  secares  the  Issuance  of  certifi- 
cates with  an  understanding  that  socb  stodc- 
holder  will  pordiase  the  same,  and  where  no 
notice  of  such  applicatloa  for  certificates  was 
given  to  axty  creditors,  and  where  such  oer- 
tiflcates  were  not  applied  for  by  any  credi- 
tors of  the  corporation,  and  no  apiriicatlon  to 
continue  the  operation  of  the  plant  waa  made 
by  any  creditor  or  by  any  of  the  pabllc,  and 
where  the  undisputed  facts  show  that  the 
operation  of  the  plant  was  secured  by  the 
co-operation  of  such  stockholder  and  unse- 
cured creditor  in  the  hope  of  sustaining  a 
hopelessly  financially  involved  corporation, 
that  such  certificates,  under  such  circum- 
stances, cannot  be  upheld  as  against  a  prior  ' 
lienholders,  who  was  not  a  jwrty  to  the  pro- 
ceeding and  was  given  no  notice. 

We  tlilnk  what  the  Supreme  Court  held  ' 
In  the  case  of  First  National  Bank  of  Hous- 
ton V.  Campbell,  IW  Tex.  457,  140  S.  W.  430.  j 
has  application  here,  wherein.  In  construing ' 
article  1490,  Kevised  Statutes  1895,  providing 
that  claims  existing  against  a  corix>ratlon  at  j 
the  time  of  the  appointment  of  a  receiver 
shall  be  paid  oat  of  the  earnings  of  su(4i  cc««- 
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poratlon  while  In  Ms  hands,  to  ttie  exclusion 
of  the  mortgage  action,  and  in  taoldlug  that 
tbis  had  reference  to  a  mortgagee  who  invit- 
ed the  proceedings,  used  this  language: 

"It  could,  we  think,  have  no  application  to  a 
case  where  a  receiver  was  appointed,  not  at  the 
instance  of  the  mortgage  holder,  and  not  as  a 
reault*  of  a  mortgage  action,  but  without  the 
concnrrence,  co-operation,  or  consent  of  the 
mortgage  holder.  If  it  should  be  held  that  this 
statute  applied,  and  would  defeat  the  participa- 
tion by  the  mortgage  holder  in  the  earnings  of 
the  property  during  receivership,  where  such  re- 
ceivership had  been  brought  about  by  the  action 
of  the  unsecured  creditor,  this  would  constitute 
an  invitation,  if  not  an  encouragement,  to  re- 
ceiverships of  corporations  by  nnseenied  credi- 
tors, who  in  this  way  coold  impoand  the  prop- 
erty of  andi  companies,  secure  their  operation 
by  a  receiver,  and,  to  the  sxclosion  of  the  mort- 
gage bolder,  apply  the  earnings  of  such  proper- 
ties to  the  payment  of  their  debts." 

W«  think  It  can  be  equally  said  that  to 
hold  in  this  case  that  the  principal  stock- 
holder of  the  corporation,  and  the  largest 
indlvldaal  creditor  of  the  corporation,  coold 
carry  the  same  en,  under  the  cover  of  a  re- 
ceivership, at  the  expense  of  the  prior  Uen- 
bold«r,  would  be  an  invitation  to  the  stock- 
holders of  every  private  corporation,  as  well 
as  the  imsecared  creditors, .  when  sucb  cor- 
poration  happened  to  be  alTected  with  the 
slightest  puNic  Interest,  to  place  it  in  the 
hands  of  a  receiver,  and,  through  the  order 
of  the  court,  carry  on,  at  the  prior  llenhold- 
er's  expense,  a  8i)eculative  venture,  which 
would  otherwise  fall  on  such  stockholder  and 
creditor  as  the  sole  person  who  would  be  re- 
sponsible for  sndi  c<Atinnance  In  business 
In    the    absence   of  the   court's   assistance. 

In  this  connection  we  add  that  It  Is  sig- 
nificant of  the  dose  relations  existing,  be- 
tween the  Ford  Interveners  and  the  receiver 
throughout  this  Utlgatl<m  that  they  Joined  in 
making  all  applications  to  the  court  for  any 
spedflc  relief  in  the  case.  Jointly  urged  mo- 
tions requiring  the  appellant  to  consolidate, 
and  appear  in  this  court  in  a  Joint  brief  to 
uphold  their  Joint  contentions  in  this  case. 
This  is  all  indicative  of  practically  an  agency 
relation  on  the  part  of  the  receiver  to  the 
Fords,  and  of  the  fact  that  the  certificates 
were  issued,  and  operations  conducted,  with 
the  view,  it  Is  clear,  of  throwing  the  result 
of  such  si>eculatlon  on  all  prior  realty  and 
machinery  llenholders,  and  under  these  spe- 
cial facto  we  think  appellant's  contention  in 
this  regard  should  be  sustained. 

Appellant,  by  his  twentieth,  twenty-first, 
twenty-second,  and  twenty-third  assignments 
of  error  and  propositions  toerennder,  com- 
plains of  the  action  of  the  trial  court  in  ad- 
Judging  the  fees  of  the  receiver,  his  attorney, 
and  master  in  chancery,  respectively,  as  su- 
perior to  his  vendor's  lien. 

[23]  We  think  these  assignments  should 
be  sustained  for  the  reason  given  for  sustain- 
ing the  assignments  complaining  of  the  prior- 


ity given  the  certificates,  which  renders  it 
unnecessary  to  entar  Into  a  discussion  of 
these  assignments.  It  Is  quite  generally 
held  that  a  person  who  is  in  no  wise  re- 
sponsible for  receivership  proceedings,  and 
who  does  not  voluntarily  intervene  In  the 
proceedings,  and  voluntarily  use  them  for  the 
colleeti<m  of  his  debt,  and  where  such  pro- 
ceeding are  improvident,  and  shown  to  have 
not  resulted  In  any  good  to  creditors,  that 
such  person,  who  is  no  wise  responsible  there- 
for, cannot  be  held  liable  for  the  costs  there- 
of. This  proposition  holds  good  to  quasi 
public  and  private  corporations  alike.  Sucb 
costs  do  not  constitote  operating  expenses 
within  the  purview  of  the  doctrine  applied  to 
receiverships  of  quasi  public  oorpora^ons. 
It  appears  that  all  of  these  fees  were  incur* 
red  before  appellant  was  made  a  party  to 
the  suit,  as  on  the  same  date  that  the  receiv- 
er and  the  Fords  filed  a  motion  to  force  ap- 
pellant to  consolidate  they  Joined  In  a  rec- 
ommendation that  all  of  the  above  fees  in 
the  above  amounts  should  be  paid.  Gulf 
Pipe  Line  V.  Lasater,  108  S.  W.  r73;  Brewing 
,Oo.  T.  Clint,  160  S.  W.  409;  Bank  v.  RaUway, 
36  8.  W.  136;  Brewing  Go.  v.  Fuller,  26  Tex. 
Olv.  ApiK  239,  63  8.  W.  1048;  High  on  Re- 
ceivers, I  796;  Frick  v.  Frlte,  124  Iowa, 
529, 100  N.  W.  618 ;  McAniow  v.  Martin,  183 
111.  467,  66  N.  B.  168;  First  National  Bank 
▼.  Oook,  12  Wyo.  492,  75  Pac.  674.  78  Pac. 
1088.  2  L.  B.  A.  (N.  S.)  1012 ;  liane  v.  Wash- 
ington Hotel  Cb.,  190  Pa.  230,  42  Atl.  697. 

[24]  We,  therefore,  sustain  appellant's 
assignments  attacking  such  priorities,  it 
appearing  that  appellant  was  involuntarily 
forced  to  appear  in  the  proceeding;  but 
we  overrule  similar  assignments  on  the  part 
of  the  machinery  Interveners  in  so  far  as 
their  Interest  under  their  chattel  mortgages 
thereon  may  be  held  to  exist,  it  appearing 
that  said  Interveners  voluntarily  appeared 
in  the  proceedings  and  used  them  voluntarily 
tor  the  collection  of  their  debts. 

It  now  becomes  necessary  to  consider  the 
contest  between  Tan  Valkenhargh's  vendor's 
Hen  and  the  diattel  mortgagee  claims  of 
said  madilnery  interveners: 

For  a  statement  of  the  facts  showing  the 
inception  of  Van  Valkenburgh's  vendor  lien 
rights  on  the  Mugler  property,  we  refer  to 
the  general  statement  at  the  inception  of 
this  opinion  on  the  other  branch  of  the  case. 

We  will  first  consider  the  case  arising  be- 
tween Van  Valkenburgh  and  the  Munde  Oil 
Engine  Company.  • 

Subsequent  to  the  sale  of  the  property  by 
Van  Valkenburgjti  to  Mugger  the  Munde  Oil 
Engine  Company  sold  to  the  Mngler  Company 
two  Munde  oil  engines,  one  a  7S  horse  power 
and  the  other  a  40  horse  power,  partly  for 
cash  and  partly  on  credit,  retaining  purchase- 
money  notes  for  the  deferred  payments  se- 
cured by  a  chattel  mortgage. 

The  lower  court  sustained  the  position  of 
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tbe  Munde  OU  Ehiglne  Company,  and  held 
tbat  its  chattel  mortgage  lioi  was  sui)erlQr 
to  tbe  vendor  lien  rights  of  Van  Yalkenburgh. 

By  appropriate  assignments  appellant  chal- 
lenges the  action  of  the  trial  court  in  allow- 
ing priority  to  the  Munde  Oil  Engine  Com- 
pany under  its  chattel  mortgage,  contending 
that  said  engines  constituted  fixtures  and  a 
part  of  tbe  realty,  and  became  subject  to 
appellant's  vendor  lien  for  prindpal^  four 
reasons:  (1)  Because  of  tbe  method  of  tbe 
fixation  of.  such  engines  to  the  realty ;  (2) 
because  it  was  shown  that  the  removal  there- 
of would  cause  Injury  to  the  realty;  &) 
because  tbe  same  constituted  motive  power 
in  a  manufacturing  enterprise;  and  (4) 
because  said  Munde  engines  took  the  place 
of  other  engines  in  tbe  plant  at  tbe  time  Van 
Yalkenburgh  sold  to  Mugler,  and  this  appel- 
lant's security  had  been  depreciated  by  the 
removal  of  the  other  engines. 

We  will  consider  these  positions  in  thtf 
order  stated: 

(1)  As  to  the  method  of  fixation:  Tbe  court 
found  tbat  the  76  borse  power  Munde  engine 
was  attadied  to  the  realty  in  the  following 
manner: 

"The  75  horse  power  engine  weighs  30,000 
pounds.  It  was  fixed  or  fastened  in  place  in 
the  following  manner:  It  set  upon  a  concrete 
bed  mixed  with  scrap  iron.  This  concrete  bed 
was  6  feet  deep,  and  was  13  feet  in  length,  b; 
9  feet  in  width  at  its  base,  and  was  11  feet  long 
by  9  feet  wide  on  the  surface  of  the  ground. 
The  concrete  protruded  a  short  distance  above 
the  ground,  so  as  to  be  shaped  up  to  the  engine, 
in  order  to  raise  the  engine  above  the  ground, 
so  the  flywheel  will  have  a  clearance.  The  en- 
gine is  attached  to  this  concrete  by  iron  txdts 
4  feet  long,  whidi  were  laid  with  a  bend  in 
them,  and  the  concrete  poured  on  top  of  that. 
Tbe  bolts  were  one  and  one-half  indies  in 
diameter,  and  came  up  above  the  surface,  and 
wera  run  through  a  hole  in  the  bed  of  the  en- 
gine, and  then  the  bolts  are  fastened  by  the 
screwing  of  a  nut  on  the  end  of  them.  By  un- 
screwing the  nut  yon  can  lift  the  engine  off. 
This  bolt  protrudes  about  three  inches  above  the 
concrete,  Just  enough  to  bolt  the  engine  down. 
The  other  4  feet  of  these  bolts  are  in  the  con- 
crete. In  addition  to  the  9  by  IJ.  feet  surface 
for  said  concrete  foundation  for  the  75  horse 
power  engine  there  is  an  extension  of  said  con- 
crete foundation  known  as  the  outboard  bearing, 
whidi  is  4  feet  below  the  gro>und,  and  which  is 
also  4  feet  square  at  its  base,  and  slopes  up  to 
3  feet  at  the  surface  of  the  ground.  This  is 
known  as  the  cut-board  foundation  that  sup- 
ports the  outer  shaft  pillar.  It  extends  out  from 
the  9  by  11  concrete  foundation  at  the  surface, 
and  comes  above  the  ground  54  inches." 

The  court  further  found  that  tbls  founda- 
tion was  first  constructed  for  a  Bessemer 
engine,  which  was  not  delivered,  and  that 
tbe  foundation  was  then  shaped  up  to  meet 
tbe  requirements  of  the  Munde  engine,  which 
was  tbe  first  and  only  engine  which  had 
ever  set  on  tbe  foundation.  He  further  found 
tliat  tbe  appellee  Munde  011  Engine  Com- 


pany, or  its  agents,  knew  the  character  of 
said  foundation,  and  the  method  in  which 
said  engine  would  be  attached  thereto. 

The    40    horse    power    engine,    weighing    i 
16,000  pounds,  the  court  found  to  be  attached 
In  the  same  manner  as  tbe  75  horse  power 
engine,  and,  further,  tbat  tbe  foundation  for 
the  40  horse  power  engine  was  constructed   ' 
espedally  for  said  engine  according  to  plans   i 
furnished  by  the  Munde  OU  Engine  Coot-   ; 
pany. 

[2B]  Appdlant  contends  that  by  reason  of 
the  forgoing  facts,  showing  the  method  of 
the  attachment  of  such  engine  to  the  realty, 
upon  their  becoming  Installed  they  became, 
as  a  matter  of  law,  part  of  the  realty,  and 
passed  under  the  lien  of  appellant's  pur- 
chase-money notes  against  the  pnqterty,  and 
we  sustain  appellant's  contention  upon  the 
following  authorities:  Menger  v.  Ward,  28 
S.  W.  824;  Jones  v.  Bull,  85  Tex.  139,  19 
S.  W.  1081;  Brown  v.  Roland,  92  Tex.  54, 
45  S.  W.  795;  Clary  v,  Owen,  16  Gray  (Mass.) 
622;  Basis  Foundry  v.  Gallentln^  99  Ind. 
626;  Larue  v.  Amecican  Diesel  Engine  Co., 
176  Ind.  609,  96  N.  B.  7«2;  Frankland  v. 
Moult<m,  5  Wis.  1;  Ottumwa  Woolen  Mills 
Co.  V.  Hawley,  44  Iowa,  67,  24  Am.  Rep.  719; 
Wood  V.  Whelan,  93  111.  153;  Southbridge 
Savings  Bank  v.  Stevens  Tool  Co.,  130  Mass. 
647;  Phcenix  Iron  Works  v.  New  York  Se- 
curity &  Trust  Co.,  88  Fed.  767,  28  O.  C.  A. 
76;  Reynolds  t.  Ashby  &  66n,  78  L>.  J.  K.  B. 
(N.  S.)  916,  20  Times  L.  B.  766, 63  Week.  Rq>. 
129. 

Tbe  case  by  the  English  House  at  Lords 
of  Reynolds  v.  Ashby  A  Son,  last  cited,  is  so 
strikingly  In  point,  and  Is  dedded  by  a  court 
held  In  such  high  regard,  that  we  tdiall  take 
the  liberty  of  quoting  from  the  case  some- 
what liberally,  as  fully  ^presslve  of  our 
views  in  this  case. 

The  syllabos  tu  that  case  is  as  follows: 

"Machines  were  supplied  by  the  owner  of  tbem 
to  the  lessee  of  a  factory  upon  the  hire-purcfaase 
system,  the  machines  to  remain  the  property  of 
the  owner  until  they  had  been  wholly  paid  for; 
upon  default  in  payment  the  owner  to  have 
power  to  determine  the  hiring  and  remove  the 
machines.  They  were  aSxei,  as  the  owner 
knew,  to  concrete  beds  in  the  floor  of  the  factory 
by  l>oIt8  and  nuts,  and  could  have  been  removed 
without  injury  to  the  building  or  the  beds.  The 
lessee  made  default  in  payment,  and  the  owner 
brought  an  action  to  recover  the  machines  or 
their  value  from  a  mortgagee  of  the  premises, 
who  had  taken  possession.  Held,  that  the  ma- 
chines had  been  so  affixed  as  to  pass  by  the 
mortgage  to  the  mortgagee." 

In  die{)08ing  of  the  case  Lord  James  used 
this  language: 

"My  lords,  it  must  be  taken  that  the  appellant 
was  aware  that  the  machines  would  be  used  in  a 
factory  and  would  be  affixed  in  the  usual  manner 
to  the  bnildhig.  •  •  •  The  manner  in  which 
the  machines  were  affixed  to  tbe  buildings  has 
been  clearly  brought  to  the  notice  of  your  lord- 
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ihipa,  and  ia  ahown  hj  •oue  aketckw  set  oat 
in  the  case.  This  affizinr  of  the  machiaM  ia  to 
obtain  steadineaa,  and  effecta  the  sole  condition 
nnder  which  such  machinea  are  naed. 

"My  lords,  the  authorities  controUins  the  ques- 
tions reepecting  the  difference  between  Qxtures 
and  chattels  are  very  nomeroaa,  and  have  arisen 
between  different  partiea.  *  *  *  I  do  not 
propose  to  reriew  these  authorities  in  detail, 
but,  having  OHisiilted  end  conaidered  them,  I 
have  come  to  the  conclusion  that  the  weight  of 
authority  ia  in  favor  of  the  view  that  these  ma- 
chinea must  be  held  to  be  affixed  to  the  building 
lo  aa  to  pass  ander  the  mortgage  as  being  a 
portion  of  the  factoiy  [citing  numerous  authori- 
tieg]. 

"My  IcMrda,  it  was  argued  at  the  bar  that,  as 
Holdway  had  not  paid  for  the  machines,  they  re- 
mained the  property  of  the  appellant,  and  coold 
not,  by  any  act  of  Holdway,  be  dealt  with  as 
fiztnrea;  bat  the  argument  cannot,  I  think,  pre- 
vail, lliie  machines  were  sold  by  the  appellant 
for  the  purpose  of  being  used  in  the  manner  In 
which  they  were  used.  In  order  to  nse  them  it 
was  necessary  that  they  ahoold  be  fixed  and  so 
bec<»ne  part  of  the  building.  For  these  reasons 
I  feel  that,  foUowlnK  a  great  preponderance  of 
authority,  your  lordships'  judgment  should  be 
in  favor  of  the  respondents." 

Tx>rd  Undley  made  the  following  observa- 
tion: 

"My  lords,  Holdway  did  not  pay  the  install- 
ments of  his  purchase  money  as  they  became 
due,  and  tiie  machinefi,  therefore,  never  became 
his  property.  The  appellant  knew  that  the  ma- 
chines were  wanted  in  ordw  to  fit  np  a  factory 
which  Holdway  was  building.  The  purpose  for 
which  the  machines  were  obtained  and  fixed 
seems  to  me  unmistakable;  it  was  to  complete 
and  use  the  buildings  aa  a  factory.  It  is  true 
that  the  machines  could  be  removed  if  necessary, 
but  the  concrete  beds  and  bolts  prepared  for 
them  negative  any  idea  of  treating  the  machines 
when  fixed  aa  movable  cbattds." 

Txird  Llndley  concluded  by  holding  that  in 
his  opinion  It  was  "Impossible  to  hold  that 
the  machines  did  not  pass  with  the  mort- 
gage." 

The  above  position  Is  amply  sustained  by 
decisions  from  our  Texas  courts,  cited  su- 
pra. 

(2)  As  to  injury  to  the  realty  in  the  pres- 
ent case,  the  court  found  on  this  phase  of 
the  matter  as  follows: 

"The  court  finds  that  said  engine  could  be  re- 
moved without  doing  any  injury  to  the  building, 
or  to  said  concrete  bed.  The  concrete  bed  itself 
does  an  injury  to  the  real  estate  proper,  to 
the  extent  of  the  space  in  said  real  estate  and 
the  surface  of  said  real  estate  that  it  takes  up, 
and  would  destroy  that  portion  of  the  land  which 
it  covers  foe  any  horttenhural,  fanning,  or  gar^ 
deoing  puiiNiees.  The  lots  on  which  it  is  located 
are  SO  feet  wide,  and  not  over  150  feet  deep. 
Should  the  ground  be  devoted  to  other  purposes, 
it  would  be  necessary  to  remove  the  protruding 
portion  of  said  concrete  bed,  the  main  founda- 
tion of  which  extended  above  the  surface  some 
Xt  inches,  and  the  foundation  for  the  out-board 
bearing  some  M  indteai" 


He  fimnd  the  same  also  as  to  the  40  bone 
power  engine,  the  only  difference  being  less 
actual  floor  space. 

He  found  that  both  concrete  foundations 
could  "probably  be  blasted  out  in  time,  but 
It  would  take  a  long  while  to  do  so." 

Appellant  contends  that,  according  to  the 
foregoing  undiqiuted  facts  as  found  by  the 
trial  court,  that  the  concrete  beds  must  be 
considered  a  part  of  the  machinery,  and  that 
such  beds  constituted  an  Injury  to  the  real- 
ty, and,  this  being  so,  that  the  engines  be- 
came a  fixture.  We  think  this  contention  is 
correct,  and  In  addition  to  the  foregoing  au- 
thorities are  the  following:  Meyer  v.  Oryn- 
flki,  25  S.  W.  655;  Larue  v.  American  Diesel 
Engine  €>>..  176  Ind.  609,  96  N.  B.  772;  Camp- 
bell V.  Hoddy,  44  N.  J.  Eq.  244,  4  AO.  279,  6 
Am.  St.  Bep.  889;  Swift  ▼.  Thompson,  9 
Conn.  63,  21  Am.  Dec.  718;  Jones  on  Mort- 
gages (7th  Ed.)  i  486b. 

aS)  Aa  to  engines  constituting  motive  pow- 
er in  manufacturing  «iterprises,  appellant 
cites  many  well-reasoned  cases  in  support 
of  the  prcqsosltlon  that,  where  machinery 
constitutes  the  motive  power  of  a  plant  In 
which  is  located  machinery  used  for  manu- 
facturing or  other  industrial  purposes,  stidi 
machinery  constitutes  flxtores.  Phoenix  Icon 
Works  V.  New  York  Security  A  Trust  Co., 
88  Fed.  767,  28  O.  O.  A.  76;  Keeler  v.  Keeler, 
31  N.  3.  Eq.  181;  Hill  v.  Wentworth,  28  Vt 
428;  Powell  v.  Munson  Mfg.  Co.,  3  Mason, 
459,  Fed.  Cas.  No.  11,857;  Ottumwa  Woolen 
MlUs  Co.  y.  Hawley,  44  Iowa,  67,  24  Am. 
R^.  719;  McConnell  v.  Blood,  123  Mass. 
47,  26  Am.  Bep.  12;  Voorhees  v.  McGinnls, 
48  N.  Y.  278;  Frankland  v.  Moulton,  5  Wis. 
1;  Jones  on  Mortgages,  voL  1  (7  th  Ed.)  |  44<6. 

While  the  foregoing  authorities  anpear  to 
sustain  appellant's  contention  as  to  the  law 
In  other  states,  the  question  does  not  seem 
to  have  ever  been  passed  on  1^  the  oonrts  In 
this  state,  and,  inasmuch  as  we  hold  that 
the  engines  became  fixtures  on  other  grounds 
w.ell  settled  In  this  state,  we  find  it  unneces- 
sary to  pass  upon  this  contention  of  appel- 
lant, and  do  not  do  so. 

(4)  As  to  the  Munde  engines  taUng  the 
place  of  old  machinery:  At  the  time  Van 
Valkenburgh  sold  the  real  estate  and  plant 
to  Mugler,  according  to  the  finding  of  the 
court, 

"there  were  other  engines  located  therein  which 
performed  the  same  functions  as  the  above  two 
engines,  more  or  less  efficiently,  which  machin- 
ery, on  which  the  said  Van  Valkenburgh  retain- 
ed a  vendor's  lien,  was  taken  out  of  the  building 
and  was  substituted  by  the  machinery  sold  by 
the  tfugler  Oil  Engine  (Tompany ;  that  the  Mug- 
ler (jil  Engine  Company  knew  that  the  old  ma- 
chinery had  been  taken  out  of  the  building  and 
that  their  machinery  was  taking  the  place  of 
this  old  machinery." 
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nie  court  furtber  fonnd  that  the  deed 
from  Van  Valkenburgh  to  Mugler,  retaining 
a  vendor's  Hen,  was  promptly  recorded  In  the 
proper  records  in  Brazoria  county,  Tex. 

[26]  Appellant  contends  that  in  addition 
to  the  reasons  already  urged,  to  the  effect 
that  said  engines  became  fixtures,  that  it  is 
also  established  that  where  a  vendor  sells  a 
plant  with  machinery  located  therein,  sub- 
ject to  a  vendor's  lien  on  same,  which  ma- 
chinery is  subsequently  removed,  and  new 
machinery  Installed,  the  new  machinery 
takes  the  place  of  the  old  machinery,  and  be- 
comes subject  to  the  lien,  on  the  ground  that 
the  vendor's  security  will  not  thus  be  per- 
mitted to  be  depreciated. 

In  a  very  recent  Texas  case  (Murray  Co.  v. 
Jacksboro  Oil  &  Milling  Co.  et  al.,  205  S.  W. 
917)  this  question  was  decided  in  appellant's 
favor.  In  that  case  the  Murray  Company 
sold  machinery  to  Simmons  Bros,  to  take  the 
place  of  old  machinery,  and  retained  a  chat- 
tel mortgage  on  the  new  machinery  sold, 
and  it  wa«  held  that  the  chattel  mortgage  of 
the  Murray  Company  was  Inferior  to  the 
prior  deed  of  trust  of  the  Jacksboro  Oil  & 
MilUng  Company,  on  the  ground  that  that 
«ompany — 

-"was  entitled  to  the  full  protection  of  itt  se- 
curity under  the  deed  of  trust,  unimpaired  by 
.the  changes  made  in  the  machinery  in  the  gin, 
the  essential  character  of  which  change  was 
known  to  appellant  prior  to  and  at  the  time  it 
took  its  chattel  mortgages." 

It  may  be  further  noted  that  In  that  case 
-there  was  an  express  stipulation  in  the  chat- 
tel mortgage  that  the  machinery  should  not 
be  considered  as  personal  property,  wherever 
the  same  was  located,  until  fully  paid  for 
according  to  the  terms  of  the  chattel  mort- 
gage. 

We  refer  to  that  case  and  the  many  au- 
-thorities  therein  cited  and  discussed.  This 
proposition  Is  also  sustained  by  authorities 
In  other  states.  Bass  Foundry  v.  Qallen- 
tine,  99  Ind.  62i^;  Binkley  v.  Forkner,  117 
Ind.  176,  19  N,  B.  753,  8  L.  K.  A.  33 ;  Camp- 
bell V.  Roddy,  44  N.  J.  Eq.  244,  14  Atl.  279, 
a  Am.  St.  Rep.  889;  Phoenix  IroQ  Works  v. 
New  York  Security  ft  Trust  Co.,  83  Fed.  757, 
28  C.  C.  A.  76;  Sturgis  National  Bank  v. 
Levan.selar.  115  Midi.  372,  78  N.  W.  399; 
Ottumwa  Woolen  Mills  Co.  ▼.  Hawley,  44 
Iowa,  57,  24  Am.  Rep.  719. 

In  Bass  Foundry  Co.  v.  Oallentlne,  supra, 
the  Supreme  Court  of  Indiana,  in  holding 
that  the  lien  of  the  prior  mortgage  attached 
to  new  machinery  Installed  to  take  the  place 
cf  old  machinery,  used  this  language: 

•T^e  old  machinery  was  subject  to  the  mort- 
gage; the  mortgagor  could  not  substitute  new 
for  old,  and  compel  the  mortiragee  purchasing  at 
The  foreclosure  sale  to  take  the  mill  in  a  dis- 
mantled condition,  because  of  a  contract  made 
by  the  mortgagor  with  some  third  person,  to 


which  the  mortgagee  was  not  •  party,  to  which 
he  never  consented,  and  of  which  he  had  not 
notice.    •    •    • 

"No  agreement  made  by  the  mortgagor  could 
bind  the  mortgagee ;  it  would  be  ineqoitaUe  to 
compel  the  mortgagee  to  take  the  mill  in  a  div 
mantled  condition;  personal  property,  thus  vol- 
untarily  affixed  to  mortgaged  real  estate  neces- 
sarily becomes  subject  to  the  mortgage;  there  is 
no  semblance  of  equity  against  the  mortgagee  in 
favor  of  the  t>>rty  who  thus  permits  his  person- 
alty to  become  real  estate,  having  notice  of  the 
mortgage  by  record.    •    •    • 

"Upon  the  foreclosure  of  such  a  mortgage,  and 
the  purchase  by  the  mortgagee  at  the  foreclo- 
sure sale,  he  buys  the  property  as  it  stands,  and 
not  a  dismantled  mUl,  with  its  machinery  and 
furniture  gmie." 

[27]  It  follows  from  what  has  been  said 
that  the  action  of  the  lower  court  In  allow- 
ing priority  to  the  chattel  mortgage  of  Mun- 
cle  OH  Engine  Company  on  the  engines  13 
reversed  and  rendered  in  favor  of  appellant 

With  regard  to  the  similar- contest  between 
appellant  and  the  Mercantile  Trust  Company 
of  minols,  the  machinery  in  question  con- 
sisted of  one  Larsen  standard  eighteen-ton 
ammonia  compressor,  on  which  the  Larsen 
Ice  Machinery  Company  retained  a  chattel 
mortgage  to  secure  part  of  the  purchase 
money. 

The  facts  regarding  the  InstaUatloa  of  this 
machinery  are  substantially  the  same  as  the 
facts  found  by  the  court  in  connection  with 
the  Installation  of  the  Mnncie  engines;  the 
method  of  fixation  was  on  concrete  beds,  sim- 
ilar to  those  on  which  rested  the  Mnncie  en- 
gines; the  same  fact  findings  were  made 
with  regard  to  the  injury  to  the  realty  and 
with  regard  to  the  Larsen  Ice  madiine  tak- 
ing the  place  of  another  Ice  machine  on  the 
premises  at  the  time  Van  Valkenburgh  sold 
to  Mugler,  to  the  knowledge  of  the  Laraen 
Ice  Machine  Company. 

The  facts  being  practically  the  same.  It  be- 
comes unnecessary  to  discuss  the  matter  fur- 
ther than  to  adopt  the  same  rulings  herein- 
above set  out  with  regard  to  the  Monde  oil 
engines,  which  is  accordingly  done,  and  the 
action  of  the  lower  court  In  allowing  prloritj 
to  said  Mercantile  Trust  Company  of  Illinois 
the  owner  at  the  time  of  the  trial  of  th< 
notes  and  diattel  mortgage  executed  by  tb< 
Miife'lor  Company  to  the  Larsen  Ice  Machine 
Company,  is  reversed  and  rendered  tn  favoi 
of  appellant. 

[28]  We  find  the  facts  different  as  to  thi 
contest  between  Van  Valkenburgh  aod  thi 
Southwest  Oeneral  Electric  Company.  Tl« 
facts  Indicate  that  the  exciter  sold  by  tht^ 
company  to  the  MuRler  Company  -was  not  i 
very  large  piece  of  madilnery,  and  not  ai 
tacbed  to  the  realty  In  such  manner  a«  i 
constitute  it  a  fixture,  nor  does  it  appeii 
from  the  record  that  It  took  the  place  of  «| 
other  similar  piece  of  machinery,  nor  does  | 
appear  that  removal  thereof  will  work  an  ■ 
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Jury  to  the  reol^ ;  aiid,  beoaos^  of  the  dif- 
ference In  facts,  the  mles  of  law  api^lcable 
to  the  other  contests  do  not  apply  to  thla 
one,  and  we  hold  that  this  electric  exciter 
remained  personal  property,  and  became  sub- 
ject to  the  chatty  nMnrtgage  execnted  to  se- 
cure tlie  same,  wtiich  we  hold  to  be  saperlor 
to  the  aiH>^iint's  vendor's  lien,  and  the  ac- 
tion of  the  trial  court  in  regard  to  this  con- 
test Is  affirmed. 

We  are  greatly  Indebted  to  oonnsel  who 
prepared  the  very  able  briefs  for  appellants 
Van  Valkenburgh  and  the  machinery  inter- 
Teners,  as  we  haye  In  this  opinion  copied 
much  mattM'  therefrom  and  adopted  the  same 
as  oar  own. 

Frmn  what  has  been  said,  we  readi  the 
condnaton  that  so  much  of  the  judgment  of 
the  ooart  bdow  as  fixes  and  establishes  pri- 
orities described  therdn,  and  so  mtK&  there- 
of as  ecrtabllshee  and  directs  the  <wder  in 
which  the  inroceeds  of  the  sale  of  said  prop- 
erties shall  be  paid  vpoa  the  Judgments 
awarded  the  several  parties  be,  and  the  same 
shoald  be,  and  the  same  is  hereby,  set  aside 
and  vacated.  And  that  the  vendor's  lien  held 
and  asserted  by  R.  W.  Van  Valkenbnrgh  up- 
on lots  2  and  8,  in  block  2,  in  the  A.  C.  Wade 
addition  to  the  town  of  Alvin,  in  Brasoria 
county,  Tex.,  together  with  all  traildlngs,  fix- 
tures, and  machinery,  etc.,  and  all  poles, 
wlre«^  and  fixtures  upon  and  along  the 
streets  of  Alvln  belonging  to  said  Mugler 
Manufacturing  Company,  except  the  genera- 
tor and  Bwltdi  boards  and  equipment  describ- 
ed in  the  decree  of  the  trial  court  as  that  on 
which  ttie  Southwest  General  ESectrlc  Com- 
pany holds  and  asserts  a  mortgage  lien, 
ahonld  be,  and  the  same  is  hereby,  foreclosed 
as  against  all  the  other  parties  to  this  con- 
solidated cause.  And  we  further  conclude 
that  the  proceeds  of  the  sale  of  said  pr(H)er- 
ties,  as  <Mrdered  by  the  trial  court,  should  be 
applied  In  payment  of  the  items  and  Judg- 
ments decreed  to  the  several  parties  in  the 
following  order: 

(1)  All  taxes  due  on  said  property. 

(2)  The  Judgment  for  $4,517  In  favor  of 
R.  W.  Van  Valkenbui:i^,  and  interest  there- 
on, excluding,  however,  so  much  of  said  pro- 
ceeds as  arise  from  the  sale  of  said  generator 
and  swltdi  boards  and  equipments  upon 
which  the  Southwest  General  Electric  Com- 
pany held  its  lien. 

(3)  The  Judgments  for  $800,  $500,  and  $300, 
in  prox>ortion  to  their  several  amounts  ad- 
judged to  A.  T.  Page,  receiver,  as  salary,  J. 
C.  Jessup,  attorney,  and  W.  S.  Sproles,  mas- 
ter in  chancery,  if  there  be  any  balance  after 
the  payment  of  the  foregoing  Judgments  and 
tax  items. 

(4)  The  Judgments  in  favor  of  the  Muncle 
Oil  Engine  Company  and  the  Mercantile 
lYust  Company  of  Illinois,  same  to  be  paid 
only  out  of  any  balance  remaining  of  the 
proceeds  ot  th»  sale  of  pr<qi>erty,  respective- 


ly, on  which  they  held  Uens  aft«r  the  forego- 
ing items  are  paid  in  full. 

(5)  The  Judgments  in  favor  of  A.  T.  Page 
for  the  sum  of  $410,  and  in  favor  of  Mrs.  Gay 
Ford  for  $3,806,  recovered  by  her  upon  re- 
ceiver's certificates  held  and  owned  by  her 
at  the  time  of  the  trial  of  said  cause,  in  pro- 
portion to  the  two  Judgments. 

(6)  We  further  conclude  and  adjudge  that 
the  mortgage  lien  held  and  asserted  by  the 
Southwest  General  Electric  Company  upon 
said  generator  and  switch  board  equipment 
hereinbefore  described  should  be,  and  the 
same  is  hereby,  foreclosed  as  against  all  oth- 
er parties  to  this  cause;  and  that  the  pro- 
ceeds arising  from  the  sale  of  said  property, 
except  its  proportionate  pairt  of  the  taxes 
due  on  the  whole  of  the  properties,  and  its 
proportionate  part  of  items  mentioned  In  sec- 
tion 8  hereof,  be  applied  to  the  payment  of 
the  Judgment  in  favor  of  the  Southwest  Gen- 
eral Electric  Company. 

We  further  conclude  that  so  much  of  the 
costs  as  were  Incurred  in  the  trial  court  by, 
reason  of  the  separate  suit  of  B.  W.  Van 
Valkenburgh  against  Charles  G.  Mugler 
should  be,  and  the  same  is,  adjudged  against 
Qiarles  G.  Mugler,  and  that  the  remaining 
costs  incurred  in  the  trial  court  be,  and  the 
same  are,  adjudged  against  Charles  G.  Mug- 
ler, Mrs.  Gay  Pord,  and  Harry  Ford,  Jointly 
and  severally. 

It  is  further  (Hrdered  and  adjudged  that  In 
all  other  respects  the  Judgment  of  the  court 
below  be,  and  the  same  is  hereby,  in  all 
things  affirmed. 

Reversed  and  rendered  in  part  and  affirm- 
ed in  part 

GRAVES,  3.  I  concur  in  the  general  con- 
clusion that  Van  Valkenburgh's  vendor's  lien 
Is  superior  to  both  the  claims  growing  out  of 
the  reoeiverahlp  and  those  of  the  chattel 
mortgage  holders,  and  consequently  in  the 
disposition  made  of  the  case;  but  am  not 
prepared  to  acquiesce  in  all  the  reasoning  of 
the  court,  nor  in  all  the  expressions  of  indi- 
vidual views  contained  in  the  opinion. 

It  nay  be  that  upon  rehearing  I  shall  feel 
called  upon  to  go  further  into  the  matter,  but 
for  the  present,  the  record  being  already 
quite  long,  I  shall  refrain  from  extoiding  it 

On  Motion  for  Rehearing. 

LAKE,  J.  In  our  original  opinion  we  stat- 
ed with  reference  to  the  receiver's  certificates 
issued  that — 

"Certificate  No.  1  was  issued  on  October  2C, 
1015,  for  the  sum  of  $500.  Certificates  Noa.  2. 
and  3,  for  the  sum  of  $500  each,  were  issued  in 
favor  of  Harry  Ford  on  the  25th  day  of  No- 
vember, 1015.  Certificates  Nos.  4  and  5,  for  the 
sum  of  $500  each,  were  issiied  on  the  25th  day  of 
November,  1915,  in  favor  of  Mrs.  Gay  Ford. 
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Again  we  said; 

"^e  appointment  of  the  receiver  and  the  !»■ 
auanee  of  and  sale  at  the  receiver's  certificates 
before  mentioned  Tras  upon  ez  parte  application 
of  Charles  G.  Mngler  and  A.  T.  Pa«e,  receiver, 
without  notice  to  any  of  the  interveners  or  other 
creditors,  and  without  their  consent." 

Neither  of  the  foregoing  statements  are 
literally  correct 

Appellant  Tan  Talkenburgh  has  filed  his 
motion  for  rehearing,  and  therein  says  that 
the  dn  dings  quoted  are  not  literally  correct, 
and  has  asked  that  the  errors  pointed  out  be 
corrected.  In  reviewing  the  facts  we  find 
that  appellant's  complatnts  are  Justified ;  we, 
therefore.  In  Ueii  of  the  first  error  pointed 
out,  now  find  as  follows: 

The  Issuance  of  certificate  No.  1,  for  the 
sum  of  $500,  was  authorized  by  the  court  on 
the  28th  day  of  October,  1915,  and  was  Issued 
shortly  thereafter  to  one  B.  E.  Bitter,  who 
thereafter  sold  the  same  to  Mrs.  Gay  Ford. 
The  Issuance  of  certificates  Noa,  2  to  5,  In- 
clusive, were  authorized  on  the  25th  of  No- 
vember, 1916,  and  were  Issued  by  the  receiv- 
er to  the  parties  and  on  the  dates  as  follows: 
Certificates  2  and  3  to  Harry  Ford  on  the 
13th  day  of  December,  1915,  and  the  2d  day 
of  January,  1916,  respectively ;  certificates  4 
and  5  to  Mr&  Gay  Ford  on  the  2Sth  day  of 
January,  1916,  and  February  2,  1916,  re- 
spectively. 

The  only  error  appearing  in  the  second 
finding  qnoted  Is  that  by  oversight  or  inad- 
vertence we  omitted  to  insert  the  word  "re- 
spectively" after  the  word  "receiver,"  ap- 
pearing In  the  fourth  line.  The  sentence 
quoted  should  have  read  as  follows: 

"The  appointment  of  the  receiver  and  the  is- 
suance of  and  sale  of  the  receiver's  certificates 
before  mentioned  was  upon  ez  parte  application 
of  Charles  G.  Mugler  and  A.  T.  Page,  receiver, 
respectively,  without  notice  to  any  of  the  inter- 
veners or  oihet  creditors,  and  without  their  con- 
sent." 

We  have  granted  appellant's  motion  to  the 
extent  as  above  indicated,  but  in  all  other 
respects  the  motion  is  refused. 


SCALING  V.  COLLINS.    (No.  8946.) 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 
Dec.  14.  1918.) 

New  Tbiai.  «s>85— Abskhcb  of  Pabtt— Dis- 
cretion. 
Where  defendant  failed  to  appear  at  either 
the  first  or  second  time  for  which  case  was  set, 
and,  though  notified  that  it  was  a^ain  set  for 
9:30  a.  m.  the  next  morning,  failed  to  start  from 
his  home,  20  miles  in  the  country,  till  that  morn- 
ing, and,  because  of  mud  and  automobile  tron- 


Uei,  arrived  kfter  Judgment,  there  was  no  abow 
of  discretion  in  refusing  new  trlaL 

Appeal  from  day  County  Court;  E.  W. 
Coleman,  Judge. 

Action  by  R.  B.  Collins  against  Harry  Scal- 
ing. Defendant  was  denied  a  new  trial,  and 
appeals.    Affirmed. 

R.  F.  Arnold,  of  Henrietta,  for  appellant 
Taylor,  Allen  &  Taylor,  of  Henrietta,  for 
appellee. 

BUCK,  J.  We  do  not  feel  Justified  in  hold- 
ing that  in  denying  awellant,  defendant  be- 
low, a  new  trial  the  trial  court  abased  the 
large  discretion  as  to  such  matters  vested  in 
him  by  law.  The  controverting  affidavit  of 
plaintiff  shows  that  the  cause  was  orlginaUy 
set  for  July  30,  1917,  on  which  date  neither 
the  defendant  nor  bis  oounsd  was  present 
The  court  ou  his  own  motion  reset  the  case 
for  1:30  p.  m.  August  6th.  Attorneys  for 
plaintiff  immediately  wrote  defendant,  who 
lived  only  20  miles  from  Henrietta,  the  coun- 
ty seat,  notifying  him  of  such  resetting,  and 
a  few  days  later  defendant's  counsel  re- 
turned to  Henrietta,  and  both  the  court  and 
plaintlfTs  attorney  notified  him  of  the  set- 
ting. Defendant's  attorney  Immediately  by 
letter  notified  his  client  of  the  settlns.  It  Is 
shown  that  the  rural  mall  carrier  leaving 
Henrietta  dally  delivers  defendant's  mail  at 
his  ranch.  No  claim  was  made  by  defend- 
ant that  he  did  not  get  the  notices,  but  he 
failed  to  appear  in  court  on  the  afternoon  of 
August  6th.  Whereupon  defendant's  coun- 
sel prayed  for  a  postponement  until  his  client 
could  reach  Henrietta,  or  at  least  until  be 
could  get  into  communication  with  him. 
PlaintlfTs  attorneys  protested  against  the 
postponement,  informing  the  court  of  the  two 
notices  of  the  setting  which  had  been  sent 
defendant  The  court  finally  reset  the  cause 
for  9:30  a.  m.  of  the  next  day,  and  told  the 
defendant's  attorney  that  the  cause  would 
promptly  go  to  trial  at  that  time,  whether 
the  defendant  was  present  or  not  B^d  that 
if  he  could  get  into  communication  with  de- 
fendant he  had  better  do  so,  and  inform  him 
of  the  last  setting  and  of  the  court's  state- 
ment Defendant's  counsel  did,  at  about 
3  p.  m.  of  the  6th,  call  up  defendant  over 
the  phone,  who  admitted  that  he  had  received; 
the  prior  notices,  and  told  him  to  come  to 
Henrietta  and  be  ready  for  trial  at  9  o'cloc* 
the  next  morning.  It  appears  that  defend- 
ant did  not  start  for  Henrietta  until  the 
morning  of  the  7th,  and  did  not  reach  Hon-] 
rietta  until  some  40  minutes  after  Judgment 
had  been  granted  plaintiff;  that  defendant'! 
counsel  requested  that  the  case  be  held  op^ 
until  defendant  could  reach  the  courthouse 
but  this  the  court  refused  to  do.  The  on? 
excuse  for  his  failure  to  be  present  at 
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O'dodc,  given  by  deteodant  in  his  raoUoii  for 
new  trial,  was  that  tbe  loada  were  mnddy, 
were  well-nigh  Impassable,  and  that  he  had 
some  trouble  with  his  car,  whldi  caused  a 
delay  of  some  20  or  30  minutes. 

The  oral  motion  for  postponement  made 
on  August  7th  must  be  considered  as  at  least 
the  second  motion  for  contlnuauce.  No  rea- 
son is  shown  why  defendant  did  not  start 
for  Henrietta  on  the  afternoon  of  August 
Ctb.  If  the  roads  were  muddy,  and  travel 
thereby  and  thereon  likely  to  be  greatly 
impeded,  it  would  seem  that  such  a  course 
would  have  commended  itself  to  defendant, 
and  that  he  must  have  known  of  the  uncer- 
tainty of  travel  in  an  automobile  over  roads 
in  such  condition.  But  he  to<A  the  diaace 
of  reaching  court  by  starting  from  home  the 
next  morning.  He  suffered,  apparently,  no 
more  delays  than  might  be  reasonably  ex- 
pected in  reaching  Henrietta.  Trials  and 
courts  cannot  wait  on  the  convenience  of 
Individual  witnesses  or  litigants  as  to  when 
or  by  wbat  means  they  shall  reach  the  place 
of  trial.  Tbe  «Epedltl<Hi  of  court  bu^ess 
requires  that  the  individual  whose  presence 
at  a  trial  is  essential  to  the  establishment 
of  some  right  or  the  protection  of  some  in- 
terest should  so  make  his  plans  and  adjust 
his  private  affairs  as  to  reasonably  insure 
his  presence  at  the  time  and  place  of  trial. 
Wben  the  litigant  himself  fails  to  do  this, 
and  disregards  the  probability  of  tbe  delays 
ordinarily  incident  to  travel  by  automobile 
over  bad  roads,  and  experiences  such  delays, 
and  is  thereby  prevented  from  reaching  the 
courthouse  during  tbe  trial  of  his  case,  we 
are  not  prepared  to  hold  that  the  trial  court 
abused  bis  discretion  in  refuoliig  to  set  aside 
the  judgment  and  grant  him  a  new  trIaL 

The  judgment  is  affirmed. 


PHKIiPS  ▼.  HAMTiHTT.     (No. 


(Court  of  Civil  Appeals  of  Texas.    Ft.  Worth. 
Nov.  23, 1918.) 

Xeoliokrcb  ^939— LiABiLrrr  or  Lkssek  ot 
PREinsn— DARSBiiot7s  Devices— Tbaps. 
A  lessee  of  an  nnosed  open  air  theater  at- 
tractive to  cUldrm,  who  plaoes  a  bomb  contain- 
ing explosives  therein,  so  tiltat  it  may  be  set 
olf  by  deetric  contact  on  opening  the  door,  is 
liable  for  injuries  to  a  child  caused  by  tlie  ex- 
plosion of  the  bomb,  although  tbe  person  injured 
was  a  trcspaaaer. 

-\ppeal  from  District  Court,  Taylor  Coun- 
ty; Joe  Burkett,  Judge. 

Action  by  Milton  Phelps,  by  next  friend, 
W.  H.  Phelps,  against  J,  £.  Hamlett.  From 
a  Judgment  for  defendant,  plaintiff  appeals. 
Reversed  and  remanded. 


Mahaffey  ft  FulwUer,  of  AMleoe,  for  ap- 
pellant. 

Hickman  ft  WUtten,  of  AbUois,  for  appel- 
lee. 

CONNBB,  C.  J.  liQIton  Phelps,  a  minor 
of  about  12  years  of  Age,  instituted  this  fMdt, 
by  his' father  as  next  friend,  to  recover  of 
the  appellee  damages  in  tbe  sum  of  920,000. 

It  was  alleged  that  on  or  about  the  3d  day 
of  llay,  li^lT,  the  defendant,  Hamlett,  was 
the  lessee  of  certain  property  described  in 
tbe  petition  as  situated  in  the  dty  of  Abilene 
and  used  as  an  alrdome  or  picture  show  and 
theater.  The  petition  described  the  airdcHue 
as  inclosed  with  walls  only,  and  with  doors 
or  entries  thereto,  and  alleged  that  the 
theater  had  not  been  used  for  some  time,  and 
that  the  place  was  attractive  for  children, 
and  that  many  children  and  other  persons 
frequented  the  place  for  pleasure  and  other 
purposes,  which  fact  was  well  known  and 
understood  by  d^endant;  that  about  the 
time  above  stated,  defendant,  Hamlett,  with 
full  knowledge  of  the  facts  and  circumstanc- 
es, negligently,  recklessly.  Intentionally,  and 
maliciously  set,  placed,  and  fixed,  and  caus- 
ed to  be  set,  placed,  and  fixed  on  and  under 
the  floor  of  the  stage  of  tbe  theater,  a  bomb 
or  device,  made  and  constructed  of  iron  pipe 
and  loaded  and  charged  with  dynamite,  pow- 
der, nitroglycerin,  or  some  kind  of  hlg^  and 
dangerous  explo^ve;  that  said  bomb  was 
so  placed  as  to  be  concealed  and  attached 
to  an  electrical  device  in  such  manner  as 
that  persons  opening  the  door  leading  into 
said  theater  would,  by  that  act,  Ignite  and 
set  off  said  charge  contained  in  said  bomb 
and  cause  same  to  explode. 

It  was  further  alleged  that  on  or  about 
the  time  stated  Milton  Phelps,  without 
knowledge  that  the  defendant  had  placed 
or  caused  to  be  placed  said  bomb  or  device, 
and  without  knowledge  of  any  danger  exist- 
ing In  said  place,  started  to  enter  said  air- 
dome,  and  that  when  he  opened  the  door 
leading  into  it  said  bomb  or  device  was  set 
off  and  exploded  and  a  large  pieoe  of  jagged 
iron  was,  by  the  force  of  explosion  blown 
through  the  upper  portion  of  his  right  thigh, 
causing  a  serious  wound,  much  pain,  etc., 
as  is  particularly  described  in  the  petition. 

The  defendant  answered  by  general  and 
special  demurrer,  contributory  negligence, 
and  general  and  special  denials. 

The  case  came  on  for  trial  before  a  jury 
and  upon  the  conclusion  of  the  plaintiff's 
evidence  tbe  court  instructed  a  verdict  for 
defendant,  judgment  was  so  rendered,  and 
plaintiff  has  appealed  therefrom. 

The  reason  for  tbe  peremptory  instruction 
as  recited  in  the  court's  Judgment  was  that 
under  the  plaintiff's  pleading  and  evidence 
he  had  "wholly  failed  to  establish  a  case 
against  the  defendant,"     We  find  that  we 


»Fiir  oUmt  osMa  «••  i 


I  toj^  uaA  KHy-NUUBBB  la  aU  Kar-Numbered  OlgMU  and  IiidezM 


Digitized  by  VjOOQIC 


426 


207  S0UTHWE8TBRN  BBPORTER 


(Tex. 


mast  differ  reey  deddedly  from  tbe  con- 
claslon  ot  the  trial  conrt.  Tbe  plaintiff's 
evidence  may  be  stated  In  a  general  way  to 
support  the  allegations  of  his  petition.  It  Is 
andl{q;>ated  that  appellee  was  the  lessee  of 
the  property  described  in  plaintiff's  petition, 
and  thitt  he  authorised,  as  he  himself  testi- 
fied, one  of  his  employes  to  prepare  and  place 
the  bomb  for  the  puri)oae,  as  other  evldMice 
tends  to  show,  of  preventing  unauthorized 
persons  from  entering  the  alrdome  indosure. 
Under  the  evidence  there  can  be  no  question 
but  that  the  bomb  was  so  charged  and  placed 
as  to  become  very  dangerous,  and  that  when 
exploded  it  did.  In  fact,  inflict  a  very  griev- 
ous and  permanent  wound  upon  the  minor 
plaintiff. 

From  the  evidence  it  seems  that  numerous 
persons,  including  children,  had  been  in  the 
habit  of  trespassing  upon  the  alrdome  prem- 
ises, and  the  fact  of  the  manufacture  and 
placing  of  the  bomb  in  question  is  evidence 
that  defendant  had  in  contemplation  the  en- 
try of  persons  at  the  very  door  that  plaintiff 
attempted  to  enter,  and  that  upon  such  entry 
the  bomb  would  explode.  It  Is  no  defense  to 
such  action  and  purpose  to  say  that  the  mi- 
nor was  a  trespasser.  That  may  be  conceded. 
.While  the  law  authorizes  an  owner  to  pro- 
tect his  property  by  such  reasonable  means 
as  he  may  find  to  be  necessary,  yet  consider- 
ations of  humanity  preclude  him  from  set- 
ting out,  ev«a.  on  his  own  property,  traps 
and  devices  dangerous  to  tbe  life  and  limb 
of  those  whose  appearance  and  presence  may 
be  reasonably  anticipated,  even  though  they 
may  be  trespassers.  See  X  Thompson  on 
Negligence,  i  9M;  29  Cyc.  444;  Grant  v.  Hass, 
31  Tex.  Civ.  App.  688,  75  S.  W.  342;  Hooker 
V.  Miller,  37  Iowa,  613, 18  Am.  Rep.  18;  Her- 
rlck  V.  Wlxom,  121  Mich.  384,  80  N.  W.  117, 
81  N.  W.  333. 

We  conclude  that  the  Judgment  must  be 
reversed  and  the  cause  remanded,  because 
of  error  In  the  court's  charge. 


PB2NA  et  aL  V.  BAKOR.     (No.  8909.) 

(Court  of  Civil  Appeals  of  Texas.    Pt  Worth. 

Nov.  2,  1918.     Rehearing  Denied 

Dec.  21, 1918.) 

1,  Injunction  *=»118(1)  —  BjBxmoH  —  Rk- 
STBAiNT  or  Suits. 

A  petition  to  enjoin  the  separate  prosecu- 
tion of  four  separate  suits,  before  a  justice  of 
tbe  peace,  on  labor  claims  assigned,  brought  in 
the  name  of  the  assizors,  is  insufficient,  where 
it  does  not  show  that  the  asslKneea  of  tbe  daim 
sued  on  were  parties  in  the  justice  coart. 

2.  Action    *=>57(1)  —  CoNSOLinATiow  —  Dis- 
cbetion'  of  Cottbt. 

Whether  separate  suits  for  labor,  which  have 
heen   assigned,    shall  be   consolidated   or   tried 


separatdy,  is  within  tbe  court's  discretion  un- 
der Rev.  St.  1911,  art.  2182. 

8.  Action  «=>57(2)  —  Conboudation  of 
Oausks— Statute. 
Suits  by  separate  plaintUfS,  suing  for  sepa- 
rate demands,  each  case  being  dependent  on  is- 
sues entirely  disconnected  and  distinct,  are  not 
within  Rev.  HL  1011,  art  21S2,  relating  to  con- 
solidation of  caaaes. 

4.  Injunction  «=326(6)— Rkstkainino  Law 
AonoN— Defenses  AvAn^Bue. 
If  a  plaintiff,  sued  I>efore  a  justice  of  the 
peace  on  a  labor  claim,  has  lost  his  right  to 
maintain  suit  by  assigning  his  right  of  actton, 
such  defense  is  availaUe  before  tbe  justice. 

6.  Justices  of  the  Peace  4=>124(3) — Judo- 
UE  NT— Pabties. 
A  justice  of  the  i>eace  cannot  render  a  judg- 
ment binding  on  the  assignees  of  labor  clainu 
sued  for  in  the  name  of  tlis  assignors,  unless  tbe 
assignees  are  made  i>arties. 

Appeal  from  District  Court,  Tarrant  Coun- 
ty; B.  E.  L.  Boy,  Judge. 

Suit  by  James  A.  Baker,  receiver  of  the  In- 
ternational &  Great  Northern  Railway  Com- 
pany, against  T.  Pena  and  others  for  an  in- 
junction. From  a  decree  for  plaintiff,  de- 
fendants appeal.  Reversed,  writ  .vacated, 
and  application  therefor  dismissed. 

Graves  &  Houtch^is,  of  Ft  Worth,  for  ap- 
pellants. 

John  M.  King,  of  Houston,  and  Iliompaon. 
Barwlse  *  Wharton,  Al&ed  McKjilght,  and 
Charles  L  FrancU,  aU  of  Ft  Worth,  for  ap- 
pellee. 

CONNSnt,  O.  J.  Briefly,  this  proceeding 
was  Instituted  by  appellee  by  an  application 
to  the  district  court  for  an  Injunction  to  re- 
strain the  separate  prosecution  of  four  sep- 
arate suits  that  had  been  filed  In  a  justice 
conrt  of  Tarrant  county,  Tex.  The  suits  in 
the  justice  court  were  by  T.  Pena  for  the 
sum  of  $3.06,  and  by  T.  Reyes  fior  the  sum 
of  $4.30,  and  by  P.  Tbarra  for  tbe  sum  of 
$4.10.  All  the  suits  mentioned  were  for  wag- 
es for  labor  separately'  done  on  the  railroad 
of  which  appellee  was  receiver.  In  appel- 
lee's petition  for  an  Injunction,  It  was  ad- 
mitted that  the  receiver  became  severally  in- 
debted to  tbe  laboring  pialntUts  named,  but 
It  is  alleged  tliat  before  paymai.t  the  said 
plaintiffs  had  fully  and  legally  assigned  said 
wages  to  the  firm  of  Graves  &  Houtdiens, 
lawyers;  ttiat  said  Graves  &  Houtchens  bad 
wrongfully  instituted  the  said  several  suits 
in  the  several  names  of  the  laborers  men- 
tioned for  the  purpose  of  embarraslng  and 
vexing  the  receiver  and  of  causing  him  oae- 
^ess  and  unnecessary  costs^  particularly  in 
the  way  of  attorney's  fees  allowed  laborers 
under  Revised  Statutes,  art  2178^  which  li 
not  available  to  assignees  of  wage  dalms; 
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that  payment  of  the  several  tmma  apedfled 
had  b«en  tendered  to  said  flrm  of  lawyers, 
trho  refnsed  the  tender. 

It  was  also  alleged  tbat  a  motion  bad  been 
made  In  tbe  Justice  court  to  oonsoUdate  said 
causes,  bat  tbat  said  motion  had  been  0Ter> 
ruled  by  the  Jnstlce  ot  the  peace. 

The  prayer  was  that  the  several  tdalntiffs 
in  the  Justice  conrt  and  the  Jnstloe  of  tbe 
peace  and  the  said  flrm  of  lawyers  be  re- 
strained from  a  farther  hearing  of  said  caus- 
es so  long  "as  thejr  are  prosecuted  as  sepa- 
rate and  distinct  causes." 

[1,2]  We  are  of  the  opinion  that  the  pe- 
tition wholly  falls  to  show  any  right  to  the 
writ  of  Injunction  Issued  by  the  district 
court.  Tbe  petitloii  for  Injunction,  upon 
whldi  the  decree  rests,  does  not  show  that 
the  alleged  assignees  of  the  claims  sued  upon 
by  the  laborers  were-  made  parties  In  the 
Justice  court.  It  Is  not  alleged  that  the  re- 
celvier  sought  to  do  this,  nor  does  the  peti- 
tion distinctly  show  the  CMttents  of  the  mo- 
tion made  in  the  Justice  conrt  to  consolidate 
the  suits,  so  that  we  can  determine  whether 
the  Justice  of  tbe  peace  abused  his  discretion 
In  refusing  to  consolidate  the  causes  in  his 
nouTt.  The  question  of  whether  cases  of  the 
kind  shall  be  consolidated  is,  at  best,  one 
that  lies  within  the  discretion  ot  the  court, 
not  to  be  controlled  by  a  writ  of  injunction. 
See  \Bevlsed  Statutes,  art  2182 ;  Bolden  et 
aL  V.  Hughes,  48  Tex.  OIv.  App.  496^  107  S. 
W.  61 ;  Vemor  v.  D.  SnlUvan  A  Co.,  126  S. 
W.  641;  McBYiddln  v.  State,  139  8.  W.  991; 
St.  Ij.  S.  W.  By.  Oo.  V.  Woldert  Grocery  Co., 
162  S.  W.  1176;  O.,  R.  I.  ft  G.  By.  Oo.  et  al. 
V.  Uberal  ZSevator  Co.  et  al.,  182  8.  W.  866; 
H.  A  T.  O.  Ry.  Co.  v.  Young  et  al.,  187  8. 
W.  380;   Pye  et  al.  v.  Wyatt,  151  S.  W.  1086. 

[3]  Indeed,  It  seems  plain,  as  was  In  effect 
admitted  in  behalf  of  appellee  upon  submis- 
sion of  this  case,  that  tbe  suits  as  Instituted 
tn  the  Justice  conrt  could  not  have  been  prop- 
erly consolidated  by  the  Justice  of  the  peace. 
There  were  separate  plaintiffs,  suing  for  sep- 
arate demands,  and  each  case  dependent  for 
determination  uxxm  Issues  entirely  discon- 
nected and  distinct.  Such  cases  are  not  with- 
in the  statute  above  cited,  relating  to  consol- 
idation of  causes,  as  will  be  seen  by  refer- 
ence thereto. 

[4,  (1  We  fall  to  see^  In  the  absence  of  the 
alleged  assignees,  as  parties,  how  the  Justice 
of  tlie  peace  could  do  otherwise  than  to  hear 
and  determine  the  issues  of  the  assig^nment,  as 
and  when  the  several  cases  were  tried  la  his 
court.  If  In  truth  T.  Pena  or  T.  Reyes,  or 
P.  Gonzales,  or  P.  Ybana.  had  lost  all  right 
of  recovery  by  reason  of  an  assignment,  and 
it  was  so  proven,  the  effect  would  be  to  de- 
feat the  claim  of  the  plaintiff  against  whom 
such  proof  was  made,  and  such  defense  was 
clearly  available  in  the  Justice  conrt  In  no 
other  way  that  we  can  see  could  the  Justice 


of  tbe  peace  proceed  in  the  absence  of  tbe 
appearance  of  the  allied  assignees  as  per^ 
ties,  for  it  Is  dear  that  unless  they  were 
parties  no  Judgment  could  be  rendered  by  the 
Justice  of  the  peace  that  would  bind  them. 
We  condude  that  the  Judgment  of  the 
district  court  should  be  reversed,  the  writ 
of  Injunction  heretofore  Issued  vacated,  and 
the  application  therefor  dismissed. 


WII/IB  V.  HAYS  et  al.    (No. 

(Court  of  Civil  Appeals  of  Texas.    Austin. 
Dec.  11,  19ia) 

1.  M0«T0A0K8  4=o353— Tbtjst  Dkrdb— Noticb 
OF  8ai,k. 

A  sale  of  land  without  notice  by  a  trostee 
under  trust  deed  is  v^d,  and  tbs  deed  can  be 
set  aside  as  a  cloud  upon  the  title  of  the  owner. 

2.  Apfeai.  aro   Erbob  «=>216(1)  —  MATTxaa 
RttVIKWABtJC — Sfecial  Inbtbuctioks. 

Assignment  of  error  complaining  that  court" 
did  not  give  special  instructions  cannot  be  con- 
sidered, where  court  was  not  requested  to  giva- 
them.  \ 

Appeal  from  District  Oonrt,  McLennan 
County ;  B.  J.  CSark,  Judga 

Suit  by  C.  L.  Wilie  against  W.  B.  Hays 
and  others.  Judgment  for  d^endants,  and 
plalntlliC  appeals.     Reversed  and  remanded. 

G.  W.  Barcus,  of  Waco,  for  appellant 
S.  E.  Stratton,  of  Waco,  fOr  appellees. 

JENKINS,  J.  m»l8  suit  was  brought  by 
appellant  in  the  form  of  trespass  to  try  title, 
and  In  the  alternative  to  set  aside  an  alleged 
deed  to  said  land,  executed  by  a  substitute 
trustee  to  appellees,  and  also  in  the  alterna- 
tive to  redeem  said  land  from  the  mortgage 
lien. 

[1]  Appellant  proved  title  in  himself  to  the 
land  in  controversy.  In  tbat  he  showed  plain- 
tiff and  defendants  were  claiming  under  a 
common  source.  Appellees  offered  no  evi- 
dence, but  on  cross-examination  of  appellant 
proved  by  him  that  he  had  executed  a  deed 
of  trust  on  the  land,  and  that  the  debt  for 
which  the  same  was  security  had  never  been 
paid. 

Tbe  court  instrncted  a  verdict  for  appel- 
lees. In  this  we  think  there  was  error.  The 
appellant  bad  the  right  to  show,  If  he  could, 
tbat  if  any  deed  had  been  executed  by  the- 
trustee  it  was  void,  for  the  reason  that  no 
notice  of  sudi  sale  had  been  given;  appel- 
lant so  alleged,  and  there  was  some  testi- 
mony to  this  effect  If -such  was  a  fact,  ap- 
pellant was  entitled  to  a  Judgment  canceling, 
the  deed  of  trust  as  a  cloud  npon  his  title:. 
Appellees  might  If  they  bad  chosen  to  do  so;. 
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have  proven  that  the  mortgage  debt  had 
never  been  paid,  and  asked  for  a  forecloanre 
of  same  in  this  proceeding.  Appellees  did 
not  ask  for  bvuA  Judgment,  and  the  Judgment, 
If  allowed  to  remain,  would  bar  appellant 
from  recovery  of  the  land. 

The  case  was  not  well  tried  In  the  court 
below,  and  will  probably  be  more  fully  devel- 
oped on  another  trial. 

[2]  Appellant,  by  several  assignments  of 
error,  complains  that  the  court  did  not  give 
certain  special  instructions.  In  this  the  court 
did  not  err,  as  it  was  not  requested  to  give 
such   instructions. 

Appellant's  bill  of  exception  to  the  per- 
emptory charge  of  the  court  is  sufficient  to 
raise  the  issues  referred  to  in  this  opinion. 

The  Judgment  of  the  trial  court  is  revers- 
ed, and  this  cause  is  remanded  for  a  new 
trial. 

Reversed  and  remanded. 


OUTBB  V.  CHAPMAN  et  aL    (No.  8021.) 

(Court  of  Civil  Appeals  of  Texas.    Dallas.    Nov. 
23,  1918.     On  Rehearing,  Jan.  4,  1919.) 

1.  WOBK  AND  Labob  «=>2,  29(1)— Sebvicxb— 
Dakage. 

Recovery  on  a  quantum  meruit  does  not 
necessarily  depend  upon  a  specific  vtdue,  and 
if  it  be  only  shown  that  services  were  rendered, 
plaintiff  is  at  least  entitled  to  nominal  dam- 
ages. 

On  Rehearing. 

2.  Tbiai.  «9l4&— Abandormbnt  or  iBSinsB— 
Evidence. 

Where  plaintiff  sued  on  contract,  or  in  the 
alternative  on  a  quantum  meruit,  he  was  enti- 
tled to  the  submission  of  a  quantum  meruit, 
although  in  his  testimony  he  Insisted  that  he 
only  performed  the  services  by  virtue  of  the 
alleged  contract. 

Appeal  from  District  Ck>art,  Bills  County; 
F.  L.  Hawkins,  Judge. 

Suit  by  R.  W.  Guyer  against  P.  A.  C!hap- 
man  and  others.  Judgment  for  defendants, 
and  plaintiff  appeals.  Reversed  and  re- 
manded. 

M.  W.  Muse  and  J.  M.  Muse,  both  of  Mc- 
Kinney,  and  Head,  DUlard,  Smith,  Mazey  & 
Head,  of  Sherman,  for  appellant. 

Tom  Whipple,  of  Waxahachie,  and  Harry 
Rogers,  of  Tulsa,  OkL,  for  appellees. 

RAINBY,  O.  J.  This  suit  was  instituted 
in  the  district  court  of  Ellis  county,  Tex., 
by  R.  W.  Ouyer  against  P.  A.  Chapman,  O. 
H.  Chapman,  R.  M.  McFarlln,  and  J.  A. 
Chapman,  alleging  that  be  and  they  bad 
formed  a  partnership,  or  an  association  in 


the  nature  of  a  partnership,  for  the  dis- 
covery and  devdopment  of  lands  bearing  oils 
and  other  minerals  of  value,  by  virtne  of 
wlilch  plalntifT  was  to  devote  his  time  and 
attention  as  a  practical  geologist  and  one  ex- 
perienced in  the  location  of  oil  and  mineral 
bearing  lands;  and  the  defendants  were  to 
finance  the  projects.  The  platotlff  was  to  re- 
c^ve  one-fifth  of  the  net  rerennes  or  profits 
from  the  venture,  and  the  defendants  were 
to  receive  four-fifths.  Plaintiff  pleaded  in 
the  alternative  that.  If  he  was  mistaken  as 
to  there  being  an  association  or  partner- 
ship, Oiea  he  had  rendered  services  of  val- 
ue to  the  defendants,  wlilch  were  accepted 
by  them,  and  that  be  was  entitled  to  pay- 
ment from  them  for  such  services  on  a  quan- 
tum meruit.  The  i)etltlon  Showed  that  O.  H. 
Chapman  and  P.  A.  Chapman  were  residents 
of  Ellis  county,  Tex.,  and  that  R.  M.  Mc- 
Farlln and  J.  A.  Chapman  were  residents  of 
Tulsa  county,  Okl.  It  showed  that  P.  A 
ChaiHuan  and  O.  H.  Chapman  and  B.  M. 
McFarlin  had  answered,  but  that  3.  A.  Chap- 
man had  not  answered.  It  prayed  for  a  re- 
covery against  defendants  on  the  theory  of 
a  partnership,  and  In  the  alternative  for 
judgment  against  each  and  all  of  them  for 
valuable  services  rmdered  tbem  and  accept- 
ed by  them.  Defendants  P.  A.  Chapman  and 
O.  H.  Chapman  and  R.  M.  McFarlln  answer- 
ed by  exceptions,  general  denial,  and  denial 
under  oath  of  partnerabip.  In  view  of  the 
allegations  as  to  partnership  rights  and  lia- 
bilities, J.  A.  Chapman,  though  a  nonresi- 
dent of  the  state,  and  not  answering,  was 
retained  as  a  party  defendant  In  the  peti- 
tion on  which  the  case  was  tried.  Frank  v. 
Tatum,  87  Tex,  207,  26  S.  W.  409;  Burnett 
&  Ross  v.  SuUivan  et  aL,  68  Tex.  535 :  Mc- 
Manus  v.  Cash  &  Luckel,  101  Tex.  261.  269, 
108  S.  W,  800;  Glasscock  v.  Price,  92  Tex. 
271,  47  S.  W.  965.  The  case  was  submitted 
to  the  jury  on  special  issues,  confined  to  the 
question  of  whether  there  was  a  partnership 
formed  between  plaintiff  and  defendants,  re- 
quested issues  based  on  the  theory  of  no  part- 
nership, and  the  right  of  plaintiff  to  recover 
for  valuable  services  rendered  being  refused. 
The  first  issue  submitted  was  whether  plain- 
tiff and  defendants  entered  into  a  partner- 
ship, and  the  jury  were  Instructed,  If  they 
answered  this  In  the  negative^  they  need 
Inquire  no  further.  That  issue  was  so  an- 
swered. The  court  thereafter  entered  judg- 
ment that  plaintiff  take  nothing,  and  that 
defendants  recover  all  costs. 

The  trial  court  instructed  the  jury  as  fol- 
lows: 

"Plaintiff  alleges  in  liis  petition  substantiaUy 
the  following:  That  about  the  17th  day  of  Jan- 
uary, 1911,  that  plaintiff,  R.  W.  Guyer,  and 
defendants,  P.  A.  Chapman,  O.  H^  Chapman, 
R.  M.  McFflrlin,  and  J.  A.  Chapman,  at  Llano. 
Tex.,  entered  into  an  agreement  by  and  between 
tliemselvcB,  forming  an  assooiatioD  in  the  aa- 
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tore  of  a  partnership,  the  parpose  of  which  was 
to  search  for,  discover,  locate,  purchase,  devdop, 
iBd  otherwise  handle  all  kinda  of  minerala,  in- 
dading  gas  aad  oil ;  that  under  said  agreement 
tbe  said  Ouyer  should  furnish  his  knowledge 
and  information  as  a  geologist  and  as  one  hav- 
iog  acquaintance  with  the  general  character  of 
geological  formations  bearing  or  likely  to  bear 
or  produce  gas  or  oil,  and  that  he  should  fur- 
nish his  knowledge,  information,  and  services 
in  pointing  eat  general  geologieal  fonnationa 
and  the  trends  of  the  same,  and  general  loea- 
tioDS  where  there  was  s  probability  of  the  pro- 
doction  of  the  same;  that  he  was,  whenever 
requested  to  do  so,  to  give  his  judgment  or 
opinion  as  to  any  places  where  it  was  expected 
or  anticipated  that  any  of  the  other  parties  to 
said  contract  might  or  should  secure  leases  or 
make  purchases  for  tite  purpose  of  discovering 
asd  developing  gas  or  oil;  that  be  was  to  do 
this  not  only  of  his  own  motion,  bnt  at  the  re- 
qnest  or  under  the  direction  of  said  other  per- 
sons to  said  contract,  or  any  of  them;  he  was 
to  make  researches  where  they  should  indicate ; 
that  the  four  defendants  were  to  fnmish  the 
capital  for  the  research  work,  location,  discov- 
ery, development,  and  handling  of  all  proper- 
ties and  rights  acquired  or  to  be  acquired,  and 
that  it  waa  agreed  and  nnderstood  between  the 
plaintiff  and  the  defendants  that  in  whatever 
way  said  agreement  or  contract  might  be  effectu- 
al or  carried  out  that  the  plaintiff  was  to  have 
one-fifth  of  all  the  profits  and  net  amounts 
realized  from  the  tradertaking." 

There  were  numerous  other  facts  setting 
forth  the  performance  of  services  by  plain- 
tiff for  the  defendants  and  the  dealing  be- 
tween them,  and  plaintiff  pleaded  in  the  al- 
tematiye  as  follows: 

"Plaintiff  says  that,  if  mistaken  in  his  csn- 
struction  of  said  agreement  between  him  and 
said  other  four  persons  constituting  a  partner- 
ship or  association  in  the  nature  of  a  partner- 
ship, or   if  he  is  mistaken  as   to  there  being 
any  specific  and  definite  agreement  under  which 
he  performed  the  services  as  aforesaid,  yet  he 
further    pleads   that   he  performed   all   of  the 
said  services  upon  the  inducement  at  the  in- 
stance and  reqnest  and  for  the  benefit  of  said 
fonr   parties,  called   defendants,   and   eadi   of 
them,  as  aboive  shown;   that  said  services  were 
accepted  by  said  parties,  and  were  of  value  to 
them ;     that   they   often    recognized    the   value 
of  such   services,   and  told  plaintiff  he  would 
be  fully  protected ;    that  in  reliance  upon  such 
promises  he  performed  each  and  all  of  the  la- 
bors above  set  forth,  and  that  by  reason  of  bis 
knowledge,  his  advice,  and  his  work  defendants, 
and   each  of  them,   have  become  enriched,   by 
reason  of  all  of  which  they  have  become  bound 
and  in  law  have  promised  to  pay  plaintiff  the 
reasonable  and  just  value  for  his  services,  knowl- 
edge,  and  labor  of  which  they  have  so  taken 
advantage.     They   have   refused   and   still  fail 
and  refuse  to  pay  plaintiff  one  dollar.     Plain- 
tiff  says,   based   on  the  very   lowest'  estimate 
of  the  worth  of  said  services,  he  is  entitled  to 
receive  from  them  the  sum  of  $2,000,000,  and 
that    their  promises  and   undertakings  toward 
plaintiff  were  Joint  and  several,  and  that  each 
of  them  has  become  hound  to  pay  to  plaintiff 
bi«  just  damages,  all  of  which  they,  and  each 
of  theno,  rcftise  to  do." 


At  the  dose  of  the  evidence  and  argument 
of  connsel  special  issues  v/&ce  submitted  to 
the  jury  by  the  court,  the  court  confining  the> 
Jury  to  one  issue,  that  of  the  parties  enter- 
ing a  contract  as  alleged  by  plaintiff  and  Ig- 
Doring  plaintiff's  plea  of  quantum  meruit, 
and  of  this  appellant  assigns  error,  claiming 
that  It  was  raised  by  both  the  pleadings 
and  the  evidence. 

The  Jury  answered  this  issue  against  ap- 
pellee, and  the  court  refused  to  propound 
certain  issues  as  to  the  right  of  appellant 
to  recover  on  a  quantum  meruit,  and  this 
constitutes  the  controlling  issue  in  this  ap- 
peal 

A  quantum  meruit  was  duly  pleaded  In  the 
alternative,  and  the  appellant  in  his  testi- 
mony detailed  many  facts  showing  services 
performed  for  appellees,  which,  it  true,  would 
have  warranted  a  Judgment  for  appellant, 
and  said  issue  should  have  been  submitted 
to  the  Jury. 

[1]  Appellees  contend  that  appellant  by  his 
evidence  showed  that  he  was  relying  on  hav- 
ing made  a  contract  and  repudiated  having 
worked  on  a  quantum  meruit,  and  did  not 
rely  for  a  recovery  on  the  worth  shown  by 
evidence  of  the  services  rendered.  But  a  re- 
covery does  not  necessarily  depend  on  a 
specific  value,  and  If  It  be  shown  that  serv- 
ices were  rendered,  nominal  damages  can  be 
recovered. 

The  rule  as  to  value  is  stated  by  the  third 
C!ourt  of  OIvll  Appeals  as  follows: 

"It  is,  however,  contended  on  the  part  of 
appellees  that,  since  the  plaintiff  Had  brought 
his  suit  upon  an  implied  contract,  alleging  that 
his  services  were  reasonably  worth  $800.  the 
burden  of  proof  was  upon  him  to  establish  his 
case  as. alleged,  but  that  no  testimony  was  of- 
fered by  him  to  show  what  his  services  were 
reasonably  worth.  Therefore,  irrespective  of 
whether  there  was  error  in  the  giving  and  refus- 
ing of  said  charges,  the  judgment  should  be 
affirmed.  We  do  not  agree  with  appellees'  con- 
tention in  this  respect,  because,  first,  the  evi- 
dence does  show  that  appellant  daimJed  at  the 
time  that  the  service  was  performed  that  it 
waa  worth  at  least  10  per  cent  of  the  amount 
involved,  but  that  he  would  only  charge  5  per 
cent  therefor.  Besides  this,  even  if  it  were 
conceded  that  no  proof  whatever  was  made  with 
reference  to  what  the  same  were  worth,  still 
we  think  that  plaintiff  would  have  been  entitled 
to  recover  at  least  a  nominal  amount  therefor." 
Pierce  v.  Aiken,  146  S.  W.  951. 

The  Judgment  is  reversed,  and  cause  !«• 
manded. 

On  Rehearing. 

[2]  Appellees  In  their  motion  for  rehear- 
ing contend  that  we  were  in  error  in  stating 
that  they  claimed  that  appellant  should  not 
recover  because  he  did  not  state  the  value 
of  his  services,  therefore  the  issue  of  quan- 
tum meruit  should  not  have  been  presented  to 
the  Jury. 

It  is  admitted  that  the  writer  of  the  opim 
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ton  committed  error  in  that  xtepect.  But  in 
reconsidering  this  matter  tUs  court  is  ot  the 
opinion: 

That  appellees  "did  contend,  and  now  so  con- 
tend, that  appellant's  lawyer  In  their  pleadings 
sought  a  recovery  on  quantum  mernit,  but  that 
the  plaintiff  repudiated  the  quantum  meruit  the- 
ory, and  by  his  testimony  abandons  it  by  con- 
tinually saying  that  he  relied  on  the  contract; 
that  he  had  never  performed  any  serTices  except 
under  and  by  virtue  of  the  contract  made  with 
appellees  at  Llano,  Tex." 

The  writer  did  not  Intend  to  misquote  ap- 
pellees' contention,  and  while  he  was  wrong 
in  bis  statement,  the  court  thinks  error  does 
not  affect  the  result  of  the  decision  made; 
conceding  that  the.  testimony  was  sufflcient 
for  the  Jury  to  find  against  Guyer  on  his 
claim  of  a  contract  and  his  insistence  that 
he  was  only  claiming  by  virtue  of  fliat  con- 
tract, still,  under  his  pleadings  on  which  he 
went  to  trial,  and  the  evidence  Adduced  on 
the  trial,  he  was  entitled  to  the  submission 
of  a  quantum  meruit.  If  there  was  no  con- 
tract entered  into,  which  the  jury  evidently 
believed,  but  if  Guyer  believed  there  was  a 
contract,  and  he  did  render  valuable  serv- 
ices for  appellees,  would  the  fact  that  he 
only  claiiped  by  virtue  of  the  contract  pre- 
clude him  absolutely  from  a  recovery  on  a 
qba&tnm  meruit?  We  think  not.  So  an  is- 
sue was  raised  which  could  only  be  settled  by 
the  Jury.  The  court  did  not  see,  proper  to 
submit  thiiB  issue,  and  for  this  reason  the 
motion  for  rehearing  is  overruled. 


MATADOR  LAND  &  CATTLE  CO.,  Limited, 
V.  OASSIDY-SOUTHWRSTERN  COM- 
MISSION CO.  et  aL    (No.  8822.) 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 
Nov.  9,  1918.) 

L  Bo'Ci7DAsiEs     4=»87(1)— EiviraircB— StTTfi- 

CIElfCY. 
In  suit  to  determine  true  boundary  between 
adjoining  surveys,  held,  that  boundary  was  as 
claimed  by  plaintiff. 

2.  BOUNOABIES    ^=»3(2)— COKFXJCTS    IN     SUB- 

▼Kxe. 
In  establishing  boundaries,  those  calls  will 
be  adopted  which  are  more  certain,  av(4d  con- 
flicts in  surveys,  etc,  and  harmonize  with  the 
evident  purpose  of  the  state  in  maldng  the  grant, 
even  though  a  natural  object  must  be  disre- 
garded. 

3.  BOCNDABIES    9=33(7)— UnVABEEO    LINES— 

CoDBSEs  AND  Distances. 
When  unmarked  lines  of  adjacent  surveys 
are  called  for,  and  when,  from  the  other  calls 
of  such  adjacent  surveys,  the  position  of  sudi 
unmarked  lines  can  be  ascertained  with  accura- 
cy, the  unmarked  lines  will  prevail  over  course 
and  distance. 


4.  BoTnTDABOES  «ss>8(6>— Unmabkxd   LiKEa— 
CouBSEa  ANn  Disfanobs. 

Distance  being  regarded  as  mon  onreliable 
than  course,  it  follows  that,  the  giwter  the  dia- 
tance,  the  greater  the  probaUlity  of  error,  and 
vice  versa. 

5.  BOUNDABIKS  «=33(7)— DlSBEOABDINO  CAIXS 
— AnjOIKINa  SCBVETB. 

The  fact  that  in  field  notes  of  a  survey  there 
is  a  call  for  an  oaidentified  comer  of  a  survey 
ought  not  to  be  given  controlling  effect,  if  to 
do  so  ia  to  «>tire]y  disregard  calla  for  adjoining 
surveys  and  caus*  confusion  and  disagreement 

Appeal  from  District  C^urt,  Baylor  Coun- 
ty; J.  H.  Milam,  Judge. 

Action  by  the  Matador  Land  &  Cattle 
Company,  limited,  against  the  Casaidjr- 
Southwestem  Commission  Company,  and  an- 
other. From  the  Judgment  rendered,  plain- 
tiff appeals.     Reversed  and  rendered. 

Cowan  A  Bui-ney,  of  Ft.  Worth,  and  Dick- 
son, Kenan  &  Newton,  of  Seymour,  for  ap- 
pellant. 

Oarrlgan,  Montgomery  ft  Britain,  of  Wich- 
ita Falls,  and  W.  D.  Wilson,  of  Spur,  for 
appellees.  ' 

CONNER,  d  J.  It  ia  agreed  in  this  case 
that  appellant,  plaintiff  below,  la  the  owner 
of  survey  No.  96,  hereinafter  described,  and 
that  the  appellee,  Cassidy-Southwestem  Com- 
mission Company,  is  the  owner  of  survey 
No.  1,  originally  patented  to  T.  H.  Harkey, 
situated  immediately  west  of  said  section 
96,  and  that  the  only  Issue  involved  In  this 
case  is  as  to  the  true  boundary  line  between 
said  survey  No.  96  and  said  survey  No.  1. 

The  boundary  line  l>etween  the  surreyst 
named,  as  fixed  by  the  judgment  of  the  conrt 
below,  is  101.2  varas  east  of  where  appel- 
lant claims  tliat  it  should  be.  In  the  ef- 
fort to  make  dear  how  this  result  was  ob- 
tained, we  will  state  that  survey  No.  96  is 
one  of  a  series  of  sections  in  a  block  of  land 
surveyed  by  virtue  of  certificates  issued  to 
the  Indianola  Railroad  Company.  The  Ini- 
tial survey  in  this  Mock,  which  extends  some 
5  or  6  miles  north  and  south  by  about  the 
same  distance  east  and  west,  is  survey  No. 
73.  Its  calls,  omitting  those  not  deemed 
material,  are  as  follows : 

"Beginning  at  a  stake  in  prairie  7  miles  N. 
and  4  me.  W.  from  N.  E.  cor  of  a  L.  ft  L  sur- 
vey in  the  name  of  Wm.  Oiln  at  the  N.  W.  cor. 
No.  178,  B.  S.  &  F.;  thence  W.  1900  vs.  stake; 
thence  S.  1900  vs.  stake;  Uience  B.  1900  vs.  S. 
W.  cor.  Sd.  No.  178;  thence  N.  1900  vs.  to  the- 
place  of  beginning.  Surveyed  on  the  11th  day 
of  Nov.  1875." 

The  survey  No.  178  mentioned  ia  these 
field  notes  is  a  section  in  tlie  northwest  cor- 
ner of  a  block  of  surveys  in  the  name  of 
John  H.  Gibson,  situated  to  the  east  of  the 
Indianola  Railway  Company  block.    Tbe  Glb- 
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son  bIo<^,  80  far  as  Is  necessary  h«ft«  to 
describe  It,  extends  7  miles  -north  and  south 
by  4  miles  east  and  west.  Suryeya  147,  148, 
152,  151,  and  178  constitute  the  northern 
tier  of  surveys  on  the  Olbson  block;  surrey 
Xo.  178  being  In  the  northwest  comer  of 
the  block.  Surrey  No.  186  Is  In  the  south- 
east comer  of  the  Olbson  block  as  above  de- 
scribed, and  Its  calls  are  as  follows: 

"Be^ning  at  •  N.  £2.  comer  of  Wm.  Cain 
surrey  L.  &  L.  stake,  whence  mesquite  2  in.  dia. 
bra.  S.  23,  W.  52  vrs.;  thence  N.  with  west 
B.  L.  of  No.  135,  1900  vrs.  to  E.  Mnd;  thence 
W.  1900  vrs.  to  stake;  thence  S.  1900  vrs.  to 
stake;  thenoe  B.  1{K)0  vrs.  to  the  plaoe  of  be- 
ginning." 

The  Wm.  Cain  survey,  called  for  In  the 
field  notes  of  No.  136,  Is  a  large  survey  of 
about  2%  miles  square.  The  northeast  cor- 
ner of  the  Win.  Cain,  as  called  for  in  the 
field  notes  of  No.  136,  cannot  be  Identified 
on  the  ground.  The  location  of  this  comer 
of  the  Wm.  Cain  can  be  determined  only  by 
course  and  distance  from  the  southwest 
comer  of  this  survey,  which  is  'identified 
as  an  original  comer,  and  the  only  one  of  the 
Wm.  Gain  comers  that  can  be  found.  Nor 
was  there  found'  on  the  ground  any  original 
comers  In  the  Olbson  block,  except  the  com- 
mon comer  on  the  north  between  surveys 
147  and  148,  and  between  surveys  152  and 
151.  The  surveys  along  the  eastern  bound- 
ary of  the  Indlanela  Railway  Company  block 
all  call  for  the  western  tier  of  sections  in 
the  Gibson  block.  Some  of  tbem  iXao  called 
for  the  northeast  corner  of  the  Wm.  Cain 
survey,  as  in  the  dase  of  the  field  notes  of 
survey  No.  73  hereinbefore  given.  The  field 
notes  of  these  surveys  call  fot  stakes  on  tbe 
common  line  between  tbe  Indianola  Hallway ' 
Company  and  Gibson  blocks,  but  the  common 
line  betwe^DL  these  blocks,  as  called  for  in 
tbe  field  notes.  Is  not  a  marked  line,  b^lng 
In  tbe  pfalrte,  nor  does  the  evidence  dis- 
pose that  any  of  the  original  stalces  called 
for  can  be  fOund. 

[1]  Survey  No.  96,  owned  by  the  appellant 
in  this  casev  is  in  the  third  tier  of  the  block 
from  tbe  north  and  on  the  western  boundary 
of  the  lodlanola  BaUway  Company's  block, 
and  tbe  court  arrived  at  the  result  shown 
by  the  Judgment  by  fixing  the  west  boundary 
line  of  survey  No.  90  by  course  and  distance 
from  the  northeast  corner  of  the  Wm.  Gain 
survey.  Instead  of  fixing  the  boundary  from 
the  northwest  comer  of  survey  178  In  the 
.  Oit>Bon  blo<^.  App^ant  insists  that  the 
"  true  western  boundary  of  survey  No.  96 
should  be  determined  from  the  calls  in  the 
Indianola  block  for  the  surveys  In  the  Olb- 
son Mode  rather  than  from  the  northeast 
corner  of  the  Wm.  Cain  survey,  and,  after 
as  careful  a  consideration  of  the  evidence 
as  we  have  been  able  to  give  It,  we  agree 
with  appellant's  contention  in  this  respect. 
It  appears  from  the  evidence  that  the  Glb- 


soa  block  was  surveyed  between  {he  23  and 
4th  days  of  Novraiber,  187S,  and  the  Indian- 
ola block,  as  shown  by  the  field  notes,  was- 
surveyed  on  the  11th  day  of  November,  1875, 
and  both  blocks  were  surveyed  by  deputy 
surveyors  of  the  Toimg  land  district  It  Is 
evident  that  the  piupose  of  the  surveyors 
in  putting  in  these  two  blocks  of  land  was 
to  make  the  line  between  them  a  common 
one;  there  was  no  purpose  to  create  eonfUct 
between  the  blocks,  for  the  instructloas  from 
the  General  Land  OflSce,  as  shown  by  the 
evidence,  were  to  the  effect  that  the  In- 
dianola Railway  Company's  block  should 
so  Join  the  Olbson  block  on  the  west,  and, 
the  field  notes  (riC  the  surveys  in  the  two 
blocks  returned  to  the  General  Land  Office 
show  that  there  was  neither  a  vacancy  nor 
a  oonfilct  between  tbe  several  blocks  named, 
and  the  maps  from  the  General  Land  Of- 
fice, as  recognlKBd  for  many  years,  so  show. 

Adverting  to  what  baa  already  been  stat- 
ed, the  calls  in  survey  73,  the  initial  survey 
In  the  Indianola  block,  cannot  be  identified 
on  the  ground;  that  la  to  say,  the  original 
comer  stakes  and  line  of  No.  178  cannot  be 
Boi  identified,  nor  can  tbe  northeast  cornei; 
of  the  Wm.  Cain  be  so  identified,  but  by  go- 
ing 2  miles  course  and  dlstauce  from  tl)« 
northwest  comer  of  survey  No.  178  ther^  i^ 
to  be  found  an  Identified  corner  on-  the  north- 
ern line  of  the  Gibson  block,  to  wlt^  tbe  oom< 
mon  comer  between  surveys  151  aiMl  IC^ 
Then  2  miles  farther  east  Is  another  Idfintjli 
fied  corner  In  the  line  of  the  Gibson  block, 
to  wit,  the  commcm  comer  between  suryejcs 
147  and  148.  By  following  course  and  disr 
tance  from  these  identified  comers^  the 
northwest  comer  of  178,  called  for  in  th^ 
field  notes  in  survey  73  ifi.the  Indianola 
block,  can  be  fixed  on  the  ground  with,  as 
we  think,  greater  certainty  than  the  same 
point  can  be  located  by  running  course  and 
distance  from  the  southwest  comer  of  th^ 
Wm.  Caiu,  not  called  for  In  tbe  field  nates 
of  survey  78,  nortb  2%  miles.  In  order  to 
esbablish  tbe  northeast  comer  of  the  Wi?>< 
Cain,  called  for  in  the  field  uotes  of  survey 
78,  and  from  thence  running  oottose  and  dle<  . 
tance  7  miles  north  and  4  miles  west 

[2,  S]  One  of  the  rules  adopted  l^  the 
courts  In  establishing  boundaries,  is  that 
those  calls  shall  be  adopted  which  are  more 
certain,  avoid  Conflicts  In  surveys,  etc.,  and 
harmonize  with  the  evident  purpose  of  the 
state  in  making  the  grant  e^en  though  other 
calls  less  certain,'  even  though  a  natural  ob- 
ject must  be  disregarded.  3.  W.  Robinson 
V.  Ellas  Mosson  et  al.,  26  Tex.  249;  Bass  v. 
Mitchell,  22  Tex.  285;  Jones  v.  Burgett,  46 
Tex.  284;  Lbmey  y.  Wood,  66  Tex.  22,  17  S. 
W.  244.  In  the  leading  case  of  Maddox 
Bros.  &  Anderson  v.  Fenner,  79  Tex.  279,  15 
8.  W.  237,  it  is  said  that : 

"When  unmarked  lines  of  adjacent  surveys 
are  called  for,  and  when  from  the  other  calls 
of  such  adjacent  surveys  the  position  of  such 
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unmarited  lines  can  be  aacertained  irltfa  ae- 
carac7,  and  when,  fat  the  absence  of  all  evidence 
aa  to  bow  tbe  survey  was  actually  made,  there 
aiiaea  a  controversy  as  to  whether  course  and 
distance  or  the  unmarked  line  of  another  survey 
shall  prevail,  we  see  no  ^ood  reason  why  the 
survey  line  should  not  be  given  the  dignity  of 
an  'artificial  object'  and  prevail  over  course  and 
distance." 

To  the  same  effect  Is  tbe  case  of  Hermann 
V.  Thomas,  168  S.  W,  1048. 

Tbe  rule  so  suggested  leads,  we  think,  to 
the  conclusion  that  we  have  reached.  The 
unmarked  line  on  the  western  boundary  of 
the  Gibson  block,  for  which  all  the  border- 
ing surveys  in  the  Indianola  block  call,  can 
be  located  with  reasonable  certainty  by 
course  and  distance  from  the  established 
comers  before  referred  to  on  the  north  llue 
of  the  Gibson  block,  and,  as  we  think,  the 
surveyor,  In  putting  In  the  Indianola  blo<^ 
much  more  probably  located  the  beginning 
comer  of  the  Indianola  block  from  these  two 
known  comers.  These  two  blocks  were  sur- 
veyed within  a  few  days  of  each  other  by 
deputies  of  the  same  land  district,  and  we 
think  It  fairly  inferable  that  the  deputies,  lo- 
cating the  Indianola  block  so  soon  after  the 
survey  of  the  Gibson  block,  most  probably 
then  saw  upon  the  ground  the  stakes  called 
for  along  the  west  line  of  the  Gibson  block. 
It  seems  improbable  to  us  that  the  survey- 
or, in  beginning  the  location  of  the  Indianola 
block  at  the  northwest  corner  of  survey  178 
In  the  Gibson  block,  would  have  surveyed 
from  the  southwest  corner  of  Wm.  Cain  sur- 
vey, B(Hne  9%  miles  ta  a  southeasterly  direc- 
tion in  order  to  obtain  his  starting  point. 
Both  calls  reasonably  identify  the  beginning 
point  at  th6  northwest  comer  of  survey  178, 
except  that,  if  the  calls  from  the  northeast 
corner  of  Wm.  Cain  be  adopted  as  the  con- 
trolling call,  tbe  distances  are  exhausted 
before  reaching  the  beginning  point,  thus 
creating  a  conflict  of  101.2  varas,  which  it 
was  the  evident  purpose  of  tbe  Surveyor  not 
to  make,  and  which,  as  evldoiced  by  the 
maps  from  the  land  office,  was  not  so  intend* 
ed  by  the  land  department  of  the  state.  It 
is  said  in  tbe  cases  tbat,  of  all  tbe  indicia 
of  the  locality  of  the  true  line  as  run  by  the 
surveyor,  course  and  distance  are  regarded 
as  the  most  unreliable;  distance  being  re- 
garded as  more  unreliable  than  course,  for 
tbe  reason  that  there  is  a  greater  probability 
that  a  chain  carrier  may  lose  count  or  re- 
port distances  incorrectly  by  mistake  or  de- 
sign than  that  there  was  an  error  in  the  com- 


pass which  gave  the  course.  See  UUy  r. 
Blum,  70  Tex.  704,  6  S.  W.  27»;  Ayrea  v. 
Harris,  64  Tex.  296;  Stafford  T.  King,  30 
Tex.  257,  94  Am.  Dea  304. 

[41  If  tlie  greatest  liability  for  error  ex- 
ists in  the  calls  for  distance,  It  must  follow 
that  the  greater  tbe  distance  the  greater 
the  probability  of  error,  and  hence  the  ratio 
of  certainty  must  increase  as  the  distance 
is  decreased.  This  is  said  to  illustrate  the 
conclusion  that  we  have  reached  that  in 
locating  the  lines  of  the  surveys  in  the  In- 
dianola block  greater  certainty  of  true  re- 
sults Is  obtained  by  beginning  at  tbe  north- 
west corner  of  survey  No.  178  as  fixed  from 
tbe  nearby  established  oofnei;s  in  the  north 
line  of  the  Gibson  block.  And  inasmuch  as 
it  seems  to  be  conceded  tliat  the  several 
surveys  in  the  Indianola  block  all  in  regular 
sequence  follow  one  another  and  call  for 
e^cb  other,  and  that  if  snrvey  No.  96  be 
located  by  course  and  distance  from  the 
northwest  comer  of  survey  178  In  the  Gib- 
son block,  as  we  have  indicated  should  be 
done,  that  the  western  boundary  of  survey 
96  is  as  plaintiff  below  and  appellant  here 
claims  that  it  should  be,  and  not  as  claimed 
by  appellee,  or  as  fixed  by  the  court  in  its 
Judgment. 

[6]  Tbe  fact  that  In  tbe  field  notes  of  sur- 
vey 96  there  is  a  call  for,  tbe  unidentified 
northeast  comer  of  the  Wm.  Cain  ought  not, 
we  think,  to  be  given  controlling  effect.  To 
do  so  is  to  entirely  disregard  the  calls  in 
the  same  field  notes  for  the  two  adjoining 
surveys  in  the  Indianola  block  and  caase 
confusion  and  disarrangement  In  all  surveys 
therein.  By  disregarding  this  call,  and  giv- 
ing effect  to  others,  as  we  have  indicated, 
the  harmony  of  tbe  entire  system  is  pre- 
served, and  this  is  a  factor  worthy  of  con- 
sideration in  the  process  of  arEivlng  at  the 
correct  result  Particularly  is  this  true  in 
view  of  the  further  fact  that  appellee's  sur- 
vey is  Junior  in  point  of  time  to  the  sur- 
veys in  the  Indianola  block  by  some  30  years, 
with  one  of  its  calls  for  the  southwest  cor- 
ittx  of  96,  and  no  evidence  is  pointed  out 
t»idlng  to  show  that,  by  fixing  tbe  west 
bonndaxy  of  96  as  we  have  indicated,  there 
will  be  any  excess  In  96,  or  any  deficiency 
in  appellee's  survey. 

In  view  of  the  conclusions  stated,  other 
assignments  are  thought  to  be  immaterial, 
and  it  is  accordingly  ordered  that  tbe  Judg- 
ment below  be  reversed,  and  here  rendered 
for  appellant  in  accordance  with  tbe  con- 
clusions above  announced. 
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STAPLES  Tf  FRCBMAN.    (No.  45.) 

(Supreme  Coart  of  ArkansM.     Dec.  28,  1918.) 

L  iTXJxmcmos  ^:»128— Tbesfass  to  Rxaltt 
—Proof  of  Trrrjt. 
A  purchaser  holding  a  recorded  warranty 
deed,  suing  to  enjoin  defendant  from  trespassing, 
established  his  title  b;  introducing  his  deed  from 
a  vendor  under  whom  defendant  daimed  under 
an  unrecorded  prior  lenae. 

2.  Vkrdor  aitd  Pttbchasbb  «=3282(8)— Boita 

FlDK  POSCHASEB— BUBDEN   OF  PBOOF. 

Defendant  in  injunction,  setting  up  a  right 
of  posaeeslon  under  a  prior  unrecorded  lease, 
adverse'to  record  owner  of  fee,  had  burden  of 
establishing  his  right  to  possession  by  showing 
that  pnrohaaer  had  actnal  notice  thereof  or 
knowledge  of  facta  whidi  would  have  led  a  man 
of  ordinary  pradence  to  inqoiriea  which,  if  pur- 
soed  with  reasonable  diligence,  would  have  in- 
formed purchaser  of  defendant's  possession.^ 

3.  TeNDOB     AlTD     PnBCHASBB    4s>243— -BoNA 

FiDK  FoBOHAaia— AcTCAi.  Nones— Pboov. 
Actual  notice  may  be  prored  by  direct  or 
positive  evidence  ^t  notice  waa  personally 
given  to  the  person  to  be  notified,  or  by  circum- 
atances  warranting  the  inference  that  actnal 
notice  was  given;  it  being  a  question  of  fact 
provable  by  any  legitimate  evidence  tending  to 
strengthen  or  impair  a  condusion  of  notice. 

4.  Venoob    and    Ptibchaskb    «=>244— Bona 
F^DE  PuBOHASEB— Notice. 

In  action  by  a  purchaser  having  record  title 
to  enjoin  trespass  by  defendant  daiming  under 
a  prior  nnrecorded  lease  from  the  same  vendor, 
evidence  held  to  snstein  a  decree  dismissing  the 
complaint  tm  want  ot  equity  in  respect  to  no- 
tice. 

Appeal  from  Pulaski  Chancery  Court;  Jno. 
B.  Martinean,  Qumoellor. 

Snlt  for  injTmctlon  by  Bd  Staples  against 
A.  E.  Freeman.  From  a  decree  dlsmlsBlng 
Oie  complaint,  complainant  appeals.  Af-. 
Armed. 

The  appellant  sued  the  appellee,  seeking  to 
enjoin  the  latter  from  trespassing  upon  a 
certain  tract  «f  land  i^dA  he  described  in 
his  complaint.  The  appellant  alleged  that 
he  was  the  owner  of  the  land,  having  pur- 
chased the  same  from  one  R.  L  Wilder,  on 
the  4th  day  of  December,  1917;  that  at  the 
time  of  its  par<ihase  the  land  was  unoccu- 
pied ;  that  he  had  his  deed  recorded  on  Jan- 
nary  28>  1918;  that  the  appellee  had  entered 
upon  tbe  land  over  the  objection  of  the  ap- 
pellant, and  ^ras  proceeding  to  plow  and  pre- 
pare the  same  for  cnltiTatloa;  that  the  ap- 
I)ellant  had  made  arrangements  himself  for 
the  cnltlFation  of  the  land ;  that  unless  ap- 
pellee was  restrained  from  interfering  with 
appellant,  he  wonld  do  appellant  great  and 
Irreparable  Injury;  that  the  appellee  was 
InsolTent,  and  that  the  appellant  had  no  ade- 
quate remedy  at  law. 


The  aroellee  answ^ed,  denying  that  he  was 
trespasser  upon  the  appellant's  land;  deny- 
ing that  the  lands  were  vacEint  and  unoccu- 
pied as  alleged  by  the  appellant  at  the  time 
of  his  purchase.  The  appellee  alleged  that 
before  the  purchase  of  the  appellant,  be  had 
leased  the  lands  for  a  period  of  five  years ; 
that  his  lease  had  not  expired  at  the  time  of 
appellant's  purchase;  that  appellee  had  en- 
tered into  possession,  and  bad  made  valuable 
Improremeuts  upon  the  lands,  among  other 
things  having  planted  4  acres  in  alfalfa, 
which  had  just  began  to  produce  large 
amounts  of  valuable  hay,  and  which  would 
yield  the  sum  of  $400  per  annum  profit.  He 
alleged  that  the  appellant  at  the  time  of  his 
purchase  had  knowledge  of  appellee's  lease, 
and  he  prayed  that  appellant  be  enjoined 
from  interfering  with  his  possession. 

The  appellant  testified  that  he  was  the 
owner  of  the  land  In  controversy,  having 
purchased  the  same  from  R.  L.  Wilder  De- 
cember 4, 1917,  and  received  a  warranty  deed, 
which  he  had  recorded  January  28,  1918: 
that  before  his  purchase  he  examined  the 
land ;  that  same  was  not  under  fence ;  that 
there  was  a  little  cotton  shed  or  shack  in  the 
northwest  comer,  but  no  dwelling  house  or 
bam  on  it ;  that  there  was  no  Indication  that 
the  land  was  occupied;  no  people,  no  tools, 
implements,  or  anything  that  he  could  see  to 
indicate  that  anybody  was  in  possession  ot 
or  owned  it  He  thought  he  had  a  clear  ti- 
tle. He  made  a  search  of  the  records  at  the 
Pulaski  county  courthouse  for  all  Incum- 
brances, and  there  was  no  indication  on  the 
record  of  a  lease.  Appellant  found  out,  aft- 
er he  had  purchased  the  land,  that  Freeman 
had  cultivated  the  land  the  year  before.  He 
then  saw  Freeman,  who  told  him  that  he 
had  a  lease  on  the  place.  This  occurred  after 
the  at^lant's  deed  was  recorded,  and  was 
the  first  time  that  be  had  any  UUImatlon  that 
Freeman  claimed  any  right  to  the  land  by 
virtue  of  a  lease;  that  Wilder  never  trans- 
ferred any  lease,  and  did  not  make  any 
statement  that  any  one  bad  any  right  or 
title  to  the  land  at  all.  Appellant  further 
stated  that  when  he  went  to  look  at  the  land 
before  Its  purchase,  he  saw  nothing  growing 
on  It  that  looked  like  alfalfa  or  mlUet ;  that 
be  saw  some  com  stalks,  but  the  com  had 
been  gathered ;  that  he  did  not  know  by  whom 
it  had  been  cultivated,  and  saw  no  one  whom 
he  conld  ask  about  It;  that  he,  appellant, 
knew  nothing  abont  farming.  He  did  not 
ask  Wilder  what  the  land  had  been  renting 
for.    A^EwlIant  paid  $3,500  cash  for  tbe  land: 

The  appellee  testified  that  he  went  into 
possession  of  the  land  about  March  15,  1915, 
and  worked  the  same  during  the  years  1915, 
1916,  and  1917.  The  second  year  he  put  in 
four  acres  of  alfalfa,  from  which  he  received 
$200  last  year,  and  was  expecting  $400  this 
year.    He  had  planted  a  garden,  cotton,  and 
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com  every  year  be  bad  been  there.  Tbere  had 
been  a  house  there,  but  the  wind  blew  It 
down,  and  he  rebuilt  it  He  stayed  in  the 
house  part  of  the  time  from  two  to  three 
weeks.  He  had  about  5  acres  in  com,  about 
20  acres  in  cotton,  and  made  about  six  bales. 
There  were  28  or  30  acres  in  culttvatlon.  Ap- 
pellee knew  the  aiq;>eUant,  and  saw  him  on 
the  place  once.  Appellee  saw  the  appellant 
and  another  white  man  pldc  up  the  loose 
soil  and  look  at  it  Appellee  said  to  appel- 
lant, "If  yon  do  buy  It,  you  can't  work  it 
for  the  next  two  yeara"  He  told  appellant 
that  he  had  a  lease  for  two  years.  Appellee 
told  everybody  that  he  had  a  lease,  and  so  iik- 
formed  the  appellant  Appellee  was  pay- 
ing $140  a  year  rent  for  the  land.  He  had 
cleared  about  S  acres,  had  rebuilt  the  house, 
and  dug  up  stumps  on  the  place.  All  Ms 
plow  tools  and  other  tools  were  in  the  shed. 
Ai^ellee  was  going  by  bis  lease.  He  was  al- 
ready on  the  land. 

A  witness  by  the  name  of  Cobb  testified 
that  Freeman  had  been  working  the  land 
for  three  years ;  that  witness  worked  part  of 
It  in  1917.  There  was  a  com,  cotton,  a  truck 
garden,  and  an  alfalfa  patch  on  the  place. 
All  of  Freeman's  tools  were  down  there,  and 
part  of  them  were  in  the  hoase,  and  they 
stayed  tliere  all  the  year.  Witness  saw  the 
appellee  talking  to  the  appellant,  but  did 
not  pay  any  particular  attention  to  them. 

The  deed  from  the  vendor.  Wilder,  to  the 
appellant  was  made  an  exhibit  to  his  com- 
plaint, and  a  copy  of  the  lease  from  Wilder 
to  the  appellee  was  made  an  exhibit  to  his 
answer.  The  cause  was  heard  upon  the' 
pleadings  and  the  exhibits  thereto,  and  upon 
the  testimony,  which  was  substantially  as 
above  stated.  The  court  entered  a  decree, 
dismissing  appellant's  complaint  for  want  of 
equity,  from  which  decree  is  this  appeal. 
Other  facts  stated  in  the  opinion. 

Carmichael  &  Brooks,  of  Little  Bock,  for 
appellant. 

W.  H.  Femberton,  of  Little  Bock,  for  ap- 
pellee. 

WOOD,  J.  (after  stating  the  facts  as 
above).  [1,2]  The  appellee  did  not  have  his 
lease  recorded.  Therefore  the  appellant  was 
not  bound  to  take  notice  thereof.  The  bur- 
den was  upon  the  a]H)ellant  to  establish  his 
title,  and  this  he  did  by  introducing  his  deed 
from  the  voidor  under  whom,  also,  the  appel- 
lee claimed  the  right  of  possession  by  virtne 
of  his  lease.    Appellee  having  set  up  a  right 


of  possession  adverse  to  the  owner  of  the 
fee,  the  burden  was  upon  hka  to  establish  bis 
right  to  such  poaseaslon  by  showing  that  the 
appellant  had  actual  notice  of  his  possession, 
or  had  knowledge  of  such  facta  as  would 
lead  a  man  of  ordinary  prudence  to  make  in- 
quiries which,  if  pursued  with  reasonable 
diligence,  would  have  led  to  knowledge  of 
the  fapt  of  appellee's  possession.  Love  t. 
Cowger,  130  Ark.  4A6. 187  S.  W.  853;  Knaiv 
V.  Bailey,  79  Me.  195/9  AtL  122,  1  Am.  St 
Bep.  295  and  cases  cited  in  note. 

[3]  Actual  notice  may  be  proved  by  direct 
or  iMSltlve  evidence  to  the  eCCect  that  notice 
was  wrsonally  givea  to  the  person  to-be  noti- 
fied, oHt  may  be  established  by  circumstances 
which  warrant  the  inference  that  actual  no- 
tice was  glved.  "The  general  mie  Is  that  ac- 
tual notice  embraces  all  degrees  and  grades 
Of  evidence,  from  the  most  direct  and  posltire 
proof  to  the  slightest  circumstance  from 
which  a  Jury  would  be  warranted  in  infe^ 
ring  notice.  It  is  a  mere  qnesttoa  of  fact, 
and  is  opea  to  every  species  of  legiUmste 
evidence  which  may  toid  to  strengthen  or 
Impair  die  conclusion."  20  RnL  Oase  Lav, 
340. 

[4]  The  appellee  testified  that  he  personal- 
ly informed  the  appellant,  when  the  latter 
"looked  like  he  was  going  to  buy  the  land," 
that  he  (appellee)  had  a  lease  on  it  for  two 
years,  and  the  testimony  of  witness  Cobb 
tends  to  corroborate  the  testimony  of  the  ap- 
pellee to  the  efCect  that  the  appellant  had 
personal  notice,  at  the  time  of  his  purchase, 
tl^it  the  appellee^  had  a  leaae  on  the  land. 
Moreover,  the  drcumstanoes  were  sufficient ' 
to  put  a  man  of  ordinary  pradence  upon  in-  < 
quiry  as  to  whether  or  not  the  land  was  in 
the  possession  of  another  at  the  time  of  Its  ' 
purchase.  Appellee  had  cultivated  the  land 
three  years  Immediately  preceding  the  pur- 
chase by  the  appellant.  Evidences  that  the 
land  had  been  and  was  being  cultivated  were 
plainly  obvious  to  the  appellant,  as  he  testi- 
fied himself,  for  he  says: 

"It  had  evidences  of  being  cultivated,  bat  by 
whom  I  did  not  know.  I  did  not  ask  Wilder 
bow  much  he  rented  the  land  for;  did  not  make 
any  inquiry  aboat  it" 

Without  discussing  further  the  evidence  in 
detail,  which  oonid  serve  im>  useful  purpose, 
we  are  convinced  that  the  finding  of  the  chan- 
cery court  is  sustained  by  a  preponderance 
of  the  evidence.  The  decree  ia  therefore  cor- 
rect and  it  is  affirmed. 
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STALLINGS  T.  BBADSHAW  et  aL    (No.  47.) 
(Supreme  Court  at  ArkanBss.    Dec.  28,  1918.) 

1.  Appkai.  ahs  Bbbos  «a»8(M.  —  MoDincA- 

nOH   OF  iReXKOlOIlOX— BXVXBV. 

The  trial  cooYt'B  taixng  in  modUying  one 
of  tppeUant**  p»yen  tor  instmctioa,  not 
broo^t  Into  th»  notion  for  a  new  trial,  U  not 
before  the  Sapreme  Court  on  appeal. 

2.  Tkul  «3>29(2>— OoNDTJor  or  CouKF-<-Ei!X- 
FBC88I0H  or  OranoN  on  BTiinnoB. 

'  In  snit  for  labor  iterformed,  with  coantar 
daim  for  money  paid  on  team  bought  for  plaJn" 
tub,  the  exdutdon  of  question  to  teller  of 
team  with  remark  that  it  was  a  qpeation  of  law 
and  with  inquiry  whether  defendant  had,  not 
proven  himself  out  of  court  waa  objectionable 
18  an  expression  of  opinion  on  weight  of  evi- 
dence. 

Appeal  from  CAftoit  donrt,  Frairie  Coontjr ; 
Tbos.  a  Trimbles  Jodge. 

Suit  by  Harry  and  Vernon  Bradshaw 
againgt  B.  B.  Stalllngs,  with  counterclaim 
by  defendant  Verdict  for  plalntlfrB,  and 
judgment  thereon,  and  defendant  appeals. 
Reversed,  and  cause  remanded  for  a  new 
trial. 

Emmet  Vaughan,  of  Des  Are,  for  appellant. 

WOOD,  J.  The  appellees  inatltnted  thla 
salt  against  the  appellant,  and  in  their  aflBda- 
Tlt  they  set  up  that  the  appellant  was  jnatly 
Indebted  to  then  tn  the  sum  of  f  104  for 
labor  performed  by  ttiem  In  entUng,  hauUng, 
and  sawing  timber  for  the  appellant;  that 
they  had  a  lien  on  lumber  at  the  appellants 
mill  to  aecnre  the  payment  of  the  above  sum, 
and  tbej  prayed  ftor  judgment  and  for  a  Hen 
on  the  lumber. 

The  appeUant  Sled  an  itemlased  aecoont 
against  tlie  appellees  as  a  connterclalm 
which,  among  other  Items  contained  an  Item 
designated  as  "Cash  on  team,  $1S».B5."  The 
total  amomit  of  the  counterclaim,  IndndliJK 
the  above  Item,  was  $491.66,.  and  after  allow- 
ing sundry  credits,  Including  the  |104  In 
salt,  the  counterdatan  showed  a  balance  dne 
the  appdlant  of  $43.82.  The  cause  was 
rabmitted  to  a  luiy,  and  they  returned  a 
verdict  1b  tavov  <tf  Om  appellees  for  the 
amount  of  their  datm.  Judgment  was  enter- 
ed in  favor  of  the  appdlees,  from  which  Is 
this  api>eal. 

[1,2]  The  only  qnestton  for  oar  determina- 
tion is  wheth^  or  not  the  court  erred  In 
sobmitttng  tbe  issue  as  to  whether  or  not 
the  item  of .  $139.96  was  a  propra:  set-off 
against  the  claim  of  the  appellees.  It  was 
the  ocmtention  of  the  appellees,  and  they  in- 
troduced testimony  tending  to  sustain  their 
rontentlon,  that  the  appellant  bought  for 
them  a  teem  from  one  Drown,  and  delivered 
the  same  to  the  apprises;  that  Drown  bad 


iceerved  the  tltie^  and  that  StaUings,  who 
pnrdiaaed  the  team,  had  given  Drown  a  mort- 
gage to  aecnre  the  balance  of  the  purchase 
monegr;  that,  when  this  note  became  dne. 
Drown  took  posseeslon  of  the  team  from  the 
appellees,  and  hence  they  acquired  no  title 
to  the  team,  and  were  not  due  the  appellant 
the  amount  ($139.95)  which  he  alleged  that 
he  had  paid  to  Drown  for  the  appellees. 

The  appellant  contends,  and  Introduced 
testimony  tending  to  prove,  that  he  purchas- 
ed the  team  from  Drown  for  the  appellees 
and  paid  the  sum  of  $139.95  cash,  evidenced 
by  a  bill  of  sale  of  a  carload  of  lumber  from 
the  vpellant  to  Drown  on  the  date  appel- 
lant pnrchaaed  the  team  for  the  appellees: 
that  the  aiipellant  at  that  time  was  due  the 
appellees  for  work  In  the  sum  of  $135,  and 
that  it  was  agreed  between  the  appellant  and 
the  appellees  that  this  simi  should  go  toward 
paying  for  the  team;  that  at  the  time  ap- 
pellant purchased  the  team  of  Urown  and 
delitered  the  same  to  the  appellees,  appel- 
lees acquired  a  perfect  title  to  the  team,  be- 
cause aX  that  time  Drown,  vendor,  had  not 
demanded  of  tb»  eweiaant  and  the  ai^id- 
Innt  had  not  executed  a  note  to  Drown  for 
the  balance  of  the  ptndiase  money  on  the 
team  and  in  which  Drown  had  retained  the 
title. 

Drown  testified  concerning  this  substan- 
tially as  follows:  On  the  day  of  the  sale  of 
the  team  to  the  appellant,  the  .appellant  exe- 
cuted to  him  (Drown)  a  bill  of  sale  to  a 
carload  of  lumber  for  the  first  cash  payment 
on  the  team.  This  was  on  February  21, 1917. 
Four  or  five  weeks  later  the  appellant  exe- 
cuted, his  note  to  witness  for  the  balance  of 
the  purchase  money,  and  in  which  note  wit- 
ness retained  title  to  the  team.  This  note 
was  dated  back  as  of  the  date  when. the  team 
was  sold  and  delivered  to  the  appellant 
The  witness  was  asked  this  question:  "Q. 
At  the  time  this  mortgage  (referring  to  the 
note  in  which  Drown  had  retained  title)  was 
given  Mr.  Stallings  had  no  right  to  give  you 
a  lien  note  on  the  team,  did  be"?  Here  the 
court  announced,  "Never  mind,  this  is  a 
question  of  law,"  and  made  this  remark  to 
the  attorney  of  appellant  "Don't  you  think 
you  have  proven  yourself  out  of  court"  to 
which,  remark  the  appellant  excepted,  and 
this  exception  Is  made  one  of  the  grounds 
of  motion  for  a  new  trial. 

The  court  afterwards  instructed  the  Jury, 
and  while  the  appellant  excepted  to  the  rul- 
ings of  the  court  in  modifying  oas  of  his 
prayers  for  Instruction,  the  ruling  of  the 
court  In  this  respect  is  not  brought  Into  the 
motion  for  a  new  trial,  and  therefore  the 
ruling  of  the  court  In  making  the  modlflca- 
tlon  to  appellant's  prayer '  for  instruction 
is  not  before  us.  The  court,  Jhowever,  erred 
in  its  remark  to  the  attorney  for  appellant 
above  quoted,  which  was  but  tantamount  to 
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an  expression  of  opinion  by  the  conrt  on  tin 
weight  of  the  erldence.  It  was  a  anestlon 
for  the  Jury  to  determine  nnder  proper  In- 
stmctlons  as  to  whether  or  not  the  app^ees 
acquired  a  perfect  title  to  the  team  and 
whether  or  not  the  appellant  had  advanced 
for  the  appellees  the  sum  of  $139.95  as  % 
cash  payment  on  the  team,  as  the  testimony 
on  behalf  of  the  appellant  tended  to  prove. 
Upon  the  disputed  Issues  of  fact,  It  was  Im- 
proper and  prejudicial  error  for  the  court 
to  suggest  In  the  hearing  of  the  jnry  that 
the  appellant  had  proven  himself  oat  of 
conrt 

For  this  error,  the  Judgment  is  reversed, 
and  the  cause  remanded  for  a  new  tilaL 


DAVIS  r.  DIOEEBSON.     (No.  44.) 
(Supreme  Oorttt  of  Arkansas.    Dec.  23,  tOlS.) 

1.  Tbttsts  «=963^,  856(1)— BssoiAma  Tbdbts 
—  Intbbest  in  Tbust  PaopsBTT  —  Obai. 

AOBEJfElCENTB. 

Where  plaintiff  had  famished  half  the  con- 
rideration  for  land  in  which  he  was  to  have  an 
•ndlvided  half  interest,  title  holder  to  hold  m 
trust  for  him,  and  the  title  holder  conveyed  the 
land  by  absolute  deed  to  defendant,  who,  with 
knowledge  of  plaintiff**  interest,  agreed  orally 
to  hold  as  his  trustee,  a  trust  resulted  in  plain- 
tiff's favor,  valid  under  the  statute  of  frauds 
(Kirby's  Dig.  i  8686). 

2.  Tbttsts  ®=>339  —  Action  fob  Breach  or 
Tbobt— Pkbsonai.  Bzmzdies. 

On  a  breach  of  trust,  the  beneficiary  has 
Ub  remedy  by  personal  action  against  the  trus- 
tee notwithstanding  that  the  trust  property  has 
been  conveyed  to  an  innocent  person. 

3.  Tbttsts  9=>359(1)— Action  fob  Bbeach  of 

TBDST— REMKDIltS  OF  CMTtn  QUE  TBUBT. 

Where  land  held  in  trust  was  conveyed  by 
the  trustee  in  breach  of  his  trust,  the  cestui  que 
trust  could  sue  for  the  value  of  the  land  on  ac- 
count of  the  violation  of  the  trust  or  could  sue 
for  money  had  and  received  for  his  benefit  and 
recover  the  price  realized  on  the  same, 

4.  JXTDGVENT    4=3590(2)— FOBltEB    ADJtTDICA- 
TION — MaTTKBS   ADJtTDIOATED. 

Where  a  trustee  had  conveyed  the  trust 
property  to  a  third  person  in  breach  of  hi« 
trust,  tne  record  of  a  former  adjudication  that 
the  gnlkitee  was  an  innocent  purchaser  against 
whom  plaintiff  could  not  recover,  was  inadmis- 
sible in  a  suit  against  the  trustee  for  money  had 
and  received  for  plaintiff's  benefit  to  recover 
the  proceeds. 

Appeal  from  Circuit  Court,  Sebastian  Coun- 
ty; Paul  little,  Judge. 

Action  by  P.  H.  Dlckerson  agali»t  J.  O. 
Davis.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 


Starbird  ft  Starbird,  of  Alma,  for  appel- 
Umt 

MeCriTI.IiOCJH,  C.  3.  This  action  Institut- 
ed in  the  drcnit  conrt  of  Sebastian  county 
by  appellee  against  appellant,  is  based  on 
an  alleged  breach  of  tmst  committed  by 
appellant  In  wrongfully  stillng  a  certain 
tract  of  land  situated  in  (Trawfoid  coonty, 
AiiE.,  the  title  to  which  he  held,  in  part,  as 
trustee  for  appellee.  It  aniears  from  the 
complaint  in  the  action  and  the  testimony. ad- 
duced by  appellee  that  the  tract  of  land  orig- 
inally was  owned  by  one  Wassamer,  who 
conveyed  it  by  absolute  deed  to  one  James; 
that  appellee  furnished  one-half  of  the  con- 
sideration for  the  conveyance  under  a  parol 
agreement  with  James  Qiat  the  latter  would 
hold  the  title  In  tmst  for  app^lee;  that 
James,  In  violation  of  the  trust,  sold  and 
conveyed  the  property  to  Davis,  who  prior 
to  that  transaction  was  fully  apprised  of 
appellee's  Interest  In  the  land  and  orally 
agreed  to  hold  as  trustee  for  appellee;  but 
that  appellant.  In  violation  of  the  trust,  sold 
the  land  to  one  (Therry  for  the  sum  of  ^1,500, 
which  sum  appellant  had  received  and  refus- 
ed to  share  with  appellee. 

Appellant  filed  his  answer,  in  wltlcb  be 
denied  that  when  he  purctaased'  the  land 
from  James  he  had  any  notice  or  infbrmation 
concerning  the  alleged  Interest  of  appellee, 
or  that  he  made  any  agreement  with  appel- 
lee to  hold  the  land  in  tmst  for  him,  and  he 
also  pleaded,  as  a  former  adjudication  of  the 
issues,  a  decree  of  the  Crawford  diancery 
conrt  against  appellee  in  which  It  was  de- 
cided the  latter  had  no  interest  in  the  lands 
in  question.  There  was  a  trial  of  the  cause 
below  before  a  Jnry,  and  appellee  secured 
the  verdict  of  the  jury  for  the  recovery  of 
the  sum  of  9750,  whldi  is  diown  to  be  one- 
half  of  the  conslderatioa  rec^ved  by  appel- 
lant in  the  sale  of  the  lands. 

[1]  It  is  contended  In  tiw  first  plaoe  that 
the  parol  agreement  of  James,  as  wdl  as  the 
sulMequent  parol  agroomowt  of  appelant,  to 
hold  the  land  in  trust  for  appellee,  constltnt- 
ed  an  effort  to  ingraft  an  express  tmst  upon 
an  absolute  deed,  and  is  void  because  tt  is 
within  the  statute  of  frauds.  E^rby's 
Digest,  I  8466.  This  Is  nadoabtedly  trae, 
bnt  the  evidence  in  the  case  shows  some- 
thing more  than  a  mere  parol  agreemmt  on 
the  part  of  James  and  appellant  to  bold  the 
land  In  trust  It  shows  that  appellee  far- 
nlshed  one-half  of  the  consideration  upon  an 
agre«nent  that  he  was  to  have  an  ondi'vlded 
half  interest  in  the  land,  and,  according  to 
well-estaldlshed  principles  of  equity,  a  trust 
resulted  in  his  favor.  The  doctrine  of  re- 
sulting trusts  is  so  familiar  tiiat  it  la  unnec- 
essary to  cite  authorities  to  establish  or  elu- 
cidate it  The  fact  that  appellee  furnished 
only  a  moiety  of  the  parctese  price   does 
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not  iKcvent  tbe  traiiaftctt«m  from  f alUag  wttb- 
In  the  doctdiie  ot  reanltfng  tnwts  so  aa  to 
give  him  a  proportionate  Interest  In  tbe  land. 
[2]  It  la  eqtnally  wdl  'settted  that  on  the 
breach  of  a  trust  the  beneflcbur  bas  bis 
remedy  by  personal  action  against  tbe  trus- 
tee. In  tbe  case  of  Ollrer  y.  Piatt.  3  How. 
833,  U  li.  Ed.  622,  Mr.  Justice  Story,  ^^eak- 
ing  fbr  tbe  court,  said: 

"It  is  a  clearly  established  principle  in  that 
jarigpmdence  that,  whenever  the  trustee  has 
been  g:tdlty  of  a  breach  of  tbe  trast,  and  has 
transferred  the  property,  by  sals  or  otherwiss, 
to  any  third  person,  the  cestui  qne  trust  has 
a  full  right  to  follow  such  property  into  the 
bands  of  such  third  person,  unless  he  stands  in 
the  predicament  of  a  bona  Sde  purchaser,  for 
a  valuable  consideration,  without  notice.  And 
if  the  trustee  has  invested  the  trust  property, 
or  its  proceeds,  in  any  other  property  into 
which  it  can  be  distinctly  tmeed,  the  cesttd 
qoe  trust  has  his  election  either  to  follow  the 
same  into  tbe  new  insastment,  or  to  hold  tbe 
trustee  personally  liable  for  tbe  breach  of  the 
trust" 

Tbe  same  conclusion  Is  announced  In  tbe 
foUowlng  authorities:  39  Cyc  pp.  613,  533; 
Hill  on  Trustees,  p.  761;  Bootbe  v.  Flest, 
SO  Tex.  141,  15  S.  W.  799 ;  Mlxon  r.  MUea, 
»2  Tex.  318,  47  8.  W.  966 ;  McKee  t.  Downing, 
224  Mo.  115, 124  &  W.  7;  Haxton  y.  McOlu^ 
en,  132  Ind.  235,  81  N.  E.  48;  Merket  v. 
Smltb,  88  Kan.  66,  6  Pac:  894;  McLeod  v. 
First  National  Bank,  42  Miss.  99;  Lehman  y. 
Lewis,  62  Ala.  129. 

[3]  Tbe  proof  is  sufficient  to  warrant  the 
oonclusion  that  a  trust  resulted  in  favor  of 
appellee  in  tbe  pnrdiase  of  tbe  land  from 
Wassamer,  and  that  James  held  the  title 
as  trusteek  Tbe  proof  also  is  sufficient  to 
sustain  tbe  finding  that  appellant  purchased 
the  land  with  notioe  of  tbe  trust,  and  this 
constituted  him  a  trustee.  His  sale  of  tbe 
prc^ierty  to  an  innocent  purchaser,  against 
whom  appellee  was  deprived  of  all  remedy 
for  tbe  reeoyery  of  bis  Intereet  In  tbe  land, 
operated  as  a  breach  of  tbe  trust  and  creat- 
ed liability  on  his  part  to  appellee  for  tbe 
valne  of  tbe  latter's  Interest  in  tbe  land. 
Api>ellee  could  sue  for  tbe  value  of  tbe  land 
on  account  of  tbe  violation  of  tbe  trust,  or 
oould  sue  as  for  money  had  and  received 
for  his  benefit  and  recover  tbe  price  realbKd 
by  appellant  in  the  sale  of  tbe  land  to 
Cherry.  Appellee  diose  the  latter  remedy. 
[4]  It  Is  next  insisted  that  there  bad  been 
a  former  adjudication  of  the  Issues  against 
appellee  in  the  litigation,  and  that  the  court 
erred  In  excluding  the  record  of  tbe  former 
case  from  tbe  consideration  of  the  Jury.  We 
do  not  agree  with  appellant's  contention,  'for 
It  appears  from  tbe  record  presented  that 
In.  the  former  case  it  was  only  decided  that 
Cberry  was  an  Innocent  purchaser  of  the 
land,  and  that  appellee  could  not  recover 


the  same  from  him.  It  Is  conceded  In  tbe 
present  case  that  tbe  title  to  the  land  has 
passed  to  Cherry  as  an  innocent  purchaser, 
and  that  constitutes  tbe  basis  of  appellee's 
right  of  action  now  on  tbe  ground  that  ap- 
pellant violated  tbe  trust  by  selling  to  an 
innocent  purchaser,  against  whom  appellee 
has  no  remedy.  Tbe  trial  court  was  there- 
fore correct  in  excluding  the  record  of  ttie 
former  case. 

There  was  no  Question  raised  below  as  to 
the  Jurisdiction  of  tbe  court,  and  no  motion 
to  transfer  to  equity.  Therefore  we  are  not 
called  on  to  determine  whether  or  not  the 
action  was  properly  brought  at  law  Instead 
of  in  chancery. 

Affirmed. 


DMSTBD  AUTO  00.  y.  HBNDKRSON 
AUTOCK).    (No.  64.) 

(Supreme  (3ourt  of  Arkansas.    Dec.  23,  1918.) 

1.  Ohattcl   Mobtqaou  4=»277— {<iRf8— Ao- 
noNB— Vauancb. 

In  chattel  mortgage  facedosnre,  defndant, 
alleging  lien  on  the  property  for  labor  and  ma- 
terials furnished  for  repairs,  without  specifying 
whether  lien  was  claimed  by  virtue  of  a  pledge, 
or  under  Eirby's  Dig.  §S  6013-6016,  giving  lien 
on  automobile  for  repairs  and  material  furnish- 
ed, can  prove  pledgee's  lien. 

2.  Pl^EDOSS  «=>22— litait. 

A  pledge  casts  a  lien  upon  tbe  property  de- 
livered by  the  pledgor  to  the  pledgee. 

8.  PLsnaBS  ^sl— EbxiacnTs. 

The  necessary  esseatials  of  a  pledge  are: 
(1)  A  pledgor  and  pledgee;  (2)  a  debt;  and  (3) 
a  complete  delivery,  either  actual  or  by  symbol 
to  secure  tbe  debt 

4.  PLsnon  ^3»4  —  Loot  —  aoobptarob  or 
Peopibtt  ab  Skodbitt. 

Where  automobile  owner  told  repairer  to 
hold  automobile  as  security  for  amount  due  for 
repairs,  the  repairer  by  retaining  possession  as 
security  for  such  debt  obtains  a  lien  on  the  auto- 
mobile ;  its  acquiescence  being  an  acceptance  of 
the  property  as  security  for  the  debt 

5.  Pucnens  ^:»25  —  Lixn  ->.  ABAirnomowT 

—BUMSttDKIL  FOB  BlXKCTJTION    SaLE. 

The  rule  that  pledgee  abandons  lien  by  asser- 
tion of  different  right,  or  the  surrender  of  the 
pledge  to  be  sold  under  execution,  so  that  he 
may  purchase  it,  has  application  to  voluntary 
assertion  of  different  right  or  a  voluntary  sur- 
render of  the  possession  d  tbe  pledge. 

6.  Pledges  $=>26— Lixn— Enfobceo  StrsBEiT- 
DEB  OF  Plxdok. 

Pledgee's  surrender  of  pledge  under  order  of 
oourt  for  purpose  of  execution  sale  will  be  treat- 
ed as  enforced  surrender,  where  there  is  no 
evidence  that  pledgee  yoluntaiily  surrendered 
pledge. 

Appeal  from  lAwrence  Chancery  Oourt; 
Geo.  T.  Humphries,  Chancellor. 
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Action  by  the  Henderson  Auto  Oompany 
against  the  Umsted  Auto  Company  and  an- 
other. From  Judpnent  rendered,  deitendant 
named  appeals.  Rerensed,  and  cause  remand- 
ed, with  directions. 

W.  B>.  Beloate,  of  Walnut  Bldge,  for  ap- 
pellant 

Ponder,  Olhson  A  Ponder,  of  Walnut  Ridge, 
for  appellee. 

HUMPHREYS,  J.  On  the  18th  day  of 
December,  1917,  appellee,  a  partnership.  In- 
stituted suit  against  appellant,  a  partnership, 
and  Ebb  Mitchell,  In  the  Lawrence  chancery 
court  to  reoorer  a  Judgment  against  Ebb 
Mitchell  on  thirteen  prondssory  notes  in  the 
total  sum  of  $826.60,  principal,  with  interest 
thereon  at  the  rate  of  10  per  centum  per  an- 
num from  July  7,  1917,  until  paid,  and  to 
foreclose  a  mortgage  on  an  automobile,  given 
by  Ebb  Mitchell,  of  even  date  with  the  notes, 
to  secure  said  indebtedness. 

At  the  time  this  salt  was  brought,  EX>b 
Mltdiell  was  in  the  army,  and  oonstrnctlve 
servloe  was  had  npoa  him.  Before  trial,  ap- 
pellee compiled  with  Public  Act  No.  103  of 
the  Stxty-llfth  Congress  (Act  March  8,  1018, 

c.  20,  40  Stat [Comp.  St  1918,  {§  3078%a 

-3078%  ss]),  entitled  "An  act  to  extend  pro- 
tection to  the  civil  rights  of  members  of  the 
mUltalry  and  naval  establishments  of  the 
United  States  engaged  in  the  present  war," 
and  a  response  was  filed,  denying  each  and 
every  material  allegation  in  the  blU,  by  J.  K. 
Chllders,  who  had  been  appointed  guardian, 
ad  litem  for  him  in  accordance  with  said  act 

Appellant  filed  answer,  admitting  that  it 
was  In  possession  of  the  automobile,  and  al- 
leging that  It  was  entitled  to  a  lien  thereon 
In  the  total  sum  of  $149.40  for  rqwlrs  made 
upon  the  automobile,  and  that  Its  lien  was 
superior  to  the  mortgage  lien  of  appellee. 

The  cause  was  submitted  upon  the  plead- 
ings and  evidence,  from  whldi  the  court 
found  that  Ebb  Mitchell  was  indebted  to  ap- 
pellee In  the  total  sum  of  $939.75,  including 
Interest ;  that  appellee,  by  virtue  of  Its  mort- 
gage, had  a  lien  paramount  to  that  of  appel- 
lant in  said  sum ;  and.  In  accordance  with 
said  findings,  rendered  Judgment  for  the 
amount,  declared  it  a  lien  upon  the  antomo- 
Mle,  and  ordered  a  sale  thereof  to  satisfy 
the  lien.  From  the  findings  and  decree,  an 
appeal  has  been  prosecuted  to  this  court 

The  facts  disclosed  by  the  evidence  are, 
in  substance,  as  follows:  On  the  7th  day  of 
July,  1917,  Ebb  Mitchell  executed  to  Hen- 
deraon-Wood  Auto  Company  twelve  notes  In 
the  sum  of  $65  each  and  one  note  In  the  sum 
of  $46.60,  all  bearing  interest  at  the  rate  of 
10  per  centum  per  annum  from  date  until 
paid,  all  of  which  be(»me  due  under  the 
terms  of  thet  contract  upon  failure  to  pay 
-the  first  note,  which  was  due  and  payable 
August  7;  i917.    IHe  notes  were  secured  by 


mortgage  of  even  date,  given  by  Ebb  Mlbdiell 
to  Henderson-Wood  Anto  Company,  on  an 
Oakland  Sensible  Six  roadster,  model  34, 
motorcar  or  automobile.  Appellee  pordiased 
the  notes  and  mortgage  from  the  Henderson- 
Wood  Auto  Cominny.  The  mortgage  was 
filed  on  the  IStti  day  of  December,  1917,  in 
the  recorder's  ofiBoe  of  said  county  In  the  . 
manner  provided  for  filing  chatty  mortgages. 
During  the  months  of  October  and  NoTember, 
1917,  appellee  placed  necessary  r^Hiirs  to 
the  value  of  $149.40  upon  the  car.  Ebb 
Mitchell  failed  to  pay  the  amount  and,  when 
he  left  for  servloe  In  the  army,  promised  to 
pay  appellant  and  told  it  to  hold  the  car  nnril 
he  did  so.  nils  it  did  until  the  automobile 
was  sold  by  the  commlasloner  under  order  of 
court 

[1-4]  Appellant   ooatends   that    it    was   a 
pledgee  of  tbe  antomoblle  to  secure  tbe  pay- 
ment of  $149.40  for  repairs  and  was  entitled 
to  hold  it  until  the  pledgor,  Ebb  Mltcdkell.  or 
the  appellee  mortgagee,  paid  it  tbe  said  sum. 
Appellee  contends  that  the  answer  filed  by 
BiHPellant  presented  the  sole  issue  of  whether 
appellant  had  a  lien  for  labor  and  materials 
furnished  under  sections  601S  to  5016,  inclu- 
sive, of  Klrby's  Digest.    The  answer  set  out 
that  appellant  was  entitled  to  a  lien  for  la- 
bor and  materials  famieAied  for  repairing 
the  automobile,  bat  did  not  specify  whether 
it  claimed  the  lien  by  virtue  of  a  pledge  or 
mider  the  sections  of  the  statute  aforesaid. 
A  pledge  casts  a  Hen  upon  the  property  de- 
livered by  the  pledgor  to  tbe  pledgee,  so  the 
allegations  of  the  answer  were  broad  enough 
to  embrace  the  claim  of  a  lien  by  virtue  of  a 
pledge.    No  motion  was  filed  to  require  ap- 
pellant to  plead  more  deflnltdy.    Appellant 
did  not  comply  with  the  sections  of  the  stat- 
ute aforesaid  in  order  to  fix  the  atatatory 
Hen  upon  the  autmnoblle  for  the  repairs,  »nd 
could  not  therefore,  contend  for  a  statutory 
lien  oa  tbe  pn^wrty ;  bat  we  are  of  the  opin- 
ion that  every  requirement  of  a  lAedge  is 
presmt  In  the  record  as  made.   Tbe  necessary 
essentials  of  a  pledge  are:    (1)  A  pledgor  and 
pledgee;    (2)  a  dd»t;  and  (3)  a  complete  de- 
livery, either  actual  or  by  symbol,  to  secure 
the  debt     Lee  (Wilson  &  Co.  v.  Crittenden 
County  Bank  tc  Trust  Co.,  98  Ark.  87»,  135  S. 
W.   885,  and   authorities  therein   dted    de- 
fining a  "pledge."    The  undisputed  evidence 
shows  that  when  ansellant  attempted  to  col- 
lect the  amonnt  due  It  for  repairs  from  Eibb 
Mitchell,  who  was  the  owner  of  the  automo- 
bile, that  he  prcMulsed  to  pay  tbe  debt   and 
told  appellant  to  hold  the  property  until  he 
did  so.    Appellee  suggests  that  appellant  did 
not  state  in  so  many  words  that  it  accepted 
the  property  as  security  for  the  debt      We 
think  appellant's  acquiescence  was  a  clear  ac- 
ceptance of  the  property  as  security  for  the 
debt 

Appellee  insists  that  there  is  nothing  to  the 
reoord  -to  show  that  appeUcutt  acquired    its 
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lien  nnder  the  pledge  prior  to  tbe  filing  of 
the  mortgage,  and,  for  that  reason.  Its  mortv 
gage  Is  superior  to  the  pledge.  The  mortgage 
wu  filed  on  tb«  18th  day  of  Oeoember,  1917, 
the  same  day  the  suit  was  Institnted.  On 
that  day  B3bb  QHtdidl  was  a  nonresident  of 
the  state.  Be  pledged  the  automobile  to  ap- 
pellant before  he  left  the  state,  so  it  was 
pledged  before  the  mortgage  was  filed. 

[I,  I]  Lastly,  am>ellee  contends  that  appd- 
Itnt  lost  its  lien  by  sartenderlng  the  anto- 
mobile  to  the  commissioner  who  sold  It  under 
order  of  eoort,  and  cites  21  R.  O.  U  p.  668, 
In  support  of  Its  contention.  The  section 
dted  lays  down  the  rule  that  an  assertion  of 
a  different  right  by  the  pledgee,  or  the  sur^ 
render  of  the  pledge  by  the  pledgee  to  be  sold 
under  execution,  so  that  he  may  purchase  it, 
will  be  treated  as  an  abandonment  of  the  lien 
by  tbe  pledgee.  It  is  apparent  that  this  rule 
has  application  to  a  roluntary  assertion  of  a 
<liffer«it  light  or  a  voluntary  surrender  of 
the  possesion  of  the  pledge.  There  is  no  evi- 
dence in  this  record  that  appellant  Tolontari- 
If  surrandered  the  automobile  to  the  com- 
odssloner  for  sale  nnder  the  order  of  tbe 
conrt.  So  far  as  appears,  it  was  surrendered 
In  obedience  to  an  order  of  the  court,  and,  of 
course,  must  be  treated  as  an  enforced  sur- 
rauier. 

For  the  reason  indicated,  the  decree  is  re- 
Teised,  and  the  cause  remanded,  with  direc- 
tions to  dedaie  the  lien  of  appellant  para- 
mount to  that  of  aiq;>eUee  and  to  pay  same 
oat  of  the  proceeds  of  the  sale. 


GRIFFIN  et  al.  ▼.  BATTBRALTi  SHOD 
CO.  et  al.     (No.  60.) 

(Sapreme  Court  of  Arkansas.    Dec.  23,  IdlS.) 

1.  FsAuouucHT  GoRVKTAnoxs  Cssl?  — Bulk 
Saixa  Lt&w — Yauhiit. 

Balk  Sales  Law,  prohibiting  sales  «f  mer- 
cbandiae  or  goods  in  bnlk,  without  compliance 
with  prescribed  conditions  as  to  inventory  and 
notice  to  creditors,  is  valid,  and  all  such  sales 
are  void. 

2.  FaaooTnLBNt  Cohvbxaucks  «s>181(1)— Ia; 

ABIUTX    or    PUBCHASBBS  — FaOPKBTX    Alfb 

Pbockkds. 
Under  Bulk  Sales  Lew,  one  who  buys  a 
Btodi  of  goods,  without  giving  notice  to  cred- 
itors, as  required  in  such  act,  becomes  a  r^ 
ceiver,  and  is  liable  pro  rata  to  creditors,  al- 
tlioagii  the  Side  was  made  in  goOd  faith.     ' 

3.  ExEsiPTioNB  *E5>123— NECBsarrr  of  Schbd- 
ulb  or  Pbopebtt. 

Where  debtor's  property  is  worth  more  than 
$500^  he  mast  make  a  sdtedole  of  all  his  vtov 
erty,  and  specitj  particular  property  he  wishes 
nempted  nnder  Const,  art.  8. 


Appeal  from  Boone  Obancwy  CoorC;  B.  F. 
McHahan,  Chancellor. 

Suit  by  the  Batterall  Shoe  Company  and 
others  against  J.  P.  Orlflln  and  another.  De- 
cree for  plaintiffs,  and  defendants  appeal. 
Decree  affirmed. 

The  Batterall  Shoe  Company  and  others 
brought  this  suit  in  tbe  dianoery  conrt 
against  J.  P.  Griffin  and  B.  O.  Whltaker  to 
set  aside  a  sale  of  pterchandise  alleged  to 
have  been  made  by  Whltaker  to  Griffin  in 
violation  of  our  Balk  Sales  Law.  El.  G. 
Whltaker  was  a  retail  merchant  In  Boone 
county,  A(k.,  and  on  May  28,  1917,  sold  bis 
stock  of  goods  to  J.  P.  GriflOn  at  76  cents 
on  the  dollar.  On  tbe  next  day  after  the 
sale  was  made  Whltaker  made  an  invoice  of 
the  goods,  and  their  invoice  value  amounted 
to  something  over  $1,800.  The  purchase 
price  at  75  cents  on  the  dollar  was  $1,362.32. 
At  the  time  the  sale  was  made  Whitaker 
gave  to  Griffin  a  written  list  of  the  names 
and  addresses  of  a  part  of  bis  creditors,  but 
the  list  was  not  given  under  his  oath.  This 
suit  was  instituted  by  the  Batterall  Shoe 
Company,  which  was  a  creditor  of  Whltaker 
at  the  time  the  sale  was  mad&  No  notice 
was  given  to  this  plaintiff  of  tbe  sale.  The 
Doyle-Kidd  Dry  Goods  Company  and  other 
creditors  of  Whltaker  were  allowed  to  be- 
come parties  plaintiff  and  establish  their 
claims.  Whitaker  admits  in  bis  testimony 
that  he  owed  each  of  the  plaintiffs  the 
amounts  respectively  claimed,  and  that  he 
did  not  give  any  of  them  notice  that  he 
had  made  tbe  sale  to  Grlffln. 

According  to  the  testimony  of  Griffin,  he 
received  a  list  of  part  of  the  creditors  of 
Whitaker  and  paid  the  purchase  price  of  the 
goods  to  these  creditors.  He  did  not  pay  the 
claims  of  any  of  the  plaintiffs  to  this  action, 
l>ecau8e  he  did  not  know  that  they  were  cred- 
itors of  Whitaker.  Neither  pf  the  plaintiffs 
had  any  of  Its  goods  in  stock  at  tbe  time 
Griffin  bought  the  goods  from  Whitaker,  and 
none  of  them  were  embraced  in  the  list  of 
creditors  given  by  Whltaker  to  Griffin.  In 
his  testimony  Whltaker  said  that  he  was  a 
citizen  of  Booae  county.  Ark.,  and  had  re- 
sided there  continuously  for  more  than  47 
years ;  that  he  was  a  citizen  of  that  county 
at  tbe  time  of  the  sale^  and  was  not  worth 
$500  in  personal  properly  or  real  estate;  that 
he  had  absolutely  no  property,  real  or  per- 
sonal of  any  kind  or  value;  that  he  claimed 
$500  as  exempt  under  the  Constitution.  Id 
another  part  of  his  testimony  be  admitted 
that  he  did  not  sell  bis  store  fixtures  at  the 
time  he  sold  his  goods  to  Griffin. 

The  chancellor  found  that  the  sale  was  in 
violation  of  onr  Bulk  Sales  Lew,  and  was 
therefore  void;  that  neither  Whitaker  nor 
Griflin  could  claim  any  part  of  the  goods  as 
exempt  to  Whltaker.  The  amounts  claimed 
by  each  of  the  plaintiffs  were  ascertained, 
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and  judgment  was  rendered  against  Griffin 
for  them  for  the  pro  rata  amounts  due  them. 
The  defendants  have  appealed. 

E.  6.  Mitchell,  of  Harrison,  for  appellants. 
Geo.  J.  Crump  and  Shouse  &  Rowland,  all 
of  Harrison,  for  appellees. 

HART,  J.  (after  stating  the  facts  as  above). 
[1  ]  Our  statute  prohibiting  sales  of  merchan- 
dise or  goods  In  bulk  without  compliance 
with  prescribed  conditions  as  to  inventory 
and  notice  to  creditors  has  been  upheld,  and 
all  such  sales  are  void.  Stuart  v.  Elk  Horn 
Bank  ft  Trust  CO.,  123  Ark.  285,  185  S.  W. 
263,  Ann.  Cas.  1918A,  268,  and  Fiske  Rub- 
ber Co.  v.  Hayes,  131  Ark.  248,  199  S.  W.  96. 

[2]  It  appears  from  the  statemoit  at  facta 
that  Whltaker  did  not  comply  with  the  Bulk 
Sales  Law  (Laws  1913,  p.  326)  in  regard  to 
making  his  Inventory,  giving  the  purchaser 
a  list  of  his  creditors,  or  giving  his  creditors 
notice  of  sale.  It  appears  from  the  testimony 
of  Griffin  that  he  purchased  the  goods  In 
good  faith,  but  this  can  avail  him  nothing. 
Under  our  Bulk  Sales  Law  one  who  bnys 
a  stock  of  goods  widiout  giving  notice  to 
creditors,  as  required  in  snch  act,  becomes  a 
receiver,  and  is  liable  pro  rata  to  creditors, 
althou^  the  sale  was  made  in  good  faith. 
Heldman  Clothing  Co.  v.  Gates  et  aL,  204 
S.  W.  1142;  Ledwldge  v.  Arkansas  Nat 
Bank,  205  S.  W.  808. 

[3]  The  chancellor  was  right  in  not  alloW': 
ing  the  exemptions  claimed  by  Whltaker.  It 
Is  true  be  testified  that  he  did  not  have  $500 
of  personal  proi>erty,  but  he  evidently  meant 
that  he  did  not  have  $500  of  personal  prop- 
erty besides  his  stodt.  of  goods;  for,  ac- 
cording to  his  own  testimony,  he  sold  the 
stock  of  goods  for  over  $1,300  and  reserved 
the  fixtures  from  sale.  The  record  does  not 
show  how  much  the  fixtures  were  worth. 
The  property  of  Whltaker  being  over  the 
value  of  $500,  If  be  wished  to  claim  any 
of  it  as  exempt,  he  should  have  made  a  sched- 
ule of  all  his  property,  specifying  the  par- 
ticular property  claimed  as  exempt  by  blm 
tmder  article  9  of  the  Constitution  of  1874. 
Blythe  v.  Jett,  62  Ark.  647,  13  8.  W.  137,  and 
Scanlan  v.  Gulling,  63  Ark.  542,  39  S.  W.  713. 
The  case  of  Hosklns  v.  FayettevlUe  Grocery 
Co.,  79  Ark.  399,  96  S.  W.  195,  cited  by 
counsel  for  the  defendants,  is  not  in  point 
In  that  case  the  proof  showed  conclusively 
that  all  the  itersonal  property  of  the  debtor. 
Including  the  merchandise  sold,  did  not  ex- 
ceed in  value  the  sum  of  $500,  and  was  there- 
fore exempt  from  execution.  As  above  stat- 
ed, the  evidence  In  the  present  case  showed 
that  the  stock  of  merchandise  sold  for  over 
$1300,  and  that  Whltaker  reserved  from  sale 
bis  store  fixtures  the  value  of  which  is  not 
shown. 

It  follows  that  the  decree  most  be  affirmed. 


ST.  LOUIS-SAN  FBANCISOO  BY.  CO.  v. 
STEWART.     (No.  51.) 

(Supreme  Court  of  Arkansas.  '  Dec.  2S,  1918.) 

1.  Appkai.  akd  Ebkob  «=»1001(1)— Bbvikw^ 
Vebdict. 

Tlie  Saprane  Court  must  uphold  the  verdict 
on  appeal,  if  there  is  any  substantial  evidence 
to  support  it 

2.  Afpbai.  ard  Bbiok  «s>1003—Bjcvzbw— Ev- 
idence. 

Where  by  applying  to  undisputed  facts  the 
laws  of  nature  or  the  physioel  facta,  it  i» 
demonstrated  beyond  controversy  that  the  ver- 
dict based  on  them  cannot  be  true,  the  Supreme 
Court  will  declare  as  matter  4rf  law  the  testi- 
mony is  legally  insufficient. 

3.  Evidence  «=s>2(K2)— Judiciai.  Noxtci  — 
Locomotive— CoNSTBucnoN. 

It  is  a  matter  of  common  knowledge  that 
no  railroad  locomotive  is  constructed  without 
a  headlight  and  a  bell  or  a  steam  whistle. 

4.  Evidence  ^=20(2)— Judicial  Noticb  — 
Hbaduoht. 

That  it  is  very  unusual  for  a  train  to  be 
run  in  the  nighttime  without  having  its  head- 
light lighted  is  a  matter  of  common  knowledge. 

6.  Railboads  «=»350(7)— Injttsies  at  Cboss- 
iNO—HEADLiaHT— Question  fob  Jbbt. 
In  action  against  railroad  for  injuries  to 
plaintiff  and  his  automobile  at  crossing  in  night- 
time, whether  headlight  of  loctHnotive  which 
struck  car  was  burning  Md  for  jury. 

6.  Raiuioads  9=9348(9) — Injvbixs  at  Cboss- 
iNo— Reabonabub  Case  —  Sufticixnot  or 
Evidence. 

In  action  for  injuries  to  plaintiff  and  his 
automobile  at  railroad'  crossing  in   nighttime, 
evidence  held  to  warrant  finding  plaintiff  was     ' 
in  exercise  of  xeaaonable  care  in  looking  and 
listening  for  approach  of  tndn. 

7.  Railroads  «=»327(7)— Irjobies  at  Cboss- 
iNO — DoTT  to  Inspect. 

A  person  who  would  pass  over  a  railrood 
track  must  exercise  precaution  of  man  of  ordi- 
nary care  under  similar  drcomstances,  and,  if 
need  be,  atop,  as  well  as  look  and  listen ;  any 
duty  to  stop  depending  on  whether  danger 
could  be  thereby  better  ascertained.  I 

5.  Bahjioads  9=>350(1)— Injxtbibb  at  Cboss-     j 
iNQ— Neouoencb— QiTEsnoN  roB  Jubt.  \ 

In  action  against  railroad  for  injuries  to 
plaintiff  and  his  automobile  in  nighttime  at 
crossing,  question  «(  railroad's  negligenoe  held 
for  jury. 

Appeal  from  Circuit  Court  Crittenden 
(bounty;   B.  H.  Dudley,  Judge.  | 

Action  by  B.  M.  Steiwart  against  the  St 
Louis-San  rrancisco  Railway  Company. 
From  Judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

R.  M.  Stewart  while  riding  In  bla  auto- 
mobile across  a  public  railroad  crossing  in 
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tbe  town  of  TnrreU,  wag  Btmdc  by  a  aoatU- 
boond  petBaeageT  train  of  the  St  Loal»-San 
Francisco  Railway  ComiMuiy,  and  severely 
lojoted,  and  lila  automobile  badly  damaged. 
He  Boed  tbe  railway  conqjany  to  recover 
damagea.    The  material  facta  are  as  foUowa: 
On  tbe  6tb  day  of  Deconbw,  1017,  R.  M. 
Stewart,  superintendent  of  an  oU  mill  at  Mar- 
Uuina,  Aik.,  and  N.  B.  Bice,  night  anperlnten- 
dent  of  an  oil  mlU  at  Forrest  Oity,  Ark.,  left 
Memi^ila,  Tenn.,  In  an  automobile,  about  6 
o'clock  p.  m.,  for  Tyronza,  Ark.    Stewart  was 
the  owner  of  tbe  automobile  and  drove  It. 
They  got  to  Tnrrell,  Ark.,  about  7:80  o'clock. 
It  was  tben  quite  dark.    The  railroad  track 
at  Tnrrell  runs  in  a  northerly  and  southerly 
direction,  and  the  public  road  is  east  of  the 
track.     The  acddoit  occurred  at  a  public 
road  crossing  200  or  900  yards  north  ef  the 
station  at  TnrrdL    There  is  a  slight  curve 
in  the  railroad  track  after  the  station  Is 
passed.    When  they  reached  Barton  avenue 
they  turned  into  it  and  crossed  thie  railroad 
track.    They  practically  stivped  when  they 
tnmed  Into  Barton  avenue  to  go  across  the 
public  crossing  and  looked  both  ways  and  11a-' 
teoed  for  the  approach  of  a  train.    It  was 
dark,  and  they  heard  no  sound  of  bell  or  whis- 
tle to  indicate  the  approach  of  tbe  train. 
Thfey  did  not  see  any  light  or  hear  the  ap- 
proadi  of  the  train.    It  la  something  like  30 
or  40  feet  from  where  they  turned  Into  Bar- 
ton avorae  to  cross  the  railroad  tracks  to 
the  edge  of  the  rails.    There  la  a  5  or  6  foot 
indlne  at  the  crossing,  and  they  went  up  that 
incline  very  slowly,  looking  both  ways  for 
the  llgUt  ot  an  approaching  train,  and  lis- 
tening for  it,  or  for  die  signals  warning  them 
of  Its  approadL    The  automobile  went  up 
tbe  incline  at  not  over  8  or  4  miles  an  hour, 
and  Just  as  they  turned  the  automobile  into 
Barton  avenue,  they  practically  stopped ;  thtit 
is,  the  speed  of  the  automobile  did  not  exceed 
1  mile  an  hour.     Just  as  the  front  wheels 
passed  over  the  first  rail,  there  was  one  short 
blast  of  tbe  whistle,  and  the  cow  catcher  ran 
into  the  wheels  of  the  automobile,  and  there 
was  another  blast  of  the  whistle.    The  train 
knocked  the  automobile  12  or  15  feet  down 
the  track  and  tore  the  front  wheels  off  of  It, 
and  otherwise  Injured  it    Stewart  was  also 
severely  injured  In  the  accident 

The  above  is  the  version  of  the  accident 
testified  to  by  B.  M.  Stewart  His  testimony 
was  in  all  essential  respects  corroborated  by 
that  of  his  companion,  N.  B.  Rice.  Rice, 
however,  gave  the  rate  at  which  the  auto- 
mobile was  running  a  little  faster  than  Stew- 
art Both  of  them  testified,  however,  that 
the  headlight  on  the  engine  was  not  burning, 
and  that  they  could  not  see  any  lights  in  tbe 
coacb  windows,  although  they  were  looking 
for  the  approach  of  a  train  as  they  neared 
the  crossing.  They  also  stated  that  the  train 
came  coasting  In,  without  making  any  nol^e, 
and  they  did  not  hear  its  approach ;  that  no 


warning  of  Ms  approadi  to  the  public  crossing 
by  sounding  tbe  whistle  or  ringing  the  bell 
was  given.  Two  other  witnesses  for  the 
plaintiff  testified  that  they  saw  the  train  in 
(iuestl<n  Just  before  the  accident  that  night, 
and  that  the  hieadlight  on  the  engine  was  noc 
bnmlng,  and  that  no  warning  of  tbe  ap- 
proach of  tbe  crossing  was  given,  either  by 
sounding  the  whistle  or  ringing  the  belL 

On  the  othw  hand,  several  witnesses  for 
the  defendant  testified  that  the  statutory  sig- 
nals for  the  crossing  wore  given  and  were 
heard  by  them,  although  they  did  not  see 
the  train.  A  paaseoger  tm  tbe  train  testified 
that  the  llghta  were  bamlng  in  the  coadies 
Just  as  usual.  Tbe  conductor,  also,  testified 
to  this  fact,  and  stated  further  that  the  cur- 
tains to  the  windows  were  up.  Several  per- 
sons in  Turrell  testified  that  they  saw  the  ap- 
proach of  the  train  and  that  the  headlight 
was  burning  as  usual.  One  witness  stated 
that  It  had  a  headlight  but  that  it  was  bnm- 
lng Tery  dimly.  The  engineer  and  flremm 
both  testified  that  they  did  not  see  the  auto- 
mobile untH  It  was  too  late  to  stop  the  rain 
before  striking  it  They  testified  that  they 
did  all  in  their  power  to  stop  the  train  tu 
soon  as  they  saw  the  automoldle,  and  blew 
tw6  short  blasts  of  thIe  whistle  to  warn  plain- 
tUT  of  the  nearness  ot  the  train. 

It  was  shown  by  the  plaintiff  that  Us  au- 
tomobile was  an  eight-cylinder  Peerless, 
which  he  btad  owned  a  couple  of  months,  and 
which  cost  blm  ^370.26.  It  cost  plaintiff 
$0S6.61  to  have  his  automobile  put  In  as  good 
condition  as  it  was  before  the  accident 

The  Jury  returned  a  verdict  for  the  plain- 
tiff for  $500  damages  to  himself  and  $986.61 
damages  to  bis  automobUe.  From  the  Judg- 
ment rendered,  tUb  defendant  has  appealed. 

W,  F.  Evans,  of  St  Louis,  Mo.,  and  W.  J. 
Orr,  of  Springfield,  Mo.,  for  appellant 

L.  O.  Going,  of  Memphis,  Tenn.,  for  appel- 
lee. 

UART,  X  (after  stating  the  facts  as  above). 
[1,  n  The  only  asslgnnvent  of  error  relied  up- 
on for  a  reversal  of  the  judgment  is  that 
the  evidence  is  not  legally  sufficient  to  war- 
rant the  verdict  Tlie  deficiency  in  this  re- 
spect claimed  by  counsdl  for  the  defendant 
is  that  the  testimony  of  the  plaintiff  was 
contrary  to  the  physical  facts,  and  that  the 
court  should  have  directed  tbe  Jury  to  have 
returned  a  verdict  for  the  defendant  Un- 
der the  settled  rules  of  this  court,  we  must 
uphold  a  verdict  on  appeal  if  there  Is  any 
substantial  evidence  to  support  It  Where 
the  facts  are  undisputed,  and  by  applying 
to  them  the  well-known  laws  of  nature  or 
the  physical  facts,  it  is  demonstrated  be- 
yond controversy  that  the  verdict  is  based 
upon  what  Is  untrue,  and  cannot  be  true, 
this  court  will  declare  as  a  matter  of  law 
that  the  testimony  is  not  legally  sufficient 
to  warrant  the  verdict    St  U  S.  W.  By.  Oa 
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V.  Britton,  lOT  Ark.  168,  154  S.  W.  21B;  St 
L.  S.  W.  Ry.  Co.  r.  Ellenwodd,  123  Ark.  428, 
185  S.  W.  768,  and  cases  cited. 

[3-t]  Tn  tbe  case  at  bar  It  Is  Claimed  by 
counsel  for  the  defendant  that  the  conditions 
surrounding  the  plaintiff,  as  testified  to  by 
himself  and  by  the  defendant's  witnesses, 
show  that  the  testimony  of  the  plaintiff  and 
his  witnesses  Is  contradicted  by  tbe  physical 
fticts.  In  making  this  contention  we  think 
counsel  have  Invaded  the  province  «f  the 
Jury  In  deciding  what  testimony  Is  true  and 
what  Is  untrue.  Oar  statute  requires  that 
any  railroad  company  operating  a  railroad 
over  50  miles  in  length  eOiall  be  required  to 
equip,  maintain,  and  use  upon  each  and  every 
locomotive  being  operated  in  this  state  in. 
the  nlghtOme  a  headlight  of  power  and  bril- 
liancy of  1,600  candle  power.  Acts  1907,  p. 
lOia  SeoUon  6695  of  Kirtoy's  Digest  also 
provides  that  a  bell  of  a  certain  weight  w  a 
steam  whistle  shall  be  placed  on  each  loco- 
motive or  engine,  and  that  the  same  shall 
be  sounded  at  a  certain  distance  before  ap- 
proaching a  public  railroad  crossing.  These 
requirements  are  provided  by  statute  as  a 
means  for  the  protection  of  tbe  life  of  the 
passengers  and  employ&s  on  the  train,  as 
well  as  persons  on  the  track  or  those  ap- 
proaching the  trac^  at  a  croBslng  for  the. 
purpose  of  crossing  It  It  is  a  matter  of  cmu- 
mon  knowledge  that  ^o  engine  is  constructed 
without  these  equipments  being  placed  upon 
It  It  Is  also  very  nnosnal  for  a  train  to  be 
run  in  tlie  nighttime  without  having  its  head- 
light lighted.  This  is  a  fact  known  to  all 
reasonable   minds  by   common   observation. 

It  is  not  probable,  when  all  the  testimony 
in  the  case  is  considered,  that  the  defend- 
ant was  guilty  of  the  culpable  c(»tlnuing 
negligence  of  running  Its  passenger  trains 
without  a  headlight  in  the  nighttime,  as  tes- 
tlfled  to  l^  the  plaintiff  and  his  witnesses. 
It  is  imssible,  however,  for  a  train  to  be  run 
without  the  headlight  on  the  engine  being 
lighted,  and  whether  tiie  headlight  was  burn- 
ing at  the  time  of  the  accident  does  not  con- 
tradict any  law  of  nature,  or  the  physical 
facts  in  the  case,  but  dq>ends  upon  whether 
or  not  the  plaintiff  and  his  witnesses  were 
telling  the  truth.  The  plaintiff  and  his  com- 
panion both  testified  that  they  were  looking 
in  the  direction  from  which  the  train  came, 
and  did  not  see  or  hear  the  train  approadi- 
Ing.  It  may  be  that  there  was  a  defect  In 
the  machinery,  which  cut  off  the  current 
from  the  headlight  and  prevented  it  from 
burning  at  this  time,  just  as  was  testified  to 
by  the  engineer  of  the  railway  company  in 
Chicago,  Hock  Island  ft  Pacific  Ry.  Co.  v. 
Gnnn,  112  Ark.  401,  166  S.  W.  568,  Ann.  Cas. 
1916E),  648.  According  to  the  testimony  of 
the  witnesses  for  the  defendant,  a  head- 
light was  burning;  but  this  only  created  a 
confiict  in  the  testtmony,  which  was  settled 
6y  the  jury  in  feivor  of  the  plaintiff. 

It  was  also  shown  by  witnesses  for  the  de- 


fendant that  the  lights  were  burning  In  the 
coadiee  as  usual  and  that  the  window  shades 
were  up.  This  testimony,  however,  is  not 
uncontradicted.  The  plaintiff  and  his  com- 
panion testified  that  they  looked  In  tiiat  di- 
rection for  a  train,  and  did  not  see  any 
lights  at  all  or  hear  any  train  approaching. 
It  may  be  that  the  train  was  lighted  up  as 
usnal,  but  that  the  passengers  pulled  down 
the  shades  to  the  windows,  so  that  the  lights 
were  not  discernible  by  the  plaintiff  and  his 
companion.  The  jury  might  have  found  this ' 
to  be  the  case  from  the  testimony  of  the 
plaintiff  and  his  companion  to  the  effect 
that  they  did  not  see  any  Ugfats,  although 
they  were  looking  fbr  a  train.  Tbe  plain- 
tiff and  his  conqmnlcn,  also,  testified  that 
the  whistle  was  not  blown  for  the  crossing 
and  tiiat  the  heU  was  not  kept  ringing  as  re- 
qntred  by  statute:  Again,  they  testified  that 
the  train  coasted  In  without  making  any 
noise.  Their  testimony  was  not  contradict- 
ed by  the  physical  facts.  Their  testimony 
was  of  facts  of  a  substantive  diaracter.  fcnd' 
related  to  matters,  situations,  and  C(Midition» 
which  might  or  might  not  have  existed,  but 
which  depended  wholly  upon  the  truth  or 
falsity  of  their  testimony. 

[I]  According  to  tbe  testimony  of  the 
plaintiff,  the  train  was  running  at  the  rate 
of  25  mUee  an  hour,  and  his  automobile  was 
approaching  the  crossing  at  the  rite  of  3  or 
4  miles  an  boor  when  the  engine  struck  it. 
Taking  Into  account  the  speed  of  the  engine 
and  of  the  aotomobUe,  the  absmce  of  the 
statutory  signals  of  sound  or  light,  the  char^ 
acter  of  tbe  nlgbt,  and  tbe  surronndlng  con- 
ditions, the  jury  might  have  found,  as  it  did 
find,  tbe  ezerclse  of  reasonable  care  by  the 
plaintiff  in  looking  and  listening  for  the  ap- 
proach of  tralna  We  ore  of  the  opinion 
that  when  all  the  drcumstances  are  consid- 
ered, and  the  testimony  is  viewed  In  the 
light  most  favorable  to  the  plaintiff,  that  the 
jury  was  warranted  in  finding  that  he  had 
relieved  himself  from  the  imputation  of  con- 
tributory negligence. 

[7]  According  to  the  testimony  of  the 
plaintiff  himself,  he  practically  stopped  the 
automobile  before  going,  or  attempting  to 
go,  upon  the  railroad  crossing.  Some  courts 
hold  that  it  is  the  duty  of  a  traveler  ap- 
proaching a  railroad  crossing  to  stop  and 
look  and  listen  for  the  approach  of  a  train 
before  proceeding  over.  We  have  not  laid 
down  the  rule  so  strictly,  but  have  uniform- 
ly held  that  a  person  who  woold  pass  over 
a  railroad  track  at  a  crossing  or  elsewhere 
must  do  all  that  a  man  of  ordinary  care 
would  do  under  similar  circumstances  to 
avoid  any  probable  or  possible  danger  from 
a  passing  train,  and.  If  need  be,  stop,  as  well 
as  look  and  listen.  Whether  such  care  re- 
quires stopping,  as  well  as  looking  and  listen- 
ing, depends  upon  whether,  without  It,  the 
danger  to  be  appr^ended  could  be  so  welt 
ascertained  and  averted.    St  Ik,  I.  M.  &  S. 
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By.  Co.  ▼.  Martin.  61  Arte.  6«,  33  8.  W. 
1070;  La.  &  Arkansaa  Ry.  Co.  ▼.  BatcUffe, 
88  Ark.  524,  115  8.  W.  S86;  St  L.,  I.  M.  k 
S.  Ry.  Co.  V.  Prince,  101  Arit.  316,  142  8.  W. 
490,  and  casee  cited;  St.  li,  I.  M.  4  S.  By. 
Co.  T.  Klmbrell,  U7  Ark.  457,  174  &  W. 
1183. 

(I]  It  follows,  from  the  TlewB  wo  have  ex- 
pressed, that  the  question  of  the  negligence 
of  the  defendant  and  the  contributory  neg-i 
ligence  of  the  plaintiff  were  Jury  questions. 
No  objections  are  urged  for  a  reversal  of  the 
judgment  od  account  of  alleged  error  of  the 
court  in  sabmittlng  these  questions  to  the 
Jury. 

We  find  no  prejudicial  error  in  the  record, 
and  the  Jadsment  will  be  afflnned. 


HARRIS  ft  WHITE  r,  STONE.     (No.  4&) 

* 

(Supreme  Court  of  Arluinsas.    Dec.  23,  1918.) 

1.  BitoKEBS  4=346— Rbai,  Bstavb  BaoKiSAaK 
Contract  —  Cokstkcoiioh  —  Rights    or 

OWNKB. 

Real  estate  l»okerage  contract,  containing 
no  time  limit  witUn  which  broker  was  to  make 
sale,  did  not  deprive  owner  of  right  to  sell  land 
himself  without  liability  for  commission,  pro- 
vided he  acted  in  good  faith  toward  broker. 

2.  BbOKKBS   iQ    lie     C0IW3UClV-C0K8TBUOn0W 
— "EXCLVBIVB  AOWtXB." 

The    words    "H ft    W ,    exclusive 

agents,"  in  real  estate  brokerage  contract,  mere- 
I7  prohibited  the  pladng  of  the  property  for 
sale  in  hands  of  other  broker,  and  did  not  de- 
prive owner  of  right  to  make  sale  without  lia- 
bility for  commission,  provided  he  acted  in  good 
faith. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Se^ie^  Brdn- 
sive  Agency.] 

3.  AppEAt  Airo  Ebbok  «s>10B0(1)— Rbvtbw— 
Habmtbss  Ebbob. 

The  sdmiasion  of  parol  evidence  to  explain 
meaning  of  words  in  contract  was  not  prejudi- 
dal,  wbere  testimony  merely  gave  such  words 
tlieir  legal  meaning. 

4.  Tbial     «e5»255(12)— Iwbibootiowb— Neobs- 
BiTT  or  Rbqiteots. 

Tn  real  estate  broker's  action  for  oommis- 
sion  where  only  conflict  of  evidence  was  on 
question  of  whether  broker  procured  purchaser, 
wurt's  charge  was  not  dofectlve  because  of 
failure  to  submit  question  of  whether  in  mak- 
ing sale  owner  acted  in  good  faith,  where  spe- 
cific instruction  submitting  such  issne  was  not 
requested. 

Appeal  from  Circuit  Court,  WsEihington 
County;    J.  S.  Maplea,  Judge. 

Action  by  Harris  ft  White  against  W.  C. 
Stone.  Judgment  for  defendant,  and  plain- 
tiffs appeal.    Affirmed. 


■  This  te  an  action  tor  oommUudons  tor  pn>- 
caring  a  purchaser  for  real  estate.  The 
plaintiffs  are  John  R.  Harris  and  N.  H. 
'Wliite,  composing  the  firm  of  Harris  ft  White, 
real  estate  agents;  and  the  defendant  is 
W.  O.  Stone,  who  owned  a  farm  near  Fay- 
ettevllle,  Ark.  The  firm  of  Harris  ft  White 
had  had  the  farm  of  W.  C.  Stone  for  sale 
for  several  months,  and  then  the  parties  en- 
tered into  the  following  contract: 

"FayettevUIe.  Ark.,  Oct  «,  1916. 
"Will  Stone  I>nd  South  of  Town  4  Miles. 

"In  this  tract,  tb»re  is  167  acres,  120  in  cul- 
tivation, and  an  can  be  cultivated,  all  the  land 
is  good  farming  land  and  free  from  stones  and 
hills,  has  a  4-room  log  house  in  good  condition, 
2  new  barns,  one  30x40,  and  20x22,  has  a  fine 
well  of' water  near  house,  8  wells  on  farm  4 
miles  from  FayettevUIe,  and  1^  miles  from 
Greenland  on  Frisco  R.  B.  This  farm  is  all 
fenced  with  wire.  All  bottom  land.  Price, 
*11 .000.00. 

"There  is  75  acres  that  joins  this  land  that 
can  be  bought  Harris  &  White,  exclusive 
agents.  W.  Cl  Stone." 

On  the  7th  day  of  October,  1016^  Oustave 
Selle  moTed  to  Fsyetteville^  Ark.,  and  on  the 
lOQi  day  of  February,  1917,  purchased  from 
W.  C.  Stose,  for  |9,260,  the  farm  whldi  is 
described  in  the  contract  copied  above. 

According  to  the  testimony  of  the  plain- 
tiffs, they  approached  Selle  and  told  him 
they  had  the  agency  for  the  selling  of  Stone's 
farm  and  wished  to  take  him  out  and  show 
the  farm  to  him.  Selle  replied  thiat  he  had 
an  automoUle  and  tliat  he  and  his  wife 
would  go  out  soon  and  look  over  the  farm. 
A  short  time  after  this,  he  reported  to  Har- 
ris ft  White  that  he  had  looked  over  the 
farm  and  wanted  to  know  what  the  purchase 
price  was.  They  tried  to  sell  it  to  him  for 
$10,000,  and  he  refused  to  pay  that  price. 
They  reported  the  matter  to  Stone,  and  he 
refused  to  lower  the  price  of  his  land.  The 
matter  went  al<»>g  this  way  for  some  time 
with  tlie  plaintiffs  consulting  with  the  de- 
fendant about  it,  until  the  10th  of  February, 
1917,  when  the  defendant  himself  sold  ttie 
land  to  Selle. 

According  to  the  testimony  of  both  Stone 
and  Selle,  the  plaintiffs  did  not  have  any- 
thing to  do  with  selling  the  land  or  procur- 
ing Selle  to  purchase  it  Selle  was  intro- 
duced by  another  real  estate  agent  to  Lottie 
Stone,  a  brother  of  W.  C.  Stone.  Lottie 
Stone  introduced  Selle  to  W.  O.  Stone,  and 
they  entered  into  negotiations  which  finally 
resulted  in  the  sale  of  the  land.  Both  of 
them  testified  that  the  plaintiffs  did  not  have 
anything  whatever  to  do  with  introducing 
Selle  to  Stone  or  procuring  the  former  to 
purchase  the  land  from  the  latter. 

Stone  testified  that,  when  the  contract  of 
agency  was  prepared,  he  reserved  the  right 
to  sell  the  land  himself,  and  that  the  words 
"Harris  &  WWte,   exclusive  agents,"   were 
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placed  there  at  tbe  suggestloii  of  Harris  ft 
White  In  order  to  in^>re88  a  prospectlre  cus- 
tomer who  was  present  at  the  time;  but 
that  they  had  a  verbal  understanding  that 
Stone  ivserred  the  right  to  sell  the  land 
himself. 

On  the  other  hand,  Harris  and  White  both 
testiSed  that  the  words  "Harris  &  WMte,  ex- 
clusive agents,"  were  added  to  the  contract 
in  pencil  by  Stone  hlms^  for  tbe  purpose 
at  giTing  them  tbe  exduslTe  agency  for  tbe 
sale  of  tbe  land. 

The  Jury  returned  a  verdict  for  the  defend- 
ant, and  tbe  plaintiffs  have  appealed. 

Geo.  A,  Hurst,  of  F&yettevllle,  tor  appel- 
lants. 
J.  V.  Walker,  of  Fayetteville,  for  appellee. 

HART,  3.  (after  stating  the  facts  as 
above).  It  is  earnestly  Insisted  by  counsel 
for  the  plaintiffs  that  the  court  erred  In  giv- 
ing instruction  No.  8,  which  Is  as  follows: 

"I  charge  you  that  the  written  contract  in- 
troduced in  evidence  by  the  plaintiffs  does  not 
deprive  the  owner  of  the  right  to  sell  tbe  lands 
himself  without  being  liable  to  tbe  plaintiffs  for 
a  commission,  unless  the  plaintiffs  show  by  a 
preptmderance  of  the  evidence  that  they  were 

the  procuring  cause  of  the  sals." 

• 

[1]  The  court  did  not  err  In  giving  this 
instruction.  The  Instruction  la  in  accord- 
ance with  the  principles  of  law  laid  down  In 
Blumenthal  r.  Bridges,  81  Ark.  212,  120  S. 
W.  974,  24  I*  B.  A.  (N.  S.)  279.  There,  in 
discussing  the  principles  of  law  ai^licable 
to  cases  of  this  sort,  the  court  said: 

"Appellants  contend  that  tbe  contract  was 
not  one  for  exclusive  agency,  and  that  they 
had  the  right,  at  any  time  before  a  sale  was 
negotiated  by  appellee,  to  revoke  it.  They  rely 
upon  numerous  cases  which  announce  the  gen- 
eral rule  that  where  real  estate  is  placed  in  the 
hands  of  an  agent  or  broker  for  sale  in  the  ordi- 
nary way,  without  a  stipulation  to  the  contrary 
and  without  specifying  any  definite  period  of 
time  withm  which  the  agent  is  to  have  the  ex- 
clusive right  to  sell,  this  does  not  deprive  the 
principal  of  the  right  to  sell  tbe  land  himself 
when  he  acts  in  good  faith  toward  the  agent, 
and  that  in  such  cases  there  is  an  implied  res- 
ervation of  the  right  of  the  principal  to  sell, 
free  from  any  charge  or  liability  for  commis- 
sion. See 'note  to  Hoadley  v.  Savings  Bank 
of  Danbury  (Conn.)  44  L.  R.  A.  321,  23  Am. 
&  Eng.  Eiuc.  Li.  913.  The  same  rule  was  an- 
nounced by  this  court  in  Hill  v.  Jebb,  65  Ark. 
674  [18  S.  W.  1047].  Those  cases  do  not,  how- 
ever, announce  the  controlling  principle  in  this 
case,  for  here  the  contract  expressly  stipulated 
for  a  definite  period  of  time  within  which  the 
agent  might  make  a  sale.  In  such  case,  the 
contract  implies  an  exclusive  right  to  sell  within 
the  time  named,  without  the  right  of  the  prin- 
cipal to  revoke  the  agency  unless  there  is  a  res- 
ervation to  the  contrary." 

t2)  In  the  present  case,  the  contract  did 
not  contain  a  time  limit  within  which  the 
agents  might  make  a  sale  of  the  property. 


and  there  was  an  Implied  reservation  of  tbe 
right  of  the  owner  to  sell  the  land  himself 
free  from  any  liability  for  comndsslona  pro- 
vided he  acts  in  good  faith  towards  his  agent  { 
The  contract,  not  specifying  any  exact  period 
of  time  wltUn  which  the  agent  was  to  have  { 
the  exclusive  right  to  sell,  does  not  deprive  ' 
the  principal  of  tbe  right  to  sell  the  land 
himself  when  he  acts  in  good  faith  towards  | 
his  agent    The  words,  "Harris  ft  White,  ex- 
clusive   agents,"   under   the   drcumstanees, 
merely  prohibited  the  placing  of  the  prop-  , 
erty  for  sale  In  the  hands  of  any   other 
agent,  but  not  the  sale  ci  the  property  by 
the  owner  himself. 

[3]  It  Is  also  Insisted  by  counsel  for  the 
plaintiffs  that  the  court  erred  in  allowing 
parol  evidence  to  be  Introduced  as  to  the 
meaning  of  the  words,  "Harris  ft  White,  ex- 
clusive agents."  This  may  be  conceded,  and 
still  does  not  work  to  the  prejudice  of  plain- 
tiffs. As  we  have  Just  seen  under  tbe  con- 
tract above  recited,  the  right  *of  Stone  liim- 
self  to  sell  the  property  and  to  thereby  termi- 
nate the  agency  without  any  liability  to  the 
plaintiffs  is  unqnesti(X)ed.  Henoe  the  testi- 
mony introduced  by  the  defendant  as  to  the 
meaning  of  the  contract  amounted  to  no  more 
than  to  give  it  its  legal  meaning,  and  there- 
fore could  not  injure  the  plaintiffs.  On.  the 
other  hand,  the  plaintiffs  were  benefited  by 
being  permitted  to  introduce  testimony  tend- 
ing to  show  that  the  contract  did  not  have 
that  meaning.  The  evidence  introduced  by 
the  plaintiffs  and  by  the  defmdant,  on  tbe 
questicHi  of  whether  or  not  the  plaintiffs 
were  the  procuring  couse  of  the  sale  by  the 
defendant  to  Selle,  was  In  direct  "and  irrec- 
oncilable conflict  The  respective  theories  of 
both  parties  to  this  lawsuit  on  this  question 
were  correctly  submitted  to  the  Jury  In  in- 
structions Noa.  6  and  7,  which  are  as  follows : 

"No.  6.  If  you  find  from  a  preponderance  of 
the  evidence  that  the  plaintiffs  were  the  pro- 
curing cause  of  the  sale  of  defendant's  farm, 
then  you  will  find  for  the  plaintiffs  such  sum  as 
you  may  feel  warranted  from  the  evidence  be- 
fore you,  although  you  may  find  that  the  defend- 
ant finally  consummated  the  deal  in  person. 

"No.  7.  If  you  find  that  the  plaintiffs  were 
not  the  itrocaring  cause  of  this  sale  being  made, 
and  find  that  tbe  defendant  reserved  tbe  right 
to  sell  his  farm,  and  you  further  find  that  the 
defendant,  with  the  help  of  friends,  not  real 
estate  brokers,  did  sell  this  farm,  then  yon  will 
find  for  the  defendant" 

[4]  Tbe  Instructions  do  not  submit  to  the 
Jury  the  question  of  the  good  faith  towards 
the  plaintiffs  of  Stone  Idmselt  In  making  tlie 
sale.  In  the  first  place,  it  may  be  said  that 
no  evidence  was  Introduced  even  tending  to 
Impeach  the  good  faith  of  Stone  in  himself 
making  the  sale.  The  conflict  in  the  testi- 
mony was  as  to  whether  or  not  the  plain  tiff  ?« 
tendered  Selle  as  a  purchaser  to  Stone.  The 
Instructions  plainly  told  the  Jury  that,  if 
BUCb  was  the  case,  the  plaintiffs  were    en- 
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titled  to  recover  commissions,  and,  <»>  the 
otber  band,  U  the  pMntlff s  were  not  the  pro- 
curing canse  of  the  sale,  they  were  not  en- 
titled to  conunlB8lon&  In  the  second  place, 
if  plaintUTs  desired  to  have  submitted  to  the 
Jury  the  Qnestlon  of  the  good  faith  of  the  de- 
fraidant  In  making  the  sale  and  thus  termi- 
nating the  agency,  they  should  have  asked 
a  specific  Instruction  upon  this  point  It 
■will  be  rememl)ered  that  the  contract  of  agen- 
cy was  executed  on  October  0, 1916,  and  that 
the  sale  was  not  made  by  Stone  until  the 
10th  day  of  February,  1917,  and  no  contention 
wag  made  by  the  plaintiffs  at  the  trial  that 
a  reasonable  time  had  not  lapsed  for  them 
to  make  the  sale.  As  above  stated,  the  only 
material  conflict  In  the  testimony  was  as 
to  whether  or  not  they  had  Inttodaoed  Selle 
to  the  plaintiffs  as  a  pro^>ectlTe  pnrchaser 
of  the  lands. 

We  find  no  prejudicial  error  In  the  record, 
and  the  Judgment  will  be  aiBrmed. 


PKANGB  et  sL  t.  TOUNa.    (No.  52.) 
(Bapreme  Oonrt  of  Arkansas.     Dec.  28,  1918.) 

1.  Afpxai.  Aim  ESBOB  «=s>1048(5)— Habuuess 
EsKoa—Qctsnos  to  WrrNKSs. 

In  action  Involving  damage  to  rice  crop,  tes- 
timony of  witness  as  to  crop  produced  on  other 
land  was  not  objectionable  because  question  did 
not  take  into  account  particular  season  or  meth- 
od of  forming,  where  first  question  asked  wit- 
ness reterreA  to  year,  and  where  witness  testi- 
fied to  method  of  cultivation. 

2.  WiTKissxs  «=»275(6)   —  Oboss-Bxamiwa- 
HOH. 

In  action  involving  damage  to  rice  crop, 
where  defendant  had  testified  to  improper  culti- 
vation by  plaintiff,  it  was  proper  to  cross-exam- 
ine ^i*"  as  to  crops  on  similar  lands  similarly 
cultivated. 

3.  Appeal  Ann  Ebbob  «=>1048(5)— Rbvibw— 

TTAgMT.FJia  XiBBOB. 

In  action  involving  damage  to  rice  crop, 
cross-examination  of  defendant  as  to  good  crops 
made  on  similar  lands  similarly  cultivated  was 
not  prejudicial,  where  defendant's  answer  was 
"^e  conditionB  would  vary  it." 

4.  AlPpkal  and  Ebbob  «=»1048(5)— Review— 
Habuless  Ebbob. 

In  action  for  breach  of  contract  to  furnish 
water  for  rice  crop,  cross-examination  of  wit- 
ness for  defendants  as  to  similar  contracts  in 
which  witness  and  one  of  the  defendants  were 
partners,  was  not  prejudicial,  where  answer  did 
not  show  witness  bsjl  any  interest  in  the  sub- 
ject-matter of  the  litigation. 

5.  WrTNEasKS     «=>363(1)— Impkachmbn't— Iw- 

TEBEST  OB  BlAB. 

It  is  permissible  on  cross-examination  to  in- 
quire whether  witness  has  any  bias  for  one  of 
the  parties  or  prejudice  against  the  other,  or  in- 


terest in   the  subject-matter  of  the  litigation 
which  might  affect  his  credibility. 

Appeal  from  Clrcolt  Court,  Arkansas  Coun- 
ty ;  Tb08.  C.  Trimble^  Judge. 

Action  by  Arthur  Yoimg  against  Henry 
Prange  and  another.  Judgment  for  plain- 
tiff, and  defendants  aKMaL    Affirmed. 

Young  &  Wilson,  of  Stuttgart  for  appel- 
lants. 

Jnol  W.  Koncriet,  of  De  Witt,  for  appel- 
lee. 


SMITH,  J.  This  suit  was  brought  by  ap- 
pellee to  recover  damages  resulting  from  ap- 
pellants' alleged  failure  to  furnish  the  nec- 
essary water  to  gr6w  a  rice  crop  pursuant 
to  a  contract  so  to  do.  The  crop  planted 
consisted  of  170  acres,  and  It  Is  admitted 
that  there  was  a  considerable  shortage  in  the 
amount  of  rice  harvested.  It  was  insisted  by 
appellee  that  this  shortage  was  due  to  the 
failure  of  appellants  to  supply  the  necessary 
water,  while  appellants  contended  that  the 
shortage  was  due  to  the  Improper  prepara- 
tion of  the  land  for  planting  and  to  the  sub- 
sequent unskillful  distribution  of  the  water 
which  was  furnished.  Conflicting  testimony 
was  heard  in  support  of  these  two  theories, 
and  the  trial  resulted  in  a  verdict  and  Judg- 
ment for  appellee  for  $750. 

As  grounds  for  a  new  trial,  it  is  said  that 
the  verdict  is  contrary  to  the  law  and  to  the 
evidence,  and  that  certain  Incompetent  and 
prejudicial  testimony  was  admitted.  As  to 
the  sufficiency  of  the  testimony,  it  may  be 
said  that  the  existence  .of  the  contract  to 
furnish  the  water  Is  admitted,  and  appellee 
testified  that  sufficient  water  was  not  furnish- 
ed, and  that,  as  a  result  of  this  failure,  dam- 
ages In  a  much  larger  sum  than  the  amount 
of  the  verdict  were  sustained.  As  to  the 
instructions,  it  mayJ)e  said  that  they  were 
either  given  at  the  request  of  the  appellants, 
or  without  objection  on  their  part 

It  only  remains,  therefore,  to  determine 
whether  prejudicial  error  was  committed  in 
the  admission  of  the  testimony.  The  mo- 
tion for  a  new  trial  sets  out  the  alleged 
prejudicial  testimony,  the  error  complained 
of  consisting  In  certain  questions  whldi  ap- 
p^lee  was  allowed  to  ask  his  witness  Clyde 
Harmon  on  direct  «camlnatlon,  and  a  ques- 
tion on  the  cross-examination  of  the  appel- 
lant Prange,  who  testified  as  a  witness  on  his 
ovm  behalf,  and  a  question  which  was  asked 
John  Voes,  a  witness  for  ai^)ellant8,  on  the 
cross-examination. 

The  examination  of  Harmon  was  as  fol- 
lows: 

"Direct  E}xamination. 

"Q.  Do  you  know  what  would  have  been  a 
reasonable  average  yield  on  that  farm  that  year 
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if  it  Iiad  had  Buffident  water?  A.  Well,  00 
bushels  to  the  acre  would  have  been  an  average 
yield.  (Defendant  objects,  overruled,  excep- 
tions.) 

"Q.  Tou  may  state  to  the  Jury  whether  or  not 
you  have  grown  rice  on  land  like  that.  A.  Tes, 
sir. 

"Judge:  Cionfine  it  to  that  neighborhood.  A. 
Wdl,  I  grew  rice  about  five  miles  from  there. 

"Q.  Was  the  soil  like  that  where  Mr.  Young 
was?  A.  Yea,  sir.  (The  defendant  objected  as 
being  too  far  away.) 

"Court:  If  it  was  the  same,  he  can  testify  to 
it.  (To  which  ruling  of  the  courf  the  defendant 
excepted,  etc.)" 

Tbe  question  asked  the  witness  Prange  was 
as  follows: 

"Q.  If  Mr.  Harmon  seeded  other  lands  with 
this  tractor,  and  got  84  bushels  to  tbe  acre  off  of 
it,  what  would  you  say  about  that?" 

The  objection  to  the  qnestlon  having  been 
OTermled,  the  witness  answered: 

"The  conditions  would  vary  it." 

Tbe  question  asked  the  witness  John  Voss, 
was  as  follows : 

"Q.  Whenever  yoa  make  a  contract  to  furnish 
water,  and  whenever  the  time  comes  to  furnish 
the  water,  Tindall  will  say  it  was  Voss'  busi- 
ness, and  if  you  go  to  Voss,  he  would  say  it  was 
Tindall's  business?" 

The  objection  to  this  question  having  been 
overruled,  the  witness  answered: 

"I  rented  land  from  bim  last  year,  but  that 
was  tbe  first." 

[1-3]  The  excerpt  set  out  above  trom  tbe 
bill  of  exceptions  Is  all  of  the  testimony  of 
the  witness  Harmon  set  out  In  the  motion 
for  a  new  trial,  but  It  was  not  all  of  the 
testimony  given  by  the  wl^ess  at  tbe  trial. 
The  objection  to  tbe  testimony  is  that  the 
question  addressed  to  the  witness,  and  which 
he  was  allowed  to  answer,  'did  not  take  Into 
account  the  particular  season,  nor  the  method 
of  farming.  But  the  witness  bad  previously 
testified  that  he  himself  planted  most  of  the 
crop,  and  he  had  stated  the  method  of  its 
cultivation,  and,  according  to  this  witness, 
the  land  bad  been  properly  prepared  and 
farmed,  and  no  uncertainty  could  have  ex- 
isted as  to  the  season,  for  the  first  question 
asked  referred  to  the  year  in  question.  It 
being: 


"What  Would  have  been  a  reasonable  average 
yield  on  that  farm  that  year,  if  it  had  had  suffi- 
cient water?" 

No  error  was  committed  In  the  question 
asked  appellant  Prange,  who  testified  as  a 
witness  In  his  own  behalf.  In  bis  direct  ex- 
amination, this  witness  had  given  testimony 
as  to  the  kind  of  work  done  by  the  tractor 
and  drill  used  by  Harmon  and  appellee  in 
the  preparation  of  their  land.  The  court  had 
refused  to  permit  the  witness  Harmon  to 
testify  that  other  similar  land  prepared  by 
bim  with  the  same  tractor  used  on  appellee's 
land,  which  had  had  sufficient  water,  had 
produced  that  year  84  bushels  of  rice  to  the 
acre,  and  the  court  having  stated  that  the 
testimony  should  be  confined  to  the  average 
yield  of  similar  lands,  and  not  to  particular 
Instances.  But,  as  the  witness  Prange  had 
undertaken  to  show  imprc^per  cultivation,  it 
was  not  improper  to  show  In  rebuttal  of  this 
testimony  that  good  crops  had  been  made 
on  similar  lands,  which  had  been  similarly 
cultivated.  The  answer  of  the  witness,  how- 
ever, contained  nothing  to  his  prejudice,  be- 
cause he  said  that  "the  conditions  would 
vary  it." 

[4,  I]  We  think  no  prejudicial  error  was 
committed  In  the  cross-examination  of  the 
witness  Voss.  This  witness  and  his  wife, 
who  also  testified,  gave  testimony  to  the  ef- 
fect that  the  shortage  In  the  crop  was  not 
due  to  the  Insuffldent  supply  of  water,  but 
to  the  Improper  cultivation  of  the  land.  By 
way  of  Impeachment  of  this  testimony,  ap- 
pellee sought  by  tbe  cross-examination  of  the 
witness  to  show  that  witness  and  appellant 
Tindall  were  business  associates  in  oUier 
contracts  of  similar  character,  although  Vos.s 
Was  not  Interested  In  the  contract  out  of 
which  this  litigation  arose.  Voss'  answer 
that,  "I  rented  land  ttom  him  last  year,  but 
that  was  tbe  first,"  did  not  show  that  tbe 
witness  had  any  Interest  In  the  subject-mat- 
ter of  the  litigation.  This  answer  concluded 
the  Inquiry,  and  no  prejudice  could  have  re- 
sulted from  the  question,  as  it  was,  of  course, 
permissible  for  appellee  to  inquire  of  the  wit- 
ness whether  tbe  witness  had  any  bias  for 
one  of  the  parties  or  prejudice  against  the 
other,  or  Interest  In  the  subject-matter  of  the 
litigation,  which  might  affect  his  credibility. 

Such  an  Inquiry  Is  a  proper  subject-matter 
of  a  cross-examination. 

No  prejudicial  error  appearing,  the  judg- 
ment Is  affirmed. 
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[jEXINGTON  ft  B.  BT.  00.  «t  «1-  t.  GRAIN. 
(Court  of  App«alB  of  Kentucky.    Jan.  14,  lOlft.) 

1.  Vendob  and  Pubchasbb  <=a21&— Pe&ma- 

RIKT  StBITCTUSB— iNJtnCT  TO  IiARD— BjQHT 

or  AcnoH. 
If  the  Ttfy  presenoe  of  a  permanent  Btruc- 
ture  dirainishea  the  market  value  of  adjoining 
land,  or  the  pladne  of  an  obBtniction  in  a 
stream  causes  immediate  injury,  the  cause  of 
action  then  accrues,  and  la  in  the  then  owner  of 
tbe  land. 

2.  Vendob  awd  Pubgha^b  9=^216— Ivtvnl 
10  Land— Right  of  Action— Pabtx. 

If  no  immediate  injury  results  from  erection 
of  a  permanent  structure  or  the  placing  of  ob- 
struction in  a  stream,  no  cause  of  action  arises 
until  it  is  apparent  to  person  of  ordinary  pru- 
dence that  some  injury  has  resulted,  and  cause 
of  action  is  always  in  person  owning  land  when 
injury  actually  occurs. 

3.  VEaVDOB    AND    PUBCHASEE    «=»21S— IWJTJBT 

TO  Land— Catjbe  of  Actiow. 
Where  no  damage  occurred  to  land  from 
an  obstruction  of  a  water  course  diverting  water 
through  the  land  prior  to  its  purdiase  by  plain- 
tiff, the  cause  of  action  was  in  him,  and  not  in 
his  vendors,  merely  because  the  obstruction  was 
placed  in  the  stream  while  such  vendors  owned 
the  land. 

Appeal  from  CSrcult  Court,  Breathitt 
Oonnty. 

Suit  by  J.  P.  Grain  against  the  Lexington 
&  Eastern  Railway  Company  and  another. 
Verdict  and  Judgment  for  plalntUF,  and  de- 
fendants appeal.    Affirmed. 

O.  H.  PoUaid,  o<  JackflOB.  Samuel  M. 
WUson,  ot  Lexlagtoo.  and  Benjamin  D.  War- 
field,  of  LouisvlUe,  for  appellants. 

G.  W.  Fleenor,  of  Jackson,  for  awellee. 

CLAY,  C.  Charging  that  the  defendants, 
the  Lexlngtoa  ft  Kastam  Railway  Company 
and  the  Louisville  ft  NashvlllB  Railroad  Com- 
pany diverted  the  natural  flow  of  the  North 
fork  ot  the  Kentucky  river,  and  caused  the 
water  of  that  stream  to'flow  against  and  In- 
Jure  his  land,  plalnttff,  J.  P.  Grain,  brought 
tUs  suit  to  reoDver  damages.  From  a  verdict 
and  Judgment  in  bis  favor  fOr  4600,  the  de- 
fendants appeal 

PlalntlfPs  ttixxB,  omtalning  about  12  acres. 
Is  located  between  the  towns  of  Jackson  and 
Quicksand,  in  Breathitt  county,  and  lies  on 
the  north  side  of  the  North  fork  of  the  Ken- 
tucky river.  He  acquired  title  to  the  property 
on  July  12, 1913.  In  the  year  1910,  the  Lex- 
ington &  Eastern  Railway  Company  began 
the  extension  of  its  ^ne  from  Jackson  to 
McRoberts.  The  work  was  not  completed 
until  the  latter  part  of  the  year  1910,  or  the 
early  part  of  the  year  1911.  The  extension 
was  built  on  the  south  side  of  the  river,  and 
opposite  plalntlfTs  farm.    While  engaged  In 


this  work,  the  Lexington  ft  Bastem  Rail- 
way Gompfiny  blasted  large  quantities  of 
rock,  which  fell  Into  the  river.  The  rocks 
80  obstructed  the  natural  diannel  of  the  river, 
which  then  flowed  to  the  south,  that  the 
river  -was  subsequently  caused  to  flow  to  th« 
north,  and  against  and  over  plaintiffs  land. 
PlaintUTs  wltnessee  say,  and  this  is  not  de- 
nied, that  no  damage  was  done  to  plalntiff'n 
land  prior  to  his  purchase,  but  that  soon 
after  his  purchase  the  water  began  tn  wash 
away  and  otherwise  injure  his  land. 

[1-8]  The  chief  ground  urged  for  reversal 
Is  that  ttte  obstruction  was  permanent,  that 
the  Injury  was  caused  prior  to  plaintiff's 
purchase,  and  that  the  cause  of  acttcm,  if  any, 
was  in  the  i>erson  who  owned  the  land  when 
the  obstruction  was  put  in  the  stream.  The 
rule  In  force  In  this  state  may  be  stated  as 
toUows:  If  the  very  presence  of  a  permanent 
structure  diminishes  the  market  value  of 
the  adjobiing  land,  or  the  placing  of  an 
obstruction  tn  a  stream  causes  immediate 
injury,  the  cause  at  action  then  accrues, 
and  is  in  the  then  owner  of  the  land.  If, 
however,  no  immediate  Injury  results  from 
the  erection  of  the  i)ermanent  structure  or 
the  placing  of  the  obstKctton,  no  cause 
of  action  arises  untU  it  is  apparent  to  a 
person  of  ordinary  prudence  that  some  in- 
jury has  resulted.  In  other  words,  the  cause 
of  action  Is  always  In  the  person  who  owns 
the  land  when  the  injury  actually  occurs. 
IlUnois  Central  Ry.  Co.  v.  Haynes,  122  S.  W. 
210;  Shrout  v.  a  ft  O.  Ry.  Co.,  157  Ky.  1, 
182  S.  W.  97;  C.  &  O.  Ry.  Co.  v.  Robbins,  154 
Ky.  387,  157  S.  W.  903.  Since  the  evidence 
Is  uncontradicted  that  no  damass  occurred 
to  the  land  prior  to  its  purchase  by  plaintiff, 
there  U  no  basis  for  the  contention  that  the 
cause  of  action  was  in  his  vendors  merely 
because  the  obstruction  was  placed  in  the 
stream  while  they  owned  the  property. 

Other  errors  are  relied  on,  but  we  do  not 
deem  them  of  sufficient  importance  to  merit 
discussion  or  authorize  a  reversal  of  the 
Judgment. 

Judgment  affirmed. 


WILLIAMS  ▼.  COMMONWEALTH. 
(Court  of  Appeals  of  Kentucky.    Jan.  16, 1919.) 

1.  Cbivinai,  Law  «=>1039— Harmless  Ebbor 
>— Delibebations  of  Jubt. 

It  was  not  reversible  error  for  jury  to  take 
to  its  room  indictment  for  larceny  on  which 
was  written  former  verdict  acquitting  defend- 
ant's codefendant;  defendant's  attorney  not  hav- 
ing objected,  and  not  having  known  of  indorse- 
ment on  indictment,  discoverable  by  inspection. 

2.  Cbihinal  Law  €=>S58(3)— Deubxbations 

of  JUBy  —  INDIOTUENT  —  INDOBSOEWCNT  OF 
FOBMEB  VeBDICT. 

It  is  better  practioe  not  to  permit  former 
verdicts  written  upon  an  indictment  to  be  taken 
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to  tile  jury  room,  and,  if  the  attention  of  the  trial 
court  should  be  called  to  the  fact,  it  would  be 
hia  duty  to  pierent  it,  either  by  withholding 
indictment  or  requiring  (AUteration  of  former 
verdict. 

S.  Criminal  liAW  «=>1043(2)  —  Apteai.  — 
Showing  of  ExomroKD  B^tidekob. 
Erroneoua  action  of  trial  court  in  proaeen- 
tion  Tor  larceny  in  declining  to  permit  witness 
to  answer  material  questi(»  cannot  be  consider- 
ed by  Court  of  Appeals,  where  there  was  no 
avowal  made  of  what  the  witness  would  say  if 
permitted  to  answer, 

4.  Cbhunai,  Law  «s>40&-Ofrb  to  Brtu 
— SorFicmtoT. 
Offer  to  settle,  made  by  defendant  lodging 
house  keeper,  charged  with  larceny,  to  the  prose- 
cuting witness,  held  insufficient  evidence  to  sus- 
tain conviction. 

8.  CumirAi,  LiAW  «=>1134(4)— Rxvnw  or  Ek- 
BOB  ON  Motion  fob  Nxw  Tbiau 
Since  the  ameodment  of  1910  to  Code  Cr. 
Prac.  i  2S1,  Court  of  Appeals  may  considw  er- 
ror of  trial  court  in  its  rulings  on  motions  for 
new  trial,  and  reveorse  a  conviction,  where  the 
verdict  is  against  the  evidence. 

0.  Labcent  «b>68(1)— QuBsnoir  n>B  Jxntr. 

In  proeecutioQ  of  defendant,  a  boarding 
house  keeper,  for  larceny,  case  held  for  the  jury 
under  circumstantial  evidence. 

Appeal  from  Olrcalt  Court,  McGiadcen 
County. 

Walter  \(Wlams  was  convicted  of  larceny, 
and  he  appeals.  Judgment  reversed,  with 
direction  to  grant  new  triaL 

Crossland  &  Orossland,  of  Paducab,  for  ap- 
pellant. 

Chas.  H.  Morris,  Atty.  Gen.,  and  Henry  P. 
Turner,  Asst  Atty.  Oen.,  for  tbe  Common- 
weal th. 

THOMAS,  3.  The  appellant,  Walter  Wil- 
liams, and  one  Henrietta  Wilson  were  Joint- 
ly Indicted  by  the  grand  Jury  of  McOracken 
county,  accused  of  stealing  $50,  the  property 
of  tbe  prosecuting  witness,  John  O.  Wilson, 
and  upon  bis  separate  trial  be  was  convicted, 
bis  punishment  being  fixed  at  confinement  in 
tbe  penitentiary  for  one  year,  and  from  tbe 
judgment  rendered  on  that  verdict  be  sought  a 
new  trial,  whlcb  was  denied  him,  hence  this 
aroeaL  The  other  defendant,  Henrietta  Wil- 
son, was  first  tried  and  acquitted,  and  it  is 
claimed  on  this  appeal  that  the  verdict  ac- 
quitting her  was  written  upon  tbe  Indictment 
and  tal^en  by  the  Jury  which  tried  api>ellant 
to  the  jury  room  when  considering  its  ver- 
dict in  bis  case. 

Tlie  only  grounds  presented  by  the  motion 
for  a  new  trial  which  we  deem  necessary  to 
consider  on  this  appeal  are:  (1)  Alleged  er- 
ror in  permitting  tbe  jury  to  take  to  Its  room 
tbe  indictment  witb  the  verdict  acquitting 


ai^llanfa  codefendant  ai^>earing  thereon; 
(2)  error  in  refusing  to  permit  a  witness  for 
defendant  to  answer  a  material  question ;  (3) 
that  the  verdict  is  flagrantly  and  palpably 
against  tbe  evidwce. 

[f]  Considering  these  In  tbe  order  named: 
(1)  This  court  has  never  held  that  It  was  re- 
versible error  for  the  Jury  to  take  to  its  room 
tbe  Indictment  upon  whidi  was  written  a 
former  verdict,  even  whoi  tbe  verdict  was 
upon  the  trial  of  the  complaining  defendant, 
much  less  if  it  waa  rendered  upon  the  trial 
of  a  codefendant.  Cargill  v.  Commonwealth, 
93  Ky.  6T8,  20  S.  W.  782,  14  Ky.  Law  Kep. 
517 ;  Herrold  v.  Oommonwealtb,  8  S.  W.  194, 
10  Ky.  Law  Rep.  70;  Vinegar  v.  Common- 
wealUi,  104  Ky.  106,  4«  S.  Wi  510,  20  Ky. 
Law  Rep.  412.  In  the  Herrold  Case  It  was 
urged  before  this  court,  upon  appeal  from  a 
Judgmmt  rendered  on  the  second  trial  of  de- 
fendant, that  it  was  error  for  tbe  jury  to 
take  to  tbe  jury  room  tbe  indictment  with 
tbe  verdict  of  conviction  at  a  former  trial  of 
defendant  written  thereon.  But  tbls  court 
in  disposing  of  that  objection,  after  quoting 
section  278  of  tbe  Criminal  Code,  said: 

"And  as  it  is  usual  and  proper  for  them  [the 
Jury]  to  take  the  indictment,  we  do  not  think 
the  court  erred  in  that  respect,  although  there 
was  written  upon  the  indictment  the  verdict  of 
tlie  previous  jury." 

In  tbe  Vinegar  Case  this  court  went  no 
further  tlurn  to  say,  In  substance,  that  it  was 
improper  practice  to  permit  the  former  ver- 
dict to  be  taken  by  the  Jury  to  the  Jury  room, 
but  it  was  not  held  therein  that  for  the  jury 
to  do  80  would  be  a  reversible  error,  and  tbe 
same  la  true  In  the  Cargill  Casei  But,  how- 
ever tiil,8  may  be,  in  all  of  tbe  cases  it  was 
held  that,  whAterex  the  (dmracter  of  error  it 
be,  tbe  defoidant  oould  not  take  advantage  of 
it  upon  appeal  whai  there  was  no  objectioa 
made  at  the  trial,  and  where  the  question 
was  raised  for  tbe  first  time  in  the  motion  for 
a  new  trial.  In  the  Cargill  Case  upon  this 
point  it  is  said: 

"But  the  appellant  jnade  no  objection,  and  it 
waa  his  business,  as  much  as  that  of  the  other 
side,  to  see  that  the  proper  papers  were  taken  by 
the  Jury,  and,  if  not  iieing  done,  to  call  the 
court's  attention  to  it.  By  proper  vigilance 
upon  his  part  bis  right  of  objectioa  would  have 
been  available  to  him." 

^e  fact  that  tbe  verdict  acquitting  ap- 
pellant's codefendant  in  this  case  was  not 
known  by  appellant's  attorney  to  be  written 
on  the  indictment  at  the  time  tbe  case  was 
submitted  to  tbe  Jury  cannot  affect  tbe  case, 
since  it  was  the  duty  of  the  attorney  to  know 
that  fact,  which  could  have  been  discovered 
by  a  mere  inspection  of  the  indictment  upon 
which  his  client  was  being  tried.  Aside  from 
all  this,  tbe  transcript  filed  In  this  court, 
which  is  certified  by  the  clerk  to  contain  the 
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endjra  record,  nowbere  shows  that  any  such 
verdict  was  Indorsed  anywhere  on  the  iodlct- 
ment 

[t]  In  Gonclndlng  the  discussion  of  this 
ground  it  ml^rht  be  said  that  it  would  be  bet- 
ter practice  not  to  permit  former  verdicts 
written  upon  tlie  indictment  to  be  taken  by 
tbe  Jury  to  the  jury  room,  and  if  the  attri- 
tion of  the  court  should  be  called  to  the  fact, 
it  would  be  bis  duty  to  take  sueh  steps  as 
might  be  necessary  to  prevent  it,  ^tber  by 
withholding:  the  Indictnient  from  tbe  Jnry, 
or  requiring  the  foitaier  verdict  to  I>e  obliter- 
ated in  some  manner. 

[3]  The  testimony  sou^t  to  be  elicited 
b;  the  question  wiilcih  the  court  dedined  to 
permit  the  wltnesB  to  answer  nnder  the  (2) 
ground  of  complaint  was  an  Incriminating 
fact  concerning  the  conduct  of  appellant's 
cod^endant,   Henrietta   WUson.     We  think 
the  fact  aouj^t  to  be  provMi  was  material  to 
appellant's  defense,  hot  th»e  was  no  avowal 
made  of  what  the  witness  would  say  If  per- 
mitted  to  answer,  and  the  error,  although  a 
material  one,  cannot,  under  the  settled  rule 
o(  practice  In  this  court,  be  considered  by  us. 
[4]  llie  (3)  ground  f«r  a  reversal  presents 
a  more  serious  question.    Tbe  testimony  as 
foand  in  the  record  is  In  a  very  much  confus- 
ed condition,  which  largely  arises  from  the 
fact  that  the  witnesses  both  for  the  common- 
wealth and  defendant  In  testifying  used  the 
Ind^nlte  expression  "this  man,"  referring 
either  to  defendant,  the  prosecuting  witness, 
or  some  other,  bat  to  whom   the  witness- 
es thns  referred  we  are  In  several  instanc- 
es unable  to  determine.    From  the  best  we 
can  gather  from  the  reccn:^  the  proeecntlng 
.  witness  wait  to  Paducah  from  UnlMi  Olty, 
Tom.,  arriving  at  the  former  place  about  9 
efdodk  a.  m.,  liavlng  made  the  trip  In  an 
aatoroobUe.    Derendant  conducted  a  boarding 
house.  In  wtaleb  he  provided  lodging  for  both 
aexes.    When  tlie  prosecuting  witness  arriv- 
ed at  Padneah,  he  went  to  dsffendant's  house 
and  engaged  a  room.    At  that  time  he  dalnn 
to  have  paid  for  his  transportation  from  Un- 
ion City  to  Pftdncah,  and  for  a  bed.   He  talk- 
ed awhile  with  a  woman  by  the  name  of 
Cbok,  and  asked  b«r  if  there  was  any  one 
about  thei«  wttta  whom  he  could  pass  the 
time  away,  whereupon  he  was  directed  to 
Henrietta  Wiiaon,  who  appeared  about  that 
time,  and  she  and  tbe  prosecuting  witness, 
Wilson,  &igSigeA  in  conversation  until  about 
1:30  in  tbe  afternoon,  when  they  went  aato- 
mobile  riding.    They  were  gone  on  this  trip 
notll  about  5:30,  when  they  returned  to  de- 
fendant's bouse.    Soon  after  that  they  went 
to  the  room  of  Henrietta  WUson,  and  re- 
mained there  some  16  or  20  minutes,  when  the 
latter  went  away.    Alwnt  9  o'clock  the  de- 
fendant waked  op  the  witness  and  asked  him 
if  he  had  any  money,  and  tbe  witness  an- 
swered in  the  afBrmatlve,  but,  after  searcih- 
iog  for  It,  according  to  Wilson's  testimony, 
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It  was  found  to  be  missing,  and. defendant  In- 
formed him  that  he  suspected  Henrietta  Wll- 
'son  had  taken  It  Afterward  the  prosecuting 
witness  sent  another  person  to  defendant  to 
talk  with  him  concerning  the  loss  of  tbe  mon- 
ey, and  the  defendant  sent  word  that,  in 
order  to  Keep  down  slanderous  reports  cal- 
culated to  give  his  boarding  house  a,  bad 
reputation,  he  would  pay  $15  if  the  matter 
should  be  abandoned.  But  this  was  refused, 
and  a  proposition  was  made  to  defendant  to 
settle  the  matter  If  he  would  pay  $40  which 
he  promptly  declined. 

Henrietta  Wilson  did  not  testify  upon  the 
trial  of  the  defendant  Neither  does  it  ap- 
pear from  the  testimony  of  the  prosecuting 
witness,  Wilson,  that  he  lost  $50  or  any  other 
amount  in  defendant's  house.  All  he  says 
upon  that  subject  Is: 

"Q.  Did  yon  lose  any  money  In  the  city  ef 
Fadueali?  A.  Iiost  $50  and  som«  cents.  Q. 
Here  in  Padncah?    A.  Yes." 

This  is  all  the  testimony  as  to  how  much, 
tf  any,  money  he  had,  or  as  to  where  or 
when  he  lost  any  money. 

From  what  has  been  said  It  Is  manifest 
that  the  one  who  had  the  better  opportunity 
to  take  the  money  was  Henrietta  Wilson. 
She  was  with  the  prosecuting  witness  for 
four  hours  or  more, .  wandering  about  over 
tbe  d.ty  of  Paducah  in  an  automobile  or  else- 
where, for  it  is  evident  that  they  were  at 
places  where  intoxicants  could  be  obtained, 
t)ecause  upon  their  return  the  prosecuting 
witness  was  conslderaMy  Intoxicated.  Mot- 
withstanding  his  condition,  Henrietta  Wilson 
went  with  him  to  the  room,  and  remained 
there  for  15  or  20  minutes.  It  Is  not;  shown 
that  defendant  knew  that  Wilson  had  any 
money,  except  that  it  is  claimed  that  he  was 
present  when  the  automobile  fare  was  paid, 
and  that  he  was  paid  for  the  night's  lodging. 
It  is  not  shown  bow  much  money  was  dis- 
played at  tiiat  time.  The  only  suspicious 
(drcnmstanoa  we  find  in  the  record  is  the  of- 
fer of  defendant  to  pay  the  prosecuting  wit- 
ness fl6.  The  explanation  given  of  this  otter 
Is,  to  our  minds,  reasonable,  since  a  public 
agitation  would  detrimentally  affect  the  rep- 
utation of  defendant's  house,  and  might  re- 
sult in  a  groundless  prosecution  of  him.  But 
whatever  probative  effect  the  ofTer  might 
have  had  in  tills  trial,  we  are  convinced  that 
it  was  necessarily  small,  and  was  at  best  but 
a  suspicious  fact  which,  standing  alone,  Is 
insufficient  to  sustain  the  conviction.  Lucas 
V.  Commonwealth,  14T  Ky.  744,  145  S.  W. 
751 ;  Biankenship  v.  Commonwealth,  147  Ky. 
768,  140  S.  W.  752.  BspedaUy  are  we  sat- 
isfied with  this  condusion  when  the  facts 
show  that  another  (Henrietta  Wilson)  bad 
greater  opportunities  and  was  much  more 
liable  to  have  committed  the  offense  than  de- 
fendant Hall  V.  Commonwealth,  148  Ky. 
42,  147  a.  W.  764. 
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[f]  Since  the  amendment  of  1910  to  section 
281  of  the  Criminal  Code,  this  court  may  con- 
sider on  appeal  the  error  of  the  trial  conrt 
In  its  rulings  upon  motions  for  a  new  trial, 
Prior  to  that  time  it  could  not  do  so;  and, 
if  there  was  any  evidence  looking  to  the 
guilt  of  the  defendant,  however  slight,  this 
court  was  powerless  to  interfere,  and  could, 
under  no  circumstances,  reverse  the  Judg- 
ment because  the  verdict  was  flagrantly 
against  the  evidence.  Since  the  amendment, 
this  court  has  not  hesitated  to  reverse  the 
Judgment  when  the  verdict  was  palpably 
against  the  evidence.  Chaney  v.  Common- 
wealth, 149  Ky.  464. 149  S.  W.  923 ;  Common- 
wealth V.  Boaz,  140  Ky.  715,  131  S.  W.  782; 
Gordon  v.  Commonwealth,  136  Ky.  508,  124 
S.  W.  806;  Ockerman  v.  Commonwealth,  176 
Ky.  753,  197  S.  W.  385;  Martin  v.  Common- 
wealth, 178  Ky.  439,  198  8.  W.  1158;  Davis 
V.  Commonwealth,  154  Ky.  774,  159  S.  W. 
607;  Peay  v.  Commonwealth,  181  Ky.  896, 
205  S.  W.  404;  Hall  v.  Commonwealth,  su- 
pra; Id.,  IK  Ky.  812,  154  S.  W.  397;  Mlnnl- 
ard  V.  Commonwealth,  158  Ky.  216, 164  S.  W. 
804;   Blankenship  v.  Commonwealth,  supra. 

[B]  Although  the  circumstance  above  allud- 
ed to  creates  but  a  suspicion,  and,  standing 
alone,  is  insufficient,  as  we  conclude,  to  sus- 
tain a  conviction,  yet  we  cannot  say  that  it 
did  not  create  a  scintilla  of  evidence  so  as 
to  require  a  submission  of  the  case  to  the 
Jury,  and  we  do  not  think  the  court  should 
have  directed  the  jury  to  return  a  verdict  of 
acquittal. 

For  the  error  indicated,  the  Judgment  is 
reversed,  with  directions  to  grant  the  appel- 
lant a  new  trial,  and  for  proceedings  con- 
sistent with  this  opinion. 


mUJESR  V.  MILLER. 
(Court  of  Appeals  of  Kentucky.    Jan.  17, 1919.) 

1.  HiQSWATs  «B»17,  80,  87— Public  Boad— 

BVIOENCBi 

In  anit .  to  require  defendant  to  remove  a 
gate  built  across  an  alleged  public  county  road, 
hel4  that  road  waa  only  a  passway  of  prescrip- 
tive origin,  and  did  not  affect  defendant's  title, 
except  that  he  could  do  nothing  that  would  un- 
reasonably interfere  with  the  rights  of  those 
using  the  road  as  a  passway. 

2.  Easements  ^=558(3)— Neighborhood  Road 
—Gates. 

Where  outside  boundary  of  defendant's  land 
was  at  low-water  mark,  he  would,  by  erecting 
gate  about  75  feet  from  creek  and  across  neigh- 
borhood road,  which  crossed  creek,  comply 
vritfa  rule  that  owner  of  servient  estate  may 
erect  gates  at  points  where  passageway  enters 
and  leaves  his  land. 

Appeal  from  Circuit  Court,  Logan  County. 


Suit  by  Wm  Miller  ugalnst  John  Miller. 
Petition  dismissed  and  plaintUf  appeals.  Af- 
firmed. 

H.  C.  True,  of  SprtDgfldd,  Tenn^  and  B. 
W.  Davla,  of  Rnaa^vlUe,  for  appellant. 

S.  R.  Orewdson,  of  RnaselivlUe,  for  ap- 
pellee. 

CLARKE,  J.  WhlppoorwUI  creelc  is  the 
dividing  line  between  the  lands  of  plain- 
tiff, now  appellant,  and  defendant  The 
lands  of  both,  and  this  creek,  are  crossed  by 
a  neighborhood  road  which  connects  two 
public  county  raad&  About  a  year  before 
this  action  was  filed  defendant  had  built  a 
fence  with  a  gate  in  it  at  tills  crossroad, 
about  75  feet  back  from  the  creek,  so  as  to 
inclose  his  lands  on  the  side  next  to  plain- 
tiff's land  and  the  creek,  and  this  was  alxmt 
as  near  to  the  creek  and  the  dlvtsioa  line  as 
it  was  practicable  to  bnlld  a  tatce  and  gate 
In  this  suit  plaintiff  sought  to  require  de- 
fendant to  remove  the  gate,  alleging  the  road 
was  a  public  county  road.  Defendant  ad- 
mitted building  die  gate  across  the  road, 
which  he  concedes  has  been  used  as  a  nelgh- 
Iwrhood  passway  for  a  great  many  years, 
but  he  dented  the  road  was  a  public  road 
or  more  than  a  passway  through  his  lands, 
and  alleged  the  necessity  of  the  gate  and 
fence  to  Inclose  his  lands,  me  a£Brmative 
allegations  of  the  answer  were  traversed  of 
record.  The  court  upon  a  trial  dismissed  the 
petition. 

[1]  It  was  conclnstvelT  proven  that  the 
road  or  passway  in  question  had  been  used 
for  move  than  30  years  by  the  neighborhood, 
and  that  upon  occasions  the  parties  living 
upon  and  using  it  had,  by  consent,  worked 
portions  of  it,  espectally  at  the  ford  where 
It  crossed  the  creek,  hot  th«e  ia  no  proof 
whatever  that  it  was  ever  worked  or  con- 
trolled or  considered  as  a  part  of  tlie  coun- 
ty's pnbUc  road  system.  In  fact  the  proof 
negatives  any  sudi  accq;>tanoe  or  recogni- 
tion, formal  or  informal,  by  any  public  au- 
thority. Nor  does  the  proof  show  that  the 
long-continued  use  by  the  neighborhood  or 
public  of  this  way  was  as  a  public  road, 
since  at  many  points  gates  have  been  erected 
across  It  by  the  owners  of  ottier  lands 
through  which  It  ran*,  and  even  under  our 
vei7  liberal  rule  adopted  in  Ril^  r.  Budian- 
an,  116  Ky.  625,  78  S.  W.  637,  26  Ky.  Law 
Rep.  863,  63  L.  R.  A.  042,  8  Ann.  Cas.  78S, 
the  necessary  acceptance  by  the  public  as  a 
pubUc  road  is  not  shown.  Hence  we  con- 
clude it  waa  bat  a  passway  of  preacrlptive 
origin,  and  did  not  affect  defendant's  title 
to  the  land,  and  his  right  to  its  fall  use. 
except  that  be  could  not  do  anytUng  that 
would  unreasonably  interfere  with  the  right 
of  plaintiff  and  others  to  use  it-  as  a  pass- 
way. 
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[2]  2.  Coonsel  for  appellant  concedes  the 
rale  in  Ot\a  state  to  be  that  the  owner  ot  the 
servient  estate  may  erect  gates  at  the  points 
where  the  passway  enters  and  leaves  his 
land  (see  Maxwell  t.  McAtee,  9  B.  Hon.  20, 
48  Am.  Dec.  409 ;  MlUer  y.  Pettit,  127  Ky. 
419,  105  S.  W.  892,  32  Ky.  Law  Kep.  337; 
Evans  y.  Cook,  111  S.  W.  326,  33  Ky.  Law 
Rep.  788;  Balsor  y.  Lyons,  172  Ky.  314,  189 
S.  W.  234),  bat  contends  the  gate  complained 
o{  Is  sot  on  the  outside  tioundary  Une  of  de- 
fendant's land,  and  hence  tbls  case  does  not 
tall  within  that  rule. 

Tbe  gate  is  not  on  the  ontslde  boundary 
line,  and  could  not  be  so  placed  because  that 
line  is  at  low-water  marlc  on  a  large  creek 
that  would  wash  dt  out  as  often  as  erected, 
bat  it  Is  we  think  as  near  that  line  as  prac- 
ticable, and  Its  erection  is  wlthla  the  rule, 
even  If  such  right  is  limited  to  outside  bound- 
ary Hues — a  question  not  here  determined. 
Any  other  holding  would  be  preposterous 
and  especially  hurtful  to  the  plaintiff  as  well 
as  the  defendant,  because  if  defendant  would 
accept  tbe  difficult  burden  of  .maintaining 
Us  gate  at  the  Une,  low-water  mark  on  his 
side  of  the  creek,  even  In  times  of  low  wa- 
ter plalntifl  would  have  to  get  out  of  his 
conveyance  in  tbe  creek  or  on  his  side  of  it 
to  open  the  gate,  which  would,  we  are  sure. 
If  attempted  by  defendant,  call  forth  a  c(»n- 
plaint  from  plaintiff  that  such  a  gate  unrea- 
sonably interfered  with  bis  right  of  way 
through  defendant's  land,  and  both  common 
sense  and  a  fair  interpretation  of  the  rule 
requires  that  a  gate  at  a  Une  in  a  creek  shaU 
be  sufficiently  removed  therefrom  to  permit 
the  owner  of  the  servient  estate  to  avoid 
high-water  dangers  to  tbe  gate,  and  to  per- 
mit the  party  entitled  to  use  the  right  of 
way  to  get  ont  of  his  conveyance  so  as  to 
open  and  close  the  gate  on  the  side  of  the 
creek  where  the  gate  la  located. 

Jadgment  affirmed. 


HURLBZ  ▼.  COimONWIlAI/CH. 

(Court  of  Appeals  of  Kentucky.    Jan.  17, 
1919.) 

1.  HomciDX  «=>848— tRxvsBSAir— TsoHNioAi. 
Ersob— InsTBUcriONs. 
In  prosecution  for  murder  of  sheriff  while 
making  levy  of  execution,  technical  errors  in 
instmctlons  dealing  with  right  of  deceased  to 
lammon  assistance  in  maUBg  levy  could  not 
bare  been  prejudicial,  where  the  real  issue  in 
the  case  was  whether  the  killing  was.  justified  on 
iroond  of  self-defense. 

t  CBnmtAi.  Law  «=3)614(8)-'Iir8TXD(moif»^ 

EVIDKROE. 
An  instruction  not  sustained  by  the  evidence 
ibould  not  have  been  given. 


3.  HoMiciDB  ®=»3(X)(7)— iNarauonoNB— Sku- 
IferENSE— Evidence.  ' 

In  murder  prosecution,  Instruction  that  de- 
fendant should  not  be  acquitted  on  ground  of 
self-defense  if  he  had  first  willfully  and  felbni- 
ouriy  begun  the  difficulty  with  deceased  and 
assaulted  him  with  a  deadly  weapon,  when  not 
necessary  or  when  he  had  no  reasonable 
grounds  to  l>eUeve  that  it  was  necessary  to  pro- 
tect himself,  held  authorised  by  tbe  evidence. 

4.  OannNAi,  Law  403607(2)— CoKTnnTanca— 

CONCRADICTOBT  BVtDENOE. 

Where  witnesses  had  testified  defendant 
said  to  his  father,  "Pap,  by  God,  get  out  of  the 
way,"  refusal  to  pass  case  on  ground  that  ab- 
sent witness  would  testify  that  witnesseB  tes- 
tified on  examining  trial  that  defendant  had 
said,  "Get  out  of  the  way.  Pap,  get  out  of  the 
way,  get  out  of  the  way,"  was  not  error;  the 
discrepancy  between  the  two  statements  being 
so  slight  as  not  to  amount  to  a  material  contra- 
diction. 

Appeal  from  Olrcnlt  Gonrt,  Laurel  Ooonty. 

Robert  Hurley  was  convicted  of  murder, 
and  he  appeals.    Affirmed. 

Hadewood  ft  Johnson,  of  London,  for  ap- 
pdlant. 

Qbas.  H.  Morris,  Atty.  Qen.,  and  D.  H. 
Howerton,  Asst.  Atty.  Gen.,  for  the  Common- 
wealtb. 


CLAY,  O.  Robert  Huiiey  waa  convicted  of 
murder  and  given  a  Ufte  sentence  In  tbe  peni- 
tentiary.   He  appeals. 

Some  time  prior  to  the  homicide,  an  eKecu- 
ticm  for  cost  in  a  case  m  whldi  judgment  had 
been  rendwed  against  defendant  was  placed 
In  the  hands  of  Robert  Bversole,  a  deputy 
sheriff  of  Laurel  county.  On  the  morning  of 
December  29,  1916,  £)yenole  went  to  tbe 
hames  of  Grant  Johnson  and  W.  A.  Sears 
and  dct)utized  them  to  go  with  him  to  assist 
him  in  coUecting  the  executiaa-,  or  in  levying 
the  same  upon  the  property  of  the  defeikdant. 
They  reached  the  home  of  the  doCendant 
about  0  o'clock.  Upon  their  arrival,  the  de- 
fendant Invited  them  into  his  home,  but  the 
officer  and  his  aantstants  declined  to  go  in. 
Bversoto  then  told  the  defendant  that  he 
had  an  execution  for  the  costs  in  the  hog 
case  and  wanted  to  know  what  defendant 
was  going  to  do  about  it.  Defendant  in- 
formed him  that  be  did  not  have  the  money 
and  that  he  had  been  "hounded"  about  that 
hog  case  as  much  as-  he  was  going  to  be. 
EWersole  then  told  him  that  he  would  have- 
to  levy  upon  his  property.  Defendant  replied 
that  there  was  nothing  for  Eversole  to  levy 
upon  exc^t  defendant  hlms^f.  However, 
defendant  says  that  Eversole  did  not  speak 
of  levying  the  execution,  and  tliat  he  told 
Eversole  that  be  would  try  to  go  to  London 
and  see  if  he  could  not  get  ,the  money  to 
pay  it.  After  this  conversation,  E>versole, 
Johnson,  and  Sears  left  defendant's  house  and 
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went  toward  defendant's  mlli,  for  the  par- 
pose  of  levying  upon  it    Johnson  was  left  be- 
hind to  advise  defendant  not  to  foUow  them, 
and  stopped  on  uie  way  toward  the  mill,  but 
out  of  sight  of  defendant's  residence.    Ever- 
sole  and  Sears  went  to  the  mill,  and,  after 
oi>enlng  the  boiler  door,  began  to  look  aroand 
for  some  boards  on  which  to  tack  the  notice 
of  the  levy.    Sears  then  went  to  a  neighbor's 
bouse  near  by  to  prooore  hanuner  and  tacks. 
.  Eversole  remained  at  the  mllL    While  they 
were  In  these  i»sltlons,  Johns(Mi  observed  the 
defendant  anprot^chinK  with  a  gun.     Upon 
coming  near  Johnson,  defendant  said,  "Wliat 
are  yon  doing  here?"    Johnson  said,  "Noth- 
ing."    Defendant  then  ordered  Johnson  to 
keep  his  hands  out  of  bis  pockets  and  get  ont 
of    his    possessions.      The    defendant    then 
inarched  Johnson  down  the  bank  and  through 
the  gate  into  the  county  road.    When  John- 
son had  reached  the  road,  Eversole  saw  the 
defendant  on  the  bank  above  the  inlU  with 
his  gun.    At  this  point,  the  evidence  la  con- 
tradictory.   According  to  Sears  and  Johnson, 
the  defendant,   as  he  approached  the  mill, 
commanded  Eversole  to  leave  his  possessions. 
EWersole  stepped  up  in  the  direction  of  de- 
fendant, with  his  gloves  on  and  without  any 
weapons  in  his  hands,  and  a^ed  defendant 
not  to  do  that.    The  defendant  then  badted 
up  the  hill  so  as  to  be  above  the  gate.    His 
father  was  near  the  line  between  him  and 
Eversole,  and  he  told  his  father  two  or  three 
times  to  get  out  of  his  way.    After  his  father 
had  stepped  aside,  defendant  flred  one  shot 
and  killed  Eversole.    At  that  time  Everscde's 
pistol  was  In  his  pocket  and  he  made  no  at- 
tempt to  shoot  the  defendant    However,  ac- 
cording to  the  evidence  of  the  defendant  and 
three  or  four  other  witnesses,  Eiversole  was 
advancing  toward  him  with  his  pistol  In  his 
band  in  a  threatening  manner,  and,  Jost  «a 
be  was  getting  ready  to  shoot  the  defendant, 
defendant  flred  the  fatal  shot   After  the  shot 
was  flred,  the  deceased  was  carried   to  a 
neighbor's  house,  where  he  died  In  about  30 
minutes.    Defendant  then  left  his  home  and 
went  to  Jackson  county,  where  he  remained  | 
four  or  fire  weeks  under  an  assumed  munej 
before  he  was  arrested.    He  says,  however,  i 
that  he  did  this  because  the  Eversoles  were  i 
very  nnmeroos  and  he  was  afraid  of  them. 
[1]  Tlie  greater  portion  of  the  brief  of 
counsel  for  the  defendant  Is  taken  up  with  a 
discussion  of  alleged  verbal  Inaccuracies  Inj 
thoee  instmctlons  dealing  with  the  right  of 
the  deceased  to  summon  Johnson  and  Sears ; 
to  assist  him  in  making  the  levy.    While,  on 
the  whole,  we  conclude  that  these  Instruc-' 
tlons  were  correct  we  do  not  see  how  any  I 
technical  error  In  them  could  have  been  prej- 1 
udldal  to  the  defendant.  In  view  of  the  fkct 
that  the  case  tamed  on  what  actually  took  | 


place  between  the  defendant  and  Sversole  at 
the  time  of  the  shooting.  The  real  issue  was 
whether  the  defendant  willfully  and  feloni- 
ously shot  and  killed  the  deceased,  or  the 
homicide  was  Justifiable  on  the  ground  of 
self-defense.  The  instructions  on  this  phase 
of  the  case  are  in  the  nsual  form  and  are 
criticized  solely  on  the  ground  that  the  court 
erred  in  qualifying  the  self-defense  instruc- 
tion by  adding  the  following: 

"Unless  you  shall  further  believe  from  tb« 
evidence,  beyond  a  reasonable  doubt,  that  the 
defendant  first  willfully  and  feloniously  began 
a  difficulty  with  the  deceased,  and  assaulted  him 
with  a  deadly  weapon  with  intent  to  kill  him, 
when  it  was  not  neeesaary,  and  when  defendant 
had  no  reasonable  grounds  to  believe  it  neces- 
sary to  protect  hiniself  from  immediate  danger 
of  death  or  great  bodily  harm,  or  which  rea- 
sonably appeared  to  him  about  to  be  infiicted 
upon  him  by  said  Eversole,  and  that  the  de- 
fendant thereby  brought  on  such  danger  to 
himself,  if  you  believe  from  the  evidence  any 
such  danger  existed,  then,  in  that  event,  the 
Jnry  should  not  acquit  the  defendant  on  the 
gronttds  of  self-defense  or  apparent  necessity." 

[2,  S]  Of  course.  If  the  daose  qaalifylng 
the  self-defense  instruction  had  not  been  sus- 
tained by  the  evidence,  it  should  not  have 
been  given.  Baiter  v.  Commonwealth,  159 
Ky.  304,  166  S.  W,  981.  But  If  the  evidence 
for  the  commonwealth  be  true,  the  defendant 
first  brought  on  the  difficulty  by  assaulting 
the  deceased  with  a  deadly  weapon,  when  be 
was  In  no  real  or  apparent  danger.  Hence 
the  evidence  was  sulBcient  to  aathorise  the 
qualifying  clause.  Harris  v.  Commonwealth, 
140  Ky.  41,  130  S.  W.  801. 

[4]  It  Is  next  insisted  that  the  coart  erred 
In  not  passing  the  case  until  the  return  of 
the  sherUr,  W.  H.  Steele,  who  bad  be«a  sent 
to  Harlan  county.  It  appears  that  the  wit- 
nesses Johnson  and  Sears  testified  in  the  ci^ 
cult  court  that  the  defendant  said  to  bla 
father  at  the  time  of  the  killing,  "Pap,  by 
God,  get  out  of  the  way."  Defendant's  counsel 
avowed  that  if  the  sheriff  were  present  he 
would  testify  that  these  two  witnesses  stat 
ed,  <m  the  examining  trial,  that  defendant 
said  to  his  father,  "Uet  out  of  the  way.  Pap 
get  out  of  the  way,  get  out  of  the  way."  Xol 
only  was  this  discrepancy  In  the  testimony  ol 
Johnson  and  Sears  testified  to  by  the  couutj 
Judge  and  two  deputy  sherUTs,  but  It  Is  apj 
paruit  that  the  difference  between  the  tw< 
statements  is  so  slight  as  not  to  amount  to  i 
material  contradiction.  That  being  true,  tin 
refusal  of  the  court  to  pass  the  case  cannoj 
be  regarded  as  prejudicial  error.  { 

Upon  the  whole,  we  find  no  error  In  thi 
record  entitling  the  defendant  to  a  revers^ 
f^  the  Judgment.  ] 

Judgment  affirmed. 
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PHELPS  et  aL  t.  JOHNSON. 

(Conrt  of  Appeals  of  Kentacky.    Jan.  16, 1919.) 

1  Appeai,  ,akd  Ebbob  «=335&— Obdebs  Ap- 
FEAI.ABIX— Amount  in  Contbotkbst— "Ti- 
tle TO  Real  Pbopebtt." 
Where    amoimt   in   controTeray   waa   only 
S188,  with  interest,  that  plaintiff  vas  attempt- 
ing to  enforce  a  mortgage  on  real  estate,  and 
that  trial  court  adjudged  a  lien,  did  not  confer 
upon  appellants  ipso  facto  the  right  of  appeal, 
beause  the  mortgage  was  not  a  statutory  Hen 
and  the  title  to  the  real  property  was  not  di- 
rectly inrolTed  within  tiie  meaning  of  Ky.  St. 
{950. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Title  to  Real  Es- 
tate.] 

2.  Appkai.  and  Ebbob  «s>3Q&— OBAnnifs  Ap- 

PKAtr— POWXB  OF  TbIAL  ConKT. 

.\.  trial  court  is  withoat  power  to  grant  an 
appeal  where  amount  in  controversy  is  less 
than  4>500,  though  over  $200,  unless  title  to 
land,  right  to  an  easement  in  land,  or  the  right 
to  enforce  a  statutory  lien  on  land  are  directly 
involved,  under  Ky.  St.  {  960. 

3.  Appeal  and  Ebbob  C=s>351>— Obdebs  IRe- 
viEWABLE— Amount  in  Contbovebsy. 

If  no  appeal  is  attempted  to  be  granted  be- 
low, where  the  amount  in  controversy  is  less 
than  $500,  or,  having  been  granted,  is  abandon- 
ed, filing  of  the  record  in  office  of  derk  of  Su- 
preme Conrt  will  be  treated  as  a  motion  for 
appeal,  bnt  if  ^pellant  relies  upon  an  appeal 
attemirted  to  be  granted  below,  dismissal  will 
be  granted  without  consideration  of  the  merits 
of  the  case,  under  Ey.  St.  i  950. 

4.  Afpeal  and  Ebbob  «=9S59-Obdeb8  Ap- 
PKALABu:— Amcont  in  Contkovebst. 

Where  an  appeal  is  desired  in  a  case  where 
the  amonnt  in  controversy  is  less  than  $500,  the 
proper  practice  is  to  file  the  record  in  the 
office  of  the  clerk  of  the  Supreme  Court  and 
enter  motion  for  appeal,  which  motion  wiQ  be 
passed  upon  after  examination  of  record  and 
a  consideration  of  the  case  on  its  merits,  under 
Ky.  St  f  960. 

Appeal  from  CiTcalt  Court,  Christian 
Oonnty. 

Action  by  L.  A.  Johnson  against  Sylvia 
Phelps  and  others.  Judgment  for  plaintiff, 
aai  defendants  appeal.   Appeal  dismissed. 

Trimble  &  Bell,  of  HopklnsrUle,  for  app^- 
lanta. 

I^inton  A  C9aric,  of  Hoi^nsrllle,  for  appel- 
lee. 

SAMPSON,  J.  This  action  was  commenced 
la  fbe  CSiristian  drcttlt  court  to  recover  on  a 
note  for  f200,  and  to  enforce  a  mortgage  on 
a  small  house  dnd  lot  in  Hopklnsvllle,  execut- 
ed to  aecnre  the  note.  A  decree  was  entered 
Id  favor  of  fiie  plaintiff  for  $18S  and  inter- 
>^,  a  ptirt  of  the  note  only,  and  adjudged  the 


real  property  subject  to  the  mortgage  Hen. 
From  that  Judgment  appeal  was  prayed  and 
granted  tn  the  court  below.  While  the  ques- 
tion is  not  made  in  the  record,  we  appre- 
hend that  appellants  were  not  entitled,  as 
matter  of  right,  to  an  appeal  in  this  case  un- 
der section  950,  Kentucky  Statutes,  and,  this 
being  so,  the  court  below  was  without  power 
to  grant  an  appeal.  As  provided  in  said  sec- 
tion when  the  amount  in  controversy  is  less 
than  $500  and  as  much  as  $200,  "a  party  de- 
siring to  prosecute  an  appeal  may  do  so  upon 
paying  the  tax  and  filing  the  record  •  »  * 
in  the  time  and  manner  provided  in  other 
like  cases,  and  entering  a  motion  that  the' 
appeal  be  granted"  in  this  court.  If  after 
examination  of  the  record  the  court  is  of 
opinion  that  the  appeal  should  not  be  grant- 
ed, the  motion  will  be  overruled. 

[1]  The  amount  In  controversy  in  this  case 
is  only  $188,  with  interest  The  mere  fact 
that  appellee  is  attempting  to  enforce  a  mort- 
gage on  real  estate,  and  the  trial  court  has 
adjudged  a  lien,  does  not  confer  upon  appel- 
lants, ipso  facto,  the  right  of  appeal,  because 
the  mortgage  is  not  a  statutory  lien  and  the 
title  to  real  property  Is  not  directly  involved. 
It  will  be  observed  that  the  section  of  the 
statute  to  which  reference  is  made  expressly 
allows  an  appeal  where  a  statutory  lien  is 
involved,  and  with  equal  clearness  denies  an 
appeal  where  a  lien  by  contract  only — such 
as  a  vendor  or  mortgagee  holds — is  being  en- 
forced, if  the  amount  in  controversy  is  less 
than  the  sum  fixed  by  statute. 

As  said  in  Gering  v.  Hoke  et  al.,  104  Ky. 
722,  176  S.  W.  210,  an  ai^ieal  granted  by 
the  lower  court  is  without  force,  where  the 
amount  in  controversy  is  less  than  $S0O,  even 
though  a  mortgage  or  vendor's  lien  is  ad- 
Judged  against  real  estate.  The  appeal  must 
be  sought  here,  else  it  will  be  dianissed. 
While  in  that  case  the  court  varied  in  the 
rule  In  order  to  expeditiously  dispose  of  the 
appeal,  and,  treating  the  record  as  a  motion 
by  the  plaintiff  for  an  appeal,  dismissed  the 
appeal  on  the  merits,  the  statute,  as  well  as 
the  established  rule,  does  not  allow  tlils  court 
%o  take  Jurisdiction  where  the  amount  is  less 
than  $500  and  dispose  of  the  case  on  its  mer- 
its, unless  the  title  to  land  or  the  right  to  an 
easemei^  therein  be  directly  involved,  or  a 
statutory  lien  on  land  is  sought  to  be  en- 
forced. 

12-4]  In  other  words,  a  trial  court  is  with- 
out power  to  grant  an  appeal  where  the 
amount  in  controversy  is  less  than  $500, 
though  over  $200,  unless  (1)  the  title  to  land 
be  directly  Involved;  or  (2)  the  right  to  an 
easement  in  land  be  directly  involved ;  or  (3) 
the  right  to  enforce  a  statutory  lien  on  land 
be  directly  Involved.  Neither  case  exists 
here.  In  other  case,  where  the  amount  is 
less  than  $600,  except  where  an  injunction  is 
sought,  will  an  appeal  granted  by  the  circuit 
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court  be  recognized  In  this  court.  The  appeal 
o)ust  be  sought  In  this  court  Gering  y.  Hoke 
et  al.,  164  Ky.  722,  176  S.  W.  210.  For  dla- 
cussion  for  right  of  easement  see  Haynes  v. 
Adslt.  167  Ky.  443,  180  S.  W.  536 ;  U  Sc  E. 
By.  Ck).  V.  Grlgsby,  176  Ky.  727,  197  S.  W. 
40S.  If  no  appeal  Is  attempted  to  be  granted 
below,  or,  having  been  granted,  is  abandoned, 
the  filing  of  the  record  In  the  office  of  the 
clerk  of  this  ooart  will  be  treated  as  a  mo- 
tion ft>r  appeal;  but,  if  the  appellant  relies 
upon  the  appeal  attempted  to  be  granted  be- 
low, a  dismissal  wiU  be  ordered  without  a 
consideration  of  the  merits  of  the  case.  The 
-  proper  practice  Is  to  file  the  record  in  the  of- 
fice of  the  clerk  of  this  court  and  enter  mo- 
tion for  ah  appeal,  which  motion  will  be  pass- 
ed upon  after  an  examination  of  the  record 
and  a  consideration  of  the  case  on  Its  merits. 
Searcy  v.  Golden,  180  Ky.  324,  202  S.  W.  486; 
Carter  County  Bank  v.  Eifort  et  al.,  179  Ky. 
232,  200  S.  W.  S42 ;  City  of  Covington  v.  Sul- 
livan et  al.,  172  Ky.  B34, 189  S.  W.  709;  Mat- 
ney  et  al.  v.  Edmonds  et  al.,  179  Ky.  243,  200 
S.  W.  365 ;  Haynes  v.  Adslt,  supra ;  llnsley 
v.  Jones,  160  Ky.  279,  183  S.  W.  549 ;  Davis 
et  aL  V.  Davis  et  al.,  178  Ky.  779,  199  S.  W. 
1075;  L.  &  El  By.  Co.  V.  Grigsby,  176  Ky. 
727,  197  S.  W.  408. 

We  regret,  after  examining  the  record  and 
considering  the  case  on  its  merits,  that  we 
are  not  privileged  to  grant  an  appeal  and 
reverse  the  Judgment. 

Appeal  dismissed. 


8ACKBTT  V.  JEFFRIES  et  al. 
(Court  of  Appeals  of  Kentneky.   Jan.  14, 1919.) 

1.  Adverse  Possession  «=»13— Actual  Pos- 
session. 

Title  by  adverse  possession  can  only  be  ac- 
quired by  the  actual  holding  and  enjoyment  of 
land  under  a  daim  of  right  which  is  opposed  to 
or  inconsistent  with  any  otner  claim. 

2.  Advebsb  Possession  <®=>44^Natubb  of. 

Possession  to  give  title  by  adverse  posses- 
sion must  not  only  be  actual  but  must  be  open, 
notorious,  continuous,  adverse,  and  peaceful  for 
every  hour  of  every  day  of  the  whole  15-yeBr 
period. 

8.  Advebse  Possession  ^=>57  —  CoNTiNtrrrT 
OF  Possession. 
One  who  asserts  title  by  adverse  possession 
must  affirmatively  show  continuity  of  posses- 
sion. 

4.  Adverse  Possession  €=»43(2)— Tacking. 

Different  and  distinct  periods  of  possession 
cannot  be  added  to  establish  a  bar  so  as  to 
constitute  title  by  adverse  possession. 

6.  Advebse  Possession  «=»46— ConriNtnTT— 
Intebbuptive  Possession. 
Where  defendant's  possession  of  land  was 
not  continuous,  the  land  at  times  being  occupied 


by  tenants  and  at  other  times  being  unoccupied, 
and  where  there  was  nothing  done  upon  land  to 
affirmatively  show  that  some  one  other  than  th« 
legal  title  holder  was  in  possession  and  claim- 
ing adversely,  defendant  did  not  acquire  title 
thereto  by  adverse  possession. 

6.  QuxBTiRO  Tm;B  «s»12(6)  —  Kbcessitt  or 
Possession— Waives. 
In  action  to  quiet  title  where  defendant  as- 
serted ownership  of  land  and  prayed  to  have 
his  title  quieted*  he  could  not  complain  of 
court's  jurisdiction  on  the  ground  that  plaintiS 
was  not  in  actual  possessfon  at  time  of  com- 
mencement of  action. 

Appeal  from  Oircalt  Court,  Harlan  County. 

Action  by  Mary  H.  Jeffries  and  others 
against  F.  M.  Sackett  Judgment  for  plain- 
tiffs, and  defendant  appeals.    Afllrmed. 

Cleon  K.  Calvert,  of  Hyden,  for  appelant 
Jas.  H.  Jeffries  and  MetcaU  ft  Jeffries,  all 
of  Plnevllle,  for  appellees. 

SAMPSON,  J.  This  Utigation  results  pri- 
marily from  the  misemployment  of  the  word 
"trustee" — a  word  having  a  fixed  definite 
meaning  in  the  common  law  of  this  country 
and  of  England — ^by  the  purchaser  of  land. 
E.  H.  Patterson  purchased  several  hundred 
separate  tracts  of  land  in  Bell  and  adjacent 
counties  in  the  years  18S9  and  1S90;  the 
deeds,  at  his  suggestion  and  against  the  ad- 
vice of  counsel,  being  made  to  "£>.  H.  Pat- 
terson, trustee."  From  the  evidence  we  are 
thoroughly  convinced  that  Patterson  was  not 
trustee  for  any  one  in  the  purchase  of  the 
land,  but  added  the  word  after  his  name  for 
the  sole  purpose,  as  be  stated,  of  lending 
importance  and  seeming  strength  to  his  land 
manipulations.  In  explanation  and  Justifica- 
tion, be  pointed  to  the  fact  that,  while  he 
was  engaged  In  purchasing  the  lands  in  ques- 
tion, an  English  syndicate  with  large  capital , 
was  acquiring  lands  in  the  same  territory  in 
the  name  of  an  individual  as  trustee,  and 
that  this  word  "trustee,"  thus  introduced  and . 
vouched  for,  appeared  to  carry  some  mystic 
charm  which  Inspired  confidence.  He  there- 
fore attached  it,  and  wholly  uaintentioaaUy| 
engaged  himself  in  a  tangled  web  of  litiga-' 
tlon. 

The  facts  are:  He  entered  into  an  agree-i 
ment  with  a  New  York  syndicate,  afterwardi{ 
incorporated  under  the  name  of  Kentucky 
Coal,  Iron  &  Development  Company,  to  seH 
them,  at  $19  per  acre,  certain  coal-bearini 
lands  then  owned  by  him,  and  all  other  landl 
he  might  acquire  in  the  counties  named,  not 
to  exceed  100,000  acres.  The  price  was  to  M 
paid  $7  in  cash,  and  $12  in  stock  of  tbe  com 
pany.  At  this  price  Patterson  was  able,  aft 
er  paying  all  expenses,  to  realize  a  substaii 
tlal  profit  on  the  property.  Being  a  man  « 
moderate  means,  Patterson  was  compelled  U 
transfer  the  lands  to  the  company  and  coUeo 
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the  purchase  price  as  fast  as  be  oonld  get 
together  an  acreage  of  sufficient  size  to  war- 
rant Bnch  Action,  because  be  needed  tbe 
money  witb  wbicb  to  buy  other  lands  to  be 
tarned  In  like  manner.  Finally,  the  land 
boom  subsided,  leaving  Patterson  with  many 
tracts  of  land  under  contract,  only  paid  for 
In  part,  and  the  company  refused  to  accept 
or  pay  for  other  lands.  Differences  then 
arose  between  Patterson  and  the  company 
which  need  not  here  be  related.  In  the 
meantime,  Patterson  acquired  a  tract  of  236 
acres  In  Harlan  county  near  the  Leslie  coun- 
ty line  from  H.  N.  Fultz.  It  was  surveyed 
and  title  abstracted  In  the  same  manner  as 
otiier  tracts  acquired  about  the  same  time. 
The  deed  was  made  to  '%.  H.  Patterson,  trus- 
tee," as  was  all  the  others.  But  the  other 
tracts,  or  nearly  all  to  which  Patterson  per- 
fected his  title,  were  transferred  by  deeds 
to  the  Kentucky  Coal,  Iron  ft  Development 
Company.  Patterson,  however,  made  no  deed 
to  the  company  for  the  FultE  tract,  and  it 
Is  now  the  bone  of  contention. 

In.  1892  the  Kentucky  Coal,  Iron  &  Devel- 
opment Company  conveyed  all  tbe  Uuids  to 
which  reference  Is  above  made,  except  the 
R.  N.  Fultz  tract,  to  a  Belgian  corporation, 
styled  Central  Appalachian  Company,  and  in 
1894  the  Belgian  company  conveyed  the  same 
tracts  to  the  International  Development  Com- 
pany, an  American  concern,  and  in  1901  the 
International  Company,  by  commission,  pur- 
suant to  certain  court  proceedings,  conveyed 
all  the  lands  ftf<wesald,  Including  the  Fultz 
tract,  to  the  Kentucky  Coal  Lauds  Comt>any, 
Incorporated.    This  was  the  first  time  that 
the  Fultz  tract  was  included  in  the  chain  of 
conveyance.    The  Kentucky  Coal  Lands  Cont- 
pany  in  1913  conveyed  the  Fultz  tract  with 
others  to  appellant  Sackett,  and  thereafter 
this  action  in  equity  was  instituted  by  Mrs. 
Mary   H.   Jeffries,  the  only  Child  and  heir 
at  law  of  E.  H.  Patterson,  deceased.  Joining 
her  husband  and  her  mother,  Mrs.  Patterson, 
as  plaintUIs,  against  appellant  Sackett,  alleg- 
ing ownership  and  actual  possession  of  tbe 
Fultz  tract,  and  praying  that  her  title  be 
quieted   thereto,  and  that  the  deeds   from 
the  International  Company  et  se<iuentla  be 
canceled  and  annulled  In  so  far  as  they  at- 
tempted to  convey  title  to  the  Fultz  tract 
By  the  answer  it  Is  alleged  that  Patterson 
was  the  agent  of  tbe  Kentucky  Coal,  Iron  & 
Development  Company   in  the  purchase  of 
the  lands  transferred  to  it,  including  the 
Fultz  tract,  and  that  he  took  title  to  and 
held  the  Fultz  tract  as  trustee  for  the  use 
and  benefit  of  said  corporation;    and  that 
appellees,  who  are  the  heirs  of  £.  H.  Pat- 
terson, occupy  the  same  status  and  bearing 
towards  the  corporation  and  Its  vendees  as 
respects   this  land.    The  defendant  .Sackett 
also  relied  upon  adverse  possessioo.    By  the 
third    paragraph   of  the  answer,   defendant 
asserts  tbat  plainttffs  have  been  constantly 


giving  it  out  In  speech  that  tbej  a^  tbe  own- 
ers of  the  tract  described  In  the  petition ; 
that  this  Is  without  foundation  in  fact  or 
law ;  that  it  casts  a  cloud  upon  tbe  title  of 
the  defendant  Sackett  to  the  lands  in  ques- 
tion, and  injures  and  Impairs  his  use  and 
enjoyment  thereof,  while  rendering  the  lands 
of  less  vendible  value,  and  he  seeks  to  have 
the  cloud  removed  by  the  court  quieting  the 
title  In  him.  The  prayer  of  tbe  answer  Is, 
among  other  things: 

"That  he  be  now  forever  quieted  in  bis  title 
to  and  possession  of  said  land  as  against  all 
claims  of  the  plaintiSs,  Mary  H.  Jeffries,  James 
H.  Jeffries,  and  Emma  D.  PatteTSon." 

Appellant  Insists  that  the  Judgment  should 
be  reversed:  (1)  Because  the  land  in  ques- 
tion was  purchased  by  Patterson  acting  as 
agent  for  the  Kentucky  Coal,  Iron  &  Devel- 
opment Company,  and  held  by  him  and  his 
heirs,  the  plaintiffs,  for  the  use  and  benefit 
of  said  company  and  Its  successors  In  title; 
(2)  because  Sackett,  together  with  others  un- 
der whom  he  claims,  had  acquired  title  to 
this  land  by  adverse  possession'  prior  to  tlie 
Instltatlon  of  this  actions  (3)  the  plaintiffs 
below  were  not  In  the  actual  possession  of 
the  lands  at  the  time  of  the  commencement 
of  this  action  and  cannot,  therefore,  main- 
tain an  equitable  proceeding  to  quiet  title. 

[1-4]  Having  already  disposed  of  the  first 
contention,  we  will  now  proceed  to  consider 
the  second — adverse  possession.  Title  by  ad- 
verse possession  can  only  be  acquired  by  the 
actual  holding  and  enjoyment  of  land  under 
a  clalnK  of  right  which  is  opposed  to  or  In- 
consistent with  any  other  claim.  No  posses- 
sion of  land  is  sufficient  to  ripen  Into  title 
unless  the  holding  has  been  such  as  to  furnish 
the  plaintiff  a  cause  of  action  for  the  recov- 
ery of  the  lands  every  day  during  the  15-year 
period.  Possession  must  not  only,  be  actual, 
but  it  must  be  open,  notorious,  continuous, 
adverse,  and  peaceful  for  every  hour  of  every 
day  of  the  whole  15-year  period.  It  Is 
therefore  incumbent  upon  one  asserting  title 
by  adverse  possession  to  show  affirmatively 
contlnnity  of  possession,  and  falling  in  this 
bis  cause  must  fall.  In  this  case  there  are 
several  periods  of  a  year  or  less  in  which 
Sackett  and  his  predecessors  did  not  have 
actual  possession  of  the  lands  in  controversy, 
or  any  part  thereof,  during  the  period  of 
16  years  upon  which  he  relies  for  the  perfec- 
tion of  his  title.  In  fact,  there  was  no  pe- 
riod of  15  years  from  the  time  Patterson 
dealt  with  the  Kentucky  Coal,  Iron  &  Devel- 
(4)ment  Company,  In  1890,  up  to  the  bringing 
of  this  action,  in  which  the  appellant  and 
his  predecessors  in  title  had  the  actual  pos- 
session continuous  and  uninterrupted  of  said 
tract  of  land.  There  was  no  color  of  title 
in  apiiellant  and  bis  predecessors  until  1901, 
if  indeed  then,  and  this  action  was  instituted 
in  October,  1913.  Different  and  distinct  pe- 
riods of  possession,  such  as  Is  disclosed  by 
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this  record,  cannot  be  added  to  establish  a 
bar  so  as  to  constitute  title  by  adverse  pos- 
session. White  ▼.  McNabb,  140  Ey.  820,  131 
S.  W.  1021;  Sparks  v.  Jackson,  142  Ky.  17, 
133  S.  W.  950. 

[S]  On  the -lands  in  question  are  three 
small  houses  and  two  or  more  fields.  The 
houses  were  occupied  at  the  time  Fultz  sold 
the  land  to  Patterson,  and  the  fields  and 
fencing  around  them  were  there  at  said  Qrae. 
During  the  land  boom,  nobody  paid  any 
attention  to  the  occupancy  of  the  surface  of 
the  land,  because  it  was  chiefly  valuable  for 
Its  mineral.  S'everal  years  after  the  boom, 
agents  of  appellant's  predecessors,  by  mis- 
take and  thinking  that  the  land  had  been 
conveyed  by  Patterson  to  their  predecessors 
In  title,  took  possession  of  the  Fulta  tract 
and  rented  It  for  short  periods  at  a  time. 
The  tenants  sometimes  occupied  the  lands 
and  sometimes  did  not  At  least,  there  are 
two  or  three  breaks  or  periods -of  time  cov- 
ering months  in  which  no  one  lived  upon 
the  boundary  in  question.  The  old  fencing 
that  was  on  the  farm  at  the  time  Patterson 
acquired  title  continued  in  part,  and  so  like- 
wise did  the  houses  and  other  Improvements. 
There  was  nothing  done  upon  the  farm  which 
was  calculated  to  excite  interest  or  afllrm- 
atively  show  that  some  one  other  than  the 
legal  title  holder  was  in  possession  and 
claiming  adversely,  unless  these  things  were 
manifested  to  the  occasional  visitor,  who  hap- 
pened to  find  a  tenant  in  possession ;  but  the 
mere  fact  that  one  found  the  old  fencing, 
houses,  and  other  Improvements  on  the  places 
which  were  there  at  the  time  Patterson  ac- 
quired title,  were  not  sufficient  to  put  him 
on  notice  that  another  was  claiming  adverse- 
ly to  the  paper  title,  unless  Qiere  was  sonve 
one  in  actual  possession ;  that  frequently 
there  were  gaps  in  the  fence,  or  a  whole  line 
of  it  down,  and  this,  too,  at  times  when 
there  wati  nobody  In  actual  possession.  We 
therefore  conclude  that  the  facts  of  this  case 
with  respect  to  the  adverse  holding  of  Sack- 
ett  and  his  predecessors  were  not  such  as  to 
ripen  their  daim  Into  title. 

[I]  Thhrd.  It  is  a  well-established  rule 
that  a  plaintiff  cannot  maintain  an  action 
in  equity  to  quiet  title  to  land,  unless  he  be 
In  the  actual  possession  thereof  at  the  time 
of  the  commencement  of  the  action;  but 
there  is  this  exception  to  the  rule:  Where 
the  defendant  asserts  claim  of  ownership  to 
the  land  in  controversy  and  prays  to  have 
his  title  thereto  quieted,  the  trial  court  ac- 
quires Jurisdiction  of  the  entire  controversy 
and  may  properly  decide  the  case  on  its  mer- 
its, regardless  of  whether  or  not  the  plain- 
tlft  was  in  the  actual  possession  of  the  land 
at  the  time  the  suit  was  instituted.  "Where 
the  defendant  asserts  his  title  to  the  land 
and  prays  Judgment  quieting  his  title,  he 
cannot  complain  that  the  court  settles  a  con- 


troversy which  he  asked  to  be  settled,  al- 
though It  may  be  settled  against  him."  Hall 
V.  Hall,  140  Ky,  817,  140  S.  W.  1128;  Fox 
V.  Comett,  124  Ky.  130,  02  S.  W.  058,  20  Ky. 
Law  Rep.  246;  Johnson  v.  Farrls,  140  Ky. 
435, 131  8.  W.  183.  The  defendant  by  his  aa- 
swer  in  this  case  asserted  title  in  himself  to 
the  lands  in  controversy.  In  a  separate  para- 
graph he  stated  facts  which  established  his 
right  to  have  his  title  quieted  as  under  sec- 
tion 11,  Kentucky  Statutes,  and  his  prayer 
is  in  part  that  his  title  be  quieted.  It  there- 
fore follows  that  he  is  not  now  In  position 
to  complain  that  the  court  took  Jurisdiction 
of  the  controversy  and  determined  the  ques- 
tion of  superior  title,  even  though  plaintiff 
was  not  In  the  actual  possession  of  the  lands, 
which  is  doubtful.    * 

No  error  appearing  to  the  prejudice  of  the 
appellant,  the  Judgment  Is  affirmed. 


TAYLOR  V.  COMMONWEALTH. 

(Court  of  Appeals  of  Kentucky.     Jan    15 
1910.) 

1.  Criminai,  Law    «:A562<3)  —  Cowvicnox 

ON    ClBCUMSTANTIAI,  EVIDKNCE. 

A  conviction  may  be  rested  on  circumstan- 
tial evidence,  when  it  is  of  such  a  nature  as  to 
establish  with  reasonable  certainty  the  guilt 
of  accused. 

2.  Labcknt      «=>65 — Qbano  Labcent— Suf- 
FioiENCT  OF  Evidence. 

Evidence  held  sufficient  to  sustain  a  con- 
viction of  grand  larceny. 

Appeal  from  Circuit  Court,  McCracken 
County. 

Bill  T&ylor  was  convicted  of  grand  larceny, 
and  he  appeals.    Affirmed. 

'   Cropland  &  Crossland,  of  Paducah,  for 
appellant. 

C.  H.  Morris,  Atty.  Gen.,  and  Henry  F. 
Turner,  Asst  Atty.  Gen.,  for  the  Common- 
wealth. 

CARRO«LLi  0.  J.  The  appellant,  Taylor, 
who  had  formerly  been  confined  in  one  of  the 
penitentiaries  of  the  state,  and  whose  repu- 
tation for  truth  and  veracity  was  shown  on 
the  trial  of  this  case  to  be  bad,  was  con- 
victed of  grand  larceny,  committed  by  steal- 
ing from  the  pocketbook  of  Mra  Harper  $31. 

The  only  ground  relied  on  for  reversal  Is 
that  the  evidence  was  wholly  Insufficient  to 
sustain  the  verdict  of  conviction. 

[1,2]  There  was  no  direct  evidence  Intro- 
duced against  Taylor,  but  the  circumstantial 
evidence  pointing  to  his  guilt  was  amply  snf- 
fldent,  as  we  think,  to  Justify  the  Jury  in 
returning  the  verdict  they  did,  and,  of  course. 
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a  Judgment  of  oonvlctlon  may  be  rested  on 
circumstantial  evidence  when  it  Is  of  such 
a  nature  as  to  establish  with  reasonable  cer- 
tainty the  guilt  of  the  accused. 

Briefly,  the  tacts  are  these:  A  Mrs.  Harper 
went  to  the  dental  <rfBce  of  Dr.  Johnson  to 
bare  some  work  done.  She  left  her  coat, 
containing  her  pocketbook  in  which  she  had 
tbe  money  Taylor  was  charged  with  stealing, 
on  a  couch  in  the  reception  room  of  Dr. 
Johnson,  and  then  she  and  her  husband  went 
Into  the  operating  room  adjoining;  there  t>e- 
Ing  a  door  between  the  rooms.  While  the 
doctor  was  doing  tbe  dental  work  for  Mrs. 
Haiper,  Taylor  and  a  little  girl  came  into  the 
reception  room  at  dUTerent  times,  but  the 
little  girl  did  not  go  near  the  couch  where  the 
coat  and  pocketbook  were,  and  during  the 
entire  time  she  was  in  the  reception  room, 
which  was  only  for  a  few  minutes,  Miss- 
Edwards,  the  doctor's  attendant,  was  also 
In  that  room,  and  so  there  is  not,  nor  could 
there  be,  even  aa  Intimation  in  the  record 
that  the  little  girl  to<^  tbe  money. 

Coming  now  to  the  circumstances  that  fas- 
ten guilt  upon  Taylor,  Mrs.  Harper  testi- 
fied that  ,aftei;  she  had  been  in  the  operating 
room  about  20  minutes,  a  man  whom  she  did 
not  then  know,  but  clearly  identified  after- 
wards as  Taylor,  came  into  the  reception 
room  and  said  he  wanted  to  have  a  tooth 
pulled,  and  Dr.  Johnson  told  him  he  would 
pull  It  In  a  few  minutes;  that  Taylor  took  a 
seat  on  the  couch  near  her  coat,  and  after 
remaining  there  several  minutes  got  up  and 
said,  "I  will  be  back  in  half  an  hour,"  and 
Dr.  Johnson  replied,  "Come  on  back,  I  am 
ready  for  yon  now,"  but  Taylor,  without  mak- 
ing any  reply,  left  the  room  and  went  out  on 
the  street,  and,  a- moment  or  so  after  be  left, 
ber  husband  discovered  the  loss  of  the  money. 
Dr.  Johnson  testified  that,  while  be  was 
working  on  Mrs.  Harper,  Taylor  came  in  the 
reception  room  and  said  he  wanted  to  have  a 
tooth  pulled,  and  he  told  him  to  wait  a  little 
while;    that  Taylor  sat  down  on  the  couch, 
and  after  remaining  there  about  20  minutes 
got  up  and  started  out,  when  he  told  him 
be  would  be  ready  for  him  In  about  a  minute ; 
that  Taylor  then  said  he  would  be  back  in 
3U  minutes,  and  as  soon  as  he  left  Mr.  Harp- 
er went  in  the  reception  room,  looked  at  the 
purse,  and  found  that  the  money  was  gone. 
Thereupon  the  police  were  notified,  and  Tay- 
lor was  arrested  and  brought  t)ac&  to  the  of- 
fice about  30  mLautes  after  he  left. 

Mr.  Harper  said  that,  when  Taylor  came  in 
the  reception  room,  he  told  the  doctor  he 
wanted  to  have  a  tooth  pulled  and  sat  down 
on  the  coacn  and  told  the  doctor  to  hurry, 
that  he  was  suffering,  and  Dr.  Johnson  re- 
plied that  he  would  be  ready  for  him  in  a 
minute ;  that,  when  Taylor  got  up  to  go  out, 
be  said  be  would  be  back  in  30  minutes,  and 
as  he  was  going  out  Dr.  Johnson  said  to 
him,  "I  am  ready  for  you  now,"  but  Taylor 


made  no  answer  and  went  out ;  that  as  soon 
as  Taylor  left  he  discovered  that  the  money 
was  gone,  and  reported  the  matter  to  the  po- 
lice, who  presently  arrested  Taylor.- 

Miss  Edwards,  the  office  attendant,  testified 
that  she  knew  Taylor  and  saw  him  when  he 
came  In  and  took  a  seat  on  the  couch  dose  to 
the  coat  of  Mrs.  Harper  containing  her  pocket- 
book;  that  he  told  the  doctor  he  wanted  to 
have  a  tooth  pulled ;  that  the  doctor  told  him 
to  take  his  seat  and  he  would  be  ready  for  him 
soon ;  that,  after  sitting  <xa  the  couch  awhile, 
he  started  to  leave,  when  she  told  him  Dr. 
Johnson  was  ready  for  him  then,  but  be 
went  out;  that  die  was  In  the  operating 
room  part  of  the  time,  and  part  of  the  time 
in  the  reception  room  while  Taylor  was 
there. 

Taylor  In  his  own  behalf  said  that  he  re- 
mained in  the  reception  room  about  15  or  20 
minutes;  that  he  did  not  take  tbe  pocket- 
t>ook  or  notice  the  coat  In  which  it  was ;  that 
he  had  been  drinking  and  felt  like  he  wanted 
to  throw  upv  and  went  out  of  the  room  for 
this  purpose  and  to  a  nearby  saloon,  where 
he  was  arrested ;  that  when  arrested  he  only 
bad  seven  or  eight  cents  on  his  person. 

Clark,  one  of  the  policemen  who  arrested 
him,  said  they  found  him  in  a  saloon,  and 
after  arresting  him  took  falm  back  to  Dr. 
Johnson's  office;  that  they  only  found  seven 
or  eight  cents  on  his  person. 

This  evidence  shows:  (1)  That  Mrs.  Harp- 
er left  her  podcetbook  with  $31  in  it  in  her 
coat  on  the  couch  in  the  reception  room ;  (2) 
that  no  person  was  In  this  room  except  tbe 
little  girl  before  mentioned.  Miss  Edwards^ 
tbe  attendant,  and  Taylor,  between  the  time 
the  coat  was  left  on  the  conch  and  the  time 
when' tbe  money  was  missed ;  (8)  that  Taylor 
came  Into  the  reception  room  and  said  he  was 
suffering  with  toothache  and  wanted  his 
tooth  pulled ;  that  he  then  took  a  seat  on  the 
couch  near  the  coat  and  pocketbook  and, 
after  remaining  there  for  several  minutes, 
during  part  of  which  time  there  was  no  one  in 
the  room  except  himself,  he  hurriedly  left, 
saying  he  would  be  back  in  about  half  an 
hour;  that  when  he  was  leaving  the  doctor 
told  him  he  was  ready  for  him,  but  he  went 
out  without  paying  any  attention  to  what  the 
doctor  said ;  (4)  that,  as  soon  as  he  left  the 
room  imder  the  circumstances  stated,  Mr. 
Harper,  suspecting  that  he  had  taken  the 
money,  went  to  the  couch,  and  discovered 
that  It  was  missing. 

In  coDtradictlon  of  these  drcimmtanoes 
tliat  clearly  point  to  the  guilt  of  T^lor,  there 
is  nothing  but  his  statement  that  he  did. not 
take  the  money  and  the  fact  tliat  when  he 
was  searched  shortly  afterwards  only  a  few 
cents  were  found  on  his  person.  The  circum- 
stance that  no  money  was  found  on  his  per- 
son when  arrested  may  ije  easily  explained  bj  ■ 
the  other  circumstance  that  after  leaving 
the  office  he  bad  ample  time  to  make  some 
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disposition  at  the  stolen  money,  although  he 
Riys  he  did  not  do  so. 

The  jury  that  tried  the  case  saw  the  wit- 
nesses, heard  them  testify,  and  reached  the 
conclusion  that  Taylor  was  guilty.  There  is 
no  claim  that  the  jury  were  Influenced  by 
prejudice  or  passion,  and  their  finding,  ux>on 
the  facts  and  droumstanoes  before  them,  we 
will  not  set  aside. 

The  Judgment  is  affirmed. 


HDSTONVILLB  &  qOFFET'S  MH/L  TUBN- 

PIKB  ROAD  CO.  et  aL  v.  Mc- 

ANINCH'S  ADM-B  et  aL 

(Court  of  Appeals  of  Kentucky.    Jan.  17, 
1919.) 

1,  TuBNPiKES  AND  Toix  Roads  «=>S1— Oob- 

FOBATION— DlSBOLtmON— ACCOUTfTIKO. 

In  turnpike  company's  stockbolders'  action 
for  settlement  of  affairs  and  distribution  of  as- 
sets, the  company  was  properly  charged  with 
full  amount  that  had  been  due  from  county, 
though  settlement  was  made  for  reduced 
amount,  where  deduction  was  for  dividends  due 
county  and  could  have  been  credited  on  pro  rata 
due  county  as  atockbolders;  other  stockhold- 
ers being  entitled  to  foil  amount 

2.  TUBNPIKKS  AND   TOIX   ROADS   «=>31— DlB- 

BOLUTion  OF  CoMPANT— AccotrrrriNO. 
In  turnpike  company's  stodcbolders'  acti<»i 
for  settlement  of  i^airs  and  distribution  of 
assets,  the  company  was  properly  charged  with 
full  amount  of  proceeds  of  sale  of  tollhouse, 
notwithstanding  item  in  1890  report  reading 
"to  amount  collected  on  house  and  lot  $275.00," 
where  sale  was  made  in  1906  and  president  of 
company  while  testifying  did  not  explain  item 
or  claim  it  referred  to  such  sale. 

8.  RXFBBXNCB  «S3lOO(4)— Mabtbb'8  Bxpokt— 
SXCEFTIONS. 

A  party  complaining  of  a  master's  report 
should  point  out,  by  exception,  any  errors 
therein  and  thus  afford  master  an  opportunity 
of  correcting  his  errors,  if  any,  or  of  reconsid- 
ering his  opinion. 

4.  Appeai.  and  Ebbob  e=>230  —  Vaxvukk  to 
Objxct  in  Loweb  Coubt  —  Mabteb's  Re- 

POBT. 

Objection  to  master's  report  not  made  in 
lower  court  will  not  be  considered  on  appeal. 

Appeal  from  Circuit  Court,  Lincoln  County. 

Consolidated  actions  by  H.  H.  McAninch's 
administrator  and  others  against  the  Hus- 
tonville  &  Coffey's  Mill  Turnpike  Road  Com- 
pany and  another.  From  Judgment  render- 
ed, defendants  appeaL    Affirmed. 

Geo.  E.  Stone,  of  Danville,  and  J.  S.  Ows- 
ley, of  Stanford,  for  appellants. 

K.  S.  Alcorn  and  P.  M.  McRoberts,  both  of 
Stanford,  for  appellees. 


QUIN,  J.  This  is  an  appeal  in  the  con- 
solidated cases  of  the  Lincoln  County  Fiscal 
Court  et  al.  v.  HustonTlUe  &  Coffey's  Mill 
Turnpike  Road  Company  and  its  president, 
6.  C.  Lyons. 

Appellees  (plaintiffs  below)  allege  they 
were  owners  of  stock  in  the  turnpike  com- 
pany; that  by  i  sale  of  its  turnpike  it  Iiad 
ceased  to  be  a  going  corporation;  that  G.  C. 
Lyons,  as  president,  treasurer,  and  manager, 
had  in  his  hands  certain  sums  of  money  be- 
longing to  the  company  arising  from  the  sale 
of  its  roadbed  and  other  property,  and  from 
tolls  which  had  been  collected. 

The  petition  asks  that  the  affairs  of  the 
company  be  settled,  the  property  on  hand 
sold,  and  the  'assets  distributed  among  the 
stockholders.  The  cause  was  referred  to  the 
master  commissioner.  The  commissioner  filed 
his  report,  and,  exceptions  to  same  filed  by 
appellees  having  been  overruled.  Judgment 
was  entered:  (a)  Fixing  the  ownership  of 
338  shares  of  the  capital  stock  of  the  com- 
pany, and  (b)  adjudging  that  appellant  Ly- 
ons, who  had  absolute  control  and  manage- 
ment of  the  company,  had  collected  and  had 
on  hand  a  snm  of  money  aggregating,  with 
accrued  interest  as  of  the  date  the  petition 
was  filed,  $12,039.38,  or  $35.61  on  each  share 
of  stock,  and  which  sum  the  stockholders 
were  entitled  to  have  paid  to  them. 

Appellants  contend  the  Judgment  is  errone- 
ous in  the  following  particolars : 

1.  In  adjudging  that  the  amount  received 
from  Lincoln  county  on  account  of  the  pur- 
chase of  a  portion  of  the  pike  was  $3,000, 
instead  of  $2,400. 

2.  In  charging  appellants  with  the  pro- 
ceeds of  sale  of  a  tollhouse  as  $550,  Instead 
of  $276. 

3.  In  adjudging  that  J.  W.  Drye  was  the 
owner  of  any  shares  qf  stock  in  the  com- 
pany. 

It  being  contended  that  by  reason  of  the 
first  two  ifems  the  amount  for  dlstributioa 
was  excessive.    These  in  their  order. 

1.  Lincoln  county  agreed  to  pay  $3,000  for 
the  6^  miles  of  the  pike  in  that  county; 
but,  having  failed  to  receive  any  dividends 
from  the  company  on  the  00  shares  of  stock 
held  by  the  county,  it  deducted  $000  from 
the  purchase  price,  paying  only  $2,400.  This 
was  November  19, 1901. 

[t]  At  tlie  June  term,  1914,  of  the  lower 
court,  the  claim  of  the  Lincoln  county  fiscal 
court  was  compromised  and  settled  by  an 
agreed  Judgment  Appellants  contend  they 
should  onfy  be  charged  with  $2,400.  Accord- 
ing to  this  contention,  Lincoln  county  could 
have  retained  the  whole  of  the  purchase 
price  for  its  share  of  the  dividends  or  as- 
sets, and  the  remaining  stockholders  would 
have  no  cause  to  complain.  We  cannot  see 
it  that  way.  The  amoant  of  said  deduction 
could  properly  have  been  credited  on  the 
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pro  rata  due  the  county  on  Its  60  shares,  bat 
the  other  stockholders  were  entitled  to  the 
benefit  of  the  full  purchase  price.  The 
amount  of  said  deduction,  plus  the  sum  re- 
ceived in  settlement  of  Linocdn  county's 
claim,  did  not  give  the  county  as  much  as  It 
woold  have  received  under  the  judgment  had 
It  not  settled  its  claim;  hence  Che  appel- 
lanta  were  not  hurt  Justice  to  the  stock- 
holders demands  that  In  arriving  at  the 
amount  for  distribution  the  sum  of  ^,000  be 
treated  as  the  sum  received-  from  the  sale  of 
the  pike  to  Ltncoln  county.  This  plan  ac- 
cords an  equal  distribution  to  all  based  on 
the  number  of  shares  held. 

2.  In  a  report  ol  the  company  filed  with 
the  county  court  May  3,  1800,,  this  item  is 
Included  in  the  receipts :  "To  amount  collect- 
ed on  house  and  lot  $275.00."  Appellees 
claim  this  is  a  part  of  the  proceeds  of  sale 
of  a  tollhouse  to  Mrs.  Ellen  Powesrs.  There 
Is  nothing  In  the  record  to  substantiate  such 
a  claim.  In  reaching  the  sum  due  the  stock- 
holders^ the  master  Includes  $3,000.12,  be- 
ing the  balance  on  hand  May  6,  1S93,  as 
shown  by  report  filed  in  the  county  court; 
the  balance  of  the  preceding  year  being 
brought  forward  in  each  succeeding  report 
lu  this  wise  the  item  of  $275  enters  into  the 
aforesaid  balance. 

The  master  also  charges  appellants  with 
the  snm  of  $560  reoeived  from  Mrs.  Powers 
for  the  toUhoose  and  lot  and  appellant 
claims  this  is  a  duplication  to  the  extent  of 
$275. 

12J  It  is  alleged  In  the  petition,  and  ad- 
mitted in  the  answer,  that  the  sale  of  the 
brilhonse  to  Mrs.  Powers  was  in  1906,  the 
price  being  $550.  We  fail  to  see  how  the 
item  of  $275,  appealing  in  the  report  filed  in 
1890,.  oould  be  taken  as  a  payment  under  a 
sale  that  did  not  take  place  nntil  10  years 
later.  There  is  nothing  In  the  1880  report  to 
Indicate  4t  was  from  this  source.  Besides, 
at  the  time  the  turnpike  was  being  operated 
by  the  company,  as  was  the  case  in  1890,  it 
would  hardly  have  disposed  of  so  necessary 
a  portion  of  its  property  as  a  tollhouse. 
Then,  too,  the  president  of  the  turnpike  com- 
pany was  twice  on  the  stand,  and  he  prob- 
ably could  have  explained  this  item  of  $275; 
but  be  did  not  do  so,  nor  did  he  claim  it  was 
a  port  (tf.tbe  Eaieo  PAwers  sale.  The  an- 
swer admitting'  the  sale  as  being  In  1906  for 
$550,  we  see  no  cause  for  disturbing  the 
judgment  in  this  respect.  The  court  Is  not 
favorably  Impressed  with  the  attitude  of  the 
president,  who  owned  220  of  the  338  idiares 
of  stock  in  the  company,  and  who  seems  to 
have  been  its  guiding  spirit  and  of  all  per- 
sons the  most  familiar  with  its  afCalrs.  He 
seems  to  have  adopted  a  policy  of  resistance 
rather  than  assistance  towards  the  master 
in   the  tatter's   endeavor   to   ascertain   the 


proper  credits  and  debits  that  should  enter 
into  the  making  of  his  report 

[1]  3.  In  paragraph  2  of  the  master's  re- 
port, he  states  that  J.  W.  Drye  is  the  owD» 
of  41  shares  of  stock  in  the  appellant  com- 
pany. No  exception  was  filed  to  this  Item. 
A  party  complaining  of  a  master's  report 
should  point  out,  by  exception,  any  errors 
therein,  and  thus  afford  the  master  an  op- 
portunity of  correcting  his  errors.  If  any,  or 
of  reconsidering  his  opinion. 

£•}  The  objection  should  have  been  made 
In  the  court  below,  but  was  not  done.  It  is 
too  late  to  make  It  now.  Henderson's  Chan- 
cery Practice,  |  456 ;  Magruder  et  aL  v.  BHc- 
son,  146  Ky.  89,  141  S.  W.  U9»;  StiUlTan  v. 
SnlUvan,  147  Ky.  48, 143  S.  W.  744. 

In  fixing  the  amounts  dtae  the  several 
stockholders,  the  court  has  charged  the  sum 
of  $50  and  interest  against  the  amount  due 
the  estate  of  H.  H.  McAninch,  whereas  this  « 
charge  should  have  been  against  the  estate 
of  J.  S.  Coulter.  The  court  can  correct  this 
Item  upon  the  return  of  the  case.  This  in  no 
wise  alters  the  amount  of  the  Judgment  to  be 
paid  by  the  appellants,  the  amount  due  the 
H.  H.  McAninch  estate  being  $106.83  Instead 
of  $24.18;  that  due  the  estate  of  J.  S.  Coulter 
$24.18  instead  of  $106.83. 

The  Judgment  is  affirmed. 


R.  a  JONES  ft  CX>.  ▼.  NORTHERN  ASSCR 
CO.,  LIMITED,  OP  LONDON,  ENG- 
LAND, et  aL 

(Court  of  Appeals  of  Kentucky.    Jan.  14,  1919.) 

1.  Insubance'  <g=574(3)^riBE    InbubancBt- 

ABBITBATION — DlSQUAUFlCAXION    OJ    AbBI- 
TBATOR— BVIDBNCE. 

Facts  held  not  to  warrant  setting  aside  of 
an  award  for  partiality  of  the  insurer's  arbi- 
trator or  appr^er. 

2.  InSUBANCE    ®s>570  —  Fxbe  Ibsubakce  — 
Abbixkaxlon— QuALmcAnoN  or  Abbjtba- 

lOB. 

fHiat  an  arUtrator  named  by  insurers  to  ad- 
just a  loss  occurring  in  Bowling  Green  was  a 
citizen  of  Hc^kinsville,  a  town  only  a  i^ort 
distance  from  Bowling  Green,  and  in  which,  the 
merchandising  carried  on  was  similar,  did  not 
disqualify  such  arbitrator  to  act  on  account  of 
lack  of  information  as  to  merchandising  In 
Bowling  Green. 

3.  IjfsuBANCE    <S=>574(3)   —   Abbitbation  — 

ZEAI.   or   AbBITBATOB— ElTEOT. 

While  the  general  rule  requires  disinterested 
and  impartial  arbitrators;  it  does  not  go  to  the 
extent  of  invalidating  an  award-  where  the  ar- 
bitrators are  merely  zealous  for  what  they  con- 
ceive to  be  the  rights  of  the  I  parties  who  nomi- 
nated them. 
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4.   AXBITBATIOIT    AND    AWABD     ^=>31    —    EZ- 

TURBic  BviDEWCH— Notice  to  Pabtim. 
As  a  general  rale,  arbitrators,  in  the  ab- 
sence of  parties  or  notice  to  them  of  the  time 
and  place,  cannot  receive  extrinsic  evidence  cal- 
culated to  have  a  material  bearing  upon  the 
award. 

6.    iRSimAIfOE     «=S>574(2)— FiRK      INBOBANCB— 

Abbitbatob— BXtbaneods  Bvidkstok. 
An  insured,  submitting  to  an  arbitrator  of 
loss  under  a  fire  poller,  should  not  have  selected 
a  witness  as  an  arbitrator,  and  such  arbitratDr 
had  no  right  to  present  extraneous  facts  or  give 
evidence  before  the  board  except  such  as  was 
obtainable  from  the  premises. 

6.  iNSxnuNOB   «=s>574(l)— FiBE    Inscbanob— 
Abbitbatior— E<:(TBinsio  Evidxrob. 

In  action  on  fire  insurance  pcdldeo,  defend- 
ed on  ground  of  an  arbitration  and  award,  no 
error  prejudicial  to  Insured  was  committed  by 
allowing  the  chief  of  the  fire  department  of  the 
city  wherein  the  loss  occurred  to  make  a  state- 
ment as  to  matters  about  which  the  insured's 
arbitrator  had  given  evidence. 

7.  Insubance    «=»S74(3)— Fibk    Insukanos— 
AWABD— Fbaud. 

If  an  arbitrator  selected  by  the  insurer  act- 
ed corruptly  and  induced  other  members  of  the 
board  of  arbitration  so  to  act  in  reaching  and 
returning  the  appraisement  and  award,  it  was 
the  duty  of  the  court  to  set  aside  the  award. 

8.  JcBY    «s>lS(7)  —  ElQUiTT  Jcbisdiction  — 
FiBE  iNsnBANCK— Fbaud— Abbitbation. 

Whether  the  arbitrator  selected  by  the  in- 
surer acted  corruptly  and  induced  the  other, 
members  of  the  board  so  to  act  in  reaching  and 
returning  an  appraisement  and  award  was  a 
question  eogniiable  in  equity,  and  was  for  the 
chancellor  to  hear  and  determine  as  a  question 
of  fact,  without  the  intervention  of  a  jury. 

9.  Trial      «=9374(2>— Submission  of  Facts 
TO  JUBY— Advisoby  Vebdict. 

If  the  chancellor  submitted  to  a  jury  the 
question  of  fact  as  to  whether  an  Insurer's  ar- 
bitrator was  an  impartial  and  disinterested  ap- 
praiser, its  verdict  would  have  been  advisory 
only. 

10.  Tbial   ^=9371— Tbial  of  Issueb  by  Juby 
—Motion— TiMB. 

Even  where  either  party  is  entitled  to  a 
trial  by  a  jury  of  an  issue  out  of  chancery,  the 
motion  therefor  must  be  seasonably  made,  and 
otherwise  it  is  the  court's  dnty  to  deny  it ;  and 
a  motion  for  such  triiri,  made  after  the  evidence 
is  entirely  made  up  by  depositions,  etc.,  was  too 
late. 

11.  Stipulations   i8=»14(11)  —  Tbial  of  Is- 
sue Out  of  Chanceby— Constbuction. 

In  action  on  fire  insurance  policies,  de- 
fended on  ground  of  an  arbitration  and  award, 
an  agreement  that,  pending  decision  of  defend- 
ant's motion  to  transfer  cause  to  the  equity  side 
for  preparation,  it  should  be  transferred  to 
equity  docket,  without  waiver  of  rights  of  ei- 
ther party  to  thereafter  have  an  issue  out  of 
chancery,  did  not  enlarge  rights  of  plaintiff  to 
have  case  returned  to  common-law  dodcet,  but 


only  preserved  such  rights  as  plaintitF  then  bad 
under  the  rules  of  practice  to  have  case  trans-     . 
ferred  to  common-law  docket. 

Appeal  from  Qlrcuit  Court,  Warren  County. 

Five  actions  by  R.  E.  Jones  St  Go.  against  | 
tbe  Northern  Assurance  Company,  Limited, 
of  London,  Eagltmd,  and  others.  Actions 
consolidated  and  transferred  to  the  equity 
side  by  agreement,  motion  to  transfer  to  the  | 
common-law  docket  for  trial  of  questions  of 
fact  denied,  and  decree  for  defendants,  and 
plaintiffs  appeal.    Affirmed. 

Sims,  Rodea  &  Sims  and  O.  Duncan  MU- 
llken,  all  of  Bowling  Green,  for  appellants. 

T.  W.  &  B.  P.  Thomas,  of  Bowling  Green, 
and  Gordon  &  Laurent,  <jt  Louisville,  for  ap- 
pellees. 

SAMPSON,  J.  The  partnership  firm  of  R. 
E.  Jones  Sc  Co.,  composed  of  R.  B.  Jones  and 
B.  H.  Adams,  were  engaged  in  general  mer- 
chandising in  Bowling  Green,  in  1914  and 
1915.  In  the  first  year  appellees.  Northern 
Assurance  Company,  limited,  of  London, 
England,  New  Hampshire  Fire  Insurance 
Company,  Scottish  Union  &  National  Insur- 
ance Company,  Citizens'  Insurance  Company 
of  Mlssonri,  and  Great  Southern  Fire  Insur- 
ance Company,  in  five  several  polidea  for 
different  sums  insured  the  stock  of  goods  of 
appellants  agpainst  loss  by  fire.  In  Febru- 
ary, 1916,  and  while  said  policies  were  in 
force,  the  stordiouse  was  damaged  and  a 
large  part  of  its  contents  was  destroyed,  and 
the  remainder,  more  or  less,  damaged  by  Ore. 
Bach  of  the  poUdes  contained  an  arbitration 
clause,  and  shortly  after  the  fire  an  arbitra- 
tion agreement  was  duly  executed  between 
the  Insured  and  th«  aforesaid  five  companies, 
and  arbitrators  were  selected,  one  by  tlie 
Insured,  one  by  the  companies  joinUy,  and 
the  two  so  selected  agreed  upon  a  third,  wbo. 
in  case  of  dlsagreemoit,  was  to  act  as  um- 
pire. Tbe  arbitrators,  after  quallhcatiou, 
met  on  the  premises  and  made  the  foUowiug 
award: 

"We,  the  undersigned.  In  accordance  with  our 
appointment  and  the  conditions  hereinabove 
set  forth,  do  hereby  dedare  that  we  have  esti- 
mated and  appraised  the  sound  value  of  the 
property  herein  described  and  the  loss  and  dam- 
age thereto  caused  by  said  fire,  and  our  award 
is  as  follows: 

Total  sound  value (8,726.91 

Total  loss  and  damage 7,626.91 

"Witness  our  hands  and  seals  at  Bowling 
Green,  Ky.,  this  27th  day  of  April,  1915. 

"El   B.   Bassett. 
"E.  Brown. 
"Sam  Pttshin.** 

Immediately  thereafter  the  Insurance  com- 
panies offered  to  pay  Jones  ft  Co.  the  amount 
fixed  by  the  board  of  arbitrators  as  tbe 
sound  value  of  the  stock,  and  take  the  sal- 
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rage  or  remnant  of  the  stock  nndestroyed  as 
provided  In  the  policies  of  insarance,  but 
tMs  was  refused.  Several  weeks  later  the 
five  actions  styled  above  were  commenced  in 
the  Warren  circuit  court  by  Jones  &  Co.  to 
recoTer  on  the  policies,  alleging  that  the 
stoct  was  almost  wholly  destroyed  by  Are; 
that  the  actnal  cash  value  of  the  merchan- 
dise at  the  time  of  its  destruction  was  $12,- 
234.19,  and  that  the  ccnupanles  had  failed  to 
comply  with  the  conditicms  of  the  Insurance 
contracts  by  paying  the  full  face  of  the  poli- 
cies, which  amounted  to  $10,000.  In  tlie 
meantime,  the  salvage  or  damaged  goods  sav- 
ed from  the  Are  and  valued  by  Jones  &  Co. 
at  $750,  and  by  the  board  of  arbitrators  at 
Jl,200,  was  sold  at  auction  for  ?1,900,  R.  B. 
Jones  bidding  |1,850  therefor.  The  ?1,900 
vis  promptly  paid  over  to  Jones  &  Co. 

The  answers  denied  the  entire  stodi  was 
destroyed  or  was  worth  $12,234.19,  or  any 
sum  In  excess  of  $6,500,  or  that  the  actnal 
total  loss  was  in  excess  of  $4,000,  but  ad- 
mitted that  trie  stock  had  been  damaged  by 
lire  on  Fd)ruary  7,  1915.  By  a  second  para- 
grai*  defendants  averred  that: 

"There  was  a  diaagreemeBt  between  this  de> 
feidant  and  plaintiffs  as  to  the  amount  of  the 
Iocs  and  damage,  and  this  defendant  in  good 
liith  attempted  to  reach  an  agreement  with 
plaintiffs  as  to  the  amount  of  the  loss  and  dam- 
m  sustained  to  said  building.  It  states  that 
there  was  a  substantial  difference  between  it 
tnd  plaintUb  as  to  the  amount  of  the  loss,  as 
this  defendant  was  inaiating  tliat  the  loss  and 
damage  did  not  exceed  the  som  of  $4t00(K  while 
|ilaiiiti&  contended  that  the  amount  of  loss  and 
damage  exceeded  $11,000,  and  defendant  fur- 
li^ed  to  plaintiffs  the  facts  and  figures  upon 
vlich  it  based  fts  conclusion  as  to  the  amount 
ol  said  loss,  but  that,  notwithstanding  these 
tidtt,  this  defendant  and  plaintiffs  could  not 
ftK  as  to  the  amount  to  which  defendant  was 
indebted  to  plaintiffs  under  said  policies.  It 
itatn  that  ^reafter,  by  reason  of  soeb  disa- 
ptemeat,  it  dHoanded  of  plataitlSs  that  they 
tree  to  ■abnlt  to  appraiseis  the  amount  of 
lots  and  damage  sustained  to  said  inauied  prt^ 
^  u  required  by  the  provisions  of  the  policy 
abore  quoted.  It  states  that  thereupon  the 
plaintiffs  entered  into  an  agreement  with  this 
defendant  and  the  other  companies  which  car- 
nrt  policies  of  fire  insarance  on  this  property, 
to  wit  (naming  the  companies),  whereby  all  the 
parties  concetned  agreed  to  stibmit  to  two  com* 
(etent  and  disiaterested  appraUets.the  question 
ol  the  amount  «f  loss  and  damage  oaused  by 
aid  fire,  and  also  of  the  question  of  the  actual 
'alue  of  the  insured  property  immediately  be- 
fore the  fire,  and  said  agreement  provided  that 
one  of  the  appraisers  should  be  selected  by  the 
plaintiffs,  one  by  the  defendant  and  other  In- 
nrasce  companies  mentioned,  and  that  the  ap- 
praisers so  selected  shoold  first  select  a  com- 
petent and  dishiterested  umpire,  to  whom  the 
ippraiseis  Aoold  submit  their  differences  in 
«Me  they  should  fail  to  agree.  •  •  •  It 
Kates  tliat,  pursuant  to  the  terms  of  the  policy 
led  of  the  said  agreement,  this  defendant  and 
the  other  insurance,  companies  above  mentioned 
ooainata  and  select  in  good  faith  a  competent 


and  disinterested  appraiser,  one  E.  B.  Saasett, 
and  that  thereupon  plaintiffs  nominate  an  ap- 
praiser of  their  choice  and  selection,  one  E. 
Brown,  and  the  said  appraisers  so  selected  were 
agreeable  to  the  parties,  and  the  appraisers 
signed  an  afiMavlt  as  te  their  competency  and 
qUalificatioaa." 

The  defendants,  farther  pleading,  relied 
upon  the  award  of  the  arbitrators  as  binding 
and  conclusive  upon  the  plaintiffs,  Jones  & 
Co.,  and  as  a  bar  to  the  prosecution  of  the 
five,  or  any  actions. 

By  replies  Jones  &  Co.  denied  that  the  de- 
fendant insurance  companies  In  good  faith 
nominated  or  selected  a  competent  or  dis- 
interested appraiser,  and  charged  that  Bas- 
sett,  who  was  selected  by  the  company  as  an 
appraiser,  was  an  Interested,  incompetent, 
and  disqualified  person  to  act  in  such  ca- 
pacity, and  that  the  companies  and  their 
representatives  who  made  the  nominatiOD  of 
Bassett  did  so  with  the  fraudulent  Intent 
and  purpose  to  obtain  an  advantage  in  the 
arbitration,  and,  further,  that  Bassett,  after 
his  nomination  and  qnalificatlon,  acted  In 
bad  faith,  and  whUe  so  acting  as  an  apprais- 
er firaudulentiy  estimated  the  salvage  at  too 
high  a  price  and  the  sound  value  of  the  goods 
at  too  low  a  price  and  the  depreciation  of 
the  stock  at  too  great  a  per  cent.,  and  there- 
fore the  arbitration  and  award,  being  obtain- 
ed by  fraud,  were  invalid  and  without  force 
or  effect 

The  pleadings  being  similar  and  the  issues 
identical,  the  five  several  actions  were  con- 
solidated. A  motloQ  was  then  entered  by  de- 
fendants to  transfer  the  consolidated  action 
to  the  equity  side  of  the  docket  for  pr^ara- 
tlon.  mils  was  objected  to  by  Joaea  Sc  Co., 
but  while  the  matter  was  pending  the  fol- 
lowing agreement  with  respect  to  the  trans- 
fer was  made  between  the  parties : 

"Pending  the  decision  up<m  said  motion,  it 
was,  and  is,  agreed  between  plaintiSs  and  de- 
fendants that  each  and  all  of  the  above-styled 
causes  shall  be,  and  the  same  are  hereby,  trans- 
ferred to  the  equity  docket  of  the  Warren  cir- 
cuit court,  without  either  plaintiffs  or  defend- 
ants waiving  their  right,  if  any,  to  thereafter 
have  any  issnes  out  of  chancery  tried  by  a 
inry." 

The  burden  being  upon  Jones  &  Co.,  they 
proceeded  with  the  taking  of  depositions  in 
support  of  their  several  contentions,  and 
when  they  were  through  in  chief  the  com-, 
panics  took  sundry  depositions,  whereupon 
Jones  &  Co.  took  several  depositions  in  re- 
buttal, and  the  evidence  was  closed.  At  this 
point  Jones  &  Co.  moved  for  a  transfer" 
of  the  consolidated  action  to  the  common- 
law  docket  for  a  trial  of  certain  questions 
of  fact  To  this  the  companies  objected,  and. 
their  objection  was  sustained,  and  this  Is 
one  of  the  chief  grounds  of  complaint  upon 
this  appeal. 

The  case  was  then  submitted,  and  the 
chancellor  entered  a  decree  sustaining  the 
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award  of  the  arbitrators,  and,  as  there  had 
been  a  tender  by  the  companies  under  sec- 
tion 634  of  the  ClvU  Code,  adjudged  the 
cost  of  the  consolidated  action  against  the 
plaintifls,  Jones  &  Co.,  from  that  date. 

The  aroellants,  Jones  &  Co.,  insist  that  the 
Judgment  should  be  reversed:  (1)  Because 
Bassett,  the  arbitrator  nominated  by  the 
companies,  was  not  qualified,  disinterested, 
and  impartial;  (2)  extraneous  eyldence  was 
received  by  the  board  of  arbitrators  in  the 
absence  of  the  iMrtles,  without  notice  to 
them  either  of  Its  purpose  to  hear  evidence 
or  of  the  time  or  place  it  was  to  be  received ; 
(3)  the  court  should  have,  submitted  to  a  Jury 
the  issue  of  whether  or  not  Bas^tt,  the  ar- 
bitrator selected  by  the  Insurance  companies, 
was  a  disinterested  and  impartial  appraiser. 
We  will  consider  these  ccmiplaints  in  the  or- 
der named: 

[1-3]  1.  Bassett  is  a  merchant  of  several 
years'  experience  in  the  dty  of  Hopklnsvllle. 
JBe  had  acted  as  arbitrator  for  an  Insurance 
company  aonte  years  previous  to  the  time  in 
question;  he  had  also  acted  as  an  appraiser 
for  insurance  companies  only  a  short  time 
before  his  nomination  In  this  case,  and  this 
is  the  chief  ground  of  objection  .to. Bassett 
by  Jones  &  Co.  Appellants  say  that  the 
fact  that  Bassett  had  acted  as  arbitrator  for 
insurance  companies  on  other  occasions  was 
unknown  to  them  at  the  time  of  his  appoint- 
ment and  action  as  arbitrator;  that  his  se- 
lection so  frequently  Indicated  an  alliance 
with  and  bias  for  the  companies.  The  evi- 
dence, however,  tends  to  show  that  Bassett 
is  a  man  of  good  business  ability  and  of  wide 
experience  in  the  mercantile  business,  and 
while  he  had  acted  upon  two  different  occa- 
sions, one  some  15  years  before,  and  the  oth- 
er only  a  few  months  previous  to  his  appointr 
m«it  in  tills  case,  no  attempt  is  made  to 
show  that  be  Was  not  honorable,  Just,  and 
upright,  except  by  inferences  sudi  as  might 
be  drawn  from  hia  frequent  selection  by  in- 
surance companies  &nd  his  conduct  in  this 
case.  The  arbitrators  met  upoa  the  prem- 
ises and  concluded  the  work  in  one  day.  Mr, 
Brown,  who  was  sedected  by  Jones  &  Co.  was 
a  business  man  of  good  repute,  residing .  in 
Bowling  Green ;  so  also  was  the  umpire  Mr. 
Sam  Pushln.  The  companies  selected  Bas- 
sett to  represent  them  in  the  arbitration,  and 
Jones  ft  Co.  iselected  Brown  to  represent 
them  on  their  side  of  the  controversy,  and 
Bassett  and  Brown  selected  Pushln  as  um- 
pire. Pushln's  name  was  suggested  by  K.  B. 
Jones,  of  the  firm  of  Jones  &  Co.  It  will  thus 
be  seen  that  Jones  ft  Co.  nominated  two  of 
the  three  arbitrators.  It  was  provided  in  the 
agreement  of  arbitration  that  any  two  of  the 
three  acting  might  return  a  binding  award. 
It  la  insisted,  however,  that  Bassett  was  a 
Citizen  of  Hopklnsvllle,  and  that  his  home 
was  so  far  removed  from  Bpwllng  Green  as 
to  disqualify  him  to  act  in  that  locality  on 
account  of  lack  of  Inforinaticm  with  resi)ect 


to  merchandising  In  the  dty  of  Bowling 
Green.  This  position  however,  is  not  tena- 
ble, because  Hopklnsvllle  is  no  great  dis- 
tance from  Bowling  Green.  In  fact  the  two 
towns  are  in  many  respects  much  the  same, 
and  the  merchandising  carried  on  In  the  two 
Is  very  similar.  It  must  be  granted,  how- 
ever, that  in  the  arbitration  and  while  tbe 
several  questions  of  difference  were  being 
considered,  Bassett  strongly  favored  the  po- 
sition of  the  insurance  companies,  and, 
while  this  is  true,  it  must  not  be  overlook- 
ed that  Mr.  Brown,  who  represented  Jones 
ft  Co.  was  equally  vigilant  for  tlie  insured. 

The  umpire,  Mr.  Pushln,  in  his  testimon; 
makes  it  quite  plain  that  Bassett  insisted  up- 
on tbe  rights  of  the  companies,  while  Browo 
argued  the  side  of  Jones  ft  Co.,  and  when  tbe 
two  could  not  agree  the  umpire  came  in  and 
settled  the  controversy.  We  are  of  opinion 
from  the  evidence  that  Mr.  Brown,  who  rep- 
resented Jones  &  Co.,  was  as  capable  and  as 
earnest  in  behalf  of  the  insured  as  Bassett 
was  for  the  Insurers.  Mr.  Brown  was  a  busi- 
ness associate  of  R.  E.  Jones.  Tbey  were 
partners  in  real  estate  business,  and  Brown 
frequented  the  stxyre  of  Jones  ft  Oo.  In  tbe 
arbitration  Jones  Insisted  that  he  knew  the 
nature,  diaracter,  and  value  of  the  goods  In 
the  Jones  ft  Co.  store  because  of  his  frequent 
visits  there.  He  also  urged  that  the  goods 
which  had  been  destroyed  by  fire  were  wortli 
100  cents  on  the  dollar,  although  the  fact  is 
that  the  whole  stock,  or  a  very  large  part 
thereof,  was  secondhand  and  badly  ahc^ 
worn;  that  Jones  &  Go.  acquired  it  from  other 
retail  merchants,  who  in  turn  had  acquired 
the  same  goods  from  other  retail  mercbaajts, 
and  that  some  of  the  goods  had  pass^ 
through  bankruptcy  and  had  been  sold  and 
resold.  Some  of  the  goods  were  mudh  out  of 
date.  On  the  other  hand  Bassett  oontended 
that  the  goods  were  so  old  ttiat  the  Insurancei 
companies  were  entitled  to  a  d^redation  of 
at  least  60  per  cent.  TiAs  question  was  ar-i 
gued  pro  and  con  by  Bassett  and  Brown,  and' 
when  they  failed  to  come  to  an  agreement! 
the  umpire,  Pudiin,  fixed  the  depreciation  at 
15  per  cent  thus  allowing  Jones  &  Oo.  Sii 
per  cent  on  the  dollar  for  their  stock.  While 
the  general  rule  requires  dialnterestecl  an<^ 
impartial  arbitrators,  it  does  not  go  to  ihq 
extent  of  invalidating  an  award  where  thei 
arbitrators  are  merely  aealous  for  what  they 
conceive  to  be  the  rights  of  the  party  whO 
nominated  them,  and  we  are  of  oplnioa  that 
the  facts  of  this  case  would  not  have  warJ 
ranted  the  chancellor  in  setting  aside  the 
award  on  the  grounds  of  disqualification  o^ 
Bassett  as  an  appraiser. 

[4-(]  2.  As  a  general  rule,  arbitrators  cam 
not.  In  the  absence  of  the  parties  or  notlr^ 
to  them  of  the  time  and  place,  receive  extras 
neoua  evidence,  which  Is  calculated  -  to  hav^ 
a  material  bearing  upon  the  award,  Th« 
•fire  occurred  at  night,  but  the  flre  departnioni 
saved  a  part  of  the  building  and  stock   ol 
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goods.    The  Are  started  lo  the  rear  of  the 
building  and  burned   several  holes  in   the 
floor;    there  was  a  basement   UBdetne&tb. 
Several  racks  ot  dotblns  ««r»  located  near 
the  rear  of  the  store,  and  one  of  the  holes 
was  burned  •underneath  one  of  th^  racks  of 
clothing,  and  one  end  of  this  rack  fell  into  a 
hole  In   the  lloor.     'While  the  arbitrators 
were  in  session 'tbe  question  aroee  as  to  the 
nnmber  of  snits  of  clothing  which  were  de- 
stroyed.     Arbitrator    Brown    Insisted    that 
more  than  one  rack  of  clothing  was  destroy- 
ed "ont  of  sight";   that  some  or  the  racks 
feu  through  the  hdlea  bnmed  In  the  tloOr, 
and  Were  thus  totally  destroyed,  whOe  Bas- 
sett  Insisted  that  the  holes  btirned  In  the 
floor  were  not  large  enough  to  admit  of  the 
passage  of  a  ra<%  the'edee  of  the  ones  em- 
ployed In  Oiat  store.    This  was  a  coBtrorerfr. 
ed  point.    Brown  claimed  that  he  had  count- 
ed the  number  -of  wdts  Of  dotMnfe  In  the 
store,  knew  their  location,  the  stee  of  the 
holes  In  the  floor  after  tke  Are,  and  that  cer- 
tain of  the  tacks  had  faHen  into  the  base- 
ment   In  oOier  words.  Brown  testified  upon 
these  iteveral  points,     mie  oflier  members 
of  the  board  of  arbitration  qnestioned  some 
of  his  statements,  and  asked  that  the  (Met 
of  the  Are  department  of  the  dty  of  Bowling 
Green  be  celled  in.    At  the  noon  adjoumtnent 
tite  chief  was  notified  to  appear  that  after- 
noon, and -he  did -come  before  the  board  and 
related   the  droamstanoes  sunronndtng  the 
fire,  telUng  the  BiM  Of  the  holes  in  Ute  'floor 
and  how  he  found  the  dothing.    Modi  of  this 
was  dlspiirted  by  Brown  at  tite  time,  and  argn- 
inent  arose  between  Brown  and  Holtenheny, 
the  dilef  of  tbs  fits  department    In  the  first 
^ce  Jones  ft  Coi  sbooKI  not  have  selected  a 
witness  as  Uietr  abltrator,  and  Brown   as 
arbitrator  bad  do  right  to  pTSsent  extraneous 
facts  or  give  erldence  before  the  board,  ex- 
cept sodi  as  was  obtainable  from  the  prem- 
Isea     HaTlng  done  so,  it  does  not  beoome 
Jones  ft  Co.  to  assail   tiie  award  because 
Moltenberry,  the  dilef  of  the  fire  'departmoit, 
wh<My  disinterested,  was  allowed  to  make 
statements  on  the  other  side.    In  other  words, 
the  insured,  baying  introdnced  OTidence  on 
his  side  of  tiie  oaatrorersy,  is  In  bad'  grace  to 
object  to  a  single  witness  on  the  other  side 
of  the  oontroversy.    There  was  one  witness 
on  eadi  side.     Bad  Brown  refrained  from 
glring  evldenoe,  the  arbitrators  would  not 
hare  foond  it  necessary  to  hare  called  in  a 
witness  on  the  other  ride.    We  are  therefore 
of  the  opinion  tliat  no  prejudldal  error  was 
committed  by  allowing  Moltenberry  to  make 
statements  cfHiceming  matters  about  which 
BttxywB   had   glv<eii   evidence. 

[7-S]  8.  Was  the  award  rendered  by  the 
board  of  arbitrators  fair  and  free  from 
fraad?  That  was  the  prlndpal  issue  In  the 
court  bdow.  If,  as  diarged  in  the  r^Uee^ 
Bassett  acted  corruptly,  and  indnoed  the  oth- 
er members  of  the  board  of  arbitration  so 
to  act  in  arriving  at  and  returning  the  Af- 


pralsement  and  a.ward,  then  It  ,was  the  duty 
of  the  court  to  set  aside  the  award.  .That 
Question,  however,  was  one  ;cogulzabIe  in 
equity.  The  chancellor  had'  jurisdiction  to 
hear  and  determine  It  without  the  interven- 
tion of  a  jury.  The  question  of  whether  Bas- 
sett was  or  was  not  an  Impartial  and  disin- 
terested appraiser  was  a  question  of  fact 
of  whldi  the  chancellor  had  juilsdlctlon ; 
and,  if  the'  chancellor  had  subn^tted  the 
question  of  fact  to  a  Jury  for  its  determina- 
tion, the  verdict  would  have  been  advisory 
(Hily.  The  ipotlcHi  to  retransfer  the  consoli- 
dated cause  to  the  common-law  side  of  the 
docket  for  a  trial  of  question  of  fact  was 
therefore  properly  overruled. 

[ID]  There  is,  however,  yet  another  reason 
why  'the  motion  should  have  been  overruled. 
The  actions  were  brought  at  law  upon  the 
insurance  contracts.  Tliey  were  transferred 
to  equity  by  agreement  coined  above.  The 
evidence  was  taken  entirely  in  depositions. 
Even  in.  a  case  where  eltho:  party  Is  entitled 
to  a  trial  by  a  jury  of  an  Issue  out  of  chan- 
owy^  the  motion  therefor  atuat  be  seasonably 
made,  otherwise  it  is  the  duty  of  the  court  to 
deny  tt  In tiUs case  the  ^vriltntspioeeaSed 
to  take  pnxrf  by  depositions  both  in  ciiisf  and 
in  retmttaL  The  evidence  was  «ittrely  siade 
np  before  the  motimi  for  the  transfer  to  the 
common-law  dotftet  was  madfe  It  ttierefors 
came  too  late.  As  (Mid  Ita  the  case  of  Clie- 
nanlt  etc.,  ▼.  Eastern  Kentudcy  Tlmher  ft 
Lumber  Oo.,  U8  Ky.  ITO,  83  B.  W.  662.  2» 
Ky.  Law  Bep.  1078: 

"As  shown  by  the  record,  the  parties  had  in 
the  meantime  at  a  considerable  expense  sub- 
stantially prepared  the  case  for  trial  as  an  equi- 
table action.  Although  the  defendants  were  en- 
titled to  demand  a  jury  trial,  this  right,  like 
any  other,  must  he  seasooaUy  demanded,  and 
might  be  waived,  not  only  by  express  consent 
to  try  the  case  in  equity,  but  by  conduct  from 
which  such  consent  may  be  implied.  *  •  •  A 
party  will  not  be  allowed  at  any  stage  of  the 
proceeding  to  sleep  upon  his  rights,  and  after- 
wards tb  withdraw  a  consent  which  was  neces- 
sarily implied  from  bis  conduct  In  the  case 
at  bar  Irath  sides  weqt  on  and  took  a  large 
maaa  o<  testimony,  evidently  oobtamplating  a 
trial  in  equity.  If  after  2V^  years  the  defend- 
ants coold  be  allowed  to  withdraw  the  consent 
which  they  had  by  necessary  implication  given 
to  the  trial  of  the  case  in  equity,  then  not  only 
would  they  be  cllowed  in  this  way  to  delay  the 
trial,  but  they  would  seriously  prejudice  the 
plaintiff." 

[11]  It  Is  Insisted,  however,  that  the  agree- 
ment transferring  the  case  to  equity,  quoted 
above,  entitled  appellants  to  a  retransfer  to 
the  comraon-law  docket.  A  careful  reading 
of  the  agreement  brings  the  Inevitable  con- 
clusion that  it  did  not  enlarge  the  rights  of 
appellants  to  have  the  case  returned  to  the 
common-law  docket,  but  only  preserves  such 
rights  as  appellants  then  had  under  the  rule 
of  practice.  It  did  not  waive  any  rule  of 
practice,  but  it  did  Indicate  that  appellants 
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niigbt  desire  a  retransfer  of  the  case  at 
some  fatut«  time.  Considered  as  a  whole, 
the  a^eement  amounts  to  this:  Appellants 
reserve  the  right  to  have  the  case  returned 
to  the  common-law  docket,  U  In  due  time  a 
proper  motion  be  made  for  that  purpose,  pro- 
vided the  nature  of  the  issues  warrant  such 
action  by  the  court.  The  agreement  could  be 
construed  to  mean  nothing  more. 

The  chancellor  considered  all  the  facts  of 
the  case,  and  came  to  the  conclusion  that  the 
award  of  the  arbitrators  was  proper  and 
should  be  sustained,  and  we  are  constrained 
to  the  belief  that  the  award  was  fair  and 
Just  to  the  appellants,  Jones  &  Co. 

There  appearing  no  error  to  the  prejudice 
of  the  substantial  rights  of  appellants,  the 
Judgment  Is  afBrmed. 


SLONB  V.  COMMONWEALTH. 
(Court  of  Appeals  of  Kentucky.    Jan.  17, 1910.) 

1.  HomciDE  «=3>244(1)  —  Etidbnob  —  Sxcr- 
Dxrhse. 

In  a  homicide  case,  evidence  held  to  sup- 
port a  findiuK  tiiat  when  killed  deceased  waa  not 
advancing  threateningly  towaid  defendant  with 
an  upraised  ax,  bat  was  bending  over  on  ac- 
count of  a  kick  recrived  frcHn  the  defendant. 

2.  HoinoiDE   «s)168(S)— STtDBifO— OBimui. 
Tbbeats. 

General  threats  against  any  one  attempting 
to  brand  trees  on  defendant's  land,  made  before 
defendant  shot  one  who  was  branding  such 
trees,  were  competent  against  defendant  in  a 
prosecution  for  the  homicide. 

S.  CsnamAL  Law  «=9404(4)  —  Bvidencb— 
Gabiosntb. 
In  a  homicide  case,  the  garments  of  deceas- 
ed were  admissible  to  show  the  direction  in 
which  the  bullet  ranged  as  material  to  the  ques- 
tion of  whether  deceased  was  advancing  with 
an  upraised  ax  or  was  stooping  down  on  ac- 
count of  a  kick  administered  by  defendant. 

4.  CBIinBAI.    ItKW    «=»1036(4)— APPBAI/— Ob- 
jrECTiOII. 

In  a  homicide  case  where  decedent's  shirt 
was  allowed  to  be  introduced  in  evidence  with- 
out objection,  it  was  not  reversible  error  to 
allow  the  admission  of  both  the  vest  and  shirt 
without  showing  that  they  were  in  the  same 
condition  as  at  the  time  of  the  difBculty,  where 
no  objection  was  made  thereto,  because  without 
objection  the  evidence  will  not  be  presumed  to 
be  incompetent. 

5.  Criminai.  Law    «39726   —   Remabks   or 
'  Counsel. 

That  in  a  homicide  case  the  prosecuting  at- 
torney, after  defendant  bad  objected  to  exhibi- 
tion of  deceased's  garments,  made  remarks  rela- 
tive to  deceased's  dying  groans,  was  not  error, 
when  introduced  as  repartee  to  defendant's  un- 
warranted objections. 


Appeal  from  Circuit  Court,  Knott  Connty. 

W.  J.  Slone,  Jr.,  was  convicted  of  taoml- 
Ade,  and  he  appeals.    Affirmed. 

John  Caudill  and  May  &  May,  all  of  Pres- 
tonburg,  for  appellant. 

Chas.  H.  Morris,  Atty.  Geo.,  and  Henry 
F.  Turner,  Asst  Atty.  Oen.,  for  the  Common- 
wealth. 

CIiARK,  J.  AppeUant  shot  and  killed 
Troy  Starglll,  for  which,  after  one  mistrial, 
he  was  convicted;  his  punishment  being 
fixed  at  ten  years'  confinement  in  the  peni- 
tentiary. He  seeks  a  reversal  opon  the 
grounds:  (D  That  the  verdict  is  flagrantly 
against  the  evidence;  (2)  the  admission  of 
inoomp^«nt  evidence;  and  (S)  misconduct  of 
the  attorney  for  the  commonwealth. 

1.  On  Sunday  afternoon  November  26, 1918, 
deceased  with  some  seven  or  eight  others 
employed  by  Wm.  Lynch,  agent  of  the  W.  J. 
VtU  Company,  were  on  their  way  to  Breat- 
hitt county,  where  the .  next  morning  they 
intended  to  rebrand  Bome  trees,  and  most  of 
them  were  carrying  branding  axes.  As  they 
passed  defendant's  store,  deceased,  with  bis 
ax  In  bis  bands,  approached  defendant,  who 
was  OB  the  end  of  the  store  pordi,  and  ac- 
cased  him  of  having  said  t»  another  In  sub- 
stance that  deoeased  was  a  rogue.  Defend- 
ant denied  having  made  any  such  statement 
abont  deceased  and  picked  up  an  az  stand* 
ing  near  the  store  doOT,  whldt  he  surrender- 
ed, however,  upon  demuxd,  to  one  of  the 
young  men  of  decedent's  party,  and  grabbed 
deceased  abont  the  arms  and  sboolders. 
After  some  little  acoffling  in  which  deceased 
tried  to  strike  defoidant  with  the  ax,  de- 
fendant shook  or  threw  the  az  out  of  de- 
ceased's hands  and  kicked  or  lAoved  him 
oir  of  the  porch  backwards.  As  deceased 
wait  ofT  of  the  porch,  he  threw  up  both 
hands  and  staggered  back  a  step  or  two,  and 
then  bent  over  aa  he  came  forward  holding 
his  stomach  with  both  hands  and  unarmed. 
As  be  put  one  foot  m  the  porch  with  the 
other  OQ  the  ground,  the  defendant  shot  him. 
This  Is  the  substance  of  the  testimony  of 
some  seven  or  eight  wltneeaea  introduced  fay 
the  onnmoBwealth.  The  defendant,  how* 
ever,  states  that,  when  he  shoved  deceased 
off  the  porch  backwards,  the  deceased,  with 
his  ax  drawn,  came  back  at  him,  and  that 
be  <nly  shot  to  save  himself  after  deceased 
failed  to  heed  bis  demand  to  stop.  In  this 
statement  be  Is  corroborated  only  by  Lark 
Sl<Hie. 

[1]  The  evidence  preponderates,  ve  think, 
that  when  the  Shot  was  fired  deceased  was 
not  advancing  menacingly  towards  the  de- 
fendant, but  was  bent  over  holding  bis' 
stomach  where  defendant  had  kicked  him. 
and  that  he  did  not  at  the  time  have  the  az 
in  his  hands  seems  to  be  conclnalvely  prov- 
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eo ;  80  we  certainly  oosld  not  hold  thftt  the 
verdict  was  flagrantly  against  the  evidence, 
even  if  we  confined  oar  conalderatlan  to  the 
evidence  of  what  took  idace  at  the  time  ol 
the  fight  and  disregarded  the  evidence  of 
threats  by  defendant  the  Introdnctton  of 
wbldi  Is  bitterly  complained  of.  Benoe 
there  Is  no  merit  W  appellant's  first  conten- 

tlOD. 

2.  The  evidence  Introduced  by  the  common- 
irealth  of  which  defmdant  complains  is  of 
two  kinds:  <a)  Threats  made  by  the  defend- 
ant; and  (b)  different  articles  of  wearing 
apparel  worn  by  deceased  at  the  time  of  the 
sbooting. 

[2]  (a)  The  threats  made  by  defendant 
were  not  partlcnlarly  against  the  deceased, 
and  his  name  was  not  mentioned,  but  were 
against  any  one  who  attempted  to  brand,  or 
who  "stack  ah  ax"  in  any  trees  on  defend- 
ant's land;  and  at  the  time  these  threats 
were  made  defendant  and  deceased  were,  ac- 
cording to  the  evidence,  good  friends.  Hence 
it  is  argued  these  threats  made  by  defend- 
ant had  no  reference  to  deceased  and  were 
therefore  Incompetent;  but.  admitting  the 
threats  when  made  ware  not  meant  for  de- 
ceased, it  was  shown  that  after  the  threats 
wore  made,  and  the  day  before  the  difiOcuIty, 
deceased  helped  branding  trees  on  defend- 
ant's land  until  defendant  came  upon  the 
land  and  stopped  the  branding,  so  that  the 
threat  to  kill  any  one  who  stuck  an  ax 
in  one  of  his  trees,  made  by  the  defendant 
before  the  trees  were  branded,  became  ap- 
plicable to  and  was  literally  carried  out 
against  deceased.  So  that  there  can  be  no 
doubt  these  general  threats,  made  shortly 
before  and  in  connection  -  with  the  matter 
out  of  which  the  difficulty  arose,  were  com- 
petent substantive  evidence  against  the  de- 
fendant, and  the  court  did  not  err  Id  ad- 
mitting them. 

(b)  The  defendant  next  complains  of  the 
introduction  of  the  shirt  and  vest  worn  by 
deceased  at  the  time  he  was  shot.  There 
was  no  objection  by  defendant  when  the 
shirt  was  Introduced;  but  after  Charles 
Stnrgill,  father  of  deceased,  had  identified 
the  vest  as  being  the  one  worn  t>y  his  son 
on  the  day  of  the  shooting,  the  following 
appears  from  the  record:^ 

"Defendant  objecta.  We  want  to  stete  that 
there  is  ao  controversy  at  to  location  where  the 
man  was  shot,  and  we  object  to  these  bloody 
garments  being  presented  to  the  jmy,  and  move 
your  honor  to  ezdade  it. 

"Motion  overruled.     Defendant  excepts. 

"Q.  I  will  atk  you  to  examine  where  the  ball 
went  in  on  the  outside,  and  where  it  came 
through  on  the  inside,  and  tell  the  jury  in  what 
direction  the  bell  ranged? 

"Defendant  objects;    overruled;    excepts. 

"A.  The  ball  ranged  down  frcHn  where  it 
vpnt  in  the  vest;    it  ranged  down  conaidera' 

«iy. 

"Q.  About  how  much,  would  you  say?    A.  It 
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looks  to  be  about  an  Indi  from  the  vest,  maybe 
a  Uttle  over. 
"Flaintifl  offered  garments  as  evidence." 

[t]  It  will  be  plainly  seen  that  the  basis 
of  defendant's  objection  was  that  the  gar- 
ments w^te  tnoompetent  because  they  did 
not  tend  to  prove  any  material  fact  In  issue ; 
but  it  la  equally  as  evident  they  did  tend 
to  i»«»ve  that  the  shot  struck  deceased  when 
he  was  bent  over,  because  "the  ball  ranged 
down  from  where  it  went  in  the  vest"  about 
an  Inch,  which  could  not  have  been  true  had 
deoeaaed.  been  advancing  on  defendant  withi 
drawn  ax,  as  defendant  and  Lark  Slone  tes- 
tUBed.  This  was  not  only  a  question  at  is- 
sue, but  Is  the  vital  factor  in  determining 
whether  or  not  defendant  shot  In  his  nec- 
essary s^-defense^  so  we  have  no  doubt 
of  the  relevancy  of  these  garments  under 
such  drcnmstanoea. 

[4]  But  it  Is  most  urgently  Insisted  that 
before  they  could  have  been  admitted  the 
commonwealth  must  have  shown  they  were 
then  offered  in  the  same  condition  as  at  the 
time  of  the  difScnlty,  and  this  nnquestlonably 
is  true  (18  R.  G  U  828)  and  would  have 
been  required  of  the  commonwealth  had  this 
question  been  brought  to  the  attention  of  the 
trial  conrt;  but  having  permitted  the  shirt 
to  be  introduced  without  objection,  and  then 
having  urged  as  the  reason  why  both  the 
vest  and  shirt  should  be  excluded  that  they 
had  no  probative  value,  and  not  having  called 
the  court's  attention  to  the  failure  to  apply 
a  necessary  preliminary  test  that  could  easily 
have  been  determined  then,  but  cannot  be 
aacertalned  now,  a  reversal  will  not  be 
ordered,  because  we  will  not  presume  the 
evidence  was  incompetent,  where  defendant 
had  the  opportunity  in  the  trial  court  to 
test  its  competency  but  failed  to  do  so. 

[S]  8.  The  last  complaint  Is  that  the  at- 
torney for  the  conunonwealth  was  guilty  of 
misconduct  prejudicial  to  defendant's  suIh 
stantial  rlj^ts  in  exhibiting  the  bloody  shirt 
and  vest  of  deceased  to  the  jury  and  in 
the  following  comments  made  after  counsel 
for  defendant  had  objected  to  the  garments 
being  exhibited  and  o(»nniented  upon: 

"I  wonder  if  it  is  tiie  recollection  Of  the  dy- 
ing groans  of  this  dead  boy  that  disturbed  this 
gentleman."  "The  gentlemen  get  restless  when 
this  bloody  shirt  is  presented  and  these  binod 
stains  remind  them  of  the  groans  of  that  dying 
boy."  "I  don't  blame  his  counsel  for  wanting 
to  get  away  from  tho  scenes  of  his  dying 
groans." 

The  remark  that  first  brought  forth  an 
objection  from  defendant's  attorney  is  not 
reported,  so  we  must  assume  it  did  npt 
warrant  the  objection  as  held  by  the  trial 
court;  and  all  of  the  reported  remarks  of 
plaintiff's  attorney  are  clearly  in  response 
to  the  unwarranted  objection  of  defendant's 
attorney,  and,  while  made  In  the  presence  of 
the  Jury  and  for  their  benefit,  were  Intro- 
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duced  as  a  sort. of  repartee  by  an  nnwar- 
rt^nted  objection"  off  the  part  of '  defendant, 
and  unless  clearly  prejudicial  ought  not,  it 
seems  to  us,  to  authorize  a  retrial,  because 
connsel  must  necessarily,  as  often  beld  by 
this  court,  be  allowed  mncb  latitude.  House- 
man V.  Comlth.,  128  Ky.  825,  llO  S.  W. 
236,  38  Ky.  Iiaw  Rep.  311 ;  AUen  w.  Oomlth^ 
176  Ky.  475,  196  S.  W.  160.  And  we  do 
not  think  the  reference  to  the  dytng  groans 
of  deceased,  although  no  one  testified  as  to 
his  dying  moments,  is  a  statement  not  fairly 
deduclble  In  argument  from  testimony  that 
he  was  shot,  and  about  two  months  thereaft- 
er died  therefrom ;  and  the  statements  here 
are  in  no  sense  comparable  with  or  analogoos 
to  those  made  by  the  ct^nmoiiwealth's  at- 
torney in  Slaughter  v.  Comlth.,  149  Ky.  5, 
147  S.  W.  751,  of  which  this  court  disap- 
proved. 
Wherefore  the  Judgment  is  affirmed. 


EARLY.  «t  aL  ▼.  EARLT. 
(Court  of  Appeals  of  Kentucky.    Jan.  16, 1919.) 

1.  PiXADINO  €=»180(1)— RkFLT— DKFA.BTnRB 
FBOV  Pjetition. 

Where  complaint  alleged  plBiutiiFs  right  to 
recover  dower  and  her  distributable  share  of 
personalty,  and  answer  pleaded  antenuptial 
contract  rdeasing  all  daima  to  estate,  reply, 
alleging  that  sncb  oentract  had  been  procured 
titrongh  fraud,  was  not  a  departure,  merdy 
pleading  facts  in  avoidance  of  defense,  as  per^ 
Bitted  by  Oiv.  Oode  Prac.  |  96. 

2.  Tbiai.  «=b>11(3)— Tbiai.  bt  Jtntr— Issnx  or 
Pbattd. 

In  surrlTing  wife's  action  for  dower  and 
distributable  share  of  personalty.  Involving 
question  of  whether  antenuptial  contract  relin- 
quishing sach  ri^ts  had  been  procured  by 
firand,  the  chancellor  properly  transferred  cause 
to  common4aw  docket  for  trial  by  Jui7  on  issue 
of  fraud. 

3.  Tbiai.  «=»S70(2^— SuBinsBioiT  or  Issui  to 

JOBY— DlBCBEnOK  or  COTJBT. 

Though  parties  to  an  equitable  action  are 
not  entitled  as  a  matter  of  right  to  have  a  pure- 
ly equitable  issue  submitted  to  a  jury,  it  is 
within  chancellor's  discretion  to  obtain  advi- 
sory aid  of  jury  upon  such  issue. 

4.  Tbial  4s>374(2)  —  SuBiassioN  or  Issdxs 
TO  JuBT  —  Lboal  Ibsuk— Conclusiveness 
OF  Vkbdict. 

Where  distinctly  legal  issue  is  presented  to 
jury  by  chancellor,  verdict  of  jury  is  conclusive, 
and  will  not  be  disturbed,  unless  flagrantly 
against  the  evidence;  but,  where  issue  is  pure- 
ly equitable,  clianccllor  may  disregard  verdict 
and  enter  judgment  in  conformity  with  his  view 
of  the  weight  of  the  evidence. 


6.  DOWEB  «i=»79(l)— Antihuptiai,  Oontbact 
— Pbestjkptiow  or  VAUDrrr. 
Antenuptial  contract,  whereby  husband  and 
wife  relinqnished  their  interest  in  each  other's 
estate,  will  not  be  presumed  invalid,  ia  wife's 
action  tar  dower  and  share  of  personalty,  where 
oontract  does  not  show  and  pleadings  do  not 
sdmit  that  wife  had  no  property;  but,  upon 
proof  by  wife  that  sh«  had  no  property,  the 
burden  of  showing  the  fairness  of  the  transac- 
tion is  upon  administrahnr  and  heirs  defend- 
ing action. 

6.  DowEB  «=>80--AoTioN  FOP  DowvB— Anib- 
NUPTIAI.  CONTBACX— iNsixncnoNS. 

In  surviving  wife's  action  for  dower  and 
distributable  share  of  personalty,  an  instruc- 
tion as  to  validity  of  antenuptial  contract,  al- 
leged by  wife  to  haVe  been  procured  through 
fraud,  held  not  erroneous,  on  ground  that  it  im- 
posed on  husband  duty  to  disclose  to  wife  ex- 
tent and  value  of  his  property,  although  extent 
and  value  of  property  may  have  bcea  knowa  to 
her. 

7.  DoWEB  «=80— AcTToi*  roB  Doweb— Asra- 

KtJPTtAI.  CONTSAOT— iNSTEUCnoNB. 

Such  instruction  %eld  not  to  authorize  find- 
ing against  contract,  if  wife  did  not  fairly  nn- 
detstand  Its  imp(M  and  meaning,  althou^  she 
may  have  been  fuUy  advised  aa  to  extent  and 
value  of  har  husband's  property. 

8.  Tbial   «s>374(2)    —   EkiTnTABix    Issus— 
Fbattd. 

In  surviving  wife's  action  for  dower  and 
share  of  personalty.  Involving  validity  of  an- 
tenuptial contract  alleged  by  wife  to  have  been 
procured  through  fraud,  issue  of  fraud  was  of 
purely  equitable  cognizance,  and  jury's  verdict 
thereon  was  merely  advisory. 

9.  Apfkai.  and  Ebbob  •es>106(K2>— Bbvjkw— 
HtBin.Eiw  Bbbob. 

Admission  of  incompetent  evidence  on  equi- 
table issue  being  considered  by  jury  was  not 
prejudidal;  verdict  of  jury  on  such  issue  be- 
ing merely  advisory. 

Appeal  from  Circuit  Court,  Daviess 
County. 

Action  by  Ora  Early  against  J.  L.  Early, 
and  others.  Judgm^it  for  plalntUf,  and  de- 
fendants appeaL   Affirmed. 

W.  T.  ESlis  and  Floyd  J.  Laswell.  both  of 
Owensboro,  for  appellants. 

Ben  D.  Rlngo  and  La  Vega  Clements,  both 
of  Owensboro,  for  appellee. 

CLAT,  C.  W.  O.  Early  and  Mrs.  Ora 
Blacit  were  married  on  the  21st  day  of  April, 
1916.  On  the  same  day,  and  Just  prior  to  the 
wedding,  they  entered  into  an  .  antuinptial 
contract,  by  which  each  released  all  claim 
to  the  estate  of  the  other  by  virtue  of  the 
marriage.  W.  O.  Early  died  on  the  21st  day 
of  December,  1916,  leaving  real  estate  of  the 
value  of  $1,800  and  personalty  of  the  valie 
of  $500.  Thereupon  his  widow,  Ora  Early, 
brought  this  suit  against  the  administrator 
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nnd  heirs  of  "W.  O.  Early  to  recover  dower 
tn  his  real  estate  and  her  distribatahle  share 
of  bis  personalty.  The  defendants  pleaded 
the  antenuptial  contract  in  bar  of  ber  right 
of  recovery.  Plaintiff  replied  that  the  ante- 
nnpUal  contract  was  obtained  by  fraud.  On 
motion  of  plaintiff,  the  canse  was  transfer- 
red to  the  common-law  docket  for  trial  of 
the  issue  of  fact  The  jury  found  against 
the  contract  The  chancellor  then  adjudged 
that  the  contract  was  null  and  void,  and 
that  plaintiff  was  entitled  to  the  relief  pray- 
ed for.    Defendants  appeaL 

[1]  Tbere  is  no  merit  in  the  contention 
that  the  reply  Is  a  depqjture  from  the  peti- 
tion. Under  section  98,  Civil  Code,  a  reply 
may  contaia:  <1)  A  traveroe;  (2)  a  statement 
of  facta  wbkli  eonstltnte an  Mtopiiel. against, 
or  an  avoidance  of,  a  set-off,  counterclaim, 
or  defense  stated  In  the  answer;  (3),  a  coun- 
terclaim against  the  set-off;  and  (4)  a  cross- 
petition.  The  cause  of  action  stated  in  the 
original  petition  was  idalntiff's  right  to  re- 
cover her  share  of  ber  husbaad**  estate.  The 
defendants  pleaded  the  antenuptial  contract 
In  bar  of  her  right  to  recover.  She  replied 
that  the  antenuptial  contract  was  obtained 
by  fraud.  The  r^Iy,  therefore,  merely 
pleaded  facta  in  avoidance  of  the  defense 
stated  in  the  answer,  and  <lid  not  allege  a 
new  cause  of  action.  The  case  is  similar  to 
a  personal  injury  action,  where  the  defend- 
ant pleaded  a  release  br  plaintiff,  and  plain- 
tiff replied  that  the  release  was  obtaieed  by 
fraud.  In  stach  cases,  we  hav«  never  hcM  t-he 
r^ly  a  departure  from  tbe  canae  of  action 
stated  In  the  petition. 

[2-4]  Nor  is  there  any  merit  in  tbe  conten- 
tion that  the  chancellor  erred  In  transferring 
the  canse  to  the  common-law  docket  for  tri- 
al by  jury  of  the  issue  of  fraud.  While  it  is 
true  that  the  parties  to  an  equitable  action 
are  not  entitled,  as  a  niatter  of  right  to  have 
a  pardy  equitable  issue  submitted  to  a  jury, 
the  discretionary  power  of  the  chancellor  to 
obtain  the  advisory  aid  of  tbe  jury  upon  such 
an  issue  has  always  been  recognized  and  up- 
held. Carder  v.  Weisenbnrgh,  95  Ky.  135, 
23  S.  W.  964,  15  Ky.  Law  Bep.  497 ;  Mora- 
wick  V.  McM^ineck's  Guardian,  128  Ky.  155, 
107  S.  W.  769,  32  Ky.  Law  Rep.  971,  Of 
course;  wbese  a  distinct  legal  issue  is  pre^ 
sented,  the  verdict  of  the  jury  Is  conclusive, 
and  will  not  be  disturbed,  unless  flagrantly 
against  tbe  evidence.  However,  If  the  issue 
of  fact  be  purely  equitable,  tbe  chancellor 
may  disregard  the  verdict  and  enter  judg- 
ment In  conformity  with  his  view  of  the 
weight  of  tbe  evidence.  L.  &  N.  R.  Go.  v. 
TutUe,  180  Ky.  658,  208  S.  W..  308. 

Eqnally  wltliont  merit  is  the  contention 
that  tbe  cbaocellor  «m&  in  tranaf erring  the 
r-ase  to  the  copunon-law  docket  for  a  general 
verdict  on-  tbe  whole  case.  PlalntUTs  right 
to  share  in  her  husband's  estate  was  not 
submitted  to  tbe  )aty.    Tke  only  Issue  snb- 


mltted  to  tjie  jnry  wag  whether  the  antenup- 
tial contract  was  obtained  by  fraud,  and  tbe 
flndln?  of  the  jury  on  this  q^uestlon  was  a 
specific  finding  on  a  question  of  fact 

[i]  Bnt  it  is  insisted  that  the  court  erred 
In  denying  the  defendants  the  burden  of 
proof.  Since  it  is  admitted  that  the  bus- 
band  had  property,  there  might  be  some  mer- 
it in  this  contoitlon,  if  by  the  contraot  in 
question  plaintiff  had  released  all  her  inter- 
est in  her  husband's  estate,  and  there  was  no 
corresponding  obligation  on  tbe  part  of  the 
hnsbend.  Pierce  v.  Pierce,  71  N.  T.  164,  27 
Am.  Bep.  22;  Tnton  v.  TQton,  130  Ky.  281, 
113  S.  W.  134,  132  Am.  St  Rep.  869.  But 
wbere,  as  In  this  case,  the  agreement  con- 
slstB  of  mutual  rdlnqnlsbmeats  of  interests 
in  each  otjier's  estates,  and  the  contract 
does  not  show,  and  tbe  pleadings  do  not  ad- 
mit that  plaintiff  had  no  property,  there  Is 
no  basis  for  any  presomptioa  agrainst  the  va- 
lidity of  the  contract  since,  in  the  absence 
of  such  a  showing,  the  contract  may  have 
been  to  the  advantage  of  tbe  wife.  Tbe  bur- 
den on  the  whole  ease  was  therefore  oa 
plalatiff,  bat  when  she  testUed  tbat  she  had 
no  property  the  harden  then  shifted  to  tbe 
defendants,  and  It  was  incumbent  upon  them 
to  Bbow  tbe  fairness  of  tbe  transaction.  It 
follows  that  the  court  did  not  err  in  placing 
the  burden  of  proof  upon  plaintiff.    . 

[8,7]  The  court  Instructed  tbe  Jury  as 
follows:  * 

"Tbe  court  instnicts  the  jury  that  if  tiiey 
bdieve  from  tbe  evidence  that  at  the  time  the 
plaintiff  rigned  the  written  contract  involved  in 
this  case,  she  did  not  know  the  extent  or  prob- 
able valae  of  the  property  of  W.  6.  Early,  and 
that  no  disdosnre  was- made  by  him  to  her,  or 
by  any  other  perscn  to  her,  of  its  extent  or 
value,  and  tbat  she  did  not  then  fairly  nndtr- 
stand  tbe  import  and  meaning  of  said  paper, 
then  the  jury  will  find  in  favor  of  the  plaintiS 
as  against  said  contract;  and  unless  the  Jnry 
ao  believe,  th^  will  find  for  the  defendants  In 
favor  of  said  contract" 

It  is  suggested  that  this  Instmctlon  is  er- 
roneons,  because  It  imposed  upon  W.  Q. 
Karly  the  duty  to  disclose  to  plaintiff  tbe 
extent  and  valtie  ef  Us '  pt&peHs,  although 
the  extent  and  value  of  his  property  may 
have  been  known  to  ber.  It  Is  also  suggest- 
ed that  tbe  Instruction  Is  erroneous.  In  tbat 
it  antborixed  tbe  jury  to  find  against  the 
contract  If  plaintiff  did  not  fairly  under- 
stand its  Import  and  meaning,  although  she 
may  have  been  fully  advised  as  to  the  extent 
and  -value  of  her  husband's  pnqperty.  It  is 
manifest  that  nettl>er  of  these  contentions  la 
sound.  The  different  propositions  submitted 
to  the  jury  were  not  submitted  disjunctively, 
but  conjunctively,  In  other  words,  before 
the  Jury  could  Dnd'ln  favor  of  tbe  contract, 
they  were  required  to  believe  that  plaintiff 
did  not  know  the  extent,  or  probable  value 
of  tbe  iwoperty  of  W.  O.  Barly  and  that  no 


Digitized  by 


Cjoogle 


468 


aOT  SOUTHWESTEBN  EtEPOBTBB 


(Ky. 


'  disclosure  was  made  by  him  to  ber,  or  by  any 
other  person  to  her,  of  Its  extent  or  value, 
and  that  she  did  not  thai  fairly  understand 
the  Import  and  meaning  of  said  paper. 

Nor  Is  there  any  merit  in  the  contention 
that  the  evidence  was  insafflcient  to  show 
any  failure  on  the  part  of  W.  O.  Early  to 
disclose  the  value  and  extent  of  his  property 
to  plaintiff.  As  before  stated,  when  plaintiff 
testified  that  she  had  no  property,  the  bur- 
den then  shifted  to  the  defendants  to  show 
the  fairness  of  the  transaction,  and  we  can- 
not  say  as  a  matter  of  law  that  the  evidence 
introduced  by  defendants  was  snfQcient  to 
meet  this  requirement 

[I,  •]  Since  the  principal  issue  in  this  case 
was  whether,  in  good  conscience,  the  ante- 
nuptial contract  should  be  upheld,  it  is 
clear  that  the  issue  of  fraud  was  of  por^ 
equitable  cognizance,  and  hence  the  verdict 
of  the  Jnry  was  merely  advisory;  and  while 
it  may  be  true  that  some  Incompetent  evi- 
dence was  permitted  to  go  to  the  Jury,  we  do 
not  regard  the  admission  of  this  evidence 
as  prejadldal.  The  case  Is  one  where  the 
wife  was  asked  to  sign  a  contract  previously 
prepared  by  the  husband,  while  th^  were 
en  route  to  their  wedding,  and  therefore  at  a 
time  when  the  circumstances  were  such  that 
she  could  not  well  refuse  the  request.  While 
it  was  shown  that  the  effect  of  the  contract 
was  explained  to  her,  and  certain  of  the  de- 
fendants testified  that  she  admitted  that  she 
knew  what  property  Mr.  Early  had  and  was 
satisfied  with  the  contract,  yet  in  view  of 
the  fact  that  the  burden  shifted  to  the  de- 
fendants to  show  the  fairness  of  the  trans- 
action, after  It  was  made  to  appear  that 
plaintiff  had  no  property,  we  conclude  that 
the  case  is  one  where  the  verdict  of  the  Jury, 
as  aflirmed  by  the  chancellor,  should  be  up- 
held. 

Judgment  affirmed. 


ynUAAMS  r.  WILLIAMS. 

(Court  of  Appeals  of  Kentncky.    Jan.  16, 
1919.) 

1.  Wills  ^=»439— CoNSTBUOnoir— Iittent  or 
Testator. 

The  primary  purpose  for  the  construction 
of  a  will  is  to  ascertain  testator's  intent,  and, 
when  this  intent  is  ascertained,  it  controls  to 
the  exclusion  of  any  rules  of  oonstmction. 

2,  Wills   «=>440— Constbuction— Exteinsio 
Evidence. 

The  written  language  of  a  will  is  the  best 
evidence  of  its  meaning,  and  testator's  inten- 
tion must  be  gathered  from  the  will. 


3.  Wills  4s»48S— GoHSTBVoTion— Ebnunsio 

EVIDENCX. 

Extrinsic  evidence  may  be  employed  to  as- 
certain a  testator's  Intention  only  where  there 
are  ambiguous  terms  or  clanses  in  the  will. 

4  Wills  fe-xlOO   Cowwbpctioh— Bxtmnsio 

BVUKRCB. 

Where  a  will  contains  ambignons  terms, 
testator's  motives,  the  purpose  of  the  will,  the 
nature  and  extent  of  the  property,  and  the  re- 
lations between  testator  and  devisees,  may  be 
looked  to  in  construing  testator's  intention. 

6.  Wills  ^9480  —  CoNSTsnoxioir— Ioentifi- 

CATION  OF  PBOPKSTT  DxTISEO. 

In  construing  a  will  devising  a  hallway,  the 
facts  and  clreumstanees  of  the  property  as  to 
its  extenf,  use,  and  manner  of  use,  its  neces- 
sity, and  appartenasey  to  buildings,  may  be 
proven  to  identify  the  property  devised. 

6.  Wills  «=»561(1)— Constbdotion— Pbopeb- 
TT  Devisko. 
Where  two  buildings  owned  by  testator  had 
a  common  hallway  between  them,  and  testator 
had  erected  a  l>oard  fence  dividing  the  property 
and  rented  tlie  buildings  in  accordance  there- 
with for  many  years,  under  a  devise  of  one 
building  to  eadi  son,  the  hallway  to  be  used 
Jointly,  or  if  both  buildings  were  destroyed  the 
gronnd  covered  thereby  to  be  divided  equally, 
the  line  established  by  testator  controlled  as 
to  the  proi>erty  devised  to  each  of  the  sons. 

Appeal  from  Circuit  Court,  Harrison 
County. 

Suit  by  P.  A.  Williams  against  Dennis 
Williams  to  quiet  title,  with  oonnterclalm 
for  the  same  purpose  by  defendant.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Affirmed. 

Daniel  Durbin  and  M.  C.  Swlnford,  both 
of  Oynthlana,  for  appellant. 
T.  E.  King,  of  Cynthiana,  fbr  appellee. 

HITRT,  J.  Emanud  Williams  died  on  Au- 
gust 26,  1891,  and  left  a  last  will  and  testa- 
ment, which  had  been  executed  on  February 
10,  1891.  He  left  surviving  him  a  widow 
and  several  children,  to  whom,  by  his  will, 
he  made  devises,  and,  as  it  appears,  made 
a  disposition,  by  the  will,  of  his  entire  es- 
tate. Previous  to  1876,  he  became  the  ovrn- 
er  of  a  lot,  in  the  town  of  Cynthlana,  which 
was  situated  upon  the  comer  of  Wblnut 
street  and  Pike  street  In  that  dty.  The  lot 
abutted  on  Walnut  street  on  the  east,  and 
on  Pike  street  on  the  south.  The  frontage 
of  the  lot  on  Pike  street  was  47^  feet,  and 
its  depth  from  Pike  street  to  the  north  end 
of  the  lot  was  70  feet,  9^  Indies.  Hence, 
upon  the  eastern  side,  it  abutted  upon  Wal- 
nut street  the  entire  length  from  Boattx  to 
north.  At  the  time  Emanuel  Willlama  ac- 
quired the  lot,  there  was  upon  It  a  two-story 
frame  building,  which  stood  upon  the  comer 
made  by  the  Intersection  of  Walnut  street 
and  Pike  street,  and  was  about  20  feet  In 
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tridth,  and  eztoided  ulong  Walnnt  street  to 
B  depU  of  58  feet.  On  the  north  end  of  this 
building,  and  as  a  continuation  of  it,  a  small 
ooe-story  structure  stood,  and  It,  together 
iriili  the  main  frame  building,  covered  all  of 
tlie  front  of  the  lot  upon  Walnut  street,  ex- 
cept a  few  feet  at  the  north  end  of  the  lot 
To  make  the  situation  of  the  buildins^  and 
fixtures  upon  the  lot  intelligible,  reference 
is  made  to  the  following  diagram: 


PIKC 


Tte  letters  A,  B,  C,  and  D,  represent  the 
CDtlre  lot;  the  line  A,  O  and  D  is  the  Walnut 
(treet  side  of  the  lot ;  the  line  A,  E,  V,  and 
B,  Is  the  firont  of  the  lot  upon  Pike  street ; 
the  lines  represented  by  the  letters  A,  E,  X, 
S.  R,  V,  and  O,  and  back  to  A,  is  the  frame 
building r  the  letters  VI,  ID,  DO,  and  O  V, 
represent  the  lines  encircling  the  unoccupiM 
part  of  the  lot,  which  adjoins  Walnnt  street, 
ud  is  to  the  north  of  the  frame  buildings. 
A  stairway,  commencing  on  Pike  street  at 
E,  extended  up  to  the  second  story,  on  the 
outside  of  the  side  of  the  frame  building, 
represented  by  the  letters  E  and  X,  at  whldi 
place  there  was  a  small  platform,  and  from 
tile  platform  the  stairway  descended  along 
tbe  wall  to  the  ground  at  the  letter  X.  From 
tile  platform,  a  door  entered  into  tbe  np^ 
Rairs  room  of  the  frame  building.  Another 
mtaide  stairway  entered  the  frame  building, 
between  R  and  S,  but,  since,  that  stairway 
ku  l)een  placed  upon  the  Inside  of  the  frame 
liaase.  Some  time  pretious  to  1876,  Efinan- 
Hi  Williams  erected  upon  the  west  side  of 
Out  lot,  and  fronting  upon  Pike  street,  a 
two-story  brick  bnlldhig,  which,  with  the 
Utdien  atta<d>ed,  is  represented  on  the  dia- 


gram by  the  lines  between  the  letters  and 
flgures  B.  P,  H,  7,  8,  9,  W,  and  back  again 
to  B.  The  bri<ft  building  has  a  slightly 
greater  frontage  on  Pike  street  than  the 
frame.  When  the  brick  building  was  erect- 
ed, he  tore  down  the  outside  stairways  on 
the  western  side  of  the  frame  building  and 
constructed  a  hallway,  between  the  two  build- 
ings, which  is  indicated  on  the  diagram  by 
the  letters  F,  B,  X,  and  H.  Within  the  hall- 
way a  stairway  was  erected,  which  went  up 
from  the  first  floor  of  the  hal^way  to  the  sec- 
ond floor  of  it,  and  this  stairway  was  erected 
against  the  brick  building  and  Is  indicated 
by  the  figures  S,  4,  6,  and  6.  In  tbe  south 
end  of  the  hallway  Is  a  small  room,  used  in 
connection  with  the  brick  building.  A  door- 
way enters  the  hallway  from  the  brick  build- 
ing. The  front  of  the  hallway  from  F  to 
E  is  a  brick  wall,  similar  to  the  wall  froo) 
F  to  B.  The  rear  wall  of  the  hallway  from 
H  to  X  is  bnilt  of  wood,  and  consists  cfafefly 
of  the  door,  whidi  opens  from  a  hallway  into 
the  back  yards  of  the  two  buildings.  In  the 
north  end  of  the  hallway,  there  was  an  en- 
trance through  its  floor  into  the  cellar,  under 
tbe  frame  building.  The  roof  of  the  hall- 
way is  a  continuation  of  the  roof  of  the 
brick  building.  A  cistern  is  situated  upon 
the  lot,  near  the  point  indicated  by  the  flg- 
ure  8.  There  are  two  'Stakes"  for  the  sew- 
ers, at  tbe  points  M  and  L.  There  is  a  door- 
way from  the  frame  building  to  the  outside 
on  tbe  line  between  X  and  S,  and  another 
between  8  and  R.  On  the  western  side  of 
the  lot,  at  the  north  end,  there  are  two  or 
more  dosets,  which  are  indicated  by  the  fig- 
ares  and  letters  1,  P,  Ic,  lb,  Y  and  2.  A  wail 
separates  the  closet  into  two  portions.  Tbe 
wall  is  indicated  by  tbe  letters  T  to  P. 
There  Is  an  opening  from  the  closet  between 
the  figures  1  and  2,  and  also  a  doorway.be- 
tween  the  letters  and  figures  P  to  Ic.  A 
coalhonse  Is  Indicated  by  the  letters  and 
flgares  lb,  Ic,  la,  Z,  and  O. 

Abont  1875  or  1876,  the  testator  construct- 
ed a  high  board  fence,  from  6  to  10  feet  in 
height,  wfaidi  commences  at  tlie  point  X 
tfaence  to  I,  thence  to  K,  and  thence  to  N. 
Between  the  letters  X  and  J,  there  is  a 
gateway,  or  doorway,  which  is  Inclosed  by 
a  door  upon  binges,  and  a  small  narrow  pas- 
sageway, through  which  a  persMi  may  pass, 
on  the  line  between  J  and  K,  and  another 
passageway,  through  the  board  fence,  on  tbe 
line  from  E  to  N.  These  two  latter  passage- 
ways axe  Inclosed  by  swinging  doors.  From 
the  tim«  of  the  erection  of  this  board  fence, 
until  his  death,  the  testator  let  both  of  the 
buildings  to  tenants,  and  the  tenants  and  oc- 
cupants of  tbe  frame  house  and  tbe  patrons 
of  the  business  therein  made  use  of  tbe 
narrow  alleyway  embraced  by  the  letters 
X,  J,  K,  V,  R,  and  8,  In  going  to  tbe  closet 
and  ooelhouae,  upon  the  north  a>d  of  the 
lot    The  frame  building  was  used  as  a  sa- 
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loon  during  a  portion  of .  tbe  time,  and  a 
grocery  store  during  the' remainder  of  tbe 
time,  while  the  brick  building  was -let  to 
tenants  for  other  purposes,  and  tbe  tenants 
in  the  brick  building  made  use  of  the  closet 
upon  the  side  of  tbe  board  fence  next  to  tlie 
brick  building.  Tbe  high  board  fence,  as  in- 
dicated, has  been  maintained  at  the  same 
place  at  which  it  was  originally  erected  by 
the  testator,  from  the  time  of  its  erection 
until  the  present  time. 

The  testator  devised  the  frame  house  to 
bis  son  the  appellee,  Dennis  Williams,  and 
the  brick  building  to  his  son  the  appellant, 
P.  A.  Williams.  Disagreeing  about  tbe  in- 
terest devised  to  each  of  them,  this  action 
was  instituted  by  tbe  appellant,  whom  we 
will  call  hereafter  the  plaintiff,  against  the 
appellee,  whom  we  will  call  hereafter  the 
defendant,  to  quiet  bis  title  to  the  portions 
of  the  property  claimed  by  each  of  them, 
when  the  defendant  by  counterclaim  set  up 
bis  claims  to  tbe  property  and  asked  that 
bis  title  be  quieted  to  certain  portions  of 
the  property  about  the  ownership  of  which 
they  disputed.  The  plaintiff  claimed  that  he 
was  the  owner  of  the  property  to  the  west- 
ward of  the  line  indicated  by  tbe  letters 
B^  X,  S,  R,  y,  and  I,  while  the  defendant 
claimed  tliat'  the  line  of  divlsicm  between 
tbeix  pr«^)erty  was  as  is  indicated  by  the 
letters  F,  H,  X,  J,  K,  N,  P,  and  X.  The  court 
adjudged  that  tlie  hallway  indicated  by  the 
letters  F,  E,  and  H  was  devised  to  them 
Jointly  and  for  their  Joint  use,  and  that  the 
line  of  division  between  their  properties 
north  of  the  rear  end  of  the  hallway  was  as 
indicated  by  the  letters  X,  J,  K,  N,  P,  and  Y. 

From  the  Judgment,  the  plaintiff  bas  ap- 
pealed. 

Neither  of  tbe  parties  own  any  interest  In 
the  property,  except  to  the  extent  it  was 
devised  to  them  by  the  testator's  will,  and 
hence  the  extent  of  the  ownership  of  each 
must  be  determined  from  a  construction  of 
the  will.  The  portions  of  the  will  which  re- 
late to  the  property  in  controversy,  so  far 
as  concerns  the  present  rights  of  tbe  par- 
ties, is  as  follows : 

"Item  Second.  I  own  two  houses  and  lots,  one 
a  frame,  situated  on  the  northwest  corner  of 
Pike  and  Wahrat  streets,  in  Oyntbiana,  the  oth- 
er a  brick,  situated  on  Pike,  west  of  and  adjoin- 
ing the  frame.    •    •    * 

"Item  Sixth.  I  devise  the  frame  bouse,  on  tbe 
comer  of  Pike  and  Walnut  streets,  •  •  •  to 
my  son,  Dennis  WilliamB,  and  the  brick  house 
adjacent  thereto,  I  devise  *  •  ♦  to  my  son, 
Patrick  Williams.  There  is  a  hallway  between 
these  two  houses,  now  used  only  by  the  occu- 
pants of  the  brick  house,  but  it  may  be  desira- 
ble to  have  it  used  by  both,  in  that  event  it 
shall  be  so  used,  and  in  the  event  of  the  de- 
Btniction  of  the  house,  in  which  it  is  built,  the 
hall  shall  again  be  reconstructed  for  the  use  of 
both,  in  the  event  of  the  destruction  of  both 
houses,  the  ground,  now  covered  by  the  stair- 
way, will  be  equally  divided  between  the  two 


lots,  and  may  l>e  built  upon  as  the  owners  shall 
provide." 

[1]  A  large  mass  of  testimony  was  taken, 
much  of  which  Is  Incompetent,  and  a  multi- 
tude of  exceptions  were  taken  and  filed,  all 
of  which  were  overruled  by  the  court.  Their 
number  precluded  their  consideration  sep- 
arately in  this  opinion ;  but  suffice  it  to  sa.r 
that  the  primary  pnnmse  for  the  construc- 
tion of  a  will  is  to  ascertain  the  intention 
of  the  testator,  and,  when  this  Intention  is 
ascertained,  it  controls,  to  the  exclusion  of 
any  rules  of  construction. 

[2-S]  The  written  language  of  a  will  Is  the 
best  evidence  of  its  meaning,  and  the  inten- 
tions of  the  testator  ntust  be  gathered  from 
the  will  itself,  without  the  aid  of  evidence 
from  the  outside.  If  it  Is  nnambignons.  Car- 
roll v.  Cave  HiU  Cemetery  Co.,  172  Ky.  211, 
189  S.  W.  186;  Jackson  v.  Payne,  2  Mete. 
567;  Stephen  v.  Walker,  8  B.  Mon.  600: 
AUan  V.  Vanmeter,  1  Mete.  264 ;  Watklns  v. 
Bennett,  170  Ky.  464,  186  S.  Wi.  182;  Long 
V.  Duvall,  6  B.  Mon.  219;  Tuttle  v.  Berr.v- 
man,  94  Ky.  653,  28  S.  W,  845,  15  Ky.  Law- 
Rep.  294.  It  Is  only  where  there  are  am- 
biguous terms  or  clauses  in  a  will  that  ex- 
trinsic evidence  may  be  called  to  assist  in 
the  ascertainment  of  tbe  intuitions  of  tlie 
testator.  In  such  instances,  tbe  motives, 
which  can  reasonably  be  supposed  to  have 
actuated  the  testator,  the  purpose  of  making 
the  will,  the  nature  and  extent  of  the  prop- 
erty, and  the  relations  betweoi  the  testator 
and  devisees,  may  l>e  looked  to  In  assisting 
the  language  of  the  vrlll  to  express  the  in- 
tentions of  the  testator.  Henry  v.  Heury,  $1 
Ky.  342;  Levy's  Bx'r  v.  Leeds,  151  Ky.  56, 
151  S.  W.  1.  There  aeelbs  to  be  a  latent 
ambiguity  -in  the  will.  In  the  present  Instancej 
From  the  face  of  the  words  used,  there  does 
not  appear  any  Indistinctness  or  uncertainty  i 
but,  when  the  words  which  describe  th( 
property  devised  are  attempted  to  be  ai^ 
plied  to  the  subject  which  they  described 
then  the  ambiguity  appears.  The  facts  an(| 
circumstances  of  the  property,  relating  to  lt( 
extent  and  use  and  the  maimer  of  its  use 
and  its  appurtenancy  to  the  buildings  au^ 
necessity  for  it,  for  the  comfortable  enjov 
ment  of  the  buildings,  during  the  life  of  tht 
testator  and  at  the  time  of  the  making  of  th{ 
will,  may  be  proven,  for  the  purpose  oi 
identifying  the  property  upon  which  the  wi! 
is  intended  to  operate.  The  proof  of  tbesj 
facts  and  drcumstances  are  not  contradictory 
of  the  terms  of  the  will,  but  enable  tbe  conti 
to  put  itself  in  the  place  of  the  testator  whei 
making  his  wUL  40  Cyc.  1428,  1429.  143li 
Tudor  v.  Terrel,  2  Dana,  47;  Breckenridg 
V.  Duncan,  2  A.  K.  Marsh.  60,  12  Am.  Rei 
359 ;  Carroll  v.  Cave  HUl  Cemetery  Co.,  I'll 
Ky.  213,  189  8.  W.  186.  The  words  or  U^ 
will  are  plain  and  unambiguous  as  to  th 
buildings  devised,  and  it  is  conceded  th« 
the  testator  intended  by  his  will  to  devls 
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the  groimd  not  occupied  by  the  bnlldlnga, 
together  -wttb  the  bolldings;  or,  In  otiier 
ivordB,  to  devise  to  each  of  his  sons  a  bntld- 
\og  with  the  lot  of  ground  Incident  and  ap- 
purtenant to  It;  bat  the  trouble  arises  In 
detenulxttng  the  extent  of  the  lots  and  the 
line  of  dlvlalon  between  them.  With  the 
rules  as  above  stated,  with  regard  to  the 
competency  of  the  evidenoe  offered  in  mind, 
»-e  have  arrived  at  the  foUowing  cooola* 
sioDs: 

The  hallway  was  not  devised  to  either  tba 
plaintiff  or  the  defendant  as  a  portion  of  the 
building  devised  to  him.  The  testator  in- 
tended to  devise  the  hallway  to  them  Jointly 
and  for  their  joint  use.  SJlther  one,  desiring 
to  use  it  In  a  reasonable  and  proper  way,  and 
for  the  porpoBes  intended  for  the  use  of  a 
hallway,  may  dp  so,  and  thla  joint  nse  may 
contlnne  nntU  the  destroettao  of  both  build- 
ings, in  whldk  event  flte  land  whlcih  it  covers 
■ball  be  divided  equally  between  the  two 
lots.  The  word  "hallway"  was  Intended  to 
be  used  Instead  of  "stairway"  as  used  In  the 
will,  and  the  testator  by  the  use  at  the  lat* 
ter  word  Intended  and  meant  "hallway,"  as 
the  stairway  only  covers  a  very  small  portion 
ot  the  ground  devised  to  the  parties  Joint- 
ly, entll  the  deetmetkm  of  both  bnildings, 
and  the  testator  AVtu  evidently  intending  to 
dispose  of  it  all  in  severalty  at  that  time, 
and  since  an  oQual  division  of  the  land  cov- 
ered by  the  stairway  woald  not  effectuate 
the  Intention  of  the  testator. 

In  the  second  ctause  of  the  will,  the  tes- 
tator describes  ttte  property  devised  to  plain- 
tiff and  defendant  as  "two  houses  and  lots." 
He  does  not  describe  the  property  as  two 
honaes  with  the  lots  upon  which  they  stood 
to  be  thereafter  ascertained  and  defined.  He 
unquestionably,  in  making  his  will,  had  In 
his  mind  two  separate  lota  then  existing. 
There  had  never  been  any  division  of  the 
gtoimds  upon  which  the  devised  houses  stood 
into  two  separate  lots  before  their  ownership 
by  the  testator,  and  the  only  division  ever 
made  by  him  was  that  described  by  the  high 
board  fence.  This  division  he  made  as  soon 
as  the  brick  house  was  completed,  and  he 
oootlnned  the  division  until  he  executed  the 
will  and  as  long  as  he  lived,  a  period  of  time 
from  13  to  IS  years.  During  this  period  of 
time,  the  portion  of  grounds  included  by  the 
lines  described  by  the  letters  and  figures  X, 
J,  K,  N,  Y.  C,  Z,  I,  D,  O,  V,  R,  S,  was  used, 
nearly  exclusively.  In  connection  with  the 
occupancy  and  use  of  the  frame  house  and 
by  the  tenants  of  the  frame  house  and  the 
patrons  of  the  business  carried  on  therein ; 
while  the  grounds  described  by  the  letters 
and  figures  X,  H,  7,  8,  d,  2,  Y,  P,  N,  K,  and 
J.  were  used  nearly  exclusively  by  the  ten- 
ants of  the  brick  house  and  in  connection 
with  it.  It  was  certainly  the  intention  of 
the  testator  to  pass  the  grounds  whldi  he 


owned  at  fills  place,  and  not  covered  by  the 
buildings,  -witb  the  devise  of  ttie  buildings, 
and  hence  it  can  only  be  concluded  that  he 
Intended  to  devise  the  lands  contiguous  or 
incident  to  each  of  the  buildings  which  were 
necessary  to  their  ordinary  use  and  enjoy- 
ment. It  la  true,  there  were  doors  in  the 
board  fence,  but  shutters  were  maintained 
upon  them,  and  there  Is  nothing  to  Indicate 
that  the  teoaa  was  not  maintained  as  a  divi- 
sion between  the  frame  house  and  brick 
house. 

[8]  The  evidence  Is  contradictory  as  to  the 
respective  values  of  the  two  lots  as  described 
by  the  fence;  but.  If  the  frame  house  lot 
is  slightly  the  more  valuable,  the  testator 
imposes  a  greater  burden  upon  tills  lot  for 
the  support  of  his  afiUcted  son  than  uiSoa 
the  brick  house  lot.  The  testator,  shortly 
before  his'  death,  and  It  does  not  appear 
whether  before  -or  after  the  exception  of  the 
will,  gave  the  plaintiff  $500  or  $600  worth 
of  personal  property  In  excess  of  what  the 
defendant  received.  Many  speculative  rea- 
sons are  suggested  by  counsel  why  the  tes- 
tator Intended  a  division  of  the  lots  upon 
the  line  described  by  the  lett»s  and  figures 
G,  4,  3,  R,  V,  I :  but,  the  only  tangible  thing 
In  the  evidence  la  the  division  which  the 
testator  made  and  maintained  himself  by 
the  erection  of  the  board  fence,  and  which 
was  in  existence  at  the  time  he  executed  the 
will,  and,  as  the  will  clearly  shows  he  in- 
tended to  devise  a  house  and  lot  to  esdii 
of  the  parties,  it  can  only  be  concluded  that 
he  intended  the  lots  which  were  then  and  as 
then  In  existence,  or  else  be  would  have  des- 
ignated the  boundaries  of  the  lot  which  he 
Intended  should  be  thereafter  laid  off. 

The  judgment  is  therefora  affirmed. 


SPBAOIilN  et  aL  v.  ADAUS  et  aL  * 
ADAMS  et  aL  V.  SPRADUN  et  aL 
(Court  of  Appeals  of  Kentucky.    Jan.  15,  IMO.) 

1.  Wnxs  «=»52(1>— iNBAmrr  or  Testatob— 
BuBOBN  or  Pboof.   ' 

Where  doe  ezscntion  of  paper  offwed  for 
probate  as  will  is  proved,  and  pap«r  is  not  ir- 
raticmal  In  its  provisions,  or  Inooaaisteiit,  In  its 
structure,  language,  or  details,  with  sanity  of 
testator,  burden  of  showing  his  insanity  shifts 
to  contestants. 

2.  Wnxs  «s»324(^  —  TSSKAiiKirrABT  Cafao- 
rrr— Qttkstiow  roa  Jukt.. 

In  probate  proceedings,  due  esecntion  of  tes- 
tator's fourth  will  having  been  satiafactorily 
proved,  and  evidence  on  qaestioa  of  testamen- 
tary incapacity  being  conflicting,  question  of  his 
sanity  or  insanity  was  for  jiiiy. 


4a>For  other  easM  se*  «am«  topic  and  KET-NUHBBR  in  all  Ker-Numbved  Dlgeats  and  Indezw 


•Rehearing  denied  February  2S,  U19. 
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8.  Wnxs  «ss324(l)— T7HDCT  Irflukmob— !»• 
BAXS  Atsbsion— Etidkhce. 
In  probate  proceedings,  where  evidence  on 
questions  of  undue  influence  and  insane  aversion 
was  sufficient  merely  to  excite  suspicion,  and  did 
not  carry  with  it  quality  of  proof  sufficient  to 
induce  conviction,  trial  court  properly  refused  to 
submit  sudi  questions  to  Jury, 

4.  Wnxa  «3>199  —  Bktivob  Arbr  Rbtooa- 
•non  BT  Mabbiaob— "CoDion."— Statutb. 
Testator's  second  will,  properly  execnted, 
which  not  only  recognised,  bat  declared  the  va- 
lidity '  of,  a  former  will,  revoked  by  marriage, 
and  then  devised  other  property  not  mentioned 
in  such  former  wUl,  hM  a  "codicil,"  revivins 
former  will,  under  Ky.  St  |  4834. 

[Ed.  Note.— EV>r  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  CSodicil.] 

6.  Wills  «s»1S3— Rxvocatioh  of  Bbvivira 
Will  ob  Codioii>— Eitect. 
Testator's  third  will,  executed  after  divorce 
from  his  wife,  marriage  to  whom  had  revoked 
first  win,  revived  by  second  will,  held  to  revoke 
second  will  only  in  so  far  as  making  provision 
for  divorced  wife,  not  in  so  far  as  reviving  first 

win. 

Ai^eal  from  Circuit  Court,  Johnson 
County. 

Proceeding  for  tbe  probate  of  the  will  of 
Daniel  Spradlln  by  Jlney  Adams,  etc.,  con- 
tested by  Andrew  J.  Spradlln,  Sr.,  and  oth- 
ers. From  parts  of  the  judgment,  c<Mitest- 
ants  and  propoonders  appeal.  Affirmed  on 
the  appeal  of  the  contestants,  and  reversed, 
and  cause  remanded,  on  tbe  appeal  of  the 
propoonders. 

H.  S.  Howes  and  Vaughan  &  Howes,  all  of 
PaintsviUe,  for  propounders. 

J.  B.  Clark,  of  Inez,  A.  J.  Kirk,  of  Palnts- 
vUle,  and  Allan  D.  Cole,  of  Maysrllle,  for 
contestants. 


CLAT,  C.  On  December  12,  1914,  IDanlel 
Spradlln  died,  a  resident  of  Johnson  county. 
Several  years  prior  to  his  death,  William 
Adams,  a  neighbor  and  a  remote  kinsman, 
died,  leaving  two  children,  John  Q.  Adams 
and  Charity  Adams.  At  the  request  of  Wil- 
liam Adams,  IDanlel  SpradUn  took  these 
children  into  his  home  and  reared  them  as 
bis  own.  Before  the  execution  of  bis  first 
will,  Daniel  Spradlln  divided  his  home  farm 
equally  betwe«i  ioba  Q.  Adams  and  Charity 
Adams,  giving  to  one  the  upper,  and  to  the 
other  the  lower,  half  thereof.  They  each 
erected  homes  thereon  and  otherwise  Im- 
proved their  respective  tracts.  Several  years 
before  the  death  of  Daniel  Spradlln,  John  Q. 
Adams  died,  leaving  a  widow,  Jlncy  Adams, 
and  two  children.  Miles  and  Frank  Adams. 
Charity  Adams  married  George  Spradlln,  by 
whom  she  had  several  children.  Soon  after 
the  Qlvll  War,  Daniel  Spradlln  married  Mary 


Falrchild,  who  died  prior  to  tbe  year  1909. 
No  children  were  bom  of  this  maritage. 

On  June  12,  1000,  Daniel  Spradlln  execnt- 
ed a  will  by  whldi  he  devised  to  Jlncy 
Adams,  during  her  lUettmek  providing  she 
remained  the  widow  of  John  Q.  Adams,  the 
upper  one-half  of  bis  land  located  on  Jen- 
nie's creek,  with  remainder  to  ber  child  ren. 
He  also  devised  tbe  lower  one-half  of  the 
land  to  Charity  SpradUn  for  life,  with  re- 
mainder to  ber  children.  On  March  23,  1912, 
IDanlel  Spradlln  married  Una  Plckleslmer. 
On  the  same  day  they  entered  Into  an  an- 
tenuptial contract,  and  on  March  27tb  Daniel 
Spradlln  executed  tbe  following  will : 

"I,  Daniel  Spradiln,  of  Johnson  county,  Ken- 
tud^,  being  over  twenty-one  yean  of  age,  and 
of  sound  and  disposing  mind  and  memorjr,  rec- 
ognizing the  shortness  of  life  and  oertainty  of 
death,  do  make  and  ordain  this  my  last  will  and 
testament  in  the  name  of  God,  Amen. 

"Item  1.  In  a  former  Trill  I  have  disposed  a 
portion  of  my  real  property  to  the  heirs  of  John 
Q.  Adams,  the  heirs  of  Charity  SpradUn,  and  I 
desire  to  hold  good  and  direct  and  that  the 
court  shaU  record  the  will  oontaining  these 
transfers. 

"Item  2.  I  direct  that  all  my  just  debts  and 
funeral  expenses  be  first  paid  out  of  my  estate. 

"Item  8.  I  give  and  bequeath  to  my  beloved 
wife,  liina  SpradUn,  aU  the  rest  of  my  real  es- 
tate which  I  may  be  seized  of  at  my  death. 
(Provided  that  said  Lina  Spradlin  provides  m« 
suitable  necessities  during  my  lifetime,  such  as 
clothing,  food,  sHdioal  attention,  etc,  and  nU 
things  that  a  person  of  my  age  needs  daring 
life.) 

"item  4.  After  the  satisfaction  of  my  funeral 
expenses  I  give  and  bequeath  all  my  personal 
property  to  my  wife,  beloved  wife  Lina  Sprad- 
Un, this  indudes  aU  the  money  I  may  have  in 
the  PaintsviUe  National  Bank,  PaintsviUe,  Ky., 
also  ISOOOjOO  (three  thousand  doUars)  in  IT.  S. 
bonds  at  2%  twenty  years'  time,  and  all  the 
personal  property  I  may  be  in  possession  of  at 
my  death. 

"In  witness  whereof,  I  have  hereunto  set  my 
hand  at  PaintsvUle,  Ky^  this  27th  day  of 
March,  1912." 


After  living  together  about  14  months,  he 
and  bis  last  wife  were  divorced.  Oliereupon 
they  entered  into  an  agreement  by  which 
their  property  rights  were  fully  settled.  On 
February  28,  1914,  Daniel  Spradlln  executed 
another  wlU,  which  la  aa  follows: 

"I,  Daniel  Spradlin,  bdng  of  sound  mind  and 
remembering  that  I  have  heretofore  executed  a 
writing  to  Lina  Spradlin  which  is  lost  and 
which,  after  my  death,  might  be  termed  a  will, 
and  not  wanting  it  to  give  any  trouble  to  my  es- 
tate, or  for  the  said  Inna  Spradlin  to  share  in 
my  estate,  I  now  make  and  declare  this  to  b« 
my  last  wUl  and  testament  and  direct  and  -will 
that  the  said  Lina  Spradlin  take  nothing  from 
my  estate  under  said  writing  or  otherwise,  and 
I  hereby  revoke  and  cancel  said  writing  or  will." 
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On  the  day  before  his  death,  Daniel  Sprad- 
lin  executed  bis  fourth  and  last  will,  which 
Is  as  follows : 

"Enow  an  men  t)7  this  inatmiaeot  of  writing 
that  I,  Daniel  Spndlin,  of  the  connty  ot  John- 
ion  and  state  of  Kentucky,  beinc  in  a  sound 
state  of  mind,  do  hereby  bequeath,  or  will  my 
property  in  Paintsville,  Ey.,  known  aa  the  Mart 
Pi«8ton  property,  one  lot  on  the  south  side  of 
Front  street  to  Jiney  Adams,  Miles  Adams  and 
Frank  Adams. 

"They  are  to  wait  on  me  to  see  that  I  am 
cared  for.  All  of  my  jnat  debts  and  funeral  ex- 
peases  to  be  paid  out  of  this  property." 

The  first  and  fourth  wills  were  probated 
by  the  county  court  of  Johnson  county.  On 
appeal  to  the  circuit  court,  certain  collateral 
relatives  of  Daniel  Spradlln  contested  the 
first  will  on  the  ground  that  It  was  revoked, 
and  the  second  will  on  the  gzeunda  of  testa- 
mentary incapaoity,  undue  Influence,  and 
Insane  averrion.  The  validity  of  the  last 
will  was  submitted  to  the  lury  on  the  ques- 
tion of  testamentary  capacity,  and  the  Jury 
returned  a  verdict  sustainiiig  the  will.  At 
the  same  time  the  court  peremptorily  in- 
structed the  jury  to  find  against  the  first  will 
on  the  ground  that  It  was  revoked  by  the 
testator's  subsequent  marriage.  It  was  then 
adjudged  that  the  fourth  will  was  the  last 
will  of  Daniel  Spradlln,  and  from  that  part 
of  the  Judgment  the  contestants  appeal.  It 
was  further  adjudged  that  the  first  will  was 
not  the  last  will,  or  any  part  of  the  last  will, 
of  Daniel  Spradlln,  and  from  this  part  of  the 
judgment  the  propounders  appeal. 

[1-3]  Where  the  due  execution  of  a  paper 
offered  for  probate  as  a  will  is  proved,  and 
the  paper  Is  not  Irrational  In  its  provisions, 
or  inconsistent,  in  its  structure,  language;  or 
details,  with  the  sanity  of  the  testator,  the 
bnrden  of  abowlng  that  the  testator  was  not 
of  sound  mind  shifts  to  the  contestants.  MU- 
ton  V.  Hunter,  13  Bnsh,  163;  Woodford  v. 
Buckner,  111  Ky.  241,  83  S.  W.  61T,  23  Ky. 
Law  R^.  027.  Here  the  due  execution  of 
the  fonrtfa  will  was  satisfactoilly  proved, 
and,  the  evidence  <hi  the  question  of  testa- 
mentary incapacity  being  conflicting,  the 
question  was  for  the  Jury.  We  further  con- 
clude that  the  court  did  not  err  in  refusing 
to  Snbihlt  the  questions  of  undue  influence 
and  Insane  aversion  to  the  Jury,  since  the  evi- 
dence bearing  on  these  questions  was  suffi- 
cient mer^  to  excite  suspicion,  and  did  not 
carry  with  it  that  quality  of  proof  sufficient 
to  Induce  conviction.  Brent  v.  Fleming,  16S 
Ey.  366,  176  S.  W.  1184.  Hence  there  ap- 
pears no  valid  reason  for  distniit>lng  the 
jodgment  sustaining  the  fourth  and  last  will. 

The  ruling  of  the  trial  court  that  the  first 
wiu  of  the  testator  was  revoked  by  his  mar- 
riage presents  a  more  serious  question.  See- 
tlons  4S82  and  4884,  Kentucky  Statutes,  are 
as  follows: 


4832:  "Every  will  made  by  a  man  or  woman 
shall  be  revoked  by  his  or  her  marriage,  except 
a  will  made  in  exercise  of  a  power  of  appoint- 
ment when  the  estate  thereby  appointed  would 
not,  in  default  of  sneh  appointment,  pass  to  his 
or  her  heir,  personal  tepiesentative,  or  next  of 
kin." 

4834 :  "No  will  or  codicil  or  any  part  thereof, 
which  shall  be  in  any  manner  revoked,  shall,  aft- 
er being  revoked,  be  revived,  otherwise  than  by 
re-execution  thereof,  or  by  a  codicil  executed  in 
the  manner  hereinbefore  required;  and  then  only 
to  the  extent  to  which  an  intention  to  revive 
the  same  is  shown  thereby." 

[4]  It  to  argued  on.  behalf  of  contestants 
that  tbe  first  will  wa«  revoked  by  the  testa- 
tor's second  marriage,  ttaat  tbe  second  will 
was  not  sufficient  to  revive  the  first  will,  and 
that,  ev0B  if  it  was,  the  second  will  was  re- 
voked by  the  third  will,  thus  leaving  the 
first  will  onrevived.  On  tbe  other  hand,  the 
propoonden  claim  that  the  first  will  was  re- 
vived by  the  second  will,  and  that  the  third 
will,  fairly  construed,  did  not  have  the  ef- 
fect of  revoking  the  second  wUl,  in  so  far 
as  it  revived  the  first  It  will  b«  observed 
that  by  the  first  will,  wbidiwas  executed  pri- 
or to  the  testator's  second  marrisge,  tbe  tes- 
tator devised  certain  lands  to  Jincy  Adams 
and  Obai4ty  Spradlln  for  life,  with  remainder 
to  their  children.  The  first  clause  of  his  sec- 
ond will,  which  was  executed  after  his  mar* 
riage,  is  as  follows: 

"In  a  former  will  I  have  disposed  a  portion 
of  my  real  property  to  the  heirs  of  John  Q. 
Adams,  the  heirs  of  Oharity  Spradlln,  and  I 
desire  to  hold  good  and  direct  and  that  the  court 
shall  record  the  will  containing  these  transfers." 

He  then  proceeds  to  devise  all  the  re- 
mainder of  his  property  to  his  wife,  Dlna 
Spradlln.  Here,  then,  we  have  a  case  where 
the  second  will,  which  was  properly  execut- 
ed, not  only  recognized,  but  declared  the 
validity  of,  the  former  will.  After  that  It 
devised  other  property  not  mentioned  in  the 
fprmer  vrill.  It  will  thus  be  seen  that  the 
second  will  purported  to  be  coupled  w4th  the 
first  will,  and  in  our  opinion  should  be  re- 
garded as  a  codldl  (Crosble  v.  Macdoual,  4 
Ves.  Jr.,  610;  Deppen's  Trustee  v.  IDeppen, 
182  Ky.  762,  117  S.  W.  352 ;  MuUer  v.  Muller, 
108  Ky.  611,  66  S.  W.  802,  22  Ky.  Law  Rep. 
207),  and  therefore  sufficient  under  the  stat- 
ute to  revive  the  former  will. 

[t]  That  being  true,  it  remains  to  deter- 
mine the  effect  of  the  third  will,  and  its  ef- 
fect must  be  measured  by  the  intention  of  the 
testator.  In  determining  this  questioo  it  must 
be  remembered  that  after  the  execution  of  the 
second  will  the  testator  had  been  divorced 
from  his  wife  and  they  had  compromised 
their  property  rights.  Under  these  circum- 
stances, he  executed  the  third  will,  declar- 
ing in  substance  liiat  he  had  theretofore  ex- 
ecuted a  writing  to  Lina  Spradlln  (his  wife), 
which  was  lost,  and  which,  after  his  death, 
might  be  termed  a  will,  and  that,  not  want- 
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tng  tbat  Instnimaat  to  give  any  trouble  to 
his  estate,  or  for  hla  wife  to  sluLre  In  bis 
estate,  ba  directed  that  his  wife  should  take 
nothing  from  his  estate  under  such  writing 
or  otherwise,  and  added  these  words : 

"And  I  hereby  revoke  and  cancel  such  writing 
«  will." 

In  the  same  connection  it  must  be  remem- 
bered that  the  first  will  was  delivered  to  a 
bank,  and  remained  there  at  the  time  of  the 
testator's  death.  It  is  clear  from  the  lan- 
guage of  the  third  will  that  the  testator  was 
Tiewtng  the  second  will  only  in  the  Ugbt  of 
the  provision  therein  made  for  his  wife.  He 
shows  very  plainly  what  he  had  in  view  by 
the  execution  of  that  instrument  He  did 
not  refer  in  any  way  to  the  second  will  as 
having  made  provision  for  JIncy  Adams  and 
Charity  Spradlln  and  thrfr  children.  Not 
only  so,  but  when  he  came  to  write  liis  last 
will,  he  devised  only  the  property  in  Paints- 
ville,  and  made  no  reference  to  the  lands 
theretofore  devised  to  Jincy  Adams  and 
Charity  Spradlln  and  their  children.  View- 
ing the  words  of  revocation  contained  in  the 
third  will  in  the  light  of  the  preceding  words, 
and  in  tlie  light  of  the  testator's  evident  pur- 
pose to  give  his  farm  to  Jincy  Adams  and 
Cliarlty  Spradlln  and  their  children,  we  are 
forced  to  the  conclusion  that  the  testator  in- 
tended to  revoke  only  so  much  of  his  second 
will  as  made  provision  for  his  wife  from 
whom  be  had  been  divorced.  Any  other  view 
would  defeat  the  evident  Intention  of  the 
testator,  as  manifested  by  the  various  wills 
which  he  executed,  and  the  circumstances 
attending  their  execution.  We  therefore  con- 
clude that  the  third  will  did  not  have  the  ef- 
fect of  revoking  tbat  part  of  the  second  will 
which  revived  the  first  will,  and  tbat  the 
diancellor  erred  in  directing  the  Jury  to 
find  that  the  first  will  was  not  the  will  of 
the  testator. 

On  the  appeal  of  Andrew  3.  Spradlln,  Sr., 
and  others,  the  Judgment  Is  affirmed.  On  the 
appeal  of  Jincy  Adams  and  others,  the  Judg- 
ment la  reversed,  for  proceedings  consistent 
with  this  opinion. 


ANDERSON  v.  DAUQHBRTZ.* 

(Court  of  Appeals  of  Kentucky.    Jan.  17. 1019.) 

1.  Pleading  «e»263— Anbwkb— Audndicbnts 
K)  Petition. 

It  is  unnecessary  to  reiterate  original  an- 
swer upon  filing  of  amended  petition,  answer  re- 
maining in  case  for  all  purposes  until  final  dis- 
position of  case. 

2.  Statutis  «==279— Plkadino— Necessitt. 

In  defending  against  champertoos  transac- 
tions, it  is  nnnecessary  to  plead  statute  invali- 


dating such  transactions,  provided  facts  alleged 
show  transacticHi  to  be  diampertous. 

S.  GHAXPntrr  and  Maintsnanoe  «=»7(2)  — 

EVIDENOB— AOTUAI,  POSSEOBION. 

Evidence  Md  to  show  that  defendant  liad    i 
been  in  actnal  possessioB  of  land  nnder  claim  of    ! 
title  during  the  time  when  plaintiEfs  predecessor 
claimed  to  have  obtained  title,  and  when  plain- 
tiff purchased  at  bankruptcy  sale  of  such  prede- 
cessor's interest  in  the  bwd. 

4.  Cbaicpicbtt  and  Mainucnahce  ^=37(3)  —    i 
Advkbse  Possession— Judiciai.  Saixs. 

The  statute  of  champerty  does  not  apply  to 
Judicial  sales. 

5.  Chakfebty  and  Maintenance  «=»7(3)  — 
AovEBSE  Possession— Judicial  Sales. 

A  sale  by  a  trustee  in  bankruptcy  is  a  ju- 
dicial sale  within  the  rule  that  the  statute  of 
champerty  does  not  apply  to  judicial  sales. 

6.  Judicial  Salsb  «E960<l)-^RiaKra  of  Pub- 
ohaseb. 

Purchaser  at  a  judicial  sale  acquires  no  bet- 
ter title  than  that  possessed  by  the  one  whose  jd- 
terest  was  icAd. 

7.  Ckahpebtt  and  MAnrTKHANOB  «a>7(3)  — 
Okant  ot  Land  Hbu>  Advebbblt — Bank- 
BUPTCY  Sale  Pdbohasxb. 

Hie  [dea  of  eliamperl?  was  available  against 
bankruptcy  sale  purchaser,  when  the  title  of  the 
one  whose  interest  he  purchased  was  itself 
cbampertous,  and  coidd  not  be  asserted  as 
against  one  in  possession. 

8.  Appeal  and  Ekbob  «=>1009(4)  —  Subse- 
quent Appeal— Law  of  Case. 

Holding  <m  former  appeal  that  a  transaction 
was  cbampertous  is  law  of  case  on  subsequent 
appeal. 

9.  CouBTS  «=»99(1)— Law  of  the  Case. 

First  opinion  in  a  case,  though  it  might  be 
erroneous,  becomes  the  law  of  that  case  in  all 
subsequent  trials. 

Appeal  from  Circuit  Court,  Bath  County. 

Action  by  John  A.  Daugherty  against  David 
Anderson.  Judgment  for  plalntUf,  and  de- 
fendant appeals.     Reversed,  with  directions. 

W.  S.  QndgeU  and'  Q.  C.  Swing,  both  ot 
Owlngsvllle,  for  appellant. 
John  A.  Daugherty,  of  Owlngsvllle,  pro  se. 

THOMAS,  J.  This  Is  the  second  appeal  of 
this  case ;  ttte  <^inion  in  the  first  on^fe  being 
reported  in  169  Ky.  308,  183  S.  W.  545.  The 
matter  Involved  is  a  contest  over  43  acres 
of  land  situated  in  Bath  county,  Ky.,  and  the 
first  opinion  states  with  great  care  and  de- 
tail the  facts  upon  which  the  respective  par- 
ties base  their  claims,  which  will  not  be  re- 
peated here,  except  in  sudi  general  way  as 
may  be  necessary  to  a  proper  understanding 
of  this  opinion. 

Both  parties  to  the  controversy  claim  the 
land  through  the  title  held  by  one  MllUe 
Homback,  who  owned  It,  and  who  died  Intee- 
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tate  In  1900,  leaving  a  hosband,  W.  M.  Horn- 
back,  who  was  entitled  to  an  estate  by  cur- 
tcey  in  it  The  wife  at.  tbe  tliAe  of  her 
deatb  also  left  six  children,  who  Inherited 
tbe  fee.  In  1906  the  sheriff  of  Bath  county 
sold  or  attempted  to  sell  the  entire  tract  for 
the  taxes  dne  on  it  under  the  assessment 
for  1905,  when  the  appellant  and  defendant 
below,  David  Anderson,  became  the  purchas- 
er and  the  sheriff  after  retiring  trom  dfSce 
ezecoted  a  deed  to  him.  By  two  deeds,  one 
executed  in  1910  and  the  other  in  1911,  T.  J. 
Dangherty,  the  son  of  appellee  and  plaintiff 
below,  obtained  the  curtesy  Interest  of  W. 
II.  Homback  and  the  title  in  fee  of  four  of 
his  children.  Afterwards  T.  J.  Daugherty 
became  a  bankrupt,  and  his  trustee,  under 
orders  of  the  bankrupt  court,  at  public  sale 
sold  his  Interest  in  the  tract,  at  whldi  sale 
pUlntiff  became  the  purchaser,  and  filed  this 
suit  in  ejectment  against  the  defendant^  in 
which  he  sought  to  recover  poeseeaion  of  the 
entire  tract  onder  his  bankrupt  deed,  and  al- 
so a  cancellation  of  the  tax  deed  executed  to 
the  defendant  by  the  ex-aherlff,  up<m  several 
grounds,  which  are  stated  in  Uie  former  opin- 
ion, all  of  which  were  npheld  in  that  opinion, 
and  that  deed  adjudged  to  be  void. 

In  addition  to  denying  the  allegatloos  of 
the  petition,  the  defendant  In  his  original 
answer  relied  upon  his  tax  deed  and  pleaded 
champerty  in  these  words: 

".\nd  the  defendant  has  been  in  the  open,  no- 
torioas,  cmitinaons,  and  adverse  possession  of 
said  land,  holding  and  claiming  it  as  his  own 
against  all  the  world,  from  about  April  1,  1906, 
Dotil  the  present  time,  and  stin  so  hdds  and 
claims." 

He  then  alleged  in  snbstance  that,  at  the 
time  T.  J.  Daugherty  purchased  and  obtain- 
ed  his  deeds,  both  he  and  hie  father,  the 
plaintiff,  not  only  knew  that  defendant  was 
In  tbe  actnal  adverse  possession  of  the  land, 
'-■aiming  it  as  in  his  own,  but  that  they 
fraudolently  conspired  with  each  other  and 
with  W.  M.  Homback  and  his  four  diildren, 
whose  Interests  were  pnrdiaaed,  to  deprive 
defendant  of  hie  title  and  possession,  and  In 
furtherance  thereof  the  eon  made  the  diam* 
pertous  puTcbasee  nnder  whidi  idalntUt 
claims  title. 

The  case  was  tranoferred  to  equity,  and 
after  piqiaxation  submitted  for  trial,  and 
judgment  roidered  in  favor  of  plaintiff, 
from  which  defendant  appealed.  In  the  for- 
mer opinion  tiiat  Judgment  was  reversed  upon 
tbe  two  grounds  (a)  that  plaintiff  failed  to 
exhibit  tbe  deeds  executed  by  W.  M.  Horn- 
bade  and  his  children  to  T.  J.  Dangherty; 
(b)  that,  even  If  he  had  echiblted  such  paper 
title.  It  would  not  entitle  him  to  recover  the 
entire  land,  but  only  W.  M.  Hombadt's  cur- 
tesy Interest  and  two-thirds  of  the  remain- 
der. It  was  fhrther  held  that  the  testimony 
as  it  then  appeared  In  the  record  did  not 


show  the  character  of  possession  held  by  de- 
fendant, which  he  claimed  to  be  adverse. 
The  opinion  directed  that — 

"The  parties  may  amend  their  pleadings  and 
further  prepare  the  case,  so  as  to  present  it  for 
determinatioQ  upon  its  merits,  if  they  desire  to 
do  so." 

Upon  a  return  of  the  case  an  amended  pe- 
tition was  filed,  ahd  with  it  the  deeds  from 
W.  M.  Homback  and  four  of  bis  children, 
executed  upon  the  dates  hereinbefore  stated. 
Additional  proof  was  taken,  and  upon  a  sec- 
ond submission  of  Ote  cause  the  same  Judg- 
ment was  rendered  in  favor  of  plaintiff, 
from  which  the  defendant  prosecutes  this  ap- 
peat 

It  is  now  insisted  by  plaintiff  that  he  cur- 
ed the  defect  in  his  title  pointed  out  in  ttw 
first  opinion,  and  that  defendant  failed  to 
show  upon  the  second  trial  such  adveree 
IKwsessicm  as  would  make  the  iturcbases  of 
T.  J.  Daugherty  champertous,  and  that  tbe 
Judgment  should  be  affirmed  under  the  rul- 
ings of  the  former  opinion.  It  is  further  in- 
sisted that,  if  it  be  conceded  that  the  testi- 
mony is  sufficient  to  make  defendant's  hold- 
ing adverse,  so  as  to  convert  the  title  of  T.  J. 
Daugherty  into  a  champertous  one,  then  de- 
fendant should  not  succeed,  since  he  failed 
to  respond  to  the  amended  petition  upon  the 
return  of  the  case,  or  in  any  manner  rely  up- 
on the  champertous  defense  after  that  time. 

[1 ,  2]  In  disposing  of  this  last  contention  It 
is  necessary  only  to  refer  to  the  excerpt  from 
the  original  answer,  which  we  have  already 
made,  for  that  pleading  remained  in  the 
case  for  all  purposes  until  its  final  disposi- 
tion, and  it  was  unnecessary  to  reiterate  It 
by  answering  each  subsequent  amended  peti- 
tion which  might  be  filed.  Moreover,  it  Is 
not  necessary,  in  order  to  defend  against 
champertous  transactions,  that  the  statute 
invalidating  them  should  be  pleaded,  provid- 
ed the  facts  show  the  transaction  to  be  of 
that  character.  Krauth  v.  Hahn,  66  S.  W. 
18,  23  Ky.  Law  Bep.  1261;  Keaton  v.  Sub- 
lett,  109  Ky.  106,  68  S.  W.  628,  22  Ky.  Law 
Rep.  631;  Shaw  v.  Bevel,  61  S.  W.  666,  21 
Ky.  Law  Rep.  348. 

[)]  The  testimony  taken  by  defendant  aft- 
er the  return  of  tbe  case  conclusively  shows 
that  he  was  in  the  adverse  possession  of  the 
land,  cultivating  and  using  it  nnder  a  claim 
of  right  from  some  time  about  the  first  of 
the  year  1908  until  the  taking  of  testimony, 
whidi  covered  both  the  times  when  T.  J. 
Dau^erty  claims  to  have  obtained  his  title, 
and  when  plaintiff  purchased  at  the  bankrupt 
sale.  This  is  proven  by  defendant,  his  son, 
and  two  brothers  of  W.  M.  Homback,  one 
of  whom  is  Ccharley  Homback,  who  it  Is 
claimed  was  himself  In  possession  of  tbe 
land  at  the  time  defendant  claims  to  have 
taken  possessicm,  holding  it  nnder  a  lease 
from  VT,  U.  Homback.    There  is  exhibited 
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with  the  deposition  Ot  Charley  Hornback  a 
written  lease  covering  that  period;  but  In 
his  testimony,  given  both  before  and  since 
the  first  trial,  he  states  that  he  did  not  take 
possession  of  the  land  under  that  lease,  but, 
on  the  contrary,  abandoned  it,  and  the  chief, 
if  not  only,  reason  why  he  failed  to  take  pos- 
session under  It  was  because  defendant  was 
in  possession  of  the  land  and  claiming  it 
Upon  this  point  in  his  first  deposition  he 
testified: 

"Q.  In  the  year  1906,  when  yon  say  tliat  yon 
rented  this  laud  and  did  not  get  poaseesian  of  it, 
did  you  notify  W.  M.  Hornback  that  you  could 
not  get  it?  A.  I  did  notify  him,  but  not  until 
May,  and  could  not  get  possession.  Q.  You 
know  about  when  T.  J.  Daugherty  got  this  land, 
do  you?  A.  It  was  about  the  year  1911,  I 
Aink.  Q.  Did  Dave  Anderson  have  the  posses- 
sion of  it  at  that  time?    A.  He  did." 

In  his  last  deposition,  taken  since  the  re- 
versal of  the  case,  he  says: 

"Dave  Anderson  then  notified  me,  when  I  got 
ready  to  go  to  ikowing,  that  he. had  a  deed  for 
it,  and  that  he  wanted  me  to  stay  off,  and  I  did 
stay  off  of  it." 

Under  these  circumstances  it  can  hardly 
be  insisted  that  W.  M.  Hornback,  through 
his  tenant,  Charley  Hornback,  was  in  posses- 
sion of  the  premises  during  the  time  covered 
by  the  lease,  since  the  testimony  shows  that, 
Instead  of  Charley  Hornback  being  in  pos- 
session, defendant  himself  was  in  possession, 
claiming  to  own  the  land.  Other  witnesses, 
living  upon  premises  adjoining  the  land  or 
in  the  immediate  neighborhood,  tell  of  the 
character  of  defendant's  possession,  which 
clearly  shows  it  to  be  actual,  exclusive,  and 
under  a  claim  of  title,  which  testimony  is 
nowhere  denied,  or  attempted  to  be  denied, 
in  the  record,  except  the  reliance  on  the  al- 
leged lease  of  Charley  Hornback  above  re- 
ferred to. 

[4,  6]  It  is  also  insisted  that  plaintiff  ob- 
tained his  title  at  a  Judicial  sale,  agalns^ 
which  the  statute  of  champerty  does  not  op- 
erate, and  that  for  this  reason  the  defense  of 
champerty  should  not  prevail.  Xbe  insistence 
is  correct  In  so  tar  as  It  states  that  cham- 
perty does  not  apply  to  Judicial  sales,  and 
that  a  sale  by  a  trustee  in  bankruptcy  is  a 
Judicial  one  within  this  rule.  Brown  v. 
White,  153  Ky.  452.  156  S.  W.  96;  Carlisle 
V.  Cassady,  46  S.  W.  490,  20  Ky.  Law  Rep. 
562;  Bryant  v.  Prewitt,  132  Ky.  799,  117 
S.  W.  343.  So  if  the  deed  to  plaintiff  from 
the  trustee  in  bankruptcy  was  the  only  one 
of  a  champertous  nature  in  his  chain  of  ti- 
tle, the  rule  contended  for  would  apply. 
But,  as  we  have  seen,  the  deeds  under  which 
the  bankrupt,  T.  J.  Daugherty,  obtained  title 
from  W.  M.  Hornback  and  the  heirs,  were 
themselves  champertous,  having  been  obtain- 
ed at  a  time  when  defendant  was  in  the  pos- 


session of  the  land  conveyed,  claiming  it  as 
his  own.  . 

,[•]  The  law  is  that  a  purchaser  at  a  Judl-  I 
Cial  sale  makes  his  purchase  caveat  emptor, 
acguiring  no  better  title  than  that  possessed 
by  the  one  whose  interest  was  sold.  The  rule 
upon  this  subject  is  well  stated  in  16  R.  C.  L. 
188,  thus: 

"A  judicial  sale  carries  only  the  iatereat,  es- 
tate, and  rights  in  the  premises  that  the  parties 
to  the  proceeding  had  and  could  have  asserted, 
no  more  and  no  less.  The  purchaser  aucceeds  to 
their  rights  and  attitude  in  respect  of  the  prop- 
erty sold,  'takes  their  shoes,'  stands  in  their 
place,  acquires  their  interest  as  it  existed  in 
their  hands,"  etc. 

But  his  title  "under  some  circnmstances 
may  not  be  affected  by  latent  eqolties.  Id. 
189. 

[I-I]  If  it  Bhonld  be  held  that  the  plea  of  { 
champerty  oonld  not  prevail  against  a  Judi-  ' 
dal  purchaser,  ythea  the  title  of  the  one 
whose  interest  he  purchased  was  itself  cham- 
pertous and  could  not  be  asserted  aa  against  , 
the  one  in  poaaesaion,  it  would  open  the  door  i 
to  an  easy  nnllification  of  the  statute  against 
cliamperty,  and  thus  enable  designing  par- 
ties, through  collusion  and  shrewd  manipula- 
tion, to  set  aside  altogether  that  wholesome  ' 
statute ;  for  it  would  be  an  easy  matter  for 
the  holder  of  the  champertous  title,  which  he 
could  not  enforce,  to  create  a  lien  upon  it  in 
some  way,  and  afterward  have  the  lienhold-  i 
er  (or  ostensible  one)  enforce  his  lien  and   I 
purchase  the  land  at  the  Judicial  sale,  and 
thereby  obtain  title,  against  which  the  plea 
of  champerty  would  be  unavailing.    The  law 
does  not  and  will  not  give  its  sanction  to  any 
rule  which  would   result  in  drcomventing 
the  public  policy  as  declared  in  the  statute 
against  champerty.     Besides,  in  the  former 
opinion  rendered  In  this  case  it  was  held 
that,  if  defendant's  possession  was  shown  to 
be  of  such  a  nature  as  to  make  It  an  adverse 
one,  within  the  pnrview  of  the  champerty 
statute,  at  the  times  when  T.  J.  Daugherty 
obtained  his  deeds  from  W.  M.  Hornback 
and    others,    plalntifl    (who    claims    title 
through  audi  deeds)  conld  not  recover.    Up- 
on this  point  It  was  therein  said: 

"Hence,  if  any  sale  and  conveyance  was  made 
by  William  Hwnback  to  any  one  onder  whom 
appellee  claims  title^  prior  to  the  sale  and  convey- 
ance in  the  bankruptcy  proceedings,  at  a  time 
when  the  appellant  was  in  the  adverse  posses- 
sion of  the  land,  such  sale  and  conveyance  was 
champertous  and  void." 

This  holding  is  binding  npon  plaintiff  un- 
der the  well-known  rule  that  the  flrat  opinion 
in  a  case,  although  it  might  be  erroneous, 
becomes  the  law  of  that  case  in  all  subae- 
quent  trials. 

For  the  sole  reason  that  the  testimony  up- 
on the  last  trial  established  that  defendant 
was  in  the  actual  adverse  possession  of  the 
land,  claiming  it  as  his  own,  at  the  time  T. 
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3.  Dangherty  purchased  bis  Interest,  we  are 
compelled  to  and  do  find  that  plalntlflTs  title 
Is  champertons,  and  cannot  he  enforced  as 
against  the  defendant,  and  the  Judgment  Is 
reversed,  with  directions  to  dismiss  the  peti- 
tion, and  for  proceedings  not  Inconsistent 
herewith. 


LEXINGaX)N  ROLLER.  MILLS   CO.  t. 

FIELDS. 

(Orort  of  AppMh  of  Kentneky.    Jan.  IB,  1910.) 

1.  Masieb  and  Skbvart  «=»223— Injubobs  to 
SEBTAnr— AsBDicpnoir  of  Ribs. 

The  second  miller  in  a  roller  mill,  under 
duty,  in  die  ahsence  of  the  head  miller,  to  oper- 
ate the  regular  mUl  machinery,  and  keep  it  gt>- 
itip.  but  not  to  take  care  of  elevBtor  macliinery, 
did  not  assume  risk  of  injury  from  defective  con- 
dition of  such  elevator  madiinery. 

2.  MAsm  Aim  SrayART  «ss>278(12)— In Jimr 
TO  Skbvaht— UiTSArB  Blxvatob— SuinonN- 
CT  OF  EvisEirox. 

In  action  for  injuries  to  secMid  miller  of  a 
roller  mills  oomi>any  from  a  defective  elevator, 
evidence  of  the  unsafe  CMiditaon  of  the  elevator 
Md  to  sustain  verdict  for  plaintiff. 

8.  Masixb  ahd  Sebtant  «=>246(2)->-Injt7BY 

TO   SBBTART— SUDPKN  PKBII.. 

That  enployi,  when  elevator  stopped  and 
began  to  Jerk,  did  not  clearly  and  at  once  appre- 
hend just  what  had  happened,  or  what  might 
happen  to  him,  and  Jumped,  to  hig  injury,  does 
not  alter  employer's  liability  If  its  negligence  ac- 
tually <Hr  in  reaamable  appearance  had  placed 
him  suddenly  In  peril,  tltough  employs,  if  he  had 
remained  in  elevator,  could  have  stopped  it  with- 
out injury. 

4.  Tbiai,  «s>29e(3)— ImntircTiONB— Gubk  or 
Ebbob. 

In  servant's  action  for  injAries,  error  in 
instraction  defining  employer's  duty  to  be  to 
keep  elevator  in  reasonably  safe  condition  Md 
cured  by  limiting  right  to  recover  to  negligent 
breach  of  duty,  with  proper  definition  of  negli- 
gence. 

5.  Tbiai.  «s3296(3>-lHcrBUOTioii»— Cube  of 
ESbbob. 

In  servant's  action  for  injuries,  instruction 
was  not  erroneous  as  failing  properly  to  qualify 
right  of  recovery,  where  such  qualificaUons  were 
correctly  set  out  in  other  instructions,  and  crit- 
icised instmction  closed  with  statement  requir- 
ing finding  mder  snch  other  instructions. 

6.  Damages  «=>173(1)  —  Evidence  —  Impaib. 

IIEKT  or  EAK1TII70  CAPACITY. 

In  servant's  action  for  injuries,  trial  court 
properly  refused  to  permit  employer  to  prove 
that  two  or  three  days  before  plaintiff  quit  work 
and  filed  action,  he  was  told  he  could  stay  and 
do  wliat  he  oonid,  and  woold  be  paid  full  wages ; 
evidence  not  being  oosapeteat  to  rebut  servant's 
evidence  that  power  to  earn  had  been  reduced. 

Appeal  from  Circuit  Court,  Fayette  County. 


Action  by  W.  H.  Fields  against  ibe  Lex- 
ington Roller  MiUs  Company.  From  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Allen  ft  Duncan,  of  Lexington,  for  appel- 
lant 

J.  S.  Botts  and  Hunt  tt  Bndi,  all  of  Lex- 
ington, for  appellee. 

CLARKE,  3.  This  is  an  appeal  from  a 
Judgment  for  |3,900,  following  a  verdict  for 
appellee,  who  was  plaintiff  below,  for  per- 
sonal Injuries  sustained  by  blm  while  an  em- 
ployd  of  the  appellant,  defendant  below, 
wbicb  be  claims  resulted  from  the  defective 
condition  of  an  elevator  that  be  in  the  dis- 
charge of  bis  duties  was  -attempting  to  use 
to  carry  blm  from  the  second  to  a  higher 
floor  of  defendant's  mill. 

The  first  and  second  grounds  urged  for  a 
reversal  are  that  the  court  erred  in  overrul- 
ing defendant's  motion  for  a  peremptory  in- 
struction, and  that  the  verdict  is  flagrantly 
against  the  evidence,  wbicb  will  be  consider- 
ed together. 

1.  Plaintiff  bad  been  employed  as  second 
miller  in  this  mill  for  nearly  30  years,  and 
as  such  it  was  bis  duty,  during  the  absence 
of  the  bead  miller,  Mr.  Patterson,  to  operate 
the  regular  mill  machinery  and  keep  it  going. 
He  testified,  however,  that  it  was  no  part 
of  bis  duties  to  inspect  or  know  of  the  con- 
dition of  this  elevator,  which  was  entirely 
independent  of  the  milling  inacbinery,  and 
used  simply  in  connection  therewith  to  carry 
employ^  and  stock  from  one  floor  to  an- 
other; that  be  bad  never  inspected  the  ma- 
chinery which  operated  and  controlled  this 
elevator  and  did  not  know  of  Its  condition, 
except  that  because  of  an  attendant  vibration 
the  cogs  of  the  gear  bad  become  worn.  Bfr. 
Patterson  testifled  that  it  was  plaintiff's  duty 
to  inspect  and  keep  in  order  this  elevator, 
but  be  does  not  testify  that  be  ever  required 
or  knew  of  plaintiff  performing  any  such 
duty  in  the  15  years  the  elevator  had  been 
used  In  tbemlll. 

[1,  2]  Under  this  proof  defendant  was  not 
eatttied  to  the  asked  for  peremptory  instrac- 
tion upon  the  ground  that  the  condition  of 
the  elevator  was  an  assumed  risk.  Nor  is 
there  any  merit  in  defendant's  contention  that 
the  verdict  should  have  been  directed  ia  Its 
behalf  because  of  a  lack  of  proof  that  the 
elevator  was  in  an  unsafe  condition. 

The  etevator  bad  been  In  use  for  some  14 
or  10  years,  the  teeth  in  the  cogs  in  the 
spar  gear  and  worm  drive,  by  wbl<di  the 
power  that  operated  it  was  applied,  were 
shown  to  have  been  worn  by  friction  to  such 
an  extent  that  tb»  contact  surfaces  had 
been  reduced  from  the  original  nine-six- 
teenths of  an  inch  to  five^dxteentbs  of  an 
inch  on  those  parts  least  worn,  and  to  only 
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two-sizteentbs  of  an.  Inch  on  one  tooth  In  the 
spur  gear  and  bnt  three-sixteenths  of  an  Inch 
on  the  tooth  on  either  sld^  of  the  one  most 
redaced;  that  the  benches  formed  on  the 
teeth  showed  different  adjustments  of  the 
shafts;  and  that  two  of  these  badly  worn 
teeth  in  the  spnr  gear  had  been  for  some  time 
riding  the  worm  gear  instead  of  meshing 
with  It  Mr.  Patterson,  the  head  miller  and 
superintendent.  Inspected  the  elevator  about 
three  weeks  before  the  accident,  and  testified 
he  knew  of  the  worn  condition  of  these  two 
gears,  but  thought  the  contact  surfaces  were 
stlU  sufficient  for  safety ;  that  with  a  weight 
on  the  elevator,  either  ascending  or  descend- 
ing. If  one  of  these  teeth  should  be  broken 
the  whole  gear  might  be  stripped,  which  the 
mechanical  construction  shows  would  have 
resulted  in  a  sudden  fall  to  the  bottom  of  the 
shaft. 

PlaintlfF  testified  that  on  the  morning  of 
the  accident  he  got  on  the  elevator  at  the 
second  floor  and  started  up;  that  when 
abont  six  or  seven  feet  from  the  floor  the 
elevator  ceased  ascending,  and  began  to  Jump 
or  Jerk  so  violently  as  to  raise  him  off 
his  feet;  that,  realizing  something  was 
wrong,  and  suspecting  that  the  elevator  had 
become  entangled  with  a  sack  of  stock  or 
something  that  might  fall  on  him  from 
above,  he  jumped  to  the  floor,  crushing  his 
right  heel  to  such  an  extent  he  is  and  will 
be  for  life  a  cripple. 

Both  Mr.  Patterson  and  Prof.  Paul  Ander- 
son, competent  experts,  testified  that  even  in 
the  badly  worn  condition  of  the  gears  the 
elevator  was  safe,  but  this  of  course  pre- 
supposes a  meshing  of  the  two  gears  to  the 
extent  of  the  possible  two-sixteenths  of  an 
indj  not  yet  worn  away,  although  worn  In 
places '  almost  to  a  feather's  edge,  but  nei- 
ther did  say,  nor  would  have  said  we  are 
quite  sure,  that  the  elevator  was  safe  if,  be- 
cause of  loose-shaft  adjustment,  or  for  any 
reason,  the  gear  was  slipping  at  these  worn 
teeth.  This,  we  think,  is  clearly  what  Fields' 
testimony  proves,  or  at  least  tends  to  prove^ 
was  happening  when  he  Jumped. 

Hie  elevator  machinery  was  mnnln;g,  and 
If  the  spnr  gear  and  the  worm  drive  were 
meehing  and  holding,  the  elevator  would 
have  risen  continuously  and  evenly,  yet 
Fields  testifies  that  the  elevator  ceased  to 
rise  and  began  to  Jump  or  Jerk  to  such  an 
extent  he  was  lifted  off  his  feet.  This  evi- 
dence^ In  connection  with  the  worn  condi- 
ticMi  of  ttte  gears,  and  the  certain  laws  of 
physics,  is  explainable  under  no  other  the- 
ory than  that  tbe  elevator  ceased  to  rise 
and  began  to  Jump  because  the  gears  w«re 
momentarily  loosing  their  contact,  and  the 
spur  gear,  Instead  of  rising  with  the  worm 
gear,  was  "slipping  a  cog,"  and  the  wond«- 
is  with  plalntlirs  weight  on  the  elevator  the 
gear  in  its  worn  condition  was  not  stripped 
as  Patterson  said  might  have  been  the  result 
If  a  tooth  bad  broken. 


[3]  To  say  that  this  was  not  evldsoce  that 
the  elevator  was  in  an  unsafe  condition,  or 
to  d^y  plaintUTs  position  of  apparent  and 
real  peril,  is  to  ignore  the  only  reasonable 
deduction  th^^from,  and  the  fact  that  plain- 
tUT  did  not  clearly  and  at  once  apprehend 
Just  what  had  happened  to  the  elevator,  or 
what  might  happen  to  him  in  conseauenee 
thereof,  does  not  In  the  least  alter  the  de- 
fendant's liability  if  Its  negligence  had  in 
fact,  or  as  it  reasonably  appeared  to  plain- 
tiff, placed  him  ^niddenly  in  a  position  of 
peril.  Nor  does  the  fact  that  plaintiff  would 
have  avoided  injury,  as  it  later  appeared. 
had  he  remained  on  the  elevator  and  stopped 
it,  as  he  might  easily  have  done,  necessarily 
defeat  his  right  of  recovery. 

The  cases  dted  and  relied  on  by  defend- 
ant, among  which  are  Avery  &  Son  v.  Puck- 
ett,  U6  S.  W.  723,  Briggs'  Gdn.  v.  N.  N.  * 
M.  v.  R.  Co.,  24  S.  W.  1069, 10  Ky.  Law  Rep. 
618,  and  Miller's  Greek  R.  Co.  v.  Bamett  159 
Ky.  344,  167  S.  W.  402,  are  not  In  point  be- 
cause In  each  of  them  there  was  neither  a 
real  nor  apparent  danger,  wliere  as  in  this 
case  there  was  certainly  to  an  ordinarily 
carei^il  and  prudent  person  a  reasonable  pre- 
sumption of  luMnediate  danger ;  in  fact  there 
was  real  danger,  because  from  the  evidence 
that  the  coga  were  slipping  and  that  the 
gear  might  be  stripped  no  man  could  teU, 
thwL  or  now,  with  certainty  what  mis^t 
have  been  the  result  had  plaintiff  remained 
on  the  elevator,  as  was  Immediately  realiz- 
ed by  defendant's  superintendeat,  who  would 
not  permit  the  elevator  to  be  used  again  un- 
til new  gears  were  installed.  The  cases  ap- 
Idlcable  here  are  sudi  as  C.  N.  O.  ft  T.  P.  By. 
Co.  V.  Jones'  Adm'r,  171  Ky.  11,  186  8.  W. 
897,  Interstate  Coal  Ca  v.  Love,  153  Ky.  323. 
155  S.  W.  746,  O.  &  O.  By.  Co.  v.  Brown.  152 
Ky.  479,  153  S.  W.  753,  Geary  v.  McOteaiy, 
147  Ky.  254,  143  B.  W.  1004,  UcDooald's 
Adm'r  V.  Wallsend  Coal  ft  Ooke  Co.,  135  Ky. 
624,  117  S.  W.  349,  and  Maysvllle  ft  B.  S.  H. 
R.  Co.  V.  McCabe's  Adm'x,  100  S.  W.  219. 
30  Ky.  Law  Rep.  1009,  in  which  there  was 
proof  of  a  real  or  apparent  danger  suddenly 
imposed  by  negligence. 

The  oonrt  did  not  err  in  denying  defend- 
ant's motion  for  a  directed  verdict  Nor  U 
the  fact  the  elevator  did  not  fall  after  plain- 
tiff Jumped  off  of  it,  in  connection  with  the 
other  evidence  introduced  by  defeedant  tliat 
it  was  safe,  sufficirait  to  rmder  the  verdict 
of  fbe  Jury  flagrantly  against  the  evidence. 

2.  The  ttiird  reason  urged  fbr  a  reversal 
is  that  the  instructions  given  were  erroneous 
and  prejudicial,  but  what  we  have  already 
said  makes  it  clear  that  there  is  no  merit 
in  the  contentlan  that  the  ooott  erred  tn  at- 
tadiing  to  the  instmctlon  on  contributory 
negligence  the  sudden  peili  qnaliflcatlon. 
Nor  would  it  have  been  proper  to  limit  tlie 
qualification  to  the  precise  danger  of  sacks 
Oif  stocks  falling  on  him  that  plalntlfC  la  Ids 
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moment  of  i)erfl  mistakenly  feared,  because 
to  ao  limit  it  would  nnlllfy  tbe  doctrine  that 
one  in  snddefn  peril,  real  or  apparent,  as  a 
result  of  the  negligence  of  another.  Is  not 
to  be  deprived  of  his  right  of  recovery  sim- 
ply becanse  he  did  not,  nnder  such  drcmn- 
stances,  think  and  act  accurately. 

[4]  SeVeral  objections  are  alto  urged  to  the 
form  of  instruction  No.  1,  defining  defend- 
ant's duties  and  permitting  a  finding  for 
plaintiff  if  the  jury  believed  from  the  evl- 
doDce  that  his  Injuries  resulted  from  a 
breach  thereof,  and  the  instruction  does  not 
evince  the  trial  court's  customary  care  in 
pr^aration,  but  It  does  not  contain  any  prej- 
udicial error.  It  erroneously  defines  defend- 
ant's duty  to  be  to  keep  the  elevator  in  a 
reasonably  s^fe  condition  rather  than  to  ex- 
ercise reasonable  care  so  to  do,  but  this  er- 
ror was  cured  by  limiting  the  right  to  recov- 
er to  a  negligent  breach  of  the  duty,  negli- 
gence being  defined  in  a  subseqn^it  instruc- 
tion to  be  the  fUInre  to  use  that  degree  of 
care  an  ordinarily  prudent  person  would  ex- 
ercise under  like  or  similar  circumstances. 

The  instruction  is  also  open  to  criticism 
because  of  tautology,  Iwit  we  do  not  agree 
with  counsel  that  it  put  upon  d^endant  the 
bnrden  of  keying  the  elevator  in  such,  condi- 
tion that  it  appeared  safe  ixt  any  one  but  de- 
fendant, and  there  certainly  Is  no  real  vice 
In  the  Inartificial  and  superfluous  state- 
ment, "and  negligently  permitted  iffiid  ele- 
vator to  become  unsafe,  or  in  such  condition 
that  It  would  aijpear  to  defendant  In  the  ex- 
ercise of  a  reasonable  Judgment  to  be  un- 
safe," since  If  defendant  permitted  the  ele- 
vator to  get  in  such  condition  that  It  ap- 
peared to  the  defendant  itself,  In  the  exer- 
cise of  a  reasonable  Judgment,  to  be  unsafe, 
defendant  certainly  had  violated  Its  dnty 
to  exercise  reasonable  care  to  provide  rea- 
sonaMy  safe  appliances  for  Its  employes. 

[5]  The  instruction  is  also  criticized  be- 
cause It  did  not  qualify  In  terms  plalntHTs 
rlRht  of  recovery  If  the  Jury  believed  It  was 
Us  dnty  to  Inspect,  etc.  But  these  qualifi- 
cations were  Eqpe<dfically  and  correctly  set 
out  in  instructions  3  and  4  given,  and  the 
critldzed  instruction  closes  with  this  state- 
ment, "unless  they  should  find  for  the  de- 
ftodant  under  instructions  S  and  4."  The 
rale  Is  thoroughly  established  tb&t  the  en- 
tire law  need  not  be  stated  in  one  instruc- 
tion (Hobaon  on  Instmctlons,  {  18),  but  the 
Instructions  are  to  be  considered  as  a  whole. 
Id.  i  47. 

[•]  3.  nte  foartli  and  last  insistence  Is 
that  the  com*  erred  In  refusing  to  permit 
defendant  to  prove  that  two  or  three  days 
before  plaintiff  quit  work  and  filed  this  ac- 
tion fbei  company's  president  said  to  him 
that  be  could  sUiy-  there-  and  do  what  he 
coold  (uid  the  company  would  continue  to 
pay  him  full  wages.    Plaintiff  had  testified 


his  Injuries  Incapacitated  blm  to  do  much 
work,  although  he  explained  what  he  was 
able  to  do  and  had  been  doing  since  tbe 
accident,  and  counsel  for  defendant  insist 
tbe  rejected  evidence  was  competent  to 
rebut  plaintiff's  evidence  that  his  power  to 
earn  money  had  been  reduced,  but  this  is  not 
Its  effect,  because  what  a  fonner  employer 
might  be  willing  to  pay  him,  whether  he 
could  earn  It  or  not,  is  not  in  any  sense  a 
proper  test.  Such  payments,  if  not  earned, 
might  cease  at  any  time,  ot  the  plaintiff 
might  not  care  to  accept  payments  he  could 
not  earn.  What  some  person  for  sentimen- 
tal reasons  may  be  willing  to  pay  for  plain- 
tiffs services  Is  not  competent  evidence  as 
to  his  ability  to  labor,  and  the  court  did  not 
err  in  the  exclusion  of  such  evidence. 
Wherefore  tbe  Judgment  la  affirmed. 


BROWDBR  et  sL  V.   OITY  OF  HENDEJR- 
SON. 

(Court  of  Appeals  of  Kentucky.    Jan,  17, 1919.) 

1.  MtrmciPAi.  CoBPoa&TioHB  «=9724  — liUL- 
BtUTT  FOB  Pebsonai,  Injitries— Pubuo  ob 

OOVEBNUENTAI,  FtTNOTlCNS. 

In  the  performance  of  public  or  govenmrnt' 
al  duties,  a  municipal  corporation  is  not  liable 
for  negligent  acts  ot  its  employes. 

2.  munioifai.  cobpokatiorb  «s»734— tobts 
— Injubt  to  Hospitai,  Pahewt— GovbbM' 
insNTAL  Functions. 

Where  a  patient  in  a  city  hospital  was 
scalded  by  a  nurse's  negligence,  the  city  main- 
taining the  hospital  under  the  power  given  It 
by  Ky.  St.  {  8290,  d.  4,  as  a  governmental  func* 
tion,  was  not  liable  for  the  injury. 

3.  MtmiciFAi,  CoBPOBATiONs  «s»7S4  —  Lu- 

BILITT    TO    INJTTBEO    HoSFITAI.    PATIBNT    — 

Pbtvatb  EJnteepbibes. 
That   some   of  the  patients  In   a  hospital 
maintained  by  a  city,  under  Ky.  St  {  3290, 
d.  4,  are  pay  patients,  does  not  make  die  ^ty 
liable  for  injuries  to  a  patient  therein. 

Appeal  from  drcnlt  Court,  Hendwson 
Ooonty. 

Action  by  Bowena  Browder  and  another 
against  th»  City  of  Henderson.  Judgment 
for  defendant,  and  plaintiffs  appeaL  Af- 
firmed. 

Teaman  A  Teaman  and  F.  J.  Pentecost,  aU 
of  Henderson,  for  appellants. 

B.  S.  Morris,  City  Atty.,  of  Henderson,  for 
appellee. 

QTJIN,  J.  Mrs.  Rowena  Browder  and  her 
tansband,  Thoa.  H.  Browder,  Instituted  this 
action,  seeking  damages  growing  out  of  the 
negligence  of  the  employ^  of  the  appellee  In 


e=3For  other  cases  sae  sam*  topic  and  KST-NDUBBB  la  all  Ker-Nnmbsrwl  DlgesU  and  Indezea 
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the  management  of  thte  City  Hospital ;  it  be- 
ing claimed  that  she  was  admitted  into  the 
*  hospital  as  a  patient  suffering  with  some  ner- 
vous disease  or  malady,  and  that  about  a 
week  after  she  had  entered  said  hospital  the 
nurse  in  charge  placed  a  hot  water  Jug  to  her 
feet;  that  the  water  in  said  Jug  was  hot, 
or  about  the  boiling  point,  and  after  placing 
said  Jug  the  nurse  left  the  patient  and  was 
gone  for  some  time;  that  because  of  her 
weakened  condition  the  patient  lapsed  into  a 
state  of  unconsdousness,  or  dozed  off  to  sleep, 
and  during  said  time  the  Jug  was  uncovered 
and  came  in  contact  with  her  limbs,  serious- 
ly and  severely  burning  the  flesh  on  both  her 
lower  limbs  between  her  knees  and  feet, 
thereby  seriously  and  permanently  injuring 
ber.  A  demurrer  was  filed  to  this  petition, 
and  sustained,  and  an  appeal  has  been  taken 
to  this  court 

Municipal  corporations  have  a  dual  capaci- 
ty, one  public  and  the  other  private. 

"The  one  class  of  its  powers  is  of  a  public 
and  general  character,  to  be  exercised  in  virtue 
of  certain  attributes  of  sovereignty  delegated 
to  it  for  the  welfare  and  protection  of  its  in- 
habitants or  the  general  public.  •  *  •  In  the 
former  case  its  functions  are  political  and  gov- 
ernmental, and  no  liability  attaches  to  it  at 
common  law,  either  tor  nonuser  or  misuser  of 
the  power,  or  for  the  acts  or  omissions  on  the 
part  of  its  officers,  or  the  agents  through  whom 
such  governmental  fnnctions  are  performed,  or 
the  servants  employed  by  such  agencies."  28 
Cyc.  1257. 

[1]  This  court  is  committed  to  the  rule  that 
in  the  performance  of  these  public  or  govern- 
mental  duties  a  municipal  corporation  can- 
not be  made  to  respond  in  damages  for  the 
negligent  act  of  its  employ^;  but  we  have 
also  held  that  this  does  not  release  the  indi- 
vidual whose  negligence  has  produced  an  In- 
Jury  from  a  suit  at  the  Instance  of  the  person 
injured. 

We  have  held  that  the  city  was  not  liable 
for  the  negligence  of  its  employ^  in  a  num- 
ber of  instances,  and  as  a  matter  of  conven- 
ience we  will  mention  some  of  them:  Ele- 
vator in  dty  Ijall,  Schwalk's  Adm'r  v.  City  of 
LouisvUle,  136  Ky.  570,  122  S.  W.  860,  25  L. 
B.  A.  (N.  S.)  88;  city  prison,  City  of  BowUng 
Green  v.  Rogers,  142  Ky.  558,  134  S.  W.  921, 
84  L.  B.  A.  (N.  S.)  461;  workhouse,  Braun- 
Stein  V.  Caty  of  LoulsviUe,  146  Ky,  777,  143 
S.  W.  372,  42  L,  B.  A.  (N.  S.)  538;  fireman. 
Greenwood  v.  City  of  Louisville,  13  Busli, 
226, 28  Am.  Rep.  263 ;  O'Daly  v.  City  of  Louis- 
ville, 166  Ky.  816,  162  S.  W.  79,  49  L.  R.  A. 
(N.  S.)  1119;  poUcemen,  Pollock's  Adm'r  v. 
City  of  Louisville,  13  Bush,  221,  20  Am.  Rep. 
260;  park  employ^,  Prlnz  v.  Board  of  Park 
Commissioners,  127  Ky.  470,  105  8.  W.  948, 
32  Ky.  Law  Rep.  859 ;  eruptive  hospital.  City 
of  Lexington  v.  Bats<«'8  Adm'r,  118  Ky,  489, 
81  8.  W.  264,  26  Ky.  Law  Rep.  363;  pest- 
honse,  Twyman's  Adm'r  v.  Town  of  Frank- 
tort,  117  Ky.  618,  78  S.  W.  446,  26  Ky.  Law 


R^.  1620,  64  L.  B.  A.  572,  4  Ann.  Caa.  622;  i 
Having  v.  City  of  Covington,  78  S.  W.  431, 
25  Ky.  Law  Rep.  1617 ;  reform  school,  Wll-  \ 
liamson  v,  Louisville  Reform  School,  95  Kj. 
261,  24  S.  W.  1066,  16  Ky.  Law  Rep.  629,  23 
L.  B.  A.  200,  44  Am.  St.  (Rep.  243 ;  schools, 
Clark,  by,  etc.,  v.  City  of  Nicholasvllle,  87  S. 
W.  300,  27  Ky.  Law  Rep.  974 ;  Ernst  v.  Town 
of  West  Covington,  116  Ky.  850,  76  S.  W. 
1089,  25  Ky.  Law  Rep.  1027,  63  L.  B.  A.  632, 
106  Am.  St  Re^.  241,  3  Ann.  Cas.  882 ;  sew- 
er construction.  Smith's  Adm'r  v.  Com'rs  of 
Sewerage,  146  Ky.  662, 143  S.  W.  8,  38  L.  R. 
A.  (N.  S.)  151;  Johnson's  Adm'r  v.  Com'rs 
of  Sewerage,  160  Ky.  356,  169  S.  W.  827; 
sprinkling  of  streets,  Kippes  v.  City  of  Louis- 
ville, 140  Ky,  428,  131  S.  W.  184,  30  L.  R.  A 
(N.  8.)  1161 ;  Maydwell  v.  CTty  of  Louisville, 
116  Ky.  885,  76  S.  W.  1091,  26  Ky.  Law  Hep. 
1062,  63  L.  B.  A.  655,  106  Am.  St  Bep.  245; 
Street  cleaning.  City  of  Louisville  t.  Carter, 
142  Ky.  443,  134  S.  W.  468,  32  L.  R.  A.  (N.  S.) 
637;  street  construction.  Board  of  Council- 
men  of  DanvlUe  v.  Fox,  142  Ky.  476,  134  S. 
W.  883,  32  L.  R.  A.  (N.  S.)  636;  poUce  Judge, 
Hershberg  v.  City  of  Barbourville,  142  Ky. 
60,  133  S.  W.  985,  34  L.  B  A.  (N.  S.)  141, 
Ann.  Cas.  1912D,  189.  See,  also.  Insane  asy- 
lum, Leavell  v.  Western  Ky.  Asylum  for  In- 
sane, 122  Ky.  213,  91  S.  W.  671,  28  Ky.  Law 
Rep.  1129,  4  I*  B  A.  (N.  S.)  268 ;  Ketterers 
Adm'r  V.  State  Board  of  Control,  131  Ky. 
287,  116  8.  W.  200,  20  L.  R.  A.  (N.  S.)  274; 
board  of  health,  Allison  r.  Cash,  143  Ky.  6S9, 
137  S.  W.  246. 

[2]  The  appellee,  city  of  Henderson,  Is  a 
dty  of  the  tliird  class,  and  among  Its  statu- 
tory powers  It  Is  given  the  right  "to  establish 
and  erect  hospitals,  almshouses,  dty  pris- 
ons, workhouses,  make  reg;ulatlons  for  tlie 
government  thereof,  and  to  acquire  and  hold 
land  for  the -purpose,  either  within  or  beyond 
the  boundaries  of  the  dty."  Ky.  St  {  3290, 
cL  4.  We  see  no  reason  to  depart  from  the 
rule  fixed  and  affirmed  in  the  foregoing  cases. 
In  the  management  of  its  hospital  the  dty 
is  performing  a  governmental  function  Ju.st 
as  much  as  in  the  operation  of  Its  dty  hall 
elevator,  dty  prison,  etc.  Indeed,  In  the  case 
of  Allison  V.  Cash,  143  Kj.  689, 137  S.  W.  245, 
the  court  held:  • 

"A  board  of  health  is  aa  iBBtrummtality  of 
government  created  for  convenience  and  invest- 
ed with  such  powers  as  will  enable  it  to  pro- 
tect the  general  health  of  the  people  of  the 
state,  county,  or  community  over  which  it  is 
given  jarisdlctlon." 

In  Kippes  V.  City  of  LoolsrlUe,  sapra,  the 
exemption  from  liability  was  allowed  because 
the  sprinkling  of  strecAs  is  a  health  regula- 
tiicax. 

In  Twyman's  Adm'r  v.  Board  of  Council  of 
Frankfort  117  Ky.  618,  78  S.  W.  446,  25  Ky. 
Law  Rep.  1620,  64  L.  B.  A.  672,  4  Ann.  Cas. 
622,  suit  was  brou^t  for  damages  for  thei 
death  of  plaintUTs  Intestate,  alleged  to  har^ 
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been  caused  hf  Vat  negHflenee  of  its  ptAtce 
officers  In  wnmgfUHy  ex{KMiDB  pltUntUrs  In- 
testate to  IncJenwjTit  weather  wblle  be  had 
smallpox,  by  removing  blm  from  a  comfort- 
able home  to  a  pesthouae,  and  the  court  naea 
this  langni^e! 

"If  the  acta  complained  of  in  the  petition  were 
done  by  the  appellee  in  the  effort  to  protect  the 
pablic  healtb,  whicb  is  a  duty  that  appertains 
to  the  city  in  its  public,  and  not  in  its  corporate 
or  private,  capacity,  it  would  seem  that  there 
can  be  no  Uability  upon  its  part,  even  though 
such  duty  was  negligently  performed  by  those  to 
whom  its  performance  was  intrusted." 

And  In  Dillon  on  Municipal  Corporations,  { 
1661,  the  author  thus  states: 

'"Die  power  or  even  duty  on  the  part  of  a 
municipal  corporation  to  make  provision  for  the 
public  health  and  for  the  care  of  the  sick  and 
destitute,  appertains  to  it  in  its  governmental' 
or  pnblic,  and  not  in  its  corporate,  or,  as  it 
is  sometimes  called,  private,  capacity.  And 
therefore  where  a  city,  under  its  charter,  and 
the  general  law  of  the  state  enacted  to  prevent 
the  spread  of  contagious  diseases,  establishes 
a  hospital,  it  is  not  reasonable  to  persona  In- 
jured by  reason  of  Uie  misconduct  of  its  agents 
and  employes  therein.    •    •    » " 

In  Ruling  Case  Law,  vol.  19,  |  400,  the  rale 
is  thus  stated: 

"Even  if  the  officers  employed  by  a  mnnid- 
pal  corporation  to  assist  In  th*  preservation  of 
the  public  health  inflict  injury  to  persons  or 
property  by  their  negligence,  the  corporati«»i  is 
Dot  liable,  for  the  preservation  of  the  pubUc 
health  is  a  purely  pablic  or  governmental  func- 
tion. Thus  it  has  been  held  that  a  city  is  not 
liable  •  •  •  for  negligently  caring  for  a  per- 
son confined  in  its  hospitel." 

In  CJIty  Of  Blciunond  v.  Irong's  Adm'r,  17 
Orat  (Va.)  878,  9i  Am.  Dec.  467,  we  find  tUe 
rule  thus  stated: 

"Under  such  a  State  of  facts,  to  require  the 
city  to  answer  for  the  negligence  or  misconduct 
of  the  superintendent,  matron,  nurses,  or  at- 
tendants of  the  hospital  would  seem  to  me  to 
subvert  the  fundamental  doctrines  of  the  law, 
as  I  understand  and  have  sought  to  expound 
them.  Analogy,  I  know,  is  a  dangerous  resort 
in  argument;  yet  I  cannot  forbear  saying  that, 
if  this  recovery  could  be  made,  I  do  not  per- 
ceive why,  by  parity  of  reason,  the  state  should 
sot  be  held  liable,  through  its  pnblic  function- 
aries, in  civil  actions  at  the  suit  of  individuals, 
for  losses  or  torts  occurring  in  the  management 
of  its  departments  and  public  institutions  under 
its  immediate  control  and  supervision.  It  can- 
not be  denied  that  in  the  municipal  government 
of  this  city  the  council  occupies,  towards  Its 
hospital,  relations  quite  similar  to  those  of  the 
General  Assembly  towards  its  asylums  for  the 
insane,  the  blind,  and  deaf  mutes." 

Sherbotime  v.  Yuba  County,  21  CaL  113,  81 
Am.  Dec.  ISl:  Plaintiff  in  thl8  case  sout^t 
damages  by  reason  of  the  unsklllfnl  treat- 
ment he  rec^ved  from  tlie  resident  phyaldon, 
iind  the  insufficient  and  unwholesome  food 
and  otber  necessaries  supplied  Iilm  while  in 
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die  county  hOBpltal  as  an  Indtgent  tAfit  per- 
son. Tlxe  lower  court  sustained  a  demurrer 
to  the  petition,  and  this  was  affirmed  on  ap- 
peal. 

Caroline  Tollefson,  Adm'x,  v.  Oty  of  Ot- 
tawa, 228  111.  134,  81  N.  K.  823,  11  U  B.  A. 
(N.  S.)  890:  llie  petitl<m  in  this  case  alleg- 
ed that  the  defendant  dty  possessed,  c<mi- 
trolled,  and  managed  the  ho^ltal,  and  that 
plaintMFB  decedent,  wliUe  sick,  was  received 
by  the  defendant  into  said  hospital  as  a 
patient,  and  sought  damages  because  of  the 
negligent  conduct  on  the  part  of  defendant  ' 
and  its  agents  in  caring  for  deceased  during 
her  sickness,  which  negligence  resulted  in  the 
aggravation  of  her  malady  and  later  in  her 
deatli.  It  was  alleged  in  the  third  oount 
that  the  hospital  was  maintained  by  defend- 
ant for  revenue  and  profit.  A  demurrer  to 
this  petition  was  sustained,  and  affirmed  qn 
appeal. 

Thus  it  must  be  apparent  that  appellee 
cannot  be  held  liable  for  the  negligence  com- 
plained of. 

2.  Counsel  for  ai%>ellant  seeks  to  make  a 
distinction  between  this  case  and  certain  of 
the  cases  cited,  because  the  hospital  main- 
tained by  the  city  of  Henderson  receives  and 
cares  for  both  free  and  pay  patients;  it  being 
earnestly  contended  that,  because  the  city 
receives  pay  for  certain  services  and  atten- 
tion, the  hospital  Is  conducted,  to  use  the 
expression  of  appellee's  counsel,  "as  a  purely 
public  charity."  But  this  court  and  other 
courts  have  held  that  the  mere  fact  that  the 
dty  may  receive  some  pay  or  remuneration 
in  the  operation  or  maintenance  of  its  public 
institutions  does  not  take  the  case  out  of  the 
general  rule.  This  point  was  made  In  the 
case  of  Morgan  v.  ShelbyviUe,  121  S.  W.  617, 
It  being  contended  in  that  case  that,  inas- 
mnd>  as  all  fines  imposed  in  the  city  court 
for  violations  of  the  ordinances  of  the  dty 
were  by  virtue  of  the  statutes  covered  Into 
the  dty  treasury,  rather  than  paid  over  to 
the  state,  the  city  was  engaged  In  maintain- 
ing its  guardhouse  as  a  private  enterprise 
for  Its  e^)edal  benefit,  and  that  in  erecting 
and  maintaining  this  guardhouse  it  was  not 
engaged  in  the  discharge  of  a  public  duty  as 
an  arm  of  the  state.  Quoting  from  Jones  v. 
City  of  CJorbln,  98  S.  W.  1002,  30  By.  Law 
Rep.  374,  the  court  says: 

"The  maintenance  of  a  municipal  court  and 
prison  is  in  pursuance  of  the  city's  government- 
al functions,  and  in  so  doing  it  is  but  an  arm 
of  the  state  in  upholding  the  public  peace  and 
safety.  The  prindple  is  well  established  that 
municipal  corporations  are  not  liable  either  for 
the  nonfeasance  or  malfeasance  of  their  pnbUc 
officers  in  the  discbarge  of  their  governmental 
functions." 

In  Bell  V.  City  of  Oindnnati,  80  Ohio  St 
1,  88  N.  B.  128,  23  L.  iR.  A.  (N.  S.)  910,  this 
same  point  was  made,  and  the  court  rejected 
it,  stating: 
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"There  i»  no  evidence  that  one  penny  of  profit 
was  realized  on  the  diepoeition  it  made  of  stone^ 
ff  that  be -a  matter  <^  concern.  In  so  far  as 
the  facts  inform  ns,  or  fail  to  inform  us,  the  re- 
ceipts for  stone  sold  would  only  part  pay  the 
expenses  of  keeping  and  guarding  the  prisoners 
while  engaged  in  the  quarry,  and  we  will  hesi- 
tate to  believe  that  the  city  was  engaged  in  a 
commercial  enterprise,  wiiile  it  may  have  been 
endeavoring,  bo  far  as  possible,  to  make  the 
workhouse  self-sustaining.  All  prison  labor,  in- 
cluding that  performed  in  the  state  peniten- 
tiary, is  utilized  to  pay  the  cost  'of  maintenance, 
and  in  so  doing  the  institntion-'the  state — is  not 
engaged  in  a  commercial  enterprise  for  profit" 

Benton  v.  Beaton  City  Hospital,  140  Mass. 
13,  1  N.  E.  836,  54  Am.  Rep.  436:  Plaintiff 
bad  "&  sick  cbild,  which  bad  been  in  tbe 
bospltal  for  some  time,  and  on  a  visit  to  see 
said  child,  wblle  leaving  the  ho^ltal,  tbe 
mother  was  Injured  thK>ugb  a  defective 
stairway,  and  brought  suit  for  damages.  It 
■was  shown  that  the  dty  councU  appropriat- 
ed a  considerable  sum  of  money  for  tbe 
maintenance  of  tbe  bospltal,  and  this  was 
supplemented  by  money  received  from  cer- 
tain pay  patients,  all  of  wbidi  went  toward 
the  maintenance  of  tbe  bospltal,  and  it  was 
sought  to  hold  the  city  liable  for  the  negli- 
gence of  the  superintendent  in  permitting  tbe 
steps  to  become  defective  and  in  a  dangerous 
condition,  but  the  court  aflarmed  the  Judg- 
ment of  the  lower  court  in  sustaining  a  de- 
murrer to  the  petition. 

The  coxirt  has  held  that  charitable  or  elee- 
mosynary Institutions  are  not  liable  for 
tbe  negligence  of  their  employes,  and  tbe 
ftict  that  they  receive  pay  from  some  of  their 
patients  does  not  alter  tbe  rule. 

Cook,  Adm'r,  et  al.  v.  John  N.  Norton  Me- 
morial Infirmary,  180  Ky.  831,  202  S.  W. 
874:    In  this  case  the  court  says: 

"An  ezaminati<Hi  of  the  authorities  has  con- 
vinced us  that  a  purely  charitable  institution, 
such  as  defendant's  hospital  is  described  in  the 
pleadings  to  be,  is  not  amenable  to  its  patients, 
although  paid  ones,  for  any  damages  which 
they  may  have  sustained  growing  out  of  alleged 
negligence,  although  such  negligence  might  con- 
sist in  the  violation  by  the  hoepital  of  some  duty 
imposed  either  by  an  express  or  an.  implied 
contract.  The  cases  dealing  with  the  subject 
seem  to  treat  the  cause  of  action  as  one  sound- 
ing in  tort,  although  the  liability,  if  any,  was 
created  by  the  negligent  failure  on  the  part  of 
the  hospital  to  observe  some  alleged  contractual 
duty,  which  is  analogous  to  tbe  rule  applied  to 
common  carriers  in  suits  by  their  passengers 
who  sustain  contractual  relations  the  one  with 
the  other,  although  the  suit  is  generally  treated 
as  one  sounding  in  tort." 

A  kindred  question  was  Involved  in  the 
case  of  Corbln  Y.  M.  C.  A.  v.  Oommmiwealth, 
181  Ky.  884,  205  S.  W.  388,  where  it  was 
sought  to  require  that  Institution  to  procure 
a  license  to  operate  a  -restaurant,  but  it  Is 
held  that  under  section  170  of  the  Constitu- 


tion It  was  exempt  ttom  taxatton;  tbe  court 
saying  (quoting  numeioiui  authorities): 

"  •  •  •  The  exemption  granted  to  such  in- 
stitntions  of  purely  public  charity,  under  the 
peculiar  verbiage  of  oinr  constitutional  provi- 
sion, includes  everything  that  is  embraced  by 
the  word  'institution';  and  this,  we  are  con- 
vinced, includes  not  only  their  property,  but 
also  necessarily  all  of  their  legitimate  activities 
that  are  consistent  with  and  in  the  furtherance 
of  the  purposes  for  whidi  they  were  organized. 
•  *  ♦  The  fact  that  for  the  meals,  lunches, 
and  soft  drinks  that  are  served  in  the  restiurant 
charges  are  made,  to  both  members  and  non- 
niembeni  of  the  organization,  although  tbe 
charges  to  tbe  latter  are  possibly  slightly  in 
excess  of  those  of  the  former,  but  without  profit, 
merely  emphasizes  the  purely  public  character 
of  this  branch  of  the  service,  and  doea  not  in 
any  wise  alter  its  diarltable  quality,  as  has 
been  frequently  decided  in  this  and  other 
states." 

[3]  It  would  seem  from  the  foregoing  au- 
thorities that  the  fact  that  some  of  the  pa- 
tients in  the  bospltal  at  Henderson  are  pay 
patients  does  not  alter  tbe  rule,  and  the  ap- 
pellee cannot  be  held  for  damages  In  this 
action. 

Therefore  tbe  Judgment  is  affirmed. 


ADAMS    EXPRESS    CO.    T.    OOMMON- 
WEALTH, 

(Court  of  Appeals  of  Kentucky.    Jan.  16,  1919.) 

1.  iRTOXiOATmo  LiQt;oB8  «3>187— Pkrai.  Ac- 
tkhh  —  Fahmub  of  BTgwaw  OoiiFAirr  to 
Keep  Reoobiv— Pleading. 

In  action  against  defendant  express  com- 
pany for  delivering  liquor  without  entering  up<Hi 
a  separate  book  the  amount  and  kind  of  liquor, 
etc.,  petition  h«ld  to  clearly  charge  a  violation 
of  Ky.  St  S  2569b,  subsec.  3. 

2.  iNTOxioATino  Liquors  4s9l87— Penal  Ac- 
tion—Failure  OF  EZFBESS  COICPANT  TO 
Keep  Regokd— Sefabate  Offense. 

Petition  alleging  that  defendant  express 
company  delivered  liquor  without  entering  truth- 
ful statements  of  amount  and  kind,  name  and 
address  of  consignor,  etc.,  and  by  whom  and  to 
whom  delivered,  did  not  charge  more  tiian  one 
offense  under  Ky.  St  {  26<89b,  subsec.  3,  offense 
charged  growing  out  of  a  single  transaction. 

3.  iNTOXiCATiNa  LiquoBS  «=3l91  — Penal 
Action— FoBUBB  Jeopabdt. 

In  penal  action  against  eScpress  company 
for  violation  of  some  of  provisions  of  Ky.  St  I 
2568b,  subsec.  3,  as  to  failure  to  make  required 
entries  with  reference  to  shipments  of  liquor 
if  conviction  or  acquittal  results,  carrier  can- 
not in  another  action  growing  oat  of  the  same 
delivery,  be  convicted  of  a  vi<dation  of  other 
provisions,  in  view  of  Crim.  Code,  |  126. 
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4.  iNioziaATiNa  LtQueBS  #b917&~Faii.ttbe 

or  EXFBK8B  GOICPANT  TO  KSBP  REOOBOS. 

In  action  against  defendant  express  company 
for  violation  of  Ky.  St.  §  2569b,  subsec.  3, 
court  properly  inatrncted  that  defendant  was 
guilty  if  it  delivered  package  of  liquor  without 
entering  or  causing  to  be  entered  truthful  state- 
ments of  amoant  and  kind  of  liquor  or  date 
when  received  or  by  whom  and  to  whom  de- 
lirered,  since,  If  any  one  or  more  of  the  entries 
mentioned  were  not  made,  defendant  was  ame- 
nable to  th«  fine  prescribed. 

5.  IirroxiCATiNo  liiQtroits  «=>188  —  FArLuas 
TO  Keep  Rxcosd  ot  Shipiiert. 

In  action  against  defendant  express  com- 
pany for.  delivering  liquor  without  entering  upon 
a  separate  txxA  the  amount  and  kind  of  liq- 
oor,  etc,  evidence  h«ld  anfficient  to  show  a  vio- 
lation of  Ky.  St  i  2660b,  subsec.  3. 

Appeal  from  Circuit  Court,  Harlan  County. 

Penal  action  by  the  Commonwealth  against 
the  Adams  IQzpress  Company,  for  alleged 
violation  of  Ky.  St  {  2Se9b,  aubsec.  3.  Judg- 
noit  for  the  Commonwealth,  and  defendant 
appeals.    Afl9rme<L 

Joseph  S.  Graydon  and  Lawrence  Maxwell, 
both  of  Cincinnati,  Ohio,  and  Zeb  A.  Stewart, 
of  Harlan,  for  api)ellant. 

Charles  H.  Morris,  Atty.  Gen.,  and  Overton 
S.  Hogan,  Asst.  Atty.  Gen.,  for  the  Common- 
wealth. 

SBTTLE,  J.  In  this  penal  action,  brought 
in  the  Harlan  circuit  court,  the  appellee,  com- 
monwealth of  Kentucky,  recovered  of  the  ap- 
pellant Adams  Express  Company,  a  verdict 
and  judgment  of  ?75,  by  way  of  a  fine  for  Its 
alleged  violation  of  section  2569b,  subsea  3, 
Kaitucky  Statutes.  The  express  company 
Insists  that  the  conviction  was  unauthorized, 
and  by  this  appeal  urges  the  reversal  of  the 
jodgment  on  the  grounds:  First,  that  the  pe- 
tition does  not  state  a  cause  of  action,  viz. 
an  offense  under  the  statute;  second,  that 
the  trial  court  erred  in  instructing  the  jury ; 
third,  that  the  verdict  of  the  jnry  Is  unsup- 
ported by  and  flagrantly  -against  the  evi- 
ilence.  The  first  of  the  above  grounds  of 
wmplalnt  was  presented  in  the  court  below 
by  a  general  demurrer  filed  by  appellant  to 
the  petluon,  which  that  court  overruled. 

Subsection  3,  section  2569b,  Kentucky  Sta^ 
otes,  provides  that  all  carriers  shall  keep,  at 
eadi  office  and  territory  within  which  the 
tale  of  Intoxicating  liquors  is  prohibited  by 
law.  "a  separate  book,  in  which  shall  be  en- 
tered immediately  upon  receipt  thereof,  truth- 
ful statements  of  the  amount  and  kind  of 
liquor  recdved,  die  name  and  address  of  the 
consignor,  the  name  and  address  of  the  con- 
signee, tlie  purpose  for  whldi  said  liquor  is 
intoided  to  be  used,  as  stated  upon  the  out- 
side of  tlie  package  containing  such  liquor; 
the  date  when  received,  the  date  when  deliv- 


ered, and  by  whom  and  to  whom  d^ivered; 
after  which  record  shall  be  a  blank  space  In 
which  the  consignee,  by  himself  or  his  agent, 
shall  be  required  to  ^gn  his  true  name  be- 
fore such  liquoni  are  delivered  to  such  con- 
signee or  his  agent,  whidi  book  shall  be 
oi)ened  to  public  Inspection  at  any  time  dur- 
ing the  busic^ess  hours  of  said  company. 
Such  book  shall  constitute  prima  fade  evi- 
dence as  to  the  facts  therein  stated,  and  be 
admissible  as  evidence  in  any  court  in  this 
state.  Any  railroad,  express  or  other  trans- 
portation company,  or  any  employ^  or  agent 
thereof  who  fails,  neglects,  or  refuses  to  com- 
ply with  the  provisions  of  this  section,  or 
who  makes,  or  causes  to  be  made,  any  ftilse 
«itry  in  said  book,  shall  be  deemed  guilty  of 
a  misdemeanor,  and  for  each  offense  shall  be 
punished  by  a  flue  of  not  less  than  fifty  dol- 
lars, nor  more  than  two  hundred  dollars,  Mr 
imprisoned  In  the  county  jail  not  less  than 
thirty  days  nor  more  than  six  months,  or 
both  such  fine  and  imprisonment.  In  the  dis- 
cretion of  the  Jury." 

The  petition,  after  setting  forth  the  facts, 
that  the  sale  of  intoxicating  liquors  in  Har- 
lan county  is  prohibited  by  law,  the  receipt 
by  appellant  at  its  local  office  In  the  town  of 
Harlan,  in  Harlan  county,  of  a  package  of 
liquor  shipped  from  Lebanon,  Ky.,  and  its  de- 
livery by  appellant  to  the  consignee,  Tom 
Howard,  then  alleges  that  appellant  "unlaw- 
fully delivered  said  liquor  to  the  said  con- 
signee or  his  agent,  *  •  •  without  enter- 
lug,  or  causing  to  be  entered,  upon  a  sepa- 
rate book  kept  for  that  purpose  truthful  state- 
ments of  the  amount  and  the  kind  of  liquor 
received,  the  name  and  address  of  the  con- 
signor, the  name  and  address  of  the  con- 
signee, the  purpose  for  which  said  liquor  was 
Intended  to  be  used  as  stated  upon  the  out- 
side of  the  package  containing  such  liquor, 
the  date  when  received,  the  date  when  deliv- 
ered, and  by  whom  and  to  whom  delivered." 

[f ,  2]  The  averments  of  the  petition  clearly 
charge  a  violation  by  the  appellant  of  sub- 
section 3  of  the  statute,  supra,  In  the  several 
particulars  mentioned.  It  does  not,  as  claim- 
ed by  appellant,  charge  more  than  one  of- 
fense. The  <}ffense  charged  is  a  violation  of 
the  section  resulting  from  appellant's  diso- 
bedience of  certain  of  Its  provisions  growing 
out  of  the  single  transaction  set  forth,  viz. 
the  receipt  and  ddlvery  by  it  to  Howard  of 
the  package  of  liquor  transported  by  it  as 
carrier  from  Lebanon  to  Harlan.  The  of- 
fense denounced  by  subsection  3  would  be  as 
completely  established  by  proof  of  the  car- 
rier's disobedience  of  any  number  of  the  re- 
quirements of  the  section  less  than  the  whole, 
or  of  any  one  of  them,  as  by  its  dl80l)edience 
of  all  of  them.  But  whether  all,  several,  or 
only  one  of  these  requirements  is  disobeyed 
by  the  carrier  in  a  single  delivery  of  liquor 
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to  the  single  consignee,  it  will  and  does  <xm- 
stltute  but  a  single  offense  under  the  statute. 

[3]  Manifestly,  If  in  a  penal  action  or  in- 
dictment against  the  carrier  for  a  violation  of 
one  <rf  the  provisions  of  the  section  in  ques- 
tion or  of  a  specified  number  of  them  short 
of  the  whole,  committed  in  a  single  delivery 
of  liquor  to  the  consignee,  the  conviction  or 
acquittal  of  the  defendant  results,  such  car- 
rier could  not,  in  another  penal  action  or  un- 
der another  indictment  growing  out  of  the 
same  delivery  of  liquor,  be  convicted  of  a 
violation  of  other  provisions  of  the  section 
than  those  for  which  he  was  tried  in  the 
prosecution  first  disposed  ol  The  Judgment 
in  the  first  prosecution  would  bar  a  convic- 
tion in  the  second.  Crlm.  Code,  f  126 ;  Nldi- 
ols  v.  Commonwealth,  78  Ey.  180;  Fisher  v. 
Commonwealth,  l  Bush,  212, 89  Am.  Dec.  620. 
It  is  apparent  from  what  has  been  said  that 
the  petition  does  not  contain  a  misjoinder  of 
-ofTenses,  or  set  forth  more  than  one  offense; 
hence  the  action  of  the  circuit  court  in  over- 
ruling the  demurrer  to  the  petition  was  not 
.error. 

The  complaint  of  instruction  Mo.  1,  made 
by  the  second  contention  of  appellant,  can- 
not be  sustained.  The  complaint  Is  based  on 
the  erroneous  assumption  that  more  than 
one  offense  is  stated  in  the  petition,  and  that 
the  use  of  the  disjunctive  "or"  In  the  instruc- 
tion authorized  the  Jury  to  find  appellant 
guilty  of  any  one  or  all  of  three  offenses, 
whereas.  It  is  insisted,  the  question  whether 
it  was  guilty  of  one  of  tha  .offenses  is  the 
only  one  that  should  have  been  submitted  to 
the  decision  of  the  Jury,  if  there  were  any 
evidence  conducing  to  show  such  guilt. 

[4]  It  is  insisted,  however,  that  the  evi- 
dence falls  to  show  appellant  guilty  of  any 
offense,  for  which  reason  the  Jury  should 
have  been  peremptorily  instructed  to  return 
a  verdict  of  acquittal.  Unless  counsel  for 
appellant  are  wltliln  the  record  in  asserting 
that  there  was  no  evidence  upon  which  to 
predicate  the  instruction,  the  Jury  were  prop- 
erly advised  by  it  of  the  law  of  the  case.  As 
the  offense  charged  in  the  petition  might 
have  been  committed  in  several  ways,  it  cor- 
rectly told  them,  in  substance,  that  they 
should  find  appellant  guilty  ifthey  believed 
from  the  evidence  beyond  a  reasonable  doubt 
that  It  delivered  the  package  of  liquor  to  the 
consignee  without  entering,  or  causing  to  be 
entered,  upon  a  separate  book  kept  for  that 
purpose,  trutiiful  statements  of  the  amount 
and  kind  of  liquor  received  as  stated  upon 
the  outside  of  the  package  containing  such 
liquor,  or  the  date  when  received,  or  by  whom 
and  to  whom  delivered.    If  any  one  or  more 


of  the  aitrles  mentioiied  were  not  made  lo 
the  book  kept  by  appellant  tor  that  purpose 
it  was  amenalde  to  the  fine  prescribed  by  the 
statute. 

[(]  Appellant's  third  contention,  that  the 
evidence  falls  to  show  Its  noncompliance  with 
the  requirements  of  the  statute  in  the  par- 
ticulars alleged  In  the  petition.  Is  not  gup- 
ported  by  the  record.  Only  two  witnesses 
testified  in  the  case,  W.  J.  Wilson  and  W.  L. 
Ward ;  the  former  being  the  agent  of  appel- 
lant at  Harlan,  and  the  latter  his  assistaDt 
or  clerk.  Both  testified  that  the  delivery  of 
the  package  of  liquor  in  question  was  made 
to  the  G(mslgnee,  Howard,  by  Ward,  and  that 
he  also  made  such  entries  regarding  the  de- 
livery as  appear  In  the  book  kept  by  appel- 
lant for  that  purpose.  According  to  their 
further  testimony  there  was  entered  in  the 
book  statements  showing  that  a  "Pa  Llq," 
meaning  package  of  liquor,  was  received  from 
the  "Leb  Uq.  Co.,"  meaning  the  Lebanon  Ldq- 
ttor  Company,  and  the  further  entries  show 
T(m>  Howard  to  be  the  consignee^  and  Harlan 
the  place  of  delivery,  and  that  the  name  Har- 
lan was  not  written,  but  was  indicated  by 
ditto  marks  made  in  the  column  under  that 
name  as  the  place  of  delivery  of  a  different 
package  of  liquor  previously  shipped  from 
the  same  consignor  to  a  consignee  other  than 
Howard.  Both  witnesses  admitted  that  the 
quantity  and  kind  of  liquor  consigned  to 
Howard  was  stated  on  the  .package  contain- 
ing it,  but  that  there  are  no  entries  In  the 
book  showing  the  quantity  or  kind  of  liquor 
delivered  by  appellant  to  Howard  or  the  date 
of  such  delivery.  Ward  testified,  however, 
that  there  was  on  the  book  of  appellant  an 
entry  showing  that  two  quarts  contained  In 
the  package  consigned  to  Tom  Howard  by  tlie 
Lebanon  Liquor  Company  had  been  broken. 

So  if  it  be  conceded  that  the  abbreviations 
and  ditto  marks  mentioned  constitute  such 
entries  as  sufficiently  show  the  name  of  the 
consignor  of  the  liquor,  the  name  of  the  con- 
signee, and  place  of  delivery,  it  is  apparent 
from  the  evidence  that  the  book  of  appellant 
contains  no  entries  showing  the  quantity  or 
kind  of  liquor  received  and  delivered,  or  the 
date  of  the  delivery.  There  was  therefore 
evidence  whidi  conduced  to  prove  appellant's 
violation  of  the  statute  in  the  two  particulars 
last  mentioned.  This  being  true,  appellant 
was  not  entitled  to  the  peremptory  Instruc- 
tion asked  by  it;  nor  was  there  any  error 
committed  by  the  court  In  submitting  the 
case  to  the  Jury. 

The  record  furnishes  no  cause  for  disturb- 
ing the  verdict  of  the  Jury,  wherefore  the 
Judgment  is  affirmed. 
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ADAMS  EXPRESS  CO.  ▼.  COMMON- 
WEALTH. 

(Court  of  Appeals  of  Kentucky.    Jan.  16, 1919.) 

1.  INTOXICATIRO   LIQT70KB    «=9l88  —  FaILUBB 

OF  Oabbieb  to  Pbopeblt  Record  Dbxiv- 

EBIE8— EVIDCNCE. 

Evidence  that  in  delivering  package  defend- 
ant express  company's  agent  made  in  its  book 
kept  for  that  purpose  no  entries  showing  quan- 
tity or  Idnd  of  Uqnor  delivered  or  date  of  de- 
livery, although  label  on  package  showed  that 
it  contained  five  quarts  of  whisky,  was  suffident 
to  support  verdict  against  the  company  in  penal 
action  onder  Ky.  St  {  28e8b,  subsec.  8. 

2.  INTOXICATINO  LiQUOBs  «S3193— Penal  AC- 
TION—Rivikw—Vebdiot. 

There  being  evidence  to  support  verdict  in 
a  penal  action  under  Ky.  St.  t  2569b,  subsec.  3, 
court  on  appeal  is  without  authority  to  dis- 
turb it. 

3.  ISTOXICATINO    LlQUOBB  «=»191  —  FAILURE 

OF  Cabbieb  to  Pbopbklt  Bxcobd  Deliv- 

EKIES— FOBMER  JUDGMENT. 

Conviction  under  Ky.  St  |  2569b,  subsec 
3,  with  reference  to  recording  deliveries,  grow- 
ing out  of  violation  with  respect  to  a  shipment 
and  delivery  of  whisky  to  one  individual,  would 
not  be  a  bar  to  penal  action  growing  out  of 
shipment  and  delivery  to  another  individual; 
the  two  offenses  being  distinct,  though  deliv- 
eries were  made  at  the  same  time  and  place. 

Appeal  from  Circuit  Court,  Harlan  County. 

Penal  action  by  the  Commonwealth  against 
the  AdAma  ESzpress  Company,  charging  the 
company  with  a  violation  of  Ky.  St.  {  2S69b, 
subsec.  3.  Judgment  for  the  Commonwealth, 
and  defendant  appdils.    Affirmed. 

Lawrence  Maxwell  and  Joseph  S.  Greydon, 
both  of  Cincinnati,  Ohio,  and  Zeb  A.  Stew- 
art, of  Harlan,  for  appellant. 

Charles  H.  Morris,  Atty.  Gen.,  and  Over- 
ton S.  Hogan,  Asst  Atty.  Gen.,  for  the  Com- 
monwealth. 

SETTT^B,  J.  This  appeal,  like  that  of 
Adams  Express  Co.  v.  Commonwealth  of  Ken- 
tucky, 207  S.  W.  482,  numbered  73,  this  day 
decided,  Is  prosecuted  from  a  Judgment  of  the 
Harlan  circuit  court,  entered  upon  the  verdict 
of  a  jnry  finding  appellant  guilty  of  a  viola- 
tion of  section  2569bt  subsec.  3,  Ky.  St.,  and 
tixing  Its  punishment  at  a  fine  of  |100.  The 
liquor  received  and  delivered  by  appellant  was 
shipped  to  Harlan  from  Lebanon,  Ky.,  the 
consignor  being  the  Lebanon  Liquor  Company 
and  the  consignee,  W.'  C.  Eensley.  The  prose- 
cution ^as  by  a  penal  action;  the  petition 
alleging  a  violation  of  the  statute  In  the  same 


particulars  charged  in  the  case,  supra.  In 
this  case,  as  in  thal<  tho  appellant  filed  a 
general  demurrer  to  the  petition,  which  was 
overruled.  As  the  grounds  filed  in  support 
of  Its  motion  for  a  new  trial,  made  In  the 
court  below  and  now  urged  on  this  appeal 
for  the  reversal  of  the  judgment  of  convic- 
tion, are  identical  with  those  relied  on  in 
appeal  No.  73,  we  deem  it  unnecessary  to  here 
repeat  what  is  said  in  the  opinion  of  that  case 
in  approval  of  the  drcoit  court's  action  in 
overruling  the  demurrer  to  the  petition  or  in 
approval  of  the  Instruction  given  In  that  case 
and  also  in  the  instant  case,  to  which  appel- 
lant then  objected  and  now  objects. 

[1,2]  The  evidence  in  this  case  was  fur- 
nished by  Wilson  and  Ward,  who  also  tes- 
tified in  the  other  case.  Without  reviewing 
it  in  detail,  it  is  sufficient  to  say  that  there 
was  evidence  conducing  to  prove  that  in  de- 
livering to  Hensley  the  package  of  liquor  it 
received  for  him  from  the  Lebanon  Liquor 
Company,  appellant's  agents  made  in  Its 
book  k^t  for  that  purpose  no  entries  that 
can  be  said  to  show  the  quantity  or  kind  of 
liquor  delivered  or  date  of  the  delivery.  Ap- 
pelant was  only  required  to  follow  the  state- 
ment or  label  on  the  package  in  making  the 
entries  in  its  book  of  the  quantity  and  kind 
of  liquor  contained  therein ;  and,  while  it  ap- 
pears that  there  was  on  the  package  con- 
signed to  Hensley  a  label  showing  it  con- 
tained five  quarts  of  whisky,  appellant's 
agents  failed  to  avail  themselves  of  this  in- 
formation in  making  the  required  entries. 
As  some  of  the  matters  of  fact  connected  with 
the  delivery  of  the  liquor  were  not,  as  re- 
quired by  the  statute,  recorded  in  the  book 
kept  by  appellant  for  that  purpose,  it  cannot 
complain  that  It  was  subjected  to  the  penalty 
prescribed  for  such  failhre;  and,  as  there 
was  evidence  to  support  the  verdict  of  the 
Jury,  we  are  without  authority  to  disturb  if. 

[3]  Appellant's  plea  of  former  conviction 
is  wholly  without  merit.  Its  conviction  in 
case  73  grew  out  of  its  violation  of  tbe  stat- 
ute in  respect  to  a  shipment  and  delivery  of 
whisky  to  Tom  Howard ;  the  violation  of  the 
statute  in  this  case,  out  of  a  shipment  and  de- 
livery of  whisky  to  W.  C.  Hensley.  The 
transactions  were  separate,  and  the  offenses 
as  legally  distinct  as  If  they  had  been  com- 
mitted at  different  points  of  delivery.  Viola- 
tion of  the  requirements  of  tlie  statute  by  the 
carrier  in  a  distinct  delivery  t»  a  named  con- 
signee of  intoxicating  liquors  in  dry  territory 
la  of  itself  a  separate  offense.  Independent 
of  any  other  delivery  to  another  consignee, 
though  made  at  the  same  time  or  place. 

Judgment  affirmed. 
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COMMONWBALTH  ▼.   ADAMS   EXPUBSS 
CO. 

(Court  of  Appeals  of  Kentucky.    Jan.  16, 1919.) 

1.  iNTOXICATINa    lilQITOBS  «=3l79  —  PENAI.TY 

— FArcuBB  TO  Keep  Rbcobd  or  DELivEBisa 

— ELKMENTS  of  OFFENfSE. 

The  failure  oi  carrier  to  obey  any  of  manda- 
tory proTision  of  Ky.  St.  I  2689b,  subeec.  3,  will 
subject  it  to  the  penalty  imposed,  whether  there 
be  a  failure  to  keep  required  book  at  local  of- 
fice in  territory  where  sale  of  liquors  is  prohib- 
ited, to  make  any  caie  of  the  entries  required, 
or  to  keep  the  book  open  to  public  inspection 
during  business  hours. 

2.  Intoxioatino  Ijquobs  ®=»187  —  Penal 
Action— Failube  to  Keep  Recobd  of  De- 

UVEBIES— PrXADINO. 

In  action  to  recover  penalty  prescribed  by 
Ky.  St  {  2569b,  snbsec.  3,  as  to  keeping  rec- 
ords of  consignments  of  liquor,  the  petition  must 
contain  substantially  the  same  averments  that 
would  be  required  for  the  sUtement  of  the  same 
offense  in  an  indictment  under  the  statute. 

8.  INTOXICATINO  LlQTTOBB  «=3l87  —  FAILtrBB 

Ta  Keep  Becobd  of  Delivebies— Pleading. 
In  an  action  to  recover  penalty  prescribed 
by  Ky.  St.  {  2569b,  subsec  3,  as  to  keeping  rec- 
ord of  consignments  of  liquor,  a  shipment,  or 
shipments,  of  spirituous,  vinous,  or  malt  liquors 
in  prohibited  territory  was  a  necessary  in- 
gredient to  the  offense,  which  petition  must 
charge. 

4.   iNDIOntENT  AND  INFORUATION  9=s>60  —  AX- 

I.IOINO  Facts  Necebbabt  to  be  Pboved. 
It  is  a  fundamental  rule  of  criminal  as  well 
•s  dvil  pleading  that  a  fact  necessary   to  be 
proved  must  be  alleged. 

6.  Intoxicating  Liquobs  *=»187— Penai  Ac- 
tion—Failube  TO  Keep  Recobd  of  Dbuv- 
ebieb— Pleading. 
In  action  to  recover  penalty  prescribed  by 
Ky.  St.  I  2569b,  subsec.  3,  petition,  alleging  that 
defendant  express  company  did  unlawfully  fail 
and  refuse  to  keep  open  for  public  inspection 
book  containing  entries  with  reference  to  con- 
Mgnments  of  liquor,  was  fatally  defective,  where 
it  failed  to  allege  that  inspection  requested  and 
refiued  was  during  business  hours. 

Appeal  from  Circuit  Coart,  Whitley  County. 

Penal  actton  by  the  Commonwealth  against 
the  Adams  Express  Company,  charging  the 
company  with  a  violation  of  Ky.  St  {  2569b, 
BDbsec.  3.  Demurrer  to  petition  sustained, 
and  the  Commonwealth  appeals.    Affirmed. 

Chas.  H.  Morris,  Atty.  Gen.,  and  J.  B.  Sny- 
der, of  Williamsburg,  for  the  Commonwealth. 

Lawrence  Maxwell  and  Jos.  S.  Graydon, 
both  of  Cincinnati,  Oliio,  and  Tye  &  Siler, 
of  Williamsburg,  f«r  appellee. 

SETTLE,  J.  This  appeal  comes  to  us  from 
the  Whitley  circuit  court,  and  is  prosecuted 
from  a  judgment  of  that  court  sustaining  a 
demurrer  filed  to  the  petition  by  appellee  In 


a  penal  action  brought  against  it  by  the  ap- 
pellant, commonwealth  of  Kentuclcy,  to  re- 
cover a  fine  of  f200,  for  an  alleged  violation 
by  It  of  section  2568b,  subaea  3,  Kentucky 
Statutes.  The  only  question  presented  by  the 
appeal  for  our  decision  is,  Docs  the  petition 
state  a  cause  of  action? 

Subsection  3,  {  2569b,  provides: 

"All  railroad,  express  or  other  transportation 
companies  within  this  state,  within  Uie  state, 
or  doing  business  within  tliis  state,  are  hereby 
required  to  keep  at  each  local  office  in  territory 
within  which  the  sale  of  intoxicating  liquors  for 
beverage  purposes  is  prohibited  by  any  law,  a 
separate  book,  in  which  shall  be  entered  imme- 
diately upon  receipt  thereof,  truthful  statements 
of  the  amount  and  kind  of  liquor  received,  the 
name  and  address  of  the  consignor,  the  name 
and  address  of  the  consignee,  the  purpose  for 
which  said  liquor  is  intended  to  be  used,  as 
stated  up<Hi  the  outside  of  the  package  contain- 
ing such  liquor;  the  date  when  received,  the 
date  when  delivered,  and  by  whom  and  to  whom 
delivered;  after  which  record  shall  be  a  blank 
space  in  which  the  consignee,  by  himself  or  his 
agent,  shall  be  required  to  sign  his  true  name 
before  such  liquors  are  delivered  to  such  con- 
signee or  his  agent,  which  book  shall  be  open  to 
public  inspection  at  any  time  during  the  busi- 
ness hours  of  said  company.  Sufh  book  shall 
constitute  prima  facie  evidence  as  to  the  facts 
therein  stated,  and  be  admissible  as  evidence  in 
any  court  in  this  state.  Any  railroad,  express 
or  other  transportation  company,  or  any  cm- 
ployA  or  agent  thereof  who  fails,  neglects,  or 
refuses  to  comply  with  the  provisions  of  this 
section,  or  who  makes,  or  causes  to  be  made,  anv 
false  entry  in  said  book,  shall  be  deemed  guUtj 
of  a  misdemeanor,  and  for  each  offense  shall  be 
punished  by  a  fine  of  not  less  than  fifty  dollars, 
nor  more  dian  two  hundred  dollars,  or  impris- 
oned in  the  county  jail  not  less  than  thirty  days 
nor  more  tiian  six  months,  or  both  such  fine  and 
imprisonm«it,  in  the  discretion  of  the  jury." 

[1]  It  will  readily  be  seen  that  the  failure 
of  the  carrier  to  obey  any  one  of  the  several 
mandatory  provisions  of  the  statute,  supra, 
will  subject  it  to  the  penalty  imposed  by  its 
terms,  whether  It  be  a  failure  to  keep  the 
required  book  at  a  local  office  in  territory 
where  the  sale  of  liquors  is  prohibited,  to 
make  any  one  of  the  entries  required,  or  to 
keep  the  book  open  to  public  inspection  dur- 
ing business  hours. 

[2]  In  a  penal  action  brought  by  the  com- : 
monwealth  to  recover  the  penalty  prescribed 
by  the  statute  for  its  violation,  in  order  to  j 
state  a  cause  of  action,  the  petition  must  coo-  j 
tain  substantially  the  same  averments  that ' 
would  be  required  for  the  statement  of  the 
same  offense  in  an  indictment  under  the  stat- 
ute. 

[3,  41  It  is  a  necessary  ingredient  of  the 
offense  charged  in  the  petition  that  ther« 
should  have  been  a  shipment  or  shipments 
and  delivery  by  appellee  of  spirituous,  vioouj, 
or  malt  liquor  in  the  prohibited  territory; 
otherwise  the  keeping  of  the  book  reqair«4 
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br  the  statute  would  be  unnecessary;  and  It 
is  a  tundaniental  rule  of  criminal  as  well  as 
civil  pleading  that  a  fact  necessary  to  be 
proved  mnst  be  alleged  in  tlie  pleading, 
llierefore,  If  In  a  penal  action  the  petition 
omits  to  allege  a  fact  or  facts  constituting 
an  essential  Ingredient  of  the  ofiFense  for 
which  the  penalty  is  sought  to  be  recovered, 
such  omission  will  render  the  petition  bad  on 
demurrer. 

The  petition  In  this  case  alleges  in  general 
terms  a  violation  of  the  statute  by  appellee 
in  the  following  particulars:  (1)  The  failure 
of  the  appellee  to  keep  the  book  In  whlcli 
Bbould  be  entered,  Immediately  upon  receipt 
thereof,  truthful  statements,  etc,  showing 
the  receipt  and  delivery  of  liquors;  (2)  the 
failure  to  keep  such  book  open  to  public 
loiipectlon  at  any  time  during  the  business 
hours  of  the  company.  Obviously,  In  order 
to  establish  appellee's  guilt  of  either  of  these 
offenses.  It  is  necessary  that  It  be  made  to 
appear  liquors  were  received  and  delivered  by 
appellee  or  Its  agent  at  the  local  office  of 
the  former  In  the  prohibited  territory.  Un- 
less and  until  liquors  have  been  so  received, 
there  can  be  no  obligation  or  duty  upon  ap- 
pellee to  keep  or  provide  the  book  or  to 
enter  therein  the  transactions  with  respect 
to  the  reception  and  delivery  of  Uquors  re- 
quired by  the  statute.  It  Is,  perhaps,  suf- 
ficiently alleged  in  the  petition  that  appellee 
had  a  book  for  keeping  a  record  of  the  Uq- 
uors that  might  be  received  or  delivered  by 
it,  but  It  Is  not  explicitly  alleged  therein  that 
it  had  either  received  or  delivered  any  eptrit- 
uous,  vinous,  or  malt  liquors ;  and,  if  no  such 
liquors  were  received  or  delivered  by  It,  Its 
failure  to  keep  a  book  containing  entries  nec- 
essary to  show  transactions  such  as  are  here 
charged,  or  the  keeping  of  It  open  for  pub- 
lic Inspection  during  business  hours,  was  not 
required  by  the  statute  In  other  words,  If 
it  neither  received  nor  delivered  such  liq- 
uors, appellee  could  not  have  been  guilty  of 
the  offense  or  offenses  charged  in  the  peti- 
tion. 

[5]  Not  only  is  the  petition  fatally  de- 
fective In  the  particular  indicated,  but  It  Is 
equally  so  In  falling  to  aUege  that  the  In- 
spection of  the  book  requested  by  and  refus- 
ed to  J.  F.  Hickey,  occurred  during  business 
hours.  "While  It  Is  true  the  petition  avers 
that  appdlee  "did  unlawfully  fail  aud  re- 
fuse to  keep  open  for  public  inspection  dur- 
ing business  hours  of  said  defendant  com- 
pany, at  its  local  office,  at  Wofford,  a  sep- 
arate book,"  et&.  It  falls  to  allege  that  the 
:nspection,  requested  by  Hickey  and  refused 
>y  appellee,  was  during  the  business  hours 
>f  the  company. 

As  the  defects  in  the  petition  already  point- 
id  out  authorized  the  Judgment  of  the  circuit 
tourt  sustaining  the  demurrer  thereto,  we 
ire  reUeved  of  the  duty  of  deciding  other 


questions  raised  by  the  brief  of  ooonsel  for 
appellant;    hence   those  qaestlona   aie  not 
passed  on. 
Judgment  affirmed. 


HOMB  INS.  CO.  V.  CINCINNATI,  N.  O.  & 
T.  P.  RY.  CO. 

(Court  of  Appeals  of  Kmtucky.    Jan.  IT,  1919.) 

1.  Baiiaoads      <S=>484(4)  —  Lta-Biutt    fob 
FiKB— Qttkstions  ov  Fact. 

Bvideuce  ^Id  oot  safficient  to  require  Bub- 
mission  to  the  Jury  of  defendant's  negligence  in 
emitting  sparks  from  its  locomotive. 

2.  Naw  TaiAi.    «3al02(5>— Gbounds— Newtt 

DiBCOVKBKD    OnOENCE. 

In  an  action  for  loss  by  fire  from  sparks 
trom  defendanf  B  locomotive,  a  new  trial  will 
not  be  granted  plaintiff  on  the  ground  of  newly 
discovered  evidence,  in  view  of  Civ.  Code  Prac. 
i  840;  it  appearing  that  the  evidence  could 
have  been  discovered  by  Ingruiry  from  a  witness 
in  the  case. 

3.  New  Tbiai.    «sb108(1)— Gbounds— Newlt 
Discovered  Evidence. 

A  new  trial  will  not  be  granted  on  the 
ground  of  newly  discovered  evidoice,  Doless 
the  evidence  be  of  a  decisive  character  and  such 
as  to  render  a  different  result  reasonably  cer- 
tain. 

Appeal  from  Circuit  Court,  Boone  County. 

.  Action  by  the  Home  Insurance  Company 
against  the  dndnnatl,  New  Orleans  &  Texas 
Pacific  Railway  Company.  Judgment  for  de- 
fendant, and  plaintiff  appeals.    Affirmed. 

W.  W.  Didcerson,  of  Cincinnati,  Ohio,  and 
Chas.  Strother,  of  Walton,  for  appellant 

John  M.  Lassing  and  N.  R  Riddell,  both  of 
Burlington,  and  Galvin  &  Qalvln,  of  Cincin- 
nati, Ohio,  for  aiq)eUee. 

QUIN,  J.  A  bouse  owned  by  T.  J.  Crowe, 
In  the  town  oi  Walton,  was  destroyed  by  fire 
about  2  o'clock  in  the  afternoon  of  June  2, 
1914.  The  property  was  situated  between 
the  right  of  way  of  the  appellee  on  the  east 
and  the  touisville  &  Nashville  Railroad  Com- 
pany on  the  west.  It  was  insured  for  (1,000 
in  the  appellant  company  and  for  a  like 
amount  In  the  Hartford  Insurance  Company. 
The  company  having  settled  the  loss,  an  as- 
signment was  taken  for  the  amount  paid,  and 
this  suit  instituted  to  recover  the  amount  of 
said  policy;  it  being  alleged  that  the  loss 
was  due  to  the  negligence  and  carelessness  of 
appellee. 

The  case  was  assigned  to  a  day  for  trial, 
and  both  parties  announced  ready.  At  the 
close  of  plaintiff's  testimony,  a  motion  for  a 
peremptory  instruction  was  made  and  sus- 
tained.   Motion  and  grounds  for  a  new  trial 
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were  filed  and  orerruled,  and  on  the  tMrd 
day  addltl<»ial  grounds  of  newly  discovered 
evidence  were  filed,  and  this  latter  motion 
was  overruled. 

According  to  appellant's  theory,  the  fire 
was  caused  by  sparks  from  an  engine  of  ap- 
pellee attached  to  a  work  train.  A  reversal 
is  asked  because  of  error: 

1.  In  sustaining  the  motion  for  a  peremp- 
tory Instruction. 

2.  In  overruling  the  motion  for  a  new  trial 
based  on  newly  discovered  evidence. 

The  ruling  of  the  court  on  the  motion  for 
peremptory  instruction  was  proper.   ■ 

In  Bright  V.  Collins,  181  Ey.  765,  205  S. 
W.  906,  it  is  said:     . 

"We  need  consider  only  the  question  of  wheth- 
er the  evidence  presented  by  plaintiff  below  en- 
titled him  to  have  his  cause  submitted  to  a  jury. 
We  have  adopted  the  rule  that,  where  there 
is  any  evidence  tending  to  support  plalntifTs 
contention,  it  is  proper  to  refuse  a  peremptory 
instruction  for  defendant.  Switchmen's  Union 
of  N.  A.  v.  J<*n8on,  106  S.  W.  U83  [32  Ky. 
Law  Rep.  583];  L.  &  N.  R.  R.  Co.  v.  John- 
son's Adm'r,  161  Ky.  824  [171  S.  W.  847].  In 
the  case  of  Mason  &  Hoge  Co.  v.  Highland,  119 
S.  W.  320,  it  is  said:  'A  scintilla  of  evidence 
on  an  issue  is  sufficient  to  warrant  its  submis- 
sion to  the  jury.'  But  when,  with  all  the  tacts 
proven  by  the  plaintiff  and  all  reasonable  de- 
ductions to  be  drawn  therefrom  are  admitted, 
the  plaintiff  has  not  shown  himself  entitled  to 
the  relief  sought,  it  is  the  duty  of  the  trial 
court  to  sustain  a  motion  for  a  directed  ver- 
dict." 

In,  appellant's  brief  we  find  this  language: 

"There  is  no  evidence  of  a  direct  character 
that  any  one  actually  saw  sparks  or  cinders  fall- 
ing from  the  work  train  when  it  was  near  and 
at  work  that  day,  but  it  was  a  clear  sunshiny 
day,  and  it  was  difficult  to  see  them." 

The  appellant  Introduced  a  nwnber  of  wit- 
nesses in  its  behalf,  but  no  one  of  them  testi- 
fied to  facts  that  would  bring  this  case  with- 
in the  rule  laid  down  In  the  cases  relied  up- 
on. From  the  nature  of  cases  of  like  charac- 
ter to  this,  it  is  impossible  to  establish  any 
fixed  rule,  applicable  to  all,  but  each  must  be 
decided  upon  the  facts  presented. 

The  owner  of  the  property  testified  that  he 
had  not  been  on  the  premises  for  a  month  or 
mora  Mabel  Colston,  who  was  sitting  on  the 
porch  of  the  adjoining  house,  was  asked  the 
following  questions  and  made  the  answers 
indicated: 

"Q.  Did  yon  notice  those  engines  with  refer- 
ence to  seeing  whether  there  were  any  frag- 
ments or  burning  coals  or  dnders  being  thrown 
out?    A.  No,  sir. 

"Q.  Did  you  ever  make  any  observations  of 
that  kind?    A.  No,  sir." 

She  remembers  the  work  train  being  there 
that  day,  but  did  not  see  the  train  from  noon 
until  some  time  after  the  fira  She  remem- 
bers the  train  passing  after  the  fire. 


Mra  Mary  Hall,  a  sister  of  Mabd  Cdston 
and  who  was  with  her  at  the  time,  in  one 
answer  states  that  she  saw  the  work  train 
pass  the  house  several  times  that  day,  and  in 
response  to  another  question  she  says  she 
saw  it  pass  once  before  the  fire  and  once 
after. 

liUla  Bolllngton  had  been  at  the  Arnold 
home  about  30  or  40  minutes  before  the  fire, 
and  she  could  not  see  the  tracks  of  the  appel- 
lee company  from  where  she  was  sitting. 

J.  M.  Arnold,  who  was  occupying  the  prem- 
ises as  a  tenant  of  Mr.  Crowe,  only  saw  the 
work  train  about  noon  of  the  day  of  the  fire. 
He  testified  that  he  had  noticed  cinders  fall- 
ing on  the  premises  at  different  times  before 
this  day  and  after,  both  from  the  U  &  N. 
and  C,  N.  O.  &  T.  P.  trains. 

G.  W.  Ransler,  a  business  man  and  a  mem- 
ber of  the  council,  did  not  know  what  caused 
the  fire.  He  did  not  know  of  any  other  fires 
in  that  neighborhood  within  a  period  of  a 
month  or  so.  He  said  at  night  he  had  fre- 
quently observed  sparks  coming  from  engines 
on  both  railroads  passing  through  Walton. 

Two  other  witnesses  testified  they  noticed 
pieces  of  burnt  shingles  some  distance  from 
the  house  at  the  time  of  the  fire.  Ibe  wind 
was  from  the  east. 

These  are  all  the  witnesses  who  testified  In 
the  case,  with  the  exception  of  Geo.  T.  Nichol- 
son, who  testified  merely  as  to  the  value  of 
the  property. 

[1]  Under  this  state  of  the  reo(Hrd,  we  do 
not  think  there  was  suiHcient  evidence  to 
take  this  case  to  the  Jury. 

We  have  read  all  the  cases  relied  on  by 
appellant,  but  do  not  think  that  the  facts  of 
the  instant  case  are  such  as  to  bring  it  with- 
in the  rule  announced  in  them.  For  example, 
in  C.  &  O.  Ry.  Co.  v.  Meek,  169  Ky.  775,  IM 
S.  W.  160,  the  fire  was  discovered  between  13 
and  30  minutes  after  a  train  drawn  by  en- 
gine No.  457  had  passed.  The  train  consist- 
ed of  55  or  60  empty  freight  gondola  cars, 
and  witnesses  say  the  train  was  pnlliug 
heavily,  and  there  were  a  number  of  witness- 
es who  testified  tha't  this  same  engine  had 
been  seen  on  different  occasions  to  emit  an 
unusual  quantity  of  cinders. 

I.  C.  R.  R.  Co.  V.  Scheible,  162  Ky.  469, 1T2 
S.  W.  910.  It  appears  In  this  case  that  with- 
in a  short  time  before  the  fire,  which  destroy- 
ed appellee's  bouse,  a  number  of  fires  were 
started  in  the  n^ghborhood  by  passinc 
trains;  the  witnesses  testifying  that  on  the 
day  before  the  fire  in  question  a  fire  was 
started  near  this  house  by  the  same  engine, 
which  it  is  allied  caosed  the  fire  which  de- 
stroyed appellee's  property. 

I*  &  N.  R.  R.  Co.  V.  Guttman,  148  Ky.  235. 
146  S.  W.  781.  There  was  evidence  that  a 
freight  train  which  passed  the  house  Just  be- 
fore the  fire  was  emitting  a  great  volume  of 
sparks  and  cinders;   one  witness  testtfyiog 
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she  heard  tbe  cinders  faUins  on  the  roof  of 
her  bouse  Jnst  before  the  fire  was  diacovMed. 
C,  N.  O.  &  T.  P.  Ky.  Ca  v.  Winkle,  148  Ky. 
726^  147  S.  W.  746.  Utere  was  evidence  In 
this  case  that  the  engine  canning  the  fire  had 
caused  other  fires  at  or  about  the  same  time 
and  had  emitted  Tast  qnantltleB  of  sparks. 
The  other  cases  cited  are  to  tbe  same  effect 
Tbe  present  case  is  more  in  line  with  the 
facts  dladosed  in  C,  K.  O.  A  T.  P.  Ry.  Co.  v. 
Sadievllle  MlUlng  Co.,  187  Ky.  568. 126  S.  W. 
118,  wherdn  the  court  uses  this  language: 

"While  Ae  coorta  hare  been  liberal  in  an- 
thorisin^  the  anbrnlasion  of  this  dass  of  cases 
to  the  jiuy  npon  the  ground  that  fines  of  this 
kind  frequently  occur  in  the  night  when  no  one 
is  present,  and  it  is  Impossible  to  make  out  a 
case  except  from  the  attendant  circumstances, 
they  hsTS  never  gone  to  the  extent  of  holding 
that  the  mere  fact  that  other  engines,  shortly 
before  'and  after  the  Sre,  emitted  large  sparks, 
was  sufficient  to  make  out  a  prima  facie  case  of 
negligence,  in  tbe  absence  of  direct  testimony, 
or  some  drconistances  tending  to  show,  that  the 
trains  which  passed  before  the  fire,  and  whose 
passing  would  reasonaUy  account  for  tbe  fire, 
emitted  sparks  of  fire  or  were  otherwise  negli- 
gently managed." 

In  L.  &  N.  R.  R.  Co.  ▼.  Hamburg-Bremen 
Fire  Insurance  Co.  et  al.,  152  Ky.  610,  1S3  S. 
w.  745,  the  facts  are  BlmUar  to  the  case  un- 
der discussion,  and  in  this  case,  as  In  the 
preceding  case,  the  court  held  that  a  per- 
emptoiy  Instruction  was  proper. 

In  C.  &  O.  By.  Co.  v.  Bagby,  166  Ky.  420, 
168  S.  W.  864,  a  similar  order  was  made ;  the 
court  saying: 

"Admitting,  as  true,  every  fact  shown  by  ap- 
pellee's proof,  as  well  as  every  reasonable  in- 
ference that  could  be  drawn  therefrom,  no  act  of 
the  appellant,  either  negligent  or  otherwise,  was 
shown  to  have  caused  the  burning  of  appellee's 
lumber;  at  beet,  tbe  finding  of  the  jury  was  a 
mere  conjecture  unsupported  by  the  proof." 

No  <Mie  saw  sparks  coming  from  the  engine 
with  the  work  train,  counsel  concedes  this. 
No  one  seems  to  have  noticed  tbe  work  train 
from  the  noon  hour  until  after  the  fire. 
Trains  of  tbe  L,  &  N.  passed  the  bouse  dally. 
We  do  not  think  there  was  sufficient  evidence 
to  take  the  case  to  the  Jury. 

2.  As  to  the  newly  discovered  evidence: 
The  first  persons  to  notice  the  fire  were  tbe 
two  yomig  ladies  next  door.  They  gave  tbe 
alarm,  one  of  them  going  to  the  Arnold 
home  to  notify  the  occupants.  Miss  Marie 
Arnold,  a  daughter  of  tbe  tenant,  and  Miss 
Lola  Bolllngton,  were  on  the  front  porch  of 
tbe  Arnold  home  at  tbe  time.  Tbe  newly  dis- 
covered evidence  relied  upon  is  contained  In 
the  affidavits  of  these  two.  Miss  Bolllngtou 
testified  in  behalf  of  tbe  appellant  at  tbe 
trial,  and  It  will  be  remembered  tbat  she  tes- 
tified that  she  could  not  see.  the  C,  N.  O.  & 
T.  p.  Railroad  from  where  she  was  sitting. 
Miss  Arnold,  it  seemst  bad  promised  to  at- 


tend the  trial,  but  did  not  do  so.  No  contina- 
ance  was  asked  by  reason  of  her  absence. 

In  their  aflidavlts  they  state  that  within 
16  or  80  minutes  before  they  knew  tbat  the 
house  was  afire  there  was  a  work  train  on 
appdlee's  tra(^,  on  tbe  east  side  of  the  bouse, 
and  a  very  large  amount  of  cinders  were  be^ 
Ing  emitted  from  the  engine,  and  in  such 
quantities  that  they  passed  over  tbe  house 
and  fell  in  the  yard.  One  of  the  attorneys 
for  the  appellant,  in  bis  supporting  affidavit^ 
says  that  he  did  not  know  before  the  trial 
tbat  either  of  said  witnesses  would  testify 
to  the  facts  stated  In  th^r  affldavlta  He  had 
not  talked  to  Miss  Arnold,  but  had  talked  to 
Miss  Bolllngton,  and  to  use  his  langnage: 

"She  did  not  disclose  to  him  tbat  she  knew 
and  would  testify  to  the  facts  that  a  train  of 
defendant  was  on  tbe  track  and  moving  thereon 
just  east  of  and  near  the  Crowe  bouse  and  eject- 
ing a  large  amount  of  cinders  npon  tbe  bouse 
within  15  or  20  minutes  before  the  fire  was 
discovered,  until  after  this  trial;  that  he  did 
not  ask  her  the  direct  question  because  he  ^ 
not  want  to  appear  as  attempting  to  suggest  to 
her  the  nature  and  character  of  the  evidence  he 
wanted,  and  asked  her  generally  what  she  knew 
of  the  cause  of  the  fire,  and  she  only  told  him 
the  time  when  the  fire  was  discovered,  the  di- 
rection the  wind  was  blowing  at  the  time,  and 
she  made  no  further  disclosure." 

Serious  illness  In  his  family  doubtless  did 
prevent  counsel  from  attending  to  bis  uusi- 
ness  as  well  as  he  otherwise  would,  but  wa 
do  not  think  the  tacts  stated  In  the  afiSdavlts 
entitle  appellant  to  a  new  trial.  Tbe  fire  oc- 
curred in  june,  1914.  Tte  case  <vas  previous- 
ly prepared  for  trial.  The  last  trial  was  had 
In  December,  1916.  Had  he  requested  a  con- 
tinuance at  the  time  the  case  was  called,  the 
court  would  doubtless  have  granted  It;  but 
no  such  request  was  made.  On  the  contrary, 
appellee  announced  ready,  and  a  trial  was 
had  and  judgment  rendered.  i 

Tbe  Code  provision  for  a  new  trial  on  new- 
ly discovered  evidence  is  as  follows: 

"Newly  discovered  evidence,  material  for  the 
party  applying,  which  be  could  not,  with  rea- 
sonable ^ligenoe,  have  discovered  and  produced 
at  the  trial."    OivU  Code,  |  840. 

In  28  Cyc.  886,  we  find  this  la;iguage: 

"A  new  trial  will  not  be  granted  to  permit  a 

witness  to  testify  to  facts  forgotten  or  over- 
looked by  him,  or  to  which  bis  attention  was  not 
called,  when  giving  his  testimony  at  the  trial. 
T%at  tbe  witness  is  better  able  to  testify  from 
having  refreshed  his  memory,  or  that  memoranda 
have  been  found  to  refresh  his  memory  and 
make  bis  testimony  more  positive,  docs  not 
change  the  rule.  Legal  diligence  requires  a  wit- 
ness to  be  examined  fully  and  spedfically  as  to 
his  knowledge  of  all  tbe  matters  in  controversy." 

In  Hudson  Engineering  Co.  v.  Shaw,  167 
Ky.  27,  179  S.  W.  1088,  a  new  trial  was 
sougbtt  on  the  ground  of  newly  discovered 
evidence,  and  it  was  there  held  that  the  par- 
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ty  had  not  shown  himself  entitled  to  a  new 
trial  because  of  want  of  diligence.  Shaw 
instituted  suit  for  certain  salary  due  Mm — 
he  haTlng  been  employed  under  contract  to 
do  work  relative  to  certain  patents  which 
were  later  sold  and  transferred  to  the  appel- 
lant company — and  on  thie  point  in  issue  the 
court  says: 

"Aa  a  matter  of  fact,  howerer,  plaintiff  relied 
on  a  contract  made  with  the  company.  It  was 
bjit  natural  that  he  should  prove  that  this  con- 
tract was  made  with  the  board  ot  directors. 
Defendant  was  not  justified  in  aasumlnc  tliat 
tbe  contract  was  made  with  Hosmer  alone.  It 
should  have  antidiMted  that  plaintiff  would  at- 
tempt to  prove  that  the  contract  was  made  with 
the  board  of  directors  and  have  been  prepared 
to  rebut  this  proof  by  the  testimony  of  the  di- 
rectors. As  the  case  was  pendintr  for  3^  years, 
ample  opportunity  was  given  the  defendant  to 
consult  the  members  of  the  board  who  made  the 
contract,  and,  if  thought  proper,  to  take  their 
depositions,  or  have  them  present  at  the  trial. 
A  party  is  not  entitled  to  a  new  trial  because 
of  newly  discovered  evidence  unless  he  uses  rea- 
sonable diligence  to  produce  it  at  tiie  triaL 
Olds  Motor  Works  v.  Shaffer,  146  Ky.  616,  140 
S.  W.  1047,  37  Ij.  B.  A.  (N.  S.)  560,  Ann.  Cas. 
1913B,  689;  Houston,  Stanwood  &  Gamble  v. 
Schneider,  148  Ky.  651,  147  8.  W.  871.  In  Uie 
present  case  no  diligence  was  shown.  The  trial 
court  did  not  err  in  refusing  a  new  trial  on 
the  ground  of  newly  discovered  evidence." 

Russell  ▼.  Olty  of  Ashland  et  al.,  159  Ky. 
223,  166  S.  W.  971.  Id  this  case  a  new  trial 
was  sought  on  the  ground  of  newly  dlacov- 
ered  evidence.  The  evidence  relied  upon  Is 
contained  iil>  the  affidavits  of  the  plaiotifT 
and  one  Slcme,  it  being  alleged  that  since  the 
trial  it  was  discovered  that  certain  persons 
were  eyewitnesses  to  the  accident  Involved  in 
this  suit,  and  in  passing  on  this  i^iase  of  the 
case  the  court  uses  this  language: 

"It  appears  that  the  affiant,  Thornton  Slone/ 
lives  in  the  same  house  as  George  and  Roscoe 
Slone,  who  testified  at  the  trial.  The  suit  was 
brought  October  19,  1910.  The  trial  took  place 
during  the  month  of  Mardi,  1913.  The  only 
reason  why  plaintiff  did  not  secure  the  testi- 
mony of  Thornton  Slone  is  because  he  was  in- 
formed that  Thornton  Slone  did  not  want  to 
be  a  witness  in  the  case,  and  kept  quiet.  Al- 
though 2^  years  had  elapsed  since  the  suit  was 
brought,  he  does  not  show  that  he  sought  from 
people  living  in  the  vicinity  of  the  accident  any 
information  in  regard  to  the  circumstances  un- 
der which  it  occurred,  or  that  he  in  any  other 
way  endeavored  to  ascertain  who  were  present 
at  the  time  of  the  accident  *  *  *  In  a  case 
of  this  kind,  it  is  not  sufficient  merely  to  allege 
that  affiant  exercised  due  diligence,  but  he  must 
allege  facts  showing  that  such  diligence  was  ex- 
ercised. As  the  affidavit  fails  to  show  such 
facts,  we  conclude  that  the  court  below  did  not 
err  in  refusing  a  new  trial  on  the  ground  of  new- 
ly discovered  evidence,  which,  so  far  as  the  rec- 
ord shows,  might  have  been  discovered  by  the 
slightest  inquiry  on  the  part  of  plaintiff." 

12]  It  will  be  seen  from  the  evidence  in  tUa 
above  case  that  the  facts  are  almost  idmtlcal 


to  those  ihvoWed  in  the  present  appeal.  Hiss 
Itfarie  Am(dd,  whoee  affidavit  is  filed,  was  at 
the  house  at  the  time  of  the  fire,  and  this 
fact  was  known  to  the  appellant,  and  it  would 
seem  that  of  all  persons  she  would  have  bea 
the  first  to  have  been  interviewed  to  ascer- 
tain what  she  knew  about  the  fire,  especial- 
ly so  that  her  companion.  Miss  BoUington, 
testified.  It  is  api>arent  that  it  was  the  in- 
tention of  appellant  to  have  used  Bliss  Arnold 
as  a  witness,  but  when  sbe  failed  to  pat  in  an 
appearance,  instead  of  requesting  a  contin- 
uance, counsel  elected  to  try,  and  having  thus 
elected  we  think  it  is  now  too  late  to  seelc 
a  new  trial  on  evidence  that  she  would  have 
given  had  she  been  i^resent.  The  fact  that 
counsel  did  not  know  that  she  would  testify 
to  the  facts  given  in  her  affidavit  does  not 
change  the  rule,  because  due  diligence  would 
require  that  a  witness  be  examined -on  all 
the  matters  in  controversy,  and  it  was  the 
duty  of  appellant  to  bare  fully  inquired  into 
her  knowledge  of  the  fire  prior  to  the  trial 
See  Kaitucky  Central  Railway  Co.  v.  Smith, 
93  Ky.  449,  20  S.  W.  892,  14  Ky.  Law  Bep. 
4S6,  18  L.  R.  A.  6S.  As  stated  in  Berger  v. 
Standard  OU  Co.,  126  Ky.  165,  103  S.  W.  245, 
31  Ky.  Law  Rep.  613,  11  L.  R.  A.  (N.  S.)  233: 

"This  evidence  was  of  a  character  that  it  was 
necessarily  germane  to  the  only  issue  in  the 
case,  and  was  sudi  that  its  existence  must  have 
occurred  to  the  plaintiff  in  its  preparation. 
That  the  witness  who  would  testify  aa  indicat- 
ed in  the  affidavits  was  not  earlier  discovered  is 
not  a  ground  for  a  new  trial,  when  it  appears 
that  he,  or  others  to  prove  the  same  fact,  might 
with  ordinary  diligence  have  been  discovered  be- 
fore the  trial." 

To  the  same  eftect  is  Warren  t.  Turmao, 
120  S.  W.  275,  in  whldbt  case  It  appears  that 
one  ot  the  witnesses  on  whose  testimony  they 
sought  a  new  trial  resided  in  the  city  where 
the  trial  was  had ;  the  other  witness  divided 
his  time  between  the  same  town  and  the  city 
of  Washington,  which  fact  was  well  known  to 
the  appellants;  the  court  holds  that  the  al- 
leged newly  discovered  evidence  could  have 
been  ascertained  had  reasonable  diligence 
been  exercised. 

When  once  a  case  has  been  tried  and  the 
litigant  has  had  an  opportunity  to  present 
his  cause  of  action,  it  is  of  vital  importance 
to  litigants  and  the  public  that  the  case  be 
not  reopened  or  retried,  save  upon  the  most 
convincing  and  persuasive  grounds  sbowing 
that  an  injustice  has  been  done  or  a  wrong 
committed  that  should  be  corrected  by  a  re- 
trial of  the  case.  See  Warrai  v,  Tunnan, 
supra. 

[3]  3.  It  is  the  law  of  this  state  that  a 
new  trial  will  not  be  granted  on  the  ground 
of  newly  discovered  evidence,  unless  the  evi- 
dence be  of  a  decisive  Character  and  such 
as  to  render  a  different  result  reasoDabl; 
certain.  Weaks  v.  McDow^  Coaat.  Co.,  153 
Ky.  691, 166  S.  W.  127. 
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The  role  Is  thus  stated  In  a  different  way 
In  Owsley  v.  Owsley,  U7  Ky.  47,  77  &  ^W. 
397,  2S  Ky.  Law  Sep.  118S: 

"To  entitle  a  party  to  a  new  trial  when  the 
point  npon  which  it  is  Bonght  was  not  in  issne 
in  the  former  trial,  the  newly  discovered  evi- 
dence must  be  of  sudi  a  permanent  and  «nerrlng 
character  as  to  preponderate  greatly  or  have 
dedxive  influence  upon  tlie  evidence  to  be  over- 
turned by  it" 

While  we  do  not  think  the  appellant  has 
shown  due  diligence  in  the  preparation  of  his 
case,  we  are  of  the  belief  that  for  the  fur- 
ther reason  expressed  in  the  two  preceding 
cases  the  Judgment  should  be  upheld.  We 
are  enforced  in  this  concloslon  because  of  the 
fact  that  the  benefit  of  the  testimony  of 
thtse  very  witnesses  was  had  In  the  compan- 
ion suit  of  Hartford  Fire  Insurance  Co.  v. 
C,  N.  O.  &  T.  O.  B.  Co.,  182  Ky.  295,  206  S.  W. 
62&  This  trial  held  subsequent  to  the  trial 
in  the  pres^it  case  resulted  In  a  verdict  In 
favor  of  tlie  railway  company,  and  this  Ver- 
dict was  sustained  by  this  court  In  the  opin- 
ion deUvered  December  3,  191& 

The  judgment  Is  affirmed. 


MUBPHT  et  aL  ▼.  MUBPHT. 
(Court  of  Appeals  of  Kentucky.    Jan.  18^  1919.) 

1.  Deeds  «=»98— CoNBTKUcrroN. 

In  construinK  deeds,  the  intention  of  the 
maker  shall  be  ascertained  from  all  parts  of 
the  instrument,  if  possible,  and  applied. 

2.  Deeds  ^3125— Conditionai.  ob  "Defeasi- 
BLB  Fee." 

Deed  from  father  and  mother  to  their  son 
held  to  pass  a  conditional  or  "defeasible  fee," 
tnch  a  fee  that,  according)  to  the  terms  of  the 
instmment,  creating  the  estate,  it  is  possible 
for  it  to  be  defeated  at  some  futare  time. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Defeasible  Fee.] 

3.  doweb  «=»13  —  doweb  is  condrtional 
Fee— Estate. 

Widow  was  entitled  to  dower  in  lands  in 
which  her  husband  received  in  Us  lifetime  by 
deed  a  conditional  fee  estate,  though  at  his 
death  there  were  persons  in  existence  who, 
by  the  terms  of  the  deed,  would  take  under  the 
conditional  limitations  imposed. 

Apiteal  from  Circuit  Court,  Lincoln 
County. 

Suit  by  Joe  H.  Murphy  and  others  against 
Rlizabetb  Murphy.  From  Judgment  for  de- 
fendant, plaintiffs  appeal.  Judgment  af- 
firmed. 

E.  S.  Alcorn  and  P.  M.  McBoberts,  both  of 
Stanford,  for  appellants. 

Georse  E.  Stone  and  Nelson  D.  Bodes,  both 
of  Danville,  for  appellee. 


THOMAS,  J.  The  appellee,  EUzabetli 
Murphy,  who  was  a  defendant  below.  Is  the 
widow  of  William  H.  Murphy,  deceased,  and 
tbe  appellants  (being  five  in  ntunber)  are  the 
children  of  the  deceased,  three  of  whom  are 
adults  and  children  by  the  first  wife  of  W.  U. 
Murphy ;  the  appellee  being  his  second  wife, 
,whom  he  married  in  1901,  and  she  is  the 
mother  of  the  two  infant  appellants. 

This  suit  was  brought  by  the  stepchildren 
of  the  widow  against  her  and  her  two  Infant 
children  seeking  a  sale  of  a  tract  of  land  for 
the  purpose  of  division  among  all  five  of  the 
children  free  from  any  dower  Interest  of 
the  widow,  which  was  resisted  by  the  Uttta 
in  so  far  as  it  was  sought  to  deprive  her  of 
her  dower  Interest.  The  trial  court  adjudged 
the  widow  to  be  entitled  to  dower  and  or- 
dered the  land  sold  for  division,  but  directed 
that  the  widow  be  paid  ber  portliHi  out  of 
the  proceeds  according  to  her  expectancy,  and 
to  reverse  that  judgment  the  children  of  the 
deceased,  W.  H.  Murphy,  prosecute  this  ap- 
peal. 

The  dedsive  question  in  the  case  Is:  What 
estate  did  the  deceased  take  in  the  land  un- 
der the  deed  executed  to  him  on  June  28, 
1872,  by  his  father  and  mother,  whldi  is  the 
only  muniment  of  title  he  held  to  it?  That 
deed,  excluding  description  and  signatures, 
reads: 

"Tliis  indenture  and  deed  of  conveyance  made 
and  entered  into  this  28th  day  of  Jnne,  1872, 
between  John  S.  Murphy  and  Mary  Murphy  of 
the  first  part  as  grantors,  Wm.  H.  Murphy  as 
grantee,  witnessetb:  That  for  and  in  consid- 
eration of  the  natural  love  and  affection  which 
the  grantors  has  for  the  grantee,  has  given  by 
way  of  advancement,  does  by  these  presents 
convey  unto  the  said  Wm.  H.  Murphy  the  fol- 
lowing tracts  or  parcel  of  land  situated  in 
Lincoln  county,  on  the  waters  of  Ebinging  fork, 
being  part  of  the  farm  bought  by  the  grantor 
J.  S.  Murpliy  of  the  heirs  of  Allen  Logan, 
dec'd  and  from  Mary  A  Myers,  bounded  as  fol- 
lows, to  wit  (description),  which  is  charged  to 
the  grantee  by  the  grantors  as  an  advancement 
to  him  of  six  thousand  five  hundred  dollars 
($6,500.00)  the  land  being  rated  at  fifty  dollars 
per  acre.  To  have  and  to  hold  said  land  to  the 
grantee  his  heirs  and  assigns  forever,  subject 
to  the  follovrlng  proviso,  limitations  and  condi- 
tions, to  wit:  Should  the  grantee  die  withont 
leaving  heir  of  his  body  then  the  land  to  de- 
scend to  his  brothers  and  sisters  or  their  chil- 
dren of  such  as  may  be  dead,  but  should'  he 
leave  children  then  the  land  shall  descend  to 
them  the  granteei  may  still  sell  said  land  rein- 
vest the  same  in  either  real  estate,  when  rein- 
vested the  title  of  the  above  shall  be  good  in  the 
purchaser.  Given  under  our  hands  this  the 
day  and  date  above  written." 

It  Is  contended  by  the  children  of  his  first 
wife  that  under  the  deed  their  father,  W. 
H.  Murphy,  was  conveyed  only  an  estate  for 
his  natural  life,  and  that  at  bis  death  (which 
occurred  in  1916)  they  became  entitled  to  the 
land  free  from  any  dower  interest  In  the 
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widow ;  while  she  contends  (a)  that  nnder 
the  terms  of  the  deed  her  faasband  took  an 
absolute  fee  In  the  land,  but  that,  If  she  be 
mistaken  as  to  this,  then  (b)  be  was  by  the 
terms  of  the  deed  conveyed  a  defeasible  fee, 
and  that  In  either  event  she  would  be  enti- 
tled to  dower.  The  latter  was  the  view  taken 
by  the  trial  court,  and  the  one  upon  which  it 
rested  the  judgment  appealed  from. 

[1]  Both  sides  concede  the  rule  recognized 
by  all  authorities,  and  applied  without  ex- 
ception by  this  court,  that  in  construing  writ- 
tMi  instruments.  Including  deeds  aa  well  as 
wills,  the  Intention  of  the  maker  shall  be 
ascertained,  if  possible,  and  applied;  and 
that  in  arriving  at  such  intention  all  parts 
of  the  instrument  must  be  lo<Aed  to  and  con- 
sidered. Some  of  the  later  cases  from  this 
court  recognizing  and  applying  the  rule  as 
Just  stated  are  Dinger  v.  Lucken,  143  Ky. 
8B0,  187  a  W.  776;  Wilson  v.  Moore,  146  Ky. 
679,  143  S.  W.  481;  May  v.  Justice,  148  Ky. 
696,  147  S.  W.  400;  Harkness  v.  Meade,  148 
Ky.  666,  147  S.  W.  10;  Land  y.  Land,  172 
Ky.  145,  189  S.  WV  1;  Si^cer  ▼.  Spioer,  177 
Ky.  400,  197  S.  W.  959;  BaUlffe  ▼.  RatUfTe, 
182  Ky.  230,  206  S.  W.  478,  and  authorities 
therein  referred  to. 

In  support  of  contention  (a)  made  by  the 
widow,  her  counsel  insists  that  the  deceased 
husband  was  by  the  granting  clause,  as  well 
as  the  habendum  clause  of  the  deed  executed 
to  him,  given  a  fee^imple  estate  in  the  land, 
and  under  the  doctrine  announced  in  the 
cases  of  Ray  v.  Spears,  64  S.  W.  413,  23  Ky. 
Law  Kep.  814,  HomjArey  v.  Potter,  70  S.  W. 
1062,  24  Ky.  Law  Hep.  1264,  Hughes  v.  Ham- 
monu,  136  Ky.  694,  125  S.  W.  144,  26  L.  IL  A. 
(M.  S.)  808,  and  Land  v.  Land,  supra,  the  at- 
tempted limitation  by  the  latter  part  of  the 
habendum  dause  of  the  absolute  fee  conveyed 
to  the  deceased  was  void  and  did  not  affect 
bis  absolute  estate.  But  tliis  contention  ig- 
nores a  very  essential  part  of  the  rule  un- 
der consideration,  since  it  would  require  us 
to  hold  in  this  case,  after  considering  all 
parts  of  the  deed  under  consideration,  that 
it  was  the  intention  of  the  grantor  to  vest 
the  grantee  with  an  absolute  fee,  as  was  done 
in  the  Spears,  Potter,  Hammond,  and  Land 
Cases  relied  on.  This  we  are  unable  to  do, 
since  it  would  entirely  Ignore  the  qualifying 
provisions  of  the  habendum  clause  "subject 
to  the  following  proviso,  limitations  and  con- 
ditions, to  wit"  Indeed,  the  proviso,  limita- 
tions, and  conditions  which  follow  are  parts 
of  the  habendum  clause;  it  Is  not  being  fin- 
ished or  completed  without  them,  and,  when 
a  grantor  says  a  thing  in  his  deed  in  plain 
and  unambiguous  language,  It  must  be  taken 
that  he  meant  Just  what  he  snld,  and  under 
the  rule,  supra.  It  would  of  necessity  be  the 
duty  of  the  courts  to  enforce  his  Intent  as 
so  expressed.  For  the  rule  In  the  Land  Case, 
and  the  others  upon  which  it  Is  rested,  to 
find  application,  it  must  first  be  determined, 
as  was  done  In  those  cases,  that  the  maker 


of  the  Instrument  Intended  to  give  to  the 
first  taker  an  absolute  fee,  and  unless  that 
determination  Is  reached  the  cases  have  no 
application.  Much  of  the  confusion  found  in 
the  cases  no  doubt  arose  from  a  misapplica- 
tion of  the  rule  of  the  common  law  that  a 
future  Interest  in  remainder  could  not  be 
limited  after  a  fee.  Since  the  enactment  of 
the  statute  of  uses,  it  has  been  thooroughly 
established  that  a  limitation  after  a  fee 
might  be  made  in  a  deed  through  the  opera- 
tion of  a  conditional  limitation,  which  in  a 
will  is  denominated  an  "executory  devise." 
Thus  In  Tledeman  on  Beal  Property,  {  29S,  it. 
is  said: 

"Estates  are  sometimes  created  to  take  effect 
after,  or  in  derogation  of  the  preceding  estate 
in  fee,  bat  they  are  not  common-law  remain- 
ders. At  common  law  such  estates  are  Impos- 
sible; they  are  called  conditional  UmitatioDS, 
and  operate  under  the  statnte  of  uses  as  a 
shifting  use,  or  under  the  statnte  of  wUls  as 
an  ^ecutory  devise.' 

See,  also,  2  Wbsbbum  on  Beal  Property, 
544,  645. 

Again,  In  the  work  quoted  from  above,  in 
section  211,  the  author  on  this  point  says: 

"The  only  common-law  future  estate,  which 
can  be  created  by  the  same  deed  with  a  prior 
limitation,  is  a  remainder,  and  as  a  remainder 
cannot  be  limited,  which  takes  effect  in  deroga- 
tion of  the  preceding  estate,  conditional  limita- 
tions are  not  recognized  by  the  common  law. 
They  can  only  be  created  as  a  shifting  use,  or 
an  executory  devise." 

Such  limitations  in  derogation  of  the  pre- 
ceding estate,  operating  not  as  remainders 
but  as  an  executory  devise,  was  recognized  by 
this  court  in  the  case  of  Hart  v.  Thompson's 
Adm'r,  3  B.  Mon.  482,  which  is  referred  to 
with  approval  in  the  case  of  Sale  v.  Crutch- 
field.  8  Bush.  636. 

In  the  case  of  Jacoby  v.  Nlcfaola,  62  S.  W. 
784,  23  Ky.  Law  Rep.  205,  referred  to  and 
relied  on  by  appellants,  the  instrumoit  creat- 
ing the  future  estate'  waa  a  deed,  and  a  simi- 
lar limitation  to  the  one  now  being  consid- 
ered was  upheld,  which,  as  we  have  seen,  is 
a  conditional  limitation.  Niunei-ous  other  de- 
dslona  from  this  court  recognise  the  same 
doctrine  in  the  construction  of  deeds,  al- 
though the  words  "conditional  limitation" 
may  not  appear  in  the  opinions.  One  of  the 
leading,  cases  not  hereinbefore  referred  to,  re- 
quiring that  the  meaning  and  Intention  of  the 
maker  of  the  Instrument  shall  prevail  even 
over  technical  rules  of  construction,  Is  tbat 
of  Atkins  V.  Baker,  112  Ky.  877,  66  S.  \V. 
1023,  23  Ky.  Law  Rep.  2224,  and  in  which 
this  court  had  before  It  the  construction  of  a 
deed  which  conveyed  to  the  first  taker  both 
by  the  granting  and  habendum  clauses  au 
absolute  fee.  Following  the  attesting  clause, 
which  contained  the  date  of  the  Instrument, 
there  was  added  a  defeasance  clause  In  which 
the  estate  of  the  first  taker  was  limited  to  a 
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life  estate,  and  that  daiue  was  upheld  and 
enforced;  the  court  In  t^e  course  of  the  oi>ln- 
lOD   saying: 

"The  technical  roles  of  oonatructioB  are  not 
to  be  resorted  to  when  the  meaning  of  the  par- 
ty is  plain  and  obTious." 

Fnrther  on,  quoting  from  an  opinion  by 
Kent,  O.  J.,  In  the  case  ot  Jackson  t.  Myers, 
3  Johns.  (N.  Y.)  388,  8  Am.  Dec.  604,  it  ia^ald: 

"The  intent,  when  apparent  and  not  repug- 
nant to  any  rule  of  law,  wHl  control  technical 
terms;  for  the  intent,  and  not  the  words,  is 
the  essence  of  every  agreement.  In  the  exposi- 
tion of  deeds,  the  constraction  must  be  upon  the 
view  and  comparison  of  the  whole  instrument, 
and  with  an  endeavor  to  give  every  part  of  it 
meaning  and  effect." 

[2]  Applying  these  thoroughly  established 
rules,  we  cannot  escape  the  conclusion  that 
the  grantor  in  the  deed  now  being  considered 
intended  to  create  in  his  son,  William  H. 
Murphy,  more  than  a  life  estate.  Indeed,  it 
would  have  been,  to  say  the  least  of  it,  un- 
usnal  if  not  umiataral  to  charge  him  with  the 
value  of  the  land  as  an  advancement  when  he 
was  being  conveyed  only  a  life  interest.  The 
language  employed  plainly  and  unequivocally 
conveys  to  the  son  a  fee-simple  title  subject 
to  be  defeated  upon  wba^  may  be  termed  a 
double  contingency;  that  is,  that  be  should 
die  without  children  and  without  brothers 
and  sisters  or  any  children  of  those  who 
might  be  dead  at  that  tlmq.  The  evident  pur- 
pose of  the  grantor  was  to  provide  that,  as 
long  as  there  were  In  esse  direct  descendants 
of  his,  such  descendants  should  take  the  land 
upon  the  death  of  his  son,  W.  H.  Murphy. 
But  if  there  should  be  no  such  descendants 
aud  none  in  esse  at  the  happening  of  the  con- 
tingency, the  fee«imple  title  conveyed  to  his 
son  should  become  absolute.  Stating  it  In 
another  way,  the  fee-simple  title  conveyed  to 
the  son  would  cease  to  be  such  ui)on  his 
death,  provided  there  were  persons  in  esse 
of  either  dass  upon  whom  the  conditional 
limitation  conld  operate.  With  this  view  of 
the  case,  and  under  the  rule  of  the  case  of 
Jacoby  v.  Nichols,  supra,  and  others  which 
might  be  referred  to,  it  la  evident  that  W<.  H. 
Murphy  was  not  vested  with  an  absolute  fee: 
bat  it  Is  equally  oertain  that  he  was  vested 
with  a  defeasible  fee,  for  such  a  fee  Is  one 
that  according  to  the  terms  of  the  instru- 
ment creating  the  estate  It  is  possible  for  it 
to  be  defeated  at  some  future  tima  Sales  v, 
Cruitehfleld,  supra;  Eice  v.  Rice,  133  Ky. 
4b6,  118  S.  W.  270;  Louisville  Trust  Oo.  v. 
Krdman.  58  S.  W.  814,  22  Ky.  Law  Rep.  729; 
Forsythe  v.  Lan^ng,  109  Ky.  518,  68  S.  W. 
854,  22  Ky.  Law  Rep.  1064;  Landers  v.  Land- 
ers, 161  Ky.  206,  161  S.  Wl  886,  Ann.  Cas. 
1915A,  223 ;  16  Oya  602,  603;  and  10  R,  O.  L. 
652,663. 


The  interests  provided  for  eadi  of  the  two 
classes  of  fntnre  takers  (the  children  of  W. 
H.  Murphy  and  his  brothers  and  sisters  or 
their  surviving  children)  created  by  the,  con- 
ditional limitation  in  the  deed  are  necessarily 
contingent  interests,  since,  although  the  event 
ui>on  which  they  should  take  Is  certain  to 
to  happen,  it  is  necessarlTy  uncertain  as  to 
whether  any  member  of  either  class  would  be 
alive  at  that  time,  and,  if  not,  the  future  de- 
feating estate  attempted  to  be  created  in  der- 
ogation of  the  fee  first  granted  to  W.  H. 
Murphy  would  fail  for  w^ut  of  a  grantee  in 
whom  it  might  vest. 

In  the  two  cases  of  Rice  v.  Rice  and  Land- 
ers v.  Landers,  supra,  this  court,  following 
the  role  of  the  ccHumon  law,  held  that  a  wid- 
ow was  entitled  to  dower  in  land  held  by  Iter 
husband  under  a  defeasible  fee,  and  quoting 
from  Gannon  v.  Peterstm,  103  IlL  872,  62  N. 
B.  210,  66  L.  R.  A.  701,  said: 

"The  authoritiea  are  oniform  as  to  the  defini- 
tikm,  duration,  and  extent  of  a  base  or  deter- 
minable fee.  They  are  agreed  that  it  is  a  fee- 
iimpte  estate ;  not  absolute,  but  qualified.  Up- 
on the  death  of  the  donee,  his  widow  has  dower, 
although  the  contingency  may  have  happened 
that  defeats  the  estate,  and  that  within  the 
general  acceptation  and  meaning  of  the  term 
the  person  seized  of  such  an  estate  is  not 
chargeable  with  waste."  -  -     - 


[t]  So,  although  at  the  deatb  of  W.  Hi 
Murphy  there  were  persour  in  existence  who 
by  the  terms  of  the  deed  under  which  he  held 
the  land  would  take  under  the  conditional 
limitations  therein  imposed,  stiU  the  rights 
of  his  widow  are  to  be  determined  by  the 
character  of  the  estate  which  he  took  at  the 
time  be  accepted  the  conveyance. 

Wci  do  not'  regard  the  views  tieretn  ex- 
pressed as  being  in  conflict  with  the  case  of 
WlBs  V.  Wills,  86  Ky.  496,  3  8.  W.  900,  9  Ky. 
Law  Rep.  76,  rdled  on  by  appellants,  since 
the  court  there  had  under  consideration  the 
constructicm  of  a  will,  which  of  course  takes 
etfect  only  upon  the  death  of  the  testator, 
while  the  deed  in  this  case  took  effect)  from 
the  date  of  its  ddivery.  m  the  Wills  Case, 
the  question  for  determination  was  whether 
the  death  of  the  devisee  without  children  was 
referable  to  any  time  when  it  should  happeui 
or  to  a  time  before  the  death  of  the  testator, 
and  It  was  held  that  it  referred  to  the  death 
of  the  devisee  before  that  of  the'  testator, 
which  eliminated  that  provision  from  the  will 
at  the  time  of  its  taking  effect  (the  death  of 
the  testator)  as  applicable  to  surviving  dev- 
isees and  left  the  will  as  though  it  had  not 
been  inserted. 

We  therefore  owclude  that  the  trial  court 
property  determined  the  rights  of  the  parties, 
and  Its  judgment  is  affirmed. 
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STATE  ex  rel.  NOLEN  v.  HACKMANN.  State 
Auditor.    (No.  20968.) 

(Supreme  Conrt  of  Missouri,  in  Banc.    Dec.  Id, 
1918.) 

1.  States  «=»173  —  Officers  —  Audit  of 
Claims. 

Act  March  25,  1913  (Laws  1913,  p.  407)  ; 
4,  creating  the  department  of  land  reclamation 
and  providing  that  salary  and  expense  accounts 
of  commissioner  and  associates  be  paid  monthly 
by  State  Auditor  on  vouchers  approved  by  com- 
missioner, is  not  vjthin  the  exception  in  Rev. 
St.  1909,  §  11813,  providing  that  the  State  Au- 
ditor shall  audit  all  claims  not  expressly  reiiuir- 
ed  to  be  audited  by  others. 

2.  States  ®=»S1— Reclamation  Goioassion- 

EB-<;OMFENSATION  OF  SMFLOYIB— "STBROO- 
BAPKES." 

One  employed  by  the  land  reclamation  com- 
missioner to  look  after  his  office  in  tiis  absence, 
and  who  performed  the  work  of  a  mere  clerical 
assistant  doing  no  stenographic  work,  was  not  a 
stenographer,  and  not  entitled  to  comtwnsation 
from  an  appropriation  (Laws  1917,  p.  17)  for 
salary  of  "stenographer"  made  tinder  Laws 
1913,  p.  407. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Stenogra- 
pher.] 

8.  States  «=»61— Riaifi  to  Saxabt. 

One  employed  by  the  land  reclamation  com- 
missioner to  look  after  his  office  and  mail  in  his 
absence  is  a  mere  clerk  and  not «  public  officer 
with  a  right  to  salary  as  an  incideat  to  the  of- 
fice. 

Proceeding  by  the  State,  on  the  relation  of 
Oedle  S.  Nolen,  against  George  E.  Hackmann, 
State  Auditor,  for  writ  of  mandamus.  Al- 
tematlre  writ  of  mandamus  quashed. 

Tlie  facts  concerning  this  proceeding  are 
concisely  and  sufficiently  stated  In  the  brief 
of  relatrlx,  from  which  we  quote  as  follows: 

"Tttis  is  a  mandamus  proceeding,  original  in 
this  court,  begun  by  the  filing,  on  April  9,  1918, 
of  rejatrix's  petition  for  an  alternative  writ  of 
mandamus.  Tbe  alternative  writ  was  awarded 
on  April  27,  1918,  returnable  May  27,  1918. 
On  the  same  date,  to  wit,  April  27,  1918,  the  is- 
suance and  service  of  the  alternative  writ  were 
waived  and  the  petition  taken  as  and  for  the 
alternative  writ  by  the  Attorney  General,  for 
the  respixident.  On  June  22,  1918,  respObdent 
filed  his  return  in  this  cause.  On  November  2, 
1918,  W.  S.  Pope,  attorney  at  law,  of  Jefterson 
aty,  Mo.,  was  by  the  court  appointed  special 
commissioner  to  take  the  testimony  and  report 
his  finding  of  facts  to  the  court.  On  December 
6,  1918,  said  commissioner  filed  with  the  clerk 
his  report  as  to  the  finding  of  facts  in  said 
cause. 

"The  petition  for  the  alternative  writ,  which 
is  taken  aa  and  for  the  writ  itself,  alleges,  and 
the  return  admits,  that  John  H.  Noien  was  at 
all  the  times  mentioned  in  the  petition  the  duly 
appointed,  qualified  and  acting  Land  Reclama- 
tion Commissioner,  and  that  respondent  is  and 


since  the  second  Monday  in  January,  1917,  lias 
been  the  duly  elected,  qualified,  and  acting  State 
Auditor  of  the  state  oi  Missouri;  that  the  said 
John  H.  Nolen,  Land  Reclamation  Commission- 
er, as  aforesaid,  was  authorised  and  empowered 
to  employ  a  stenographer  for  said  department 
of  land  reclamation,  at  a  salary  of  $1,000  an- 
nually ;  that  on  the  1st  day  of  April,  1917,  r«- 
latrix  was  duly  appointed  by  said  John  E. 
Nolen  88  stenographer  for  said  department  of 
land-reclamation,  at  a  salary  of  $1,000  per  year; 
that  on  the  14th  day  of  September,  1917,  the 
said  John  H.  Nolen,  Land  Reclamation  Commis- 
sioner, as  aforesaid,  properly  made  out  and  ap- 
proved vouchers  in  favor  of  relatrix  in  the  sum 
of  $455.42,  in  payment  for  her  services  as  ste- 
nographer for  said  department  of  land  reclama- 
tion, for  the  period  from  April  1,  1917,  to  Sep- 
tember 14,  1917;  that  on  said  last-named  date, 
the  said  vouchers  were  duly  presented  to  and 
filed  with  the  respondent  for  audit,  allowance, 
and  payment .  as  a  claim  against  the  state  of 
Missouri;  that  there  was  on  said  14th  day  of 
September,  1917,  and  now  is  in  the  state  treas- 
ury to  the  credit  of  the  appropriation  tor  salary 
of  the  stenographer  of  said  department  of  land 
reclamation  more  than  sufficient  money  to  pay 
said  Touchers  and  aacounte  for  said  sum  of  $455.- 
42 ;  and  that  respondent  refused  and  still  refug- 
es to  audit  and  allow  said  account  and  to  draw 
his  warrant  upon  the  State  Treasurer  for  the 
payment  of  the  same. 

"The  return  then  denies  that  relatrix  did,  un- 
der and  by  virtue  of  her  appointment  as  ajfore- 
said,  serve  as  stenographer  for  said  department 
of  land  reclamation,  from  April  1  to  September 
14,  1917,  and  denies  that  there  was  or  is  now 
due  her,  for  her  services  aa  alleged,  the  sum 
of  $455.42,  and  charges  that  the  said  relatrix 
did  not  perform  any  duties  or  render  any  serv- 
ices between  said  dates  by  virtue  of  her  said 
appointment  as  stenographer  for  said  depart- 
ment of  land  reclamation,  and  that  there  was 
not  on  said  14th  day  of  September,  1917,  and  is 
not  now  due  relatrix  the  sum  of  $455.42,  or  any 
other  sum,  for  said  alleged  services. 

"The  return  then  states  that  by  reason  of  the 
failure  and  neglect  of  relatrix  to  perform  any 
duties  or  render  any  services  from  April  1,  to 
and  including  September  14,  1917,  under  her 
said  appointment  as  stenographer  as  aforesaid, 
there  was  not  on  said  14th  day  of  September, 
1917,  and  is  not  now  due  relatrix  from  the  state 
of  Missouri,  the  sum  of  $456.42,  or  any  other 
sum,  and  that  thnefore  respondent  is  not  an- 
thorized  to  and  is  in  fact  prohibited  by  law, 
from  auditing,  allowing,  and  drawing  his  warrant 
upon  the  State  Treasurer  for  the  iMiymest  «f 
said  sum. 

"The  spedal  commissioner  appointed  to  take 
the  testimony  and  report  to  this  court  his  find- 
ing of  facte,  reporte  that  John  H.  Nolen,  as 
Land  Reclamation  Commissioner,  was  authoriz- 
ed to  employ  a  stenographer  at  $1,000  annually, 
and  that  he  employed  relatrix  as  such  stenogra- 
pher, at  $1,000  per  annum,  her  duties  to  com- 
mence on  the  1st  day  of  April,  1917:  tnat  re- 
latrix was  not  a  stenographer  and  could  not  do 
stenographic  work,  and  that  she  did  not  do  any 
stenographic  work  during  the  term  of  her  em- 
ployment, but  that  the  work  performed  by  her 
was  purely  clerical  in  ite  character,  and  con- 
sisted in  going  to  the  office  of  the  commission- 
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er,  whoi  h»  -wu  aBaent,  ofMnlng'  the  mtfll  ad- 
drened  to  him  as  soch  oommiMioner,  forward- 
ing to  him  such  aa  ahe  deemed  needed  immedi- 
ate attention,  and  commanicatinK  with  him  in 
regard  to  the  busineaa  of  the  office;  that  the 
■aid  commiasioaer  waa  absent  from  his  office, 
on  dutiee  therewith  connected,  about  one-half  of 
the  time  from  April  1  to  September  14,  1917, 
and  that  dnrinK  his  absence  the  relatrix  was 
at  his  office  daily,  in  both  the  forenoon  and  the 
afternoon,  remaining  there  a  snfficient  length  of 
time^to  examine  the  mails,  ascertain  the  eon- 
tents  thereof,  and  eommnnicate  with  him  in 
regard  thereto.  The  commisaioner  ftirther  finds 
from  the  evidence  that  the  stenographic  work 
Kqaired  during  the  time  of  the  employment  of 
relatrix  was  performed  by  others  and  paid  for, 
by  the  commisaioner,  to  the  parties  performing 
the  service,  and  that  the  commissioner  has  never 
presented  any  bills  or  received  any  compensation 
on  account  of  the  atenographic  work  done  for 
the  department  during  the  time  of  the  employ- 
ment of  relatrix;  that  no  aoconnta  for  the  sal- 
ary of  relatrix  were  presented  until  the  expira- 
tion of  the  term  of  the  commissioner,  at  which 
time  six  separate  monthly  accoants  for  the 
salary  of  relatrix,  at  the  rate  of  fl.OOO  per 
annum,  approved  by  him ;  and  that  the  reepond- 
«3it,  aa  State  Auditor,  refused  to  allow  the  same, 
or  to  issue  warrants  therefor,  for  the  reason 
that  relatrix  was  not  a  stenographer  and  had 
not  performed  tfa^  service  for  which  the  charg- 
es were  made." 

A.  T.  DuBun,  of  Jefferson  Caty,  for  relator. 

Frank  W.  McAllister,  Atty.  Oen.,  and 
Shrader  P.  Howell,  Asst  Atty.  Gen.,  for  re- 
spondent. 

WILXXAMS,  J.  (after  stating  tbe  facts  aa 
above).  [1]  It  ia  contended  by  relatrix  that 
tbe  State  Auditor  bad  no  right  to  go  behind 
the  vondters  isMieA  and  approved  1^  the 
Land  Redamatloa  Commissioner,  but  that 
he  was  bonnd  thereby  and  should  now  be 
ordered  to  draw  bis  warrant  niton  tbe  state 
treasory  for  tbe  amount  of  same. 

We  are  unable  to  agree  with  this  outten- 
tkMi. 

SectlMi  11818,  Bt,  S.  1909,  in  defining  the 
dntles  of  the  State  Auditor,  provides  that, 
among  other  dnties: 

"He  shall  •  •  •  audit,  adjust  and  settle 
an  claims  against  the  state  payable  out  of  the 
treasury,  except  only  such  claims  as  may  be  ex- 
pressly required  by  law  to  be  audited  and  set- 
tled by  other  c^Scers  or  persons." 

The  above  language  is  dear  and  nnamblg- 
uoas  and  has  beoi  applied  at  Ita  full  face 
value  by  former  decisions  of  this  court 
Ktate  ex  rel.  Daily  v.  Thompson,  41  Mo.  13 ; 
State  ex  rel.  v.  Wilder,  196  Mo.  418,  »5  S. 
W.  396,  7  Ann.  Cas.  158,  and  cases  therein 
cited. 

Does  the  dalm  in  tbe  case  at  bar  fall  with- 
in tlie  exception  mentioned  in  the  above  stat- 
ute? In  other  words,  was  the  Land  Reclama- 
tion Commissioner  expressly  required  by  law 
to  audit  and  settle  ttils  dalm  within  tbe 


meaning  of  the  exception  atatid  In  said  stat- 
ute?   We  think  not 

The  only  other  statute  wblcih  might  be  said 
to  bear  uptNi  litis  point  Is  section  4  of  the  Act 
of  March  25, 1918  (Laws  1918,  p.  407),  creat* 
ing  the  Department  of  Land  Bedamation, 
whldi  provides: 

"The  salary  and  expense  accounts  of  the  com- 
misaioner and  his  assistants  shall  be  paid  month- 
ly by  the  State  Auditor  on  vouchers  pra{>erly 
made  out  and  approved  by  the  commissioner." 

In  the  case  of  State  ex  reL  Wilder,  supra, 
the  relator  therein  sought  to  compel  the  State 
Auditor  to  Issue  his  warrant  upon  the  state 
treasury  In  payment  of  a  fee  bill  for  criminal 
costs.  The  fee  bill  had  be«i  properly  certi- 
fied under'  the  statutes  (sections  2845,  2847, 
R.  S.  1800)  by  the  prosecuting  attorney  and 
the  Judge  of  the  circuit  court  wherein  the 
costs  accrued.  Section  2856,  R.  S.  1899  (then 
imder  consideration),  provided  that  when  a 
criminal  cost  fee  bill  Is  certified  by  the  Judge 
and  prosecuting  attorney,  "he  (tbe  State  Aud- 
itor) shall  draw  his  warrant  on  the  State 
Treasurer,"  etc.  It  was  contended  In  that 
case.  Just  as  It  Is  here,  that  certification  by 
the  Judge  and  prosecuting  attorney  was  con- 
clusive upon  the  State  Auditor  and  that  he 
was  bound  thereby. 

After  a  full  discussion  of  tbe  subject  and  a 
review  of  the  authorities.  It  was  there  held 
that  the  oertlflcate  of  the  Judge  and  prose- 
cuting attorney  was  not  binding  upon  tbe 
State  Auditor,  and  that  the  statutes  authoriz- 
ing the  Judge  and  prosecuting  attorney  to  cer- 
tify the  fee  bill  did  not  fall  within  the  ex- 
ception provided  under  section  10389,  R.  S. 
1899,  which  Is  the  same  as  section  11813,  R. 
8. 1909,  supra. 

We  are  unable  to  distinguish  the  prlndpte 
Invcdved  in  tlie  oue  at  bar  from  the  one 
InvolTed  In  fhat  case.  Since  the  point  Is 
there  fully  discussed  and  authorities  dted, 
further  discussion  Is  now  unnecessary.  For 
the  reasons  therein  stated,  we  hold  that  tbe 
approved  vouchers  in  the  case  at  bar  were 
not  conduslve,  but  Qiat  the  Auditor  had  the 
xlgbt  to  go  behind  said  vouchers  and  to  as- 
certain for  himsdf  the  facts  underlying. 

[2]  II.  The  next  question  for  det»mlnatlon 
is  whether  or  not  under  the  facts  disclosed, 
the  claim  of  relatrix  is  one  that  should  have 
been  allowed  by  the  State  Auditor. 

We  are  of  the  opinion  that  this  question 
must  be  answered  In  tbe  negative. 

Upon  the  sworn  testimony  of  relatrix  It 
stands  conceded  that  she  was  not  a  stenogra- 
pher and  performed  no  stenographic  work 
whatever  for  the  state. 

The  statute  under  whidi  relatrix  was  ap- 
pt^ted  provided  that  the  Land  Reclamation 
Commissioner  "shall  have  power  to  employ  a 
stenograpbo:."    Laws  1913,  p.  407. 

The  Appropriation  Act  providing  the  pay 
for  said  services  aiqproprlated  $2,000  as  "sal- 
ary of  Btanograpbet."   Laws  1917,  p.  17. 
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Tha  Touchevs  wblch  r^tiix  mreaeated  to 
the  State  Auditor  state  that  they  are  for 
salary  as  "stenographer,"  and  the  petition  In 
this  case  te  based  upon  the  theory  that  she 
served  as  such  stenographer. 

The  word  "stenogr^her"  Is  a  word  in  com- 
mon use  with  a  well-deflned  meaning.  See 
Webster's  New  International  Dictlonair,  ti- 
tle Stenographer.  See,  also.  In  re  Approprl- 
atioDS,  23  Neb.  662,  41  N.  W.  643. 

There  does  not  appear  to  have  been  any  au- 
thority, either  express  or  Implied,  granted  to 
the  Land  Beclamatlon  Commissioner  to  em- 
ploy a  mere  clerical  assistant  Neither  does 
there  appear  to  have  been  any  appropriation 
made  for  the  pay  of  such  an  assistant. 

Since  In  the  present  case  it  appears  that 
relatrix  performed  no  stenographic  services 
for  the  state  and  at  no  time  during  her  al- 
leged employment  did  she  serve  as  a  ste- 
pographer  in  that  department,  we  are  of  the 
opinion  that  she  can  have  no  lawful  claim 
against  the  money  which  was  specifically  ap- 
propriated by  the  Legislature  for  the  pay  of 
a  stenographer.  For  the  above  reasons,  the 
State  Auditor  properly  refused  to  draw  his 
warrant  therefor. 

[3]  Belatrix  relies  upon  a  line  of  cases,  of 
which  the  case  of  State  ex  rel.  v.  Walbrldge, 
153  Mo.  loc.  clt.  208,  64  S.  W.  449,  is  a  &lr 
sample,  which  hold  that — 

"The  rj«ht  of  a  public  officer  to  the  solar;  of 
his  office  ia  a  right  created  by  •law,  is  incident 
to  the  office,  and  not  the  creature  of  contract, 
nor  depeadent  upon  the  fact  or  value  of  services 
actually  rendered." 

l^ose  cases  can  be  of  no  aid  to  relatrix  In 
the  present  case.  She  was  not  a  inibllc  oflB- 
cer  within  the  meaning  of  the  rule  above  stat- 
ed. She  was  a  mere  employe  of  the  Land 
'  Reclamation  Gommtssioner.  Throop  t.  Lang- 
don,  40  Mich.  673,  loc.  dt.  98Z.  We  are  not 
aware  that  the  above  rule  applicable  to  pub- 
lic offices  has  ever  been  applied  to  mere  em- 
'  ploy6s  lof  the  government 

From  what  has  been  said  above,  it  follows 
that  the  altematlTe  writ  of  mandamus  here- 
tofore issued  in  the  cause  should  be  quaked. 

It  Is  so  ordered. 

All  concur,  exc^t  GRAVES,  J.,  not  sitting. 


STATE  ex  r«I.  8TROH  et  al.  r.  KLENB  et  al. 
(No.  21024.) 

(Supreme  Court  of  Missouri,  in  Banc.    Dec.  19, 
1918.) 

1.  PsoRiBiTioir  «s>l— Scope  or  Rkukdt. 

The  purview  of  the  writ  of  prohibitioo  is 
limited  to  the  usurpation  of  judicial  power  un- 
der Rev.  St  1900,  I  2622,  and  a  judgment  ex- 
tending to  others  than  the  court  ia  unautiior- 
ized. 


2.  FBOHiBinoif  •b>19-— FKOOBOOiaa  tti  Bx- 
jjtaf—PABToa. 
In  a  proliibition  proceeding  to  restrain  tlic 
court  from  enforcing  an  order  in  a  pending 
cause,  the  judge  is  a  necessary  party,  while  the 
adverse  party  to  the  cause  is  noti  a  proper  de- 
fendant in  view  of  Rev.  St  1900,  f  2622. 

8.  Depositions  ®=>5S— PBonuonoir  of  Docu- 
UENTB — Obdbb  of  Codbx. 
Neither  Rev.  St  1900,  c.  21,  art  12,  com- 
pelling the  production  of  books,  nor  diaper  46, 
art  4,  authorizing  depositions,  nor  section  6300, 
providing  the  incidental  right  of  taking  deposi- 
tion before  a  oonunissioner,  aotikorises  a  special 
commissioner  appointed  by  the  circuit  court  or 
the  court  itself  to  compel  a  iritneas  or  the  ad- 
verse party  to  produce  books  and  papers  before 
such  commiasioner. 

Woodaon,  J.,  dissenting. 

Proceedings  for  problbition  by  flie  State, 
on  the  relation  of  John  E.  Stroh  and  another, 
against  Benjamin  J.  Elene  and  another,  as 
Judges  of  tho  Circuit  Court  of  the  Clt}'  of 
St  LoulSt  and  the  Portage  Rubber  Comiwny. 
Preliminary  writ  made  final. 

C.  R.  Sklnker  and  P.  G.  Wise,  both  of  St 
Louis,   for  relators. 

Harper  10.  Osbom,  of  Chicago,  IlL,  and 
George  T.  Priest,  Robert  £.  Molcwey.  and 
Albert  D.  N^rtoni,  all  of  St  Louis  (Boyle  & 
Priest,  of  St.  Louis,  of  counsel),  for  respond- 
ents. 

WALKE>R,  3.  This  proceeding  Is  based  on 
an  application  filed  in  this  court  by  relators 
tor  a  writ  of  problbitloa.  It  Is  directed 
against  respondents  Judges  Klene  and  Gar- 
esche,  of  the  circuit  ooort  of  the  city  of  Si. 
Louis,  and  tlie  Portage  Rubber  Company,  the 
plaintlfr  in  an  actl<ni  pending  in  the  circuit 
court  of  tliat  city,  and  out  of  which  this  pro- 
ceeding arises.  One  of  these  Judges  succeed- 
ed the  other  in  the  discharge  of  Judicial  du- 
ties in  OiB  division  of  the  circuit  court  dur- 
ing the  pendency  of  this  suit  In  which  their 
exercise  of  Jurisdiction  Is  imiMign^ 

The  Portage  Rubber  Company,  a  cotpoia- 
tlon«  brought  an  action  on  account,  against 
John  EL  Stroh  and  Wm.  T.  Flynn,  the  relators 
herein.  In  the  Circuit  court  of  the  dty  of  St 
Louis.  After  the  defendants  had  been  sum- 
moned and  the  entry,  of  their  appearance,  the 
plaintiff  served  notice  ,oa  them  for  the  pur- 
pose of  taking  their  depositions.  Under  the 
statute,  section  6390,  R.  S.  1909,  authorizing 
tliat  procedure^  In  cities  of  60,000  and  over,  a 
special  commissionert  was  appointed  to  take 
the  d^x)sltlon8.  While  defendant  Flynn  was 
being  examined,  before  the  commissioner, 
plaintiff  applied  to  the  circuit  court  for  an 
order  upon  the  defendants,  to  produce  cer- 
tain bo(^s  and  papers  before  the  commissiou- 
er,  alleging,  among  other  things,  that  their 
inspection  was  necessary  in  connection  with 
the  account  sued  upon.    The  court  entered  an 
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order,  as  r««oetted  by  pMntHTi  wtiwwapoo 
tbe  defaidanU  moved  tbat  Uie  awune  t>»  va- 
cated, oo  the  ^xtOBd  Uuit  tbe  court  was  witb- 
out  jurisdiction  to  reQulre  the  defen^nts  to 
produce  tbe  books  and  i>apen  before  a  special 
commissioner,  and  that  tbe  court's  order  was 
In  violation  of  section  11  of  article  2,  of  the 
Goiistitutloa  of  Missouri,  forbidding  unrea- 
sonable aearcbee  aod  seizures.  The  court 
overruled  this  motion.  PlalntUT  then  made 
formal  application  fbr  defendants'  commit- 
ment, because  of  their  failure  and  refusal  to 
comply  with  the  court's  order.  Defendants, 
as  relators  herein,  thereupon  applied  to  this 
court  for  a  preliminary  rule  on  the  judges 
named,  together  with  the  Portage  Rubber 
Company,  to  prohibit  the  further  enforce- 
ment of  the  order  directed  by  the  circuit 
court  against  defendants,  and  to  make  return 
to  said  writ  The  return  of  tbe  judges  avers 
that  they  were  acting  within  their  jurisdic- 
tion, and  pray  titat  the  rule  be  discharged. 
We  are  not  concerned,  for  reasons  to  be  stat- 
ed, with  the  return  of  the  Portage  Eubber 
Company,  and  its  averments  are  therefore  im- 
material. 

[1,2]  I.  The  sole  question  entitled  to  con>- 
slderation  in  this  proceeding  Is  the  propriety 
of  the  exercise  of  jurisdiction  by  the  judges 
of  the  circuit  court  An  inquiry  as  to  who 
constitute  the  necessary  parties  Is  not  inap- 
propriate; Under  our  statute  (section  2622, 
B.  S.  1900),  the  purview  of  the  writ  of  pro- 
hibition is  dedared  to  be  Oie  prevmtioD  of 
the  u8nrpatl<Hi  of  judicial  power.  State  ex 
rel.  V.  SbeltOD,  238  Mo.  loc.  dt.  298,  142  8.  W. 
417;  State  ex  reL  v.  Tracy,  237  Mo.  loc.  cit 
118  et  seq.,  140  S.  W.  888,  37  I*  E.  A.  (N.  S.) 
448;  State  ex  rel.  v.  Broaddus,  234  Mo.  loc. 
dt  366,  137  S.  W.  868.  This  is  consonant 
with  the  origin,  history,  and  purpose  of  the 
writ  22  R.  0.  Ia  i  8,  p.  4  and  notes;  111  Am. 
St  Rep.  929.  A  judgment,  therefore,  in  ex- 
cess of  this  well-defined  purpose,  would  be  un- 
authorized, besides  unnecessary,  becailse,  if 
(he  court  improperly  assuming  jurisdiction  be 
restrained,  then  those  in  whose  behalf  the 
assumption  was  made  are  not  only  deprived 
of  the  instrumentality  through  which  they 
sought  to  act,  but  are  rendered  otherwise 
powerless  la  that  behalf.  From  this  it  fol- 
lows that  the  joinder  as  a  party  respondent 
of  the  Portgage  Rubber  Company  was  not  only 
lmproi>er,  but  wholly  unnecessary.  We  have 
heretofore  so  held  (State  ex  rd.  Powers  v. 
Kassienr.  184  S.  W.  loa  dt  118;  State  ex  reL 
V.  Bright,  224  Mo.  loc  dt  627. 123  S.  W.  1057, 
135  Am.  St  Bep.  652,  20  Ann.  Gas.  956)  and, 
wherever  the  subject  has  received  more  than 
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conocy  consideration,  in  jurisdictions  where 
atatiites  do  not  authorize  auch  Joinder,  we 
find  a  Ukerollng  (Oonn.  Blver  B.  B.  v.  Coun- 
ty Com'rs,  127  Maaa  loc  dt  69,  34  Am.  Rep. 
338 ;  Ex  parte  Indiana  Tranap.  Co.,  242  U.  S. 
281,  3T  Sup.  Ot  126,  61  L.  Ed.  SOI). 

[S]  n.  The  necessary  parties  liereto  hav- 
ing been  determined,  the  concrete  question 
confronting  us  for  solution  ia  as  to  the  au- 
thority of  the  circuit  court  to  compel  wlt- 
uedsaeB,  whose  testimony  is  being  taken  before 
a  special  oooamlssloner,  to  produce  books  and 
papers  as  a  part  of  and  inddeat  to  their  ex- 
amination. 

That  the  right  to  take  depositions,  in  ac- 
tions at  law,  grew  out  of  the  long-establlahed 
practloe  in  equity  rdatlng  to  bills  of  discov- 
ery, is  a  familiar  fact  in  the  history  of  pro- 
cedure. The  fact  Is  equally  familiar  that  this 
right  is  purely  statutory  and  can  only  be  le- 
gally exercised  within  the  terms  of  the  act 
creating  and  defining  It  Tbe  exercise  of  the 
right,  therefbre,  other  than  in  conformity 
with  the  actual  and  positive  requirements  of 
the  statute,  is  unauthorized.  Burnett  v. 
Prince,  272  Mo.  loc.  dt  76,  197  S.  W.  243; 
Patterson  v.  Fagan,  88  Mo.  70;  Ex  parte  Mal- 
Unkrodt,  20  Mo.  493. 

Neither  the  statute  compelling  tbe  produc- 
tion of  books  and  papers  (artide  12,  c  21, 
B.  S.  1909),  nor  that  authorizing  the  taking 
of  depoeitloQs  (article  4,  c  46,  R.  S.  1909). 
and  the  right,  inddental  thereto,  of  taking 
same  before  a  commissioner  (section  6390,  R. 
S.  Mo.),  either  by  express  terms  or  neces- 
sary implication  confers  power  upon  a  court 
to  make  and  enforce  the  order  complained  of. 
Guided  by  the  general  rules  in  regard  to  the 
constructi(Hi  of  statutes  applicable  under  the 
facts  at  bar,  it  Is  not  deemed  necessary  to 
discuss  the  question  submitted  with  greater 
particularity,  in  view  of  the  fact  that  this 
entire  subject  .was  reviewed  in  State  ex  I'el. 
V.  Taylor,  268  Mo,  312,  187  S.  W.  1181,  in 
which  we  held  that  neither  a  spedal  commis- 
sioner appointed  by  the  drcult  court  to  take 
depositions,  nor  the  court  itself,  had  power 
to  compel  a  witness  or  the  adverse  i>arty  to 
produce  books  and  papers  before  such  com- 
missioner. This,  because  of  tbe  absence  of 
a  statute  in  that  regard.  In  the  case  at  bar, 
we  have  again  reviewed  the  statutes  constru- 
ed in  the  Taylor. Case,  and  find  no  reason  for 
disturbing  the  conduslon  there  reached. 

From  all  of  wliich  it  follows  that  our  pre- 
liminary rule  should  be  made  final,  and  it  is 
so  ordered. 

All  concur,  exc^  WOODSON.  J.,  who  dls- 
aeatM, 
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STATE!  ex  rel.  and  to  Use  of  BIRMINGHAM, 

State  Game  and  Fish  Com'r,  v. 

HACKMANN. 

(Supreme  Court  of  Miwovri,  in  Banc.     Dae. 
30,  1918.) 

States  «=>62  —  State  Game  and  Fish  Com- 

HIB8I0NEB— "InCIDEWTAX  EXPENSES." 
Since  there  la  no  law  requiring  th6  state 
game  and  fish  commissioner  to  reside  at  the 
state  capitol,  where  he  has  established  his  of- 
fice, bat  not  his  residence  there,  his  hotel  bills, 
incurred  while  engaged  at  his  office  once  or 
twice  a  month  in  going  over  the  expense  ac- 
counts of  his  office  and  of  his  deputies,  as  re- 
quired by  Rev.  SL  1906,  tl  65S8,  6666,  are 
chargeable  to  thq  state  under  section  6558,  al- 
lowing him  necessary  "incidental  expenses." 

nSd.  Note.— For  other  definitions,  see  Words 
and  Phrase*,  Incidental  Elxpenses.] 

Mandamus  by  State  of  Missouri,  at  the  rela- 
tion and  to  the  use  of  Tim  Blnnlngbam, 
State  Game  and  Fish  Ck>mmlssloner,  against 
George  Bl  Hackmano.  Alternative  writ  made 
absolute. 

This  Is  an  original  proceeding  by  manda- 
mus. The  facts  are  few  and  simple  and 
stand  admitted,  inasmuch  as  the  respond- 
ent rests  his  case  upon  a  demurrer  to  rela- 
tor's petition,  which  stands  for  the  alterna- 
tive writ 

Relator  is  the  state  game  and  fish  com- 
missioner of  Mlssonri.  Respondent  Is  the 
state  auditor.  Relator,  at  the  time  of  his  ap- 
pointment to  the  oflSce  of  state  game  and  fish 
commissioner,  resided  at  the  dty  of  St. 
James  in  the  county  of  Phelps,  and  thence- 
forward has  continued  to  reside  there.  He 
established  no  residence  In  JefTerson  City, 
but  did  establish  an  office  there,  In  whldi  Is 
maintained  a  clerk  and  an  ofilce  force.  Once 
or  twice  per  month  It  became  necessary  for 
relator  to  come  from  his  home  to  this  office 
to  go  over  the  expense  accounts  of  the  office, 
and  the  expense  accounts  of  his  divers  depu- 
ties In  the  state,  to  the  end  that  he  might  cer- 
tify the  same  to  the  state  auditor  for  pay- 
ment. While  doing  this  work,  he  charged  hia 
hotel  bills  while  at  JefTerson  City  In  his  ac- 
counts as  expenses  chargeable  to  the  state. 
Those  items  for  a  number  of  months  the  state 
auditor,  respondent  herein,  refused  to  allow 
to  relator,  and  continues  to  so  refuse  to  allow 
the  same.  By  our  writ  of  mandamus  It  Is 
sought  to  compel  the  auditor  to  audit  and 
allow  these  items.  For  the  five  months  In- 
volved in  this  action  these  Items  aggregate 
^58.35,  but  the  suit  will  determine  the  status 
of  these  Items  and  their  allowance  through- 
out the  term  of  relator.  The  appropriation 
is  ample  out  of  which  they  may  be  paid.  If 
valid.  E^rther  facts  may  well  be  left  to  the 
opinion. 


Tttaik  H.  Fanrtsk  of  SoUa,  toe  relator. 

Frank  W.  McAllister,  Atty.  Gen.,  and  S.  E. 
Skelley,  Asst.  Atty.^Gen.,  for  respondent 

GRAVS3S,  3.  (after  stating  the  facts  m 
above).  I.  We  start  with  the  proposition 
that  there  is  no  law,  either  statutory  or  con- 
stitutional, which  fixes  the  residence  of  the 
state  game  and  fish  commissioner.  So  far 
as  the  law  is  written,  this  official  «i]oys  the 
privilege  of  residing  wherever  he  pleases 
within  the  state.  Some  axe  not  so  fortunate- 
ly situated.  Const  Ma  f  1,  art  S.  The 
statute  creating  relator's  office  and  prescrib- 
ing the  duties  thereof  nowhere  fixes  his  place 
of  residence,  and  he  Is  permitted  to  escape 
the  privilege  of  having  the  merdiants  and 
tradesmen  of  the  capital  dty  adjust  his  liv- 
ing expenses  to  the  size  of  his  salar7.  Re- 
spondent (under  the  constitutional  provision, 
supra)  Is  not  so  fortunate.  Relator  bad  the 
legal  right  to  maintain  his  residence  at  St 
James.  He  likewise  had  no  restrictions  upon 
the  place  of  locating  his  office.  Quite  natn- 
rally  he  saw  fit  to  locate  It  at  the  seat  of 
government  but  this  did  not  oompd  bim  to 
change  his  residence. 

II.  By  section  6558  sudi  officer  "may  provide 
and  maintain  a  suitable  office^  and  may  main- 
tain a  clerk  when  necessary."  The  same  sec- 
tion also  farther  provides: 

"At  the  euv  of  each  f^lwtdar  month  the  said 
game  and  fish  commissioner  shall  fije  with  the 
state  auditor  an  itemised  statement  under  oath, 
of  all  sums  of  money  actually  and  necessarilf 
expended  by  him  in  the  discharge  of  his  official 
duties.  Such  statement  shall  include  office  rent, 
salary  of  one  clerk  at  the  rate  of  two  and 
one-half  dollars  per  day  while  said  clerk  is  em- 
ployed, salaries  and  expenses  of  deputies  while 
traveling  under  special  orders,  as  hereinafter 
provided,  all  necessary  travfling  expenses,  post- 
age, stationery,  fuel  and  such  incidental  expens- 
es as  may  be  required.  The  state  auditor  shall 
draw'his  warrant  for  such  amount  which  shall 
be  paid  monthly  out  of  the  game  fund." 

The  duties  of  such  officer  under  artlde 
2  of  chapter  49,  R.  S.  1909,  are  numerous 
and  varied,  and  chief  among  them  Is  that  he  Is 
to  see  that  the  state  game  laws  are  enforced. 
Section  6562,  R.  S.  1909.  To  this  end  he  Is 
empowered  to  serve  warrants  and  make 
arrests.  Section  6665,  R.  S.  1909.  In  fact 
under  this  law  (artlde  2;  c  49,  supra)  his 
duties  are  so  numerous  and  various  as  to 
require  his  presence  at  times  In  the  dlfTerent 
portions  of  the  state.  Without  aid  be  could 
not  meet  all  the  obligations  of  the  law,  and 
the  Legislature,  so  knowing,  has  provided 
for  many  deputies.  Section  6566,  R.  S.  1909. 
Those  deputies  are  allowed  a  per  diem  and 
expenses,  and  their  accounts  must  t>e  examin- 
ed and  approved  by  the  commissioner.  Sec- 
tion 6666,  supra. 

The  expenses  involved  In  Oils  actton  were 
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expenan  Inddant  to  (he  exanlaation  and 
approval  of  these  expaise  accounts,  a*  wtU 
as  other  ezpoise  aceonsts  of  the  office  maln- 
tslned  by  the  rdator.  If  either  the  law  or 
the  ConstltBtlon  required  of  relator  a  resi- 
dence at  the  not  of  goTemment,  and  the  law 
(as  It  does  not)  required  his  oflStce  to  he  main- 
tained at  the  seat  of  govenunent,  there  would 
be  excuse  for  the  action  ot  the  state  auditor 
Id  this  case.  But  as  it  la,  tSiere  is  ahsolutely 
no  excuse  for  the  refnsal  to  andlt  and  allow 
these  expenses,  niilch  are  amply  pKMded 
for,  both  hy  the  law  creating  the  office  and 
prescrtbing  the  duties,  and  the  Appropriation 
Act  coT«rlng  the  expense  of  the  offie& 

A  case  a«  plain  as  this  shonld  bare  been 
disposed  of  wltoont  reconrse  to  the  coorts. 
If  the  state  auditor  had  any  doubts  (althoagh 
we  can  see  no  room  for  mtsSi),  the  law  makes 
the  Attorney  General  his  legal  adTlser,  and 
we  are  loth  to  believe  that  the  plain  and  sim- 
ple issues  of.  this  case  are  here  under  the 
advice  of  the  Attorney  Ooieral.  The  law 
furnishes  to  state  officials  this  legal  adviser 
tu  the  end  that  the  courts  might  be  relieved 
of  cases  in  which  there  are  no  merits. 

Our  altematlTe  writ  of  mandamus  should 
be  made  abflohito;  and  It  Is  so  ordered. 

All  concur. 


BAROEB  V.  HEALT.    (No.  20576.) 

(Supreme  Court  of  Miasoari,  in  Bane.    Dee.  19» 
1»18.) 

Deeds  €=>94— Hebqeb  or  Contbact  iir  Deed. 
Purchaser's  acceptance  of  deed  is  a  complete 
execution  of  contract  to  convey,  and,  eobaeqnent 
to  such  acceptance,  the  rights  and  liabilities  of 
the  parties  are  defined  and  limited  by  terms 
of  deed ;   the  contract  twing  merged  in  deed. 

Faris,  Blair,  and  Williams,  JJ.,  dissenting; 

Appeal  from  Circuit  Court,  Iron  County; 
B.  M.  Dearing,  Judge. 

Action  by  B.  L.  Barger  against  Jeremiah 
D.  Healy.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Reversed,  and  petition  dis- 
missed. 

This  suit  was  begun  in  the  dzcult  court  ot 
Iron  county  by  the  plalntlfl  against  the  de- 
fendant, asking  for  the  specifie  perfonnanoe 
of  a  written  optUm  contract  to  convey  teal 
estate. 

The  decree  was  for  the  plalntlft,  and  the 
defendant  appealed  the  cause  to  this  court. 

The  contract  Is  as  ftollowa: 

"Know  all  men  by  these  presents  that,  I,  the 
undersigned  Jeremiah  D.  Healy  of  the  dty  of 
St.  Ixruis,  in  the  state  of  Missouri,  for  and  in 
consideration  of  the  sum  of  one  hundred  ($100,- 
00)  doUata  to  him  in  hand  paid  by  B.  ^  Barger 
of  IxtHiton,  Iron  ooanty,  Missouri,  the  receipt 


of  whidi  is  hereby  admowledged,  do  hereby 
agree  to  grant' and  convey  unto  the  said  B.  Xx 
Barger  or  assigns,  by  warranty  deed,  dear  of 
incumhrancea,  the  following  described  real  es- 
tate/ sitnate  in  the  coanty  of  Iron  and  state  of 
Missoari,  to  wit: 

"All  my  right,  title  and  interest  hi  all  the  land 
I  own  in  said  county,  situated  in  township  36, 
range  1  west,  and  situated  in  township  35,  range 
1  east,  and  situated  in  township  35,  range  2 
east,  and  situated  in  township  34,  range  1  east, 
in  said  Iron  county,  Missouri.  Being  the  same 
property  acquired  by  me  from  Edgar  R.  Wells 
and  Rose  Anne  Shephard  Hand  and  husband 
upon  the  tender  and  payment,  however,  by  the 
said  R.  L.  Barger  witliin  sixty  days  from  data 
hereof  of  the  total  sum  of  eleven  thousand  five 
hundred  ($U,600.0Q)  doUars. 

"Payable  as  follows:  One-half  to  be  paid 
in  ecash  and  one-fourth  to  be  paid  in  three 
months  and  one-fourth  on  or  before  twelve 
months,  secnred  by  deed  of  trust  for  part  pni>< 
chase  money,  notes  bearing  6  per  cent,  inter- 
est and  to  execute  unto  the  said  R.  Ll  Barger, 
or  assigns,  a  warranty  deed  in  due  form  of 
law  to  said  real  estate,  upon  the  payment  or 
otherwise  satisfactory  adjustment  of  the  price 
herein  agreed  upon  for  said  projierty,  and  to' 
furnish  an  alwtract  of  title  showing  good  and 
clear  title  thereto  at  the  time  I  purchased  same. 
Upon  the  expiration  of  the  time  above  spedfied 
this  option  may  be  further  extended  by  written 
agreement  of  the  undersigned,  attached  thereto, 
not  to  exceed  one  month's  additional  time. 

"Witness  my  hand  this,  the  31st  day  of  De- 
cember,  1913. 

"[Signed]    Jeremiah  D.  Healy.    [Seal.]" 

This  contract  was  duly  aduiowledged  be- 
fore a  notary  puUlc  and  delivered  to  the 
plaintiff. 

The  petitlcm  declares  upon  the  contract, 
statin/ that  the  plaintiff  fully  performed  all 
the  terms  thereof,  and  requested  the  defend- 
ant to  convey  to  him  the  real  estate  described 
in  the  contract,  and  further  alleged  that  the 
defendant  refused  to  execute  and  deliver  a 
general  warranty  deed,  conveying  the  prop- 
erty described,  but,  on  the  contrary,  deliver- 
ed to  plaintiff  two  quitclaims,  wherein  de- 
fendant excepted  out  of  the  lands  described 
In  the  contract,  and  reserved  for  himself, 
his  heirs,  and  assigns,  the  mineral  rights  In 
aikl  to  said  land,  speciflcally  reserving  the 
right  to  prospect  and  develop  the  same,  and 
further  alleging  that  plaintiff  accepted  said 
quitdalm  deeds  only  under  protest.  The 
defendant  sets  up  in  his  answer  that  the 
contract  sued  upon  Is,  and  was,  not  the  final 
repository  of  the  agreement  between  him  and 
the  plaintiff,  and  sets  forth,  In  substance, 
that  it  was  at  all  times  understood  between 
him  and  plaintiff  that  all  the  minerals  lying 
beneath  the  surface  of  the  land  sold  were  to 
be  reserved  to  defendant,  his  heirs  and  as- 
signs.   The  reply  was  a  general  denial. 

The  plaintiff  offered  In  evidence  the  con* 
tract  sued  on.  D.  E.  Fletcher  testified  for 
the  plaintiff  in  substance  as  follows:  That 
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be  represented  the  plaintiff  and  condncted 
the  negotiationa  for  the  secnrlng  of  &e  op- 
tion contract  in  controTersy  with  the  de- 
fendant, Healy;  that  the  option  contract 
sued  upon  was  drafted  In  the  ofllce  of  the 
defendant,  In  the  city  of  St.  Louis,  and  that 
the  handwriting  therein  was  the  handwrit- 
ing of  the  defendant;  that  the  option  con- 
tract was  prepared  by  the  defendant  in  his 
office,  and  that  the  same  expressed  the  agree- 
ment made  by  the  parties  at  that  time. 
Fletcher  further  testified  that  on  the  28th 
day  of  February,  1914,  In  accordance  with 
the  ogtion  contract,  Barger  wired  the  de- 
fendant Healy  to  forward  the  deeds  and  deed 
of  trust  to  the  Bank  of  Arcadia  Valley,  and 
that  the  plaintiff  would  there  complete  his 
contract  for  the  purchase  of  the  lands  in 
suit;  that  on  the  4th  day  of  March  the 
deeds  and  deed  of  trust  arrived  at  the  Bank 
of  Arcadia  Valley,  and  that  Barger  and  ha 
examined  the  deeds  and  deed  of  trust,  and 
found  that  the  same  was  not  In  accordance 
with  the  option  contract,  inasmuch  as  the 
deed  was  in  substance  a  quitclaim  deed,  and 
reserved  the  mineral  rights  to  the  defendant 
and  his  heirs.  Fletcher  further  stated  that 
80  acres  of  the  land  was  omitted  from  the 
deed  (inasmuch,  however,  as  that  defect  was 
subsequently  remedied,  no  fnrther  reference 
will  be  made  to  the  same).  Fletcb«*  stated 
that  thereupon  he  and  Mr.  Barger  conferred 
with  their  attorney,  Mr.  Damron,  relative  to 
the  matter,  and  that  at  their  request  Mr. 
Damron  called  up  the  dtfendant  and  de- 
manded of  him  that  be  execute  a  warranty 
deed,  and  Include  therein  the  mineral  rights 
which  he  had  reserved  under  the  deed  In 
controversy;  tbls  the  defendant  refused  to 
do;  that  In  the  meantime,  the  plaintiff.  In 
reliance  upon  his  option  contract  from  the 
defendant,  had  agreed  to  sell  the  timber  up- 
on this  land  to  the  Merseal  ft  Allee  Tie  ft 
Timber  C!ompany;  he  was  advised  by  his  at> 
tomey,  Mr.  O.  P.  Damron,  that  he  would 
have  to  accept  the  deeds  tendered  by  the  de- 
fendant, and  thai  Institute  this  action  to 
compel  defendant  to  comply  with  the  re- 
mainder of  the  terms  of  the  option  cmtract. 
The  witness  further  stated  that  Mr.  Barger 
executed  the  deed  of  trust  and  paid  one-half 
the  purchase  money  due  at  that  time.  How- 
ever, at  the  time  of  so  doing  Barger  protest- 
ed to  the  Bank  of  Arcadia  Valley,  defend- 
ant's agent,  against  the  acceptance  of  the 
deeds,  and  stated  that  the  deeds  were  only 
accepted  under  protest  and  because  there 
was  no  other  relief  left.  Mr.  Fletcher  stated 
that  thereafter  the  notes  for  which  the  deed 
of  trust  was  given  as  security  were  fully 
iMtid  off,  and  that  the  purchase  price  of  the 
land  has  now  been  paid  In  full.  He  stated, 
however,  that  the  defendant  has  refused,  and 
still  refuses,  to  execute  a  warranty  deed 
covering  the  lands  in  suit,  and  oonveylng  the  | 


mineral  rights  reservied  by  him  under  the 
quitclaim  deed. 

B.  L.  Barger,  the  plaintiff,  and  &  P.  Dam- 
roB,  attorney  fbr  the  plaintiff,  testUed,  la 
so  tbr  as  their  knowledge  extended,  to  sub- 
stantlally  the  same  facts  as  wa»  testified 
to  by  the  witness  Fletdier. 

Therenpon  plaintiff  offered  in  evidence 
the  deeds  which  defendant  tendered  In  alleg- 
ed performance  of  this  option  contract,  and 
also  the  canceled  notes  and  deed  of  tmst  ex- 
ecuted by  the  plaintiff  In  performance  of  the 
contract  on  his  part.  Plaintiff  also  offered 
the  testiinony  of  three  disinterested  witness- 
es to  the  effect  that  they  heard  the  protests 
made  by  plaintiff  orer  ttie  aooeptanoe  of  the 
deeds  tendered  by  dtfendant,  and  heard 
plaintiff  state  that  he  was  only  accepting  the 
deeds  because  of  the  fact  that  be  had  to 
comply  with  his  contract  for  the  sale  of  the 
timber  to  the  Merseal  &  Allee  Tie  ft  Timber 
Ck>mpany,  and  that  he  did  not.  consider  the 
deeds  tendered  as  a  compliance  with  the  con- 
tract, and  would  hold  defendant  to  a  strict 
compliance  with  the  contract 

Mr.  Damran  also  testified  that  he  notified 
the  defendant,  Healy,  over  the  lon^^listanee 
telephone  that  the  deeds  were  not  in  compli- 
ance with  the  terms  of  his  option  contract, 
and  that  plaintiff  would  hold  him  to  a  sub- 
sequent compliance  with  the  contract. 

Plaintiff  also  offered  In  evldotoe  a  tele- 
gram referred  to  la  the  testimony  of  Mr. 
Fletcher,  as  well  as  a  letter  from  Hope, 
Green  ft  Selbert  to  the  defendant,  under 
date  of  August  20th,  demanding  of  the  de- 
fendant that  he  comply  with  his  option  con- 
tract and  convey  to  the  plaintiff,  Barger,  by 
warranty  deed,  his  entire  Interest  in  the 
premises,  including  the  mineral  rights  re- 
served in  the  deed  which  he  had  delivered  to 
the  plaintiff. 

The  defendant's  evidence  tended  to  prove 
the  following  additional  facts,  via.:  Upon 
the  arrival  of  the  deed  at  the  bank,  plaintiff 
examined  same,  and  found  it  to  be  a  special 
warranty  In  form,  to  contain  a  reservation 
of  mineral  rights,  and  that  80  acres  of  land 
had  been  omitted.  Plaintiff  had  his  connsel 
call  defendant  at  St  liouls  over  the  teleplione 
and  Informed  defendant  that  the  deed  was 
hot  In  compliance  with  the  option,  whereup- 
on defendant  informed  plalntUTs  counsel 
that  if  they  did  not  care  to  acc^t  the  deed 
to  return  the  same  to  him.  Ibis  deed  was 
accepted  by  plaintiff,  and  by  him  placed  oC 
record  in  the  recorder's  office  for  Irtm  coun- 
ty on  the  9th  day  of  March.  1914.  There- 
after defendant  conveyed  the  80  acres  in 
manner  and  fbrm  and  with  like  reservations 
as  set  forth  in  his  previous  deed,  which  waa| 
accepted  by  plaintiff  and  placed  of  record; 
in  the  recorder's  office  for  Iron  county  oii( 
the  14th  day  of  March,  1914.  DefendanH 
forwarded,  with  the  first  deed,  a  deed  ofl 
trust,  dated  the  28tb  day  of  Febnmr.  1914] 
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securing  the  deterrad  poymeate  of  the  par- 
chase  prices  whicfa  deed  was  executed  sad  nc- 
knowledged  by  plaintiff  on  tbe  Stb  day  of 
March,  1914,  and  by  him  placed  of  record 
in  the  recorder's  office  for  Iron  county  ea 
said  date,  which  deed  of  trust  secures  the 
payment  of  the  notee  mentioned.  The  last 
of  these  notes  were  paid  by  plaintiff  on 
March  2,  1916.  The  deed  of  trust  was  on 
tbat  day  presoited  by  plaintia  and  canceled 
by  the  recorder  of  deeds  of  Iron  county. 
This  suit  was  filed  4m  Oie  26th  day  of  Sep- 
tember, 1914.  That  O.  Edgar  Fletcher,  plain- 
tiff's partner,  had  at  all  times  an  undivided 
one-half  Interest  in  the  option  contract,  and 
later  in  the  land  oonveyed,  and  la  not  a  party 
plaintiff. 

As  previously  stated,  the  trial  court  found 
tbe  facts  for  the  lAaintia,  and  rendered  a 
decree  aocordlni^,  and  the  defoidant  ap- 
pealed. 

Frank  X.  Hlemenz,  of  St  Louis  (Edgar 
A.  Edgar,  of  Ironton,  of  counsel),  for  appel- 
lant. 

Ernest  A.  Green,  of  St.  Louis,  for  respond- 
ent 

WOODSON,  J.  lafter  sUtlng  the  facts  as 
above).  I.  Connael  for  tbe  defendant  Insist 
that  the  decree  of  the  trial  court  is  erroneous 
for  the  reason  that  the  acc^tance  of  the 
deeda  made  by  the  plaintiff  to  the  defendant, 
conveying  the  property  mentioned  In  pursu- 
ance to  the  contract,  represents  the  final 
agreement  between  them;  their  rights  and 
UaUlitleB  are  defined  ^ nd  limited  by  their 
terms;  that  tbe  entire  transaction  Is  merged 
in  the  deeds,  and  no  action  ctui  be  maintain- 
ed on  tbe  option  contract,  and  the  remedy 
for  loss  or  damages  sustained  or  other  rights 
lost  by  a  nonperformance  of  any  of  the  terms 
of  the  contract  U  governed  by  tbe  covenants 
In  the  deed.  Tbe  converse  of  this  proposi- 
tion is  malntoii^  by  counsel  for  tbe  plain- 
tiff: We  are  cited  to  many  authorities  in 
support  of  these  respective  positions.  We 
Trill  examine  those  of  the  defendant,  appel- 
lant first. 

In  tbe  case  of  Wilson  v.  Wilson,  115  Mo, 
App.  641,  92  S.  W.  145,  the  Court  of  Ap- 
peals bdd  that  a  contract  between  the  ven- 
dor and  vendee,  relating  to  tbe  executory 
acts  necessary  to  complete  tbe  sa.le  of  real 
estate,  are  merged  in  tbe  deed,  tbe  accept- 
ance of  which  completes  the  performance  and 
U  conclusive  evidence  of  tbe  real  contract 
between  the  parties. 

In  Matheny  v.  Stewart  108  Mo.  73,  17  S. 
W.  1014,  this  court,  in  passing  npon  this 
question,  held  that  when  a  conveyance  of 
real  estate  becomes  complete,  tbe  parties 
make  and  accept  the  covenants  therein  as 
measuring  tbe  liability  of  tbe  grantor  and 
tbe  compensation  of  tbe  grantee  In  case  of 
breaches.    Xbe.  contrast  becomes  merged  la 


tbft  deed,  and  tbe  remedy  for  loss  is  confined 
to  audi  as  Is  given  by  its  covenants. 

In  Smyth  v.  Boroff,  156  Mo.  App.  18,  185 
S.  W.  873,  the  Court  of  Appeals  held  that 
while  tbe  contract  for  tbe  sale  of  land  Is  still 
executory,  the  law  will  enforce  the  right  of 
tbe  purchaser,  under  the  contract  to  a  title 
clear  of  defects  and  incumbrances,  but  when 
the  ccmtract  has  been  consummated  by  tbe 
execution  and  delivery  of  tbe  deed,  the  en- 
tire matter  Is  merged  in  tbe  deed,  and  tbe 
covenants  contained  therein  alone  prescribe 
tbe  measure  of  tbe  rights  of  the  parties,  so 
that  where  the  covenant  required  the  vendor 
to  convey  land  "by  a  good  and  proper  con- 
veyance" (and  the  deed  was  duly  executed 
and  accepted),  an  action  would  not  lie  on  tbe 
contract  for  money  expended  in  perfecting 
tbe  tiUe. 

In  Wheeler  v.  Ball,  26  Mo.  App.  443,  tbe 
court  held  that  while  the  terms  of  a  contract 
of  sale  of  real  estate  is  still  executory,  the 
courts  will  enforce  tbe  right  of  a  purchaser 
to  a  title  clear  of  d^ects  and  incumbrances ; 
but  when  the  contract  becomes  consummated 
by  the  execution  and  delivery  of  the  deed,  a 
different  rule  comes  in;  tbe  terms  6t  the 
deed  fill  the  measure  of  tbe  rights  of  tbe 
parties,  and  the  contract  merges  In  tbe  deed. 

In  Slocum  v.  Bracy,  65  Minn.  249,  56  N. 
W.  826,  43  Am.  St  Bep.  499,  the  Supreme 
Court  of  Minnesota  held  that  where  a  deed 
has  been  accepted  as  full  performance  of  an 
executory  contract  to  convey  real  estate,  the 
contract  is  merged  In  the  deed,  upon  which 
alone  the  rights  of  the  parties  thereto  rest; 
and,  in  case  the  deed  contains  no  covenants, 
and  there  be  no  ingredient  of  fraud  or  mis- 
take of  fact,  the  grantee  cannot  recover 
back  the  consideration  paid  because  of  a 
failure  of  title. 

In  Clifton  v.  Jackson  Iron  Co.,  74  Mich. 
183,  41  N.  W.  891,  16  Am.  St  Rep.  621,  the 
Supreme  (3onrt  of  Michigan  beld  that  where 
tbe  owner  of  land,  on  contracting  for  Its 
sale,  reserved  tbe  timber,  with  the  right  of 
removal  for  a  spedfled  time,  and  conveys  the 
land  to  the  vendee  before  tbe  expiration  of 
tbe  time  so  limited  by  warranty  deed  with- 
out any  such  reservation,  tbe  timber  passes 
to  tbe  grantee. 

In  Carter  v.  Beck,  40  Ala.  599,  loc.  cit  600, 
the  court  held  that: 

"Tbe  acceptance  of  tbe  defendant's  deed  by 
the  plaintiff  was  a  complete  execution  of  tbe 
antecedent  agreement  to  convey,  and  annulled 
it;  and  no  action  at  law  can  be  sustained 
upon  it" — citing  Howes  v.  Barker,  S  Johns. 
(N.  Y.)  606,  3  Am.  Dea  526;  Houghtaling  v. 
Lewis,  10  Johns.  (N.  T.)  297;  Cronister  v. 
Cronister.  1  Watts  &  8.  (Pa.)  442;  Falconer 
V.  Garrison,  1  McCotd,  209;  BVederick  v. 
Tonngblood,  19  Ala.  680,  54  Am.  Dec.  209. 

The  same  rule  was  announced  in  a  very 
exhaustive  opinion  by  the  Supreme  Court 
of  Maryland,  in  tbe  case  of  Timms  et  al.  v. 
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Shaimon  et  al.,  J»  Md.  296,  SI  Am.  Dec.  682 
and  in  the  case  of  Bryan  ▼.  Swain,  66  Gal. 
616,  wbere  the  plaintiff  agreed  to  sell  land 
to  the  defendant,  and  to  convey  a  good  title, 
and  afterwards  made  a'  deed  which  was  ac- 
cepted by  the  defendant  as  a  performance  of 
the  contract  The  title  to  a  part  of  the  land 
was  in  the  United  States,  but  the  defendant 
knew  that  fact  when  he  accepted  the  deed. 
The  Supreme  Conrt  of  California  held  that 
the  rights  of  the  defendant  depended  on  the 
deed,  and  not  the  previous  contract;  the 
latter  being  merged  and  extinguished  by  the 
former. 

Judge  Napton  approached  the  same  ques- 
tion from  a  different  angle,  but  reached  the 
same  conclusion,  in  the  case  of  Minor  v.  Ed- 
wards et  al.,  12  Mo.  137,  loc.  cit  139  (49  Am. 
Dec.  121),  where  be  said: 

"What  acts  or  what  declarations  amount  to 
a  waiver,  is,  in  my  opinion,  a  question  of  law ; 
whether  such  acts  or  declarations  were  made 
or  performed  is  for  the  jury.  Bogart  v.  Kevins, 
6  Serg.  &  Rawle  [Pa.]  361 ;  St  Louis  Ins.  Ca 
V.  Kyle^  U  Mo.  278  [49  Aim.  Dec.  74]; 
Rhett  V.  Poe,  2  How.  481  [U  Lw  Ed.  388] ; 
Bank  of  TJtica  v.  Bender,  21  Wend.  643  [34 
Aon.  Dec.  281].  I  use  the  term  "waiver'  as  a 
more  convenient  one  than  the  term  'acceptance,' 
as  used  in  the  plea,  for  they  are  the  counter- 
part of  each  other.  An  acceptance  of  a  deed 
of  inferior  value  to  such  an  one  as  the  grantee 
Irs,  by  his  contract,  entitled  to,  as  a  compliance 
with  such  a  contract,  is  equivalent  to  a  waiver 
of  sudi  better  title." 

We  will  now  review  the  authorities  cited 
by  counsel  for  plaintiff  in  support  of  his  con- 
tention. 

The  case  of  Kirkpatrick  v.  Pease,  202  Mo. 
471,  101  S.  W.  661,  is  not  In  point  On 
page  492  of  202  Mo.,  on  page  657  qf  101  S. 
W.,  Judge  Lamm  expressly  declines  to  pass 
upon  the  question  here  presented,  because 
counsel  were  laboring  under  a  misapprehen- 
sion as  to  the  question  involved.    He  said: 

"But  without  deciding  whethw  a  vendee  might 
not  be  entitled  to  part  performance  with  sat- 
isfaction in  damages  for  the  part  not  performed, 
yet  it  is  sufficient  to  say  of  this  contention,  for 
the  purposes  of  this  case,  that  it  proceeds  upon 
a  misapprehension." 

Ndther  Is  the  case  of  Davis  y.  Barado- 
Ghlo  Beal  Estate  Co.,  115  Mo.  App.  327,  92 
S.  W.  113,  in  point  That  was  an  action  for 
damages  for  a  breach  of  contract  to  convey 
real  estate.  The  only  question  there  Involv* 
ed  was  whether  the  purchaser  could  main- 
tain an  action  for  damages  without  first  hav- 
ing tendered  performance  of  the  contract  on 
bis  part  before  bringing  the  suit. 

The  court  hdd  that  the  vendor's  agree- 
inent  to  convey  a  dear  title  and  the  vendee's 
agreement  to  pay  therefor  are  concurrent 
and  dependent  conditions,  so  that  the  latter 
must  have  tendered  performance  before  he 
had  a  right  of  action  for  damages  against 


the  former  for -failure  to  perfiorm  bis  part 
Hie  court  also  held  that  tha  vendee  had  the 
right  to  waive  the  provision  of  that  part  ot 
the  contract,  by  which  the  vendor  agreed  to 
convey  a  clear  and  unincumbered  title,  etc.; 
but  the  queetion  Involved  In  the  case  at  bar 
was  not  there  presented  or  iMussed  upon. 

The  case  of  Minor  v.  Edwards  et  aL,  12 
Mo.  137,  49  Am.  Dea  121,  has  been  consider- 
ed with  the  cases  cited  by  counsel  for  de- 
fendant; and  what  Is  there  said  dearl; 
shows  that  It  holds  diametrically  opposite 
to  what  Goonsel  for  plaintiff  contends  for. 

The  case  of  Oonover  v.  WardeU,  20  N.  J. 
Bq.  286,  was  a  suit  to  compel  the  perfbrm- 
ance  of  a  contract  already  performed  in 
part;  but  there  the  deed  was  accepted  under 
a  mistake  as  to  the  contents  or  effect  of  the 
deed.  In  that  case  the  court  held  that  the 
mistake  was  sufficient  grounds  for  equitable 
relief,  and '  decreed  spedfic  performance  of 
the  nwexecuted  parts  of  the  contract  to  con- 
vey. But  that  is  not  this  case.  Here  the 
plaintiff  knew  of  the  variance  between  the 
terms  oS  the  contract  to  convey  and  the 
covenants  In  the  deeds  before  be  accepted 
them,  and  insisted  that  they  be  made  to  har- 
monise before  acceptance,  but  being  unable 
to  induce  the  defendant  to  make  covenants 
of  the  deed  conform  to  the  terms  of  the  eon- 
tract,  the  plaintiff  acc^ted  the  deeds  under 
protest  and  Informed  the  former  tbat  he 
would  bring  this  suit  for  spedfic  perform- 
ance. 

The  case  of  Point  Street  Iron  Works  t. 
Simmons,  11  R.  I.  496,  announced  the  same 
rule  as  that  stated  in  Conovor  t.  Wardeil, 
supra. 

The  case  of  Earnhardt  v.  Clement,  137  N. 
C.  91,  49  B.  E.  49,  althon^  not  a  real  es- 
tate transaction,  seems  on  prindple  to  be  in 
point.  There  a  testator  contracted  to  be- 
queath certain  securities  to  the  plaintiff  in 
consideration  of  personal  services  rendered, 
but  Instead  of  doing  tbat^  be  bequeathed 
them  In  trust  for  her,  etc.  The  court  there 
held  that  the  reception  of  tbe  dividends  by 
the  plaintiff  for  a  number  of  years  under  the 
will  did  not  estop  her  from  maintaining  a 
suit  for  spedfic  performance  of  the  contract. 

In  that  case,  however,  the  court  did  not 
pass  directly  upon  the  question  Involved  In 
the  case  at  bar.  In  that  case  the  contention 
was  made  tbat  the  plaintiff  was  estopped 
from  claiming  the  securities  by  having  elect- 
ed to  accept  the  dividends  thereof;  but  the 
court  denied  that  contention  for  the  reason 
stated  that: 

"Before  the  doctrine  of  election  can  arise,  two  ' 
things  are  essential:  (1)  The  testator  must  give 
property  of  his  own;  and  (2)  he  must  profess 
to  dispose  of  property  belonging  to  his  donf+ 
(citing  case).  This  is  not  the  case  here.  Thert 
are  no  inconsistent  benefits.  By  receiving  the 
dividends  on  stock,  the  capital  of  which  she 
was  entitied  to  have  abedatdy,  ahe  only  ac- 
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cepted  part  of  what  wsi  her  doe,  aad  notUnc 
beyond  her  own." 

Bat,  as  preyionsly  Indicated,  the  question 
here  presented  was  not  presented  In  that 
case,  viz.  that  the  acceptance  of  the  divi- 
dends was  a  waiver  of  her  right  to  the  se- 
curities and  a  full  performance  of  the  terms 
of  the  contract,  which  was  merged  Into  the 
wUl,  and  that  it  alone  hespeaks  their  final 
and  last  agreement.  But  >e  that  as  it  may, 
it  seems  to  be  in  point. 

Trabue's  Heirs  ▼.  North,  9  Ky.  (2  A.  K. 
Harsh.)  361,  is  an  erroneous  citation. 

After  a  most  careful  consideration  of  the 
authorities  cited  by  learned  counsel  for  each 
party,  we  are  satisfied  that  practically  all 
of  them,  including  the  direct  mllngs  of  this 
coart,  sustain  the  contention  of  counsel  for 
defendant,  to  the  effect  thit  the  acceptance 
of  the  deeds  by  the  plaintifr  is  a  complete 
eiecntlon  of  the  contract  to  convey,  and  that 
It  is  merged  into  the  deeds  which  bespeak 
their  final  agreement,  imd  whatever  their 
rights  are  must  be  found  In  their  covenants. 

II.  Under  this  view  of  the  case,  it  becomes 
apparent  that  it  would  be  nsele«s,  if  not  im- 
proper, to  pass  upon  the  other  qnestloii% 
made  and  discussed  by  counsel  for  the  re- 
spective parties  in  their  able  and  eschanstlve 
briefs. 

For  the  reasons  stated,  the  judgment  of 
the  circuit  court  is  reversed,  and  the  peti- 
tion dismissed. 

The  foregoing  opinion  of  WOODSON,  J., 
is  adopted  as  the  opinion  of  the  court  in 
banc. 

BOND,  O.  J.,  and  WALBXR  and  ORAVBS, 
JJ.,  concur,  and  FARIS,  BLAIB,  and  WH/- 
LIAMS,  33.,  dissent 


In  re  SIXTH  STRBBT. 

KANSAS  cm  v.  MORRIS  et  aL 

(SnpreuM  Orart  of  Ifiasonri,  in  Banc.    Dec.  19, 
191&) 

L  EviDENCK  <s=>568(4),  671(7)— Opinioh  Evi- 
dence—Conclusivenkss. 
Expert  testimony  or  opinion  evidence  is  not 
conclusive  on  the  triers  of  fact  in  condemna- 
tion proceedings  as  to  the  value  of  the  land  tak- 
en or  damages  sustained.  ^ 

2.  EmIKKNT  DOICAIN  e=>222(l)— iNSTBTJOnONS 

— Wkioht  of  Testcmont. 
In  condemnation  proceedings  an  instruc- 
tion that  the  jury,  jn  estimating  the  value  and 
damage  to  the  property,  might  act  entirely  on 
their  own  knowledge  and  Judgment  and  disre- 
gard an  testimony,  was  erroneona,  as  falling 
to  state  as  a  condttion  precedent  ttiat  they 
conld  exclude  testimony  only  after  dne  consid- 
eration thereof. 


8.  niAi.  «B3aee(U)  -~  Bhsoiifeous  instbtw- 

noR— OmB  BT  OxBBB  IirsnrcoxioNS. 
As  «rroDeous  inatructiim  in  condemnation 
proceeding  that  in  estimating  the  value  and 
damages  Ute  jury  might  disregard  all  testimony 
and  act  on  their  own  judgment  was  not  cured 
by  other  instructions  inconsistent  and  contra- 
dictory thereto  given  for  other  parties. 

4.  Appeal  akd  SSbbob  «sa>1064(l)-RxviBW— 

CONTBADICTOBT    III8TKDCTI0N& 

Instructions  for  a  respondent  wliich  are  in- 
consistent entitle  appellant,  who  lias  served 
an  exception  to  them,  to  a  reversal  of  the  case 
if  Ills  interest  liad  been  prejudiced  had  the  Jury 
followed  the  one  rather  than  the  other. 

5.  Eminent  Domain  @=»107— Damages— Loss 
or  Pbofits,  Expenses  and  Dbxkeciation. 

In  condemnation  proceedings  an  owner  of 
land  is  not  entitled  to  recover  for  loss  of  prof- 
its in  bis  business  during  the  removal  of  his 
stock  of  goods  nor  for  the  expenses  or  for  de- 
predation caused  thereby. 

Blair  and  Graves,  JJ.,  dissenting. 

Appeal  from  CSrcnlt  Court,  Jaduon  Ooini- 
ty;  William  O.  aiiomes,  Jndge. 

Condemnation  proceeding  by  Kansas  City 
to  open  Sixth  Street,  under  Ordinance  No. 
27134.  From  a  Judgment  awarding  compen- 
sation, Morris  Max  and  others  appeal.  Re- 
versed and  remanded. 

Gooper,  Neel  &  Wright,  .Robert  B.  Booney, 
and  J.  W.  Dana,  aU  of  Kansas  City,  tor  ap- 
pellants T.  M.  James  A  Sons  China  Oa  and 
Max 

Frank  F.  Bnunbadk,  of  Kanaaa  City,  for 
appellant  Glover. 

E.  M.  HaiiMT,  City  Counselor,  and  J.  C. 
Petherbridge,  Asst  (Sty  Couns^or,  t>oth  of 
Kansas  City,  for  respondent  Kansas  City. 

Ingraham,  Gutlirle  &  Durliam,  of  Kansas 
City,  for  respondents  Mageatb  and  others. 

Sebroe^  Conrad  &  Sebree,  of  Kansas  Cltjt 
tor  respondent  Bntler. 

John  6.  Park,  of  Kansas  City,  for  respond- 
ents ABO  Fireproof  Warehouse  Co.  and 
others. 

H.  M.  IJangworthy  and  Frank  P.  Sebree, 
both  of  Kan.sas  City,  for  defendants  Chicago, 
B.  &  Q.  R.  Co.  and  another. 

BOND,  O.  J.  I.  In  this  appeal  from  a 
judgment  in  street  condemnation  proceedings, 
aU  of  the  appellants  and  their  friends  seem 
to  Iiave  favored  us  with  separate  briefs,  simi- 
lar in  quantity  to  the  pile  of  documents  sub- 
mitted to  a  famous  Jurist  who  decided  the 
case  without  reading  any  of  them.  How- 
ever, so  learned  was  the  defense  made  by 
the  legal  pundit  of  his  "aleatory  way  of  de- 
ciding law  debates  "that  the  Rabelaisian  sat- 
irist made  a  plea  for  his  pardon,  which  it 
is  not  certain  was  allowed.  Rabelais,  voL  3. 
p.  277,  Wains'  Ed.  Warned  by  the  meticulos- 
ity  of  itresent-day  critics  of  the  Judiciary,  as 
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well  as  by  the  idttall  of  ttw  noted  Jurist, 
we  have  condaded  It  ml^t  not  be  altogether 
proper  to  put  the  briefs  of  the  two  parties 
and  their  collaborators  In  separate  pUes  and 
"cast  dice"  for  the  result.  We  shall  there- 
fore eschew  the  ancient  precedent  (possibly 
valuable  for  quickness  of  dedsion  in  medie- 
val times)  and  do  what  we  can  to  extract,  the 
quintessence  of  the  contentions  from  the 
voluminous  briefs,  and,  mayhap,  in  that  way 
reach  the  very^  right  of  the  matter  presented 
by  this  appeal.* 

This  is  a  proceeding  begun  by  Kansas  City, 
Mo.,  In  pursuance  of  its  charter  and  an  au- 
thorizing ordinance  to  ascertain  damages 
and  benefits  for  opening,  widening,  and  estab- 
IlshlDg  Sixth  street  from  the  east  line  of 
Broadway  to  the  west  line  of  Grand  avenue, 
and  thence  one  block  south  to  Admiral  boule- 
vard.. The  machinery  of  the  circuit  court 
was  properly  set  in  motion,  and  the  issues 
were  tried  by  a  Jury  of  six  men.  Before, 
the  origination  of  this  proceeding,  the  peo- 
ple of  Kansas  City  had  voted  $4SO,000  of 
bonds  to  cover  the  assessments  against  the 
city  for  damages  to  property  that  might  be 
tak«i.  Tripartite  Interests  were  represented 
at  the  trial:  The  owners  of  the  land  con- 
demned seeking  adequate  eompensation,  the 
owners  of  the  land  benefited  seeking  a  Just 
assessment  of  the  charges  and  benefits,  and 
the  dty,  the  protagonist  of  the  Improvement 
After  a  prolonged  trial  and  the  add^pctioa  of 
evidence  <hi  the  part  of  the  various  parties 
Interested  In  support  of  their  respective 
claims,  instructions  were  given  and  refused 
upon  requests  by  the  respective  parties  and 
on  July  17,  1917,  a  verdict  was  rendMed  up- 
on all  the  Issues.  Thereafter,  on  October  4, 
1917,  the  court  permitted  the  Jury,  upaa  ad- 
ditional instructions,  to  amend  their  verdict, 
and  ordered  the  reilllng  of  all  motions  for 
new  trial  and  in  arrest,  and  subsequently 
overruled  the  same.  The  effect  of  this 
amended  verdict  simply  Increased  the  assess- 
ment against  the  dty ;  it  did  not  change  the 
finding  of  the  Jury  In  other  respects. 
■  Under  the  verdict  ?614,880.60  were  allow- 
ed as  damages  for  lands  and  property  taken, 
of  which  amount  there  was  assessed  against 
the  city  the  sum  of  $426,550,  and  the  remain- 
der was  assessed  against  owners  of  property 
in  the  benefit  district  From  this  Judgment  F. 
M.  James  &  Sons  China  Company,  Morris 
Max,  and  John  I.  Glover  duly  appealed,  and 
assigned  for  error:  The  giving  and  refusal 
of  instructions;  the  Imperfection  of  the  ver- 
dict; that  the  award  of  the  Jury  of  dam- 
nges  was  Inadequate  and  confiscatory;  the 
exclusion  of  the  testimony  of  J.  C.  James; 
that  the  court  erred  In  allowing  an  amend- 
ment of  the  verdict  of  the  Jury;  and  that 
the  verdict,  as  to  appellants,  was  not  sustain- 
ed by  the  evidence  on  the  trial. 

II.  It  is  insisted  that  the  Jury  was  erro- 
neously restricted  In  the  consideration, <)f  the 


testiinony  adduced,  by  the-  tertns.oC  the  fol- 
lowing instruction: 

"{QSS)  The  court  inatructs  the  Jury  that 
they  are  tha  exclusive  Judges  of  the  facts;  tiiit 
in  estimating  the  value  and  damage  to  property, 
if  any,  they  may  act  entirely  upon  their  own 
knowledge  and  judgment  and  may  disregard 
the  testimony  of  all  or  any  of  the  witnesses. 
The  testimony  of  witnesses  is  advisory  onl7 
and  the  testimony  of  none  of  the  witnesses  it 
binding  or  CMtclnsive  upon  the  Jury." 

It  is  used  on  bdialf  of  appdlants  that  the 
foregoing  Instruction,  in  terms  telling  ttie 
Jury  that  "they  may  act  entirely  apoa  their 
own  knowledge  and  Judgmoit  and  may  disre- 
gard the  testimony  of  all  or  any  of  the  wit- 
nesses," was  necessarily  prejudicial  to  them 
In  that  the  Jury  were  warranted  thereunder 
in  ezduding  from  their  view  any  considera- 
tion of  the  relevant  testimony  of  expert  wit- 
nesses Introduced  by  appellants  whldi  tended 
to  show  tliat  tha  property  owned  by  them 
was  damaged  in  a  substantially  larger  snm 
than  the  amount  awarded  by  the  Jury. 

[1]  That  exi>ert  testimony  or  opinion  evi- 
dence is  never  condusive  np<»i  the  triers  ot 
the  fact  is  a  pr(^>08ltlon  snpiwrted  by  all  tlie 
text-writers  and  is  the  settled  law  of  this 
state.  The  only  effect  of  sudi  evidence  is 
Informatory  and  advisory,  bnt  It  Is  as  com- 
petent and  relevant  for  that  purpose  and  to 
that  extent  as  any  other  evidence  given  by 
a  competent  witness  as  to  a  matter  of  fact 
lying  within  his  own  kaow ledge;  and  while 
the  Jury  may  disregard  the  testimony  of  ex- 
perts, if  dlsproven  by  their  own  experience 
and  knowledge  or  otherwise,  they  cannot  do 
BO  without. first  considering  and  weighing  It 
and  testing  its  credibility  by  their  own  knowl- 
edge and  experience  and  by  comparison  with 
ail  other  evidence  of  a  contrary  import'  It 
would  be  quite  illogical  to  say  that  the  Jury 
are  compelled  by  law  to  listen  to  expert  or 
opinion  evidence,  and  then,  at  the  end  of  the 
trial,  without  any  consideration  or  weighing 
of  the  testimony  thus  adduced,  render  their 
Judgment  solely  In  accordance  with  their 
own  personal  views  of  the  matter  In  con- 
troversy. 

[2]  The  fault  with  the  instruction  under 
review  is  that  It  failed  to  state,  as  a  condi- 
tion precedent  to  the  right  of  the  Jury  to  "dis- 
regard the  testimony  of  all  or  any  of  the  wit- 
nesses," that  they  could  only  exdude  such 
testimony  from  their  view  after  due  consider- 
ation and  giving  it  that  weight  which  it  was 
entitled  to  have,  according-  to  their  own 
"knowledge  and  Judgment"  and  taken  In  con- 
nection with  the  other  testimony  In  the  case. 
In  other  words,  the  correct  rule  la  that  tlie 
Jury  must  first  consider  and  weigh  anch  tes- 
timony as  an  integral  part  ot  all  the  evidence 
bearing  on  the  issues  on  tiielt  and  as  com- 
pared with  their  own  knowledge  on.  the  sub- 
ject from  viewing  the  premises,  and  If,  after 
Uius  recording  It,  they  are  not  satisfied  of  Iti 
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truth,  then  they  may  dba«gard  It  This  baa 
been  repeatedly  decided  5y  this  court  Kaa- 
Eas  dty  V.  mil,  80  Mo.  loc  dt  680!  Hidl  t. 
St.  lionls  aty.  1S8  Mo.  loc.  dt  627,  40  S.  W. 
89,  42  U  R.  A.  753;  Kansas  City  ▼,  Bolrd,  9S 
Mo.  loc.  dt  218,  U  &  W.  243,  662;  Kansas 
City  ▼.  Butterfleld.  88  Mo.  646,  1  S.  W.  831; 
Met.  St  By.  T.  WaMi,  197  Mo.  lo&  dt  421, 
M  S.  W.  860.  The  above  Instruction  was 
given  at  the  reqnest  of  the  owners  of  prop- 
erty in  the  benefit  dlstrtet  who  were  Inter- 
ested In  minimizing  the  amonnt  to  be  fonnd 
by  the  jury  as  damages  fbr  the  taking  of 
property  of  appellants.  It  was  prejudicial 
because  the  record  shows  that  appellants 
gave  evidence  tending  to  show  a  substantial- 
ly larger  amount  of  damages  caused  by  the 
appropriation  of  thdr  property  than  was 
allowed  by  the  Jury,  The  Instruction  un- 
der review  told  the  Jury  that  without  any 
previous  consideration  whatever,  they  might 
discard  all  such  evidence  and  render  a  ver- 
dict solely  upon  the  Initiative  of  "their  own 
knowledge  and  Judgment."  We  conduds 
that  the  instruction  misstated  the  law  to  the 
possible  prejudice  of  appellants,  and  there- 
fore, unless  the  error  therein  was  cured,  the 
Judgment  as  to  appellants  must  be  reversed, 
and  the  cause  remande4> 

It  la  argued,  however,  on  the  part  of  the 
dty  and  the  owners  of  property  In  tbie  bene- 
fit district,  that  the  above  instruction  was 
not  Inconsistent  with  instructions  G-l,  given 
by  the  dty,  and  Q-60  given  on  behalf  of  the 
owners  of  iwoperty  In  the  benefit  district. 

[S]  In  O-l  the  Jury  were  told,  tft  substance, 
that  their  verdict  should  be  rested  upon  con- 
sideration of  all  the  evidence  in  the  case  In 
connectloa  with  their  own  Judgment  In 
G-SO  they  were  simply  UAd  they  were  the 
Judges  of  the  credibility  of  witnesses,  and 
not  bo«od  by  any  testliBOOiy  as  to  damages 
against  thidr  own  Judgment  and  conviction. 
The  three  instmctlooa  were  given  on  behalf 
of  the  parties  having  Interests  hostile  to  ap- 
pellants In  this  case.  Those  which  respond- 
ent relied  on  as  curing  the  error  of  the  first 
are  not  complementary  and  supplementary 
instructions,  and  hence  curative  of  another 
which  might  have  been  wanting  in  some  ele- 
ment suiq;>lied  by  the  latter.  But  they  are 
directly  inconsistent  vrlth  Instruction  0-3S, 
given  on  the  same  side  of  the  case.  When 
that  Is  the  case,  the  rule  warranting  the  cur- 
ing of  a  fault  in  one  instruction  by  language 
contained  in  another  has  no  application  what- 
ever. In  the  case  at  bar  the  two  latter  in* 
structions  did  not  undertake  in  any  way  to 
amend,  complete,  or  supplement  omissions 
in  the  first,  but  bluntly  stated  a  contradictory 
rale  for  the  guidance  of  the  Jury. 

[4]  The  law  is  established  in  this  state 
tliat  instructions  for  a  respondent  which  are 
inconsistent  entitle  an  api)ellant  who  has 
fuived  an  exception  to  them  to  a  reversal  of 
tbe  case  if  his  intorest  would  have  been  pred- 


'udloed  had  the  Jury  foUowe4  the  one  raHwr 
than  the  other.  For  It  can  never  be  known, 
without  the  art  of  divination,  not  enjoyed  by 
appellate  courts,  which  of  the  two  Inconsis- 
tent or  contradictory  instructions  the  Jury 
followed  in  making  up  thdr  verdict  The 
law  on  this  subject  is  thus  stated: 

"The  rule,  reading  together  all  the  instrnc- 
tlona  given  In  a  case,  warrants  the  gupplement- 
ing  of  an  imperfect  by  a  perfect  instruction, 
or,  in  other  words,  the  caring  of  omissions  in 
one  inatrnction  by  a  eomidete  and  correct  state- 
ment .In  another  one;  bnt  it  does  not  go  to  the 
extent  of  holding  that  an  Instroction  given  for 
respondent  which  la  radically  wrong — ^that  ia, 
perverts  tJie  law  or  prejudges  the  facts— can 
be  cured  by  aDother  on  behalf  of  the  same  party 
which  is  free  from  the  vice  of  the  former. 
8Dch  repugnant  directions  afford  no  guide  to 
the  jury,  nor  can  it  l>e  presumed  that  they  fol- 
lowed one  rather  than  the  other."  Tawney  y. 
United  Rya.  Co.,  262  Mo.  loc.  dt  610,  172  S. 
W.  10. 

See,  also,  lAim  ▼.  Maaslllon  Bridge  Co.,  73 
Mo.  App.  loc.  dt.  118,  anh  cases  cited;  Py- 
burn  V.  Kansas  City,  166  Mo.  App.  loc.  dt 
152.  148  S.  W.  103,  and  cases  dted;  Flynn  v. 
Union  Bridge  Co.,  42  Mo.  AdP-  loc  dt  637, 
and  cases  dted. 

The  antagonism  between  the  instruction 
quoted  above  and  the  other  two  on  which  re- 
spondent relies  to  cure  the  vice  of  the  first 
is  this:  By  the  first  instructioo  (G-88)  the 
Jury  were  distinctly  and  explidtly  told  that 
in  making  up  their  verdict  on  the  pivotal 
point  of  the  value  and  damages  to  property 
— the  sharp  question  in  issue  between  the 
three  parties  to  this  Utigatton— Oiey  might 
base  their  estimate  "entirely"  upon  thdr  own 
view  and  might  "disregard  the  testimony  of 
all  or  any  of  the  witnesses."  A  clearer  au- 
thority to  the  Jury  to  evolve  a  verdict  from 
the  solitude  of  their  own  consdousness  could 
not  have  been  expressed  in  terms.  On  the 
other  hand,  the  two  instructions  given  on 
behalf  of  respondents  (the  dty,  and  the  prop- 
erty owners  in  the  district)  told  the  Jury,  In 
efl'ect  that  they  could  only  use  their  own 
knowledge  and  Judgment  in  ooHtiection  iotth 
all  the  evidence  in  the  case."  (Italics  ours.) 
This  Is  a  correct  statement  of  the  law,  but  it 
was  diametrically  opposed  to  the  statement 
contained  in  instruction  G-38;  for  in  that 
instruction  the  Jury  was  pointed,  as  the  sole 
source  of  a  proper  verdict  to  the  suggrestions 
of  their  own  intelligence,  without  any  regard 
whatever  to  the  testimony  of  all  or  any  one 
of  the  witnesses. 

Our  conclusion  is  that  fbr  the  error  in  ^v- 
Ing  instruction  G-88  in  contradiction  oif  the 
correct  rule  stated  In  the  other  two  instruc- 
tions for  the  same  party,  the  Judgment  in 
this  case  must  be  reversed,  and  the  cause 
remanded. 

III.  As  this  cause  must  be  retried,  it  is 
proper  to  rule  on  the  Instructions  of  the  court 
on  the  measure  of  damagea.    The  lastruc- 
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tl<»8  beating  on  tbe  me«i8ure  of  damages, 
complained  of  by  appellants,  aeem  to  be  in 
strict  accord  with  the  rulings  of  this  court. 
St  Louis  T.  Ballroad,  26d  M».  loc.  cit  701, 
707, 182  S.  W.  760.  L.  B.  A.  1016D,  713,  Ann. 
Oas.  1818B,  881,  and  cases  dted;  St.  !•., 
etc.  By.  V.  Knapp-Stout  Co.,  160  Mo.  loc  dt 
412,  61  S.  W.  300,  and  cases  cited ;  Railroad 
T.  Beal  Estate  Co.,  204  Mo.  loc  <dt  675,  103 
S.  W.  519,  and  cases  cited. 

[6]  The  queetlon  received  careful  and  dis- 
criminating consideration  by  Faris,  J.,  in  the 
case  first  cited  above  (266  Mo.  701,  707,  182 
S.  W.  750,  L.  B.  A.  19160,  713,  Ann.  Gas. 
1918B,  881,  supra)  which  dealt  seriatim  with 
tbe  three  contentions  of  api)ellant  in  this 
case,  t  e.:  (a)  Where  damages  were  allow- 
able for  the  removal  of  a  stock  of  goods  from 
the  land  condemned  to  a  new  location;  (b) 
for  depredation  In  value  caused  by  audi 
removal  and  relnstallment ;  and  (c)  for  In- 
Jury  to  the  business  of  respondent  on  account 
of  interruption  and  cessation  during  removal. 
Judge  Farts  held  tl)at  none  of  these  was  em- 
braced in  the  Just  compensation  guarahteed 
In  such  cases  by  the  Constitution,  basing  his 
condusion  upon  the  settled  law  of  this  state, 
the  authority  of  standard  text-writers,  and 
the  adjudged  cases  elsewhere  (with  possibly 
one  exception),  condudlng  his  review  in  the 
following  terms: 

"We  therefore  hold,  in  consonance  with  the 
great  weight  of  authority  everywhere,  that  re- 
spondent was  not  entitled  to  recover  for  loss 
of  profits  in  its  busiaess  doring  the  removal 
of  its  stock  of  goods,  nor  for  the  expense  of  the 
removal  of  its  stock  of  gdods  and  personal 
property,  as  contradistinguiBbed  from  fixtures, 
from  its  old  location,  whidi  was  condemned,  to 
a  new  location,  nor  for  the  depreciation  in 
value  of  such  personal  property  and  stock  of 
goods,  caused  by  such  removal  and  reinstalla- 
tion." St.  Louis  V.  Bailroad,  286  Mo.  loc.  dt. 
706,  182  S.  W.  754,  L.  R.  A.  1916D,  713,  Ann. 
Cas.  1918B,  881. 

Under  the  doctrine  thus  announced,  the 
trial  court  did  not  err  in  its  instructions 
bearing  on  the  measure  of  damages,  nor  did 
it  err  in  excluding  tbe  testimony  of  Mr.  James 
as  to  the  damage  suffered  by  the  cessation 
and  interruption  of  his  business  and  the  re- 
moval of  bis  stock  in  trade. 

The  other  errors  assigned  by  the  learned 
counsel  for  appellant  need  not  be  discussed, 
since  they  relate  merdy  to  procedural  mat- 
ters and  are  not  lUcdy  to  arise  on  a  retrial 
of  the  cause. 

For  the  foregoing  reasons,  the  Judgment 
against  appellants  la  reversed,  and  tbe  cause 
remanded  for  further  proceedings  in  conform- 
ity with  this  opinion.    It  is  so  ordered. 

WALKSai,  FABIS,  and  WILLIAMS,  JJ., 
concur. 
WOODSON,  J.,  concurs  In  result 
BLAIB  and  GRAVES,  JJ.,  dissent 


SOUTHBBN  BBAI.  BSTATB  *  7INAN- 

CIAL  CO.  V.  HANKERS'  SUBETX 

GO.     (No.  20480.) 

(Supreme  Court  of  Missouri,  in  Banc    Dec  19, 
19ia) 

1.  TaiAi.      «=3282(129    —    iNSTanonoirs   — 

EVIDBNOK. 

In  action  on  contractor's  surety  bond,  de- 
fendant's requested  instruction  on  measure  of 
damages,  predicated  on  the  view  that  the  evi- 
dence shows  plaintiff's  violation  of  a  building 
contract  so  as  to  release  surety  from  injury  to 
plaintiff  by  reason  of  its  overpayments  to  con- 
tractor, was  properly  refused,  where  the  un- 
disputed evidence  showed  that  plaintiff  had  not 
overpaid  contractor. 

2.  Pbiwcipai  and  Subett      «=»117— Surett 
ON  GoNTBACToa's  Bond— MxASTTBE  of  Dau- 

AOXS. 

In  action  upon  contractor's  surety  bond, 
plaintiff  might  recover  amounts  paid  by  it  for 
contemplated  plant  in  excess  of  contract  price, 
reduced  by  amounts  paid  by  it  to  eontraetor  in 
excess  of  contract  percentage  of  value  of  work 
and  material  in  place  at  contractor's  abandon- 
ment 

3.  New  Tbiai.    ^»75(8)— Vkbdiot  nr  Disbe- 

OABD  OF  iNBTBUCnON— STATCnS. 

Under  Rev.  St  1900,  i  2022,  a  verdict  in 
action  on  contractor's  bond,  whidi  by  mistake 
or  in  disregard  of  instruction  was  only  about 
one-half  of  the  amount  shown  to  be  due  bj 
plaintiff's  uncontradicted  evidence,  could  not  be 
permitted  to  stand. 

Blain,  J.,  dissenting. 

Appeal  from  St  Louis  Clrcoit  Court; 
Charles  B.  Davis,  Judga 

Action  by  Southern  Beat  Estate  &  Flnand- 
al  Company  against  the  Bankers'  Surety 
Company.  Judgment  for  plaintlft  for  part 
of  the  relief  demanded,  and  It  appeals.  Re- 
versed and  remanded,  with  directions. 

This  Is  the  second  time  this  case  has  reach- 
ed this  court  The  opinion  written  <ni  the 
former  appeal  is  reported  -in  184  S.  W.  1030, 
which  reversed  and  remanded  the  cause  for 
another  triaL 

The  facts  are  practically  undisputed,  but 
the  contest  centers  around  two  legal  pioiMsi- 
tions,  which  wUl  be  presently  stated. 

When  the  mandate  of  this  court  reached 
the  circuit  court,  the  plaintUT  ffled  an  a-mnid- 
ed  petition,  setting  up  the  building  contract 
entered  into  between  tbe  plaintUT  and  the  E. 
H.  Abadie  Company,  a  contractor,  whereby 
the  latter  undertook  "to  provide  all  of  tbe 
materials  and  perform  all  the  work  for  the 
steam  heating,  ventilating  and  power  plant 
for  a  hotel  and  theater  building  being  erected 
on  the  northeast  comer  of  Seventh  and  Mar- 
ket streets,  in  the  dty  of  St  Louis,"  for  the 
sum  of  160,000  "to  be  paid  in  installmoits 


«s»For  etbar  eaaw  n*  sum  tople  and  lonr-MOUBBB  In  all  K*y-Mumb«r«d  DIgast*  aa4  Intans 
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on  the  15th  day  of  eacA  month  of  ninety  per 
cent,  of  the  work  In  place  during  the  preced- 
ing month,  according  to  the  certificate  of  the 
architect,  the  final  paymoit  to  be  made  thirty 
days  after  the  completioa  of  the  work  Includ- 
ed In  the  contract" 

Counsel  for  the  plaintiff  correctly  states 
the  case  substantially  in  the  f<dlowlng  lan- 
guage: 

"The  amended  petition  pleaded  the  bond  en- 
tered into  between  Abadie  Company,  as  prin- 
cipal, and  defendant,  as  sarety,  and  the  plain- 
tiff aa  oUIgee,  wherein  defendant  agreed  to  keep 
the  plaintiff  'harmless  and  indemnified  from  and 
against  all  imd  every  claim,  demand,  judgments, 
liens  and  mechanioa'  liens,  costs  and  fees  of 
every  description,  incurred  in  suits  or  otherwise, 
that  might  be  had  against  it  or  against  the 
buUdlng  to  be  erected  under  said  contract,  in- 
cluding such  alterations  and  to  repay  to  the 
said  plaintiff  all  sums  of  money  which  it  might 
pay  to  other  persons  on  account  of  work  and 
labor  done,  or  materials  furnished  on  or  for 
Mid  buildings  by  reason  of  the  failure  on  the 
part  of  the  said  IS.  H.  Abadie  Company  to 
pay  to  said  plaintiff  aU  damages  it  might  sus- 
tain and  aU  forfeitures  to  whidi  it  might  be  en- 
titled by  reason  of  the  nonperformance  or  mal- 
performance  on  the  part  of  said  E.  H,  Abadie 
Company  of  any  of  the  covenants,  conditions, 
stipidations  and  agreements  of  said  contract  in- 
cluding such  alterations  and  additions.'  Ihe 
penalty  of  the  bond  is  $15,000.  Said  bond 
further  provided  that  the  parties  might  by 
agreement  make  alterati<m8  and  additions  to 
said  contract  provided  the  additional  cost  there- 
of did  not  exceed  $5,000.  Thereafter  an  amend- 
ment to  the  bond  was  agreed  upon  by  the  par- 
ties whereby  alteraticHis  and  additions  to  said 
contract  might  be  made  to  the  amonnt  of  $16,- 
OOO  without  any  other  or  further  consent  of  the 
surety. 

"The  amended  petition  further  pleaded  that 
additions  were  made  to  said  contract  at  a  cost 
of  $S,963.S6,  the  partial  performance  of  the  con- 
tract, and  the  abandonment  thereof  by  the 
contractor  after  payment  by  plaintiff  to  said 
contractor  of  $(^,502.60,  upon  certificates  of 
the  architect,  and  that  said  amonnt  constituted 
approximately  90  per  cent,  of  the  value  of  the 
work  and  materials  in  place  on  said  building  to 
said  time;  that  thereafter  plaintiff  paid  on  ac- 
count of  materials  furnished  on  the  order  of  the 
contractor  and  incorporated  in  the  building  to 
various  petaons  and  corporatloDS  the  sum  of 
$2,432ii0;  that  plaintiff  paid,  on  account  of 
mechanics'  lien  Judgments  agtunst  said  building 
on  account  of  material  furnished  to  said  con- 
tractor, the  aggregate  sum  of  $9,468.21;  that 
the  cost  to  plaintiff  to  complete  said  contract 
was  $5,607.24,  a  total  cost  to  plaintiff  over  and 
above  the  omtract  price  of  $68,962.98,  of  $11,- 
004.47,  for  which  amount  with  interest  plaintiff 
prayed  judgment. 

"Defendant  answered,  admitting  the  execution 
of  the  contract  and  btmd  and  the  terms  there- 
of, and  aa  an  affirmative  defense  pleaded  a  vio- 
lation of  the  provisions  of  the  contract  in  that 
plaintiff  tfrerpaid  the  contractor.  Other  af- 
firmative defenses  wears  set  out  in  said  answer, 
but  were  apparently  abandoned  by  defendant  at 
the  trial,  aa  no  evidence  waa  offered  br  defend- 


ant and  no  instructiims,  save  on  the  4]u«sti<Mi  of 
overpayment  to  the  contractor. 

"nie  defendant  offered  no  evidence  at  the 
trial,  and  that  introduced  by  plaintiff  was  to 
the  effect  that  the  contract  waa  breached  by  the 
contractor ;  that  the  money  paid  the  contractor 
before  the  breach  was  90  per  cent,  or  less  of 
the  value  of  the  work  in  place;  that  all  of  the 
money  paid  to  others,  including  that  expended 
to  complete  the  contract,  was  paid  for  materials 
which  actually  went  into  the  building  in  the 
performance  of  the  contract. 

"Frederick  O.  Bonaack  testified  that  he  was 
the  architect  designated  by  the  contract  of  the 
iwrties  and  the  performance  of  which  the  bond 
in  suit  was  executed  to  secure;  that  bis  par- 
ticular duty  was  to  see  that  the  work  was  done 
according  to  plans  and  specifications;  that,  in 
pursuance  of  this  duty,  he  was  on  the  building 
almost  every  day  and  had  Samuel  C.  Black,  hia 
superintendent,  representing  him  there  aU  of 
the  time.  Mr.  Bonaack  testified  to  the  addi- 
tions and  alterationB  made  to  the  contract  com- 
monly known  as  'extras,'  being  plaintiff's  Ex- 
hibits E-F,  Exhibits  G-H,  Exhibits  I-^,  Es- 
hibite  K-L,  Exhibits  M-N,  Exhibits  0-P. 
The  aggregate  amount  of  these  'extras'  was  the 
$8,963.98,  constituting  the  additions  to  the  orig- 
inal contract 

"He  further  testified,  as  to  his  method  of  de- 
termining the  amount  of  money  to  be  paid  to 
the  contractor,  that  on  each  month  the  con- 
tracts would  submit  a  statement  to  hIa  office 
of  the  amount  of  work  he  did  during  the  month 
past ;  that  he  (Bonaack)  had  his  superintendent 
and  the  representative  of  the  owner  on  the  work 
to  check  up  this  statement  after  which  he 
checked  it  himself  and  determined  to  what  ex- 
tent It  was  correct;  that  in  arriving  at  this 
amount  he  to<A  into  consideration  the  amount 
of  work  that  had  been  done  according  to  the 
best  of  his  ability  and  that  he  allowed  liim 
ninety  per  cent,  of  the  amount  thereot 

"In  connection  with  the  testimony  of  the 
architect  Mr.  Btmsack,  as  to  his  manner  of 
making  this  computation,  plaintiff  offered  in 
evidence  his  certificates  Identified  by  blm  aa 
plaintifTs  Exhibits  Q,  R,  fi,  T,  U,  V,  W,  X,  Z, 
AA,  BB,  respectively,  stating  that  each  of  them 
represented  90  per  cent  or  less  of  the  work  in 
place  at  the  time.  EJach  of  these  certificates  had 
appended  thereto  an  acknowledgment  of  receipt 
of  the  m<Hiey  called  for  therein  by  the  contrac- 
tor, said  receipts  being  admitted  by  defendant 
to  be  genuine,  showing  payment  to  said  con- 
tractor on  account  irf  said  contract  of  the  sum 
of  $62,502.6a 

"He  further  Identified  the  wdera  on  the  own- 
er to  pay  various  amounts  to  materialmen,  same 
being  plaintiff's  Exhibits  CC,  DD,  and  EE,  and 
stated  that  these  amounts  were  paid  and  that  • 
the  material  they  represented  went  into  the 
buUdlng  under  the  Alwdie  contract 

"On  cross-examination  be  testified  that  the 
incompleted  portion  of  the  contract  would  not 
bear  ti>e  same  ratio  to  the  entire  work  as  the 
.$5,607.24  which  it  cost  to  complete  would  bear 
to  the  entire  contract  price,  because  it  would 
cost  more  labor  to  take  hold  of  a  job  in  that 
condition  and  finish  it  than  it  would  have  cost 
the  original  contractor  to  complete  it 

"Samuel  C.  Black  confirmed  Mr.  Bonsack's 
statements  as  to  his  employment  in  connection 
with  the  Abadie  contract;  that  the  money  paid 
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direct  t»  the  materialmen  after  Abedle  aban- 
doned the  contract  covered  specified  articles 
whidi  went  into  the  bailding.  He  likewise  con- 
firmed Mr.  Bonsack'a  statement  that  both  he 
and  BMisadk  diecked  over  Abadie's  statements 
and  determined  from  an  examination  of  the 
work  itself  how  much  was  due,  aud  that  the 
amounts  allowed  were  based  on  estimates  of 
UO  per  cent  of  the  work  In  place  and  that  the 
$62,500  paid  Abadie  represented  90  per  cent 
of  the  actual  work  and  materials  in  place. 

"He  further  testified  to  the  amount  it  cost  to 
complete  the  contract,  some  $5,600,  he  said; 
that  he  participated  tn  buying  the  materials  and 
employing  the  labor  to  complete  the  contract; 
and  that  this  amount  was  the  fair  and  reasona- 
ble cost  of  the  work,  though  it  was  probably 
considerably  more  than  it  would  have  cost  the 
contractor  if  he  had  finished  it,  without  allow- 
ing his  work  to  laz;  that  the  contractor  had 
allowed  his  work  'to  laz.' 

"Mr.  Bonsack,  on  further  examination,  testi- 
fied that  the  work  was  done  during  the  panic 
of  1907,  money  was  hard  to  get,  and  the  con- 
tractor was  not  overpaid  at  any  time;  that  at 
the  time  the  contractor  quit  the  work  was  vir- 
tually complete,  minor  details  only  to  be  fin- 
ished up ;  and  that  the  $62,500  paid  to  Abadie 
represented  90  per  cent  or  less  of  the  work  and 
materials  in  place. 

"The  deposition  of  E>dward  A.  Richards  was 
offered,  wherein  he  testified  that  be  was  a  me- 
chanical engineer  end  was  employed  by  the 
plaintiff  to  superintend  the  erection  of  the 
building  in  question ;  that  Mr.  Black,  acting 
for  Mr.  Bonsack,  the  architect,  assisted  him  in 
overseeing  the  Abadie  contract;  that  after 
Abadie  abandoned  the  contract  tiie  work  was 
completed  under  the  direction  of  himself  and 
Mr.  Black  according  to  the  original  plans  and 
specifications;  that  he  and  Black  employed  the 
labor  at  union  wages,  and  bought  the  material 
at  the  lowest  price  obtainable,  taking  competi- 
tive bids  therefor ;  that  he  and  Black  both  kept 
records  of  the  moneys  expended,  which  records 
were  exactly  alike;  and  that  he  had  recently 
examined  Black*s  book,  and  he  identified  the 
item  constituting  the  architect's  certificate  of 
the  cost  of  completion  as  the  amounts  actually 
expended  in  the  work,  stating  in  each  instance 
what  the  article  was  which  was  so  purchased. 
His  own  record  had  been  destroyed. 

"The  payment  by  plaintiff  of  mechanics'  lien 
judgments,  due  to  the  failure  of  the  contractor 
to  pay  for  labor  and  material,  was  shown ; 
same  with  interest  and  costs  totaling  $9,002.06. 

"Mr.  Joseph  E.  Martin,  secretary  of  the  plain- 
tiff company,  testified  to  the  payment  of  the 
mechanics'  lien  judgments  and  of  an  attorney's 
fee  for  $460  for  the  defense  thereof. 

"Both  parties  offered  instructions  to  the  Jury 
on  the  measure  of  damages.  The  instruction  of- 
fered by  plaintiff  and  given  by  the  court  is  as 
follows : 

"  The  court  instructs  the  jury  that  if  you 
find  In  favor  of  plaintiff  that  you  will  assess  its 
damages  in  the  manner  following: 

"  '(a)  If  you  find  from  the  evidence  that  the 
E.  H.  Abadie  Company  abandoned  its  contract 
before  completing  the  work  it  undertook  to  per- 
form, and  if  you  further  find  from  the  evidence 
that  thereafter  the  work  was  completed  by 
plaintiff,  then  you  must  find  and  determine  from 
the  evidence  the  reasonable  cost  necessarily  in- 


curred by  plaintiff  to  complete  the  heating  anil 
ventilating  plant  covered  in   the  contract  be-  I 
tween  plaintiff  and  the  said  El  H.  Ahadie  Com-  I 
pany  and  the  amendments  thereto. 

"  '(b)    If  you  farther  find  from  the  evidence  that  ' 
the  E.  H.  Abadie  Company  purchased  materials 
or  incurred  indebtedness  for  labor,   for  which  I 
materials  and  labor  the  said  Abadie  Company  did  I 
not  pay,  and  if  you  further  find  from  the  evi-  ' 
dence  that  said  materials  were  used  in  and  be- 
came a  part  of  the  said  heating  and  ventilating 
system  contracted  to  be  erected  by  said  Abadie  i 
Company,  and  that  aaid  labor  was  employed  on 
said  work,  then  yon  must  find  from  the  evidence 
the  amount  of  the  claims  thus  incurred  by  the 
aaid  B.  H.  Abadie  Company  and  not  paid  by  it, 
whether  said  claims  were  reduced  to  judgmeot  , 
in  the  form  of  mechanics'  lien  or  not 

"  '(c)  If  you  find  from  the  evidence  tlutt  there 
were  daima  unpaid  by  said  Abadie  Company, 
and  U  you  farther  find  from  the  evidence  that 
some  of  said  claims  were  reduced  to  judgment  in 
the  form  of  mechanicET  lien,  then  ybu  will  add 
to  the  principal  sum  of  sndi  judgments  so 
found  from  the  evidence  the  court  costs  incurrei! 
in  each  case  and  allow  the  plaintiff  interest  on 
said  judgment  and  costs  from  the  date  of  entrr 
of  the  judgment  in  each  case  at  the  rate  of  •> 
per  cent  per  annum  up  to  this  date.  Ton  will 
also  allow  the  plaintiff  the  reasonable  amoxmt  of 
any  attorney's  fees  paid  by  it  to  its  counsel  in 
connection  with  said  mechanics'  liens. 

"  '(d)  If  you  find  from  the  evidence  that  the 
contractor,  the  E.  H.  Abadie  Company,  aban- 
doned its  work  before  the  com^rietion  thereof, 
and  if  yon  further  find  from  the  evidence  that 
the  work  was  completed  by  the  plaintiff,  then 
you  must  find  from  the  evidence  the  total  cost  of 
the  heating  and  ventilating  plant  contracted  for 
to  plaintiff,  which  cost  yon  will  determine  by 
adding  to  the  amount  of  money  you  find  from 
the  evidence  that  the  plaintiff  paid  the  E2.  H. 
Abadie  Company  before  it  aliendoned  the  work 
the  reasonable  cost  to  plaintiff  to  complete  the 
work,  as  found  by  yon,  pursuant  to  paragraph 
(a)  of  this  instruction.  If  the  total  cost  thus 
ascertained  to  idaintiff  was  less  than  the  con- 
tract price,  with  the  extras  authorised  tiiere- 
under  added,  then  you  will  credit  the  defendant 
with  the  difference  between  the  actual  cost  to 
plaintiff  and  said  contract  price  and  credit  the 
amount  thus  found  In  favor  of  the  defendant 
and  deduct  same  from  any  amounts  you  mar 
find  pursuant  to  this  instruction  in  favor  of  the 
plaintiff; 

'"(e)  If  yon  find  from  the  eivldenca  that  the 
contractor  abandoned  the  work  before  the  com- 
pletion of  bis  contract,  and  if  you  further  find 
from  the  evidence  that  plaintiff  made  payments 
to  the  said  contractor  after  the  work  progressed 
and  before  it  abandoned  its  contract,  then  yon 
must  determine  from  the  evidence  whether  the 
amount  so  paid  by  the  plaintiff  to  the  contrac- 
tor was  in  excess  of  90  per  cent  of  the  value  of 
the  work  and  materials  in  place  in  the  structure 
at  the  time  of  its  abcmdonment  by  the  contrac- 
tor, and  if  you  find  from  the  evidence  that  the 
plaintiff  did  pay  to  the  contractor  more  than 
90  per  cent  of  the  value  of  work  and  materials 
in  place  as  above  stated,  then  yon  will  deter- 
mine from  the  evidence  the  amount  of  money 
paid  by  the  plaintiff  to  said  contractor  in  ex- 
cess of  said  90  per  cent,  and  the  amount  thus 
found  must  also  be  credited  to  the  defendant 
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and  deduct^  frotn  uu  unonmt  that  yott  find 
due  the  plaintiff,  puraoant  to  the  pnrioaa  para- 
graphs of  thia  instructioii. 

"  The  conrt  further  instructs  yon  that  in  no 
•vent  can  70U  find  in  favor  of  the  plaintiS  in 
the  principal  emn  of  more  than  $11,046.47,  the 
amount  sued  for  in  this  case,  and  interest  on 
the  mechanics'  liens  from  the  date  of  the  pa;- 
ments  thereof  to  this  date.' 

"The  defendant  requested  the  following  In- 
(traction,  which  was  refused  by  the  conrt: 

"The  conrt  Instnicts  the  jury  that  the  lia- 
bility of  the  defendant  herein,  if  yon  find  there 
is  any  liability,  is  the  dUterence  batweea  the 
total  amoont  <^  money  expended  by  plaintiff 
on  the  contract  referred  to  in  the  evidence  and 
$68,807.26  being  the  gross  contract  price,  which 
amount,  however,  is  subject  to  a  credit  of  any 
payment,  if  any,  made  by  the  owner  to  the 
contractor  in  excess  of  00  per  cent  of  the  value 
of  the  work  and  materials  in  place  at  the  time 
of  the  abandonment  of  the  contract  by  the 
Abadie  Company  with  reference  to  the  entire 
contract  price,  wUdt  means  that  U  90  per  cent. 
of  the  contract  had  been  performed  at  the  time 
the  Abadie  Company  abandoned  the  work,  then 
the  said  amount,  being  the  difference  between 
the  groes  contract  price  and  the  total  amount 
of  money  expended  by  the  plaintiff  on  the  con- 
tract, la  subject  to  a  credit  represented  by  any 
amount,  if  any,  the  owner  paid  to  the  ooatrac- 
tor,  or  on  his  account,  prior  to  his  abandonment 
of  the  work  in  excess  of  90  per  cent  of  the 
contract  price,  and  that  said  amount  less  said 
credit  is  the  maximum  amount  of  defendant's 
liability.' " 

Bejmolds  &  Harlan  and  Lydia  Lee,  all  of 
St  Lonls,  for  appellant 

Jeffries  &  Coruin,  of  St  Louis,  for  respond- 
ent 

WOODSON,  J.  (after  stating  the  facts  as 
above).  I.  Ooonad  for  the  plalntifiF  insist  that, 
since  the  Instmctlon  given  by  the  conrt  at 
its  request  correctly  declared  the  law  as  to 
the  measure  of  damages,  it  was  entitled  to 
recover  In  this  case,  and  since  the  uncontra- 
dicted evidence  showed  that  it  was  entitled 
to  a  recovery  of  $11,064.47  and  Interest,  and 
since  the  verdict  returned  by  the  Jury  was 
for  only  $7,687.60,  the  Jury  arbitrarily  dis- 
regarded tlie  Instmctlon  given  by  the  court 
or  tbroogb  prejudice  or  by  lyistake  found 
for  plaintiff  In  a  sum  which  was  only  aboutf 
one-balf  of  what  was  actually  due  it. 

This  Insistence  assumes  the  correctness  of 
the  instruction  given  by  the  court  in  behalf 
of  the  plaintiff  as  to  the  measure  of  dam- 
ages which  Is  denied  by  counsel  for  defend- 
ants, and  the  counter  contention  is  made  that 
the  instruction  asked  by  them  correctly  de- 
clared the  rule  as  to  the  measure  of  damages, 
and  that  the  eonrt  erred  In  refusing  to  give  It 

[1]  "We  will  dispose  of  these  cross-Insist- 
ences in  the  inverse  order  in  which  they  are 
stated.  Regarding  the  latter:  The  court 
properly  refused  the  defendant's  Instruction 
for  one  reason,  U  for  none  other,  namely: 
This  Instruction  is  predicated  upon  the  con- 
tention that  tbe  evidence  tended  to  show  the 


plalntifl  p«ld  the  contractor,  prior  to  the  time 
it  abandoned  the  worlc,  more  than  00  per 
coit.  of  the  work  and  materials  then  in  place 
Is  said  plant  end  was  therefore  a  violation 
of  the  building  contract  made  between  them, 
which  it  Is  contended  released  the  defendant, 
the  surety,  from  all  Injury  It  received  by 
reason  of  said  overpayments.  But  counsel 
are  mistaken  in  that  contention,  for  there  is 
DO  evidence  upon  which  to  base  it.  The  un- 
contradicted evidence  is  to  the  effect  that  the 
payments  made  by  plaintiff  to  the  contractor, 
prior  to  its  abandonment  of  the  work,  did 
not  exceed  90  per  cent,  of  the  work  and  ma- 
terials then  In  place.  In  the  absence  of  such 
evidence,  the  action  of  the  court  In  refusing 
the  instruction  was  clearly  correct 

[2]  Attending  the  second  insistence:  But, 
Independent  of  what  has  just  been  said,  we 
are  clearly  of  the  opinion  that  the  court  cor- 
rectly declared  the  measure  of  damages  In 
the  Instruction  given  by  it  on  behalf  of  the 
plaintiff,  namely,  that  the  plaintiff  was  en- 
titled to  recover  any  amount  paid  by  It  for 
the  completed  plant,  in  excess  of  the  contract 
price,  subject  to  a  credit  to  the  defendant  for 
any  amount  paid  the  contractor  In  excess  of 
00  per  cent,  of  the  value  of  the  work  and 
material  in 'place  In  the  plant  at  the  time  of 
Its  abandonmoit  by  the  contractor. 

This  identical  question  came  before  this 
court  in  the  case  of  Howard  Co'inty  v.  Baker, 
UO  Mo.  397,  and  on  page  406,  24  S.  W.  200, 
202,  the  court,  in  speaking  through  Gantt,  P. 
J.,  said: 

"It  is  next  insisted  that  the  sureties  are  re- 
leased from  their  undertaking  in  the  bond,  be- 
cause they  claim  that  the  county  court  overpaid 
the  contractor  during  the  progress  of  the  work ; 
that  the  provisions  relative  to  the  payments 
were  for  the  benefit  of  the  sureties,  and  tho 
county  conrt  vcdnntarlly  abandoned  security  it 
diould  have  retained.  The  stipulation  of  the 
contract  on  this  subject  was  that  the  court 
'should  pay  eighty-five  per  cent  on  the  amount 
of  material  furnished  on  the  grounds  and  work 
done  on  the  building,  on  the  first  of  each  month, 
as  the  work  progressed,  and  this  per  cent, 
should  be  ascertained,  upon  the  estimate  of  the 
superintendent  certified  by  the  architects  and 
indorsed  by  the  court' 

"The  appeUants  seek  now  to  interpolate  a  new 
provision  or  element  in  the  estimate,  namely, 
that  the  conrt  should  not  at  any  time,  have 
paid  more  than  85  per  cent,  of  the  amount  that 
the  work  done  and  material  furnished  bore  to 
the  whole  cost  of  the  building.  But  this  would 
have  been  an  unauthorized  change  in  the  con- 
tract 

"It  might  have  been  that  the  contractor  could 
not  build  the  house  ftsr  the  amount  at  his  con- 
tract but  it  would  not  justify  the  court  in  vio- 
lating its  agreement  with  him  to  pay  him  85 
per  cent  of  the  materials  furnished  and  work 
done  each  month. 

"me  contract  is  plain  and  unambiguous,  and 
there  is  no  room  to  place  upon  it  the  construo- 
tion  contended  for.  Had  the  county  court  plac- 
ed such  a  construction  on  it  pending  the  build- 
ing,  it   might  have  offered   the  contractor   a 
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▼ery  convenient  excuse  to  abandon  hU  contract, 
as  he  Bubaequently  did,  without  it. 

"The  payments  were  made  on  the  estimates 
of  the  superintendent.  In  the  absence  of  fraud, 
of  which  there  is  no  evidence  whatever,  his 
certificate  was  conclusive  on  the  parties.  Wil- 
liams V.  Railroad.  112  Mo.  463  [20  S.  W.  631. 
34  Am.  St.  Rep.  403].  The  referee  found  as  i^ 
fact  the  payments  were  made  each  month  as 
the  contract  required,  and  his  findings  have  the 
effect  of  a  special  verdict.  Wiggins  Ferry  Co. 
V.  Railroad,  73  Mo.  389  [39  Am.  Rep.  519]; 
Vogt  V.  Butler,  105  Ma  479  [16  S.  W.  512]." 

The  same  rule  Is  announced  in  the  follow- 
ing cases:  Milavetz  v.  Oberg,  138  Minn.  215, 
164  N.  W.  910 ;  Crudup  v,  Portland  Cement 
Co.  (Okl.)  156  Pac  899;  National  Security 
Co.  V.  Haley  (Okl.)  159  Pac.  292;  (Sorton  v. 
Freem«n,  61  Okl.  516,  152  Pac.  127;  Brltiah 
Amer.  Tob.  Co.  v.  Surety  (3o.,  177  App.  Dlv. 
882,  164  N.  T.  Supp.  406;  Hastings  Land 
Imp.  Co.  V.  Bmplre  State  Security  Co.,  156 
App.  Div.  258,  141  N.  X.  Supp.  417;  Welsh 
v.  Warren  (Tex.  <3Iv.  App.)  159  S.  W.  106; 
Southwestern  Surety  Co.  v.  Lumber  Co.,  46 
Okl.  701i  148  Pac.  1038;  School  District  v. 
De  Lano,  96  Kan.  490,  152  Pac.  668. 

There  are  some  expressions,  contained  In 
the  opinion  of  the  court  delivered  upon  the 
former  appeal,  which  appear  to  be  incon- 
sistent with  the  views  here  expressed;  but 
after  a  careful  re-examlnatlon  of  the  author- 
ities we  are  of  the  opinion  that  they  should 
not  be  adhered  to,  and  they  are  overruled. 

We  therefore  rule  both  of  these  Insistences 
against  the  defendant. 

[9j  II.  Returning  to  the  question  regarding 
the  amount  of  the  verdict:  The  uncontradict- 
ed evidence  shows  that  the  contract  price  of 
the  structure  was  $68,962.98;  that  the  plain- 
tiff paid  the  contractor  ^62,502.50  upon  the 
certificates  of  the  architect,  prior  to  his  aban- 
donment of  the  work;  that  thereafter  he  paid 
an  account  of  materials  furnished  on  the  or- 
der of  the  contractor  and  Incorporated  in  the 
building  to  various  persons  the  sum  of  $2,- 
432.50;  that  be  paid  on  account  of  mechan- 
ics' lien  Judgments  against  said  plant  on  ao- 
count  of  materials  furnished  to  the  contrac- 
tor, aggregating  $9,468.21;  and  that  he  paid 
$6,607.24  in  addition  to  complete  said  plant 
after  the  contractor  abandoned  the  work,  ag- 
gregating something  over  $80,000  with  attor- 
ney fees,  eta,  to  be  added,  making  the  total 
cost  to  plaintiff  over  and  above  the  contract 
price  of  $68,962.98,  of  $11,064.47— but  the 
verdict  of  the  Jury  was  for  only  $7,687.50,  or 
about  one-half  of  the  amount  with  interest 
the  evidence  showed  was  due  the  plaintlfF. 

In  the  light  of  section  2022,  R.  S.  1909,  and 
the  adjudications  of  this  and  other  states  up- 
on this  question,  I  am  unable  to  see  how  we 
can  permit  this  verdict  to  stand.  Said  sec- 
tion of  the  statute.  In  so  far  as  1>  here  ma- 
terial, reads  as  follows: 

"In  every  case  where  there  has  been  •  •  • 
a  mistake  by  the  jury,  or  a  finding  contrary  to 


the  directions  of  tiie  court,  *  *  *  tlie  court 
*  *  *  shall,  on  motfon  of  the  proper  party, 
grant  a  new  trial,"  etc 

Evidently  the  jury,  under  the  uncontradict- 
ed evidence  in  this  case,  either  made  a  mis- 
take in  figuring  up  the  amount  of  the  verdict, 
or  else  it  disregarded  the  instruction  of  the 
court  which  told  them  that,  if  they  found  for 
plaintiff,  then  they  would  find  for  it  in  a  soffl 
equaling  the  aggregate  of  the  various  amounts 
before  mentioned,  that  is,  of  course,  if  they 
found  that  those  amounts  were  correct;  and 
it  is  difficult  to  see  how  they  could  have  found 
otherwise  under  the  imdisputed  evidence  in 
this  case,  especially  in  the  light  of  the  fact 
that  upon  the  same  evidence  they  found  the  j 
merits  of  the  case  for  plaintiff  and  about  one- 
half  of  the  sum  that  evidence  showed  was  ac- 
tually due  plaintiff.  In  discussing  a  similar 
question  in  the  case  of  Falrgrieve  r.  Moberly, 
20  Mo.  App.  141,  loc.  dt  162,  where  the  un- 
contradicted evidence  showed  the  plaintiff  ' 
was  seriously  and  permanently  Injured,  and 
assessed  her  damages  at  one  dollar.  Judge 
PhUlps,  P.  J.,  said: 

"While  it  is  to  be  conceded  to  defendant  that 
its  evidence  tended  to  show  that  the  injuries     | 
were  perhaps  less  serious  and  permanent  than     i 
shown  by  the  plaintiff's  evidence,  yet  it  were     ' 
trifiing  with  obvious  facts,  almost  inccmtroverti- 
ble,  to  say  that  her  injury  was  not  painful  and 
serious.     A  ddlar  compensation   foV  sudi  an 
injury  strikes  the  mind  as  monstrous.     Such 
verdicts  by  Juries  are  justly  to  be  regarded  as    i 
public  misfortunes,  as  they  tend,  in  large  meas-     I 
ure,  to  strike  down  popular  respect  for  the  jury 
system.    No  broader  highway  can  be  opened  to 
expose  it  to  the  full  view  of  public  contempt 
than  such  awards  as  they  made  in  this  case. 
The  remedy  for  the  increasing  evU  rests  mainly 
with  the  trial  courts  in  awarding  a  venire  de 
novo,  after  publicly  rebuking  the  jury  for  such 
an  abortion  of  justice." 

In  the  case  of  Morris  v.  Missouri  Pacific 
Ry.  Co.,  136  Mo.  App.  393  on  page  397. 117  S. 
W.  687,  688,  Judge  Johnson,  in  discussing 
thl^  same  question,  clearly  and  forcefully 
stated  the  law  in  the  following  language: 

"The  questlwn  of  law  fOr  oar  determination  is 
whether  the  trial  court  possessed  authority  to 
exercise  such  discretion.  13ie  rule  thus  stated 
by  the  Supreme  Court  in  Hoepper  ▼.  Hotel  Co., 
142  Mo.  loc.  dt.  387  [44  S.  W.  257].  has  re- 
peatedly received  recognition:  'The  preaumptioa 
is  always  in  favor  of  the  correctness  of  the 
rulings  of  the  circuit  court.  It  has  committed 
to  it  much  discretion  in  the  matter  of  granting 
new  trials,  and  this  court  should  not  interfere 
unless  its  discretion  has  clearly  been  abused. 
It  is  therefore  uniformly  held  that  an  appellate 
court  will  not  interfere  with  the  discretion  of 
the  circuit  court  in  granting  a  new  trial  on  the 
ground  that  the  verdict  is  against  the  weight  of 
the  evidence.  The  proceedings  are  all  in  the 
presence  of  the  court,  and  it  can  better  judge 
of  the  fairness  of  the  trial  than  the  appellate 
court  which  has  before  it  the  cold  record  only.' 

"An  exception  to  this  rule  has  been  found  ia 
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acdoDa  ex  ddicto  wbeie  the  damages  cannot  be 
measured  by  any  accurate  rule  and  are  not  aoo- 
ceptible  of  direct  proof.  Speaking  of  sucb  cases, 
we  said  in  ISdwards  y.  Railway,  82  Mo.  App. 
loc.  cit  486:  'They  admit  of  no  other  teat  than 
the  intelligence  of  the  jury,  gov«med  by  a  sense 
of  justicCi  To  tlie  jory,  therefore,  as  a  favor- 
ite and  almost  sacred  tribunal,  is  committed,  by 
unanimous  consent,  the  exclnsive  task  of  exam- 
ining the  facts  and  drcnmstances,  and  valu- 
ing the  injury,  and  awarding  the  compensation 
in  damages.  The  law  that  confers  npon  them 
this  power  and  exacts  of  them  the  performance 
of  this  solenm  trust  favors  the  presumption  that 
the;  are  actuated  by  pure  motives,  and  it  is  not 
until  the  r^ult  of  the  deliberation  appears  in 
form  calculated  to  shock  the  understanding  and 
impress  no  dubious  conviction  of  their  prejudice 
and  passion  that  courts  have  found  themselves 
compelled  to  interpose.' 

'The  exception  applies  to  actions  for  personal 
wrongs  such  as  personal  injuries,  slander,  ma- 
licious prosecution,  and  the  like.  But  where  the 
reason  for  the  exception  does  not  obtain  the  gen- 
eral rule  applies.  It  is  immaterial  whether  the 
acticn  be  eec  contractu  or  ez  delicto.  If  the 
damages  may  be  measrured  by  a  definite  role  and 
onder  that  rule  may  be  ascertained  with  a  fair 
degree  of  certainty,  it  not  only  is  the  right  but 
the  duty  of  the  trial  judge  to  supervise  the  ver- 
dict and  to  set  it  aside  when  satisfied  that  it  is 
against  the  dear  weight  of  the  evidence.  In 
Baylies  on  New  Trials  and  Appeals,  p.  606,  the 
anthor  says:  'When  the  law  itself  prescribes 
the  rule  of  damages  to  which  alone  the  plaintiff 
is  entitled  if  he  recover,  a  disregard  of  the  law, 
and  an  award  of  a  stm  not  warranted  by  the 
role,  is  such  evidence  of  passion  or  prejudice,  or, 
more  frequently,  of  mistake  or  misapprehension 
as  will  rendet  it  the  duty  tit  the  court  to  set 
aside  the  verdict.' 

"In  Watson  v.  Harmon,  85  Mo.  loc  cit  447, 
the  Supreme  Court,  in  recognizing  the  exception 
to  the  general  rule,  observed: 

"  'But  in  cases  of  breach  of  contract  and  in- 
jniy  to  property  which  have  fixed  standards  of 
value,  if  there  appears  glaring  d^dency  in  the 
veidict,  justice  demands  a  reversion.'  Very 
clear  and  to  the  p<^t  is  what  was  said  by  the 
Court  of  Appeals  in  the  following  excerpts  from 
the  opinion  in  McDonald  v.  Walter,  40  N.  T. 
551:  'Nevertheless,  it  would  be  strange,  if  true, 
that  no  instance  should  occur  in  which,  through 
a  misapplication  of  the  law  to  the  facts  which 
they  find  proved,  or  through  prejudice  or  pas- 
eion,  or  mistake,  injustice  is  done,  which  it 
became  the  duty  of  the  court  to  correct.  While 
the  general  rule  should  be  iireserved,  it  would 
not  be  safe  to  assert  the  uncontrollable  suprem- 
acy of  the  jury.  Both  in  Ehigland  and  in  this 
country,  therefore,  the  court  has  always  exer- 
cised the  power  of  reviewing  the  evidence  on  a 
case  made  for  the  purpose,  and  of  granting  a 
new  trial,  where  upon  a  cool  and  deliberate  ex- 
amination the  «nds  of  jnstice  seemed  to  re> 
quire  it. 

"  'And  this  is  always  the  plain  duty  of  the 
court  where  the  verdict  is  palpably  against  the 
law  applied  to  the  facts  found. 

"  'It  is  upon  these  principles  that  verdicts  tor 
an  excessive  and  extravagant  amount  of  dam- 
ages are  set  aside;  and  where  the  law  itself  pre- 
scribes the  rule  (xC  damages  to  which  alone  the 
plaintiff  is  entitled,  if  he  recover,  a  disregard  of 


the  law,  and  an  award  of  a  sum  not  warranted 
by  the  rule,  is  such  evidence  of  passion,  prejn* 
dice,  or  more  frequently  of  mistake,  or  misap- 
prehension, that  the  verdict  of  the  jury  ought 
not  and  will  not  be  permitted  to  stand.  It 
would  be  a  discredit  to  the  administration  of 
justice  if  this  were  not  so. 

"  'A  verdict  for  a  grossly  inadequate  amount 
stands  upon  no  higher  gronnd  in  legal  principle, 
nor  in  the  rules  of  law  or  justice,,  than  a  ver- 
dict for  an  excessive  or  extravagant  amount.  It 
is  doubtless  true  that  instances  of  the  former 
occur  less  frequently,  because  it  is  less  frequent- 
ly possible  to  make  it  clearly  appear  that  the 
jury  have  grossly  erred.  But  when  the  case  does 
plainly  show  sudi  a  result,  justice  as  plainly 
forbids  that  the  plaintiff  should  be  denied  what 
is  his  due,  as  that  the  defendant  should  pay 
what  he  ought  not  to  be  charged. 

"  'The  ■power  of  the  court  to  award  a  new 
trial  when  dissatisfied  with  the  verdict,  on  this 
ground,  is  I  think  not  open  to  question,  and 
whether  because  the  verdict  is  too  large  or  too 
small,  the  principle  is  precisely  the  same.  And 
in  practice  it  has  been  customary  heretofora 
to  grfint  a  new  trial  in  either  case.' " 

After  dlficusslng  the  etfect  of  the  evidence 
In  that  case.  Judge  Johnson  proceeded  and 
held  that  the  court.  In  granting  a  new  trial 
on  that  ground,  acted  within  the  8C(ve  of  Its 
duty. 

In  the  case  of  Fischer  v.  CJlty  of  St  Louia, 
189  Mo.  667,  88  S.  W.  82,  107  Am.  St  Rep. 
380,  the  plaintiff  stumbled  over  an  obstruc- 
tion on  the  sidewalk,  fell,  broke  and  dislocat- 
ed her  ankle,  from  which  she  was  oonfihed 
to  her  bed  for  several  uMmtha  and  suffered 
pains  and  distress  naturally  Incident  to  such 
injuries.  At  the  trial  the  jury  found  the 
faicts  for  the  plaintiff  and  assessed  her  dam- 
ages at  one  dollar.  This  court  in  that  case. 
In  discussing  this  question  through  Judge 
Lamm,  on  page  578  of  189  Mo.,  on  page  86  of 
88  S.  W.  (107  Am.  St  Rep.  380),  said: 

"But  It  is  stoutly  contended  by  respondent 
that  on  all  the  facts  of  the  case  the  jury  should 
have  found  for  respondent  and  that  a  one  dol- 
lar verdict  in  substance  and  effect  amounts  to' 
that,  merely  taking  the  peculiar  form  it  did  out 
of  regard  for  appellant  on  the  question  of  costs. 

"  'Raking  In  the  dead  ashes  of  antiquated  cas- 
es,' to  borrow  the  animated  language  of  Oban-  ' 
cellor  Kent  in  discussing  the  earlier  cases  per- 
taining to  the  rule  in  Shelley's  Case,  it  may  be 
found  that  a  notion  once  prevailed  that,  in  an 
action  founded  in  damages  sounding  in  tort,  the 
court  might  set  aside  a  verdict  excessively  great 
as  indicating  passion,  prejudice,  or  misconduct 
on  the  part  of  the  jury,  but  would  not  meddle 
with  a  verdict  immoderately  small.  This  doc- 
trine was  illogical  and,  being  based  on  no  sub- 
stantial reason,  is  exploded.  The  true  rule 
seems  to  be  that  a  court  with  great  hesitation 
win  invade  the  province  of  a  jury  and  interfere 
with  a  verdict  for  damages  sounding  In  tort  for 
personal  injuries,  crim.  con.,  seduction,  slander, 
libel,  and  other  cases,  especially  where  malice 
is  an  element  and  smart  money  or  exemplary 
damages  are  allowed.  But  judges  have  never  re- 
noonced  their  right,  as  an  element  in  the  adminis- 
tration of  the  law,  to  set  aside  a  verdict,  either 
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ezcesalTe  In  bigness  or  ridlculoas  in  HtUenem, 
where  the  result  reached  shocks  the  nnderatand- 
Ing  and  cannot  be  Uiily  justified  on  any  hypodie- 
sis  except  misconduct  or  preindlce  or  willfnl  dis- 
regard of  Instmctions.  In  arrlrlOjg  at  a  condn- 
fdon,  however,  the  presamption  is  in  favor  of  the 
good  conduct  of  the  jory,  and  therefore,  if  on 
the  whole  record  the  case  preponderates  1^  favor 
of  the  defendant,  or  Is  evenly  balanced  in  the 
scales,  or  where,  as  in  a  case  of  assault,  there 
was  strong  provocation,  and  where,  as  in  a  case 
of  slander,  etc.,  there  were  facts  tending  to  prove 
mitigation  of  damages,  the  courts  have  refused 
to  Interfere  with  nomina!  verdicts  although  on 
first  blush  they  may  appear  illogical.  It  would 
serve  no  useful  purpose  to  collate  the  eases  or 
undertake  to  distinguish  them,  for  they  abound 
in  nice  refinement^,  and,  after  all,  each  case  de- 
pends upon  its  own  merits  and  cannot  be  set- 
tled oifhand  on  a  mere  general  rule.  The  va- 
rious propositions  asserted  above  may  he  found 
discuased  and  applied  in  Weinberg  v.  Bailroad, 
139  Mo.  286  [40  S.  W.  882];  Haven  v.  Rail- 
road, 156  Mo.  218  [56  S.  W.  1035] ;  Dowd  v. 
Weatinghouse  Air  Brake  Co.,  132  Mo.  679  [34 
S.  W.  493] ;  Overholt  v.  Vieths,  93  Mo.  422  [6 
S.  W.  74,  3  Am.  St.  Rep.  557];  Leahy  v.  Da- 
vis, 121  Mo.  227  [25  S.  W.  941];  Watson  t. 
Harmon,  85  Mo.  443 ;  Gregory  v.  Chambers,  78 
Mo.  294;  Pritchard  v.  Hewitt,  91  Mo.  647  [4 
S.  W.  437,  60  Am.  Bep.  266];  Boggesa  v.  BaU- 
road,  118  Mo.  328  [23  S.  W.  159,  24  S.  W.  210] ; 
Goetz  V.  Ambs,  22  Mo.  170;  Fairgrieve  v.  City 
of  Moberly,  29  Mo.  App.  141 ;  Chouquette  v. 
Bailroad,  152  Mo.  257  [53  S.  W.  897]. 

"In  Pritchard  v.  Hewitt,  91  Mo.  loc.  clt.  650 
et  seq.  [4  8.  W.  437,  60  Am.  Rep.  285],  after 
quoting  approving  the  reasons  for  tiie  general 
rnle  of  noninterference  from  Graham  and  Wa- 
terman on  New  Trials,  to  the  effect  that:  The 
reason  for  holding  parties  so  tenaciously  to  the 
damages  found  by  the  jury  in  personal  torts  is, 
that  in  cases  of  this  class  there  is  no  scale  by 
which  the  damages  are  to  be  graduated  with 
certainty.  They  admit  of  no  other  test  than  the 
intelligence  of  a  jury  governed  by  a  sense  of  Jus- 
tice. •  •  •  To  the  jury,  therefore,  as  a  fa- 
vorite and  almost  sacred  tribunal,  is  committed, 
by  unanimous  consent,  the  exclusive  task  of  ex- 
amining the  facts  and  circumstances,  and  valuing 
the  injury  and  awarding  compensation  in  dam- 
ages. The  law  that  confers  on  them  this  power 
and  exacts  of  them  the  performance  of  this 
■olemn  trust,  favors  the  presumption  that  they 
are  actuated  by  pure  motives,  *  •  *  and  it 
is  not  until  the  result  of  the  deliberation  of  the 
Jury  appears  in  a  form  calculated  to  shock  the 
understanding  and  impress  no  dubious  convic- 
tion of  their  prejudice  and  passion  that  courts 
have  found  themselves  compelled  to  interpose' — 
Brace,  J.,  speaking  to  the  point,  says:  'Of 
course,  it  goes  without  saying  that  actions  ex 
delicto,  wherein  the  damages  may  be  measured 
with  some  degree  of  certainty,  are  not  within 
the  rule,  and  that  those  cases  where  the  dam- 
ages,  under  the  circumstances,  are  such  as  to 
shock  the  "understanding,"  and  induce  the  con- 
viction that  the  verdict  was  the  result  of  ei- 
ther passion,  prejudice,  or  partiality,  are  ex- 
ceptions to  this  rule.' 

"In  Haven  v.  Bailroad,  supra,  the  court,  sisl, 
•et  the  verdict  aside  for  inadequacy,  and  its 
action  was  stutained  by  this  court.    Marshall, 


jr.,  diacustfng  the  matter  now  in  hand,  said:  'In 
other  words,  where  \  a  Jury  has  returned  a  ver- 
dict for  nominal  damages  In  a  case  where  the 
plaintiff  is  not  entitied  to  any  damages,  the  ver- 
dict win  not  be  set  aside  in  the  appellate  coort 
at  the  instance  of  the  plaintifF.' 

"When  it  is  determined,  as  it  must  be  in  the 
case  at  bar,  that  there  was  persuasive  evidence 
of  the  negligence  of  respondent  city,  and  when 
it  is  determined,  as  it  must  I>e,  that  there  was 
little  or  no  evidence  showing  a.  want  of  care  on 
the  part  of  appellant,  and  that  all  the  evidence 
in  that  behalf  fell  from  her  own  lips  and  when 
fairly  considered  does  not  show  want  of  dne 
care,  and  when  the  serious  diameter  of  the  in- 
juries of  appellant  stands  confessed,  as  here,  it 
follows,  we  think,  that  the  verdict  of  the  jury 
in  this  case  ought  not  to  be  attributed  to  a 
benevolent  disposition  on  the  jury's  part  toward 
appellant  in  the  matter  of  costs,  and  as  a  finding 
for  respondent  dty  based  cm  the  substantial  evi- 
dence, but  must  be  attributed  to  whim  and  arbi- 
trariness and  a  disposition  to  play  fast  and 
loose  with  the  law  and  the  substantial  rights  of 
appellant,  and  should  be  explained  alone  as  the 
product  of  prejudice  or  some  kindred  motive. 

"Holding  these  views,  we  conclude  the  learned 
circuit  judge  erred  in  not  sustaining  appellant's 
motion  for  a  new  trial,  and  therefore  the  cause 
is  reversed  and  remanded,  with  directions  to 
the  lower  court  to  set  aside  the  order  overrnlin; 
appdlant's  motion  for  a  new  trial,  to  sustain 
that  motion  and  grant  appellant  a  new  trial,  and 
for  further  proceedings  fn  the  cause." 

The  same  rule  Is  announced  In  the  follow- 
ing cases:  Watson  t.  Harmon,  8S  Mo.  443; 
Fury  V.  Merrmau,  45  Ma  600;  Prichard  v. 
Hewitt,  91  Mo.  661,  4  S.  W.  437,  60  Am.  Rep. 
266;    Edwards  v.  Ballway,  82  Mo.  App.  5S5. 

Viewing  the  facts  of  this  case  as  disclosed 
by  the  uncontradicted  evidence.  In  the  light 
of  the  authorities  considered,  we  are  clearly 
of  the  opinion  that  the  Jury  was  actuated 
either  by  prejudice  or  passion,  or  was  guilty 
of  a  mistake  in  cmnputing  the  plalnttttB'  dam- 
ages, or  that  they  disregarded  the  instruc- 
tions of  the  court,  in  assessing  the  amount  of 
damages  the  plain  tiff  had  sustained;  and  it 
Is  against  the  plain  letter  and  spirit  of  the 
law  and  should  not  be  permitted  to  stand. 

III.  There  are  some  other  minor  questions 
preseinted,  but  they  in  no  manner  can  change 
the  result  arrived  at,  ao  we  wiU  not  consider 
them. 

For  the  reasons  stated,  the  Judgment  Is 
reversed,  and  the  cause  remanded,  with  di- 
rections to  the  circuit  court  to  retry  the  case 
In  harmony  with  the  views  herein  expressed. 

PER  CUBIAM.  The  foregoing  opinion  of 
WOODSON,  J.,  in  Division  No.  1,  is  adopted 
as  the  oirfnlon  of  the  court  In  banc. 

WALKEiB,  FABIS,  and  GBAVES,  33^  con* 
cor. 
WILLIAMS,  3.,  concurs  in  result. 
BLAIB,  J.,  dissents. 
BOND,  C.  J.,  not  sitting. 
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fiOUTHBRN    REAL    ESTATE    ft    FINAN- 
CIAL C».  V.  BANKERS'  SUBETI 
CX).     (No.   20431.) 

(Supreme  Court  of  Miasouti,  in  Banc    October 
Term,  1918.) 

Appeal  from  St.  tiouis  Otrcnlt  Court; 
(Suirlea  B.  Davis,  Judge. 

Action  by  the  Southern  Real  Estate  ft  Finan- 
cial Company  against  the  Banken^  Surety  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
cross-appeals.    Affirmed. 

Reynolds  ft  Harlan  and  Lgrdla  Lee^  all  of  St. 
Louis,  for  Southern  Real  Estate  ft  Financial 
Co. 

Jeffries  ft  Coram,  of  St.  Louis,  for  Bankers' 
Surety  Ca 

WOODSON,  J.    This  is  a  cross-appeal  taken 
by  the  defendant  in  the  case  <^  Southern  Real 
207S.W.-88 


EjState  ft  Financial  Co.,  App.,  ▼.  Baiikers' 
Surety  Co.,  Reap.  (No.  2(M30)  207  S.  W.  606. 
decid^  at  the  present  term  of  this  court,  and 
the  opinion  therein  is  banded  down  with  this 
(Xie. 

All  of  the  principal  questions  involved  in  this 
opinion  are  decided  in  that  case,  and  the  rul- 
ings there  are  controlling  here. 

For  the  reasons  stated  in  that  case,  the  judg- 
ment, in  so  far  as  the  defendant  is  concerned, 
is  affirmed. 

PER  OnBIAM.  The  foregoing  opinion  of 
WOODSON,  J.,  in  division  No.  1,  is  adopted 
as  the  opinion  of  the  court  in  banc. 

WALKER,  GRAVES,  and  FARIS,  JJ.,  con- 
cur. 
WILLIAMS,  J.,  concurs  in  result. 
BLAIR,  J.,  dissents. 
BOND,  0.  J.,  not  sitting. 
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I     H.  S.  Oarrett,  of  San  Angelo,  H.  6.  Mc- 
POPE  et  al.  y.  KANSAS  CITY,  M.  A  O.  BT.    Gonnell,  of  Haskell,  and  BUmKs,  CoIUns  ft 


CO.  OF  TE3XAS.    (No.  2538.) 
(Sapieme  Court  of  Texas.    Dec.  18^  1918.) 

1.  GocBTB   4=997(5)— DECisioir    or   Fbdkbal 

COUBT. 

Decision  of  United  States  Supreme  Court 
involving  application  and  constmctiiHi  of  a 
fedeitU  statute  held  decisive,  in  suit  in  state 
conrt,  that  switching  between  stations  is  as 
much  a  part  of  interstate  transportation  as 
movement  across  state  Une,  and  Uiat  right  of 
recovery,  if  any,  for  death  of  employ^,  killed 
while  awitdung,  is  in  his  personal  representa- 
tive. 

2.  Masteb  and  Sebvant  «=3288(90)— Eitai- 

NE£B   B^NOAOBD   IN    INTBBSTATS  COMICEBOB— 

Neouoence  of  Corductob  —  AssuKPnoif 

or  Risk. 
Questi(m  whether  conductor's  negligence 
was  Hie  proximate  cause  c^  death  of  locomotive 
engineer  being  under  the  evidence  for  the  jury, 
it  cannot  be  held  as  a  condualon  of  law  that 
engineer  assumed  the  ride 

3.  Limitation    or   Actions   *=»127(6>— 

AUENDUBNT— ReIATION    BaOK. 

In  action  by  widow  for  herself  and  chil- 
dren to  recover  for  negligent  death  of  her  hus- 
band, amendment  in  behalf  of  a  personal  rep- 
resentative of  deceased,  alleging  that  deceased 
met  his  death  while  engaged  in  Interstate  com- 
merce, would  not  introduce  a  new  or  different 
cause  of  action  barred  by  limitations,  since 
amen^ent  would  rdate  back  to  original  ac- 
tion, which  was  not  barred. 

4.  PiXADiNO  «=>403(2)— Omissions  in  Pkti- 
tioh  —  Cube  bt  Pueasinq  or  Advebsk 
Pabtt. 

Defect  in  petition,  in  action  by  wife  for 
herself  and  diildren  to  recover  for  negligent 
death  of  her  husband,  in  falling  to  allege  that 
husband  was  engaged  in  interstate  commerce, 
was  cured  by  affirmative  allegatioas  in  defend- 
ant railway  company's  motion  to  dismiss  peti- 
tion to  the  effect  that  both  husband  and  com- 
pany were  engaged  in  interstate  commerce  when 
he  was  injured. 

Error  to  Court  of  Civil  Appeals  of  Second 
Supreme  Judicial  District. 

Action  by  Etliel  L.  Pope  and  others  against 
the  Kansas  City,  Mexico  &  Orient  Railway 
Company  of  Texas.  Judgment  for  plaintiffs 
was  reversed  andtremanded,  wltb  directions 
on  appeal  to  Court  of  Civil  Appeals  (152  S. 
W.  185 ;  153  S.  W.  163),  and  plaintiffs  bring 
error.  Judgments  of  district  court  and  of 
Court  of  Civil  Appeals  reversed,  and  cause 
remanded  to  district  court  for  further  pro- 
ceedings. 

Hardwicke  &  Hardwicke,  of  Abilene, 
Woodruff  &  Woodruff,  of  Sweetwater,  and 
Theodore  Mack,  of  Ft  Worth,  for  plaintiffs 
in  error. 


Jackson,  of  San  Angelo,  for  defendant  in 
error. 

GREENWOOD,  J.  This  was  an  action  by 
the  widow  and  three  children  of  Thos.  A.  Pope 
to  recover  of  the  Kansas  City,  Mexico  &  Ori- 
ent Railway  Company  of  Texas  damages  for 
the  death  of  Thos.  A.  Pope  while  engaged  in 
the  railway  company's  service  as  a  locomo- 
tive engineer;  the  death  being  alleged  to 
have  resulted  from  the  negligence  of  a  con- 
ductor in  the  employ  of  the  railway  com- 
pany, in  giving  a  certain  signal. 

The  amended  original  petition,  on  which 
the  case  was  tried,  did  not  allege  whether 
the  railway  company  was  engaged  in  inter- 
state or  intrastate  commerce  at  the  time 
Poi)e  received  the  injuries  causing  Ids  death, 
or  whether  Pope  was  then  employed  in  inter- 
state or  Intrastate  commerce. 

The  amended  original  answer  on  which 
the  case  was  tried  expressly  reserved  all  of 
the  railway  company's  rights  under  its  over- 
ruled motion  to  dlsmlBs  and  petition  to  re- 
mand the  cause  to  the  United  States  Circuit 
Court,  wherein  it  was  repeatedly  averred 
that  Pope's  injuries  arose  whdle  the  company 
was  engaged  In  interstate  commerce  and 
while  P<^)e  was  employed  by  It  in  such  com- 
merce. 

The  uncontradicted  evidence  disclosed  that 
Pope,  when  Injured,  was  engaged,  as  engi- 
neer. In  switching  cars  containing  freight  In 
process  of  transportation  from  Altus,  Okl., 
to  the  railway  company's  material  yards  at 
Sweetwater,  Tex.  And  there  was  evidence 
to  the  effect  that  It  was  because  of  a  signal 
negUgenUy  givtti  by  the  conductor  that  a  col- 
lision occurred  between  certain  moving  cars 
and  Pope's  engine,  whereby  he  received  the 
injuries  which  caused  his  death. 

The  trial  court  refused  the  railway  com- 
pany's request  for  a  peremptory  charge  and 
submitted  the  case  to  a  Jury,  who  returned  a 
verdict  for  plaintiffs  In  error,  for  amounts 
aggregating  ^25,000,  on  findings  affirming  the 
averments  of  negligence  on  the  part  of  the 
conductor  as  the  proximate  cause  of  Pope's 
death.  The  trial  conrt  entered  a  Judgment 
in  accordance  with  the  rerdlct,  which  was 
reversed  by  the  Court  of  OivU  Appeals,  with 
instructions  to  render  Judgment  for  the  rail- 
way company,  if  the  evidence  should  be  the 
same  on  another  trial,  upon  two  gronnds, 
viz. :  First,  that  Pope's  death  having  resulted 
from  injuries  received  while  he  was  employ- 
ed by  the  railway  company  in  Interstate 
commerce,  only  his  personal  representative 
was  entitled  to  recover;  and,  second,  that 
the  case  proven  did  not  support  the  case  \ 
pleaded,  CMet  Justice  Conner  expressing 
no  opinion  on  the  latter  question.     Kansas  j 
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aty,  M.  &  O.  R.  Co.  of  Texas  v.  Pope,  152 
S.  W.  185. 153  S.  W.  163. 

[1]  Most  of  tbe  propositions  urged  tiy 
plaintiffs  la  error  complain  of  tbe  ruUng 
that  only  a  personal  representative  could  re- 
cover on  the  facts  developed  by  the  evidence. 
Tlie  case  of  St.  Loula,  San  Francisco  ft  Tex- 
as Railway  Co.  v.  Seale  is  decisive  that  the 
switching  between  the  station  at  Sweetwater 
and  the  railway  company's  material  yards 
"wag  as  nanch  a  part  of  the  Interstate  trans- 
portation as  was  the  movement  across  the 
state  line,"  and  that  "the  right  of  recovery, 
if  any,  was  In  the  personal  representative 
of  the  deceased,  and  no  one  else  could  main- 
tain the  actton."  229  U.  S.  161,  106,  33  Sup. 
Gt.  653,  662,  67  U  Ed.  1129,  Ann.  Oas. 
1914G,  156.  This  decision  involves  the  ap- 
plication and  constmctlon  of  a  federal  stat- 
ute and  Is  binding  on  the  state  courts. 

Plaintiffs  ,ln  error  also  complain  of  the 
action  of  the  Court  of  Civil  Appeals  In  di- 
recting the  district  court  to  enter  a  Judg- 
ment for  the  railway  company,  should  there 
be  no  change  In  the  evidence.  On  the  other 
tiand,  defendant  tn  error  asks  that  final 
judgment  be  rendered  here  in  its  favor  on 
the  two  following  grounds:  First,  that  the 
nneontradlcted  evidence  acquits  It  of  negli- 
gence and  charges  the  deceased  with  the  as- 
somption  of  the  risk  of  his  death ;  and,  sec- 
ond, that  no  personal  representative  of  Thos. 
A.  Pope  can  now  maintAln  a  suit  against  tbe 
railway  company  fOr  damages  for  his  death, 
based  od  the  federal  statute,  because  the 
same  would  presmt  a  new  and  different 
cause  of  action  from  that  first  sued  on,  and 
would  be  barred  by  limitation. 

[2]  We  have  considered  the  facts  in  evi- 
dence and  find  that  the  question  was  for  the 
Jury  as  to  whether  the  negligence  alleged  on 
the  part  of  the  conductor  was  tbe  proximate 
cause  of  F'ope's  death;  and,  If  so,  It  could 
not  be  beld,  as  a  conclusion  of  law,  that 
Pope  assumed  the  risk.  T.  ft  N.  O.  Ry.  Ca 
V.  Kelly,  98  Tex.  136,  80  S.  W.  79;  T.  ft  P. 
Ry.  Ca  V.  Behymer,  189  TJ.  S.  470,  23  Sup. 
Ct  622,  47  L.  Ed.  908. 

[3]  The  contention  that  an  amended  peti- 
tion in  tbls  case.  In  behalf  of  a  personal  rep- 
resentative of  the  deceased,  alleging  that  he 
met  his  death  while  employed  in  Interstate 
commerce,  and  while  the  railway  company 
n-as  engaged  in  such  commerce,  and  making 
no  other  change,  would  Introduce  a  new  or 
different  case  of  action  from  that  hereto- 
fore sned  on  by  plaintiffs  In  error,  appears 
unfounded  under  a  decision  of  this  court, 
vriilch  has  been  affirmed  by  the  Supreme 
Court  of  the  United  States. 

In  St.  L.  ft  S.  F.  Ry.  Co.  t.  Seale,  229  U. 
S.  161,  33  Sup.  Ot  633,  57  L.  Ed.  1129,  Ann. 
Cas.  1914C,  156,  a  recovery  by  tbe  widow 
and  parents  of  an  employ^,  Seale,  fOr  dam- 
ages for  his  death  as  the  result  of  tbe  neg- 
ligence  of  other  employes  of   tbe  railway 


company,  was  reversed  because  the  petition 
"stated  a  case  under  tbe  state  statute,"  and 
tbe  evidence  developed  a  case  "not  contrplleU 
by  the  state  statute  but  by  the  federal  stat- 
ute"; and  the  case  was  "remanded  for  fur- 
ther proceedings  *  *  •  without  preju- 
dice to  such  rights  as  a  personal  representa- 
tive of  the  deceased  may  have."  At  tbe  time 
the  order  was  entered  safeguairding  the  right 
of  the  personal  representative,  more  than 
four  years  bad  elapsed  froip  the  date  of 
Seale's  death.  After  the  mandate  of  the 
United  States  Supreme  Court  was  returned 
to  the  Court  of  Civil  Appeals  of  the  Fifth 
Supreme  Judicial  District  of  Texas,  a  nu)- 
tlon  was  made  for  the  latter  court  to  render 
Judgment  for  tbe  railway  company,  "on  tlje 
ground  that  more  than  two  years  had  elaps- 
ed since  the  accrual  olL  the  right  of  action, 
and  that  tbe  making  of  the  personal  r^re- 
sentatlve  a  party  would  be  the  beginning  of 
a  new  sultj  and  was  therefore  barred  by 
limitations."  The  Court  of  Civil  Appeals  as- 
signed as  their  reason  fw  refusing  tbe  mo- 
tlon  that — 

"nie  plaintiffs  have  never  had  an  opportnni- 
ty  to  present  their  caae  under  the  ruling  of  the 
United  States  Supreme  Court.  We  think  it  but 
just  that  the;  be  permitted  to  so  present  it, 
and  decline  to  here  enter  judgment  reversing 
and  rendering,  but  reverse  and  remand  the 
case  for  a  new  trial."  St.  L.,  S.  F.  ft  T.  Ry. 
Co.  V.  Seale,  160  S.  W.  318. 

Before  the  new  trial.  Sealers  widow  mar- 
ried one  Smith  and  qnallfied  as  adnunistra- 
trlz  of  Seale's  estate.  The  administratrix 
was  then  substituted  as  plaintiff  for  the  for- 
mer plaintifls  and  filed  her  amended  peti- 
tion, seeking  a  recovery  as  before,  save  in 
her  new  capacity  and  on  the  federal,  Instead 
of  the  state,  statute.  She  obtained  a  Judg- 
ment for  $7,600,  and  tbe  railway  company, 
on  appeal,  complained  that  the  trial  court 
had  erred  in  overruling  its  special  excei^on 
to  the  petition  of  the  administratrix,  becanse 
it  asserted  a  new  canse  of  action  more  than 
two  years  after  its  accrual ;  and,  in  support 
of  the  assignment,  tbe  following  proposition 
was  advanced: 

"Appellee's  original  petition  and  first  and 
second  amended  original  petitions  asserted  a 
cause  of  action  under  the  Texas  Death  Statute. 
Tlie  third  amended  original  petition  asserts  a 
canse  of  action  under  tbe  provisions  of  the  fed- 
eral Employers'  Liability  Act  which  is  a  new 
and  distinct  cause  of  action  from  that  assert- 
ed in  her  original  pleadings.  The  third  amend- 
ed original  petition  was  filed  more  than  two 
yean  after  the  cause  of  action  arose,  and,  un- 
der the  provisions  of  the  federal  Employers' 
Liability  Act,  the  same  is  barred,  and  appel- 
lant's exception  to  said  petition,  on  that  ac- 
count should  have  been  sustained." 

In  overruling  this  proposition  and  affirm- 
ing tbe  Judgment,  tbe  Court  of  Civil  Appeals 
said: 
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"The  amendment  setting  np  no  new  cause 
of  action,  the  statute  of  limitation  did  not  ap- 
ply (Railway  Ckx  t.  Davidson,  68  Tex.  370,  4 
S.  W.  636),  and  there  was  no  error  in  the  over- 
ruling of  the  exception."  St  L.,  8.  F.  &  T. 
Ry.  Co.  ▼.  Smith  (Oiv,  App.)  171  8.  W.  513. 

On  November  3, 1915,  the  petition  for  writ 
of  error  to  review  the  Judgment  of  the  Court 
of  Ovll  Appeals  was  refused  by  this  court 
(108  Tex.  634,  179  8.  W.  xvl) ;  and  on  April 
16,  1917,  the 'Same  Judgment  was  affirmed 
with  costs  by  the  United  States  Supreme 
Court,  (n  a  per  curiam  opinion,  "upon  the 
authority  of  Missouri,  Kansas  &  Texas  Ry. 
CO.  V.  Wulf,  226  U.  8.  570  [33  Sup.  Ct  135,  67 
L.  Ed.  355,  Ann.  Cas.  1914B,  134] ;  Seaboard 
Air  Line  Ry.  v.  Koennecke,  239  U.  S.  852, 
354  [36  Sup.  Ct  126,  60  li.  Ed.  324];  Sea- 
board Air  Line  Ry.  v.  Renn,  241  V.  8.  290, 
293  [36  Sup.  Ct  567,  60  L.  Ed.  1006].  See  St 
liouls,  San  Francisco  &  Texas  Ry.  Co.  v. 
Seale,  229  tJ.  S.  156  [33  Sup.  Ct  651,  67  L.  Ed. 
1129,  Ann.  Cas.  1914C,  156]."  St  L.,  8.  F.  & 
T.  Ry.  Co.  v.  Smith,  Adm'x,  243  D.  8.  630,  37 
Sup.  Ct  477,  61  li.  Ed.  938. 

We  think  that  the  final  ruling  In  the  Seale 
Case  Is  necessarily  ai^verse  to  the  opinions 
of  the  courts  who  have  construed  the  opinion 
of  the  United  States  Supreme  Court  in  that 
case,  on  the  first  writ  of  error,  together  with 
the  <H>Inions  in  the  Wyler  C^se,  158  U.  S. 
285^  15  Sup.  Ct  877,  89  h.  Ed.  983,  and  in  the 
Wulf  Case,  as  requiring  the  holding  that  an 
amendment  showing  that  the  cause  of  action 
arose  under  the  federal  law  presented  a  new 
or  different  cause  of  action  from  a  petition 
stating  a  cause  of  action  under  the  state  law, 
though  the  facts  showing  the  tort  and  the 
damages  therefrom  were  the  same  in  each 
pleading. 

The  Wnlf  Case  settled  the  rule  that  the 
subetitatian  of  the  personal  representative 
for  dependents  Introduced  no  new  or  difter- 
euA cause  of  action;  and  the  opinion  In  that 
case,  as  well  as  the  later  c^inlon  In  Seaboard 
Air  Line  v.  Renn.  241  U.  S.  290,  36  Sup.  Ct 
667,  60  L.  Ed.  1006,  plainly  determined  that 
an  amendment  which  does  not  set  up  such  a 
different  state  of  facts  as  the  ground  of  the 
action  as  to  Introduce  a  new  or  different 
cause  of  action  will  relate  back  to  the  be- 
ginning of  the  suit  226  U.  8.  576,  33  Sup. 
Ct  135,  57  L.  Ed.  396,  Ann.  Cas.  1914B,  134. 

Under  the  two  opinions  Just  mentioned,  in 
order  to  sustain  the  contention  urged  here 
by  the  railway  company,  we  would  have  to 
say  that  to  correct  the  omission  In  the  origi- 
nal petition  in  this  case  to  plead  that  the 
company  was  engaged,  and  the  deceased  was 
employed,  in  Interstate  commerce,  at  the  date 
of  the  negligence  alleged  to  have  caused  his 
death,  would  be  not  to  correct  a  mere  defec- 
tive statement  of  the  cause  of  action  arising 
from  the  negligence,  but  would  be  to  intro- 
duce a  new  or  different  cause  of  action.  It 
is  Impossible  for  us  to  say  that,  esi)eclally| 


when  the  United  States  Supreme  Court  has 
said  exactly  the  opposite.  For  the  case  of 
Illinois  Surety  Co.  v.  Peeler,  240  U.  S.  214, 
36  Sup.  Ct  321,  60  I<.  Ed.  609,  approved  in 
W.  Ry.  8c  Elec.  Co.  t.  Scala,  244  U.  S.  SIO, 
87  Sup.  Ct  654,  61  It.  Ed.  1360, 'squarely  pre- 
sented the  question  as  to  whether  an  amend- 
ment stated  a  new  or  different  cause  of  ac- 
tion, when  it  added  to  the  averments  of  the 
previous  pleadings  a  fact  wholly  omitted 
therefrom,  which  was,  by  the  expteea  terms 
of  a  federal  statute,  essential  to  the  state- 
ment of  a  right  of  action  under  the  statute; 
and  the  <vinloa  stated  and  answered  the 
question  as  follows: 

"This  action  was  brought  by  subcontractors 
under  the  Act  of  August  13,  1894,  &  280,  28 
Stat  278,  as  amended  by  the  Act  of  February 
24,  1905.  c.  778,  83  Stat.  SU  [U.  8.  Comp.  St. 
1916,  J  6923],  in  the  name  of  the  United 
States  to  recover  upon  a  contractor's  bond. 
The  contract  was  for  the  construction  of  a 
post  office  building  in  Aiken,  8.  C.  (Act  of  May 
ao.  1908,  c.  228,  36  Stat  626,  528),  and  the 
Illinois  Surety  Company  (plaintiff  in  error) 
was  the  surety.  The  summons  and  complaint 
were  filed  on  March  4,  1913.  Motion  to  dia- 
miss'waa  made  on  September  22, 1913,  upon  the 
ground    that    the    complaint    did    not    allege 

*  *  *  that  there  had  been  such  completion 
and  settlement  more  than  six  months,  and  with- 
in one  year,  prior  to  the  commencement  of  the 
action.  Another  ground  for  the  motion  waa 
that  the  remedy  under  the  statute  was  in  equity. 
The  moti<a  was  denied,  the  court  permitting 
the  cmnplaint  to  be  amended  so  as  to  allege 
that  the  contract  was  completed  in  July,  1912: 
that  final  settlement  was  made  by  the  Treasurj 
Department  on  Aognst  21,  1912;  and  that  no 
suit  had  been  brought  by  the  United  States 
against  the  contractor  and  his  surety  within 
the  six  months'  period.  The  defendant  reserv- 
ing its  objection  to  the  order  denying  the  mo- 
tion  and  allowing   the  amendment   answered. 

*  *    • 

"The  statute  provides  (page  812) :  'If  no  suit 
should  be  brought  by  the  United  States  within 
six  months  from  the  completion  and  final  set- 
tlement of  said  contract,  then  the  i>er8on  or 
persons  supplying  the  contractor  with  labor  and 
materials  shall,  upon  application  therefor,  and 
furnishing  affidavit,  •  •  •  be  furnished 
with  a  certified  copy  of  said  conti«ct  and  bond, 
upon  which  he  or  they  shall  have  a  right  of 
action,  and  shall  be,  and  are  hereby,  authorized 
to  bring  suit  in  the  name  of  the  United  States 

*  *  *  against  said  contractor  and  his  sure- 
ties, and  to  prosecute  the  same  to  final  jndg- 
ment  and  execution;  provided,  tiat  •  •  • 
it  shall  not  be  commenced  until  after  the  com- 
plete performance  of  said  contract  and  final 
settlement  thereof,  and  shall  be  commenced 
within  one  year  after  the  i>erformance  and  final 
settlement  of  said  contract  and  not  later.'  In 
Texas  Cement  Co.  v.  McCord.  233  U.  S.  157 
[.S4  Sup.  Ct  560,  68  Ii.  Ed.  893],  we  said  that 
this  act  created  a  new  right  of  action  upon 
terms  named,  and  hence  that  an  action  brought 
by  creditors  before  six  months  had  expired  from 
the  time  of  the  'completion  and  final  settlement 
of  the  contmct'  could  not  be  sustained.    •    •    • 

"With  respect  to  the  amendment  of  the  corn- 
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.  it  I?  apparent  that,  as  there  was  an 
.1.  right  of  aotion  under  the  statute  at  the 
tiif  suit  was  brouglit,  the  casp  wa*  not 
1  the  <lecision  in  Texas  Com»nt  Co.  v. 
r'l,  supra.     No  now  or  lUlferent  cause  of 

vcaa  alle^'d  in  tlie  amended  complaint. 
i;:rt  mcr<  ly  permitted  the  defective  state- 
■  f  the  existing  right  to  be  corrected  by 
''iiti'.n  of  appropriate  allesintions,  and  in 
1  •  re  was  no  error.     Rev.  Stat.  §  954  [U. 

jp.  St.  1!>10,  i  l.">ftll;  .Mi<isouri-,  Kan. 
V.  R,-.  V.  Wulf,  22C  U.  S.  570,  5TC  [3:? 

t.  ]:}5,  57  L.  Kd.  355,  Ann.  Cas.  1014B, 


.-■■  ■:  'oard  Air  Line  Uy.  v.  Koennecke,  239 
-.  -M,  .36  .Sup.  Ct.  IL'6.  60  L.  Ed.  324,  de- 

■  1  iliiit  the  trial  court  iniKht  well  have 
..ifreil    that   the  railway   company   was 

,:    :vorIng  to  get  a  te<;hiiU'al  advantufce" 

1  -;--ti!i^  "leave  to  amend  so  as  speoUlcal- 

i>  brii.i;  the  case  umler  the  Employers' 

I ,'  TV  .\ct."'  liut  that  "It  would  siJffor  no 

V  •   ■:"   frmu   the   court's   allowance   of   the 

"'n.'iit,  for  the  rt>ason  that,  while  "the 

.  ■   •  I'f  .ictlon  aroJ^o  under  a  different  law 

;   '.    ;iniendineut,"  yet  "the  fact.s  constl- 

:  the  tort  were  the  eame,  whichever 
.-.ve  them  that  effect." 
:.  •  I'nlt^d  States  Supreme  Court  appears 
ive  fiTtainly  Indicated  that  It  would 
•■,  a  lilM'ral  course  in  savins  substantial 
'    i-.uder  tlip  federal  Employers'  Liability 

\:  -il  22.  l!iOS,  c.  149,  35  Stat.  65  (U.  S. 
...  St.  1916,  5§  S6.j7-S6()r.),  from  the  bar 
•   ■.ition,  when  it  referred  in  its  opinion 

•  W'llf  Case  to  McPcmald  v.  Nebraska, 
Fi- ;.  171,  41  0.  C.  A.  278,  where  the  court 
iivd: 

.  !  -tlman  v.  IVimet,  62  Mo.  l.W,  the  Su- 

'  "n'n-*'  said:    '.\mondmrnts  are  allowed 

,=  y  to  pave  tlie  cause  from  the  statute  of 

■'>i:s.    aud   eoiirls    have    b'>en    liberal    in 

.1  ,   tli.'m  whi'H  the  cause  of  action  is  not 

I     ■'  Fcrint.'    •    •    •    TliiTi"    are    in    the 

■  •  '   t!  e  jurisprudence  of  every  country 
•     ■        p.^'iis    wlii'h    uinrli    tlie    IvKiiiuin;    of 

•t   triins  of  li;;;\l  ideas  ami  judicial      m- 

■,  s  "i  . -i- rice.     There  was  a  time  in  ICng- 

:■',  in  till-.  .  'luntry  wlieu  tlie  f'lni'am.nial 

:is    of    iJKlit   and   jii.sUce    \\liich    cimrts 

.'iiti-d   to   uphold   aud   cuforfe   wi  'e  es- 

•  of   I  .:-ior  importau'-e   (oinparcj   to  the 
-     r  ii!i"aicul.s,  and  tiiliuicaiiliis  of  spe- 

,     ,<'.  .;;      In  that  pcncd  ttie  Kieat  fundn- 

:   .   '  i    t'lC  ii'W   SI  emed  little,  aud   tli'-  tri- 

•,  rs   er"at.     Tlie  courts  wrc  net  con- 

•vith    the   mnrit."}  of    a   f  :s'\   but   wiiU 

ij  ■  :■•   of  statine  it.     Aud  th^  y  iidopt.d  so 

•  ;il)tle,    ertiljcial,    and    ti-clmical     rules 

■•   '  lie  statiTiK-nt  of  actions  and  (h'fi'usc 

;   •■  >  ptirf  .>!y.-!''m  of  svn'cial  pl(  iidiiij?  was 

.   ,   ,..1    t  11-  jLii^es  with'Mit  the  snii(  ti'  n  of 

irti'ii   la>v — that  in  many  cas< «.  tln'  \vhul<> 

'■•ti    nas   wliitlii  r  these   rnhs   had   been 

.".  ri-d  tl.e  nieiitsot  lin-  c'i--e  wei e  never 

fu.'J  fn  luently  never  thoi>;;'.r  ..:'.    II. ip- 

rr.,.T,kin('.  n<,>\  for  toe  law  itielf.  ih::t 

,5   i.n-f   ill   Eii.'li^nd  ami  in  t'lis  <  >i!ntrj-, 

..    i)(.'..    b-ive  an  ej)och   in   vvlii'h  siif^i.i'iec 

I,-    CO':-  lie  •  1    than   furm,   in   wbuh    tlie 


justice  and  right  of  tJie  cause  determines  its 
decision,  and  not  some  tichnieal  error  or  mis- 
take in  the  pleadings.  In  England  lo-duy  the 
amendment  complsinwl  ot  in  this  ease  would  be 
allowed  quite  as  a  matter  of  course,  and  the 
suggestion  that  the  defendant  had  gained  some 
advantage  by  the  mistake  would  not  be  enter- 
tained for  a  moment.  Tliere,  as  here,  every 
error  or  mistake  in  the  pleadings  which  does  not 
affect  the  substantial  rights  of  the  adverse  par- 
ty may  be  cured  by  amendment;  and  what  Is 
meant  by  substantial  right  is  a  right  going  to 
the  actual  merits  of  the  case.  Such  a  right  is 
not  acquired  by  a  mistake  or  error  in  pleadings 
which  has  not  misled  the  other  party  to  his 
prejudice.  And  the  prejudice  must  be  actual 
and  irreparable,  and  not  merely  theoretical.  At 
this  day  tlie  party  who  seeks  to  profit  by  an 
error  or  mistake  in  pleading  must  be  able  to 
invoke  the  principle  upon  which  the  law  of 
estoppel  is  founded." 

The  Supreme  Court  of  Wisconsin  conclu- 
rively  answered  the  objections  made  here  to 
the  right  to  amend,  In  holding : 

1     "The  point  involved  upon  this  appeal,  under 
I  the    assignments    of    error,    is    whether     the 
I  amended  complaint  set  up  a  different  cause  of 
action   thin   that   stated   in  the  original   com- 
I  plaint.     The  contention  of  the  appellant  is  that 
I  there  is  but  one  cause  of  action,  and  that  un- 
.  dVr  Ihe  federal  act,  while  pn   tlio  part  of  the 
'  respondent  it  is  insi.'Jtcd  that  the  original  com- 
I  plaint  set  up  a  cause  of  action  under  the  state 
I  law,  and  that  tlie  amendment  changi»d  it  from 
a  cause  of  action  under  the  state  law  to  one 
under  the  federal  act.     It  is  obvious  that  Iiut 
I  one  cause  of  action  existed  uimn  all  the  facts 
I  stated  in  the  amended  complaint.     It  is  eipial- 
ly  obvious  tliat  the  original  complaint  was  de- 
fective in  failing  to  stiite  certain  facts  going  to 
show  that  at  tlie  time  tlie  injury  was  sust:uned 
the    parties   were   engajied    in   interstate   com- 
merce.     Mothing  stated   in    tlie   amendfd   com- 
plaint was  in  conflict  or  inconsistent  with  the 
allegations  of  the  original  complaint.    Tlie  cause 
of  action  upon  wliich  the  plaintiff  sought  to  re- 
cover  damages    was  det^itively   stated   in    the 
original  complaint,  and  the  defects  were  cured 
by  the  amendment.     But  one  cause  of  action 
was  stated.    The  amendment  related  liack  to  the 
original  complaint  and   l>ecame   a   part   of   it; 
henee  the  statute  of  limitation  was  no  defensi-.'' 
Curtice  v.  O.  &  N.  W.  R.  C<\,  ir.2  Wis.  421, 
156  N.  W.  484,  L.  R.  A.  1910D,  ;51S. 

A«d,  iu  the  Curtice  Case,  the  pr.  1"t  dis- 
tinction was  drawn  between  the  rifjlit  of 
amendment  hero  invoIve<l  and  that  ileteniiin- 
ed  In  the  Wyler  Ctise,  relied  on  by  delendant 
in  error,  when  the  court  said  ; 

I     "We  think   a   careful   exniuiiiatifn   of  Union 

I  r.    1!.   Co.   V.    Wvler.   supra,    will   siiinv   that   it 

]  is  cle."a-lv  'il-.tiim.rsliable  friMi  the  iiisi.iut  case. 

]  In  liie  \Y;  Irr  C,;-e  the  amei'vlin.  iit  <'ham;ixl  not 

only  the  cause  i.f  action,  Imt  tlie  i  itiire  and  suli- 

stanco  of  't\<'.  cause  of  action.      Tie  wholi'  dis- 

I  ci  ssi.iii  ir   '111'  <!oiiion  in  the  Wyler  C.'i.^e  goes 

1  upnn  f'.e  idi'u  tl.  it  ail  entinl.v  now  and  diil'erent 

I  lanse   of  action   c  mnot   be   sit    up   by   way   of 

.t;  eii'''iienr,    ami    thus   escape    the   plea   ot    the 

'  s'at.;te    nf    lii>iitati..u   on    the    ground    lliat    tlie 

i  ncst    ca'vise  of  action   related  baciv   to  the   time 
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of  fiUog  the  complaint.  But  the  fkcts  in  the 
W^ler  Case  and  the  reasoning  in  the  oi^ion 
have  BO  application  to  a  case  where  there  is 
but  one  cause  of  action,  which  is  defectively 
stated  and  the  defect  cured  by  amendment." 
162  Wis.  425,  150  N.  W.  486,  L.  B.  A.  1916D, 
S18. 

The  United  States  Supreme  Court,  on  May 
20.  1918,  denied  a  petition  for  a  writ  of  certi- 
orari'to  the  Supreme  Court  of  Wisconsin 
to  review  Its  Judgment  in  Curtice's  Case. 
C.  &  N.  W.  Ry.  Co.  T.  CurHce,  247  U.  S;  510, 
38  Sup.  Ct.  678,  62  L.  Bd.  1242. 

Under  the  settled  rules  of  pleading  and 
practice  in  this  state,  the  right  to  amend, 
80  as  to  defeat  limitation,  when  Interposed 
against  the  cause  of  action  which  accrued, 
under  the  federal  statute,  to  the  representa- 
tive of  Pope's  estate,  cannot  be  doubted. 

Thouvenln  t.  Lea,  26  Tez.  616,  announces 
the  principle,  always  adhered  to  by  this 
court,  that — 

"Tbe  very  object  of  an  amendment  is  to  sup- 
ply the  omissions  of  the  original  pleadings. 
And  it  never  has  been  supixised  that  the  stat- 
ute of  limitaticms  would  present  any  impedi- 
ment to  its  being  done  at  any  time  during  the 
progress  of  the  cause.  Tlie  statute  only  oper- 
ates as  a  bar  when  it  is  sought  under  the  name 
of  an  amendment  t%  present  a  new  suit."  Trib- 
by  V.  Wokee,  74  Tex.  144,  11  S.  W.  1089. 

The  principle  has  been  repeatedly  applied 
In  Texas  to  save  causes  of  action  from  the 
bar  of  limitation,  when  such  causes  of  ac- 
tion were  presented  in  amendments  filed  aft- 
er the  expiration  of  the  statutory  period,  not- 
withstanding the  original  pleadings,  which 
were  filed  within  the  statutory  period,  were 
so  lacking  In  averments  essential  to  the 
statement  of  a  cause  of  action  as  to  be  bad 
on  general  demurrer.  W.  U.  Tel.  Co.  v. 
Smith  (CUv.  App.)  146  S.  W.  333;  Boyd  v. 
Bevllle,  91  Tex.  448,  444,  44  8.  W.  287;  Big- 
ham  V.  Talbot,  63  Tex.  273. 

[4]  We  are  also  of  the  opinion  that  the 
defect,  now  under  consideration.  In  the  orig- 
inal petition  of  plaintiffs  In  error,  was  cured 
by  the  afilrmative  allegations  in  the  railway 
company's  motion  to  dismiss  and  petition  to 
remand  to  the  United  States  Circuit  Court, 
to  the  effect  that  both  Pope  and  the  company 
were  engaged  in  Interstate  commerce  when  he 
was  Injured.  The  motion  and  petition  to  re- 
mand were  filed  within  two  years  after 
Pope  died,  and  the  company  in  Its  last 
amended  answer  expressly  reserved  its  every 
right  under  the  .motion  and  petition. 

The  law,  which  must  control  here,  is  dear- 
ly expressed  In  Hill  v.  George,  6  Tex.  89, 
where  the  statement  in  Gonld  on  Pleading  Is 
approved  to  the  effect  that : 

"If  one  party  expressly  avers  or  confesses 
a  material  fact  omitted  on  the  other  side,  the 
omission  is  cured.  It  may  thus  be  made  to 
appear,  from  the  pleadings  on  both  sides,  that 


the  plaintifF  is  entitled  to  the  judgment,  al- 
though his  own  pleadins,  taken  by  itself  is 
insufficient."  By.  Go.  v.  Andersoii,  76  Tex. 
252,  13  S.  W.  196;  Feitiliier  Go.  v.  Bank.  104 
Tex.  191 ;  Ry.  Co.  ▼.  Miller  (Tex.  Civ.)  128  .S. 
W.  1170;  By.  Oo.  ▼.  Fife  (Civ.  App.)  147  S. 
W.  1186. 

The  following  are  among  the  cases  which 
apply  the  rule  stated  to  facts  In  all  material 
respects  like  those  of  this  case:  BCing  v. 
Norfolk  &  S.  B.  Co.  (N.  C.)  97  S.  E.  30: 
Curtice  V.  C.  &  N.  W.  B.  Co.,  162  Wis.  421, 
156  N.  W.  484,  L.  B.  A.  1916D,  318;  White 
V.  Central  Vermont  By.  Co.,  87  Vt  330,  89 
Atl.  621.  In  affirming  the  Judgment  of  the 
Supreme  Court  of  Vermont  in  the  latter 
case,  the  United  States  Supreme  Court  an- 
nounced that  the  decision  of  the  state  Su- 
preme Court  with  respect  to  alder  of  a  plead- 
ing seeking  to  recover  damages  for  a  death 
under  the  federal  Employers'  Iilabllity  Act. 
by  an  allegation  In  an  answer  thereto  and 
by  a  replication  to  such  answer,  being  "on 
a  matter  of  state  pleading  and  practice,  is 
binding  on  this  court."  Central  Vermont  Ry. 
T.  White,  238  U.  8.  513,  35  Sup.  Ct  865,' 59 
L.  Ed.  1433,  Ann.  Gas.  1916B,  252. 

The  Judgments  of  the  district  court  and  of 
the  Court  of  Civil  Appeals  will  be  reversed, 
and  the  cause  Is  remanded  to  the  district 
court  for  further  proceedings,  not  inconsis- 
tent with  this  opinion,  and  without  prejudice 
to  such  rights  as  a  personal  represaitatlve 
of  Thos.  A.  Pope,  the  deceased,  may  have. 


BIRD  V.  FT.  WOBTH  4  R.  G.  RT.  CO. 
(No.  3137.) 

(Supreme  Court  of  Texas.    Dec.  18,  191S.) 

1.  LnoTATioR  or  Actions  «=3l27(6)— Amehd- 
MKKT— Relation  Back. 

In  action  for  death  of  her  husband,  amend- 
ed petition,  whereby  wife  as  administratrix  was 
substituted  for  former  plaintiff  and  whereby  she 
expressly  alleged  that  defendant  was  engaged, 
and  deceased  was  employed,  in  interstate  com- 
merce, at  date  of  fatal  injuries,  held  not  audi 
departure  from  original  petition  as  would  pre- 
vent amendment  from  relating  bade  to  filing 
of  original  petition. 

2.  Dbath  «=>3&— Accbuai.  of  Rishts. 

Under  federal  Emidoyera^  liabiBty  Act  (U. 
S.  Gomp.  St.  1916,  |§  86S7-8665),  cause  ot  ac- 
tion in  case  of  death  does  not  accrue  until  ap- 
pointment of  a  personal  representative  of  de- 
ceased, and,  where  deceased's  wife  filed  petition 
within  two  years  after  she  was  appointed  ad- 
ministratrix, action  was  not  barred. 

3.  Appeal  and  Ebbob  9=>1114— Decsees  to 

Intebmediate  Coubt. 
Where  defendant  in  error  is  entitled  to  hart 
other  assignments  considered  by  Court  of  Civil 
Appeals,  which  it  concluded  need  not  be  con- 


€=9For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Ke7-Numbered  Digests  and  Indexas 
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sidered  under  its  former  disposition  of  the  cfiae, 
the  canse  will  be  remanded  to  said  court  for  its 
further  action  on  snch  assignmeats  of  error; 
its  judgment  being  reversed. 

EJrror  to  Court  of  Civil  Appeals  of  Second 
Sapreme  Judicial  District. 

Action  by  Mrs.  Mary  Bird,  administratrix, 
against  the  Port  Worth  &  Rio  Orande  Rail- 
way Company.  Jud^^ent  for  plaintiff  was 
reversed  by  the  Court  of  Civil  Ai^>eal8  (196 
S.  W.  597)  and  judgment  rendered  for  de- 
fendant, and  plaintiff  brings  error.  Judg- 
ment of  Court  of  Civil  Appeals  reversed, 
and  cause  remanded. 

OdeU  &  Turner,  of  Cleburne,  and  McLean, 
Scott  &  McLean,  of  Ft.  Worth,  for  plaintiff 
in  error. 

Lockett  &  Bowe,  of  Ft  Worth,  and  An- 
drews, Streetman,  Bums  &  Logue,  of  Hous- 
ton, for  defendant  in  error. 

GREIHlNWOOD,  J.  Plaintiff  in  error  re- 
covered a  judgment  in  the  trial  court,  against 
defendant  in  error,  for  damages  for  the 
death  of  her  husband,  which  was  reversed 
by  the  Court  of  Civil  Appeals,  and  judgment 
was  rendered  for  defendant  in  error,  uipon 
the  ground  that  plaintiff  in  error's  canse  of 
action  was  barred  by  two  years'  limitation, 
nnder  the  federal  Employers'  Liability  Act 
(Act  April  22,  1908,  c.  149,  38  Stat.  B5  [U.  S. 
0)nip.  St  1916,  {{  8657-86651).  196  S.  W. 
507. 

[1]  The  death  of  plaintiff  in  error's  bus- 
band  occurred  on  October  11,  1911,  and  she 
filed  this  suit  on  March  21,  1913,  on  behalf 
of  herself  and  two  adult  cUldren  of  the  de- 
ceased. 

It  is  agreed  by  both  parties  that  defendant 
In  error  was  engaged  in  interstate  commerce, 
and  that  the  husband  of  plaintiff  in  error 
was  employed  in  interstate  commerce,  when 
be  met  his  death;  but  the  original  petition 
contained  no  averment  of  these  facts. 

On  June  8, 1914,  plaintiff  in  error  was  a.^ 
pointed  and  qualified  as  administratrix  of  the 
estate  of  her  deceased  husband,  and  there- 
after, on  April  17, 1915,  shfe  filed  an  amended 
petition  in  this  snlt,  whereby  she  as  admin- 
istratrix, was  substituted  for  the  former 
plaintiff,  and  whereby  she  expressly  alleged 
that  defendant  in  error  was  engaged,  and 
deceased  was  employed,  in  interstate  com- 
merce, at  the  date  he  received  the  injuries 
causing  his  death,  as  the  proximate  result 
of  certain  acts  of  negligence  on  the  part  of 
defendant  in  error  and  on  the  part  of  fel- 
low servants  of  the  deceased. 

l^ere  was  no  such  departure  between  the 
all^iations  of  the  original  petition  and  of  the 
amended  petition,  with  respect  to  the  negli- 
gence relied  on  for  a  recovery,  as  would 
preroit  the  ameodment  from  relating  back  to 
the  filing  of  tbe  original  petition.    T.  &  P. 


By.  Co.  V.  Cox,  145  D.  S.  593.  12  Sup.  Ct 
905,  36  Ll  Ed.  829;  T.  &  N.  O.  R.  Oo.  v.  Cllp- 
penger,  47  Tex.  Civ.  App.  610,  106  S.  W.  157. 
And  the  principal  contention  of  defendant  In 
error  is  that  the  addition  of  the  averments 
with  respect  to  the  defendant  in  error  tod 
the  deceased  having  berai  engaged  in  inter- 
state commerce  Introduced  a  new  or  different 
cause  of  action,  which  was  barred  by  the 
lapse  of  more  than  two  years  from  the  death 
of  the  deceased  before  the  filing  of  the  amend- 
ed petition. 

We  cannot  approve  this  contention.  Our 
reasons  are  fully  given  in  the  opiaion  of  this 
court  filed  to-day  in  the  case  of  Pope  v.  K. 
C,  M.  &  O.  By.  Co.  of  Texas,  207  S.  W.  514. 

[2]  There  is  an  additional  reason,  whidi 
precludes  us  from  sustaining  defendant  in 
error's  contention,  and  that  is.  In  our  opin- 
ion, the  cause  of  action,  given  by  tbe  federal 
Bknployers'  Liability  Act  in  case  of  death, 
does  not  accrue  until  the  appointment  of  a 
personal  representative  of  the  deceased,  and, 
in  this  case,  the  administratrix  filed  her 
amended  petition  within  two  years  from  the 
date  of  her  app<rfntment. 

The  opinion  of  the  United  States  Circuit 
Court  of  Appeals,  for  the  First  District,  in 
thQ  case  of  Am.  R.  Ca  of  Porto  Rico  v.  Cor- 
onas, 230  Fed.  545,  144  O.  O.  A.  699,  L.  R.  A. 
1916E,  1096^  contains  such  a  convincing  re- 
view of  tbe  authorities  and  suda  a  cogent 
statement  of  the  grounds  for  the  court's  con- 
clusion that  we  are  contmt  to  merely  refer 
to  that  opinion,  with  the  following  quotation 
therefrom,  viz.: 

"It  is  to  be  noted  that  the  statnte  does  not 
require  that  the  action  shall  be  brought  within 
two  years  bom  the  death,  but  within  two  years 
from  the  time  the  cause  ot  action  accrued. 
It  is  also  to  be  noted  that  the  action  is  not 
for  the  occurrence  out  of  whidi  the  death  arose, 
but  for  the  pecuniary  damages  to  the  benefici- 
aries, due  to  the  death ;  so  that  in  no  event 
could  the  cause  of  action  arise  until  after  the 
death,  or  be  said  to  exist  so  that  the  statute 
could  run  until  after  that  time.  We  may 
therefore  assume  that  the  statute,  so  far  as 
this  cause  of  action  is  concerned,  did  not  be- 
gin to  run  until  after  death  had  ensued. 

"It  is  a  general  rule  of  law  that  where  a 
cause  of  action  arises,  as  in  this  case,  after 
death,  it  is  considered  as  accruing,  for  the 
puriMise  of  the  running  of  the  statute,  only  from 
the  time  when  there  is  some  one  ih  existence 
capable  of  suing,  and,  if  no  one  but  the  ad- 
ministrator can  sue,  that  the  statute  does  not 
begin  to  run  until  administration  is  granted. 
This  principle  was  announced  at  an  early  day. 
The  leading  English  case  on  the  subject  is  Mur- 
ray, Administrator,  v.  East  India  Ca,  6  Bam. 
&  Aid.  204  [24  Revised  Rep.  325],  which  has 
been  very  generally  followed  in  this  country. 
•  •  •  In  view  of  the  well-reoognized  rule 
heretofore  pointed  out  as  to  when  a  right  of  ac- 
tion accrues— which  Congress  must  have  had  in 
mind  when  enacting  the  present  law— and  in 
view  of  the  fact  that  Lord  Campbell's  Act,  upon 
which  th*  B!mployera*  Liability  Act  was  model- 
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cd,  expressly  provided  that  the  limitation  should 
run  from  the  death  of  the  injured  party,  and 
that,  in  the  enactment  of  the  present  law,  Con- 
gress declined  to  adopt  such  a  limitation,  and 
fixed  the  period  from  the  time  the  action  ac- 
crued, we  are  of  the  opinion  that  the  proper 
construction  of  the  statute  is  that  the  right  of 
action  did  not  accrue,  so  that  the  limitation  at- 
tached, until  the  administrator  was  appointed." 

[3]  It  follows  that  the  Court  of  Civil  Ap- 
peals erred.  In  rendering  Judgment  for  de- 
fendant In  error,  and  its  Judgment  is  revew- 
ed ;  but,  since  defendant  in  error  is  entitled 
to  have  other  assignments  of  error  consider- 
ed by  the  Court  of  Civil  Appeals,  which  It 
coiMduded  need  not  be  considered,  under  Its 
former  disposition  of  the  case,  It  is  therefore 
ordered  that  this  cause  be  remanded  to  the 
Court  of  Civil  Aivpeals  for  Its  further  action 
on  the  assignments  of  error  not  heretofore 
piissed  upon.  Manning  r.  By.  Co.,  107  Tex. 
503,  181  S.  W.  687. 


VENABLB  T.  STATE.     (No.  4768.) 

(Court  of  Criminal  Appeals  of  Texas.    Dec.  11, 
1»18.) 

1.  CaiuiRAi.  Law  «=»706  — Miscowduct  op 
Pbosbcutino  Attobnkt  —  Examinatiow  ok 
Witnesses. 

Where  the  district  attorney  and  proseeuting 
ofiicer  threatened  prosecutrix,  a,  girl  under  15 
years  of  age,  with  a  prosecution  for  perjury  un- 
ieas  she  repeated  her  testimony  as  given  before 
ci^urt  of  inquiry  and  grand  jury  which  she  said 
was  false  and  induced  by  coercion,  and  she  was 
ibns  induced  to  testify,  &  conviction  based  there- 
on must  be  reversed; 

2.  CsniiKAL  Law  ^=>665(1)— Misconduct  of 
Judge. 

Where  the  trial  judge  mainly  in  the  8l>sence 
of  the  jury  reminded  prosecutrix  in  a  rape  case, 
a  girl  under  15  years  of  age,  that  he  had  power 
to  inflict  the  death  penalty  and  had  just  sent 
a  woman  to  the  penitentiary,  and  committed 
prosecutrix  to  custody  overnight,  and  suhse- 
gueutly  threatened  to  send  her  to  jail  unless  she 
repeated  former  testimony  which  she  said  was 
false  and  induced  by  coercion  and  which  she 
iiually  repeated,  judgment  of  conviction  must 
be  reversed, 

3.  Cbiminal  Law  «=»553  —  Cbedibilitt — 
Threats  and  Coebcion. 

Where  the  examination  of  a  prosecuting  wit- 
nr-ss  shows  that  her  testimony  on  which  a  con- 
viction for  rape  is  based  was  induced  by  threats 
and  coercion,  her  testimony  is  not  sufficiently 
crcdital>le  to  sustain  a  conviction. 

Prendergast,  J.,  dissoutuig. 

Appeal    from   District    Court,   Armstrong 
f'otiuty;   Hugh  L.  Umplin'S,  Judge. 


Howard.  Venable  was  convicted  of  rape, 
and  he  appeals.  Beversed,  and  cause  re- 
manded. 

Defendant's  bill  of  exceptions  No.  1,  here- 
inafter by  the  court  directed  to  be  Included 
in  the  report  of  this  case,  Is  as  follows: 

Be  it  remembered  that  i»  the  trial  ol  the 
above  entitled  and  numbered  cause,  and  after 
the  selection  and  impaneling  of  the  jury,  the 
reading  of  the  indictment,  and  the  oiteriog  of 
the  defendant's  pleas  of  not  guilty,  and  after 
the  witness  Ola  Fincher,  the  prosecutrix  herein, 
had  been  by  the  state  placed  upon  the  witness 
stand,  and  after  She  had  been  examined  as  to 
an  automobile  ride,  she,  the  defendant,  one 
Irene  Tucker,  and  one  Yon  Rosenberg  had  taken 
on  the  night  of  the  7th  and  morning  of  the  8tb 
day  of  July,  1917,  and  prior  to  the  time  she 
had  been  ariced  whether  or  not  the  defendant 
bad  ever  had  sexual  intercourse  with  her  on  said 
trip,  and  prior  to  die  time  she  bad  been  given 
opportunity  to  answer  whether  or  not  the  de- 
fendant had  ever  had  sexual  intercourse  with 
her  on  said  trip  or  on  any  other  occasion,  but 
after  she  had  detailed  said  trip  and  had  told 
certain  places  where  the  said  automobile  party 
had  gone,  the  following  proceedings  were  bad, 
and  parts  of  the  proceedings  bad  are  set  out  in 
verbatim  form  herein,  because  the  court  and 
counsel  deem  it  necessary  to  set  out  the  ques- 
tions in  order  to  better  elucidate  tb«  proceed- 
ings: 

The  district  attorney  asked  the  witness  wheth- 
er she  remembered  telling  the  grand  jury  »{ 
Donley  county  something,  and  she  answered  in 
the  affirmative,  whereupon  the  question  was 
asked  the  prosecutrix  whether  or  not  that  wa^ 
the  truth,  whereupon  counsel  for  the  defendimt 
objected  to  the  question  in  the  following  lan- 
guage: "Now,  your  honor,  we  object  to  that; 
we  believe  it  is  improper,  and,  if  it  is  for  the 
purpose  of  impeachment,  it  is  certainly  improp- 
er, and,  whatever  the  purpose  is,  it  is  irrelevant, 
immaterial,  and  prejudieiaL  We  don't  undt^r- 
stand— I  don't  know  what  the  purpose  of  the 
testimony  is  for,  unless  it  is  for  impeachmvi.t 
purijoses,  and  certainly  is  no  predicate  ht->r" 
that  would  justify  an  impeachment  of  his  ov.i 
witness."  Whereupon  the  court  instructed  the 
shcrifE  to  retire  the  jury,  and  the  jury  left  th«- 
box  in  charge  of  the  sheriff.  "Xou  may  reuu 
the  statement  to  the  witness;  now  pay  att<a- 
tion  to  it."  And  the  district  attorney  imni'--i'.- 
ately  began  rradins  to  the  prosecutrix  a  stati- 
ment  purporting  to  have  been  made  by  her  in 
a  court  of  inquiry  as  follows: 

"The  State  of  Teras,  County  of  Potter.  Bo 
it  remembered  that  on  this  the  9th  day  of  July. 
1917.  an  examining  court  of  Inquiry  was  duly 
organized,  with  O.  G.  Landis,  justice  of  th'' 
peace,  precinct  No.  1,  Potter  county,  To^a.-, 
presiding,  and  W.  M.  Burwell,  sheriff,  hn:z 
)iresont,  and  the  proceedings  were  oonducied  )>y 
the  state  through  her  district  attorney.  E.  T. 
Miller,  whereupon  the  following  testimony  w:w 
adduced,  reduced  to  writing,  and  subscribed  a;.i 
sworn  to  by  the  following  named  witdesacs: 

"iUaa  Ola  Fincher  having  been  duly  sworn 
by  the  court  testified  as  follows,  to  wit:  My' 
name  is  Ola  Fincher,  I  am  thirteen  years  <i 
age.     I  was  thirteen  on  the  3d  day  of   Janul 
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understand  that  you  will  get  a  fnll  bilL"   An- 
other of  appellant's  attora^s  said: 

'1  understand  that  yonr  honor  was  going  to 
'  give  us  a  foil  bill. 

"The  Ooort:  Certainly,  if  yoa  get  any  adran- 
,  tage  out  of  this,  just  go  to  it. 

"Attorney:  Well,  we  take  aa  exception  to 
'^hat. 

"The  Ck>nrt:  Certainly,  yon  haye  got  an  ex- 
(xVption  to  everything." 

( 

jio  reason  or  gronnd  Is  stated  why  tbey 
nmde  these  obJectlMis  at  this  time.  The 
examination  of  the  witness  proceeded  for  a 
while,  and  then  the  district  attorney  said  to 
heri 

"Ola,  yon  can  either  testify  to  the  tmth  of 
the  transaction,  or— I  will  be  perfectly  frank 
with  you— or  be  indicted  for  perjury.  Now, 
jtoa  can  just  go  either  route  you  want  to  go; 
now,  I  want  to  give  yoa  a  fair  show  and  wom- 
Ing." 

One  of  appellant's  attorneys  then  said,  "We 
take  a  bill  to  that,"  and  the  court  rolled  he 
wonld  get  his  bill  to  eTsrything.  No  reason 
U  assigned  why  he  said  he  wonld  "take  a  bUl 
to  that"  The  examination  of  the  witness 
proceeded  as  before.  The  indictment  herein 
was  preferred  by  the  grand  jury  of  Donley 
county  on  July  20th.  The  district  attorney 
then  asked  her  if  she  did  not  tell  the  grand 
jury  of  Donley  county,  after  being  duly 
8wom,  that  her  said  testimony  before  the  ex- 
amining court  was  the  truth.  (Her  sworn 
testimony,  taken  before  the  examining  court 
In  connection  with  her  then  oral  testimony, 
was  used  before  the  grand  jury.)  She  an- 
swered that  shf  did,  and  that  she  told  them 
that  appellant  had  had  sexual  intercourse 
with  her  as  stated  therein;  but,  when  then 
asked  If  that  was  not  the  truth,  she  said, 
"No,  sir."  The  examination  still  proceeded 
along  the  same  lines.  When  the  district  at- 
torney failed  to  get  her  to  testify  what  be  be- 
lieved was  the  truth,  and  what  her  sworn 
testimony  before  the  justice  of  the  peace 
showed  to  be  the  truth,  he  announced  to  the 
court  that  he  would  file  a  complaint  against 
her,  The  court  thereupon  suggested  that  an- 
other one  of  the.  attorneys  for  the  state 
should  examine  her.  And  he  did  so  at  some 
length  In  the  same  considerate  and  gentlest 
msuier,  with  a  like  result;  she  then  claim- 
ing that  she  did  not  know  what  certain  words 
in  her  said  testimony  Uieant  The  court 
thereupon  examined  her,  and  asked  her  to 
point  out  to  him  what  words  In  it  she  did  not 
understand,  and  her  written  testimony  was 
then  handed  to  her.  She  read  the  first  page, 
and  stated,  upon  Inquiry  of  the  court  If  she 
fouod  anything  on  the  first  page  she  did  not 
understand,  that  she  did  not  She  then  read 
on,  and  she  pointed  out  the  word  "Intercourse" 
to  the  judge  as  one  word  she  did  not  under- 
stand, and  then  another,  "penetrated,"  and 
then  another,  "penis,"  and  another,  "female 
organ,"  and  then  she  told  him  she  under- 


stood all  the  rest.  The  examination  in  this 
same  manner  proceeded  for  some  time.  She 
was  aaked  many  times  her  understanding  of 
these  words,  and  her  answers  and  manner  in- 
dicated that  she  was  prevaricating ;  that  she 
did  know  what  these  words  meant  each  and 
every  one  of  them. 

Clearly  when  the  court  and  the  attorneys 
could  not  Induce  her  to  swear  what  tbey  be- 
lieved was  the  tmth  about  the  matter,  and 
what  evidently  was  the  truth,  which  she  knew, 
the  district  attorney  sought  to  withdraw  his 
announcement  of  ready  and  wanted  to  contin- 
ue the  case ;  but  the  court  refused  to  let  him 
do  so,  and  said  he  would  keep  the  court  open 
for  a  year,  If  necessary.  The  court  then  had 
prepared,  and  the  clerk  to  enter,  an  order  re- 
citing thfit  It  appearing  to  the  court  that  the 
witness  had  knowledge  of  material  facts 
which  she  had  testified  to  in  the  absence  of 
the  jury,  but  which  she  refused  to  testify  to 
in  the  presence  of  the  jury,  and  persisted  in 
claiming  not  to  remember,  whereupon  he  ad- 
judged her  guilty  of  contempt  of  the  court, 
and  that  she  was  attempting  by  such  conduct 
to  hold  the  court  in  contempt,  and  without 
power  and  authority  to  compel  truthful  an- 
swers to  fair  questions,  therefore  he  ordered 
that  she  be  committed  to  the  custody  of  the 
sheriff  until  she  purged  herself  of  contempt  • 
which  she  could  do  by  giving  answers  to  the 
questions  In  a  truthful  manner  and  at  the 
time  when  the  court  was  ready  to  hear  the 
testimony.  She  thereupon  late  that  evening 
was  taken  in  charge  by  the  sheriff  and  kept 
with  him  and  his  wife  all  night.  The  court 
adjourned  until  next  morning.  She  was  tak- 
en in  charge  by  the  sheriff — not  placed  in  jail, 
but  taken  to  his  residence,  treated  In  the 
most  gentle  manner ;  she  slept  In  a  bed  In  the 
same  room  In  whldi  he  and  his  wife  slept 
and  he  returned  her  to  the  court  the  next 
morning  upon  its  opening.  She  was  again 
placed  upon  the  witness  stand,  still  In  t^e  ab- 
sence of  the  jury,  when  the  district  attorney 
proceeded  to  further  examine  her,  when  she 
began  the  same  tactics  as  the  evening  before, 
and  repeatedly,  when  asked  questions,  would 
give  no  answer.  The  court  again  admonished 
her  and  asked  her  what  was  the  trouble — 
why  she  would  not  talk.  She  made  no  answer. 
The  court  thereupon  ordered  the  sheriff  to 
take  her  to  jail,  and  told  her  he  would  hold 
the  court  open  untU  she  decided  to  talk.  -He 
then  asked  her  If  she  did  not  understand 
that  the  court  could  pronounce  the  sentence 
of  death,  actually  taking  the  Ufe  of  a  person, 
and  asked  her  If  she  did  not  know  that.  She 
said,  "Tes,  sir."  He  told  her  that  her  sitting 
there  obstinately  was  very  much  out  of  the 
line  with  the  right,  to  say  the  least  of  it  and 
asked  her  If  she  wanted  the  jury  brought 
back,  and  If  she  would  thai  go  ahead  and 
teU,  or  If  she  would  rather  go  to  jail  now, 
and  asked  her  what  she  said  about  It  He 
then  asked  her:  "What  are  yod  looking  over 
there  for  7"   One  of  appellant's  attorneys  stat- 
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ed:  "I  was  waiting  until  your  honor  got 
through.  I  want  to  take  a  bill."  The  court 
asked  the  witness:  "What  do  you  say  about 
itr  She  said:  "I  would  rather  tell  what  I 
have  to  t^"  And  upon  Inquiry  of  the  court 
she  repeated  that  The  court  again  asked  her 
if  she  wanted  the  Jury  to  be  brought  In,  and 
she  replied  It  made  no  difference  to  her.  The 
court  then  Uistmcted  the  district  attorney  to 
question  her,  and  said,  "We  will  see."  One 
of  appellant's  attorneys  said; 

"I  understand  we  have  a  bill  to  all  the  court's 
remarks. 

"The  Court:  Oh,  yes,  sir. 

"The  Attorney:  Especially  the  threat  to  send 
her  to  the  penitentiary  and  the  threat  of  death. 

"The  Court:  Sax*,  that  is  right,  whatever  was 
said. 

"To  the  witness:  Ton  didn't  understand  me  to 
say  that  I  was  threatening  to  put  you  to  death, 
did  your 

She  answered:  "Xes,  sir." 

On  her  cross-examination  by  appellant's  at- 
torney, she  swore  the  court  corrected  that  at 
the  time,  and  told  her  "he  was  not  threaten- 
ing, to  have  me  killed,  If  I  didn't  tell  this." 
Then  the  court  explained  to  her  that  he 
meant  no  such  thing;  that  what  he  meant 
to  tell  her  was  that  the  court  was  powerful 
enough  to  pot  a  person  to  death — an  of- 
fender against  the  law — and  that  it  would 
be  a  very  weak  court  that  could  not  compel 
a  witness  to  give  testimony.  The  attorney 
interrupted  to  say:  "I  am  sure  that  she  un- 
derstood— "  The  court  said:  "Now,  I  don't 
care  to  hear  from  you  further  on  this  subject 
You  have  got  your  exception  all  the  way 
through,  and  you  have  a  record,  and  I  don't 
propose  to  hear  anything  further  on  this  sub- 
ject." And  the  attorney  excepted  to  the 
court's  "refusal  to  hear  a  bill  of  exception." 
The  district  attorney  then  proceeded  to  fur- 
tiier  examine  the  witness,  and  upon  bla  ask- 
ing material  questions  she  gave  no  answers. 
The  court  thereupon  announced  that  the  wit- 
ness had  not  purged  herself  of  contempt 
She  said  she  did  not  want  to  go  to  jail.  The 
court:  "Go  right  on  to  Jail."  She  then  pro- 
tested repeatedly  that  she  did  not  want  to 
go  to  Jail.  The  sheriff  requested  her  to 
"come  on,  let's  go;"  but  she  remained  seated 
in  the  witness  seat  and  refused  to  go  with  the 
sheriff,  and  she  said  she  had  not  been  treated 
fair  enough.  The  court  asked  her  in  what 
way  she  had  not  been  treated  fair  enough, 
and  she  began  crying.  The  court  told  her, 
when  she  got  through  crying,  she  could  go 
ahead  and  talk.  After  consuming  the  whole 
of  the  morning  with  the  witness  as  Indicated, 
the  court  reconvened  at  2  o'clock  in  the 
evening.  The  jury  was  placed  in  the  box, 
and  the  witness  then  testified  substantially 
in  accordance  with  her  sworn  testimony  be- 
fore the  examining  (^urt. 

In  further  quallflcatlon  of  appellant's  bill. 
In  addition  to  what  is  stated  above,  the  court 
stated  that  this  witness  answered  promptly 


questions  propounded  by  appdJanf  s  attor- 
neys, but  was  neither  prompt  nor  truthful,  in 
his  opinion,  in  answering  the  question  pro- 
pounded by  the  state's  counsel. 

In  one  of  appellant's  Mils  it  is  alleged  that 
late  the  first  evening,  when  the  court  ordered 
the  sheriff  to  take  charge  of  the  witness  and 
to  let  the  sheriff  of  Donley  county,  who  was 
present  when  she  testified  in  said  examining 
trial,  and  who  was  then  under  the  rule,  talk 
to  the  witness.  Appellant  then  sought  to 
have  his  attorneys  presmt  at  this  conver»- 
tlon,  but  the  court  refused  to  permit  them  to 
be  present  He  excepted  to  the  action  of  the 
court  In  refusing  to  permit  his  attorneys  to 
be  present  at  the  conversation  between  these 
two  witnesses,  but  assigned  no  reason.  He 
did  nnt  object  to  the  witnesses  having  a  con- 
versation nor  to  the  action  of  the  court  hi 
permitting  it  The  bill  in  no  way  shorn 
what  the  conversation  was. 

The  court  then  further  says: 

"Hw  attitude  was  so  contemptnons  that  flie 
court  remanded  her  to  the  custody  of  the  sherill, 
who  Kept  her  at  his  home  overnight  and  nnder 
these  circumstances  and  with  such  inflaenca 
working  the  judge  of  this  court  felt  and  stiU 
feels,  that  it  was  proper  to  protect  the  court'a 
Jurisdiction,  and  that  it  would  not  have  been 
protected  if  the  defendant  and  his  counsel  had 
then  had  the  opportunity  of  diacussing  the  case 
with  faer.  In  my  opinion  the  slightest  encourage- 
ment which  might  have  been  possible  from  the 
mere  fact  that  counsel  for  defendant  be  accord- 
ed the  right  at  that  stage  of  the  proceeding  to 
discuss  the  matter  with  her  would  in  the  opinion 
of  the  judge  have  thwarted  the  purpose  of  the 
law,  to  compel  witnesses  to  respect  their  oath 
and  testify  truthfully  to  facts  within  their 
knowledge.  But  before  the  cross-examination  of 
the  witness  the  court  did  inform  defendant's 
counsel  that  it  was  their  privilege  now  to  talk 
with  the  witness,  and  they  availed  themselves 
of  the  opportunity;  the  court  taking  a  recess 
and  giving  them  the  opportunity,  and  the  jurjr 
not  Imowing  the  purpose  for  which  the  recess 
was  taken.  •  •  •  The  jury  would  have  had 
no  reason  for  knowing  what  was  transpiring  in 
their  absence  in  my  opinion,  and  I  am  not  aware 
and  have  not  been  informed  that  they  did  koov 
what  was  transpiring  in  their  absence,  and  when 
they  returned  into  court  tlie  Jndge  merely  said 
to  the  witness  Ola  Fincher:  'Do  yon  feel  well 
enough,  or  able  now,  to  testify?'  And  she  an- 
swered that  she  didn't  feel  so  very  good,  and  the 
district  attorney  then  began  propounding  ques- 
tions to  her.  Notliing  was  mentioned  in  the 
direct  examination  by  the  d^trict  attorney  rela- 
tive to  what  transpired  in  the  absence  of  the 
jury,  and  when  defendant's  counsd  began  cron- 
examining  her  they  undertook  to  and  did  de- 
velop what  they  considered  important  to  them 
pertaining  to  the  proceedings  had  in  the  absence 
of  the  jury.  Contempt  proceedings  against  the 
defendant  were  initiated  after  the  trial,  and 
while  the  court  had  no  doubt  and  so  stated  to 
the  defendant  of  his  guilt,  yet  the  defendant 
broke  down  in  that  proceeding,  and  with  tein 
in  his  eyes  said  that  he  did  not  intend  an.v 
contempt  of  court  by  the  signs  he  was  making, 
and  did  not  Imow  he  was  doing  anything  in  the 
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;n  bring  himself  in  contempt ;  and  he  was 

.•  "inj?  man  about  21  years  of  age,  so  he  was 

-  ':irKe<l,  for  the  mason  that  it  was  thought 

t  !!iat  the  court   under  those  drcumstances 

'.:  perhaps  be  mej-ciful  without  injury  to  the 

.  iant  or  the  court's  dignity." 

'  •  •> T  she  liad  completed  her  testt!;oony  be- 

.•  •  the  Jury,  on  her  direct  exauilnation  and 

re  <he  appellant  midertoolc  to  cross  her, 

ittcd,  the  coart  announced  to  appellant's 

,.i>  »i  that  tbey  coald  then  Interview  her 

va'cly,  which  tlicy  did.    When  they  placed 

I-  I  ink  on  the  stand  for  cross-examination, 

;  r  then  had  her  go  over  before  the  Jury 

'  '1  iUiJ  e^  ery  item  of  what  he  claimed  was 

■  •  'i)er  bofore  the  Judge  In  the  absence  of 

•  'i:ry,  and  asked  her  everything  about  all 
'!..i<e  matters.    So  that  in  that  way  the 

■•-!l;int   himself   reproduced   substantially 
.  .'i'  the  conduct  of  the  court  and  of  the 

•  :\t   attorney  and   prosecuting  attorney, 
:.    e\  ery  thing    that    tliey    thought    would 

to  the  Jury  her  mistreatment,  and  what 

-.1  her  to  ultimately  tell  the  true  facts 

'!'•  i;ase,  and  then  they  had  her  to  testify 

•  •'  ■'tance  and  effect  and  deny  ap[>eilant 

'.    Iiad    sexual    Intercourse    with   her    on 

■  'iC'.aslon.    The  state  on  redirect  e.Tam- 
■  111  went  over  the  matter  again  briefly 

aer,  and  she  said  that  he  did  have  in- 

irse  with  her,  and  that  her  testimony  to 

i-ITect  was  true.    This  passed  back  and 

n  a  time  or  two  with  the  same  result 

•  .lint's  attorney  asl<cd  her  If,  In  finally 
.i;>Ing  against  appellant  as  she  did,  it 

•;;  se  you  willingly  wnnt  to  give  this  Jury 
itb.  or  because  you  are  scared."    A.  "Well, 

■  It  to  it  that  I  am  scared.    Q.  That  is  ail. 
i  i-  i  telling  the  truth." 

•  '1  the  whole,  whether  or  not  her  tcsti- 

•  .i.Mlnst  appellant  to  the  effect  that  he 
..H  sexual  intercourse  with  her  was  a 

■■  ■■•.  of  fact  for  the  Jury  to  pass  uiwn. 

the  whole  cirrumstances,  no  one  could 

.;  I'.'jnient  doubt  her  testimony,  when  she 

■  I-  he  did  have  sexual  intercourse  with 
•    It- is  certain  that  he  did,  and  that  her 

■  .'ny  so  stating  was  unquestionably  true, 
''■■•  jury  believed  her. 

.e  action  of  the  court  in  de.illng  with  this 
••?-:   from   start   to   finish    deuionstrates 

■  'lie  court  and'  the  prosecuting  attorneys 
I-  other  purpose  or  intention  whatever 
!0   induce   this   girl    to  testify   to  the 

.  and  nothing  but  the  truth;   that  their 

'.    towards  her  was  most  considerate, 

I'l.-  inai'ner  towards  her  was  no  other 

.  '••  Induce  her  to  tell  the  truth,  and  notli- 

■■n  the  truth.    The  treatment  of  her  was 

i>  '•  iiy  harsh,  overbearing,  or  oppressive. 

n  .'T  can  there  be  any  question  but  that 

.  ri  was  undertaking  In  every  way  con- 

.'  e.  no  doubt  inspired  by  appellant  hlm- 


•r  through  him,  to  testify  falsely  In  his  I  siwcific  performance. 


behalf  and  save  him  from  die  Just  punish- 
ment whioli  his  rape  of  her  undoubtedly 
merited.  The  law,  and  Justice  and  right, 
shr>uld  not  be  permitted  by  the  courts  to  be 
crampled  under,  as  it  was  attempted  to  be 
done  by  the  witness  and  the  appellant  In  this 
case.  If  such  conduct  by  an  accused  and  a 
witness,  doing  everything  possible  to  shield 
him,  could  prevail,  then  the  power  and  au- 
thority of  the  court  to  administer  Justice,  to 
ascertain  and  declare  the  truth,  and  to  exe- 
cute and  carry  out  the  law,  would  be  a  farce 
and  a  mockery.  It  was  not  tolerated  by  the 
courageous  Judge  in  this  Instance,  and  should 
not  have  been.  What  he  did  was  right. 
What  he  did  was  within  bis  undoubted  au- 
thority, and  what  he  ought  to  have  don& 

The  only  other  complaint  appellant  has  is 
to  the  refusal  of  a  special  charge  which  he 
requested.  The  court  specially  stated  In  his 
qualification  to  the  appellant's  blU  what  the 
appellant  explained  to  him  at  the  time,  and 
that  he  modified  his  charge  to  meet  the 
exact  question  for  which  the  charge  was 
asked,  and  thereupon  refused  his.  As  ex- 
plained, the  bill  presents  no  error. 

The  Judgment  should  be  affirmed,  not  re- 
versed. 

I  dissent 


MASTERSON  ot  dl.  v.  PULLEN.    (No.  6109.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 
Dec.  18,  1918.) 

1.  Appeal  ano  Error  «=>527(2)— Bixi.  of  Ex- 
ceptions—Failure  TO  Piui  Conclusions 
of  Fact  and  Law. 

Court's  failure  to  file  conclusions  of  fact  and 
law  will  not  be  considered  on  appeal  without  a 
bill  of  ozccptious. 

2.  Quieting  Title  <S=4  J(4)— StiFFiciENOT  of 
Evidence— TiTLB  of  I'lainiifi^Patment 
ON  Land  Contract. 

In  suit  to  remove  cloud  from  title  to  land, 
wherein  plaintifTs  title  was  attacked  on  ground 
th.1t  he  Lad  contracted  to  sell  land  to  third  par- 
t.v,  liad  placed  such  party  in  po.ssession,  and  r«- 
ocived  $1,000  earnest  money  on  contract,  evi- 
dence held  insufli  :ient  to  warrant  finding  that 
plaintiff  had  received  such  sum  on  the  contract. 

3.  Ve.nuob  a.nd  Purchaser  ®=>54— Payment 
of  Co.Nyi  uebatiom— Possession— Purchas- 
er's E(jL'iTABLE  Title. 

Purchaser,  havinf?  possession  of  land  and 
havinc  paid  the  entire  consideration,  has  an 
equitable  title  superior  to  vendor's  legal  title. 

4.  Vendor  and  Purchaser  €=»54  —  RionTS 

OF   I'URCIIASKR. 

Purchaser  who  has  not  paid  any  of  the 
consideration  has  not  sufficient  title  to  au- 
tli.>rize  recovery  of  land  from  vendor,  his  only 
riffbt  i>ein?  to  tender  consideration  and  ask  for 
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6.  Ornsniro  Titlk  «=9lO(2)— Right  to  Bbinq 
Action— Tnut  of  Plaihtiw. 
Vendor  who  has  receiyed  no»part  of  the  con- 
sideratloii  has  anfficient  tide  to  maintain  a  snit 
to  remoYe  cloud  from  the  title  to  the  land. 

6.  Trespass  to  Tkt  Titlk  $=36{1)  —  Holdeb 
of  Naked  Lzoal  Title. 

The  holder  of  a  naked  legal  title  may  main- 
tain an  action  of  trespass  to  try  title. 

7.  Advebsb  Possession  4ss>60(3)— Aoknowi<» 
EDOMENT  of  Right  of  State. 

A  person  in  posaesaion  of  land,  though  ac- 
knowledging a  better  right  in  the  state,  may 
hold  adverse  possession  as  against  true  owner. 

&  Adtbbsb  Posaxasioir  «s»70— Hosiiutt  to 
Owner. 
The  mere  holding  of  land,  under  the  belief 
that  the  land  is  the  state's  and  with  the  purpose 
of  acquiring  it  lawfully  at  some  future  time, 
does  not  define  the  attitude  of  the  possessor  as 
hostile  to  the  claim  of  the  owner  of  whose  ex- 
istence he  is  ignorant. 

9.  Adverse  Possession  «=960(3}  —  Iupbovk- 
KBNTS— -Possession  Adverse  to  True  Own- 
er. 

Plaintiff,  who  took  possession  of  land  for  pur- 
pose of  acquiring  land  from  state  under  belief 
that  land  was  vacant,  but  who  after  being  told 
that  land  was  not  vacant,  and  with  knowledge 
of  real  owner,  continued  for  a  period  of  ten  years 
to  hold  land  and  make  substantial  improvements 
in  fence  indosing  land,  held  to  have  held  land 
adversely  to  true  owner. 

10.  Adverse  Possession  i9=>30  —  Notice  — 
Pence. 

Fence  inclosing  860  acres  of  land  was  a  suffi- 
cient notorious  assertion  of  holder's  adverse 
claim,  though  land  was  in  a  very  rough,  broken, 
uninhabited  country. 

Appeal  from  IMstilct  Court,  Edwards 
County;  James  Corndl,  Judge. 

Action  by  li.  M.  Pullen  against  Beba  B. 
Masterson  and  others.  Judgment  for  plain- 
tifl,  and  defendants  appeal.    Affirmed. 

W.  C.  linden  and  William  a  Church,  both 
of  San  Antonio^  for  appellants. 
Jno.  W.  Hill,  of  Dvalde,  for  appellee. 

MOURSUND,  J.  li.  M.  Pullen  sued  Reba 
B.  Masterson,  B.  R.  Guenther,  Adolph  Wag- 
ner, and  his  wlfe^  Amanda  Wagner,  to  le- 
move  cloud  from  the  title  to  360  acres  of 
land  in  Edwards  county,  described  by  metes 
and  bounds,  pleading  specially  title  by  limi- 
tation under  the  three  and  ten  years'  stat- 
utes. The  record  contains  no  answer  by 
Reba  B.  Masterson.  The  other  def«idants 
answered  by  plea  of  not  guilty. 

Judgmoit  was  rendered  in  favor  of  plain- 
tiff. 

[1]  Complaint  is  made  of  the  failure  of  the 
court  to  file  his  conclusions  of  fact  and  law. 
The  failure  to  file  such  conduslons  will  not 
be  considered  without  a  bill  of  exceptions. 


Landa  r.  Heermann,  86  IVx.  1,  19  S.  W. 
885. 

[2-4]  It  is  cont^ided  that  Pullen  is  not 
entitled  to  recover  the  land  for  the  reason 
that,  prior  to  the  Institution  of  the  suit, 
he  bad  entered  Into  a  contract  in  writing  for 
the  sale  of  such  land,  under  the  terms  of 
which  $1,000  earnest  money  had  been  paid  to 
him,  and  the  person  who  contracted  to  pur- 
chase the  land  had  been  put  In  possession 
thereof  and  was  still  in  possessicm  at  the 
time  of  the  trial.  The  contract  was  not  in- 
troduced in  evidence.  Plaintiff  testified  that 
be  had  contracted  In  writing  prior  to  the  insti- 
tution of  the  suit  to  sell  certain  lands,  Indud- 
Ing  that  in  controversy,  to  Neal  Jemlgan ;  that 
Jemlgan  ascertained  that  plaintiff  could  not 
give  him  titie  to  the  360  acres  in  controversy, 
and  that  he  had  to  prove  up  his  occupancy 
as  to  the  west  half  of  section  34.  It  appears 
from  his  testimony  that  Jemlgan  parted 
with  |1,000,  whldi  was  at  the  time  of  the 
trial  in  a  bank;  but  he  did  not  explain 
whether  it  had  been  paid  to  him,  or  whether 
it  accompanied  the  contract  and  was  in  the 
nature  of  a  deposit  to  secure  Jemigan's  com- 
pliance with  the  terms  of  the  contract  when 
plaintiff  should  have  complied  with  his  part 
Jemlgan  was  to  pay  about  $6,000  additional. 
This  testimony  does  not  warrant  a  finding 
that  even  the  $1,000  had  been  paid  to  plain- 
tiff. Had  the  entire  consideration  beesi  paid, 
and  possession  given,  Jemlgan  would  hare 
had  an  equitable  title  superior  to  the  legal 
title  of  plaintiff.  Secrest  v.  Jones,  21  Tex. 
121.  As  it  was,  Jemlgan  had  no  sudi  title 
as  would  authorize  >i<m  to  recover  the  land 
from  plaintiff.  He  could  only  tender  the  con- 
sideration and  ask  for  specific  performance 
of  the  contract.  Wallace  v.  Wilcox,  27  Tex. 
00;  Bell  v.  Warren,  39  Tex.  IOC;  Pruslecke 
V.  Ramzlnskl,  81  S.  W.  771. 

[E,  6]  There  is  no  merit  in  the  appellant's 
contention  that  at  the  time  of  the  institu- 
tion of  the  suit  plaintiff  had  parted  with  his 
title.  The  holder  of  a  naked  legal  titie  may 
maintain  an  action  of  trespass  to  try  title, 
and  plaintiff  occupied  a  much  more  favorable 
position.  Dean  v.  Jagoe,  46  Tex.  Civ.  App- 
389,  103  S.  W.  195. 

In  the  second  assignment  it  is  contended 
that  the  evidence  does  not  sustain  a  finding 
that  plaintiff's  possession  was  adverse  for  a 
period  of  10  years.  Plaintiff  inclosed  the 
land  about  25  or  27  years  before  the  date 
of  the  trial,  and  made  application  to  pur- 
chase the  same  as  vacant  land;  but  the  ex- 
act date  thereof  is  not  shown.  He  testified 
his  papers  were  returned  and  be  was  notified 
that  the  land  he  was  claiming  conflicted  with 
some  other  surveys,  but  be  knew  it  did  not. 
He  also  testified  that  some  one  notified  him 
he  had  $14  "in  the  land  ofiOoe,"  and  asked 
him  If  he  wanted  him  to  collect  it,  and  he 
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paid  no  attention  to  the  notice,  bU  Idea  be- 
ing that  he  expected  to  get  the  land  "at  some 
time  or  other" ;  that  be  was  not  trying  to 
beat  anybody  oat  at  it ;  that  he  left  the  mon- 
ey there  for  the  purpose  ot  iMjtng  the  state 
for  the  tltie.  He  did  not  testify  when  this 
occurred,  and  'when  It  was  that  he  was  not 
trying  to  heat  anybody  out  of  the  land.  In 
1908  be  received  a  letter  from  Rogan  &  Mc- 
iDemey,  attorneys  at  Austin,  stating  that 
there  was  no  vacancy,  as  the  surveys  of  block 
J  call  to  tie  to  the  Southern  Pacific  sur- 
veys, and  that  the  land  office  had  so  ruled 
on  the  1900  flies  that  were  sought  to  be  lo- 
cated on  the  supposed  vacancy.  He  testified 
that  from  the  time  he  received  this  letter  be 
knew  the  owners  of  the  surveys  In  block  J 
owned  the  land  in  controversy;  that  from 
that  time  forward  he  had  not  claimed  it 
was  vacant:  that  be  bad  claimed  said  land 
against  the  whole  world  daring  the  entire 
time  he  had  It  fenced.  He  testified  further 
that  the  last  time  he  tried  to  get  the  com- 
missioner to  recognise  a  vacancy  there  was 
In  1903,  and  that  "they  claimed  it  was  cov- 
ered by  15";  that  he  had  not  frequently 
stated  within  the  last  few  years  that  he  be- 
lieved It  was  vacant  land;  that  he  knew 
better  than  that;  that  be  had  known  since 
1903  that  it  was  not  state  land,  and  had  not 
claimed  It  since  then  as  state  land ;  that  he 
had  been  claiming  it  adversely  to  Mr.  Mas- 
terson  ever  since  then.  The  evidence  waiv 
rants  a  finding  that  plaintiff  Improved  his 
fence  on  the  land  materially  about  6  or  7 
years  before  the  trial.  His  testimony  was 
sought  to  be  weakened  by  asking  him  wheth- 
er be  had  not  made  statements  to  certain 
persons,  tending  to  show  that  he  still  believ- 
ed within  a  few  years  prior  to  the  trial  that 
there  was  a  vacancy.  He  first  denied  mak- 
ing any  such  statements,  but  finally  said  he 
had  no  recollection  of  having  conversations 
such  as  were  inquired  about  Luther  Rob- 
erts testified  that  about  3  years  before  the 
trial  plaintiff  told  him  he  bad  no  deed  to 
the  land,  but  had  been  trying  to  get  a  deed 
for  a  good  while:  that  his  money  was  at 
the  land  office,  and  he  expected  to  get  a 
deed;  that  plaintiff  did  not  tell  him  until  the 
spring  ot  1917  that  be  was  claiming  the 
land ;  that  he  then  said  he  was  exi>ecting  to 
get  a  deed  from  the  state  or  he  was  going  to 
sue  MasterB<»i  for  a  deed.  Qulncey  Craig 
tesUfled  that  he  had  talked  to  plaintiff  con- 
cerning this  land,  and  while  most  of  his  tes- 
timony atvears  to  relate  to  what  plaintiff 
thoagfat  and  claimed  at  the  time  he  had  a 
survey  made  on  the  theory  that  it  was  va- 
cant land  or  sdiool  land,  which  must  have 
been  prior  to  1903,  he  also  said : 

"I  do  not  remember  when  was  the  last  time  he 
thoaght  it  was  vacant  land— I  think  within  the 
last  fonr  or  five  years.  I  conld  not  say  whether 
or  not  It  was  within  the  last  two  or  three  years ; 
it  has  been  something  like  five  years." 


While  ^daintiff  testified  he  paid  taxes  on 
the  land  in  controversy,  the  tax  collector 
testified  that  from  1913  to  date  of  trial  the 
tax  rolls  showed  no  payment  of  taxes  by 
plaintiff  on  said  land.  He  testified  his  exam- 
ination did  not  extend  further  back.  It  ap- 
pears that  the  assessor's  record  was  offered 
in  evidence,  and  that  a  copy  was  intended 
to  be  attached  to  the  statement  of  facts;  but 
it  was  not  attached. 

The  court  recited  in  his  Judgment,  and  the 
recital  is  sustained  by  the  evidence,  that  the 
land  In  controversy  is  a  part  of  survey  No. 
16,  block  J,  which  survey  was  shown  to 
have  been  patented  to  Branch  T.  Masterson. 
on  October  23,  1882. 

[7-9]  Under  the  rules  laid  down  in  the  case 
of  Smith  v.  Jones,  103  Tex.  632,  132  8.  W. 
469,  31  li.  R.  A.  (N.  S.)  153,  It  is  dear  that, 
even  though  a  person  in  possession  of  land 
may  acknowledge  a  better  right  in  the  state, 
he  may  hold  adverse  possession  thereof  as 
against  the  true  owner.  It  appears,  how- 
ever, that  the  mere  holding  of  it  under  the 
beUef  that  the  land  is  the  state's  and  with 
.the  purpose  of  acquiring  It  lawfully  at  some 
future  time  does  not  define  the  attitude  of 
the  possessor  as  hostile  to  the  claim  of  an 
owner  of  whose  existence  he  is  ignorant. 
In  this  case  it  is  shown  that  after  1903  plain- 
tiff knew  that  the  owner  of  survey  15,  block 
J,  was  held  to  be  the  owner  of  the  land 
in  controversy  by  the  Commissioner  of  the 
Oeneral  Land  Office,  and  by  attorneys  whom 
tte  consulted,  and  therefore  he  not  only  bad 
a  suspldon  of  the  claim  of  the  true  owner, 
but,  if  his  testimony  be  believed,  such  a  well- 
defined  belief  in  the  merit  of  such  claim 
that  he  did  not  renew  his  efforts  to  acquire 
title  from  the  state.  The  fact  that  his  i>03- 
sesslon  was  still  maintained  under  a  claim 
of  right  to  acquire  the  title  from  the  state, 
if  such  is  the  fact,  would  not  necessarily 
show  that  his  possession  was  not  adverse  to 
that  of  the  true  owner.  After  he  received 
the  letter  from  Rogan  &  Mclnerney,  he  con- 
tinued to  hold  possession  of  the  land  for 
more  than  ten  years,  dttring  all  of  which 
time  his  fences  were  promptly  repaired  wben 
down,  and  about  seven  years  before  the  trial 
a  substantial  Improvement  was  made  in  a 
portion  of  the  fence.  It  Is  true  that  at 
some  time,  according  to  his  testimony,  he 
did  not  want  to  beat  anybody  out  of  the 
land;  but  that  may  have  been  prior  to 
1903,  and,  if  he  testified  to  the  truth  in  mak- 
ing other  statonents,  it  must  bave  been  pri- 
or to  that  time.  We  conclude  that  we  would 
not  be  warranted  in  setting  aside  the  finding 
of  the  trial  court  that  plalntifTs  possession 
was  adverse  to  the  true  owner  for  a  period 
of  ten  years  prior  to  the  Institution  of  the 
suit 

[II]  The  farther  oontentlon  Is  made  that 
as  no  improvements  were  placed  on  the  land 
other  than  the  fence,  which  ran  across  the 
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same  in  a  very  rough,  broken,  uninhabited 
country,  the  plaintiff's  possession  was  not 
Bach  a  notorious  assertion  of  an  adverse 
claim  as  was  sufficient  to  put  defendants  and 
their  predecessors  in  title  upon  notice  there- 
of. There  is  no  merit  in  this  contenticm. 
The  cases  relied  on  are  cases  In  which  it 
has  been  held  tliat  possession  of  a  few  acres 
by  a  neighbor  could  not  give  title  to  160 
acres,  as  the  owner  might  well  bellere  that 
his  neighbor  had  made  a  mistake  concerning 
the  division  line.  This  case  involves  the 
land  actually  inclosed,  consisting  of  860 
acres  of  land. 
>     The  Judgment  is  affirmed. 


BURNETT  ▼.  ANDERSON.    (No.  8904.) 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 

Oct  19,  1918.    Rehearing  Denied  Nov.  23, 

leiS.) 

1.  Daiiaoes   «=9lS2(7)— Pxbsonai,    Injubikb 

— E>XCBS8IVE  X>AMAOE8. 

Altfaongh  plaintiff,  when  he  received  per- 
manent Injuries  to  bis  foot  and  other  injuries, 
was  60  years  old,  where  he  was  able  to  and 
did  superintend  a  large  business  and  injuries 
had  largely  impaired  bis  ability  to  do  bo,  besides 
causing  him  suffering  and  expense,  a  verdict 
for  $10,000  ^11  not  be  held  excessive. 

2.  Apfkal  and  Ebbob  «=3l018— Aicoukt  or 

RECOVEBT— PbOVINCK   of  JlTBT. 

The  determination  of  the  amount  of  dam- 
ages in  personal  injury  cases  is  committed  to 
the  jury  in  a  veiy  large  measure,  and  its  de- 
cision will  not  be  reversed,  though  damages  are 
greater  than  appellate  court  would  have  given. 

8.  Affxai,  and  Ebrob   ®=3l050(l)  —  Admis- 
sion  OF  Incompetent  Testimony— Habm- 
LEBS  Ebbob. 
In  an  action  for  injuries  to  pedestrian  due 
to  automobile  accident,  that  a  witness  was  ask- 
ed the  whereabouts  of  some  X-ray  pictures  of 
plaintiff's  foot,  and  replied,  "I  gave  them  to  the 
insurance  man,"  held  not  to  have  had  any  ap- 
preciable influence  in  enlarging  the  verdict  or 
in  arousing  any  degree  of  prejudice. 

4.  Mttnicipai.   Cobpobations      ^=3706(8)   — 
Collision     in     Stbeet— Action— Instbdo- 

TIOM. 

In  action  for  personal  injuries  sustained 
by  plaintiff  pedestrian  when  run  down  by  an 
automobile,  driven  by  defendant's  chauffeur, 
held,  that  court's  main  charge  was  not  subject 
to  objection  that  it  submitted  issue  of  discov- 
ered peril. 

6.  Tbial  ^=>252(8)  —  Instbuctions  —  Evi- 
dence. 
In  action  for  injuries  sustained  by  pedes- 
trian when  run  down  by  an  automobile,  giving 
of  a  special  requested  charge  on  discovered  peril 
held  not  erroneous  as  against  objection  that 
there  was  no  evidence  that  diauffeur  saw  plain- 
tiff. 


6.  EviDBNOE    «s>75  —  Failube  TO  Pboduce 
Evidence— Pbesumftions. 

Where  a  party  fails  to  present  evidence 
within  his  power  to  produce,  the  presumption 
is  that  the  evidence^  U  offered,  would  be  unfa- 
vorable. 

7.  Affeai.  and  Easoa    «=>1051(1)  —  Adhis- 
BioN  OF  Testimont— Habmucbs  Ebbob. 

Where  it  was  plain  from  the  evidence  that 
defendant's  chauffeur  was  exceeding  speed  limit, 
permitting  a  witness  to  testify  that  chauffear 
had  stated  shortly  after  accident  that  he  wu 
driving  a  little  fast,  and  that  the  passenger  had 
stated  that  she  had  requested  chauffeur  not  to 
drive  so  fast,  was  without  prejudice  to  defend- 
ant 

a  Tbial  «s>252(8)  —  Instbuctionb  —  Evi- 
dence. 
In  action  for  injuries  sustained  by  plaintiff 
pedestrian  when  run  down  by  an  automobile, 
held,  under  the  evidence,  that  court  did  not  err 
in  refusing  to  give  special  charge  submittin; 
issue  whether  cliauSeur  was  an  employ^  or 
servant  of  defendant 

9.  Municipal   Cobpobationb    «s»7D6(7)— In- 
juBiEB  to  Pedestbian— Contbibutobt  Neo- 

UOENOB. 
In  action  for  injuries  sustained  1^  plain- 
tiff pedestrian  when  run  down  by  an  automo- 
bile, driven  by  defendant's  chauffeur,  held,  that 
court  did  not  err  in  denying  peremptory  in- 
struction for  defendant  who  pleaded  contribu- 
tory negligence  as  a  defense. 

Error  from  District  Court,  Tarrant  Couo- 
^;   Bruce  Tonng,  Judge. 

Action  by  A.  J.  Anderson  against  Tom  L. 
Burnett.  Judgment  for  plaintllf,  and  defend- 
ant brings  error.    Affirmed. 

Samuels  &  Brown  and  McLean,  Scott  & 
McLean,  all  of  Ft  Worth,  toe  plaintiff  hi 
error. 

Slay,  Simon  ft  Smith,  Chas.  T.  Rowland, 
and  Theodore  Made,  all  of  Ft  Worth,  for 
defendant  in  error. 

CONNER,  C.  J.  This  appeal  Is  from  a 
Judgment  of  $10,000  in  appellee's  favor  as 
damages  for  personal  injuries  received  in  an 
automobile  accident  The  record  discloses 
that  on  April  27,  1916,  a  chauffeur  in  a  large, 
high-powered  automobile,  with  a  daughter  of 
plaintiff  in  error,  was  rapidly  driving  along 
Jennings  avenue  in  the  city  of  Ft  Worth, 
and  that  near  the  point  where  said  avenue 
connects  with  Throdcmorton  street  in  said 
city  said  car  ran  over  and  seriously  injured 
defendant  in  o-ror,  who  at  the  time  was 
attempting  to  cross  the  street  The  defend- 
ant in  error.  In  hla  petition  for  a  recovery, 
alleged,  among  other  gioonds  of  n^U- 
gence,  that  the  driver  of  the  automobile  was 
proceeding  at  an  unusual  rate  of  speed  in 
violation  of  both  a  state  statute  and  a  dty 
ordinance  on  the  subject  In  answer,  this 
was  denied,  and  it  was  further  alleged  that 
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the  plaintiff  ia  the  anlt  was  gnilty  of  con- 
tributory negllgaic&  The  trial,  bowever, 
resulted  In  a  Judgment  In  defendant  in  er- 
ror's favor  as  stated. 

[1]  Plaintiff  in  error,  on  tMs  appeal  from 
tbe  Judgment  mentioned,  presents  as  of  first 
Importance  the  contention  that  the  verdict 
and  Judgment  is  excessive,  but,  after  a  care- 
ful consideration  of  the  evidence,  we  have 
been  unable  to  so  determine.  There  was  evi- 
dence tending  to  show  that  Anderson  was 
very  violently  thrown  uix>n  the  paved  street; 
that  the  car  ran  over  and  crushed  tbe  arcb 
of  his  left  foot  and  broke  or  shattered  two 
or  more  of  the  bones  in  the  ardi;  that  he 
received  blows  or  injuries  on  the  side  of  his 
spine  that  resulted  in  a  loss  of  sensation  of 
the  right  leg  for  a  number  of  days,  and  a 
curvature  of  the  neck  not  yet  imder  control ; 
that  the  use  of  his  right  arm  has  become 
greatly  Impaired.  The  evidence  is  further  to 
tbe  effect  that  the  injury  to  the  foot  caused 
very  great  and  long-oont^ued  pain,  Anderson 
testlfjrlng  that  it  became  greatly  swollen  and 
discolored;  that  for  nearly  three  weeks  he 
was  confined  to  his  bed,  during  all  of  which 
time  the  pain  and  agony  was  intense ;  and  it 
was  some  four  months  before  be  was  able  to 
do  more  than  "hobble"  around  on  his  crutch- 
es ;  that  at  the  time  of  tbe  trial,  about  one 
year  after  the  injury,  be  was  yet  unable  to 
walk  with  his  former  ease;  that  be  could 
not  walk  without  pain  more  than  five  or  six 
bIo<&s  in  town  where  the  pavements  were 
smooth  without  sitting  down  to  rest;  that 
where  the  ground  was  uneven  and  rough  he 
was  unable  to  walk  that  far  without  pain; 
that,  when  his  foot  rested  upon  a  pebble  or 
protruding  substance,  it  gave  him  pain ;  that 
in  walking  he  was  compelled  to  "drag  his 
foot  and  keep  it  flat";  that  he  was  imable 
to  do  much  work  which  would  necessitate  his 
moving  around  or  being  active  on  his  feet; 
that  he  was  unable  to  work  in  his  store  as 
be  did  before  because  of  his  Inability  to  stand 
upon  his  feet. 

The  evidoice  further  tends  to  show  that  he 
conducted  a  large  business  in  the  dty  with 
some  37  employes  engaged  by  him  in  conduct- 
ing it;  that  such  business  had  been  super- 
vised and  managed  by  him  continuously  to 
tbe  time  of  his  injury,  save  that  some  seven 
months  prior  to  the  injury  he  had  acquired  a 
suburban  residence  on  Lake  Worth,  some 
12  miles  from  tbe  city,  at  which  place  during 
said  months  he  had  spent  much  of  his  time 
in  improving  it,  etc.,  but  nevertheless  going 
to  the  store  once  or  twice  a  week  to  superin- 
tend the  business;  that  since  his  injury  he 
had  been  required  to  hire  one  of  his  former 
employ&s  as  general  manager  of  the  store  at 
an  advance  in  salary  of  $50  per  month ;  that 
he  had  Incurred  an  expense  of  about  $100  in 
the  way  of  doctors'  bills  for  medical  treat- 
ment, exdualve  of  his  drug  bilL 

[2]  There  is  no  mathematical  standard  by 
which  we  can  measure  damages  for  injuries 


of  the  diaracter  indicated  by  the  foregoing 
atatement  of  what  the  evidence  in  this  case 
tends  to  prove.  The  law  merely  dedoras 
that  such  damages  shall  be  limited  to  Just 
compensation,  and  the  determination  of  that 
question  is  committed  to  the  Jury  in  a  very 
large  measura  The  role  by  which  an  appel- 
late tribunal  is  to  be  guided,  when  called  up- 
on to  review  tbe  verdict  of  the  Jury  assessing 
damages,  is  thus  tersely  stated  in  the  case  of 
H.  &  T.  O.  Ry.  Co.  V.  McNamara,  69  Tex.  255: 

"It  is  only  when  the  damages  are  palpably 
and  manifestly  excessive  that  the  verdict  will  be 
set  aside .  by  the  appellate  court.  A  large 
amount  of  discretion  ia  necessarily  left  to  the 
jury  in  all  such  cases,  and  the  court  wUl  not 
reverse  even  if  the  damages  allowed  are  much 
greater  than  the  court  would  have  given  under 
the  proof." 

To  the  same  general  effect  are  the  follow- 
ing authorities:  H.  &  O.  N.  Ry.  Co.  v.  Ran- 
dall, 00  Tex.  264;  Lumber  Co.  ▼.  Denham, 
29  S.  W.  S54;  C  B.  I.  ft  T.  Ry.  Co.  v.  Jones, 
39  Tex.  ClT.  App.  480,  88  S.  W.  445;  C,  B.  I. 
&  a.  Ry.  Co.  V.  Swann,  60  Tex.  Civ.  App.  427, 
127  S.  W.  1164. 

[3]  While  defendant  in  error  was  60  years 
of  age  at  the  date  of  his  injury,  he  neverthe- 
less was,  as  the  evidence  tends  to  show,  a 
man  in  full  vigor  of  life;  was  able  to  do, 
and  did,  superintend  a  large  business;  that 
the  ability  to  do  this  has  been  largely  im- 
paired; that  he  suffered  for  weeks  very 
great  pain;  that  his  injuries  are  p^manent; 
and  we  find  nothing  in  the  evidence  that  to 
our  minds  induces  the  belief  that  the  Jury 
in  assessing  the  damages  in  this  case  were 
a&tuated  by  passion  or  prejudice.  Tbe  only 
circumstance  relied  upon  by  the  plaintiff  in 
error  is  the  fact  that,  in  the  examination  of 
one  of  the  witnesses,  he  was  asked  the  where- 
abouts of  some  X-ray  pictures  that  had  been 
taken  of  defendant  in  error's  foot,  and  he 
gave  the  following  reply:  "I  think  I  gave 
them  to  the  insurance  man."  But  we  attach 
no  particular  weight  to  this  incidental  an- 
swer of  the  witness,  no  objection  was  made 
to  It  at  the  time,  no  further  inquiry  was 
made,  and  therefnun  it  Is  Just  as  reasonable 
to  infer  that  the  insurance  agent  who  re- 
ceived the  X-ray  pictures  was  one  who  had 
insured  Anderson  against  the  consequences  of 
an  accident,  as  to  infer  that  he  was  one 
who  had  insured  plaintiff  in  error  against 
the  consequences  of  damages.  We  are  un- 
willing to  assume  that  the  answer  of  the 
witness  quoted  had  any  appreciable  influence 
in  enlarging  tbe  verdict  in  this  case  or  in 
arousing  any  degree  of  passion  or  prejudice. 
On  the  wbole,  we  think  the  assignment  rais- 
ing the  question  of  excessiveness  in  the  ver- 
dict must  be  overruled. 

The  following  paragraph  of  the  court's 
charge  is  assigned  as  error: 

"Bearing  in  mind  the  foregoing  definitions 
and   instructions   and   those  hereinafter   given 
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70a,  if  70U  find  and  Mieve  from  the  erldence 
that  on  or  about  the  27th  day  of  April,  1916, 
while  plaintiff  was  walking  acroBS  the  public 
street  in  the  city  of  Ft  Worth  near  where  Jen- 
nings avenue  and  Throckmorton  street  come  to- 
gether, an  automobile  belonging  to  the  'defend- 
ant, TV>m  L.  Burnett,  being  driven  by  his  chauf- 
feur, agent,  employe,  or  representative,  at  a 
greater  rate  of  speed  than  twelve  (12)  miles  an 
hour,  struck  plaintiff  herein;  or  if  yoa  further 
find  that  the  driver  operating  said  car  at  said 
time  and  place  suddenly  turned  said  car  toward 
the  plaintiff  and  failed  to  use  ordinary  care  to 
so  guide  and  direct  the  movements  of  same  as 
to  avoid  striking  plaintiff;  or  if  yon  find  that 
the  driver  of  said  car,  in  approaching  the  place 
where  plaintiff  was  injured,  failed  to  use  ordi- 
nary care  to  keep  a  proper  lookout  on  said 
street  in  .order  to  discover  whether  pedestrians 
or  other  persons  were  crossing  or  about  to  cross 
the  same;  or  if  you  find  that  the  driver  of 
said  car,  just  prior  to  said  injury,  either  saw 
or  by  the  exercise  of  ordinary  care  could  have 
seen  plaintiff,  and  that  plaintiff  was  in  a  dan- 
gerous situation,  in  time  to  have  avoided  the  in- 
jury to  him  by  the  use  of  the  means  at  hand, 
and  that,  after  seeing  plaintiff  and  the  condi- 
tion and  position  in  which  be  then  was,  said 
driver  failed  to  use  the  reasonable  means  at  bis 
command  to  avoid  injuring  the  plaintiff;  and 
if  you  farther  find  that  such  act  or  acts  or  omis- 
sions, or  either  of  them,  if  any,  on  the  part  of 
the  agent,  employ^,  or  representative  of  the  de- 
fendant driving  said  car  at  said  time  and  place, 
were  'negligence,'  as  that  term  has  been  hereto- 
fore defined;  and  you  further  find  such  negli- 
gence, if  any,  was  the  proximate  cause  of  plain- 
tifTs  alleged  injuries,  if  any,  and  you  do  not 
find  for  the  defendant  under  other  instructions 
herein  given  you — then  your  verdict  will  be  for 
the  plaintiff  and  against  the  defendant" 

[4]  The  paragraph  of  the  charge  quoted -Is 
made  the  basis  of  the  contention  that  the 
court  erred  in  submitting  the  issue  of  "dis- 
covered peril,"  but  we  do  not  so  interpret  the 
charge.  It  merely  required  a  finding  of  one 
or  more  of  the  acts  of  negligence  alleged, 
and  a  determination  that  such  act  or  acts 
constituted  negligence  which  proximately 
caused  the  plaintiff's  injury.  It  Is  true  that 
the  paragraph  embodied  the  statement  em- 
phasized before  us  that  If  the  driver  of  the 
car,  just  prior  to  the  injury,  "either  saw  or 
by  the  exercise  of  ordinary  care  could  have 
seen  plaintiff  and  the  plaintiff  was  in  a 
dangerous  situation,  etc.,"  the  finding  should 
be  for  the  plaintiff.  While,  to  constitute  dis- 
covered peril  that  would  relieve  the  plaintiff 
from  the  consequences  of  contributory  negli- 
gence on  his  part,  it  would  be  necessary,  as 
now  contended,  to  show  that  the  driver  ac- 
tually discovered  plaintiff's  perilous  position, 
If  any,  and  not  merely  that  he  was  negligent 
In  a  failure  to  so  discover  such  peril,  yet  it 
Is  manifest,  from  a  scrutiny  of  the  charge, 
that  the  court  in  the  paragraph  quoted  was 
not  attempting  to  submit  the  issue  of  dis- 
covered peril.  By  the  charge  the  failure  to 
exercise  due  care  In  discovering  the  plain- 
tiffs perilous  situaticm,  and  the  failure  to  use 
all  available  means  to  avoid  injuring  him  U 


the  driver  actoaUy  saw  or  discovered  the 
plaintiff  in  time  to  have  avoided  the  injury, 
are  alike  made  mere  dements  oS.  the  plain- 
tiff's case  on  the  general  allegations  or  is- 
sues of  negligence.  In  both  Instances  a  find- 
ing of,  negligence,  and  that  sudi  negligence 
was  the  proximate  cause  of  plaintiff's  injury, 
wag  required  in  order  to  find  for  him,  and 
under  the  charge,  even  though  the  fluding  of 
the  JUI7  should  be  in  favor  of  the  plaintiff  on 
both  of  those  special  issues  of  negligence,  the 
general  finding  for  plaintiff  and  assessment 
of  damages  was  conditioned  on  a  further 
finding  that  the  defensive  issues,  including 
the  issue  of  contributory  negligence,  were 
all  determined  adversely  to  the  defendant 
This  is  rendered  more  certain  by  reference  to 
other  paragraphs  of  the  court's  charge,  for 
Instance,  in  the  fifth  paragraph,  after  de- 
fining the  daty  of  the  plaintiff  to  exercise 
ordinary  care  for  his  own  safety,  the  Jury 
were  instructed  that  If  they  believed  from 
the  evidence  that  at  the  time  plaintiff  was 
injured  he  was  guilty  of  contributory  negli- 
gence, which  proximately  caused  or  contrib- 
uted to  his  injury,  the  finding  should  be  for 
the  defendant  No  escape  from  the  conser 
quences  of  the  plaintiff's  contributory  negli- 
gence, if  any,  was  presented  in  the  court's 
main  charge. 

[5]  It  was  only  In  a  special  charge  request- 
ed by  the  plaintiff  that  the  issue  of  discov- 
ered peril  was  submitted  at  all,  and  this 
special  charge  Is  not  criticized  because  of  a 
failure  to  require  actual  discovery  of  plain- 
tifTs  perilous  position.  The  only  objections 
to  the  special  charge  referred  to  now  urged 
are:  First,  that  it  does  not  affirmatively  ap- 
pear that  the  driver  of  the  car  actually  real- 
ized and  saw  that  the  plaintiff  was  in  a 
dangerous  position  and  failed  to  exercise  the 
means  at  hand;  and,  second,  that  there  was 
no  proof  of  the  distance  that  jvould  have 
been  required  to  stop  the  car,  and  no  proof 
of  the  condition  of  -the  brakes,  and  no  proof 
of  how  the  chauffeur  could  have  avoided  the 
collision.  Defendant  in  error,  however,  tesd- 
fled  to  the  effect  that  the  car  approached  him 
at  about  the  speed  of  25  miles  per  hour ;  that 
when  within  a  short  distance  of  the  curb  he 
noticed  the  car  some  15  feet  away  from  him 
running  very  near  the  curb;  that  in  order  ti> 
avoid  it,  as  he  thought,  he  stepped  badi,  and 
as  he  did  so  the  driver  swerved  his  car  to- 
ward him;  that  he  again  stepped  forward 
toward  the  curb,  whereupon  the  driver  again 
swerved  the  car  in  his  direction  and  ran  over 
hlra.  The  evidence,  as  we  think,  dearly  in- 
dicates that  the  driver  saw  Anderson  and 
that  he  was  probably  endeavoring  to  avoid 
the  collision.  Otherwise,  we  would  have  to 
give  color  to  the  imputation  of  the  plaintiff 
that  the  driver  was  trying  to  run  him  down. 
The  sudden  decisive  swerve  given  the  car  by 
the  chauffeur  Is  explainable  upon  no  other 
theory  than  that  he  actually  saw  plaUitiff. 
The  evidence  seems  strongly  to  show  that  at 
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the  rate  of  speed  tbe  ehanlfenr  was  dilTlng, 
and  from  the  position  In  whldi  Anderson  was 
when  confronted  with  the  maidiine^  no  appli- 
cation ef  tbe  brakes  coald  have  sared  him; 
at  least,  there  Is  nothlag  In  the  evidence  In- 
dicating that  the  flnal  colUsion  was  the  result 
of  any  defect  of  the  car  or  brakes.  No  ex- 
planation of  this  diaracter  was  offered  In 
behalf  of  the  plaintiff  In  error  here,  notwith- 
standing the  fact,  as  was  admitted  <m  the 
submission  of  this  cause,  the  chauffeur  was 
present  upon  the  trial  and  was  not  offered  as 
a  witness.  Presumably  both  tbe  chauffeur 
and  the  plaintiff  In  error's  daughter  were 
available  as  witnesses,  and  could  have  testi- 
fied to  a  moderate  rate  of  iq>eed,  or  to  any 
other  fact  or  drcnmstanoe  Indicating  a  want 
of  nei^gence  upon  the  chauffeur's  part. 

[•]  It  is  a  familiar  prlndifle  that,  where  a 
party  fails  to  present  evidence  within  his 
power  to  produce,  the  presumption  Is  that 
the  evidence,  If  offered,  would  be  unfavor^ 
abl&  While  it  seems  to  ns  the  case  was 
complete  without  resort  to  the  issue  of  dls- 
covered  peril,  nerertheles  we  find  no  reversi- 
ble error  la  the  satmisslon  of  the  issue.  We 
certainly  fall  to  find  any  substantial  merit 
in  the  particular  objections  urged  to  the 
charge  submitting  it 

[7]  There  are  some  minor  questions  which 
we  should  perhaps  briefly  mention.  One  is 
an  objection  to  the  evidence  of  the  witness 
Tyra,  which  was  to  the  effect  that  the  driver 
of  the  car  stated  "that  he  was  driving  a 
little  fast,"  etc,  but  It  appears  that  the  con- 
Tersatlon  in  which  the  chauffeur  made  this 
statement  was  almost  Immediately  after  the 
accident;  that  Miss  Burnett  stated  at  about 
the  same  time  that  she,  previous  to  the  acci- 
dent, had  requested  the  driver  "not  to  run 
80  fast"  >o  objection  was  made  to  this 
statement  of  Miss  Burnett  Moreover,  a 
number  of  witnesses  testified  to  the  rapid 
driving  of  the  car.  This  fact  seems  hardly 
to  be  disputed ;  the  evidence  makes  plain,  as 
it  seems  to  us,  that  tbe  driver  at  the  time 
was  largely  exceeding  the  speed  limit  and 
the  statement  of  the  driver  to  Tyra,  objected 
to,  conld,  in  no  event  create  in  the  minds  of 
tlie  jury  an  nn&vorable  ot  prejudicial  in- 
fluence on  tbe  subject  of  the  car's  speed. 

[I]  There  is  a  further  objection  that  the 
court  erred  in  refusing  to  give  a  special 
diarge  to  the  effect  that  If  the  jury  found 
that  the  persiHi  driving  the  car  was  not  at 
the  time  an  employ^  or  servant  of  the  de- 
fendant, they  should  find  for  him.  The  only 
ground  for  a  contention  that  this  issue  was 
raised  is  that  plaintiff  in  error  testified  that 
the  driver  of  the  car  was  paid  by  his  father. 
Plaintiff  In  error  admitted,  however,  that  the 
car  was  his;  that  he,  with  his  daughter 
and  his  father,  constituted  the  family;  that 
his  car  and  one  of  his  father's  were  used  in- 
discriminately, as  also  was  the  driver ;  that 


the  driver  and  daughter  was  at  the  time  on 
their  way  to  plaintiff  in  error's  oflSce  for  the 
purpose  of  bringing  them  home  to  lunch,  so 
that  on  the  whole  there  se^ns  to  be  little  or 
no  dispute  but  that  tbe  driver,  at  the  time 
ahd  place  in  question,  was  such  servant  or 
employe  of  the  plaintiff  in  error  as  to  render 
plaintiff  In  error  liable  for  the  consequences 
of  the  driver's  negligence.  It  is  altogether 
Improbable,  as  we  think,  that  bad  the  issue 
been  submitted,  any  determination  thereof  on 
the  part  of  the  jury  In  plaintiff  in  error's  fa- 
vor could  reasonably  have  been  made. 

[1]  There  is  a  further  contention  that  tbe 
court  should  have  given  a  peremptory  instruc- 
tion for  tbe  plaintiff  in  error;  but  what  we 
have  already  said,  we  think,  m%kes  it  suffi- 
ciently plain  that  there  was  no  error  in  re- 
fusing this  instruction. 

We  conclude  that  all  assignments  of  error 
should  be  overruled  and  the  judgment  af- 
firmed. 

BUCK,  X,  concurs  in  the  flnal  conclusions 
reached,  without  ooncnrring  in  some  of  the 
language  used. 


SCHAFF  V.  HENDRIOH.    (No. 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 
Dee.  14,  1918.) 

1.  Masixb  and  Sbbvant  «s>280— AonoR  for 
iNJUBiEs—BviDENOB— Assumed  Bisk. 

Evidence  heid  to  show  that  railroad  employ^, 
injured  while  working  in  roundhouse  pit  by  rea- 
son of  slippery  condition  of  pit  bottom,  knew  of 
such  condition  and  realized  risk  of  slipping  and 
falling  by  reason  thereof  in  performance  of  his 
duties. 

2.  CoMUEBCx    «=>S(e)— State    Statutes— In- 
TEKSTATX  CoMMXBCB— Assumed  Risk. 

State  statutes  abrogating  defense  of  assumed 
risk  are  inapplicable  to  actions  for  injuries  to 
railroad  employes  engaged  in  interstate  com- 
merce, federal  statutes  and  decisions  governing. 

3.  Masteb  and  Servant  «=3204(1>— Assumed 
Risk— Fedebal  Emploters'  Liability  Act. 

Federal  Employers'  Liability  Act  has  not 
abrogated  the  defense  of  assumed  risk  under  the 
common  law. 

4.  Master  and  Servant  «=922S(1)— Asbumxd 
Bisk— Railroad  Employ^. 

Railroad  employ^  engaged  in  interstate  com- 
merce assumes  all  ordinary  risks  incident  to  em- 
ployment but  not  those  arising  from  railroad's 
negligence. 

6.  liASTXB  AND  SERVANT  «=3217(10)— ASSUM- 
ED Risk— Railroad  Employ^. 
Railroad  employ^  engaged  in  interstate  com- 
merce, knowing  that  machinery  is  defeotive,  the 
place  of  work  unnecessarily  dangerous,  or  that 
proper  rules  are  not  enforced,  assumes  risk 
thereof,  unless  he  informs  employer,  who  prom- 
ises to  correct  conditions. 
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6.  Master  ar  d  Skbtart  «=>288(14>— Absuicp- 
TioN  or  Bisk— FBoiasB  to  Bemkdt  Cordi- 

TIOR& 

In  railroad  employe's  action  for  injnries  ans- 
tained  while  engaged  in  interstate  commerce,  de- 
fended on  ground  of  aBsumption  of  risk,  fore- 
man's statement,  "Well,  I  will  see,"  was  insuffi- 
cient as  matter  of  law  to  sustain  finding  of  a 
promise  to  repair  defective  condition. 

7.  Master  ard  Sebvakt  9=9263  —  Assumko 
Bisk— PixADiNo. 

Employ^,  suing  for  injuries  and  seeking  to 
avoid  employer's  defense  of  assumed  risk  by  em- 
ployer's promise  to  remedy  cmditioiis,  must  spe- 
cially plead  such  promise. 

Appeal  from  District  Court,  Wichita  Coun- 
ty;  W.  N.  BoDBer,  Judge. 

Action  by  B.  P.  Hendrlch  against  C.  B. 
Scbaff,  receiver  of  the  Missouri,  Kansas  & 
Texas  Ballway  Company  of  Texas.  Judg- 
ment for  plaintUT,  and  defendant  appeals. 
Beversed  and  rendered. 

Martin,  BuIIington,  Boone  ft  Hnmidtrey, 
of  Wichita  Falls,  for  appellant 

Nicholson  &  Fitzgerald,  of  Wichita  Falls, 
for  appellee. 

DUNKLIN,  J.  C.  B.  ScbafT  was  duly  ap- 
pointed receiver  of  the  Missouri,  Kansas  A 
Texas  Ballway  Company  of  Texas  by  the 
United  States  District  Court  of  the  Northern 
District  of  Texas,  and  under  and  by  virtue 
of  the  orders  of  that  court  he  operated  the 
railway  of  that  company,  and  also  that  of 
the  Wichita  Falls  &  Northwestern  Ballway 
Company  of  Texas,  which  latter  line  bad 
been  leased  by  the  railway  company  first 
mentioned. 

On  January  2,  1917,  E.  P.  Hendrldi,  as  an 
employ^  of  the  receiver,  was  working  In  the 
roundhouse  of  the  Wichita  Falls  &  North- 
western Ballway  Company  of  Texas,  In  the 
city  of  Wichita  Falls,  In  the  capacity  of 
foreman  of  a  tank  gang,  the  duties  of  which 
gang  Included  the  work  of  removing  wheels 
from  tanks  or  tenders  of  locomotives  and 
replacing  them  with  new  ones.  In  order  to 
perform  that  service  the  tank  would  be  un- 
coupled from  the  engine,  then  Jacked  up  so 
that  the  old  wheels  or  trucks  could  be  re- 
moved and  replaced  with  new  ones.  This 
work  was  done  over  a  pit  in  the  roundhouse, 
spanned  by  the  track  over  which  the  loco- 
motive and  the  tank  would  be  placed.  In 
cleaning  the  locomotive  by  blowing  It  out 
with  steam,  water  would  be  discharged  Into 
the  pit,  and  In  order  to  get  rid  of  this  wa- 
ter a  drainpipe  was  constructed,  which  led 
off  from  the  pit.  Prior  to  the  accident  here- 
inafter related,  this  drainpipe  had  become 
obstructed  to  such  an  extent  that  the  floor  of 
the  pit,  which  was  covered  with  cinders,  was 
rendered  wet  and  slippery  to  any  one  work- 


ing therein  In  the  discharge  of  the  duties  of 
plalntUTa  onployment 

On  or  about  the  date  mentioned  above^ 
plalntur  and  other  members  of  his  tank  gang 
undertook  to  replace  the  whe^s  of  one  of 
the  engine  tanks  with  new  ones,  and  prepara- 
tory to  so  doing  the  engine  and  tank  were 
placed  over  the  pit  The  tank  was  then  nn- 
coupled  from  the  engine  and  Jacked  up  w 
as  to  allow  the  removal  of  the  wheels  or 
trucks  thereunder  for  the  purpose  of  re- 
placing than  with  new  ones.  While  plain- 
tiff was  In  the  pit  and  assisting  other  em- 
ployes in  rolling  out  the  old  wheels  after 
the  tank  had  been  Jacked  up,  and  while  push- 
ing on  the  wheels  In  order  to  move  them, 
his  foot  slipped  on  the  wet  cinders  In  the 
bottom  of  the  pit  and  as  a  result  he  fell, 
his  breast  striking  against  the  flange  of  one 
of  the  wheels  of  the  truck  which  he  was 
then  moving. 

Hendrlch'  Instituted  this  suit  against  the 
receiver  to  recover  damages  for  personal  in- 
juries which  he  alleged  he  sustained  as  a  re- 
sult of  said  fall,  upon  allegations  that  the 
defendant  was  guilty  of  negligence  in  al- 
lowing the  bottom  of  the  pit  to  become  wet 
and  slippery,  and  h«ice  had  failed  to  dis- 
charge his  legal  duty  to  the  plalntUf  to  ex- 
ercise ordinary  care  to  furnish  him  a  safe 
place  to  work.  From  a  Judgment  In  plain- 
tlfT's  favor  on  a  trial  before  a  Jury  the  de- 
fendant has  appealed. 

One  of  the  defenses  urged  by  the  receiver 
was  that  at  the  time  of  plalntifTs  alleged 
injury  he  was  engaged  In  duties  Incident  to 
Interstate  commerce,  and  that  he  oould  not 
recover  because  he  had  assumed  the  risks  of 
his  Injury ;  but  the  flnding  of  the  Jury  upon 
that  Issue  was  adverse  to  him.  Hist  Issne 
was  submitted  to  the  Jury  In  the  court's 
charge  as  a  controverted  Issue  of  fact 

The  first  error  assigned  is  to  the  refosal 
of  the  defendant's  request  for  a  peremptory 
instruction  to  the  Jury  to  find  In  his  favor 
upon  that  Issue. 

The  proof  showed  without  controversy  that 
the  tank  or  tender  upon  whidi  plaintiff  was 
working  at  the  time  of  his  alleged  Injury  was 
attached  to  engine  No.  220  which,  together 
with  the  tender,  was  then,  and  had  been  for 
some  time  prior  thereto,  used  exclusively  in 
hauling  passenger,  baggage,  and  express 
trains  between  Wichita  Falls,  Tex.,  and 
towns  in  the  state  of  Oklahoma;  and  that 
such  use  of  the  locomotive  and  tender  had 
been  known  to  plaintiff  for  more  than  two 
years  prior  to  the  alleged  accident 

[1]  That  plaintiff  knew  of  the  slippery  coor 
dltion  of  the  bottom  of  the  pit  and  of  the 
risk  of  slipping  and  falling  by  reason  there- 
of in  performing  the  services  In  which  he 
was  engaged  at  the  time  of  his  alleged  in- 
Jury  was  conclusively  proven  by  his  own  tes- 
timony.   He  testified:    Tliat  be  was  first  en- 
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gaged  as  one  of  the  yard  gantr  around  the 
same  ronndhonae  In  the  year  1912,  dnrlng 
whldi  year  he  freqnently  saw  esglnes  blow 
out  steam  and  water  into  the  pit.  Dnrlng 
the  month  of  October,  1914.  he  went  to  work 
as  a  helper  on  the  tank  gang,  which  gang 
was  doing  the  same  work  that  was  being 
done  at  the  time  of  his  alleged  ln]ary ;  and 
that  he  contlnned  In  that  employment  up  to 
tbe  date  of  the  accident,  having  Iiecome  fore- 
man of  the  tank  gang  in  the  meantime ;  and 
that  he  was  working  on  the  tank  of  engine 
No.  220  at  the  time  of  the  accident.  Be 
farther  testlfled  as  follows: 

"On  tbe  2d  day  of  January,  when  I  got  hurt, 
I  was  potting  in  a  new  pair  of  wheels  on  the 
tank  of  this  engine,  I  waa  doing  this  because  tbe 
old  ones  were  reported  to  be  taken  out.    *    •    * 

"Tes,  aic;  I  bad  charge  of  that  job,  and  I  bad 
exdnslTe  control  of  all  about  it,  and  bow  to 
do  It 

"Tea,  sir;  I  did  tell  those  men  with  me  to 
take  those  wheels  out  and  bow  to  take  tbem  out, 
bnt  I  took  tbcm  out  according  to  instructions 
that  I  bad  from  tbe  foreman.  Xes,  sir;  tlte 
foreman  was  there  at  tbe  time;  be  waa  not 
right  there  at  tbe  place  that  I  waa  working  at 
that  time,  but  I  took  tbe  wheels  out  as  I'  usually 
did.  Tliat  ground  bad  been  slippery  there  as  it 
then  was  for  some  four  or  five  months;  I  had 
seen  it  there  during  that  time ;  and  that  evening, 
when  I  started  to  work  there  to  take  those 
wheels  out,  I  saw  that  the  gronnd  wss  slippery 
there,  and  I  realised  that  that  ground  was  slip- 
pery at  that  time.  I  bad  known  that  the  drain 
that  drained  tbe  pits  bad  stopped  up  for  some 
EX  or  seven  months^  and  I  knew  that  at  that 
time  that  I  went  to  work  that  evening  on  these 
wheels,  and  at  that  time  I  knew  why  tbe  water 
was  ont  there  on  those  cinders.  Still  I  had  not 
made  any  complaint  to  tlie  foreman  particularly 
about  it.  I  had  told  him  that  it  was  wet;  I 
tdd  Yarley,  tbe  foreman,  that  it  was  wet  and 
sloppy,  and  that  it  made  it  slippery,  but  I  did 
not  teU  Varley  that  exactly  the  day  that  I  got 
hurt.  Yes,  sir;  I  bad  told  Varley  that  tbe 
ground  was  slippery,  I  had  told  him  that  throe 
or  four  days  beforehand,  before  I  got  hurt. 

"That  phwe  was  slippery  there  all  day  long 
that  day  that  I  w«tt  to  work  on  those  wheels, 
tlie  2d  day  of  January;  and  I  knew  that  before 
I  started  to  work  that  day,  and  I  knew  that  it 
was  in  that  slippery  condition  that  day  after 
dinner  when  I  went  to  work  there  to  take  out 
those  particular  wheels.  I  knew  that  place  was 
in  that  slippery  condition  at  tbe  time  that  I 
received  my  orders  to  do  that  work  there.  I 
knew  at  that  time  that  it  was  slippery,  and  I 
never  said  anything  to  tbe  foren^an  about  it,  not 
on  that  day;  no,  sir;  bnt  I  did  go  ahead  to 
work.  As  to  whether  I  realised  that  I  might 
slip  there^  will  say  that  I  had  not  studied  about 
that  at  aU.  I  had  not  slipped  on  that  gronnd 
where  it  was  slippery,  not  to  amount  to  any- 
thing, before;  but  I  had  slipped  there.  At  that 
time  I  might  have  known  that  I  might  slip 
again,  before  I  went  to  work  there  that  way.  I 
do  not  know,  could  not  tell  tbe  jury,  bow  many 
times  I  liad  slipped  on  that  ground  there— I 
could  not  ssy.  I  have  slipi>ed  there  several 
times,  bat  I  have  never  hurt  myself  before.  I 
could  not  give  even  an  approximate  answer  as 
a07S.W.-8S 


to  how  many  times  I  had  dipped  and  fallen 
there  before,  for  I  do  not  know. 

"Tes,  sir;  I  had  taken  off  wheels  Just  like 
that  before,  and  I  had  never  hurt  myself  on  the 
wheels  before.  I  fell  a  time  or  two,  bnt  I  never 
hurt  myself,  that  is,  not  on  tbe  wheels ;  I  had 
not  before  fallen  on  the  wheels  while  working  on 
tbe  wheels^  but  on  other  work,  while  I  was  using 
the  pindk  bar,  or  pry  bar,  sometiung  like  that. 

"My  slipping  and  falling  and  striking  my 
breast  on  tbe  flange  of  tbe  wheel  was  caused  by 
the  wet  ground  there;  that  is  what  caused  me 
to  slip. 

"Yes,  sir;  I  had  removed  wheels  there  when 
the  gronnd  wss  dry  and  pnt  in  new  wheels;  and 
I  bad  never  slipped  that  way  tiiat  I  know  of, 
when  tbe  ground  was  dry. 

"Q.  Then  tliat  condition  around  the  pit  was 
in  no  worse  condition  than  it  liad  been  thereto- 
fore?   A.  Not  particular,  no. 

"Q.  You  could  see  the  gronnd  there  and  the 
condition  that  it  waa  in?    A.  Yes,  sir. 

"Q.  It  was  not  dark  In  there  that  day?  A. 
No;  it  was  day. 

"Q.  Was  light?    A.  Yes,  sir. 

"Q.  In  plain  view,  tug  open  doors  there?  A. 
Yes,  sir. 

"Q.  Ri^t  there,  a  few  feet  from  yon?  A. 
Yes,  sir. 

"Q.  Yon  could  see  tbe  ground  and  tbe  condi- 
tion it  was  in?    A.  Yes,  sir. 

"Q.  You  could  see  that  it  was  slippery  on 
that  day?    A.  Yes,  sir. 

"Q.  You  could  see  that  it  was  slippery  before 
you  began  to  move  those  wheels?    A.  Yes,  sir. 

"Q.  Still  yon  went  ahead  and  went  on  moving 
tbem ;  knowing  that  the  gronnd  was  slippery 
and  knowing  that  your  feet  were  liable  to  slip, 
still  yon  went  ahead?    A.  Yes,  sir. 

"Q.  And  you  knew  that  yonr  feet  were  liable 
to  slip  in  bsBdling  tliose  wbeds?    A.  Yes,  sir. 

"Q.  And  still  in  tbe  face  of  that  yon  did  go 
ahead  and  did  move  them  and  SUp?   A.  Yes,  sir. 

''As  to  hsving  slipped  on  that  ground  before, 
win  say  that  it  is  trae  that  I  had  removed  and 
put  t>ack  a  large  nnBl>er  of  wheels  during  the 
months  that  I  bad  t>een  working  there,  and  I  had 
never  slipped  or  hnrt  myself  before  this  time, 
in  removing  wheels.  I  had  nerver  seen  anybody 
slip  and  hurt  themselves  during  that  time,  ei- 
ther while  rolling  ont  wheels.  I  bsve  seen  fel- 
lows get  hurt  there  of  ooorse,  bnt  I  have  never 
seen  them  get  hurt  removing  wheels  that  I  know 
of.     • 

"As  tank  foreman  of  that  company  It  was  not 
part  of  my  duty  to  see  that  the  pits  were  kept 
free  from  water,  and  it  was  not  a  part  of  my  du- 
ty to  see  that  the  ground  around  there  where  I 
had  to  work  was  in  proper  condition.  I  bad  noth- 
ing to  do  with  that,  I  was  supposed  to  tell  tiie 
foreman  if  there  was  anything  defective;  they 
had  a  bulletin  paper  there  that  said  'Please  noti- 
fy your  foreman.'  Yea,  sir;  I  told  tbe  foreman, 
Mr.  Varley,  that  tbe  pit  was  full,  or  partially 
full,  of  water,  and  that  the  drainpipe  in  the  bot- 
tom was  clogged  up.  I  not  only  told  him  myself, 
but  several  others  told  him  also.  I  know  of  my 
own  personal  knowledge  that  others  told  Mr. 
Varley  about  this  pit  not  being  drained.  When 
I  notified  Mr.  Varley  about  the  condition  of  the 
pit,  he  simply  said,  'Well,  I  will  see,'  and  that  is 
all  the  information  that  I  got  ont  of  him.  But 
when  the  foreman,  Mr.  Varley,  told  me  that,  I 
thought  that  he  would  fix  it.    At  that  time  that 


Digitized  by  VjOOQIC 


546 


207  SOUTHWESTEBN  BEPOBTER 


(Tex. 


day  that  I  went  to  toll  tbose  wheels  out,  I  did 
not  know,  and  I  did  not  have  any  idea  that  I 
woold  get  hurt  by  slipping  on  that  ground." 

.  [2,  3]  It  Is  well  settled  by  the  authorities 
that  where  the  servant  of  a  railway  company 
is  injured  in  the  performance  of  a  duty  per- 
taining to  Interstate  commerce,  the  state  stat- 
utes, abrogating  the  defense  of  assumed  risks 
nnder  the  common  law,  do  not  apply,  but  the 
federal  statutes  and  decisions  govern.  It  is 
also  well  settled  that  the  federal  Employers' 
Liability  Act  (Act  Cong.  AprU  22.  1908,  c. 
149,  35  Stat.  65  [U.  S.  Comp.  St  1916,  if 
8657-8665])  has  not  abrogated  the  defense 
of  assumed  risks  under  the  common  law,  but 
that  snch  defense  is  still  applicable. 

[4,  6]  The  common-law  mle  controlling  In 
such  cases  was  announced  by  our  Supreme 
Court  in  T.  &  N.  O.  By.  Co.  v.  Single,  91 
Tex.  288,  42  S.  W.  971,  in  the  following  lan- 
guage: 

"The  servant  by  entering  the  employment  of 
the  master  assumes  all  the  ordinary  risks  inci- 
dent to  the  business,  but  not  those  arising  from 
the  master's  neglect.  It  is  the  duty  of  the  mas- 
ter to  exerdse  ordinary  care  to  famish  him  a 
safe  place  in  which  to  work,  safe  machinery  and 
appliances,  to  select  careful  and  skiUfol  co-work- 
ers, and  in  case  of  a  dangerous  and  complicated 
business  to  make  such  reasonable  rules  for  its 
conduct  as  may  be  proper  to  protect  the  servants 
emi^oyed  therein.  HRie  servant  has  the  right  to 
rely  upon  the  assumption  that  the  master  has 
done  bis  duty ;  but  if  he  becomes  apprised  that 
he  has  not  and  learns  that  the  machinery  is  de- 
fective, the  place  unnecessarily  dangerous,  or 
tiiat  proper  roles  are  not  mforced,  he  assumes 
the  risk  incident  to  that  condition  of  aSairs,  un- 
less he  informs  the  master  and  the  latter  prom- 
ises to  correct  the  eviL  In  this  latter  event,  so 
long  as  he  has  reasonable  grounds  to  expect  and 
does  expect  that  the  master  will  fulfill  his  pnftn- 
ise,  he  does  not  by  continuing  in  the  employment 
aasnme  the  additional  risk  arising  from  the  mas- 
ter's neglect.  If  he  then  be  injured  by  reason 
of  that  neglect,  he  may  recover,  provided  it  be 
found  that  a  man  of  ordinary  prudence  under  all 
the  circumstances  would  have  encountered  the 
danger  ,by  continuing  in  the  service.  This  we 
itnderstand  to  be  the  rule  in  the  English  courts. 
It  is  the  rule  in  the  Supreme  Court  of  the  Unit- 
ed States,  and  is  supported  by  the  weight  of  au- 
thority." 

For  other  decisions  in  which  the  common- 
law  rule  80  stated  was  applied  in  cases  where 
no  question  of  interstate  commerce  was  in- 
volved, see  Texas  &  Pacific  Ry.  Ca  v.  Lewis, 
183  S.  W.  1066;  Houston  ft  Texas  Central 
By.  Co.  ▼.  Alexander,  102  Tex.  497,  119  S. 
W.  1135;  G.,  C.  ft  S.  F.  By.  Co.  v.  Huyett, 
99  Tex.  630,  92  S.  W.  454,  5  L.  R.  A.  (N.  S.) 
669 ;  St  L.  S.  W.  By.  Co.  v.  Hynson,  101  Tex. 
546,  109  S.  W.  929. 

For  decisions  holding  that  the  common- 
law  rule  of  assumed  risk  has  not  been  abro- 


gated by  the  federal  Employer^  Liability 
Act  but  is  api>UcaUe  in  4»8ee  wbere  an  em- 
pIoy6  seeks  to  recover  for  an  injury  while 
be  la  engaged  In  the  handling  of  interstate 
commerce,  see  Freeman  v.  Powdl,  144  S.  W. 
1033;  T.  ft  P.  By.  Co.  v.  Wbite,  177  S.  W. 
1185;  Seaboard  Air  Line  By.  Co.  v.  Horton, 
233  U.  S.  492,  84  Sup.  Ct.  635,  68  L.  Ed.  1062, 
L.  B.  A.  1915C,  1,  Ann.  Gas.  1915B,  475; 
Pederseu  v.  Bailway  Co.,  229  U.  S.  146,  33 
Sup.  Ct  648,  67  L.  Ed.  1129,  Ann.  Cas.  1914C 
153. 

[6]  It  will  be  noted  la  tbe  testimony  of  the 
plaintiff,  set  out  above,  that  when  be  noti- 
fied Mr.  Varley,  tbe  foreman  in  charge  of  tbe 
roundhouse,  of  tbe  accumulation  of  water  in 
the  pit,  he  simply  replied,  "Well,  I  wUl  see," 
and  that  was  all  tbe  Information  he  received 
from  Mr.  Varley  concerning  the  condition 
complained  of.  We  conclude  that  such  lan- 
guage used  by  Varley  was  insufficient  as  a 
matter  of  law  to  support  a  finding  of  a 
promise  to  remedy  tbe  slippery  condition  of 
the  floor  of  the  pit,  and  thereby  to  bring 
plaintiff's  case  within  the  exception  to  the 
general  rule  of  assumption  of  risks,  noted  io 
the  quotation  from  Bailway  Co.  ▼.  Bingje, 
supra.  See,  also,  O.,  H.  ft  S.  A.  By.  Co.  t. 
Drew,  59  Tex.  10.  46  Am.  Rep.  261. 

[7]  Furthermore,  plaintiff  filed  no  reply 
whatever  to  defendant's  ple8  of  assumed  risk 
by  reason  of  plnlntia's  knowledge  of  the  slip- 
pery condition  of  the  floor  of  the  pit  and  of 
tbe  risk  incident  thereto  prior  iib  and  at  the 
time  he  undertook  to  move  the  trucks,  and 
there  was  no  pleading  of  either  party  pre- 
senting the  issue  of  any  promise  of  the  mas- 
ter to  remedy  the  slippery  condition  of  the 
pit,  and  that  the  plaintiff  relied  upon  sudi 
promise,  and  was  thereby  induced  to  continue 
in  tbe  master's  employment  after  knowledge 
of  such  dangerous  condition  of  the  pit  Such 
a  promise  would  have  been  in  the  nature 
of  a  confession  and  avoidance,  and  it  was 
plaintiff's  duty  to  plead  it  if  he  intended  to 
invoke  relief  by  reason  thereof.  Further 
still,  the  trial  court  did  not  submit  to  tbe 
Jury  any  issue  to  bring  the  case  wlUiin  tbe 
exception  to  the  common-law  rule,  nor  did 
plaintiff  request  the  submission  of  such  an 
issue,  nor  has  he  filed  any  briefs  in  this  court 
suggesting  any  reason  why  tbe  case  would 
come  within  the  exception  noted. 

In  view  of  what  we  have  said  it  follows 
that  the  assignment  of  error  now  under  dis- 
cussion should  be  sustained,  and  by  reason 
thereof  the  Judgment  of  the  trial  conrt 
should  be  reversed,  and  Judgment  diould  be 
here  rendered  in  favor  of  the  appellant  with- 
out reference  to  other  assignments,  whicb, 
therefore,  it  will  be  unnecessary  to  discuss; 
and  it  is  so  ordered. 

Beversed  and  rendered. 
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DREW  V.  AMERICAN  AUTOMOBILE  INS. 
GO.    (No.  8808.) 

{Conrt  of  Civil  Appeals  of  Texas.    Ft.  Worth. 

Nov.  2,  1918.     Rehearing  Denied 

Dec.  7,  1918.) 

1.  JuBT  «S934(3)  —  Ikpaibhent  ov  Rioht  — 
EviDENCB— Questions  of  Fact. 

A  strong  preponderance  of  evidence  on  one 
side  or  the  otiier  is  not  sufficient  to  justify  a 
trial  court  in  denying  the  right  of  trial  by  jury. 

2.  JuBT  «S334(3)  —  lifPAiBiceNT  am  Right  — 

EVIDENCB— QUBBTIONS  OF  liAW  AHD  FaOT. 

In  view  «f  Const.  «tt.  1, 1 15,  preserving  the 
right  to  Jury  trial,  and  Vernon's  Sayles'  Ann. 
Civ.  St.  1914,  art.  2Q24,  limiting  the  number  of 
new  trials,  it  is  the  province  of  the  jury  to  de- 
termine the  credibility  of  witnesses  and  the 
weight  of  testimony,  and  the  court  may  not  as- 
some  its  functions  by  deciding  that  testimony 
is  entitled  to  no  credit  because  overborne  by 
contradictory  testimony,  or  that  it  is  so  contra- 
dictory to  circumstances  and  proof  as  to  be 
improbable. 

S.  Inbusahcb  4=9668(3)— Aczions  on  Pouot 
— CANCEixAnoN  or  Pbovisiors— Questidn 
OF  Fact. 
In  a  suit  on  an  automobile  insurance  policy, 
where  the  car  was  destroyed  in  a  coUision,  evi- 
dence as  to  whether  or  not,  sabsequent  to  tlie 
issuance  of  the  original  policy,  the  collision  fea- 
tures therein  had  been  cancded  by  mutual  agree- 
ment between  insured  and  insurer,  Aeld  in  con- 
flict, and  to  malie  a  question  for  the  jury. 

Appeal  from  District  C^ourt,  Tarrant  Couor 
ty;   Brace  Xotrng,  Judge. 

Action  by  !Mrs.  S.  M.  Drew,  admlalstratrix 
of  the  estate  of  Mrs.  Willie  Mae  Jackson, 
agalost  the  American  Automobile  Insurance 
Company.  From  an  Instructed  verdict  for 
defendant,  plaintiff  appeals.  Reversed  and 
remanded. 

Simpson  A  Bstes  and  A.  L.  Moore,  all  of  Ft 
Worth,  for  appellant. 
J.  W.  Kearby,  of  Ft  Worth,  for  appellee. 

BUCK,  J.  Mrs.  S.  M.  Drew,  administra- 
trix of  the  estate  of  Mrs.  Willie  Mae  Jackson, 
filed  suit  against  the  American  Automobile 
Insurance  Company  of  St  Louis  for  recovery 
under  a  policy  Issued  on  an  automolAle  own- 
ed by  H  A.  Jackson,  the  husband  of  Mrs. 
Willie  Mae  Jackson.  Plaintift  alleged  that 
she  was  the  duly  appointed  admlnlstratrlxi 
of  the  estate  of  Mrs.  Jackson;  that  E.  A. 
Jackson  died  April  24,  1916,  and  that  his 
wife,  Mrs.  Willie  Mae  Jackson,  died  subse- 
quent to  his  death ;  that  E.  A.  Jackson  died 
intestate,  and  that  his  wife  was  bis  sole  heir, 
and  that  subsequent  to  the  wife's  death  plain- 
tiff was  appointed  administratrix  of  her  es- 
tate ;  that  on  March  29,  1916,  the  defendant 
Issued  to  B.  A.  Jackson  its  certain  policy  of 
Insurance,  providing,  among  other  things,  in- 


surance against  loss  to  or  damage  of  the  nn- 
tomoblle  by  collision,  and  that  said  policy  was 
In  full  force  and  effect  in  all  of  its  provi- 
sions at  the  time  of  'El  A.  Jackson's  death; 
tliat  E.  A.  Jackson  was  killed  on  said  April 
24, 1916,  by  reason  of  being  run  into  and  over 
by  a  railroad  train,  and  that  In  said  accident 
the  automobile,  In  whl<^  he  and  his  wife 
were  riding  and  upon  which  the -policy  had 
been  Issued,  was  destroyed.  She  further  al- 
leged said  automobile,  at  the  time  of  said  col- 
lision and  destruction,  was  of  the  reasonable 
value  of  $1,6(X>,  and  was  at  said  time  own- 
ed by  E.  A.  Jackson,  and  that  all  the  condi- 
tions required  by  the  terms  of  said  policy 
had  been  duly  performed;  that  thereupon 
defendant  became  liable  to  plaintiff  for  the 
value  of  the  automobile  so  destroyed,  and 
had  refused  to  pay  for  same. 

Defendant  answered  by  general  demurrer; 
and  further  pleaded  that  while  It  had  Issued 
the  policy  upon  the  automobile  in  question, 
and  said  policy  contained  a  pcovision  of  In- 
surance against  loss  by  reason  of  a  collision, 
yet  that  subsequent  to  the  date  of  its  issu- 
ance E.  A.  Jackson  had  dedined  to  accept 
the  policy  with  the  danse  and  provision  as 
to  the  insurance  against  loss  or  damage  by 
collision,  and  had  requested  that  that  feature 
of  the  policy  be  eliminated  and  canceled, 
and  that  he  be  allowed  credit  for  the  amount 
of  the  premium  <^arged  for  this  particular 
feature  of  the  insurance,  to  wit  |67;  that 
thereupon  the  defendant  did  cancel  said  fea- 
ture and  provision  of  the  i>oUcy,  and  did  give 
said  'Jackson  credit  ftMr  the  $67  dbarged 
therefor,  and  that  the  "rider"  providing  for 
the  Insurance  against  loss  or  damage  by  col- 
lisloiv  was  removed  from  the  policy  by  Jack- 
son's agent,  and  retnined  to  defendant's 
agents;  that  both  the  defendantfs  agent,  O. 
H.  Walton,  and  the  insured  and  his  agent  be- 
lieved and  understood  that  the  "rider,"  re- 
moved and .  separated  from  the  policy,  con- 
tained the  only  provision  as  to  insurance 
against  collision,  and  that  It  was  the  inten- 
tion of  both  the  Insurer  and  the  Insured  that 
the  feature  of  Insurance  against  collision 
should  be  canceled,  and  that  the  defendant 
company  would  not  be  liable  for  any  loss 
suffered  by  said  Jadkson  under  the  collision 
feature  of  said  policy.  It  was  further  alleg- 
ed that  the  provision  as  to  Insurance  against 
loss  or  damage  by  collision,  contained  In  the 
regular  form  of  the  policy,  and  not  included 
in  the  "rider"  which  had  been  attached,  at 
the  time  of  Issuance,  to  said  policy  and  there- 
after removed,  was  overlooked  by  both  the 
Insured  and  his  agent,  and  the  Insurer's 
agents,  and  all  parties  understood  and  be^ 
lleved  ttutt  the  written  contract,  as  it  appear- 
ed after  the  removal  of  the  "rider,"  contained 
no  collision  Insurance;  that  the  defendant 
ratified  and  afiSrmed  the  action  of  its  agents 
upon  this  understanding  and  belief. 


^soVoi  other  cman  sea  uune  topic  and  KET-KUMBSR  In  all  K«7-Namb«r«d  Dlcest*  and  Indsxm 
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Plaintiff,  In  a  Bti]K>Ienieatal  petition,  denied 
the  allegations  made  In  defendant's  answer 
as  to  the  elimination  or  tbe  cancellation  of 
tlie  collision  insurance  feature. 

Upon  trial  plaintiff  introduced  evidence  to 
show  that  tbe  automobile  had  been  destroyed 
by  reason  of  a  collision  with  a  railroad 
train ;  that  it  was  a  complete  wreck ;  that  It 
was  of  the  value  Immediately  before  this  de- 
struction of  $1,350  to  $1,400;  that  after  tbe 
collision  It  was  mere  "Junk" ;  that  ES.  Jl. 
Jackson  and  his  wife  were  both  killed  by  the 
accident,  Mr.  Jackson  dying  shortly  before 
his  wife.  It  was  agreed  that  Mrs.  Drew  was 
the  duly  appointed,  quallfled,  and  acting  ad- 
ministratrix of  the  estate  of  Mrs.  Willie  Mae 
Jackson,  deceased,  wife  of  B.  A.  Jackson,  de- 
ceased. It  was  shown  that  said  administra- 
trix was  custodian  of  the  books.  Insurance 
policies,  and  other  records  belonging  to  the  es- 
tate, and  that  the  policy  as  sued  upon  contain- 
ed a  provision  that,  in  case  of  loss  or  damage 
to  the  automobile  by  reason  of  a  oollldon, 
the  meabure  of  damages  recoverable  by  the 
Insured  against  the  Insurer  was  tbe  value  of 
the  automobile  at  tbe  time  of  the  collision. 

The  defendant's  testimony  tended  strongly 
to  show  that  J.  A.  Pblnuey.  the  employ^  and 
agent  of  E.  A.  Jackson,  and  acting  under 
the  express  instructions  of  said  Jackson,  had 
requested  defendant's  agents,  Mitchell,  Gart- 
ner &  Walton,  to  eliminate  and  cancel  the 
collision  feature,  and  that  the  "rider"  having 
reference  to  this  feature,  but  apparently  only 
in  the  way  of  limitation,  had  been  removed; 
that  it  was  the  Intuition,  however,  of  E.  A. 
Jackson  and  bis  agent,  and  of  defendant's 
agents,  that  the  policy  as  originally  issued 
should  be  changed  and  tbe  collision  feature 
eliminated.  From  an  instructed  verdict  In 
favor  of  defendant  the  plaintiff  has  ap- 
pealed. 

The  only  question  presented  for  our 
consideration  is  as  to  whether,  under  the 
facts  and  pleadings  disclosed,  the  court 
properly  gave  a  peremptory  instruction.  We 
are  of  the  opinion  that  when  plaintiff  intro- 
duced the  evidence  as  to  her  capacity  to 
bring  suit,  as  to  the  Issuance  of  the  policy 
containing  the  provision  against  loss  or  dam- 
age by  reason  of  collision,  as  to  the  destruc- 
tion of  said  automobile,  and  the  value  there- 
of at  the  time  it  was  destroyed,  especially  in 
connection  with  other  circumstances  here- 
after shown,  she  made  a  prima  fade  case. 

[1]  There  was  no  denial  on  defendant's 
part  that  the  policy,  as  introduced  In  evi- 
dence, contained  a  provision  against  loss  or 
jflamage  by  collision,  but  Its  only  defense  was 
that  such  provision  had  been  left  In  the  poli- 
cy by  mutual  mistake.  The  preponderance 
of  the  evidence  may  be  said  to  have  been  in 
favor  of  defendant's  plea,  yet  a  strong  pre- 
ponderance of  evidence  on  one  side  or  the 
other  Is  not  sufficient  to  Justify  a  trial  court 
In  denying  tbe  right  of  trial  by  Jury.    A  par- 


ty having  Introduced  sufficient  evidence  to 
support  a  verdict  in  his  favor  is  entitled  to 
have  tbe  issue  submitted,  no  matter  bow 
strong  tbe  contradictory  evidence  may  Ik; 
and  In  determining  this  question  an  appellate  j 
court  must  consider  the  evidence  In  its  most 
favorable  aspect  for  the  plaintiff  In  error 
or  appellant,  disregarding  conflicts  and  con- 
tradictions. 

[2]  It  Is  particularly  the  province  of  tbe 
Jury  to  determine  the  credibility  of  witness-  \ 
es  and  the  weight  to  be  given  to  their  testt- 
mony,  and  for  the  court  to  decide  dut  the 
testimony  is  entitled  to  no  credit  because 
overborne  by  contradictory  testimony,  or 
that  it  is  so  contrary  to  drcumstanoes  in 
proof  as  to  rendet  it  ifnprobable.  Is  to  im- 
properly assume  the  function  of  the  Jury  , 
and  is  reversible  error.  Harpold  v.  Moss  et 
al.,  101  Tex.  S40,  100  S.  W.  928;  Eastbam  v. 
Hunter,  88  Tex.  600,  86  S.  W.  32S. 

As  was  said  by  Judge  Hunter  of  this  court 
in  tbe  case  of  Bowman  v.  Texas  Brewing 
Ck).,  IT  Tex.  av.  App.  446,  43  S.  W.  808: 

"If  the  jury  are  'the  exclusive  Judges  of  the 
facts  proved,'  a  judge  has  no  legal  right  to  is- 
vade  IJieir  exclusive  jarisdiction.  Their  powers, 
in  our  system  of  jurisprudence,  are  as  Iiigh,  ta 
sacred  from  inraBion,  and  as  well  defined  as  his; 
and  he  has  no  more  right  to  assume  the  perform- 
ance of  their  exclusive  functions  than  they  have 
to  arrogate  the  performance  of  his.  Of  course, 
be  may  grant  a  new  trial,  if  in  his  judgment  the 
evidence  does  not  sustain  the  verdict;  bat,  , 
where  there  is  any  evidence  to  support  the  cnuae 
of  action  or  defense  pleaded,  the  issue  of  fact 
must  be  submitted  to  the  jury.  •  •  •  And  so 
regardful  is  our  law  of  the  rights  of  the  jur.v 
and  the  sanctity  of  its  verdict  that  only  two  new 
trials  can  be  granted  by  the  judge  to  each  party, 
except  where  the  jury  have  been  guilty  of  mis- . 
conduct,  or  erred  in  matter  of  law." 

See  Gaunce  v.  Ry.  Co.,  20  Tex.  Civ.  App. 
33,  48  S.  W.  624;  Shlfflet  v.  By.  Co.,  18  Tex. 
Civ.  App.  B7,  44  S.  W.  018;  Taylor  et  al.  v. 
Flint  et  aL,  24  Tex.  Civ.  App.  894,  59  S.  W. 
1126;  Constitution  of  Texas,  |  16,  art  1; 
Vernon's  Sayles'  Texas  Civil  Statutes,  art. 
2024. 

Appellee  presents  a  counter  proposition  to 
appellant's  first  assignment,  as  follows: 

"Where  there  is  no  conflict  in  the  evidence, 
the  court  may  assume  the  fact  thus  established 
as  proved,  in  cases  in  which  but  one  conclusion 
could  be  reached  from  tbe  evidence;" 

and  dtes  in  support  of  the  proposition  a 
number  of  cases,  among  others  Gulf  Ry.  v. 
Cornell,  84  Tex.  541,  19  S.  W.  703;  Wilson  v. 
Simpson,  80  Tex.  279,  16  8.  W.  40;  Teal  v. 
Terrell,  68  Tex.  257;  Mitchell  v.  De  Witt 
20  Tex.  294;  Hedgepeth  v.  Robertson,  18 
Tex.  868.  Tbe  holding  In  the  dted  cases 
supports  appellee's  counter  proposition,  but 
the  announcement  of  the  law  and  rale  of 
practice  Is,  In  our  opinion,  not  applicable  to 
the  case  before  us. 
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[3]  In  addition  to  the  teBtlmony  Introduc- 
ed by  plaintiff,  above  moitioned,  whidi,  in 
oar  opinion,  presoited  a  prima  fade  right  to 
recoTer,  there  are  certain  other  features  of 
testimony  In  the  record  which  the  Jury  had 
tfie  right  to  consider  In  order  to  determine 
whether  defehdant's  contention,  that  a 
change  in  the  policy  had  been  made  at  the 
reqnest  of  the  insnred  and  with  the  consent 
of  the  inanrer,  was  estaMidied  or  not.  For 
instance,  Mrs.  Drew  testified  that  after  her 
qnallflcatlon  as  an  administratrix,  of  conrse 
some  time'  subsequent  to  the  death  of  B.  A. 
Jackson,  and  further  removed  from  the  time 
when  defendant  alleges  the  change  In  the 
policy  to  have  beoa  requested  by  E.  A.  Jack- 
son and  made  by  it,  a  bill  for  the  full  amount 
of  the  praniom,  to  wit,  $149,  Including  the 
I6T  charged  for  the  collision  featnre  of  the 
policy,  was  sent  by  the  agents  of  the  insur- 
ance company  to  the  administratrix  for  pay- 
ment; that  there  was  no  credit  on  this  bill 
or  statement  of  the  $67;  and  that  later  she 
returned  the  claim  to  the  Insnrance  agents 
to  have  it  verified,  and  that  said  bill  was 
not  thereafter  returned  to  her. 

H.  B.  Simpson  testified  that  he  returned 
from  New  Tork  about  June  12th  or  13th,  and 
that  npon  his  return  Mrs.  Drew  showed  him 
the  claim  of  the  Insurance  company,  which, 
according  to  the  best  of  his  recollection,  was 
for  $149  premium  on  the  policy,  and  that  the 
same  was  returned  to  the  agents  for  verlflca* 
tlon;  that  there  was  no  credit  on  said  bill. 
He  further  testified  that  he  thought  he  talk- 
ed with  Mr.  Walton,  one  of  def^idanfs 
agents,  before  he  (witness)  went  to  Kew 
Tork.  and  that  said  Walton  told  him  that 
the  collision  clause  bad  been  canceled. 

C.  W.  Harris,  office  manager  and  book- 
keeper for  the  administratrix,  testified  that 
J.  A.  Phinney,  who  had  occupied  a  similar 
position  with  E.  A.  Jackson,  left  the  office 
the  day  the  witness  took  charge  and  turned 
over  everything  to  the  latter;  tliat  E.  A. 
Jackson  was  killed  on  April  24th,  and  wit- 
ness took  charge  of  the  office  on  May  13th; 
that  one  of  the  bills  that  was  in  the  office  at 
thfe  time  was  that  of  Mitchell,  Gartner  & 
Walton  against  the  estate  of  Willie  Mae 
Jackson,  and  the  charge  on  that  bill  for 
the  premium  on  the  Insurance  policy  in  ques- 
tion Y^B  $149,  with  no  credit  as  to  that  pre- 
mium ;  he  stated  that  there  was  a  balance  on 
the  bill  that  had  been  brought  down,  pre- 
sumably for  other  insurance,  and  this  item 
was  added  to  it,  and  then  there  was  a  credit 
of  probably  $50;  he  called  upon  the  agents 
to  verify  this  bill,  but  later  heard  nothing 
farther  from  it;  that  the  conversation  he 
had  with  the  agents  with  reference  to  this 
matter  was  about  June  13th  or  14th. 


D.  B.  Kemaj^n  testified  that  he  was  an 
accountant,  employed  to  audit  tbe  Xxydka  and 
records  of  the  Jackstm  estate;  that  there 
was  an  account  on  these  books  between  El,  A. 
Jackson  and  Mitchell,  Gartner  &  Walton, 
and  that  there  was  a  charge  on  that  account 
for  the  premium  on  the  policy  In  question, 
showing  B.  A.  Jackson  as  the  assured,  in 
the  amount  of  $S2,  on  March  20,  1916;  that 
there  was  no  entry  in  any  of  the  books  ex- 
amined or  audited  by  him  where  E.  A.  Jack- 
son took  credit  for  $67  on  account  of  the 
cancellation  of  any  part  of  this  policy ;  that 
in  keeping  books  it  is  customary  for  book- 
keepers, where  a  bill  has  been  rendered  for 
the  sum  of  $149,  and  subsequent  thereto 
there  is  a  credit  of  $67  allowed  on  the  bill, 
leaving  a  balance  of  $82,  to  enter  on  the 
books  the  resultant  amount  of  $82,  but  that 
if  he  were  keeping  the  books  he  would  show 
the  entire  charge  and  the  subsequent  credit; 
that  the  entries  on  the  books  covering  this 
matter  were  in  Mr.  Phinney's  handwriting. 

The  evidence  further  showed  that,  prior 
to  his  employment  by  E.  A.  Jackson,  J.  A. 
Phinn^  had  been  employed  by  J.  W.  Mitcb- 
ell,  who  subsequently  became  a  member  of 
the  firm  of  Mitchell,  Gartner  ft  Walton,  and 
that  he  worked  for  said  Mitchell  for  about 
six  years;  that  his  relations  with  the  firm 
of  Mitchell,  Gartner  &  Walton  were  pleasant 
and  nothing  more;  that  the  notation  made 
in  red  ink  on  the  policy,  to  wit,  "Eixplres 
3—29—17,"  and  the  further  notation  in  red 
ink,  "$82.00,"  written  just  above  the  type- 
written figures  "$149.00,"  and  the  further  no- 
tation written  on  the  ba<ac  of  the  policy  of 
"balance  $82.00,"  was  written  by  him  (Phin- 
ney) when  he  got  the  correct  figures  with 
reference  to  the  cancellation  of  the  collision 
Indorsement    He  testified:. 

"The  corrected  figures  on  this  policy  are  i> 
my  handwriting.  The  original  fignres  showed 
the  premium  $140.00,  and  that  has  been  changed 
so  as  to  show  tbe  premlnm  $82.00,  the  typewrit- 
ten figures  '$149.00,'  being  erased  and  the  pea 
and  ink  figures  '$82.00'  being  substituted.  I 
drew  a  pen  through  tbe  typewritten  figures  and 
put  the  ink  figures  above." 

We  think  enough  of  tbe  evidence  has  been 
quoted  and  referred  to,  to  show  that  there 
was  a  conflict  with  reference  to  whether  or 
not  there  had  been,  subsequent  to  the  issu- 
ance of  the  original  policy,  a  cancellation 
agreed  uiwn  by  both  the  Insured  and  the  in- 
surer, and  that  npon  this  feature  the  state 
of  the  evidence  makes  the  case  a  proper  one 
for  the  Jury,  and  that  the  court  erred  in  di- 
recting a  verdict 

Tor  the  reasons  stated  tbe  Judgment  is  re- 
versed and  tbe  cause  remanded. 
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HOUSTON  E.  ft  W.  T,  KT.  00.  t.  HICK- 
MAN.   (No.  7628.) 

(Oourt  of  Civil  Appeals  of  Texas.     GaWeeton. 

Dec.  18,  1918.    Rehearing  Denied 

Jan.  9,  1919.). 

1.  Mabtbr  aitd  Skrtant  «=3l25(8)  —  Nequ- 
OENCE— Defects— Pbxbukftion. 

Without  proof  of  master's  actual  knowledge 
of  the  existence  of  a  defect  in  appliances,  etc., 
iuch  defect  must  have  existed  for  such  length 
of  time  as  to  raise  the  presumption  of  negli- 
gence in  falling  to  discover  it  by  reasonable  in- 
spection. 

2.  Mabteb  and  Servant  €=>278C7)— Defects 

IN      E>Q'aiPiaNT— NKOLIOENCB— SUFFICIENCy 

OP  Evidenck. 
In  employe's  suit  against  railroad  for  injury 
in  operating  lever  controlling  interlocking  plant 
at  junction  of  tracks,  evidence  hsld  to  sustain 
jury's  finding  that  failure  of  lever  to  -work  was 
due  to  railroad's  negligence  in  constructing  plant 
defectively,  and  in  thereafter  maintaining  it  in 
its  defective  condition. 

S.  Mabtbb  and   Servant  «s:^7d(6)— Nbou- 

OENCE— PROXIICATE  CAUBB— EVIDENCE. 

In  employe's  suit  against  railroad  for  in- 
jury in  operating  lever  controlling  interlocking 
plant  at  junction  of  tracks,  evidence  held  sufB- 
cient  to  sustain  jury's  finding  that  failure  of  the 
lever  to  work  was  proximate  cause  of  injury. 

Error  from  District  Court,  Harris  County ; 
Henry  J.  Dannebaum,  Judge. 

Suit  by  Ii.  J.  Hickman  against  the  Hous- 
ton East  &  West  Texas  Railway  Company. 
Verdict  and  judgment  for  plaintiff,  and  de- 
fendant brings  error.    AfiSrmed. 

Baker,  Botts,  Parker  ft  Oarwood  and  Mc- 
Means,  Garrison  &  Pollard,  all  of  Houston, 
for  plaintiff  In  error. 

Sam,  Bradley  ft  Fogle  and  Fred  B.  Swlt- 
ser,  all  of  Houston,  for  defendant  in  error. 

LANE,  J.  L.  J.  Hickman  brought  tbis  suit 
against  the  Houston  East  &  West  Texas  Rail- 
way Company,  claiming  that  be  bad  been  in- 
jured in  operating  a  certain  lever  controlling 
an  interlocKlng  plant  at  tbe  junction  of 
tbe  track  of  tbe  defendant  company  with  tbe 
tracks  of  tbe  Hoostou  Belt  &  Terminal  Rail- 
way Company  and  tbe  Trinity  &  Brazos  Val- 
ley Railway  Company,  wbUe  in  tbe  employ- 
ment of  the  defendant  company,  and  that  be 
had  also,  by  reason  of  such  injuries,  incurred 
certain  medical  and  other  expenses.  Plain- 
tiff alleged,  among  otber  things: 

"That  the  defendant  was  on  and  about  the 
20th  day  of  October,  1912,  engaged  in  the  busi- 
ness of  operating  trains  and  cars  over  a  railway 
track  maintained  and  owned  by  it  in  the  dty  of 
Houston,  in  Harris  county,  Texas;  that  on  or 
about  the  said  date  the  defendant  was  the  own- 
er of  >aid  railway  track,  engines,  and  cars,  and 
carried  on  the  business  of  common  carrier  be- 


tween the  city  of  Houston,  Texas,  and  oth^r 
points  within  the  state  of  "Texas;   that  in  con- 
nection with  and  incident  to  the  above-mention- 
ed business  of  operating  the  said  railway  the 
defendant  owned,  operated,  maintained,  and  con- 
trolled a  system  of  switches,  derails,  lights,  and 
other  machinery,  tools,  and  apparatus,   known 
as  and  called  an  interlocking  plant,  located  in 
the  city  of  Houston,  Texas,  near  tbe  crossing     j 
of  defendant's  railway  track  with  the  track  of     | 
the  Houston  Belt  &  Terminal   Railway  Com-     j 
pany  and  the  Trinity  &  Braios  Valley  Railroad 
Company,  in  the  city  of  Houston,  Texas.  | 

"That  the  said  switched,  derails,'  and  lights 
and  signals  were  on  the  said  date  operated  and 
manipulated  by  a  system  of  wires,  lever,  and 
rods  and  machinery,  which  said  wires  and  rods 
ran  along  the  railway  track  of  the  defendant 
company;  the  said  wires  being  connected  at  one 
end  wiUi  a  mechanical  device,  and  at  the  other 
end  connected  with  a  lever  stationed  in  tbe  tow- 
er, so  that  what  is  known  as  the  'long-distance 
signal'  could  be  operated  so  as  to  show  a  stop 
signal,  or  a  clearance,  according  as  the  lever  was 
thrown  in  the  tower. 

"That  one  system  of  the  said  rods  ranning 
along  the  said  track  was  connected  at  one  end 
with  wiiat  is  known  as  the  'home  signal,'  and 
at  the  other  end  was  connected  with  a  lever 
stationed  in  the  said  tower,  so  that  'the  signal 
could  be  thrown  at  a  clearance  or  stop,  accord- 
ing as  the  lever  was  thrown. 

"That  one  system  of  the  said  rods  running 
along  the  defendant's  railway  track  was  at  one 
end  connected  vnth  certain  machinery,  and  at 
the  other  with  a  lever  in  the  tower,  so  that  by 
throvring  the  lever  in  the  tower  to  a  certain  po- 
sition the  machinery  was  set  in  motion,  which 
would  cause  the  derail  (an  opening  in  the  defend- 
ant's railway  track)  to  open  or  close  according 
as  the  lever  in  the  tower  was  operated  ;  that  on 
or  about  the  said  date  there  was  stationed  on 
the  long-distance  signal  and  home  signal  lights. 
and  by  the  operation  of  the  levers  in  the  tower 
these  lights  woold  have  reflected  a  stop  or 
clearance  signal,  according  as  tiie  signal  was 
worked,  provided  the  interlocking  plant  bad 
been  constructed  and  maintained  in  the  proper 
manner;  the  object  of  the  entire  system  being 
that  the  operator  in  the  tower  could,  by  the  op- 
eration of  the  lever,  raise  or  lower  the  long- 
distance signal  and  home  signal,  and  open  or 
close  the  opening  in  the  defendant's  track  (called 
the  derail). 

"That  on  or  about  said  20th  of  October,  1912, 
plaintiff  was  employed  by  the  defendant  as  a 
towerman,  in  the  al)ove-mentioned  tower;  his 
duties  under  his  employment  being  that  be 
should  be  stationed  in  the  said  tower,  operate 
the  levens,  and  by  means  thereof  raise  o^  lower 
the  above-mentioned  signals,  and  open  or  close 
the  said  derail  when  necessary  so  to  do,  to  let 
the  defendant's  engines,  cars,  and  trains  proceed 
over  the  crossing  of  tjie  other  two  mentioned 
railroad  tracks,  and  proceed  over  the  derail  or 
opening  in  the  defendant's  track.     •     •    • 

"That  said  derailing  device  was  defective  in 
that  the  wire  leading  to  the  long  distance  signal 
was  not  properly  supported  and  was  not  main- 
tained in  the  proper  position  with  reference  to 
the  other  parts  of  the  machinery  so  that  said 
wire  was  in  danger  of  becoming  and  did  become 
entangled  in  the  other  parts  of  the  machinerr 


^s»For  other  caaes  see  same  topic  and  KET-NUMBBR  In  all  Ker-Numbered  Dlsests  and  Index* 
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rontraninc  and  OMitrtdled  by  tlie  derailinB  devicCt 
so  that,  in  order  to  close  said  derail,  it  became 
necessary  to  cut,  mash,  or  breaic  said  wire  be- 
fore said  derail  could  be  doaed  and  said  train 
permitted  to  pass  along  and  over  the  track  at 
the  point  of  said  derail  in  safety.  Defendant 
trag  further  negligent  in  the  oonBtmetim  of  said 
plant,  in  that  the  rod  or  bar  which  protruded 
beyond  this  point  along  which  the  wire  leading 
to  the  distance  signal  passed  at  said  derailing  de- 
vice was  too  abort,  so  that  said  wire  ooald  pass 
over  the  end  thereof  and  thua  become  entangled 
in  the  slot  or  notch  in  said  rod  or  bar,  and  pre- 
vent or  hinder  the  dosing  of  said  derail,  and 
rendering  it  necessary  to  cot,  break,  or  mash 
said  wire  in  two  in  order  that  said  derail  mig^t 
be  dosed. 

That  the  defendant  company  failed  to  use 
ordinary  care  in  providing  the  plaintiff  with  rea- 
sonably safe  and  suitable  appliances,  «nd  failed 
to  nse  ordinary  care  to  see  that  the  same  were 
kept  in  a  reasonably  safb  and  suitable  condition, 
in  that  the  defendant  company  negligently  coa- 
gtmcted  and  maintained  said  interlocking  plant 
in  a  defective  manner  and  condition,  by  reason 
of  which  said  plant  fajled  to  operate,  as  par- 
ticularly set  out  in  the  foregoing  paragraph; 
that  the  defect  in  the  construction  and  mainte- 
nance of  said  plant,  as  plaintiif  believes,  was  as 
follows:  That  one  of  the  iron  rods  which  was 
connected  with  said  derailing  device  had  a  notch 
in  it  in  soch  manner  and  place  that  the  wire 
controlling  the  distance  signal  and  running 
along  said  track  of  defendant  was  liaUe  to  drop 
into  said  notch  in  such  manner  as  to  prevent  or 
seriously  interfere  with  the  closing  of  said  de- 
rail, and  that  the  wire  running  along  defend- 
ant's raUway  track,  and  connected  with  the 
above-mentioned  distance  signal,  was  so,  con- 
structed and  maintained  that  there  was  danger 
of  its  being  misplaced  and  drop  into  said  notch, 
and  thus  prevent  the  dosing  of  said  derail  by 
the  operati<m  of  said  levers;  titat  upon  the  occa- 
sion of  plaintiff's  said  injuries  said  wire  con- 
nected with  said  distance  signal  did  become  mis- 
placed, and  dropped  into  said  notch  in  the  rod 
controlliilg  and  operating  said  derail,  by  reason 
of  which  said  machinery  and  rod  connected  with 
and  controlling  said  derail  would  not  move  in 
a  proper  position  for  the  derail  to  close. 

"That  the  said  injuries  and  damages  suffered 
by  tlie  plaintiff  were  and  are  the  direct  and  prox- 
imate result  of  the  carelessness  and  negligence 
of  the  defendant,  its  agents  and  employ6s,  as 
above  set  out  in  detail,  and  that  the  said  negli- 
gence and  cardeasness  is  and  was  the  direct  and 
proximate  cause  of  the  said  injuries  received  by 
the  plaintiff,  and  the  damages  suffered  and  to  be 
suffered  by  the  plaintiff  on  account  thereof." 

PlaintUTs  prayer  was  l!or  the  recovery  of 
150,000. 

Defendant  answered  by  gieneral  denial, 
specially  alleging  contribntory  negligence  on 
the  part  of  plaintiff. 

The  case  was  submitted  to  a  jnry  upon  spe- 
dal  issnes,  in  answer  to  which  they  found: 

(1)  That  the  lever  in  the  Interlocking  plant 
failed  to  work,  as  alleged  by  plaintiff,  at  or 
about  the  time  in  questloa. 

(2)  That  such  Callnre  was  due  to  the  dis- 
tance signal  wire  catdilng  in  the  notch  of 
the  derail  bar. 


(8)  That  the  failure  of  the  lever  to  work 
was  due  to  the  negligence  of  the  defendant  In 
constructing  or  maintaining  the  interlocking 
plant 

(4)  niat  the  plaintiff  received  an  injury 
on  the  occasion  in  qnestlon  substantially  as 
alleged  by  him. 

(5)  That  the  failure  of  the  lever  to  work 
was  the  proximate  cause  of  plalntifTs  injury. 

(6)  That  the  plaintiff  was  guilty  of  con- 
tributory negligence  in  failing  to  signal  the 
train  to  stop,  when  he  disoovered  that  the 
derail  could  not  be  operated  by  the  ordinary 
nse  of  the  lever. 

(7)  That  plaintiff  was  guilty  of  contributory 
negOgence  in  attempting  to  pull  the  lever 
in  the  manner  claimed  by  him,  believing  that 
either  the  wire  or  some  other  foreign,  avib- 
stance  had  caught  in  the  notch  of  the  derail 
bar. 

In  answer  to  special  issue  No.  7  the  jury 
found  the  amount  of  damages  sustained  by 
plaintiff  to  be  $1,500,  and  by  answer  to  spe- 
cial issue  No. '  8  found  that  such  damages 
should  be  diminished,  by  reason  of  plalntifTs 
contributory  negligence.  In  the  sum  of  $600. 

Upon  said  verdict  judgment  was  entered 
for  plaintur  for  $1,000,  interest,  and  costs^ 
from  which  the  railway  comiiany  has  ap- 
pealed. 

The  only  assignment  of  appellant  Is  In  ef- 
fect that  the  verdict  of  the  jury  is  not  sus- 
tained by  the  evidence,  and  Is  against  the 
great  weight  and  preponderance  of  the  evi- 
dence, and  that  the  court  erred  In  refusing 
to  instruct  a  verdict  for  defendant,  as  re- 
quested by  its  spedal  charges  1,  2,  and  8. 

Appellant's  main  contention,  if  not  the  only 
one,  is  that,  if  it  be  conceded  that  there  was 
a  defect  in  the  interlocking  plant  which  al- 
lowed the  distance  signal  wire  to  catch  in  the 
notch  or  slot  of  the  derail  bar,  and  that  it  did 
so  catch  and  result  in  the  injury  to  appel- 
lee, it  does  not  follow  that  the  def(sidant 
was  guilty  of  actionable  negligence,  unless  it 
be  shown  that  appellant  had  either  actual 
or  constructive  knowledge  of  sudi  defect, 
and  that  the  appellant  was  negligent  in  not 
knowing  of  it,  or  that  there  were  facts  or 
drcumstancea  in  evidence  nising  the  pre- 
sumption of  negligence  upon  the  part  of  ap- 
pellant In  fiiiling  to  discover  tbe  defect  and 
make  repairs  between  the  time  the  plant  be- 
came defective  and  the  time  plaintiff  was  in- 
jured. 

[1]  As  Stated  by  appellant  In  its  brief,  to 
make  its  contention  clearer,  It  says:  That 
in  the  absence  of  proof  of  actual  knowledge 
upon  the  part  of  aiH>dlant  of  the  existence 
of  the  defect,  such  defect  must  have  existed 
for  such  length  of  time  as  to  raise  the  pre- 
sumption of  negligence  iqton  the  part  of  de- 
fendant In  failing  to  discover  it  by  a  reasona- 
ble inspection.  In  support  of  this  conten- 
tion it  dtes  Thompson's  Law  of  Negligence,' 
vol.  4,  {  3864 ;  Hallway  v.  Bndsley,  103  Tex, 
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435,  129  S.  W.  342;  BaUway  ▼.  Kowslkow- 
slU,  103  Tex.  173,  125  S.  W.  3;  Street  on 
PerwHutl  Injntles,  f  132,  p.  227;  Manaon  t. 
Eddy,  3  Tex.  Civ.  App.  148,  22  8.  W,  88; 
Gamer  r.  Gammage,  182  S.  W.  080;  Rail- 
way V.  Jones,  103  Tex.  187,  126  S.  W.  808, 
and  other  cases.  We  think  the  cases  dted 
sustain  the  contention,  and  we  know  of  no 
cases  holding  to  the  contrary. 

[2, 3]  Tills  contention,  we  ttilnk,  is  conced- 
ed by  counsel  for  appellee,  but  this  con- 
cession does  not  relieve  appellant  from  lia- 
bility to  appellee  for  iojuries  suffered  by  him, 
since  he  pleaded  and  we  think  showed  by  the 
evidence  that  the  interlocking  plant  was  neg- 
ligently constructed,  and  as  so  constructed 
by  appellant  was  negligently  maintained  ever 
since,  and  that  by  reason  of  such  defective 
construction  and  maintenance  appellee  was 
injured.  The  undisputed  evidence  shows  that 
there  was  a  notch  or  slot  in  the  derail  bar 
Into  which  the  wire  connecting  the  lever  in 
the  tower  wltli  the  distance  signal  had  at 
times  fallen,  and  that  when  it  did  so  the  lever 
in  the  tower  could  not  be  operated  without 
great  force,  if  at  all.  It  was  also  sbown  that 
a  like  device,  constructed  in  the  same  man- 
ner as  the  one  in  question,  on  the  opposite 
side  of  the  tower,  had  the  same  stmctaral 
defect  as  the  one  under  consideration,  and 
that  the  wire  in  that  device  had  frequently 
droptped  into  the  notch  or  slot  in  the  derail 
bar,  and  that  the  wire  had  to  be  removed 
before  the  lever  in  ttie  tower  could  be  op- 
erated. 

That  the  lever  in  the  interlocking  plant  un- 
der consideration  failed  to  work  at  the  time 
of  the  alleged  Injury  of  appellee,  and  that 
such  failure  was  due  to  the  distance  signal 
wire  catdiing  in  the  notch  of  the  derail  bar, 
are  undisputed  facts,  and  we  think  the  evi- 
dence amply  sufficient  to  support  the  finding 
of  the  Jury  that  the  failure  of  the  lever  to 
work  was  due  to  the  negligence  of  appellant 
in  constructing  said  plant  defectively  and  in 
maintaining  the  same  in  its  defective  condi- 
tion, and  that  the  failure  of  the  lever  to  work 
was  the  proximate  cause  of  plaintiff's  injury. 

It  is  apparent  from  what  has  been  said 
that  we  think  the  evidence  is  sufficient  to  sup- 
port the  verdict  of  the  Jury  and  the  Judg- 
ment rendered.  The  Judgment  of  the  trial 
court  is  therefore  affirmed. 

Affirmed.  

BLRCH    V.    FIRST    GUARANTY    STATE 
BANK  OP  QUANAH  et  al.    (No.  1421.) 

(Court  of  Civil  Appeals  of  Texas.     AmarOlo. 

Nov.  27,  1918.    Rehearing  Denied 

Jan.  8,  1919.) 

UscrsT  ^B>140  —  Actions  roa  Pi^altikb  — 
Pabtibs  Enitilbd  to  Sue. 
The  maker  of  notes  who  has  paid  nothing 
thereon  cannot  sue  the  payee  for  the  penalty  for 


charging  usury  imposed  by  Vernon's  Sayles' 
Ann.  Civ.  St.  1914,  art.  4982,  where  another  has 
assumed  payment  of  tile  notes ;  such  action  be- 
ing maintainable  only  by  the  party  paying  the 
asurlons  interest  or  his  legal  representatives. 

Appeal  from  District  Court,  Hardeman 
County;  J.  A.  Nabers,  Judge. 

Suit  by  John  O.  Burch  against  the  First 
Guaranty  State  Bank  of  Quanah  and  others. 
From  the  decree,  plaintiff  appeals.    Affirmed. 

J.  A.  Clarke,  of  Quanah,  for  appellant 
Marshall  &  Perkins  and  M.  M.  Hanklns, 
all  of  Quanah,  for  appellees. 

HALL,  J.  This  is  a  suit  to  recover  the 
penalty  for  charging  and  collecting  usury, 
as  provided  by  the  statutes  of  this  state.  Ap- 
pellant sued  J.  A.  Radford,  J.  A.  Hughes, 
and  the  First  Guaranty  State  Bank  of 
Quanah,  alleging  in  substance  in  the  first 
count  of  his  petition:  That  he  made  ar- 
rangements with  appellee  bank  for  a  loan 
of  $8,400,  with  whidi  to  purchase  from  Mrs. 
Myers  170  acres  of  land  at  |20  per  acre. 
That  he  was  to  pay  10  per  cent,  per  annum 
upon  the  money  loaned,  and  in  addition  pa; 
$500  as  compenyaflon  to  the  said  bank  or 
to  defendants  Radford  and  Hughes,  who  were 
the  president  and  cashier,  respectively,  of 
said  bank,  for  the  loan.  That,  according  to 
the  agreement,  appellant  executed  his  eight 
promissory  notes  as  follows:  One  for  $500, 
one  for  $314.98,  and  the  other  six  for  $566.67 
each.*  All  of  said  notes  except  the  one  for 
$314.98  bore  interest  at  8  per  cent,  per  an- 
num from  date.  That  the  one  for  $314.9S 
bore  interest  at  10  per  cent  per  annum  from 
maturity.  That  said  last-named  note  repre- 
sented 2  per  cent,  interest  on  the  entire 
series  of  notes,  resulting  in  10  per  cent,  in- 
terest upon  the  sum  loaned,  including  the 
$500  overplus.  That  the  note  for  $500  and 
the  one  for  $314.98  matured  November  6, 
1917.  The  first  two  notes  for  $568.67  ma- 
tured November  6,  1918  and  1919,  respective- 
ly, the  remaining  four  notes  being  payable  on 
or  before  November  6,  1920,  1921,  1922,  and 
1923,  respectively.  That  all  of  said  notes 
were  payable  to  the  order  of  Mrs.  Myers,  and 
by  her  Indorsed  without  recourse  to  the  de- 
fendant bank.  That  the  six  notes  for  $566.67 
each  represented  the  principal  amount  of 
$3,400,  borrowed  by  appellant  and  that  tbe 
note  for  $500  was  wholly  without  considera- 
tion and  represented  the  amount  agreed  to  be 
paid  to  appellees  Radford  and  Hughes  for 
procuring  the  loan  for  him.  That  Miss  Join 
Word  had  purchased  the  said  land  from  ap- 
pellant since  the  execution  of  the  notes,  and 
as  part  of  the  consideration  for  the  property 
had  assumed  payment  of  all  of  the  notes, 
and  that  on  the  22d  day  of  November,  1017. 
she  had  paid  $2,267.26,  which  was  appUed 
to  the  payment  of  the  $500  note,  $314.98  note, 
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and  tbe  &nt  two  notes  for  $668.67  eacb,  and 
one  year's  accrued  interest  on  tbe  other  four 
notes.    Tbat  of  this  total  payment  only  $!,• 
133.34  was  applied  to  tbe  payment  of  tbe 
principal,  and  tbat  tbe  remainder,  tU.  (1,- 
133.92,  was  applied  to  tbe  payment  of  usuri- 
ous interest.    By  the  seciMid  count  appellant, 
pleading  in  the  altematlTe,  alleged  that,  if 
be  is  mistaken  in  his  b^ef  tbat  tbe  appellee 
bank  charged  and  collected  usury  from  him, 
then  he  alleges  that  appellees  Hughes  and 
Radford,  either  for  themselves  or  for  third 
parties,  whose  identity  they  failed  to  disclose 
to  him.  charged  and  collected  usury  as  set 
forth  in  his  first  count,  as  above  mentioned. 
He   prayed   for   Judgment   for   double    tbe 
amount  of  usurious  Interest  paid.    Appellee 
bank  answered,  alleging  tbat  it  did  not  own 
any  of  the  notes  except  one  for  $566.67,  and 
adopted  tbe  answer  of  its  ^defendants,  Rad- 
ford and  Hughes.    Badford  and  Hughes  an- 
swered, alleging  that  tbe  bank  owned  and 
collected  one  of  tbe  notes  for  $666.67,  and 
that  all  of  the  other  notes  were  owned  and 
held  by  O.  S.  I>unbar,  Z.  T.  Williams,  and 
E.  H.  Hughes,  residents  of  the  state  of  Ken- 
tucky;  tbat  said  Radford  and  Hughes  had 
no  interest  in  said  notes,  and  that  appellee 
Hughes   acted   as  agent   for  tbe   Kentucky 
lenders    In   negotiating   and   collecting   said 
loan  and  the  interest  paid  thereon ;  that  the 
note  for  $B00  was  not  given  to  represent  the 
identical  amount  agreed  to  be  paid  appellees 
as  a  commission  for  procuring  the  loan  for 
appellant,  but  tbat  the  agreement  was  that 
appellant  should  execute  notes  to  tbe  amount 
of  $3,900  for  the  $3,400  in  money ;   and  that 
the  only  reason  tbat  the  first  note  was  made 
for  $500  was  that  appelant  insisted  tbat  be 
coald  only  pay  $500  on  tbe  principal  of  tbe 
first  year  and  wanted  to  make  the  balance 
payable  in  equal  annual  installments;    and 
tbat  tbe  $500  note  was  as  mndi  a  "principal" 
note  as  was  either  of  the  $666.67  notes.    The 
Jnry  found  tbat  none  of  the  notes  paid  by 
Miss  Word  represented  usurious  interest,  and 
tbat   neither    tbe   bank    nor    Radford    and 
Hughes  received  or  collected  either,  directly 
or  indirectly,  any  of  the  money  paid  by  Miss 
Word  In  settlement  of  the  notes  introduced  in 
evidence;  that  the  $600  included  in  the  notes 
given  by  appellant  to  Mrs.  Myers  was  intend- 
ed as  a  commission  or  compensation  to  tbe 
defendants  Radford  and   Hughes  for  their 
services  In  procuring  the  money  for  plaintiflT 
to  bay  tbe  land. 

Tbe  case  is  submitted  to  us  under  a  num- 
ber of  assignments,  but  we  deem  it  unneces- 
sary to  consider  them  in  detail.  Article  49S2, 
Vernon's  Sayles*  ClvU  Statutes,  upon  which 
tbe  action  is  baaed,  is: 

"If  usorioos  interest,  as  defined  by  the  preced- 
ing articles,  shall  hereafter  be  received  or  col- 
lected upon  any  contract,  either  written  or  ver- 
bal, the  person  or  persons  paying  same,  or  their 


legal  representatives,  may,  by  action  of  debt,  In- 
stitnte  in  any  court  of  this  state  having  jurisdic- 
tion thereof,  in  the  county  of  the  defendant's 
residence^  Or  in  the  county  where  such  usurious 
interest  shall  have  been  received  or  collected,  or 
where  said  contract  has  been  entered  into,  or 
where  parties  paying  same  reside  when  such  eon- 
tract  was  made,  wl^ln  two  years  after  such  pay- 
ment, recover  from  the  perwxi,  firm,  or  corpora- 
tion receiving  the  same,  double  the  ^amount  of 
such  nmirions  interest  so  received  and  collected." 

The  evidence  shows  without  controversy 
that  Miss  Word,  who  purchased  the  land 
from  appellant  has  made  tbe  only  payment 
upon  the  indebtedness  evidenced  by  the  eight 
notes  executed  by  appellant  to  bis  vendor, 
Mrs.  Myers.  It  will  be  noted  tbat  the  stat- 
ute provides  tbat  the  suit  to  recover  the  pen- 
alty may  be  maintained  only  by  tbe  party 
paying  tbe  usurious  Interest  or  his  legal  rep- 
resentatives. It  has  been  held  in  this  state 
tbat  even  sureties  do  not  occupy  such  a  posi- 
tion as  entitles  them  to  recover  tbe  penalty, 
but  may  plead  usury  and  have  tbe  principal 
of  tbe  debt  credited  with  the  usurious  In- 
terest paid.  Roberts  v.  Goflln,  22  Tex.  Olv. 
App.  127,  68  S.  W.  607;  'Htterlngton  v.  Mur- 
reU,  00  S.  W.  610.  When  Miss  Word  pur- 
chased the  land  of  appellant  and  assumed 
payment  of  tbe  eight  notes,  she  became  the 
principal  debtor,  and  appellant  was  there- 
after a  surety.  The  law  seems  to  be  well 
settled  In  this  state,  as  prescribed  by  tbe 
statute,  tbat  only  the  party  paying  the 
usurious  Interest,  or  bis  legal  representatives, 
may  sue  for  tbe  penalty,  Thom  v.  Bank,  191 
S.  W.  148;  Braly  v.  Connally,  180  S.  W. 
016;  Cassidy  v.  Mortgage  Co.,  27  Tex,  OIy. 
App.  211,  64  8.  W.  1030;  Trabne  ▼.  Cook, 
124  S.  W.  466. 

Since  appeUant  Is  not  entitled  wider  the 
statnte  to  maintain  the  suit.  It  is  unnecessary 
for  us  to  inquire  further  into  the  merit  of 
tbe  remaining  assignments.  They  are  all 
thOTefore  overraled,  and  the  Judgmmt  la  af* 
firmed. 


OGG  et  al.  v.  LOTD.    {No.  411.) 

(Court  of  Civil  Appeals  of  Texas.    Beaumont. 
Dec.  19,  1918.) 

ApptAi.  Ann  Ebbob   «9ll33  —  Abbxncb  of 
Statemeht  of  Facts,  bio.— Extbnt  of  R«- 

VIEW. 

Tb^  being  no  statement  of  facts,  bill  of  ex- 
ception, or  assignment  of  error  in  tiie  record, 
judgment  will  be  affirmed,  where  no  fondamen- 
tal  error  is  disclosed. 

Error  from  Hardin  County  Court;  W.  S. 
Parkw,  Judge. 

Action  by  Nancy  Loyd  against  T.  A.  Ogg 
and  others.  Judgment  for  plaintiff,  and  de- 
fendants bring  error.    Affirmed. 
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M.  8.  Duflle,  of  Beanmont,  and  X  A.  Pelt, 
of  Sour  Lake,  for  plaintiffs  la  error. 

Singleton  &  Bevfl,  of  Kountse,  for  defend- 
ant In  error. 

HIGHTOWER,  C.  J.  TMa  cause  comes 
here  on  writ  of  error  from  the  county  court 
of  Hardin  county.  Defendant  In  error  was 
plaintiff  below,  and  had  Judgment  against 
plaintiffs  In  error  for  $75,  that  amonnt  be- 
ing the  value  of  two  cows,  together  with  In- 
terest thereon,  as  prayed.  We  hare  been 
unable  to  find  a  statement  of  facts,  bill  of 
exception,  or  an  assignment  of  error  In  the 
record.  Neither  Is  there  disclosed  by  the 
record  any  fundamental  error. 

The  Judgment  of  the  lower  court  will  there- 
fore be  affirmed;  and  It  Is  so  ordered. 


SOUTHERN  PAC.  CO.  v.  MILLER. 
(No.  901.) 

(Court  of  GivU  Appeals  of  Texas.     El  Paso. 

Jan.  9,  1919.    Rehearing  Denied 

Jan.  16,  1919.) 

1.  Masteb  and  Sektart  ^=9280— Injubt  to 

SeBVAMT— ASSTTKFTION  OP  RISK. 

In  an  action  by  a  switchman  for  alleged  in- 
jury from  being  Jerked  from  a  car  by  sudden  ap- 
plication of  brakes,  evidence  held  to  show  that 
plaintiff  had  assumed  the  risk. 

2.  Appkal  and  Ebbob  «=>1060(1)— Habuuess 

EbbOB— MlSCORDUOT   OF  CotrNSBL. 

In  an  action  by  a  switchman  for  injuries, 
where  the  evidence  of  negligence  was  dose,  im- 
proper remarks  of  plaintiffs  counsel  as  to  com- 
petency of  engineer  and  as  to  plaintiff  having  to 
live  on  half  rations  or  the  charity  of  iiis  friends 
if  not  awarded  damages  must  be  held  to  have 
improperly  influenced  the  Jury. 

S.  Maskteb  and   Sbbyant  «=>204(1)— In^tibt 

TO   SBBVANT^FBDBBAI.  EMPIX>TBB8'   LlABIIr 

ITT  Law— AssmiPTioN  or  Risk. 
While  the  defense  of  assumed  risk  is  elimi- 
nated by  tiie  federal  Employers'  Liability  Act 
(n.  S.  Comp.  St.  §8  8657-8665)  in  cases  of  inter- 
state commerce,  where  the  violation  by  the  car- 
rier of  the  statute  enacted  for  the  safety  of  em- 
ylojta  contributed  to  the  injury,  in  all  other 
cases  it  is  a  complete  bar. 

Appeal  from  District  Court,  Ell  Paso  Coun- 
ty -,  Ballard  Coldwell,  Judge. 

Suit  by  Albert  MUler  against  the  Southern 
Pacific  Company.  Judgment  for  plaintiff,  and 
defendant  appeals.    Reversed  and  remanded. 

Beall,  Kemp  te  Nagle,  of  El  Paso,  for  ap- 
pellant. 

Geo.  E.  Wallace  and  W.  S.  Berkshire,  both 
of  El  Paso,  for  appellee. 

HARPER,  C.  J.  Albert  Miller  broogbt 
this  suit  a^nat  the  Southern  Padflc  Cont- 


pany  for  damages  for  personal  injuries  alleg- 
ed to  have  been  sustained  by  him  while  in  the 
employ  of  the  defendant  aa  a  switchman  in 
Los  Angeles,  GaL  BJe  alleges  that  while  In 
the  discharge  of  his  duties,  engaged  In  Inter- 
state commerce,  when  In  the  act  of  climbing 
onto  the  caboose  the  engineer  in  charge  ap- 
plied the  air  suddenly  and  with  such  force 
as  to  Jar  him  froth  his  position,  and  he  was 
caused  to  fall  to  the  ground  In  such  position 
as  that  his  leg  was  caught  imder  the  wheels 
of  the  caboose  and  so  badly  mangled  as  to 
necessitate  amputation  above  the  knee. 

Defendant  answered  by  general  demurrer, 
general  denial,  and  plea  of  assumed  risk. 

The  cause  was  tried  with  a  Jury,  and  upoo 
Its  verdict  for  $22,760  a  Judgment  was  enter- 
ed for  plaintiff  for  said  sum.  Later,  upon 
hearing  of  motion  for  new  trial,  one  of  the 
grouiMls  of  which  was  misconduct  of  the  Jury, 
the  plaintiff  remitted  $7,760,  whereupon  the 
motl<m  was  overruled,  and  defendant  has  ap 
pealed. 

Error  la  assigned  to  argument  of  counsel: 
Elrat  In  the  opening  argument  counsel  for 
the  appellee  stated  to  the  Jury  that  the  "en- 
gineer was  incompetent,  or  he  would  not  have 
remained  an  engineer  for  the  company  on  the 
extra  board  for  five  years  without  being  giv- 
en the  position  of  a  regular  engineer."  There 
is  no  allegation  of  incompetency  of  the  engi- 
neer, and  In  no  way  is  the  Incompetency  of  the 
engineer  made  the  basis  of  any  act  of  negli- 
gence upon  the  part  of  the  coni^any. 

Second.  Counsel  In  the  dosing  argument 
stated  to  the  Jury  "that  If  they  did  not  award 
plaintiff  damages  he  would  have  to  live  on 
half  rations  or  live  upon  the  charity  of  his 
friends."  This  statement  of  counsel  was.un- 
supported  by  anything  in  the  record,  and  can 
be  classified  as  nothing  but  an  intentional  ap- 
peal to  the  passion  and  prejudice  of  the  Jury 
in  a  case  where  the  verdict  Is  against  the  pre- 
ponderance of  the  evidence  upon  the  vital 
points  of  the  case,  and  a  very  large  one,  so 
large  that  appellee  has  entered  a  remittitur 
of  $7,760. 

The  verdict  rests  soldy  and  alone  upon  the 
testimony  of  the  plaintiff.  All  the  other  wit- 
nesses present,  and  there  ^ere  several,  af- 
firmatively declared  in  effect  that  the  acci- 
dent did  not  happen  as  charged. 

[1,  2]  Appellant  further  urges  that  the  evi- 
dence conclusively  shows  that  appellee  as- 
sumed the  risk.  His  own  testimony  Is  the 
only  evidence  upon  the  point    He  stated: 

"As  to  whether  an  experienced  railroad  mas 
standing  as  I  was  would  have  been  jerked  off  br 
a  Jerk  twice  so  hard,  he  would  and  it  bappeati 
every  day.  They  Jerk  them  loose  pretty  nearly 
every  day.  It  is  a  customary  thing  in  the  yards. 
at  times,  a  man  getting  on  a  car  or  cabooae.  Of 
course,  I  knew  that,  and  kept  oo  working,  i 
had  a  right  to  w<»k  as  long  aa  they  would  let 
me.    As  to  Why  I  didnt  quit  if  it  was  a  danger- 
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oiiB  place,  they  didn't  do  it  aU  tbe  time  vhh  me 
—it  was  with  some  otiten." 

We  are  of  the  opinion  that,  tinder  the  facts 
as  they  appear  of  record  before  ns,  undisput- 
ed as  they  are,  plain  and  not  open  to  donbt, 
no  other  inference  can  he  drawn  from  them 
(han  that  appellee  assumed  the  risk  as  a  mat- 
ter of  law.  But  If  this  is  too  strict  a  con- 
struction to  be  placed  upon  the  facts  by  a 
court,  and  thire  under  the  liberal  holdings  of 
the  appellate  courts  the  question  is  one  for 
the  Jury,  nevertheless,  bearing  in  mind  that 
It  at  least  is  a  very  close  question,  calling 
for  caltn  and  dl^asslonate  consideration  at 
the  hands  of  the  Jury,  and  further  bearing  In 
mind  that  the  preponderance  of  the  evidence 
upon  the  question  of  negligence  is  in  favor 
of  appellant,  as  well  as  the  size  of  the  ver- 
dict. It  must  be  concluded  that  the  improper 
argument  of  couiisel  had  the  effect  the  coun- 
sel Intended.  In  that  the  verdict  was  improp- 
erly Influenced  thereby  It  will  not  be  permit- 
ted to  stand.  Oulf,  0.  &  S.  F.  Bj-.  Co.  v. 
Jones,  73  Tex.  232,  11  S.  W.  185. 

[3]  Appellee  suggests  in  this  connection 
that  assumed  rlslc  growing  out  of  the  negli- 
gence of  the  company  or  one  of  its  employes 
Is  no  longer  a  defense^  The  defense  of  a»- 
somed,  risk  is  eUminated  by  the  Employers' 
liability  Act  (Act  Gon«.  April  22,  1908,  c. 
149,  36  Stat.  65  [U.  S.  Comp.  St  K  8657-8666]) 
In  cases  of  interstate  commerce,  in  all  cases 
where  the  violation-  by  the  carrier  of  the  stat- 
ute enacted  for  the  safety  of  employes  con- 
tributed to  the  injury,  but  In  all  other  cases 
Is  left  open  to  the  defendant  as  a  complete 
bar  of  the  action.  L.  R.  A.  1016C,  69,  and 
cases  there  dted. 

There  are  other  assignments  in  the  brief  of 
appellant,  but,  if  error,  are  not  likely  to  oc- 
cur upon  another  trial,  so  we  make  no  conv- 
moit  Otexetxt,  bat  the  cause. Is  reversed  and 
remanded,  for  the  reasons  assigned. 


TEXAS  &  P.  BY.  00.  v.  MJSTBE. 
(Mo.  2008.) 

((yonrt  of  Civil  Appeals  of  Texas.    Texarkana. 

Nov.  7,  1918.    Rehearing  Denied  Nov. 

14,  19ia) 

1.   COIOIEBCB    «S»27(6)— EltPLOTXB'S    LlABU^ 

ITT  —  Sebvaht  Engaoed  in  "Irtebstate 

ComlEKCK." 

A  brakeman  on  an  interstate  train,  injured 
while  respotting  local  cars,  which  were  neoes- 
garily  dislocated  when  his  train  had  to  take  a 
siding,  was  engaged  in  "interstate  commerce," 
within  the  federal  Bmployers'  laability  Act  (U. 
8.  Comp.  St.  M  8657-8666). 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Birst  and  Second  Series,  Inter- 
state Commerce.] 


2.  CouvEBCE  «B»27(6)— Ikjvbt  to  EKFLOXd-" 
FEnuBAi.  Satett  AfPUANCE  Law. 
A  brakeman,  injured  by  defective  coupler 
of  a  car  of  an  interstate  railway  company,  is 
within  the  protection  of  the  federal  Safety  Ap- 
pliance Law  (tl.  S.  Oomp.  St.  §  8606),  though 
not  at  the  time  engaged  In  interstate  service. 

Appeal  from  District  Ourt,  Harrison 
County;  P.  O.  Beard,  Judge. 

Action  by  J.  M.  Lester  against  the  Texas 
&  Pacific  Railway  (Company.  Judgment  fbr 
plaintiff,  and  def aidant  appeals.    Affirmed. 

P.  H.  Prendergast,  of  Marshall,  for  appel- 
lant. 

T.  W.  Davidson  and.T.  D,  Harrison,  both 
of  Marshall,  for  appellee. 

HODQBS,  J.  This  appeal  Is  from  a  judg- 
ment in  favor  of  the  appellee,  Lester,  for  the 
sum  of  $14,(KX)  as  damages  for  personal  in- 
juries. The  appellant  was  at  the  time  of  the 
Injury  operating  a  line  of  railroad  running 
from  points  in  Louisiana  to  points  in  Texas 
and  whidi  did  both  an  interstate  and  an 
intrastate  business.  Lester  was  employed  as 
a  brakeman  on  a  freight  train,  and  was  in- 
jured in  the  state  of  Louisiana  under  the 
following  circumstances:  The  train  to  wUcli 
he  was  attached  arrived  at  (Slocester,  La., 
going  west,  and.  In  obedience  to  orders,  had 
taken  a  side  track  to  permit  the  passage  of 
another  train  going  in  the  opposite  direc- 
tion. Standing  on  the  side  track  at  Glocee- 
ter  were  18  or  20  other  cars,  some  of  which 
had  been  "spotted"  for  the  purpose  of  being 
loaded.  The  length  of  Lester's  train  was 
such  that  it  was  necessary  to  move  those 
"[^totted"  cars  in  order  to  clear  the  main  line. 
After  the  east-bound  train  had  passed,  it  was 
the  duty  apparently  of -the  train  crew  to 
which  Lester  belonged  to  "respot"  the  cars 
which  had  been  moved.  '  In  performing  that 
service  Lester  mounted  one  of  the  "spotted" 
cars  in  order  to  set  the  brakes  when  it  ar- 
rived at  the  proper  place.  The  loose  cars 
were  iiioorporated  in  the  train  and  were  pull- 
ed in  a  westerly  direction,  going  slightly  up- 
grade. After  proceeding  a  short  distance, 
the  car  immediately  behind  the  caboose  of  the 
freight  train  became  detached,  which,  it  is 
claimed,  resulted  from  a  defective  coupler. 
By  the  time  the  train  reached  a  point  where 
it  should  be  stopped,  a  considerable  space 
had  intervened  between  the'  detached  cars 
and  the  caboose.  Lester  claims  that  he  had 
not  observed  the  separation  of  the  cars ;  tliat 
when  he  thonght  the  correct  location  had 
be«i  reached  he  gave  the  signal  for  the  en^ 
gineer  to  stop.  This  was  obeyed,  and  the 
train  brought  quickly  to  a  standsUll;  but 
the  detached  cars  continued  to  roll  on  tor 
ward  the  caboose^  and  finally  struck  it  with 
such  violence  that  Lester  was  thrown  to  the 
ground  and  sustained  the  injuries  for  which 
he  sued.    According  to  his  testimony,  at  the 
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time  of  the  collision  be  was  at  the  front 
end  of  the  car  and  was  attempting  to  set  the 
braka    - 

It  Is  conceded  that  the  train  to  which  Les- 
ter was  attached  was  at  the  time  bound  for 
a  point  in  Texas,  and  was  made  np  of  cars 
used  for  both  Interstate  and  intrastate  traf- 
fic. The  negligence  relied  on  was  the  pres- 
ence of  a  defective  coupler  on  one  of  the  cars 
standing  on  the  side  track  at  Olooester, 
which  caused  It  to  become  detached  when 
the  train  crew  were  engaged  In  "respotting" 
them. 

[1,  2]  The  case  was  submitted  to  a  jury 
upon  the  theory  that  the  appellant's  train 
was  at  the  time  of  the  Injury  engaged  in 
interstate  commerce,  and  liability,  If  any, 
was  to  be  measured  by  the  common-law  rule 
of  compensation.  Counsel  for  the  appellant 
Insists  that,  while  the  train  to  which  Lester 
belonged  was  in  a  general  way  engaged  in 
interstate  commerce,  yet  at  the  time  the  in- 
jury occurred  Lester  was  performing  a  serr- 
ioe  purely  Intrastate  and  local,  and  for  that 
reason  the  federal  Employers'  Liability  Act 
(Act  April  22,  1008,  c.  149,  35  Stat  65  [U.  S. 
Cktmp.  St  §§  8657-8665])  had  no  appUcatlon; 
that  liability.  If  any,  was  to  be  measured 
by  the  Workmen's  Compensation  Law  of  the 
state  of  Louisiana  (Act  No.  20  of  1914), 
While  it  is  true  that  the  car  which  it  Is 
claimed  was  equipped  with  a  defective  cou- 
pler and  also  those  which  the  train  crew 
were  attempting  to  replace  in  proper  posi- 
tion were  Intended  for  purely  local  traffic, 
yet  it  does  not  follow  that  Lester  was  not 
engaged  in  doing  something  for  the  further- 
ance of  interstate  commerce.  It  was  neces- 
sary for  his  train  to  take  the  siding  at  Glo- 
cester,  and  in  doing  this  the  dislocation  of 
the  cars  which  had  been  "spotted"  became 
apparently  unavoidable.  To  restore  those 
cars  to  their  original  positions  seems  to  have 
been  an  incidental  and  proper  duty.  In  per- 
forming that  duty  it  was  necessary  to  In- 
corpwate  them  in  the  train  and  pull  Ihem  a 
abort  distance.  It  has  been  held  that  a 
brakeman  connected  with  an  Interstate  train, 
who  is  injured  while  attempting  to  set  the 
brakes  on  a  car  set  out  at  a  station  and 
used  only  in  Intrastate  traffic,  is  nevertheless 
engaged  in  Interstate  commerce  within  the 
meaning  of  the  federal  statute.  N.  T.  0.  &  H. 
Ry.  Co.  V.  Carr,  238  U.  S.  260,  36  Sup.  Ct 
780,  59  L.  Ed.  1298.  The  principle  discussed 
In  the  case  referred  to  should,  we  think,  con- 
trol here.  But,  conceding  that  Lester  was 
not  at  the  time  engaged  in  an  interstate 
service,  his  Injury  resulted  from  a  violation 
of  the  federal  Safety  Appliance  Law  (Act 
C^ng.  March  2,  1893,  c.  196,  8  2,  27  Stat 
631  [D.  S.  Comp.  St  {  8606]),  and  his  right  of 
action  would  be  governed  practically  by  the 
same  rule,  even  though  his  service  was  In 
furtherance  of  purely  locial  traffic.    T.  &  P. 


Ry.  Co.  T.  RIgBby,  241  IT.  8.  88,  86  Sup.  (H. 
482,  flO  L.  Ed.  874:  L.  *  N.  Ry.  Co.  T.  Lay- 
ton,  248  U.  8.  617.  37  Sap.  Ct  456,  61  U  Ed. 
931. 

The  court's  charge  on  contributory  negli- 
gence was  substantially  as  specific  as  was 
necessary  to  present  the  facts  upon  which 
that  defense  was  predicated,  and  there  waa 
no  error  in  refusing  the  special  charge  re- 
quested by  the  appellant      f, 

It  is  also  contended  that  the  defective  cou- 
pler was  not  the  proximate  cause  of  the 
injury.  The  appellant's  evidence  tended  to 
show  that  the  coupler  was  not  in  fact  de- 
fective ;  that  the  side  track  where  the  train 
was  moved  was  very  nnevoi ;  and  the  argn- 
ment  is  made  that  its  rough  condition,  and 
not  a  defect  In  the  coupler,  caused  the  can 
to  separate.  The  court  submitted  that  issue 
to  the  Jury,  and  directed  them  to  return  a 
verdict  fbr  the  appellant  in  the  event  It  was 
found  that  the  rough  track,  and  not  a  de- 
fective condition  of  the  coupler,  caused  the 
separation.  The  yerdlct  of  the  Jury  involves 
the  finding  against  the  appellant's  contention, 
and  the  state  of  the  evidence  is  not  such  as 
to  require  us  to  set  that  finding  aside.  Ac- 
cording to  the  evidence  offered  by  the  ap- 
pellee, his  injuries  were  both  painful  and 
serious,  and  we  cannot  say  that  Om  verdict 
is  excessive. 

The  Judgm^it  is  affirmed. 


BRWIN  T.  MORGAN.    (No.  2007.) 

(Court  of  Civil  Appeals  of  Texas.    Tezarkana. 
Oct.  17,  1918.) 

1.  BoimDAEiEs  «=>25— Oomuonne  Sxibtetb 
— PaioRrrT.  . 

If  there  was  a  conflict  between  the  two  sat- 
veys  In  qnestlmi,  tlie  older  survey  would  hold 
tlie  land. 

2.  Affeal  and  Ebbor  «=3l010(l>— Juoghert 
Sdppobtkd  bt  Findinos— Review. 

There  being  no  error  in  the  jadgment  if  t 
comer  of  survey  owned  by  defendant  waa  at 
point  shown  by  plat  in  the  record  sent  to  court 
on  appeal,  and  there  being  evidence  authoriiins 
a  finding  that  the  comer  was  at  sndi  point, 
jadgment  will  be  affirmed. 

Appeal  from  District  0>urt,  Gre^  Coun- 
ty; Daniel  Walker,  Judge. 

Suit  by  G.  A.  Erwin  against  C.  L.  Morgan 
and  another.  The  unnamed  defendant  hav- 
ing answered  that  he  did  not  claim  an  in- 
terest in  the  land  Involved,  suit  was  dis- 
missed so  far  as  it  was  against  him.  Judg- 
ment for  defendant  named,  and  plaintiff  ap- 
peals.    Affirmed. 

F.  B.  Martin,  of  Longview,  for  appellant. 
Young  &  Stinchcomb,  of  Longview,  for  ap- 
pellee. 
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WILLSON,  C.  J.  The  Btdt  waa  by  appel- 
lant against  appellee  and  A.  E.  Morgan  to 
try  the  title  to  71  acres  of  land  described 
by  metes  and  bounds  and  alleged  to  be  a  part 
of  the  Henry  Q.  Hndson  surrey  In  Oregg 
county. 

A.  E.  Morgan  having  answered  that  he  did 
not  claim  to  own  an  interest  in  the  land,  the 
suit  was  dismissed  so  far  as  It  was  against 
him. 

The  controversy  between  appellant  and  ap- 
pellee was  as  to  whether  the  land  sued  for 
was  a  part  of  said  Henry  O.  Hudson  surrey, 
which  appellant  owned,  or  a  i>art  of  the 
John  Anderson  surrey,  which  appellee  own- 
ed. It  was  determined  In  favor  of  app^ee, 
and  judgment  that  he  fie  quieted  in  his  title 
to  the  land  was  rendered. 

[1]  The  Insistence  here  is  that  it  appear- 
ed, because  of  a  conflict,  that  about  18  acres 
of  the  71  acres  sued  for  were  Included  in 
both  the  Hudson  survey  and  the  Anderson 
snrvey,  and  that  appellant  was  entitled  to 
Judgment  because  the  Hudson  snrvey,  which 
be  owned,  was  made  and  patoited  after  the 
Anderson  survey,  which  appellee  owned  was 
made  and  patented.  The  insistence,  so  far 
as  it  is  for  the  proposition  of  law  Indicated, 
is  not  tenable;  for  U  there  was  a  conflict  be- 
tween the  two  surveys  the  older  survey  would 
hold  the  land.  Dallas  Hunting  &  Fishing 
Oub  V.  Nash,  202  8.  W.  1032. 

[2]  It  is  cleart  we  think,  that  there  is  no 
error  in  the  judgment  if  the  southeast  cor- 
ner at  the  Anderson  survey  Is  at  the  point 
It  is  shown  to  be  by  the  plat  constituting  a 
part  of  the  record  sent  to  this  court — ^that 
is,  at  a  point  326  varas  S.  80  E.  of  the  K.  E. 
comer  of  the  G.  H.  Tutt  survey.  The  judg- 
ment involves  a  finding.  If  necessary  to  sup- 
port it,  that  said  corner  of  the  Anderson 
survey  Is  at  that  point,  and  we  think  there 
is  evidence  In  the  record  which  authorizes 
such  a  finding. 

The  judgment  is  affirmed. 


ST.  IX>U1S  SOUTHWESTERN  RT.  CO.  OP 
TEXAS  V.  BARRETT.     (No.  2018.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

Nov.  15,  1918.    Rehearing  Denied 

Nov.  21,  1918.) 

1.  Affeai.  asd  Erbor  «=>1033(6)— EUKKZ.B8S 
Ebbob— Instructions. 

An  improper  instruction,  more  calculated 
to  help  than  to  harm  appellant,  cannot  be  com- 
plained of  by  Mm. 

2.  RAii.soAna    €=»276(1)   —   Pbbsons    Neab 
Tracks— ANIMALS. 

Where  one  drove  a  team  onto  railroad  land 
at  a  place  used  for  nnloading  of  cars,  the  rail- 
road owed  him,  as  an  invitee,  the  duty  to  use 
ordinary  care  for  his  safety,  and  was  liable, 


where,  by  reason  of  negligently  causing  noise 
and  escape  of  steam,  the  team  was  frightened 
and  ran  away. 

3.  Railboadb  <8=s»278(2)— Pbightenino  Ani- 
mals—Contbibtttoby  Negligence. 

'  It  is  the  duty  of  a  person  driving  any  team 
near  a  locomotive  to  exercise  such  care  and 
pmdence  to  prevent  such  team  from  running: 
away  and  causing  injury  as  a  person  of  ordi- 
nary care  would  exercise  under  the  same  or 
similar  circumstances  for  his  own  safety. 

4.  Appeal  and  Ebbob  €=3lOM(2)— Habioass 

EBBOB— INBTBI7CTION8.' 

In  an  action  for  damages  occasioned  by 
frightening  of  team  by  a  locomotive,  it  was 
harmless  error  to  instruct  that  persons  driving 
teams  "easily  frightened"  should  exercise  care 
for  their  own  safety,  where  it  appeared  with- 
out dispute  that  the  team  was  "sldttish  and 
would  run  away  sometimes." 

Appeal  from  Disttlct  Court,  Titus  County ; 
J.  A.  Ward,  Judge. 

Action  by  R.  B.  Barrett  against  the  St. 
Louis  Southwestern  Railway  Company  of 
Texas.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

As  a  result  of  a  team  of  mules  running 
away  with  a  wagon  they  were  hitched  to, 
appellee  was  thrown  from  the  wagon,  where 
he  was  riding,  to  the  ground,  and  thereby 
injured.  He  claimed  that  fright  of  the  mules 
which  caused  them  to  run  away  was  due 
to  negligence  on  the  part  of  employ^  of 
appellant  in  charge  of  one  of  Its  locomotive 
engines,  in  that,  at  a  time  when  said  mules 
were  being  driven  along  a  way  adjacent  to 
appellant's  tracks  in  the  town  of  Mt.  Pleas- 
ant, said  employ^  In  charge  of  a  locomotive 
engine  on  one  of  said  tracks  at  a  point  near 
said  mules  "unnecessarily  and  negligently 
caused  the  said  locomotive  to  emit  unusual- 
ly large  quantities  of  steam  and  smoke  and 
caused  the  said  locomotive  to  make  unusual 
and  loud  noises,  and  negligently  caused  siUd 
locomotive  to  throw  smoke  and  steam  in 
some  manner  unknown  to  plaintiff  towards 
said  team  of  mules  and  completely  enveloped 
them  in  smoke  and  steam,'.'  and  in  that  "al- 
though they  knew  of  his  (plaintiff's)  presence, 
and  knew  that  his  team  was  becoming  un- 
manageable, they  (said  employ^)  continued 
to  cause  said  locomotive  to  emit  smoke  and 
steam  in  large  and  nnnecessary  quantitlea 
and  to  make  unusual  and  unnecessary  noise." 

It  appeared  from  the  testimony  that  ap-' 
pellant  had  several  tracks  west  of  its  deiwt 
in  Mt.  Pleasant.  They  ran  north  and  south 
and  crossed  Depot  street,  which  ran  east 
and  west  Of  said  tracks  the  one  farthest 
west,  known  as  "the  city  track,"  was  used 
for  spotting  cars  containing  freight  to  be 
unloaded  at  Mt.  Pleasant.  Between  this 
track  and  the  one  nearest  it  on  the  ea?t  was 
a   space   15  or  20  yards  wide,   which   was 
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used  as  a  place  tor  wagons  to  stand  while 
being  loaded  from  cars  on  said  city  track, 
and  as  a  way  for  them  when  loaded  to  go 
to  Depot  street.  On  the  occasion  when  ap- 
pellee was  injured  he,  assisted  by  others,  had 
loaded  a  wagon  with  doors  and  window  sash 
from  a  car  spotted  on  the  dty  track  for  the 
purpose;  and  was  standing  in  the  wagon, 
holding  window  sash  loaded  thereon,  while 
one  Jess  Jones  drove  the  mules  along  said 
way  toward  Depot  street.  According  to  tes- 
timony admitted  on  appellee's  behalf,  tiu> 
wagou  had  moved  only  a  few  feet  when 
steam  emitted  from  one  of  appellant's  loco- 
motives on  the  track  immediately  east  of  the 
way,  and  25  or  30  feet  from  the  wagon,  en- 
veloped the  mules,  so  frightening  them  as  to 
cause  them  to  run,  whereby  appellee  was 
thrown  from  the  wagon  and  injured. 

In  the  fifth  paragraph  of  his  charge  the 
court  told  the  Jury  it  was  not  the  duty  of 
railway  companies — 

"to  keep  a  lookout  for  persona  traveling  along 
a  highway  adjacent  to  its  tracks  for  the  par- 
pose  of  preventing  frightening  animals  driven 
upon  them,  bnt  are  only  required  to  operate 
their  locomotives  without  unusual  or  unneces- 
sary noise  and  emission  of  steam,  and  in  case 
they  become  aware  that  animals  are  about  to 
become  frightened  or  have  become  frightened, 
then  to  refrain  from  making  any  unnecessary 
noises  and  emitting  unnecessary  steam  that 
would  be  likely  to  frighten  them." 

In  the  sixth  paragraph  he  defined  negli- 
gence as  meaning: 

"The  failure  to  ezerdse  such  care  in  the  per- 
formance of  a  legal  duty  as  a  person  of  ordi- 
nary care  and  prudence  would  exercise  under 
the  same  circumstances." 

In  the  seventh  paragraph  he  told  the  Jory 


it 

"the  duty  of  persons  in  control  of  or  using 
teams  easily  frightened  and  unaccustomed  to 
noises  and  steam  such  as  are  ordinarily  inci- 
dent and  reasonably  necessary  in  the  proper 
operation  of  a  locomotive  to  exercise  such  care 
and  prudence  in  approaching  near  to  such  loco- 
motive as  persons  of  ordinary  care  and  pru- 
dence would  exercise  under  the  same  circum- 
stances for  their  'own  safety.  And  a  failure 
to  use  such  care  would  be  negligence." 

In  the  eighth  paragraph  he  Instructed  the 
Jury  to  find  in  appellee's  favor  if  they  be- 
lieved that  appellee  was  Injured  by  being 
thrown  from  a  wagon  by  mules  "frightened 
by  steam  or  noise  escaping  from  one  of  de- 
fendant's locomotivee,"  and  further  believed 
"that  such  steam  and  noise  was  caused  to 
escape  by  the  negligence"  of  appellant's  em- 
ploy^  , 

The  Judgment  from  which  the  appeal  is 
prosecuted  was  In  appellee's  favor  for  $1,750. 

B.  B.  Perkins,  of  Dallas,  3.  M.  Burford, 
of  Mt  Pleasant,  and  King  ft  Estes,  of  Tex- 
arkana,  for  appellant. 

T.  0.  Hntchlngs,  of  Mt.  Pleasant,  and  Wil- 


kinson ft  Davldflon,  of  Mt  Vernon,  for  ap- 
pellee. 

WILLSON,  a  J.  (after  stating  the  fact» 
as  above).  The  assignments  are  predicated 
upon  the  action  of  the  trial  court  in  giving 
certain  instructions,  and  In  refusing  to  give 
certain  requested  Instrnctlons,  to  the  Jury. 

[1]  First  It  Is  Insisted  that  the  fifth  para- 
graph of  the  charge  given,  when  considered 
In  connection  with  the  sixth  and  eighth  par- 
agraphs thereof,  was  erroneous  and  calculat- 
ed to  mislead  the  Jury  to  the  prejudice  of 
appellant's  right.  We  think  the  part  of  the 
charge  objected  to  was  not  applicable  to  the 
case  made  by  the  testimony,  and  should  not 
have  been  given,  but  we  think  it  was  more 
calculated  to  help  than  to  harm  ai^tellant 
with  the  Jury,  and  therefore  that  attpellant 
should  not  be  heard  to  complain  of  It  It 
appeared  vrlthout  dispute  In  the  testldbny 
Oat  appellee,  with'  the  wagon  and  team  of  ' 
mnles,  was  not  "on  a  highway  adjacent  to" 
appellant's  trades,  bat  was  on  Its  premises  ' 
for  the  purpose  of  unloading  freight  from 
one  of  its  cars,  and  therefore  was  within  s 
rule  stated  as  follows  in  8  Slliott  on  Rail- 
roads, I  1248: 

"One  who  comes  upon  the  premises  of  a  rail- 
road company,  in  the  usual  course  of  business 
with  it  for  the  purpose  of  loading  and  unload- 
ing or  delivering  and  receiving  freight  is  not 
a  mere  licensee,  bat  is  entitled  to  the  care  doe 
one  who  is  uvited  to  come  upon  the  premises 
of  another." 

[2]  Appellant  owed  to  appellee  as  an  in- 
vitee the  duty  to  use  ordinary  care  for  his 
safety  while  be  was  on  its  premises.  Rail- 
way Co.  V.  CardweU,  187  S.  W.  1073.  The 
question  for  the  Jury  was  whether  appellant 
bad  ezerdsed  sudi  care  or  not.  That  ques- 
tion was  we  think  suffldently  submitted  to 
the  Jury  by  said  sixth  and  eighth  paragraphs 
of  the  diargfe  It  follows  that  we  are  of 
the  opinion,  not  "only  that  the  contention  with 
reference  to  said  fifth  paragraph  should  be 
overruled,  bnt  also  that  the  contention  with 
reference  to  said  eighth  paragraph  (that  the 
Jury  were  thereby  wrongfully  authorised  to, 
find  appellant  guilty  of  negligence  if  they 
believed  the  mules  were  "frightened  from 
noise  or  the  escape  of  steam  from  a  loco- 
motive," although  they  might  also  believe 
that  appellant's  employes  "were  without 
knowledge  of  the  fright  of  the  team  or  even 
of  their  proximity  to  the  locomotive")  should 
be  overmled.  It  appears  from  appellant's 
brief  that  it  was  of  the  opinion  that  appel- 
lee must  recover,  if  at  all,  on  the  "discover- 
ed peril"  doctrine.  As  Indicated  by  what 
has  been  said  above,  we  do  not  agree  to  that 
but  think  he  was  entitled  to  recover  If  it 
appeared  that  appellant  had  failed  to  dis- 
diarge  a  duty  It  owed  him  to  ezerdse  ordi- 
nary care  for  his  safety  while  on  its  prom- 
ises at  its  Invitation. 


Digitized  by  LjOOQIC 


Tex.) 


TEXAS  4  P.  RT.  OO,  v.  MoORAW 


669 


[S.  4]  In  the  seventh  paragraph  of  the 
^arge  ttie  trial  court  told  the  Jnry,  as  ap- 
pears from  the  statement  above,  that  it  was 
"the  dnty  of  persons  in  control  of  or  nslng 
teams  easily  frl^tened  and  unaccustomed  to 
noises  and  steam  such  as  are  ordinarily  in- 
cident and  reasonably  necessary  to  the  prop- 
er (q>eration  of  a  locomotive"  to  exercise  care 
for  tbelr  own  safety.  Appellant  contends  it 
was  appellee's  duty  to  exercise  care  with 
reference  to  the  mules,  whether  they  were 
easily  frightened,  etc.,  or  not,  and  li)Sists  that 
the  instruction  therefore  was  erroneous.  In 
view  of  said  paragraph  of  the  charge  given, 
appellant  requested  tba  court  to  instmct  the 
Jury  that  it  was — 

"the  duty  of  persona  in  control  of  or  niing 
teams  which  from  any  cause  or  for  any  reason 
may  become  frightened  while  being  driven  about 
«r  near  where  any  locomotives  are,  -or  where 
anything  may  occjir  to  frighten  such  teams,  to 
exercise  such  care  and  prudence  to  prevent 
such  teams  from  running  away  and  causing  in- 
jury as  a  person  of  ordbiary  care  would  exer- 
cise under  the  same  or  similar  circumstances 
for  their  own  safety." 

If  it  was  error  to  refuse  the  request  to 
give  to  the  Jury  the  Instruction  Just  quoted 
<and  we  think  It  was,  if  the  testimony  made 
a  question  as  to  whether  appellee  was  guilty 
of  contribntory  negligence  or  not),  the  error 
should,  we  think,  t>e  treated  as  harmless.  In 
view  of  the  fa(<t  that  it  appeared  without 
dispute  In  the  testimony  that  the  mules  were 
"skittish,  and  would  run  away  sometimes." 
But  we  have  not  been  referred  to,  and  have 
not  found  in  the  record,  teetimeny  which  we 
think  required  the  submission  to  the  Jury  of 
an  Issue  as  to  whether  appellee  was  guilty 
of  contributory  negligence  or  not.  There  Is 
nothing  In  the  record  as  we  read  it  suggest- 
ing that  appellee  did  anything  which  con- 
tributed to  cause  the  mules  to  run  away 
which  a  reasonably  prudent  person  would  not 
have  done,  or  failed  to  do  anything  such  a 
person  situated  as  he  was  would  have  done 
to  prevent  them  from  running  away,  or  In- 
Jury  to  himself  when  they  did  run  away. 

The  Judgment  is  affirmed. 


TEXAS  &  P.  BY.  CO.  v.  McGRAW. 
(No.  lj»93.) 

<Court  of  Civil  Appeals  of  Texas.     Texarkana. 

Nov.  14,  1918.    Rehearing  Denied 

Nov.  21,  1»18.) 

1.  B£ast*b  awd  Sbbvawt  e=»138— Iwjtjkt  to 

S>BVAin<— WABiniTO. 

In  a  railway  repaimian's  action  for  injury, 
doe  to  being  struck  by  an  engine  wliile  at  work 
near  a  track  in  a  train  shed,  where  there  was 
evidence  that  it  was  customary -to  signal  or  give 
warning  of  the  approach  of  locomotives,  defend- 


ant owed  plaintiff  the  dnty  of  ^vlng  sndi  warn- 
ing. 

2.  Mastkr  aitd  Skbtant  «=>289(4)— Injubt 

TO  SBBVANT— CONTBIBXTTOBT  NBOUOENCE. 

A  railway  repair  man,  who  was  injured  by 
a  locomotive  while  engaged  athia  regular  Work 
near  a  track  in  a  train  shed,  was  not  guilty  of 
contributory  negligence,  as  a  matter  of  law, 
where  he  could  assume  that  a  custom  of  giving 
warning  of  the  approach  of  engines  would  be 
observed. 

Appeal  from  District  Court,  Harrison  Coun- 
ty; P.  O.  Beard,  Judge. 

Action  by  T.  P.  McOraw  against  the  Texas 
&  Padflc  Railway  Company.  From  a  Judg- 
ment tor  plalntur,  defendant  i^peals.  Af- 
firmed.   / 

Api)ellee  was  struck  by  a  locomotive  engine 
and  thereby  injured  while  working  for  ap- 
pellant In  its  shops  at  Marshall.  On  the 
ground  that  appellant's  employes  in  charge 
of  the  engine  were  guilty  of  negligence  in 
failing  to  warn  him  of  Its  approach,  he  sued 
and  recovered  the  Judgment  '  for  fll,000, 
from  which  the  appeal  is  prosecuted^  Tt 
appeared  from  the  testimony  that  the  shops 
in  wbidi  app^lee  was  working  were  In  a 
building  300  or  400  feet  long  east  and  west, 
and  about  200  feet  wide  north  and  south. 
Two  tracks  about  16  feet  apart,  on  which 
locomotive  engines  were  operated,  entered 
the  shops  from  the  east  and  passed  west 
through  it.  Appellee  was  engaged  in  mak- 
ing endgates  for  coal  cars.  For  this  purpose 
he  was  using  heavy  pieces  of  plank  about 
8  feet  long,  which  he  placed  lengthwise  on 
trestles  set  near  the  north  one  of  the  two 
tradts.  TOe  ends  of  the  planks  projected 
from  the  trestles  north  towards  the  track', 
and  so  near  to  it  that  there  was  not  'spac4 
between  the  ends  of  the  plank  snd  the  track 
for  ai%>ellee  to  safely  stand  while  an  engine 
moved  thereon  past  the  trestles.  -  Appellee 
Was  working  at  the  northwest  corner  of  a 
door  (as  It  lay  on  the  trestles)  he  was  mak- 
ing, when  a  locomotive  pushing  a  car'  enter- 
ed the  shops  from  the  east  and  moved  west 
00  or  70  feet  on  said  north  track.  As  the  en- 
gine approached  appellee,  he  was  warned  by  a 
switchman  accompanying  it  to  move  from 
the  place  he  was  standing,  and  did  ao.  At 
once,  after  the  engine  passed  on  west,  appel- 
lee returned  to  the  place  he  moved  firom, 
and  proceeded  with  the  work  he  was  engaged 
In  doing  when  he  was  warned  to  get  out  of 
the  way  of  the  locomotive.  In  from  15  to  30 
minutes  after  tb(>  engine  passed  west,  it  re- 
turned east,  striking  appellee  as  it  passed 
him  where  he  stood  at  work,  to  wit,  at  the 
northwest  comer  of  door  he  was  engaged  in 
making.  Four  hundred  or  600  men  worked 
in  the  shops,  and  It  had  been  the  custom  to 
give  wanilng  to  those  of  niem  in  the  way  of 
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locomotives  moving  on  the  trade;  but  on 
this  occasion  no  warning  was  given  to  ai)pel- 
lee  as  the  engine  moved  back  east,  and  lie  did 
not  know  until  the  engine  struck  him  that  It 
was  moving  east  on  the  track. 

F.  H.  Prendergast,  of  Marshall,  for  ajwel- 
lant. 
S.  P.  Jonet^  at  Marshall,  for  appellee. 

WILLSON,  C.  J.  (after  stating  the  facts 
as  above).  The  contentions  presented  by  the 
assignments  are:  (1)  That  it  did  not  snffl- 
clently  appear  from  the  testimony  that  ap- 
pellant was  guilty  of  negligence  as  charged 
against  it;  (2)  that.  If  it  did  so  appear.  It 
also  appeared  that  appellee  himself  was 
gnllty  of  negligence  which  contributed  to 
cause  the  Injury  he  suffered;  and  (3)  that 
the  Judgment  is  excessive. 

[1]  The  negligence  charged  against  appel- 
lant was  that  it  failed  to  warn  appellee  that 
the  engine  was  moving  east  on  the  track 
silniated  near  the  place  where  he  was  work- 
ing. Appellant  insists  that  because  appellee 
knew  that  the  engine  bad  passed  west  on  that 
track  and  was  likely  at  any  time  to  return 
east  thereon,  It  had  a  right  to  assume  that 
be  would  watch  for  and  take  notice  of  It  as  it 
moved  back  east,  and  that,  having  a  right 
to  indulge  such  an  assumption,  and  having 
no  notice  that  appellee  did  not  know  that  the 
engine  was  moving  east  it  did  not  owe  him  a 
duty  to  warn  him  of  its  approadi.  We  do 
not  think  the  contention  should  t>e  sustained 
in  the  face,  as  it  would  have  to  be,  of  testi- 
mony In  the  record  showing  it  to  have  been 
the  custom  of  employes  who  accompanied 
engines  moving  on  that  track  to  warn  appel- 
lee as  same  approached  the  place  where  he 
worked,  not  only  as  such  engines  moved  west, 
but  also  as,  when  returning,  they  moved  east 
Appellee  as  a  witness  testified: 

"When  a  car  would  come  in  from  iiie  ea«t 
they  would  notify  m«  they  were  coming  by 
hollering  at  me.  In  coming  back  they  would 
ring  the  bell  or  holler  at  me  again.  I  was  al- 
ways notified." 

[2]  We  think  the  contention  made  that  It 
appeared  as  a  matter  of  law  that  appellee 
was  guilty  of  contributory  negligence  also 
should  be  overruled.  Appellee  had  a  right  to 
assume  that  the  custom  always  before  ob- 
served to  warn  him  of  the  approach  of  an 
engine  toward  the  place  he  was  at  work 
vi-ould  not  be  discontinued  without  notice  to 
him,  and  we  do  not  think  it  can  be  said  that 
he  was  guilty  of  negligence,  as  a  matter  of 
law,  in  acting  on  such  an  assumption  on  the 
occasion  in  question. 

If  the  consequences  to  appellee  of  the  In- 
Jury  he  suffered  were  as  serious  as  he  tes- 
tifled  they  were,  the  Judgment  Is  not  exces- 
slre.    Evidently  the  Jury,  as  they  had  a  right 


to,  believed  appellee's  teatlmony:  and  we  have 
found  nothing  In  the  record,  indicating  the 
existence  of  a  good  reason  why  they  should 
not  have  believed  it  ' 
Tlie  Judgment  is  affirmed. 


LANOASTBB  et  aL  ▼.  SNIDKEL    (No.  2039.)    ! 

i 
(Court  of  Civil  Appeals  of  Texas.    Tezarkaoa. 
Nov.  28, 1918.)  I 

1.  Appku.  and  Ebbob  «3>1082(2)— Habvless   ; 

£BB0B— SPKCIAI.  iNZEBBOGATOBIBa— SuBIOS- 
SION. 

It  is  not  error  of  wUch  appellant  can  com-    i 
plain  to  refuse  to  sbbmit  a  special  issue  to  tlie 
Jury,  where  an  affirmattve  reply  thereto  would 
not  be  warranted  by  testimony  before  the  jatj.    , 

2l  Evidenok  «=»318(1)— 'HEAsaAT. 

In  trespass  to  try  title,  where  defendants 
claimed  under  an  alleged  forged  deed  executed 
by  an  attorney  in  fact,  recitals  of  execution  of  ! 
such  deed  in  notes  purporting  to  be  for  the 
purchase  money,  giyen  30  years  before  the  trial, 
were  incompetent  as  hearsay. 

5.  Btideitcx  «=>318(3)— Hbabsat. 

In  trespass  to  try  title,  where  defendanu 
claimed  onder  aa  alleged  forged  deed  executed 
by  an  attorney  in  fact,  the  record  of  affidavits 
as  to  genuineness  of  the  signature  of  the  at- 
torney in  fact  was  inadmissilde  as  hearsay. 

4.  Appeai,  and  Ebbob  ®=»1066(1)— Habhless 
EbBOB— BXCLUBION  OF  EvinsNCK. 
In  trespass  to  try  title,  where  defendants 
claimed  under  an  alleged  forged  deed  executed 
by  an  attorney  in  fact,  exclnsion  of  a  record 
of  affidavits  as  to  genuineness  of  aittomey's 
signature,  if  error,  did  not  warrant  a  reversal, 
where  it  would  not  have  affected  the  result 

6.  Tbispabs  to  Tbt  Titia  «=>41(1)  —  Evi- 

DEHCB— TziUC. 
In  treqmsa  to  try  title,  where  defendanu 
claimed  under  a  deed  by  an  alleged  attorney  in 
fact,  and  plaintiffs  filed  affidavit  tliat  the  deed 
was  forged,  the  burden  waa  on  defendant  to 
establish  their  defense  by  a  preponderance  of 
the  testimony;  plaintiffs  having  shown  title  to 
the  land  and  being  entitled  to  recover,  unless 
they  had  parted  with  title. 

6.  Tbial  <3=>260(I)— AeQCested  Instbuctions 
— Inbtbuctions  Albeadt  Given. 
Refusal  to  give  instructions  requested  is  not 
reversible  error,  where  the  substance  thereof 
has  been  given  in  other  instructions. 

Appeal  from  District  Coart,  Harrison 
County;    P.  O.  Beard,  Judge. 

Trespass  to  try  UUe  by  W.  C.  Snider 
against  C.  D.  Lancaster  and  others.  Judg- 
ment for  plaintiff,  and  defendants  appeaL 
Affirmed. 

This  was  a  suit  of  trespass  to  try  tttle, 
brought  by  appellee  against  appellants.    The 
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land  InTolTed  was  290  acrea  of  tbe  Jedeklab 
Payne  surrey  In  Harrison  county.  It  appear- 
ed from  the  testimony  that  appellee  owned 
the  land  and  was  entitled  to  the  judgmoit 
he  obtained,  nnlees  he  had  conveyed  It  to  L. 
W.  Uoyd,  under  whom  appellants  asserted 
title.  Appellants  claimed  that  appellee,  act- 
ing by  hla  attorney  in  fact,  one  Willlamai, 
conveyed  the  land  to  said  Lloyd  by  a  deed 
dated  April  15,  1886,  and,  that  deed  having 
been  lost,  that  appellee,  in  lieu  thereof, 
acting  by  said  Williams  as  such  attorney, 
made  another  deed  to  said  Uoyd  Jane  U, 
1S94.  As  supporting  their  contention  appel- 
lants offered,  and  the  court  admitted  in  evi- 
dence, the  record,  made  December  23,  1901, 
of  an  Instrument  dated  said  June  11,  1894, 
purporting  to  be  a  deed  made  by  said  WU- 
liams'as  attorney  in  fact  for  appellee,  and  to 
convey  the  land  in  controversy  to  said  Lloyd. 
In  the  instilment  was  a  recital  that  it  was 
made  by  Williams  as  a  substitute  for  a  deed 
he  had  made  as  attorney  in  fact  for  appellee 
April  15,  1886,  whldi  luul  been  lost  or  ml»- 
laid.  Appellee  filed  an  aiBdavlt  attacking 
this  Instrument  as  a  forgery,  and  on  the 
trial  testified  that  he  had  never  himself  con- 
veyed, and  had  never  authorized  Williams 
to  convey,  the  land  to  Lloyd. 

On  special  issnes  submitted  to  them  the 
Jury  made  findings  aa  follows:  (1)  That  ap- 
pellee did  not,  before  June  11,  1894,  the  date 
of  the  instmment  referred  to  above,  make  to 
said  Williams  a  power  of  attorney  authoriz- 
ing him  to  sell  and  convey  the  land  in  con- 
troversy. (2)  That  Williams  did  not,  as  ap- 
pellee's attorney  in  fact,  execute  said  Instru- 
ment dated  June  11,  1894,  purporting  to  be 
a  deed  conveying  said  land  to  Uoyd.  (8) 
That  Williams  did  not,  as  said  Uoyd'a  attor- 
ney in  fact,  ezecnte  a  deed  dated  April  IB, 
1886,  conveying  the  land  to  Uoyd.  (4)  That 
appellee  never  received  any  money  from 
Lloyd  as  the  purchase  price  of  the  land.  On 
the  finding  made  by  the  Jury  the  trial  court 
rendered  Judgment  tor  the  land  in  appellee's 
favor,  and  appellants  thereuixm  prosecuted 
this  appeaL 

I^ane  &  Lane,  of  Marsball,  for  appellants. 
G.  L.  Huffman  and  Cary  M.  Abney,  both 
of  Marshall,  for  appellee. 


WILLSON,  O.  J.  (after  stating  tbe  facts 
as  above).  At  appellants'  Instance  the  trial 
court  admitted  in  evidence  two  instruments 
purporting  to  be  promissory  notes  made  by 
L.  W.  Lloyd  to  appellee  In  part  payment  for 
tbe  land  In  controversy,  'ne  notes  were  dat- 
ed AprU  16,  1886,  and  were  for  $75  eac^ 
payable  June  28  and  August  28,  1886,  respec- 
tively. Each  of  the  notes  contained  a  re- 
rital  as  follows: 

"Thifl  note  holds  a  vendor's  lien  on  said  land 
until  paid,  as  set  forth  in  the  deed  of  convey- 
ance this  day  made  by  said  Snider  to  me." 
207  8.W.-36 


On  the  back  of  the  note  payable  Angust  28, 
1886,  waa  an  indorsement  aa  follows:  - 

"Beceived  payment  W.  C.  Snider." 

Having  made  soch  proof,  appellants  asked 
the  court  to  submit  to  the  Jury  as  issues  1b 
the  case  the  following: 

"(1)  Did  L.  W.  Lloyd  make  to  W.  C.  Snider 
tbe  notes  read  in  evidence  before  you  In  pay- 
ment of  the  land  in  controversy? 

"(2)  Did  W.  C.  Snider  make  a  deed  to  L.  W. 
Uoyd  to  the  land  in  controversy? 

"(S)  Did  L.  W.  Lloyd  pay  to  W.  C.  Snider 
the  pnrcbase  money  of  the  land  in  controver- 
■y?" 

[1,2]  The  refusal  of  the  court  to  submit 
the  Issues  Indicated  to  the  Jury  is  the  basis 
of  the  fourth,  fifth,  and  (dxth  assignments. 
The  assignments  will  be  overruled.  It  will 
be  seen  by  reference  to  the  statement  above 
that  the  Jury  found  that  appellee  "never  re- 
ceived any  money  from  Lloyd  as  the  purchase 
price  of  the  land,"  which  was  a  sufflcient  an- 
swer to  the  third  of  the  three  Questions  set 
out  above.  The  first  of  the  other  two  was  im- 
material, in  view  of  the  fact  that  there  was 
no  evidence  that  appellee  ever  saw  the  notes 
or  knew  of  their  existence.  It  was  not  error 
of  which  appellants  can  complain  to  refuse 
to  submit  the  other  question  to  the  Jury,  be- 
cause an  aflirmative  reply  thereto  would  not 
have  been  warranted  by  testimony  before  the 
Jury.  The  evidence,  aside  from  the  recitals 
In  the  notes,  plainly  indicated  that,  if  appel- 
lee conveyed  the  land  to  Uoyd,  he  did  not 
do  so  by  a  deed  made  himself,  but  did  so  by 
a  deed  Williams  made  as  his  attorney  in  fact. 
The  recitals  in  the  notes  would  not  have 
warranted  a  finding  that -appellee  himself 
made  a  deed  to  Uoyd,  because  as  to  appellee 
they  were  hearsay,  and  not  competent  as 
evidence  to  show  that  he  had  made  such  a 
deed.  And  the  fact  that  the  notes  appeared 
to  be  over  80  years  old  did  not  give  them 
value  they  otherwise  did  not  have  as  evi- 
dence. Mackay  v.  Armstrong,  84  Tex.  150, 
19  S.  W.  463;  Magee  v.  Paul,  150  S.  W.  325. 

[3,4]  There  were  no  subscribing  witness- 
es to  the  execution  by  Williams  of  the  in- 
strument dated  April  15,  1886,  purporting  to 
be  a  deed  conveying  the  land  in  controversy 
from  appellee  by  said  Williams  as  his  attor- 
ney In  fact  to  L.  W.  Uoyd,  and  the  execution 
thereof  was  never  acknowledged  by  said  Wil- 
liams before  an  officer  authorized  to  take 
such  acknowledgments.  The  instrument  was 
admitted  to  record  December  23,  1901,  on  af- 
fidavits made  by  cme'  Scott  and  one  McCown 
November  4,  1901,  that  they  were  acquainted 
with  said  Williams'  handwriting  and  believ- 
ed that  the  signature  to  the  instrument  pur- 
porting to  be  his  signature  was  in  fact  his 
signature.  l%e  instrument  and  the  afiida- 
vits  referred  to  were  not  rei^oduced  at  the 
trial,  but  appellants  offered  the  record  there- 
of In  evidence.    The  court  admitted  the  rec- 
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oFd  BO  far  aa  It  was  of  tbe  inBtmment  itself, 
but  ezcltided  It  so  far  as  it  was  of  the  affl- 
davlts.  The  action  of  tbe  court  In  excluding 
the  affidavits  Is  assigned  as  error,  but  we 
think  It  was  not.  It  Is  evident  that  the  rec- 
ord d  the  affidavits  was  offered  for  tbe  pur- 
pose alone  of  proving  that  the  instrument 
was  in  fact  executed  by  Williams.  The  orig- 
inals of  the  affidavits,  had  they  been  pro- 
duced and  offered,  clearly  would  not  have 
been  admissible  for  that  purpose,  because 
hearsay.  If  the  original  affidavits  would  not 
have  been  competent  evidence,  of  course  the 
record  thereof  was  not  If,  however,  it  was 
error  to  exclude  the  record  of  the  affidavits 
as  evidence,  it  was  not  an  error  whidi  enti- 
tled appellants  to  a  reversal  of  the  judg- 
ment. Tbe  most  appellants  can  claim  would 
have  resulted,  had  the  affidavits  been  ad- 
mitted, is  that  the  jury  might  have  found 
that  Williams  did  in  fact  execute  the  deed  as 
attorney  for  appellee.  Had  the  jury  made 
such  a  finding,  the  judgment  should  not  have 
been  different,  in  view  of  the  finding  that 
appellee  never  authorized  Williams  to  amvcy 
the  land  as  his  attorney  in  fact. 

[5,  •]  The  record  warrants  the  statement 
that  it  conclusively  appeared  that  appellee 
owned  the  land  in  controversy,  unless,  act- 
ing by  WUllams  as  his  attorney  in  fact,  he 
had  conveyed  It  to  Lloyd.  Hence  it  may  be 
said  the  testimony  presented  only  two  ques- 
tions for  the  jury:  (1)  Did  Williams  under- 
take as  attorney  In  fact  for  appellee  t»  con- 
vey the  land  to  Lloyd?  (2)  If  he  did,  was 
be  then  authorized  to  act  for  appellee,  so  as 
to  bind  him  by  the  undertaking?  The  two 
questions,  substantially,  were  submitted  to 
the  Jury,  and  both  were  answered  in  the 
negative.  Appellants  do  not  contend  that  the 
answers  did  not  demand  the  rendition  of 
Judgment  in  appellee's  favor.  They  insist, 
however:  (1)  That  the  answers  made  were 
not  warranted  by  the  testimony;  and  (2) 
that  the  answers  probably  would  have  been 
different,  but  for  the  error,  they  allege,  of 
the  court  in  instructing  the  Jury  that  the 
burden  was  on  them  (appellants)  to  estab- 
lish their  defense  to  appellee's  suit  by  a  pre- 
ponderance of  the  evidence,  and  the  further 
error,  they  assert,  of  die  court  In  refusing 
to  instruct  the  Jury  that— 

"An  issue  of  fact  may  be  proven  by  drcum- 
Btantial  evidence,  or  by  direct  evidence,  or  by 
both  circumBtaotial  and  direct  evidence." 

The  contentions  are  overruled.  The  testi- 
mony of  appellee  as'  a  witness  was  a  suffi- 
cient support  for  the  answers  tbe  jury  made. 
We  do  not  think  the  court  erred  when  he 
told  the  Jury  that  the  burden  was  on  appel- 
lants to  establish  their  defense  against  the 
recovery  sought  by  appellee  by  a  preponder- 
ance of  tbe  testimony.  Appellee  had  shown 
title  to  the  land,  and  unquestionably  was 
entitled  to  recover  In  the  absence  of  testi- 


mony showing  that  be  had  parted  with  the 
title.  The  burden  was  on  appellants  to  pro- 
duce that  testimony.  That  being  true,  we 
do  not  think  it  was  error  for  the  court  to  so 
instruct  the  Jury.  Boswell  ▼.  Pann^  107 
Tex.  433,  180  S.  W,  603;  Steiner  v.  Jester, 
86  Tex.  41B,  as  S.  W.  411;  Williamson  v. 
Oore,  73  S.  W.  SeS;  Chittim  ▼.  Martinez,  94 
Tex.  141,  58  S.  W.  948.  As  to  the  refusal 
of  the  court  to  tell  the  Jnry  that  they  could 
predicate  a  finding  on  circumstantial  evi- 
dence, we  do  not  think  it  at  all  likely  appel- 
lants were  thereby  prejudiced.  The  jnry 
were,  in  effect,  told  to  consider  that  kind  of 
testimony  when  it  was  admitted. 

There  is  no  error  in  the  Judgment,  and  it  is 
affirmed. 


MATAGORDA  CANAL  CO.  v.  STYLES. 
(No.  7166.) 

(Court  of  CMl  Appeals  of  Texas.     Oalveaton. 
Dec.  19,  181&) 

1.  MANDAinrs   *=»31    —   Coicpxixino    Pbo- 

CBEDIHO   WITH  CASK. 

By  Vernon's  Sayles*  Ann.  Civ.  St  1914,  art. 
1585,  Court  of  Civil  Appeals  cannot  issae  writ 
of  mandamas  to  compel  district  court  to  proceed 
with  trial  of  cause  pursuant  to  law,  unless  its 
action  in  continuing  cause  amounts  to  a  re- 
fusal BO  to  proceed. 

2.  CoNTiNTJANCE    «=»36— On    Coubt'b    Own 
Motion— DiscKBTioN. 

Diacretion  of  trial  judge  in  method  of  con- 
trol and  dlapoBition  of  docket  of  his  court  is 
large,  and,  unlesB  continuance  of-  cause  on  Ills 
own  motion  is  bo  unreaeopable  as  to  be  dear 
abuse  of  discretion,  oontinoance  cannot  be  re- 
garded as  refusal  to  proceed  with  trial  pursu- 
ant to  law. 

8.  Continuance  «»86— Ok  Couiit's  Ows 
Motion— DisoBETioN. 
Action  of  trial  judge  in  continuing  on  his 
own  motion  cause  involving  water  righta,  until 
board  of  water  engineers,  in  pending  proceed- 
ing, had  determined  rights  o(  parties,  held  not 
an  abuse  of  discretion  justifying  holding  that 
by  order  of  continuance  he  refused  to  proceed 
with  trial  pursuant  to  law. 

Application  for  writ  of  mandamus  by  the 
Matagorda  Canal  Company  against  Samud 

3.  Styles.    Application  denletd. 

C.  R.  Wharton,  of  Houston,  tor  api^cant 
Gaines  &  Corbett,  of  Bay  City,  and  Wm. 
H.  Wilson,  of  Houston,  for  respondent 

PLEASANTS,  C.  J.  This  is  an  application 
to  this  court  for  a  writ  of  mandamus  to  com- 
pel the  respondent,  who  Is  judge  of  the  dis- 
trict court  of  Brazoria  county,  to  proceed  to 
trial  and  Judgment  in  a  suit  In  said  district 
court  brought  by  the  relator  against  the 
Markham  Irrigation  Company,  filed  in  No- 


«s»For  other  cases  see  wme  tbplo  and  XBT-NUMBBR  In  all  Key-Numbered  Digests  and  ladeona 
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Tember,  1917.  Tbie  natnre  of  the  snlt  and  the 
facts  upon  vhlch  relator  aska  for  a  wilt  of 
mandamua  are  atated  In  tbe  apidleatlon  aa 

follows: 

"(a)  The  Mataj;orda  Canal  Company  averred: 
Iliat  it  was  the  owner  of  water  rights  by  statu- 
tory appropriation  which  authorized  it  to  take 
water  from  the  Colorado  river  for  the  purt>ose 
of  irrigating  4,000  acres  of  land.  That  its 
pumping  plant  was  situated  on  a  tributary  of 
the  Colorado  river  on  the  east  side  thereof,  and 
its  canals  extended  to  Jands  east  of  the  river. 
That  its  right  to  use  the  waters  of  the  Colorado 
rirer  for  irrigation  was  based  upon  a  statutory 
filing  made  in  December,  1900. 

"(b)  That  the  defendant  Markhxun  Irrigatioa 
Company  was  a  junior  appropriator,  and  that 
it,  and  other  defendants  named,  had  constructed 
an  irrigation  system  on  the  west  side  of  the 
rirrr,  and  above  the  plaintiff,  with  canal*,  in- 
takes, and  pumping  plants,  and  that  it  had  so 
constructed  its  canals  and  intakes  as  to  enable 
it  to  divert  the  entire  flow  of  the  Colorado  river 
in  seasons  of  dry  weather.  Hiat  it  had  stopped 
up  natural  water  courses  and  drains  by  which 
the  water  would  return  to  the  Colorado  river 
from  certain  lakes  and  ponds  and  sloughs  on  the 
west  side  of  the  river.  .  That  through  this  sys- 
tem of  intakes,  connections,  and  canals,  the 
defendants  were  controlling  the  entire  flow  of 
the  river  and  diverting  it  through  their  canals 
to  the  irrigation  of  lands  west  of  the  river,  so 
that  the  plaintiff  was  unable  to  procure  a  sufll- 
cient  volume  of  water  to  enable  it  to  carry  on 
its  business  as  an  irrigation  system. 

"(c)  That  because  of  this  wrongful  diversion 
the  plaintiff  had  suffered  damages  In  the  sum  of 
$26,000  during  the  years  of  1915,  191S,  and 
1917.  That  at  the  time  of  the  filing  of  this 
suit  the  plaintiff  was  unable  to  make  arrange- 
ments with  tenants  for  furnishing  water  for 
the  rice  crop  during  the  year  1918,  since  the 
control  of  the  river  by  tbe  defendants  rendered 
it  impoesible  for  the  plaintiff  to  furnish  water 
to  its  tenants  during  the  continuation  of  the 
ooDditionB  complained  ot 

"(d)  That  tbe  plaintiff's  plant  and  canal  sys- 
tem, together  with  its  water  rights,  was  worth 
approximately  $75,000.  That  It  would  be  com- 
pelled to  allow  its  plant  to  remain  idle  as  long 
as  the  defendants  were  permitted  to  continue 
controUing  and  diverting  the  flow  of  the  river 
as  aforesaid.  That  its  only  source  of  revenue 
was  from  the  sale  of  water  to  tenants  on  its 
canaL  That  the  wrongful  acts  of  the  defend- 
ants would  not  only  deprive  the  plaintiff  of 
revenue,  but  would  cause  its  property  to  waste 
and  deteriorate  and  become  worthless;  and,  in 
addition  to  the  specific  damages  sought  for  prior 
years,  tlie  plaintiff  prayed  for  damages  to  the 
extent  of  tiie  value  of  its  plant,  $75,000,  or  for 
injunction,  and  such  other  relief  as  would  pre- 
vent tha  defendants  from  continuing  their 
wrongful  appropriation  and  diversion  of  the 
waters  of  the  river." 

n>e  defendants  answered,  filing  pleas  in 
attatement  and  urging  that  the  suit  should  be 
referred  to  the  Iward  of  water  engineers  for 
determination,  under  the  provisions  of  the 
Irrigation  statute  passed  by  Oie  Thirty-Fifth 
Legislature  In  1917. 


At  tbe  December  term  of  conrt,  the  case 
was  called,  and  the  plaintiff  announced 
ready  for  trial.  The  defendants^  however, 
pxoenred  a  continuanoe  (xi  account  of  ttie  ab- 
sence of  one  of  their  counsel. 

The  case  was  again  called  for  trial  at  the 
June  term  of  the  district  court  of  Matagorda 
county,  and  on  July  Ist  the  plaintiff  announc- 
ed ready  for  trial,  and  the  defendant  Mark- 
ham  Irrigation  Company  presented  certain 
pleas  in  abatement  which  were  heard  by  the 
oonrt ;  and  therenpoD  the  conrt  rendered  title 
following  order: 

"On  this  day  coming  on  to  be  considered  the 
pleas  in  abatement,  motions,  and  exceptions  filed 
by  the  Markham  Irrigation  Company,  and  the 
other  defendanta,  and  evidence  having  been  of- 
fered on  the  pleas  in  abatement  of  the  pendency 
of  the  same  controversy  before  the  board  of  wa- 
ter engineers  of  the  state  of  Texas,  and  the 
court  having  considered  the  same,  it  is  ordered 
and  considered  by  the  court: 

"(1)  That  the  pleas  in  abatement  of  the  Mark- 
ham  Irrigation  Company  and  ot  the  other  de- 
fendants, of  the  pendency  of  the  proceeding  be- 
fore the  board  of  water  engineers,  would  be 
overruled ;  the  court  finding  that  this  is  not  an 
action  of  the  character  defined  by  the  statute, 
to  which  the  board  of  water  engineers  is  given 
exclusive  jurisdiction,  or  over  which,  under  the 
circumstances  of  this  cause,  said  board  has  ez< 
dusive  jurisdiction,  and  this  court  finds  that 
the  pendency  of  the  proceeding  shown  to  be 
pending  before  the  board  of  water  engineers  is 
not  sufGcient  to  oust  this  court  of  jurisdiction, 
nor  does  the  pendency  of  this  proceeding  before 
the  board  of  water  engineers  constitute  any 
ground  for  the  abatement  of  plaintiff's  suit; 
to  which  the  said  defendants  except. 

"(2)  That  the  motion  of  the  defendant  Mark- 
ham  Irrigation  Company,  and  the  other  defend- 
ants, to  transfer  this  controversy,  as  to  the  wa- 
ter rights,  to  the  said  board  of  engineers,  would 
be  overruled,  to  which  said  defendants  except. 

"(3)  That  the  other  pleas  in  abatement  and 
the  exceptions  filed  by  the  defendants  would  not 
be  passeid.upon  by  the  court  at  this  time,  but 
would  be  continued  by  the  court  without  preju- 
dice. 

"(4)  That  it  appearing  from  an  examination 
of  the  plaintiff's  and  intervener's  petitions,  and 
the  answers  of  the  defendants,  that  the  injunc- 
tion and  damages  claimed  in  said  petitions 
would  depend  upon  the  ascertainment  and  de- 
termination of  the  water  rights  of  the  respective 
parties  to  this  suit,  and  it  appearing  to  the 
court  that  an  adjudication  and  determination  of 
these  waters  is  now  pending  before  the  board  of 
water  engineers  of  the  state  of  Texas,  and  that 
all  parties  to  this  suit  were  parties  to  and  par- 
ticipating in  said  proceeding  before  the  board  of 
water  engineers  of  the  state  of  Texas,  there- 
fore this  court,  on  its  own  motion,  -will  continue 
this  case  until  said  board  of  water  engineers 
has  decided  and  determined  the  water  rights  of 
the  parties  to  this  suit  in  the  proceeding  now 
pending  before  that  board;  and  said  judgment 
has  become  final;  that  this  is  done  by  this 
court  as  a  matter  of  expediency  and  in  order 
to  have  the  benefit  of  the  decision  of  said  board 
of  water  engineers  on  that  question,  and  also 
in  ordeV  to  have  the  benefit  of  the  evidence  tak- 
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en  In  that  proceeding,  and  In  order  to  make  a 
more  intelligent  and  accurate  dedsion  of  the 
water  rights  iiiTplTed  in  this  Boit ;  that  this 
court  would  not  at  this  time  determine  whether 
the  ruling  of  said  board  of  water  engineers  of 
the  state  of  Texas  would  be  conclusive  or  not, 
the  court  retaining  that  questiom  for  considera- 
tion and  determination  later. 

"To  which  rulings  of  the  court  the  plaintiff 
and  intervener  then  and  there  excepted,  urg- 
ing as  their  grounds  of  exception  the  following, 
to  wit: 

"I.  niat  this  suit  was  instituted  in  the  dis- 
trict court  of  Matagorda  county  in  November, 
1917,  for  the  purpose  of  recovering  the  damages 
that  have  heretofore  been  sustained  by  the 
plaintiff,  Matagorda  Canal  Company,  on  ac- 
count of  the  diversion  of  water  and  other 
wrongs,  injuries,  and  trespasses  fully  set  out 
in  the  plaintiff's  first  amended  original  petition 
filed  herein  on  January  21,  1918.  The  suit  was 
instituted  with  the  hope  that  It  could  be  tried 
and  relief  granted  at  the  December  term  of  this 
court  and  before  the  rice  crop  for  the  year  1918 
would  be  planted,  and  counsel  for  the  plaintiff 
appeared  in  this  court  on  the  21st  day  of  Janu- 
ary, 1918,  and  announced  ready  for  trial  and 
urged  upon  the  court  the  importance  of  having 
a  trial  and  disiiosition  of  the  controversy  at 
that  time.  The  defendants  moved  to  continue 
the  case  upon  the  ground  that  one  of  their 
counsel  was  unable  to  attend  court,  and  the 
tourt  granted  a  continuance  upon  this  ground. 

"II.  At  that  time  the  plaintiff  urged  upon  the 
court  that  the  controversies  Involved  in  this 
suit  were  continually  recurring  from  year  to 
year;  that  the  Matagorda  Canal  Company  was 
the  oldest  appropriator  of  water  from  the  Colo- 
rado river  in  Matagorda  county ;  that,  notwith- 
standing this  fact,  a  condition  of  affairs  had 
been  brought  about  which  rendered  it  impossi- 
ble for  the  plaintiff  to  plant  its  crop  for  the 
year  1918;  that  it  had  no  assurance  that  it 
would  get  water  to  furnish  the  tenants  along  its 
canal  on  account  of  the  conditions  then  main- 
tained by  the  defendants  on  the  west  side  of  the 
river,  and  fully  explained  in  the  plaintiff's 
pleadings;  that,  if  the  plaintiff  went  forward 
and  contracted  with  the  tenants  and  a  crop  was 
planted,  it  would  probably  become  necessary  at 
the  height  of  the  crop  season  to  apply  for  in- 
junction and  other  restraining  orders  to  pre- 
vent the  defendants  from  diverting  water  which 
it  would  be  absolutely  necessary  for  the  plain- 
tiffs to  have  in  order  to  furnish  their  tenants 
water  to  mature  any  rice  crop  that  might  be 
planted  along  and  upon  the  canal.  Notwith- 
standing these  representations  to  the  court 
showing  the  great  importance  of  trying  this 
case  in  January,  1918,  it  was  continued  because 
of  the  illness  of  one  of  defendant's  counsel. 

"III.  The  Matagorda  Canal  Company  has  not 
planted  any  crop  during  the  year  .1918,  nor  has 
it  contracted  with  tenants  contiguous  to  its  ca- 
nal to  furnish  water.  Because  of  the  conditions 
prevailing  and  fully  described  in  plaintiff's 
amended  original  petition,  it  cannot  with  safety 
agree  and  promise  to  furnish  water  through  its 
canal  for  the  very  good  reason  that  at  a  dry 
season,  or  at  a  time  when  there  is  a  scarcity  of 
water,  all  the  water  in  the  river  can  and  will 
be  diverted  to  the  west  side  of  the  river  by  the 
defendants,  arid  the  plaintiff,  though  enjqying  as 
a  matter  of  law  superior  water  rights,  will  be 


left  without  water  and  tmable  to  fnlfill  any 
contracts  that  it  might  make  wltli  its  tenants 
and  water  users,  l^iat  it  very  frequently  bap- 
pens  that  the  dry  season  of  the  year  is  tliat  sea- 
son just  before  the  maturing  of  the  rice  in  June, 
July,  and  August,  and  it  becomes  absolutely  im- 
perative to  have  a  supply  of  water  at  this  criti- 
cal time  in  order  to  mature  and  save  the  rioa 
crop.  Neither  the  plaintiff  company  nor  water 
users  along  its  canal  could  afford  to  take  the 
great  hazard  necessary,  including  the  expense 
and  labor  that  will  be  hicurred,  in  planting  the 
lice  crop  and  bringing  it  to  that  stage  when  it 
would  have  to  have  water  Immediately  or  be  de- 
stroyed, under  the  uncertain  conditions  pre- 
vailing and  with  the  absolnte  knowledge  that 
if  there  was  a  scardty  of  water  the  defendants 
would  divert  and  ase  the  entire  flow  of  the  river 
for  their  parposes.  Therefore  the  plaintiff's 
canal  and  pumping  plant  have  remained  idle 
during  the  year  1918,  and  will  continue  to  re- 
main Idle  until  this  controversy  is  determined 
and  the  defendants  have  been  restrained  from 
diverting  and  using  the  water  in  the  river  as 
averred  in  plaintiff's  petition. 

"IV.  That  the  enforced  disuse  of  tihe  plain- 
tifTs  pumping  plant  and  canal  system  works 
irreparable  injury,  in  this: 

"Its  pumping  plant  consists  of  valuable  ma- 
chinery which  will  rust  and  deteriorate  during 
continued  and  forced  idleness,  ^at  any  plant 
equipped  with  complicated  machinery  of  the 
character  used  in  a  pumping  system  will  de- 
teriorate rapidly  from  disuse.  That  its  canal 
will  deteriorate  more  rapidly  if  not  used.  That 
it  has  had  valuable  tenants  upon  its  canal  sys- 
tem who  will  seek  other  employment  and  not 
make  contracts  with  It  agaiq,  and  they  will  be 
permanently  driven  away  from  its  canal  by  the 
continued  and  forced  disuse  of  the  canal  system. 

"V.  Tbat  the  alleged  controversy  between  the 
board  of  water  engineers  is  of  no  importance  in 
determining  the  questions  involved  in  this  suiL 
That  it  is  Indefinite  and  uncertain  when  the 
board  of  water  engineers  will  pass  on  the  mat- 
ters before  it.  That  after  long  delays  they 
may  make  a  finding  under  the  statute,  but  this 
finding  will  not  be  binding  upon  this  court,  nor 
conclusive  of  any  of  the  Issues  involved  in  this 
litigation,  and  that,  if  an  appeal  should  be  made 
from  the  finding  of  the  board  of  water  engineers 
passing  upon  any  controversies  between  the  par- 
ties to  this  litigation,  such  appeal  would  be 
brought  to  this  court  and  could  not  be  consoli- 
dated with  the  present  case.  That  this  case, 
under  the  court's  order,  will  remain  on  the 
docket  until  a  final  judgment  has  been  entered 
in  the  hearing  before  the  board  of  water  engi- 
neers, and  in  any  appeal  that  may  be  taken 
from  the  findings  of  that  board.  T^at,  in  the 
ordinary  course  of  litigation  of  this  character, 
a  hearing  before  the  board  of  water  engineers 
and  final  judgment  by  that  board  would  not 
likely  be  had  for  several  months.  Tli&t  an  ap- 
peal to  the  district  court  by  either  party  from 
a  finding  by  the  board  might  not  be  heard  for  a 
year  thereafterwards.  That  a  further  appeal 
from  this  court  to  the  Court  of  Appeals  and 
the  >Supreme  Court  might  delay  a  final  judg- 
ment, and  the  proceedings  now  pending  before 
the  board  of  water  ragineers,  for  a  period  of 
from  anywhere  from  five  to  seven  years,  durini 
which  time  the  present  case  remains  on  thf 
dodcet,  and  the  plainttlTa  prayer  for  dama^et 
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already  Boataiaed  retnmlia  untried,  to  property 
deterloratea,  to  canala  fiU  npi  to  tenants  and 
water  luers  acatter.  These  things  would 
amount  to  a  practical  deatracdon  of  the  plain- 
tiFs  properties;  although  it  is  the  first  water 
user  in  Matagorda  county,  the  defendants  will  be 
permitted  to  maintain  a  status  unlawfully  tak- 
en, from  whiieh  it  appears  from  their  pleadings 
tbey  are  raising  crops  worth  from  $000,000  to 
$1,000,000  this  year. 

"VI.  That  the  plaintiil  has  a  perfect  right  to 
have  a  speedy  determination  of  this  case  upon 
the  issues  tendered  by  its  pleadings,  agreeable 
to  tlie  principles  and  usages  of  law.  That  it 
works  grave  injustice  and  irreparable  injury  to 
delay  it  pending  a  final  judgment  In  the  hear- 
ing of  the  matters  before  the  board  of  water 
engineers. 

"Wherefore,  plaintiff  excepts  to  the  action  of 
the  court  in  entering  the  above  order,  and  here 
now  tenders  its  bill  of  exceptions  for  approval. 

"Sixty  days  after  adjournment  being  allowed 
to  either  party  in  which  to  file  bills  of  excep- 
tions. 

"Approved.  Styles,  Judge. 

"Wherefore,  premises  considered,  the  relator 
prays  that  this  court  grant  a  writ  of  mandamus 
to  compel  said  judge  of  the  district  court  to 
proceed  to  trial  and  jndgment  in  said  canse  of 
Matagorda  Canal  Company  v.  Markham  Irriga- 
tion Company  et  aL,  acieeaUy  to  the  principlea 
and  usages  of  law." 

The  application  la  properly  vertfled  by 
the  aflldavlts  of  the  president  and  the  attor- 
ney for  the  relator  company. 

We  are  not  called  npon  by  this  application 
to  constnie  tbe  Irrigation  atatutea  of  this 
state,  nor  to  determine  what  weight  or  con- 
chislTeness  shonld  be  giren  by  the  courts  in 
a  suit  of  this  character  to  the  finding  of  the 
board  of  water  engineers  upon  the  respective 
rights  of  the  claimants  to  the  nse  of  the  wa- 
ter of  the  Colorado  river.  The  trial  court 
has  not  passed  npon  these  questions,  but,  in 
his  order  continuing  the  cause,  eixpressly  re- 
serves them  for  determination  upon  the  trial 
of  the  cause. 

[1,2]  Tbe  only  question  for  our  decision  is 
whether  the  action  of  tbe  court  In  cmftinulng 
tbe  cause  for  the  purpose  of  obtaining  the 
findings  of  the  board  of  water  engineers 
amounts  to  a  refusal  by  the  court  to  pro- 
ceed with  the  trial  of  the  case  agreeably  to 
the  usages  and  principles  of  law.  Unless  we 
80  find,  this  court  Is  without  power  or  au- 
thority to  issue  the  writ  of  mandamus.  Ver- 
non's Sayles'  Civil  Statutes,  art.  1595 ;  Halli- 
burton V.  Martin,  28  Tex.  Civ.  App.  127,  66 
S.  W.  675.  The  discretion  of  a  trial  Judge  In 
the  method  of  the  control  and  disposition  of 
tbe  docket  of  his  court  Is  large,  and  unless 
tbe  continuance  of  a  cause  by  the  Judge  npon 
bis  own  motion  is,  under  the  circumstances, 
so  unreasonable  as  to  be  a  clear  abuse  of  his 
discretion,  such  continuance  cannot  be  re- 
garded as  a  refusal  to  proceed  with  the  trial 


of  the  cause  agreeably  to  tbe  usages  and 
principles  of  law. 

[S]  We  do  not  think  tbe  facts  disclosed  in 
the  application  above  set  out  show  such 
abuse  of  discretion  by  the  trial  Judge  as 
would  Justify  this  court  In  holding  that  by 
his  order  continuing  the  case  he  had  refused 
to  proceed  with  its  trial  agreeably  to  the 
principles  and  usages  of  law.  The  order  re- 
dtes  that  it  Is  made  as  a  matter  of  expedi- 
ency, and  to  obtain  the  benefit  of  the  findings 
of  the  board  of  water  engineers  "upon  the  re- 
spective ri^ts  of  the  parties  to  the  appro- 
priation of  the  water  of  the  Colorado  river. 
These  findings  might  be  of  material  assist- 
ance to  tbe  court  In  determining  somd  of  the 
questions  presented  In  the  case,  and  this  is 
especially  so  as  to  the  issue  of  whether  rela- 
tor Is  entitled  to  tbe  Injunction  which  tbe 
answer  of  the  respondent  shows  is  one  of 
the  purposes  of  the  relator's  suit  It  does 
not  appear  how  long  the  case  will  be  con- 
tinued awaiting  the  findings  of  the  water 
board,  and  we  cannot  presume  that  the  con- 
tinuance will  cause  such  unreasonable  delay 
as  will  amount  to  a  denial  of  relator's  right 
to  a  trial  of  hla  cause ;  nor  can  we  presume 
that.  If  the  water  board  delays  its  findings 
in  the  matter  for  an  unreasonable  length  of, 
time,  tlie  court  will  not  proceed  with  tbe  trial 
without  such  findings. 

After  a  careful  consideration  of  the  appli- 
cation, we  have  reached  the  conclusion  that 
it  shonld  not  be  granted,  and  it  has  been  so 
ordered. 


HBNDBRSON  t.  BBOGS.    (No.  8887.) 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 

June  8.  1018.    Rehearing  Denied 

Oct.  19,  IMS.) 

1.  Lanoxabo  Awn  Tenant  e=»277(%>  —  Ri- 

COVEBT  OF  PBBUISES— lilAAILITT  OF  t,ES80B. 

Where  a  lease  of  offlce  rooms  provides  for 
re-entry  without  notice  or  demand,  if  any  part 
of  the  rent  remained  unpaid  for  two  days  ^er 
it  is  due,  a  lessor  on  default  in  payment  of  rent 
for  mote  than  two  days  incurs  no  liability  by 
ousting  lessee  from  the  premises. 

2.  Tboveb  and  Conversion  <S==>7  —  Conveb- 
sioN  BY  Lessob  —  Access  to  Pebsonal 
Pbopebty. 

A  landlord  who,  after  ousting  a  tenant  from 
the  premises  for  nonpayment  of  rent,  takes 
possession  of  the  tenant's  personal  effects 
'found  on  tbe  leased  premises,  and  excludes  the 
tenant  from  access  thereto  temporarily,  ii' 
guilty  of  conversion. 

8.  Tboveb  and  Convebbion  «=»22— Hight  of 
Action— Retusai,  of  Tendeb  as  Defense. 
Where  a  lessor  upon  ousting  lessee  from 
the  premises  has  taken  possession  of  tbe  les- 
see's   personal    property,    the    lessee    did    not 
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abHdge  Ua  right*  to  recorer  for  eonTendon  by 
refnsing  a  tender  of  the  property  after  the  cos- 
rersion  was  complete. 

4.  LrMiTATiDN  or  Actions  «=>127(2)  —  Com- 
mencement   OF     Strrr  —  Amendment    or 

PlAAJDINOS. 

A  petition  which  as  against  a  general  de- 
murrer is  InraflBdent  to  state  a  canse  of  action 
is  sufficient  to  stop  the  running  of  limitations 
if  the  defects  therein  are  afterward  cured  by 
an  amended  pleading,  even  though  such  plead- 
ing is  filed  after  limitations  have  run. 

6.  LntiTATioN  OF  Actions  «s»Jl27(8)  —  Gou- 

MBNCKMBNT  OF  SUIT— AUKNDMXNT  OF  PlAAD- 

inos. 
In  an  action  by  a  former  lessee  against  his 
lessor  for  couyersion  of  personal  property  al- 
leged to  have  been  committed  by  lessor,  an 
amendment  to  the  complaint  that  the  acts  were 
committed  by  lessor's  agent  was  not  barred  by 
limitations,  although  the  statutory  period  had 
elapsed  at  time  of  amendment. 

6.  PUEADINQ  ^t=»430(2)— Vabiancb— Waiveb— 
Failube  TO  Object. 

In  a  former  lessee's  action  against  his  land- 
lord for  conversion  alleged  to  have  been  com- 
mitted by  the  lessor,  evidence  that  the  conver- 
sion was  committed  by  the  lessor's  agent  did 
not  constitnte  such  a  variance  that  it  could  not 
be  waived  by  defendant's  failure  to  object. 

7.  Appeai,  and  Ebbob  «=>1041(4)— Review- 
Habmlebs  ESbbob. 

-  Where  the  one  object  of  a  trial  amendment 
in  a  conversion  suit  was  to  serve  as  a  basis  for 
proof  of  its  allegations  that  the  conversion  was 
committed  by  lessor's  agent,  error  in  sustaining 
an  exception  to  such  amendment  held  harmless, 
where  proof  luder  the  amendment  was  admitted 
without  objection. 

Appeal  from  District  Court,  Tarrant  Oonn- 
ty;    Ben  M.  Terrell,  Judge. 

Action  by  A.  A.  Henderson  against  George 
Beggs,  Jr.,  for  conversion.  From  a  judgment 
for  defendant  on  an  instructed  verdict,  plain- 
tiff appeals.     Reversed  and  remanded. 

James  0.  Scott  and  Stanley  Boykin,  both 
of  Ft  Worth,  for  appeUant. 

L.  H.  Levy  and  W.  L.  Evans,  both  of  Ft 
Worth,  for  appellee. 

DUNKLIN,  J.  George  Beggs,  Jr.,  as  agent 
for  the  owner  of  a  building  in  Ft.  Worth, 
rented  an  office  therein  to  A.  A.  Henderson, 
a  practicing  attorney,  who  occupied  it  as  his 
law  office  from  November  7,  1914,  until  Feb- 
ruary 26, 1915,  when  he  was  ousted  by  Beggs, 
acting  through  one  Taylor,  his  authorized 
agent  and  representative.  The  reason  for 
such  ouster  was  that  Henderson  was  In  ar- 
rears with  his  rent  payments  in  the  sum  of  $8. 
Taylor  had  the  combination  In  the  lock  to 
the  door  of  the  office  changed,  and  the  door 
locked,  during  Henderson's  absence  and  with- 
out his  knowledge  or  consent;   such  change 


being  made  between  tbe  tiine  he  deeed  bis 
office  In  the  afternoon  and  the  time  be  re- 
turned to  it  the  following  morning.  When 
Henderson  returned  on  the  following  morn- 
ing he  attempted  to  enter  the  room,  but  was 
unable  to  do  so  for  the  reason  that  the  key 
he  carried  would  not  unlock  the  door  on  ac- 
count of  the  change  In  the  lock.  When  Tay- 
lor changed  the  lock  he  took  Henderson's 
sign  from  the  hall  opposite  the  door  and 
plaped  It  In  the  room.  By  reason  of  the 
exclusion  of  Henderson  from  the  office  he 
was  excluded  also  from  access  to  and  ptos- 
sesslon  of  his  library,  sign,  office  furniture, 
safe,  account  books,  stationery,  and  overcoat, 
which  were  in  the  office.  Later,  and  during 
the  same  day,  Taylor  tendered  to  Henderson 
his  overcoat  which  was  accepted.  The  evi- 
dence shows  further  that  thereafter  Beggs 
offered  Henderson  permission  to  take  from 
the  room  all  his  personal  effects,  which  offer 
was  declined,  and  later  notified  him  that  all 
his  personal  effects  found  in  the  office  at 
the  time  of  the  ouster  had  been  stored  at 
his  expense  and  subject  to  his  order,  but 
Henderson  again  declined  to  receive  any  of 
the  articles. 

Hffliderson  -  Instituted    this    suit    against 
Beggs  to  recover  the  value  of  the  remainder 
of  said  personal  effects  which  were  In  bis 
office  at  the  time  be  was  so  ousted  of  pos- 
session, upon  the  theory  and  upon  allegations  , 
that  Beggs  had  wrongfully  converted  It  to   j 
his  own  use.    He  also  sued  for  damage  to 
his   business  aa   a   practicing  attorney    b; 
reason  of  the  ooater  of  posseestoo  of  his  of- 
fice and  personal  belongings  contained  there-  : 
in,  which  was  alleged  to  be  wrongful.    Upon  I 
the  trial  the  trial  judge  instioicted  a  verdict 
in  faror  of  the  defmdant  and  from  a  judg- 
m«it  predicated  upon  a  verdict  returned  in 
compliance   with   that  inotruction,    plaintiff  ' 
has  appealed.  ' 

Among  other  defenses,  defendant  specially 
pleaded  the  written  lease  under  which  plabi- 
tlfl  held  possession  of  the  room,  and  claimed  : 
justiflditlon  of  the  acts  complained  of  by  j 
virtue  of  the  following  stipulation   In  the 
lease: 

"If  said  rent  or  any  part  thereof,  shall  re- 
main unpaid  for  two  days  after  it  shall  become 
due  on  the  first  day  of  any  term  of  one  month;  ' 
or  if  said  lessee  shall  assign  this  lease,  or  un- 
derlet said  leased  premises,  or  any  part  there- 
of,- or  if  said  lessee's  interest  therein  shall  be 
sold  under  execution  or  other  legal  proc«^3. 
without  the  written  consent  of  said  lessor,  his  ; 
heirs  or  assigns  first  had,  It  shall  be  lawfu! 
for  said  lessor,  or  his  agents,  heirs  or  aaaigii!. 
without  notice  or  demand,  into  said  premises 
to  re-enter,  and  the  same  to  have  again,  re- 
possess, and  enjoy  as  In  his  former  estate; 
and  thereupon  this  lease,  and  everything  there-  ' 
in  contained  on  the  said  lessor's  behalf  to  b< 
done  and  performed,  shall  cease,  determine  and 
be  utterly  void." 
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[1]  By  reason  «f  that  stlpiilation  In  fbe 
lease,  and  the  default  In  payment  ef  rent 
noted  above,  defendant  incurred  no  liability 
for  the  ouster  of  plaintiff  from  his  office 
I  room.  Singer  Sewing  Mach.  Co.  v.  Rlos,  "96 
Tex.  174,  71  S.  W.  275,  60  U  H.  A.  148,  97 
Am.  St.  Rep.  901;  Branson  t.  Daweon  St. 
Bk..  175  S.  W.  438. 

[2}  Bnt  the  same  cannot  be  said  of  the 
act  of  the  defendant  In  taking  possession  of 
the  personal  effects  belonging  to  plaintiff 
situated  in  the  office,  and  excluding  plain- 
tiff of  access  thereto  and  possession  thereof 
temporarily,  as  such  acts  amounted  in  law 
to  a  conversion,  which  is  defined  by  Mr. 
Oool^  in  hla  work  on  Torts  (2d  Ed.)  p.  624, 
as  follows: 

"Any  distinct  act  of  dominion  wrongfully  ex- 
erted over  one's  property  in  denial  of  Ub  rixht, 
or  inconsistent  with  it,  is  a  conversion." 

[3]  Plaintiff  owned  the  ri^t  of  possessUHi 
and  accajs  to  such  personal  propwty  at  any 
and  all  times,  and  the  act  of  the  defend- 
ant In  locking  up  such  p;n)perty  in  the  room 
and  denying  plaintiff  access  thereto,  except 
by  the  consent  and  with  the  permission  of 
the  defendant,  certainly  was  a  wrongful  ex- 
ertion of  dominion  over  the  property  incon- 
sistent with  plainliS's  right  of  dominion. 
The  stipulation  in  the  lease  of  the  right  of 
the  defendant  to  re-enter  the  room  did  not 
purport  to  give  the  right  to  take  possession 
of  plaintiff's  library,  furniture,  and  other 
personal  property  therein  situated.  The 
plaintiff  had  the  legal  right  to  treat  such 
acts  of  the  defendant  as  a  conversion  of  such 
personal  property,  and  to  sue  for  damages 
therefor  and  also  to  refuse  the  tender  of  the 
property  to  him  after  the  conversion  was 
complete,  without  in  any  manner  abridging' 
bis  right  to  recover  damages  for  the  conver- 
sion. See  Crawford  v.  Thomason,  53  Tex. 
Civ.  App.  761,  U7  S.  W.  181,  and  author- 
ities there  cited,  in  which  case  a  writ  of 
error  was  denied  by  the  Supreme  Court  (118 
S.  W.  XV). 

In  plaintlfTs  original  petition  It  was  al- 
leged that  the  wrongs  complained  of  for 
whicli  damages  were  claimed  were  committed 
by  Beggs,  but  during  the  trial  of  the  case 
plalntlfl  filed  a  trial  amendment,  in  which  It 
was  alleged  that  those  bets  were  committed 
by  one  Taylor,  an  employ^  and  agent  of 
Beggs,  acting  within  the  scope  of  the  au- 
thority giv«i  to  him  by  Beggs,  and  that 
Beggs  was  legally  responsible  to  plaintiff 
therefor.  To  that  trial  amendment  the  de- 
fendant filed  a  special  exertion  reading: 

"This  defendant  specially  excepts  to  said  trial 
amendment  for  the  reason  that  it  appears  that 
the  matters  complained  of  in  plaintiff's  said 
second  trial  amendment  occurred  more  than 
two  year*  prior  to  Uie  fiUng  of  said  trial  amend- 
ment, and  the  same  is  therefore. barred  by  the 
statBte  of  luniUtiona." 


^at  exception  was  sustained  by  the  trial 
court  But,  notwithstanding  that  ruling,  th9 
defendant  made  no  objection  to  the  testi- 
mony introduced  by  the  plaintiff,  fully  prdr- 
Ing  that  the  acts  complained  of,  alleged  to 
be  a  conversion,  ^le  In  fact  committed  by 
Taylor  as  the  agent  of  Beggs;  In  other 
words,  the- defendant  did  not  object  to  audi 
testimony,  or  move  to  exclude  it  upon  the 
ground  that  It  was  at  variance  with  the  al- 
legations contained  in  the  original  petition, 
and  that  the  allegations  contained  in  the 
trial  amendment  constituted  a  new  cause  of 
action,  which  was  barred  by  the  statute  of 
limitation.  Appellant  has  presented  no  as- 
signment of  error  to  the  action  of  the  court . 
in  sustaining  the  special  exception  to  his 
trial  amendment,  but  he  has  (tssigned  error 
to  the  action  of  the  court  In  peronptortly 
Instructing  the  jury  to  return  a  verdict  in 
favor  of  the  defendant.  Apparently,  it  was 
the  defeadantfs  purpose  in  urging  his  spe- 
cial exception  to  the  trial  amendment  to 
present  the  contention  that  such  an  amend- 
ment presented  a  new  cause  of  action  which 
was  barred  by  the  statute  of  limitation,  and 
that  the  court  sustained  the  exception  upon 
that  theory.  That  ruling  of  the  court  was 
erroneous. 

[4]  It  Is  a  well-settled  rule  of  decisions  of 
the  appellate  courts  of  this  state  that  a 
petition  whldi,  as  against  a  general  demur- 
rer, is  insufficient  to  state  a  cause  of  action 
is  sufficient  to  stop  the  running  of  the  stat- 
ute of  limitation,  provided  the  defects  there- 
in are  afterwards  cured  by  an  amended 
pleading,  even  though  such  amended  plead- 
ing is  filed  after  the  period  of  limitation  pre- 
scribed by  the  statute  has  expired.  SeeEiili- 
brew  V.  Stockdale,  51  Tex.  629,  and  many 
other  authorities  cited  In  McCamant  v.  Mc- 
Camant,  No.  8856,  203  S.  W.  118,  by  this 
court,  not  yet  officially  published. 

[8]  We  can  see  no  valid  reason  why  that 
rule  of  decisions  should  not  be  held  applica- 
ble in  the  present  instance. 

[(]  Furthermore,  the  variance  between  the 
proof  that  Beggs  committed  the  acts  com- 
plained of  through  his  agent,  Taylor,  and  the 
allegations  in  the  petition -that  he  committed 
those  acts  himself  was  not  such  a  fatal  vari- 
ance that  it  could  not  be  waived  by  the  fail- 
ure of  tbe  defendant  to  object  thereto,  since 
his  liability  therefor  was  the  same  in  either 
Instance,  and  we  are  of  the  opinion  that  it 
was  waived  by  such  failure  to  urge  such  ob- 
jection. See  NImmo  v.  O'Keefe,  No.  8885,  204 
S.  W.  883,  by  this  court,  not  yet  officially 
published. 

[7]  If  appellant  had  assigned  error  here  to 
the  action  of  the  court  In  sustaining  the  de- 
fendant's special  exception  to  the  trial 
amendment,  the  error  would  have  been  held 
harmless,  In  view  of  the  fact  that  the  only 
purpose  of  the  trial  amendment  was  to  serve 
as  a  basis  for  proof  of  the  allegations  there- 
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In  contained,  and  be  was  pennltted  to  In- 
troduce Hudi  proof  without  objection. 

Fjor  tbe  reasons  indicated,  tbe  JudgiBent  is 
reversed,  and  tbe  cause  remanded. 

Beversed  and  ronanded. 

CONNER,  C.  J.,  not  sitting,  serving  on 
writ  of  error  coounittee  at  Austin. 


FAU'URRIAS  mercantile:  00.  v.  CITI- 
ZENS' STATE  BANK.     (No.  6106.) 

(Court  of  Oivil  Appeals  of  Texas.    San  Antonia 

Dec  4.  1918.     Rehearing  Denied 

Jan.  16,  1919.) 

1.  CORTINUANCB  es»2e(ll)— ABBXNOK  OT  WIT- 
N£SB— DiUOXNCB. 

In  suit  to  recover  balance  on  chedc  drawn 
by  third  person  on  defendant  bank,  in  refusins 
continuance  on  account  of  absence  of  drawer  of 
check,  whom  plaindlE  desired  to  use  as  witness, 
trial  court  held  not  to  have  abused  discretion ; 
plaintiff  having  made  no  effort  to  take  witness' 
deposition,  though  knowing  he  had  moved  to 
another  state. 

2.  Apfeai,   and    Erbob   «=>742(1)  —  Absiqn- 
HENT  OF  Ebbob— Statement— Kecessitt. 

An  assignment  of  error,  not  followed  by  a 
statement,  will  not  be  considered;  mere  refer- 
ence to  a  bill  of  exceptions  in  tbe  record  not  be- 
ing sufficient. 

8.  An>EAL  AND  Ebbob  4=»  1002  —  Review — 

VEBDICT  ON   CONrUCTINQ  TESTIMONy. 

Court  of  Civil  Appeals  cannot  disturb  ver- 
dict of  the  jury  rendered  on  conflicting  testi- 
mony. 

4.  Tbial  «=>139(1),  140(1)— Pbovinoe  of  Jdbt 

— CBEDIBIUTY    of    WrTNESSES   AND    WEIGHT 

OF  Testimony. 
It  is  the  province  of  the  jury  to  pass,  on 
credibility  of  witnesses  and  weight  of  their  tes- 
timony. 

5.  Affeai.  and   Ebbob  «=»724(2)  —  Assign - 
MBNT   OF   Ebbob  —  Pbesentation    of   Ab- 

BTBACTION. 

An  assignment  of  error  which,  with  prop- 
osition under  it,  fails  to  indicate  any  error  of 
which  complaint  is  made  presents  a  mere  ab- 
straction, instead  of  fundamental  error. 

Appeal  from  Dlatrict  Conrt,  Jim  Wells 
County;  V.  W.  Taylor,  Jndge. 

Suit  by  tbe  FaUurrlas  Mercantile  Com- 
pany against  tbe  Citizens'  State  Bank. 
Prom  judgment  for  defendant,  plaintiff  ap- 
peals.   Affirmed. 

Jno.  G.  Nortb,  of  Corpaa  Cbrlsti,  for  ap- 
pellant. 

PLY,  C.  J.  This  salt  was  instituted  1^^  ap- 
pellant to  recover  of  appellee  tbe  sum  of 
$625,  being  a  balance  on  a  cbedh:  for  $1,960, 


drawn  by  M.  G.  Anderson,  in  favor  of  RamoD 
Garcia.  <hi  mnpellee,  and  a  protest  fee  of 
$2.75.  It  was  alleged  tbat  tbe  check  was 
cashed  by  appellant  after  appellee  had  prom- 
ised, ever  the  long-distance  telephone,  to  pay  ^ 
the  amount  of  the  dteck  when  it  was  present- 
ed, bat,  wb0i  presented,  refused  payment  of 
the  same,  and  the  check  was  duly  protested 
for  nonpayment;  tbat  afterwards  M.  C.  An- 
derson, the  drawer,  paid  $1,335.50  on  tbe 
cbedc,  which  was  credited  ttaeveoa.  Appel- 
lee answered  that  cashing  of  the  check  was 
conditioned  on  tbe  cattle  being  fat,  in  imy- 
ment  for  which  the  diedt  was  drawn,  and 
upon  finding  tbey  were  not  fat  appellee  at 
once  infitrmed  appellant  that  It  wonld  not 
pay  tbe  dieck.  Ibe  cause  was  snbmltted  to 
a  Jury  by  qpecial  issues,  and  upon  tbe  an- 
swers thereto  Judgment  was  rendered  in  fa- 
vor of  appellee. 

[1]  Appellant  sought  to  oontlnne  the  cause 
on  aoooont  of  the  absence  of  M.  O.  Andoson, 
the  drawer  of  tilie  dieck,  by  whom  be  expect- 
ed to  prove  that  appellee  bad  an  agreement 
with  witness  to  pay  the  checks  of  witness 
drawn  to  pay  for  cattle,  witness  to  be  tbe 
Judge  of  the  condltlMi  of  tbe  cattle  and  of 
their  value.  It  was  the  second  application 
for  a  continuance.  The  witness  had  moved 
from  Texas  to  Illinois  before  December  20. 
1917,  and  appellant  knew  that  fact  before 
that  date,  and  yet  made  no  effort  to  take  the 
depositions  of  the  witness.  The  continuance 
was  asked  on  January  IS,  1918,  at  least  a 
month  after  appellant  knew  that  bis  witness 
had  left  tbe  state.  The  question  in  the  case 
was  the  contract  lietween  appellant  and  ap- 
pellee, and  not  what  agreement  may  have 
existed  between  Anderson  and  appellee.  The 
court  did  not  abuse  its  discretion  in  refns- 
ing  a  continuance. 

[2]  The  second  assignment  of  error  Is  not 
followed  by  a  statement,  and  will  not  be  con- 
sidered. A  mere  reference  to  a  bill  of  excep- 
tions In  tbe  record  is  not  snfDdent 

[3, 4]  There  is  a  conflict  in  the  testimony 
of  the  witnesses  for  appellant  and  appellee, 
and  tbe  Jury  credited  tbe  witnesses  for  ap- 
pellee, and  this  coart  cannot  disturb  their 
verdict;  there  bdng  testimony  to  sustain  it. 
Tbe  witness  Cannon  swore  to  facta  tbat 
tended  to  sostaln  the  defense  of  appellee. 
It  was  the  province  of  tbe  Jury  to  pass  on 
the  credibility  of  the  witnesses  and  tbe  weight 
to  be  given  their  testimony.  Ibe  ttalrd  as- 
signment is  overruled. 

[S]  The  fourth  assignment  of  error  and  tbe 
proposition  under  it  fail  to  indicate  any  er- 
ror of  which  complaint  Is  made.  Wbat  tbe 
error  may  be  is  not  apparent,  and  the  as- 
signment, instead  of  presenting  fundamental 
error,  presents  an  abstraction. 

Tbe  fifth  assignment  of  error  is  very  gen- 
eral, and  without  a  statement  does  not  indi- 
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cate  any  error.  Reference  la  made  to  a  state- 
ment under  the  tlilrd  aasignmant,  but  it  does 
not  Indicate  what  lasnea  were  preeoited  to 
the  jury.  It  may  be  stated,  however,  tiiat 
the  court  presented  every  Issne  In  the  case 
to  the  jury. 
The  Jadgment  is  afBrmed. 


MARTm  ▼.  IROQUOIS  UVG. 
(No.  8019.) 


CO. 


(Court  of  Oiril  Appeals  of  Texas.    Dallas.   Nov. 
16, 1918.    Rehearing  Denied  Jan.  11,  1919.) 

1.  Sales  4=>4S(4)  —  .MisBKPBEBBNTATiona  bt 
SEi,u:a— RxuANOx  bt  BrrrxB— Dauaoxs. 

Whether  the  repreaentations  of  plainti&'B 
■sent  in  the  sale  of  paint  as  to  its  qnallties,  etc., 
indndng  the  sale,  were  believed  by  the  agent  to 
be  true  or  false,  the  buyer,  if  in  fact  they  were 
false  and  were  relied  upon  by  him,  was  entitled 
to  relief  if  damaged  thereby. 

2.  BVIDERCE  «ss434(8)  —  Pabol  Evioenck  — 
Fkaud. 

Where  fraud  exists,  a  written  contract  can 
be  proved  b;  parol,  though  it  adds  to  such  writ- 
ing. 

3.  Sales  ®=343<2)  —  MiSBEFBXSBjrxATioNa  — 
Avoidance  of  Contract. 

Whether  misrepresentation  is  intentionally 
or  innocently  made,  it  is  the  same  so  far  as  the 
effect  is  concerned,  and  equally  avoids  the  oon- 
tracC 

Appeal  from  Dallas  County  Court;  T.  A. 
Work,  Judge. 

Suit  by  the  IroQuois  Manufacturing  Com- 
pany against  H.  Q.  Martin.  From  a  Judg- 
ment of  the  county  court,  on  appeal  from  a 
judgment  for  plaintiff  In  justice's  court,  in 
favor  of  the  plaintiff,  defendant  appeals.  Re- 
versed and  remanded. 

W.  N.  Coombs,  of  Dallas,  for  appellant 
Wm.  H.  Atwell,  of  Dallas,  for  appellee. 

RAINST,  C.  J.  The  appellee  sued  appel- 
lant In  the  justice's  court  to  recover  on  a 
verifled  account  tor  $165.86,  being  for  four 
barrels  of  Adamite  Black.  Appellant  an- 
swered  1>y  verifled  plea: 

"That  at  the  time  of  the  alleged  sale  by  plain- 
tiff to  defendant  of  the  Ad&mlte  Black  as  set 
oat  'in  plaintiff's  petlticm,  plaintiff  by  and 
through  its  agent  represented  to  defendant  that 
said  Adamite  Black  was  a  first-class  roof  paint, 
and  would  withstand  the  conditions  of  this  cli- 
mate, and  that  a  roof  painted  therewith  would 
not  leak;  that  the  amount  ordered  by  defend- 
ant would  cover  the  defendant's  building;  that 
defendant,  relying  upon  said  representations,  or- 
dered said  material  through  the  said  agent  of 
plaintiff,  and  that  defendant  would  not  have 
ordered  same  but  for  said  representations  and 


his  reliance  thereon;  that  on  receipt  of  said 
paint  defendant  had  same  placed  on  the  roof  of 
his  said  building  in  good  and  workmanlike  man- 
ner, and  that  said  amount  so  ordered  only  cover- 
ed one-half  of  said  building;  that  said  Adamite 
Black  was  fairly  tried  and  used,  but  that  same 
did  not  turn  the  water  in  rainstorms,  bat,  on 
the  contrary,  presented  no  obstacle  thereto,  and 
was  and  is  utterly  worthless  and  of  no  value  to 
defendant" 

Appellee  by  supplemental  petition  replied 
that  Its  agent  had  no  authority  to  make  any 
representations  or  guarantlea  in  making  the 
sale,  other  than  that  contained  in  the  writ- 
ten order  given  by  the  appellant  which  or- . 
der,  among  other  things,  stipulated  no  con- 
ditions of  sale  other  than  those  specified 
therein,  and  that  if  the  same  had  been  prop- 
erly applied,  there  would  not  have  been  any 
shortage. 

Appellee  recovered  judgment  in  the  justice 
court  for  Vn.  The  case  was  appealed  by 
appellant  to  the  county  court  where  judg- 
ment was  again  rendered  for  appellee  for 
$136,  and  appellant  appeals  to  this  ooart 

(1-31  The  first  error  assigned  is: 

"Thqt  the  court  erred  in  refusing  to  permit 
the  defendant  to  introduce  evidence  before  the 
jury  to  establish  the  facts  pleaded  by  the  de- 
fendant in  bar  of  plaiatifTs  right  to  recover 
against  defendant  wherein  defendant  alleged 
that  plaintiff  through  its  agent  at  the  time  of 
the  sale  to  defendant  of  the  Adamite  Black  rep- 
resented to  defendant  that  the  amount  sold  to 
defendant  would  cover  defendant's  building,  and 
that  the  amoimt  bo  sold  to  defendant  only  cov- 
ered one-half  the  building,  and  that  but  for  said 
representations  defendant  would  not  have  pur- 
chased same,  and,  relying  there<«,  did  make  said 
purchase." 

The  court  excluded  the  testimony  as  stat- 
ed in  this  assignment  of  error,  and  appel- 
lant duly  excepted  by  bill,  showing  that  such 
representations  were  made  by  the  agent  when 
the  order  for  the  material  was  given,  etc.; 
that  the  order  would  not  have  been  given  by 
bim  had  he  not  believed  the  quantity  was 
soffldent  to  cover  the  roof,  and  that  he  was 
induced  by  said  representations  to  make  the 
order;  and  that  he  relied  on  said  represen- 
tations and  made  the  order.  Appellant 
pleaded  the  making  of  said  representations 
when  the  sale  was  made  by  appellee's  agent, 
and  %is  acting  thereon,  and  the  evidence,  if 
introduced  and  believed  by  the  jury,  was 
sufficient  to  defeat  appellee's  cause  of  action, 
at  least  in  part  on  appellant's  plea  of  fail- 
ure of  consideration.  If  the  representations 
were  made  by  the  agent  as  stated,  it  consti- 
tuted a  fraud,  and  the  testimony  was  admis- 
sible for  consideration  by  the  jury.  Whether 
or  not  the  agent's  representations  were  true 
or  false,  or  whether  or  not  the  agent  believed 
them  to  Ji>e  so,  if  in  fact  they  were  false, 
and  if  the  appellant  believed  said  represen- 
tations and  relied  thereon  In  making  the  or- 
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der,  he  Is  oitltled  to  relief,  if  damaged 
thereby.  The  plea  of  appellant  alleged  facts 
which  constituted  at  least  a  legal  fraud,  and, 
where  fraud  exists  In  a  written  contract,  It 
can  be  proved  by  parol,  though  it  adds  to 
such  writing.  Jones.  Law  of  Br.  (2d  £d.) 
i  435.  "Texas  pursues  the  equitable  rule 
that,  whether  misrepresentation  Is  Intention- 
ally or  Innocently  made,  as  far  as  the  effect 
Is  concerned,  It  Is  the  same,  and  equally 
avoids  the  contract.  There  is  no  exact  ot 
recognized  line  of  demarcation  between  mor- 
al or  legal  fraud,  as  It  can  make  no  differ- 
ence, so  far  as  the  injury  Is  concerned, 
whether  the  complaining  party  suffers  from 
intentional  or  innocent  misrepresentations 
which  induced  blm  to  enter  into  the  con- 
tract."   Simkins,  Contracts  and  Sales,  p.  2Q6. 

It  seems  that  appellee  was  the  manufao- 
tnrer  of  the  Adamite  Black,  and  that  appel- 
lant was  not  familiar  with  it  as  a  roofing. 

The  court  below  erred  in  excluding  said 
testimony,  and  for  that  reason  the  Judgment 
Is  reversed,  and  the  cause  remanded. 


KANSAS  CITT,  Bl  ft  O.  BY.  CO.  OF  TBXAS 
T.  BOMAR  et  ai.     (No.  1409.) 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 

Nov.  IS,  1918.    Behearing  Denied 

Jan.  8,  1919.) 

1.  Tbial  $=>352(5)— SuBviBSion  ot  Spicial 

ISSITBS— NKQLIOENCK. 

In  an  action  for  injuries  resulting  to  live 
stock  from  delay  in  loading,  where  plaintiff  re- 
lies, both  on  the  negligent  condition  of  a  switch 
preventing  loading  and  the  muddy  condition  of 
the  loading  pens  as  distinct  acts  of  negligence, 
tbey  require  submission  as  distinct  and  sep- 
arate special  issues  unless  the  pens'  condition 
is  proved  merely  to  show  effect  of  delay. 

2.  Tbiai.  ^=>852(5)— Sfegiai,  lastrxa— Nsau- 

OBRCK. 

In  an  action  for  damages  resvltlng  only 
from  delay  in  loading  cattle,  requiring  them  to 
remain  in  the  carrier's  muddy  pens,  there  was 
no  error  in  not  submitting  the  negligent  condi- 
tion of  the  pens  upon  which  no  independent 
damage  was  sought,  as  special  issue  where  the 
Jury  were  instructed  to  determine  if  such  con- 
dition caused  the  delay.  * 

3.  Cabbiebs  ®=>229(1)— Live  Stock— Delat- 
ed Shipment— Eleherts  of  Davaoes. 

In  an  action  against  a  carrier  for  negligent 
delay  in  loading  live  stock  for  shipment,  the 
elements  of  damage  would  include,  both  the 
value  of  the  lost  weight  and  the  depreciation 
in  value  of  the  remaining  weight. 

4.  Tbial  «=>350(6)— Speciai.  Firdinqs— Live 
Stock— Refusal. 

In  an  action  against  a  carrier  for  damages 
to  live  stock  from  negligent  delay  in  loading,  it 
was  proper  to  refuse  to  require  a  finding  wheth- 


er the  delay  was  caused  by  the  weakened  conii- 
tion  of  defendant's  roadbed  from  excessive 
rains,  since  it  might  be  fonnd  that,  in  the  ex- 
ercise of  ordinary  care,  the  carrier  should  have 
been  provided  against  such  rains,  and  particu- 
larly where  the  jury  found  the  delay  was  not 
caused  by  an  unavoidable  accident  -broagfat 
about  by  heavy  and  excessive  rains. 

S.  Tbiai,  9s>240  —  Aboumentativb  Ikstbdc- 

TIONS. 

In  an  action  for  delay  in  shipment  of  live 
stock,  where  plaintiff  relies  on  negligent  con- 
dition of  switch  track  preventing  loading,  an 
instruction  that  the  degree  of  diligence  requir- 
ed in  construction  of  main  track  is  not  same 
diligence  required  as  to  switch  track  held  prop- 
erly refused  as  argumentative  in  form. 

e.  Tblal  9s»194(1)  —  IirarBUOTioRB— Wbioht 
AND  BnacT  or  the  Evidbrce. 
In  an  action  tor  delay  in  shipment  of  live 
stock,  where  plaintiff  relies  on  negligent  con- 
dition of  switch  traclL,  preventing  loading,  an 
instruction  that  the  degree  of  diligence  re- 
quired in  construction  of  main  track  is  not 
the  diligence  required  in  construction  of  switch 
track  Aetd  properly  refused,  as  on  the  weight 
of  the  evidence. 

7.  Appkai.  ARO  Bbbob  «=>1061(1)— HABiaxsa 
Ebbob— Opinion  Kviderce. 
Where  plaintiff  was  qnali^ed  to  testify  as 
an  expert  upon  cattle  values,  and  accompanied 
his  own  to  market,  and  the  carrier  introduced 
in  evidence  the  dally  market  report  of  sales  on 
that  date,  plaintiff's  evidence,  if  inadmissible  to 
show  that  his  cattle  wonld  have  been  the  best 
in  their  dass  on  the  market  of  that  day  bat 
for  carrier's  delay  was  harmless  where  there 
was  other  sufficient  evidence  of  value. 

Error  from  district '  (yourt,  Foard  (3otu- 
ty;  J.  A.  Nabers,  Judge. 

Suit  by  B.  P.  Bomar  and  another  against 

the  Kansas  CJlty,  Mexico  ft  Orient  Railway 
Company  of  Texas.  Judgment'  for  plalnttffs, 
and  the  defendant  brings  error.    Affirmed. 

L.  W.  AUred,  of  Chlllicothe,  D.  J.  Brook- 
reson,  of  Benjamin,  and  H.  S.  Garrett,  ot 
San  Angelo,  for  plaintiff  in  error. 

Berry,  Stokes  &  Morgan,  of  Vernon,  for 
defendants  in  error. 

BOTCE,  J.  This  suit  was  brought  by  de- 
fendEtnts  In  error,  to  recover  damages  to  a 
shipment  of  cattle  from  Orow^,  Tex.,  to 
Wichita,  Kan.,  over  the  road  of  plalntUT  in 
error,  the  Kansas  City,  Mexico  &  Orleat  Rail- 
way Company.  PlaintiSa  allege  that  there 
was  a  delay  of  about  24  hours  in  the  loading 
of  their  cattle  after  they  had  been,  ander 
the  instructions  of  the  railway  company, 
placed  in  the  stock  p&aa  for  loading;  that 
such  pens  were  muddy  and  soft,  without  fa- 
cilities for  feed  and  water,  and  that  plain- 
tiffs' cattle  sustained  damages  by  reason  ot 
such  dday,  requiring  that  they  stand  for  a 
considerable  part  of  the  time  In  anch  pens: 
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that  the  delay  was  caused  by  the  sinking 
and  i^treadlng  of  a  switch  track  leading  to 
the  stock  pens,  when  it  was  attempted  to 
be  used  by  the  train  upon  whldi  plalntUW 
cattle  were  to  be  loaded;  that  the  bad  con- 
dition of  such  switch  track  and  stodc  pens 
was  due  to  the  negligence  of  the  railway 
company.  The  defendant  railway  company 
answered  that  It  had  use^  due  care  In  the 
coDstmctlon  and  maintenance  of  said  switch 
track  and  stodc  pens,  and  that  their  condi- 
tion was  caused  by  an  unprecedented  rain, 
and  that  snch  condition  was  in  no  way  due 
to  any  negligence  on  its  t>art  A  trial  before 
a  jury  resulted  In  a  judgment  fbr  the  plain- 
tiffs and  ttds  appeal  by  the  defendant  rail- 
way company.  The"  allegations  of  the  peti- 
tion are  snfflclently  suii^rted  by  the  evi- 
dence, and  the  assignments  relate  to  the 
nianner  of  the  submission  of  the  Issues  and 
to  the  introduction  of  eiddenoe. 

[1]  The  first  assignment  complains  that  the 
sabmlaslon  of  the  issue  of  negligence  was  too 
fieneral  beeanse  the  court  simply  required 
the  Jury  to  And  whether  the  deftodant  was 
negligent  in  any  of  the  nspects  alleged  In 
the  petition.  The  statute  requires  that  when 
a  case  Is  submitted  on  spe<dal  Issues,  snch 
Issues  "shall  be  submitted  distinctly  and  sepa- 
rately and  without  being  intermingled  with 
each  other  so  that  each  Issue  may  be  an- 
swered by  the  Jury  separately."  It  has  been 
repeatedly  held  that  only  ultimate  Issues 
should  be  submitted,  and  not  Issues  on  mere- 
ly evidentiary  facts.  But  there  may  be  more 
than  one  ultimate  Issue  of  negligence  in  the 
same  case  If  different  and  separate  groups 
of  facts  are  relied  on  as  constituting  separate 
and  distinct  acts  of  negligence  for  which 
recovery  might  be  had,  Independent  of  the 
other.  The  condition  of  the  switch  track 
and  that  of  the  stock  pens  are  distinct,  and 
liability  for  results  of  negligence  in  the 
maintenance  of  either  might  exist,  independ- 
ently of  the  other.  As  a  general  rule,  we 
should  say  that,  where  these  two  dllferent 
conditions  are  relied  on  for  recovery  of 
damages  in  the  same  case,  there  are  two 
separate  and  distinct  Issues  of  negligence 
that  should  be  submitted  separately.  Dallas 
Hotel  Co.  V.  Fox,  196  S.  W.  652;  Vernon's 
Sayles'  Ann.  Civ.  St  1914,  art.  19Sla. 

[2]  We  are  of  the  opinion,  however,  that 
In  the  case  l>efore  us  it  does  not  appear 
probable  that  any  harm  has  resulted  from 
this  method  of  submission  of  the  issue. 
I'laintMTs  petition  shows  that  the  allega- 
tions as  to  the  condition  of  the  pens  were 
made  more  for  the  purpose  of  showing  the 
effect  of  the  delay  in  shipment  on  the  cattle 
than  as  affording  an  Independent  ground  of 
recovery,  and  the  charge  of  the  court  sharp- 
ly emphasizes  this,  for  follpwlng  the  submis- 
sion of  this  Issue  of  negligence  issue  Na  2 
was  submitted : 

"If  yon  answer  'yea'  to  the  last  question,  then 
say  whether  or  not  such  negligence,  if  snch 


there  was,  proximately'  caused  the  delay  in  the 
shipment  of  said  cattle." 

These  issues  were  followed  by  Issues  sub- 
mitted for  the  purpose  of  determining  the 
damages  resulting  from  such  delay.  The 
basis  of  the  recovery,  therefore,  appears  to 
be  In  the  delay  with  the  muddy  condition  of 
the  pens  merely  an  incident,  for  which  no  in- 
dependent recovery  was  authorized.  The 
condition  of  the  pens,  of  course,  had  nothing 
to  do  with  the  delay.  If  the  delay  was  neg- 
ligent the  damages  suffered  by  the  cattle 
while  being  held  on  account  thereof  would 
be  recoverable  whether  or  not  there  was  any 
negligence  in  respect  to  the  condition  of  the 
pens.  Under  these  circumstances  we  do  not 
think  there  was  any  reversible  error  com- 
mitted by  the  court  in  this  matter. 

The  second  assignment  and  the  first  prop- 
osition under  the  third  assignment  presmt 
similar  objections  to  the  submission  of  the 
second  issue  quoted  above,  and  the  third  is- 
stie,  based  on  these  two,  and  these  assign- 
mmts  are  overruled  for  the  same  reason  giv- 
en in  GonslderatioD  of  the  first  assignment. 

[S]  It  was  pleaded,  and  evidence  offered  In 
support  thereof,  that  the  d^ay  caused  the 
cattie  to  lose  about  6  per  cent,  more  In  weight 
tUin  they  otherwise  would  have  done,  and 
that  in  addition  to  the  loss  In  weight,  the 
condition  of  the  cattle  was  such  that  they 
were  worth  on  the  market  and  sold  for  about 
one-half  cent  per  pound  less  than  they  would 
have  done  had  they  arrived  in  the  condition 
they  would  have  arrived  but  for  the  delay. 
By  the  third,  fourth,  fifth,  and  eighth  as- 
signments It  Is  complained  that  the  jury 
were  not  instructed,  on  the  plaintiff  in  er- 
ror'3  request,  that  recovery  could  not  be  had 
for  both  the  loss  in  weight  and  the  bad  ap- 
pearance of  the  cattle,  but  were  required  to 
find  whether  the  negligent  delay  proximately 
caused  a  diminution  of  the  market  Value  of 
said  cattle  at  Wichita,  Kan.,  "because  of 
their  appearance  of  loss  of  w^ght."  The 
value  of  the  cattle  on  the  market  at  Wichita 
was  fixed  by  price  per  hundredweight.  If 
the  delay  caused  a  loss  In  weight  and  this 
loss 'in  w^ht  or  other  conditions  resulting 
from  the  delay  for  which  defendant  was  re- 
sponsible caused  the  remaining  weight,  on 
accoiiht  of  the  appearance  of  the  cattle,  to 
be  worth  less  on  the  market  than  it  otherwise 
would  have  been,  It  seems  perfectly  obvious 
tliat  the  practical  elements  of  damage  would 
Include  both  the  value  of  the  lost  weight  and 
the  depreciation  in  value  of  the  remaining 
weight.  P.  4  S.  F.  Ry.  Co.  v.  Harp,  193  S. 
W.  438.  We,  therefore,  overrule  these  as- 
signments, as  well  as  the  deventh  and  twelfth 
assignments,  which  for  the  same  reasons  as- 
sert that  the  verdict  of  the  jury  Is  excessive, 
in  that  double  damages  were  allowed. 

[41  We  do  not  think  there  was  any  error 
In  the  refusal  of  the  court  to  submit  the 


Digitized  by  VjOOQIC 


572 


207  SOUTHWESTESIN  REPOBTBB 


(Sex. 


foUovrlng  iBinie,   reqaested   by  plaintifl  In 
error: 

"Was  the  delay  in  loading  and  shipping  the 
cattle  in  controTeray  out  from  CSrowell  caaaed 
by  the  weakened  condition  of  tiie  roadbed  of 
the  defendant  brought  abont  by  reason  of  ex- 
cesaiTe  rains?" 

No  Judgment  could  have  been  rendered  on 
an  answer  to  snch  lasae,  because  the  mere 
fact  that  the  slipping  of  the  track  was  caua- 
ed  by  excesslTe  and  unusual  rain  would  not 
necessarily  excuse  the  railway  company,  as 
it  might  reasonably  have  been  found  that  the 
railway  company,  in  the  exercise  of  ordinary 
care,  should  have  taken  steps  to  provide 
against  the  effect  of  such  raina  Ft  Worth  & 
Denver  CSlty  Railway  Co.  v.  Atterberry,  190 
S.  W.  113S;  O,  O.  &  S.  F.  By.  C!o.  v.  Pomeroy, 
67  Tex.  498,  8  S.  W.  722.  The  defendant  had 
pleaded  that  the  rains  were  unprecedented, 
but  the  evidence  was  insufficient  to  support 
such  allegation.  The  court,  at  the'  request 
of  the  railway  company,  did  submit  the  fol- 
lowing Issue: 

"Was  the  delay  at  Crowell,  in  the  loading  and 
moving  out  of  the  cattle  in  controversy,  caus- 
ed by  an  unavoidable  acauent,  brought  about 
by  heavy  and  excessive  rains?" 

To  which  the  Jury  answered,  "No."  This 
was  sufficient,  we  think. 

[S,  I]  By  the  ninth  assignment  the  plain- 
tiff in  error  complains  of  the  refusal  of  the 
court  to  instruct  the  Jury  that  the  degree 
of  diligence  required  by  the  railway  com- 
pany in  the  construction  and  maintenance  of 
its  main  line  tradt  is  not  necessarily  the 
same  degree  of  diligence  required  in  the  con- 
struction and  maintenance  of  the  loading 
switch,  as  to  which  it  was  only  required  to 
construct  and  maintain  such  switch  in  such 
condition  as  would  make  it  reasonably  safe 
for  the  purposes  for  which  it  was  Intended 
to  be  used,  and  under  such  conditions  as 
might  be  reasonably  anticipated.  If  it  be 
conceded  that  this  charge  states  a  correct 
proposition  of  law,  it  is  argumentative  in 
form  and  on  the  weight  of  the  evidraice,  and 
was  properly  refused. 

[7]  By  the  tenth  assignment  obJectiMi  is 
made  to  certain  testimony  given  by  plalntifr 
Bomar,  to  the  effect  that  with  a  good  or- 
dinary run  these  cattle  would  have  been  the 
best  cattle  in  their  class  on  the  market  of 
that  day.  The  objections  urged  to  this  evi- 
dence are  that  it  is  an  opinion  and  conclu- 
sion on  a  question  of  fact,  and  that  it  in- 
stitutes an  inadmissible  comparison,  dnd 
that,  even  if  a  comparison  was  admissible 
under  proper  circumstances,  it  was  not  so 
here,  because  the  conditions  of  shipment  were 
not  shown  to  be  the  same.  The  daily  mar- 
ket report  covering  sales  of  that  day  on  this 
market  had  been  Introduced  in  evidence  by 
the    railway    company,    which    report    gave 


weights  and  prices  per  hundredweight  of 
many  cattle  sales  made  on  that  date.  The 
witness  Bomar  accompanied  tills  alilpnient, 
saw  his  own  cattle  and  the  other  cattle  that 
were  on  the  market  oa  that  date,  and  no 
question  is  made  as  to  hla  qualification  to 
testify  as  an  exi>ert  as  to  values,  etc  The 
record  shows  that  pUilntifrs  cattle  were  sold 
by  the  hundredweight  on  this  market,  and 
the  dally  market  reports  were  doubtless  in- 
troduced for  the  purpose  of  showing  the 
value  of  plaintifTs  cattle  by  comparison.  In 
view  of  these  facts  we  are  inclined  to  think 
that  the  evidence  was  admissible  for  the 
purpose  of  showing  to  what  extoit  the  rep- 
resentative sales  quoted  in  the  report  might 
be  considered  as  determining  the  value  of  the 
plaintUTs  cattle.  At  any  rate,  several  wit- 
nesses teetifled  to  the  value  of  plaintiff's  cat- 
tle in  the  condition  in  wlilch  they  did  arrive 
and  in  the  condition  in  which  they  would 
have  arrived  but  for  the  delay.  So  that  there 
Is  ample  testimony  as  to  values  to  support 
the  verdict  of  the  Jury,  and  we  do  not  think 
that  the  admission  of  this  testimony,  If  it 
was  inadmissible,  was  harmful. 
Affirmed. 


WILLIAMS  T.  OGERLT.     (No.  1976.) 

(Court  of  Civil  Appeals  of  Texas.     Texarkana. 
June  27,  1918.) 

Appbal  and  Ebbo?  «=3lO10(l)  —  Hevikw  — 
Findings  of  Fact. 
The  court's  findings  of  fact,  not  being  entire- 
ly unsupported  by  or  contrary  to  the  evidence, 
win  not  be  disturbed  on  appeaL 

Appeal  from  District  0>urt.  Fannin 
County. 

Action  by  B.  H.  WiUlams  against  Charles 
Ogerly.  From  an  adverse  Judgment,  plalutitC 
appeals.    Affirmed. 

Appellant  brought  the  suit  against  the  ap- 
pellee to  recover  the  sum  of  $1,900,  alleged 
to  be  due  and  owing  as  the  balance  of  the 
purchase  price  of  a  certain  tract  of  land  sold 
by  the  appellant  to  the  appellee.  Appellant 
in  the  petition  asked  that  an  equitable  lien 
be  fixed  and  foreclosed  on  the  land.  The  ap- 
pellee answered  by  denial,  and  specially 
averring  that  the  real  consideration  agreed 
to  be  paid  for  the  land  was  $10  an  acre  for 
the  tillable  land,  and  a  certain  sand  bar  to 
be  conveyed  free  of  charge.  And  by  cross- 
action  the  appellee  sought  to  recover  the  sum 
of  $1,349.50,  alleging  that  the  appellant  rep- 
resented that  there  were  352^  acres  of  tlll.i- 
ble  land,  while  the  survey  on  the  ground 
showed  only  219%  acres. 

The  court  made  the  following^findings  of 
fact: 
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"(1)  I  find  that  the  deed  ftom  the  plaintiff  to 
the  defendant,  of  record  in  Book  140,  page  602, 
of  F&nnin  County  Deed  Eecords,  doe«  not  state 
the  actual  consideration. 

"(2)  I  find  that  the  real  eonsidemtion  for  the 
execntion  of  said  deed  waa  the  payment  by  the 
defendant  to  the  idaintifl  of  $S,K2S,  with  the 
agreement  between  aaid  parties  that  if  sodi 
parts  of  aacb  land  as  designated  in  the  memoran- 
dum in  writing  of  date  February  19,  1916,  sign- 
ed by  the  plaintiff  and  introduced  in  evidence, 
should  measure  more  than  352^  acres,  then  de- 
fendant was  to  pay  for  any  excess  of  such  land 
at  the  rate  of  $10  per  acre. 

"(3)  I  further  find  that  under  snch  trade  and 
agreement  plaintUf  waa  to  convey  to  defendant 
all  of  the  sand  bar  and  untillable  lands,  not  em- 
braced in  sach  mttnorandum  agreement,  free  of 
charge. 

"(4)  I  find  that  of  the  tiUable  land,  as  speci- 
fied in  said  memorandum  agreement,  there  are 
only  219%  acres." 

On  these  facts  the  court  eatwed  Judgment 
denying  the  plaintiff  a  recovery  against  the 
defendant,  and  denying  the  defendant  a  re- 
covery on  his  cross-action  against  the  plain- 
tiff.   The  plalntUC  appeals. 

There  is  evidence  warranting  the  findings 
of  fact  made  by  the  court,  and  they  are  here 
sustained. 

B.  B.  Sturgeon,  of  Paris,  fbr  appellant 

C.  A.  Wheeler  and  Cunningham  &  McMa- 
hon,  all  of  Bonham,  for  appellee. 

LEVY,  3.  (after  stating  the  facts  as  above). 
The  appellant's  assignments  of  error  chal- 
lenge the  findings  of  the  trial  court  as  b^ng 
contrary  to  and  unsni^rorted  by  the  eridence. 
After  a  careful  review  of  the  evidence  In 
the  record.  It  may  not  properly  be  said,  we 
conclude,  that  the  court's  findings  of  fact 
are  either  so  entirely  unsupported  by  or  con- 
trary to  the  evidence  as  to  warrant  setting 
them  aside.  And  It  is  further  concluded  that 
the  Judgment  entered  by  the  court  was  In  ac- 
cordance with  the  proper  legal  effect  attach- 
ing to  the  facts  found  by  the  trial  court. 

There  being  no  reversible  error  in  the' rec- 
ord as  complained  of,  the  Judgment  is  af- 
firmed. 


SPBAKMAN  V.  MIMS  et  aL    (No.  aOOS.) 

(Court  of  Civn  Appeals  of  Texas.    Texarkana. 

July  9,  1918.     On  Appellees'  Motion 

for  Beheailng,  Oct.  10, 19ia) 

1.  Tkiai.  «=>395(5)— Findings  or  Fact— In- 
cluding KVIDENCB. 

The  coort's  findings  should  be  of  facts,  and 
should  not  include  evidence  which  it  thought 
established,  as  facts,  findings  made. 

2.  Appeai.  and  Ebbor  «=>219(2)— Failubk  to 
Make  Findings  of  Fact— Ke view. 

Court  on  appeal  is  not  authorized  to  con- 
sider assignments  of  error  predicated  on  fail- 


ure of  trial  court  to  find  as  facts  certain  mat- 
ters, it  not  appearing  from  record  that  api>el- 
lant  requested  trial  court  to  so  find. 

S.  Advebse  FoasBssioN  «=bT(2)— Undkb  Tbr- 
Ybab  Statutb— Unpatkntbd  Land. 
The  ten-year  statute  would  begin  to  mn  in 
favor  of  plaintiff  when  he  took  possession  of 
lands  within  a  valid  survey  claiming  title  by 
virtue  of  a  deed,  although  no  patent  had  been 
issued  to  lands  within  the  survey,  since  those 
claiming  adversely  to  plaintiff  by  virtue  of  the 
survey  could,  in  view  of  Vernon's  Sayles*  Ann. 
Civ.  St  1914,  art  7742,  have  maintained  treo- 
pass  to  tiT  titl&  ^ 

On  Appellees'  Motion  for  Rebearidg. 

4.  BouNDABiKs  «=38(3)  —  Distance  Vkbsus 
Objects. 
Where  calls  of  survey  were  for  objects  speci- 
fied as  on  the  ground  at  distances  indicated,  the 
fact  that  survey  may  not  have  closed  aocordiug 
to  a  calculation  made  of  distances  called  for  in 
the  field  notes  would  not  render  survey  void  as 
distances  called  for  would  be  extended  to  reach 
the  objects. 

Appeal  fnmi  District  Court,  Marlon  Coun- 
ty; J.  A.  Ward,  Judge. 

Suit  by  Robert  Spearman  against  Charlie 
Mlms  and  others.  ThQ  trial  court  rendered 
judgment  against  idalntiff  for  the  land  he 
sued  for,  but  rendered  judgment  In  his  favor 
for  other  lands,  suit  for  which  he  abandon- 
ed when  he  filed  amended  petition,  and  plain- 
tltr  ai^)eal8.  Judgment  reversed,  and  cause 
remanded  for  new  trial. 

The  suit  was  by  ai^Uant  against  appel- 
lees, C%arlle  Mlms,  R.  B.  Rogers,  £>va  John- 
son, and  Will  Johnson.  As  made  by  the 
amended  petition  filed  December  U,  1917, 
on  which  the  trial  was  had,  it  was  to  recov- 
er of  appellee  Mlms  49%  acres  of  the  Robert 
Mason  survey  In  Marlon  county,  and  of  said 
Mima  and  the  other  appellees  the  value  of 
timber  It  was  alleged  they  bad  cut  and  re- 
moved fr«»n  the  land. 

Appellant  relied  solely  upon  the  statute  of 
limitations  of  five  and  ten  years  for  title. 
The  trial  was  by  the  court  without  a  Jury. 
He  found  as  facts  the  following:  One  Hoyt 
by  a  deed  dated  February  23,  1874,  convey- 
ed to  api)ellant  10  acres  of  the  W.  O.  John- 
son survey  on  which  appellant  then  resided 
as  Hoyt's  tenant,  and  undertook  to  convey 
to  appellant  a  tract  of  110  acres  by  a  de- 
scription not  definite  enough  to  identify 
same.  In  buying  the  110-acre  tract,  appel- 
lant thought  be  was  acquiring  the  Curds 
Morris  survey  of  about  61%  acres,  a  large 
part  of  which  was  then  fenced  and  in  culti- 
vation. A  few  years  (how  many  not  stated) 
after  Hoyt  made  the  deed  to  appellant,  the 
latter  moved  the  fence  inclosing  land  in  the 
Morris  survey  so  as  to  include  5  to  10  acres 
of  the  Robert  Mason  99  acres  survey  lying 
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Immediately  soath  of  the  Morris  sarrey.  Ap- 
pellant used  and  cultivated  tbe  6  to  10  acres 
for  a  period  of  at  least  20  years  after  the 
date  of  Hoyt'9  deed  to  him,  but  be  did  hot 
know  that  said  6  to  10  acres  was  a  part  of 
the  Mason  surrey  until  one  Brashier  survey- 
ed It  and  the  Morris  survey  about  five  years 
before  the  date  of  the  trial  of  the  case. 
Shortly  after  Brashier  surveyed  said  surveys 
as  stated,  appellant  applied  to  appellee  Mlms 
for  permission  to  allow  the  f«ioe  he  had 
moved  so  as  to  Inclose  with  land  on  the  Moi^ 
rls  survey  5  to  10  acres  of  the  Mason  survey, 
as  stated  above,  to  remain  as  it  then  was  un- 
til such  time  as  he  could  conveniently  re- 
move it  from  the  Mason  land.  A]H>^ant 
rendered  49%  acres  of  the  'Mason  survey  for 
taxes  ifrom  about  the  year  1004  to  the  date 
of  the  trial,  and  paid  tbe  taxes  assessed 
against  same  during  that  time.  SMeld  notes 
of  the  Mason  survey  made  May  24, 1861,  pur- 
ported to  contain  99  acres,  and  the  correct 
field  notes  made  November  30, 1910,  on  which 
the  survey  was  patented  to  Mason's  heirs 
February  23,  1911,  contained  99  acres.  Ap- 
pellant was  not  In  possession  of  any  part  of 
said  MasMi  survey  long  enough  after  it  Was 
vorrected  by  field  notes  made  November  30, 
1910,  as  stated,  to  perfect  title  In  him  under 
the  ten-year  statute  of  limitations. 

The  trial  court's  conclusions  of  law  <Mi  the 
facts  he  found  were: 

(1)  That  the  deed  from  Hoyt  to  appellant  was 
void  as  a  conveyance  of  the  110  acres  mention- 
ed in  it,  because  said  110  acres  were  not  suffi- 
ciently described  therein. 

(2)  That  appellant,  having  failed  to  show  that 
he  was  claiming  the  land  in  controversy  under 
a  deed  conveying  same  to  liim,  was  not  entitled 
to  recover  under  the  five-year  statute  of  lim- 
itadona. 

(3)  "That,"  quoting,  "since  the  state  had  not 
part^  with  its  title  to  said  Robert  Mason  sur- 
vey by  patent,  and  since  tbe  heirs  of  Robert 
Mason  and  their  assigns  have  been  in  no  posi- 
tion prior  to  the  30th  day  of  November,  1910. 
to  maintain  an  action  of  trespass  to  try  title 
against  tbe  plaintiff  or  any  other  trespasser 
<m  said  land,  or  mandamus  against  the  Com- 
missioner of  the  General  Land  Office  to  compel 
the  issuance  of  patent,  that  limitations  did  not 
begin  to  run  prior  to  that  time,  and  therefore 
tbe  plaintiS  cannot  recover  upon  his  plea  (rf 
ten-year  statute  of  limitations." 

On  said  findings  and  conclusions  the  trial 
court  rendered  Judgment  against  appellant 
for  tbe  land  he  sued  for,  as  shown  by  the 
amended  petition  on  which  tbe  trial  was 
bad;  but  at  the  same  time  rendered  Judg- 
ment in  his  favor  for  10  acres  of  the  Wm. 
Johnson  survey  and  ail  of  the  Curtis  Morris 
survey,  suit  for  which  be  abandoned  when  be 
filed  said  amended  petition. 

T.  D.  Rowell,  of  Jefferson,  for  appellant. 
Scbluter  &  Singleton,  of  Jefferson,  for  ap- 
pellees. 


vraiiLSON,  C.  3.  (after  stating  the  facts  as 
above).  [1,2]  Of  the  seven  assignments  in  ap- 
pellant's brief,  five  are  predicated  on  the 
failure  of  the  trial  court  to  find  as  facts  cer- 
tain matters  specified.  The  complaints  are 
on  the  theory  that  it  was  the  duty  of  Qiat 
court  in  maldng  findings  of  fact  to  Inclnde 
"every  partlde,"  quoting  from  the  brief,  "ot 
material  testimony  in  aid  of  limitation  ttUe." 
It  not  only  was  not  the  duty  of  the  court  to 
do  that,  but  it  was  his  duty  not  to  do  It.  His 
findings  should  have  been  of  facts  only,  and 
should  not  have  Included  evidence  which  he 
thought  established  as  facts  findings  he  made. 
Oldham  v.  Medearis,  90  Tex.  506,  30  S.  W. 
919;  Thompson  v.  MlIlB,  46  Tex.  Oiv.  App. 
6^,  101  S.  W.  560;  Gordon  v.  McCaU,  20 
Tex.  Cav.  App.  283,  48  S.  W.  1111;  Lumber 
Co.  V.  Hare,  61  Tex.  Civ.  App.  509,  130  S.  W. 
864 ;  Barnes  v.  Riley,  145  S.  W.  292.  But, 
If  the  rule  were  otherwise,  we  would  not  be 
authorized  to  consider  appellant's  com- 
plaints, because  it  does  not  appear  from  the 
record  that  be  requested  the  court  to  mate 
the  findings  he  aays  the  court  should  have 
made.  Veatch  v.  Gray,  41  Tex.  OIv.  App.  145. 
91  8.  W.  324;  Oaplen  v.  Cox,  42  Ttex.  Wv. 
App.  297,  92  S.  W.  1048;  Hatton  v.  Lumber 
Co.,  57  Tex.  Civ.  App.  478,  123  S.  W.  163 ;  Oil 
Co.  V.  OU  Co.,  187  S.  W.  171;  Merriman  r. 
Blabick,  57  Tex.  Uv.  App.  270,  122  S.  W.  403. 

[3]  The  other  assignments  are  predicated 
on  Ute  trial  court's  conclusions  of  law.  We 
think  the  conclusion  reached  by  the  court 
that  the  deed  fnHn  Hoyt  to  appellant  was  in- 
effective as  a  conveyance  of  the  110  acres 
mentioned  therein,  because  It  did  not  soffi- 
ciently  describe  tbe  land,  was  warranted  b; 
the  testimony.  But  we  think  the  coodnsloo 
that  the  t^i-year  statute  at  limitations  did 
not  in  any  evoit  begin  to  run  in  appellant's 
favor  until  the  Mason  survey  was  corrected 
by  the  field  notes  made  November  30,  191(X 
was  Incorrect  And,  as  It  appears  the  actioo 
of  the  court  In  finding  against  appellant's 
daltn  under  that  statute  may  liave  been  doe 
entirely  to  the  erroneous  view  he  took  of  tbe 
law,  we  think  the  Judgment  should  be  re- 
versed and  the  cause  remanded  for  a  new 
trial  It  appears  from  the  record  that  the 
49%  acres  sued  for  were  embraced  in  the 
original  field  notes  of  the  Mason  survey  made 
iMay  24,  1861,  and  In  the  corrected  fi^ 
notes  made  November  90,  1910  on  which  the 
patent  issued.  We  see  no  reason  wtiy  the 
ten-year  statute  of  limitations  should  not 
have  commenced  to  run  In  appellant's  favor 
when  he  took  possession  of  tbe  land,  claim- 
ing to  own  it  by  virtue  of  the  deed  made  to 
him  by  Hoyt,  nor  why,  if  be  continued  tbere- 
afterwards  to  occupy  or  use  It,  claiming  it 
as  ills  own,  for  a  period  of  ten  years,  he  did 
not  acquire  the  title  thereto.  The  reasoa 
stated  by  the  trial  court  was  that  the  hein 
of  Mason  and  their  assigns  were  "in  a* 
position  prior  to  the  30th  day  of  November. 


Digitized  by  VjOOQIC 


Tex.) 


DTTKS  T.  HATORER 


67S 


IMO  (the  date  when  the  corrected  field  notes 
were  made),  to  maintain  an  action  of  trespaas 
to  tty  title  against  the  plaintiff  or  any  other 
treqiasser  on  the  land."  The  contrary  of  the 
trial  court's  view  seems  to  be  the  law.  Arti- 
cle 7742,  Vernon's  Statatea;  Udell  v.  Peak,  70 
Tex.  547,  7  S.  W.  786w  In  the  case  dted  the 
court  said: 

"Appellant  contends  that  the  statute  of  Un- 
itstions  oould  not  commence  to  ran  against  his 
title  until  the  patent  issued  in  September,  1882, 
on  the  ground  that  the  title  remained  in  the 
state  until  that  time,  ^le  land  was  surveyed 
by  virtue  of  the  Squire  Maya  headright  certifi- 
cate in  1841,  and  the  patent  finally  issued  for 
the  land  embraced  in  this  survey.  The  original 
survey  s^regated  Ae  land  from  the  public  do- 
main, and  the  state  was  ever  afterwards  power- 
less to  resame  contrcd  of  it,  and  it  having  been 
appropriated  by  virtue  of  a  valid  certificate  the 
equitable  title  was  fai  the  owner  of  the  certlfl- 
cate,  and  the  statute  of  limitation  wo«ld  mn 
against  sach  title." 

The  judgment  wUl  be  reversed,  and  the 
cause  remanded  for  a  new  trial. 

On  Appellees'  Motion  for  BAearlni^ 

[4]  From  findings  of  the  trial  court  It  ap- 
pears that  there  was  a  notation  in  pencil  on 
the  field  notes  of  the  MastMi  survey  made  May 
24,  1861,  as  follows:  "Does  not  close — error 
north  20  varas,  error  west  47  varas.  October 
8,  1861."  It  is  insisted  that  it  therefore  ap- 
peared that  the  survey  was  not  then  a  valid 
one,  and  hence  that  the  conclusion  of  the 
trial  court  that  the  statute  of  limitations  of 
ten  years  did  not  b^jln  to  run  in  ai^eUant's 
favor  until  the  survey  was  corrected  by  the 
field  notes  made  November  80,  1010,  was  cor- 
rect, because  within  the  rule  announced  In 
Von  Rosenberg  v.  Cuellar,  80  Tex.  249,  16  8. 
W.  58.  But  we  thinik  the  fact  that  the  sur- 
vey may  not  have  closed  according  to  a  cal- 
culation made  of  distances  called  for  in  its 
field  notes  wotdd  not  have  rendered  it  in- 
valid. The  calls  wrere  for  objects  spedfled 
as  <«  the  ground  at  distances  Indicated.  If 
the  objects  would  not  have  been  reached  at 
the  distances  called  for,  the  survey  would  not 
for  tbat  reason  have  been  invalid;  but  the 
distances  called  tor  would  haye  been  extended 
so  as  to  reach  the  objects  and  so  close  the 
survey. 

The  motion  is  overruled. 


DUKE  V.  HATCHER.    (Ko.  1087.) 

(Conrt  of  Civil  Appeals  of  Texas.    Texarkana. 
Oct  31,  1918.) 

1.  Appkai,  and  i^moB  «=»1170(9)— Review— 

HABlfrXSa  ElBBOB. 

In  a  suit  for  evictim  from  a  btrm,  refusal 
of  instruction  that  it  was  the  tenant's  duty  to 


procure  other  land  to  lesmn  the  damages,  or  aft- 
er having  failed  to  procure  such  land  to  seek 
other  employment.  If  error,  heli  harmless,  where 
no  complaint  is  made  of  excessive  verdict  in 
view  of  Court  of  Appeals  rule  62a  (149  S.  W.  x). 

2.  Apfeai.  and  Ebbob  9s>l068(5)— Review- 
Objections  Waived. 
Objection  that  refusal  of  instruction  was 
prejudicial,  thereby  increasing  amount  of  ver- 
dict, cannot  be  sustained,  where  appellant  does 
not  claim  on  appeal  that  verdict  is  excessive. 

Appeal  firom  District  Court,  Cass  County; 
a.  F.  O'Neal,  Judge. 

Suit  by  C.  T.  Duke  against  H.  S.  Hatcher. 
Judgment  for  defoidant,  and  plaintiff  ap< 
peals.    Affirmed. 

This  was  a  suit  by  appellant  against  ap- 
ptilee  to  recover  possession  of  a  tract  of 
land  In  Cass  county  which  appellee  claimed 
he  had  rented  of  appellant  for  the  year  1916. 
At  the  time  he  commenced  his  suit,  to  wit, 
March  30,  1915,  appellant  procured  the  is- 
suance of  a  writ  of  sequestration,  by  virtue 
of  which  he  had  appellee  evicted  from  the 
land  April  20,  1915.  By  a  cross-action 
against  appellant,  appellee  sought  a  recov- 
ery of  actual  damages  in  the  sum  of  $1,288.83 
which  he  claimed  he  suffered  by  reason  of 
appellant's  breach  of  the  alleged  rental  con- 
tract and  his  eviction  from  the  land,  and 
also  sought  a  recovery  of  $1,000  as  exemplary 
damages.  The  trial  resulted  in  a  judgment 
In  appellant's  favor  for  the  land,  and  in  ap- 
pellee's favor  for  $200  as  actual  damages  he 
was  entitled  to  recover  of  appellant. 

Api>ellee  testified  that  crops  he  had  plant- 
ed were  growing  on  the  land  at  the  time  he 
was  evicted  therefrom.  He  further  testified 
that,  had  he  not  been  evicted,  bis  part  of 
crops  he  would  have  grown  on  the  land 
would  have  been  worth,  after  deducting  the 
cost  to  him,  aside  from  the  value  of  his  own 
labor  and  that  of  members  of  his  family, 
about  $700.  He  further  testified  that  he  en- 
deavored, after  he  was  evicted,  to  rent  other 
land  to  cultivate  during  the  year  1915,  but 
could  not,  except  that  he  worked  17  days-  at 
the  rate  of  $36  a  month.  Appellee's  testimo- 
ny as  to  the  crops  he  would  have  grown  on 
the  land,  and  their  value,  if  he  had  been 
permitted  to  grow  them,  was  not  disputed  by 
any  other  testimony,  but  to  some  extent  was 
corroborated  by  testimony  admitted.  His 
testimony  as  to  efforts  he  made  to  secure 
other  land  to  cultivate  after  he  was  evicted 
and  to  secure  other  employment  seems  to 
have  been  neither  afilrmed  nor  denied  by 
other  testimony. 

The  court  instructed  the  jury  as  follows: 

"If  you  believe  from  a  preponderance  of  the 
evidence  that  the  plaintiff,  C.  T.  Duke,  entered 
into  a  contract  with  the  defendant,  W.  S.  Hatch- 
er, by  which  the  plaintiff,  O.  T.  Duke,  rented  to 
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the  defendant  about  50  acres  of  land  for  the 
year  1915,  for  which  the  defendant  waa  to  pay 
to  the  plaintiff  one-third  of  the  com  and  one- 
fourth  of  the  cotton  raised  tiiereon,  and  yon  far- 
ther believe  that  thereafter  the  plaintiff  in  vio- 
lation of  said  contract  (if  there  was  one)  <m,  to 
wit,  the  3l8t  day  of  March,  1915,  wrongfully 
caused  a  writ  of  sequestration  to  be  levied  on 
said  50  acres  of  land,  and  the  defendant  was 
wrongfully  dispossessed  of  said  land,  and  that 
by  reason  of  the  wrongful  levy  of  such  seques- 
tration he  was  unable  to  make  a  crop  during 
said  year  1915  on  said  premises,  and  that  by 
reason  thereof  he  was  damaged,  then  you  will 
find  for  the  defendant  such  damages  as  will  ret- 
sonably  compensate  him  for  his  being  deprived 
«f  the  right  to  occupy,  cultivate,  and  use  said 
premises  for  said  year  1915.  In  considering 
such  damages  for  the  wrongful  dispossession  of 
a  tenant,  you  may  take  into  consideration  the 
tenant's  part  of  the  market  value  of  the  crops 
he  wonid  reasonably  be  expected  to  raise  on  the 
premises  during  the  said  year  1916,  less  the  ex- 
penses necessary  in  planting,  cultivating,  har- 
vesting, and  marketing  the  said  crops." 

The  court  refused  the  request  of  aiq^ellant 
that  he  Instruct  the  Jury  as  follows: 

"If  you  find  from  a  preponderance  of  the  evi- 
dence that  the  defendant,  W.  S.  Hatcher,  was 
wrongfully  ejected  from  the  premises  in  contro- 
versy, by  the  plaintiff,  and  he  was  damaged 
thereby,  then  you  are  further  charged  that  it 
was  the  duty  of  the  defendant,  W.  S.  Hatcher, 
to  use  reasonable  diligence  to  procure  other  land 
upon  which  to  plant  and  make  a  crop  during 
the  year  1915  and  thereby  lessen  the  damages 
sustained,  if  any.  You  are  further  instructed 
that  if,  after  having  used  due  diligence  to  pro- 
cure olJier  land  upon  which  to  make  a  crop  dur- 
ing the  year  1915,  if  such  diligence  has  been 
shown,  the  said  defendant,  W.  8.  Hatcher,  failed 
to  procure  same,  it  was  his  further  duty  to  dili- 
g^itly  seek  such  other  employment,  and  in  esti- 
mating damages  sustained  by  the  defendant,  if 
any,  you  will  take  into  consideration  the  amount 
that  he  earned,  or  by  reasonable  diligence  could 
have  earned,  after  being  ejected  from  the  prem- 
ises in  ctmtroversy  by  virtue  of  the  writ  of  se- 
questration issued  herein." 

The  contention  on  this  appeal  is  that  the 
trial  court  erred  when  he  refused  to  give 
the  requested  special  charge  just  set  out 
above. 

C  G.  Hlnes,  of  Jefferson,  and  O'Neal  & 
Allday,  of  Atlanta,  for  appellant. 
Bartlett  &  Lincoln,  of  Linden,  for  appellee. 

WILLSON,  C.  X  (after  stating  the  facts  as 
above).  [1]  It  may  be  conceded  that  the 
measure  of  damages  applicable  to  the  case 
made  by  the  testimony  was  as  appellant 
claimed  It  to  be,  and  therefore  that  it  was 
error  for  the  trial  court  to  refuse  the  spe- 
cial charge  set  out  In  the  statement  above. 
Lott  V.  Ballew,  198  S.  W.  645;  Pressler  v. 
Warren,  57  Tex.  Civ.  App.  635,  122  S.  W. 
909;  Brooks  v.  Davis,  148  S.  W.  1107;  Smith 
T.  Milam,  148  S.  W.  298;   Miller  v.  Oil  Co., 


166  S.  W.  n82;  By.  Co.  v.  Norton,  188  S.  W. 
1011;  Ins.  Co.  v.  Griffith,  186  8.  W.  335. 
But  It  does  not  follow  that  the  Judgment 
should  therefore  be  reversed.  To  accomplish 
that  the  action  of  the  trial  court  must  not 
only  have  been  erroneous,  but  it  must  appear 
from  the  record  sent  to  this  court  that  the 
error  was  one  calculated  to  cause,  and  which 
probably  did  cause,  the  rendition  of  an  im- 
proptt  Judgment  Rule  62a  for  the  govern- 
ment of  Courts  of  Appeals  (148  S.  W.  x). 
The  only  effect  the  error  (if  It  was  one) 
could  have  had  prejudicial  to  appellant's 
rights  was  to  cause  the  Jury  to  find  In  appel- 
lee's favor  for  a  sum  In  excess  of  that  they 
otherwise  would  have  found. 

[2]  Keeping  the  testimony  In  mind,  we  do 
not  think  It  at  all  Ukely  it  had  that  effect 
And  it  seems  that  appellant  toolc  the  same 
view  of  the  matter,  for  he  does  not  complain 
here,  as  he  must  to  be  entitled  to  relief  on 
that  account,  that  the  verdict  and  Judgment 
are  excessive.  By.  Co.  v.  Stewart,  164  S. 
W.  1059;  Ky.  Co.  t.  Qoff,  148  S.  W.  673; 
By.  Co.  V.  Sears,  165  S.  W.  1003, 

The  Judgment  la  afllnned. 


McBRIDH  T.  KATTIiBAOH  et  aL    (No.  388.) 

(Court  of  C!ivil  Appeals  of  Texas.    Beaunuwt 

Dec.  28,  1918.    Rehearing  Denied 

Jan.  8,  1»19.) 

1.  TBIAI.  ^=»S5  — OtFKB  Ot   BTIDEIfCT— Evi- 
DENCB  IkADKISSIBIA  IN  PaBT. 

Offer  of  evidence  in  part  consisting  of  hear- 
say is  properly  rejected  when  offered  as  a 
whole. 

2.  JXTDOlfBNT  4=3335(3)  —  TAOAnOR  —  EVI- 

.  DENCB— STTFnOIXHOT. 

In  a  Mil  of  review  to  set  aside  a  judgmmt 
evidence  that  the  dilldren  of  defendant  in  the 
judgment  had  no  knowledge  that  defendant  bad 
been  served  with  citation  was  too  remote  to 
show  absence  of  such  service. 

8.  Process  «=>149  —  Rbturn  or  Skbticb— 
Settinq  Aside— Evidence. 
Two  witnesses  are  required  to  set  aside  a< 
deputy  sheriff's  return  on  a  service  of  citation,, 
or  one  witness  corroborated  by  strong,  dear, 
and  satisfactory  drcumstancea. 

4.   JWDOMENT  «=>336(S)   —  VAOATIOW   —  AB- 
SENCE OF  Sebvioe  —  BviDxncB  —  Scm- 

CIBNOT. 

In  a  bill  of  review  to  vacate  a  Judgment,  oa 
the  ground  tliat  citation  had  not  been  serv^ 
on  defendant,  in  order  that  negative  testimony, 
that  witnesses  did  not  know  that  the  citation 
had  been  served,  may  be  given  probative  force, 
positive  facts  that,  if  service  had  been  made, 
witnesses  would  necessarily  have  known  it, 
must  be  shown. 
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Appeal  from  Diafartot  Court,  Jefleraon 
County ;   E.  A.  McDowell,  Judge. 

BUI  of  review  by  Stephen  MoBride  against 
H.  B.  KauU>acb  and  others  to  set  aside  a 
jnogment  Judgment  tor  def^idants,  and 
plaintiff  appeals.    Affirmed. 

Davis,  Johnson,  Golden  &  Handley,  of  Dal- 
las, for  appellant 

Smith  &  Crawford  and  John  Hancock,  all 
of  Beaumont,  for  appellees. 

BROUKE,  J.  The  plaintiff,  appellant,  here, 
Stephen  HdBride,  of  Newton  county,  Tex., 
filed  a  blU  of  review  In  the  Sixtieth  district 
court  of  Jefferson  county,  numbered  13193, 
styled  Stephen  HcBrtde  t.  H.  B.  Kaulbadi  et 
al.,  seeking  to  have  canceled,  annulled,  vacat- 
ed, and  set  aside  Jadgment  against  the  said 
Stephen  McBride  entered  on  the  4th  day  of 
AprU.  A.  D.  l&U,  In  cause  No.  82771,  styled  B. 
B.  Kaulbach  v.  E.  F.  Montgomery,  W.  C. 
i«naban,  and  Stephen  McBrlde,  in  the  said 
•Sixtieth  district  court  of  Jefferson  county, 
Tex.  The  Judgment  entered  was  for  the  sum 
of  $6,030.  interest,  and  costs.  The  case  was 
tried  before  a  jury,  and  on  January  15,  1918, 
the  court  instructed  the  Jury  to  return  a  ver- 
dict for  the  defendant  H.  B.  Kaulbach.  Plain- 
tiff requested  the  court  to  submit  the  case  to 
the  Jury  on  special  Issues,  and  the  court  re- 
fused said  request.  Judgment  was  entered 
ia  favor  of  Kaulbach  and  against  McBride  on 
the  verdict  of  the  Jury.  The  case  is  now  bo- 
foie  this  court  for  consideration. 

The  first  assignment  of  error  is  that  the 
trial  court  erred  In  sustaining  the  objections 
of  defendants  to  and  In  failing  and  refusing 
to  permit  tUe  plaintiff  to  Introduce  in  evt- 
dmce  the  testimony  of  Charley.  McBride, 
Penny  McBride,  and  Susie  Lewis,  all  on  the 
question  and  issue  of  whether  or  not  the 
sheriff  of  Newton  county,  Tex.,  by  his  deputy, 
T.  H.  Hext,  served  the  said  Stephen  McBride 
with  citation  and  copy  of  petition  out  of 
cause  No.  8277,  H-  B.  Kaulbach  v.  E.  P.  Montr 
gomery  et  al..  Sixtieth  Judicial  district  court 
of  Jefferson  county,  Tex.,  as  shown  by  plain- 
tiff's bill  of  exception. 

The  propositions  under  this  asdgnment 
are: 

"(I)  The  testimony  of  adult  children  having 
to  do  with  the  bunnesa  and  affairs  of,  and  liv- 
!dk  near  and  with,  an  old  and  partially  blind 
parent,  is  admiarible  in  evidence  on  the  isafue 
M  to  whether  or  not  said  parent  was  served 
with  citation  in  a  particular  suit  in  the  dis- 
trict court;  and,  with  testimony  of  parent  that 
he  was  not  served,  raises  an  issue  of  fact  to 
go  to  the  jury. 

"(2)  Where  an  old  and  partially  blind  par- 
rot testified  that  be  was  not  served  with  cita- 
tion in  a  particular  suit,  but  the  return  of  the 
offiofr  shows  that  he  was  served,  and  the  testi- 
mony of  adult  children  having  to  do  with  the 
business  and  affairs  of,  and  living  near  and 
vitb.  said  parent,  is  to  the  effect  tliat  he  was 
Hot  served,  such  testimony  of  said  children  con- 
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stitutes  strong  corroborative  drcumstances,  cor- 
roborating the  testimony  of  the  parent  that  he 
was  not  served  in  fact  with  citation,  and  the 
testimony  should  be  admitted  as  part  of  tho . 
record,  and  the  same  should  be  submitted  to  the 
jury  to  determine  this  issue  of  service  or  no 
service." 

On  the  contrary,  it  is  urged  that,  when  any 
portion  of  testimony  offered  as  a  whole  is 
objectionable  and  inadmissible,  the  court  does 
not  err  in  sustaining  objections  to  and  in  ex- 
cluding all  of  the  testimony  offered  of  which 
said  objectionable  testimony  forms  a  part. 

It  'seems  that  the  entire  testimony  offered 
of  said  witnesses,  in  substance,  is  to  the  effect 
that  they  lived  near  S.  McBride,  and  were 
occasionally  with  him  and  read  to  him  at 
times,  and  had  a  general  knowledge  of  his 
business;  that  they  never  heard  of  his  <Mc- 
Bride's)  being  served  with  citation  issued  out 
of  the  Beaumont  case,  and  were  told  by  said 
McBride  that  be  was  never  served.  The  dep- 
osition of  Susie  McBride  contained  the  fol- 
lowing: 

"I  know  this  was  the  first  time  he  (meaning 
McBride)  ever  knew  of  the  suit  No.  8277,  H.  B. 
Kaulbach  v.  E.  F.  Montgomery,  W.  0.  Lena- 
ban,  and  S.  McBride,  because  I  came  directly 
on  to  his  house  and  asked  him  about  the  whole 
matter,  and  he  told  me  then  and  there  that  this 
was  the  first  time  be  ever  heard  of  or  knew 
anything  about  the  suit  at  Beaumont.  When  X 
went  to  my  father  about  the  matter,  he  told  me 
he  never  heard  of  the  Beaumont  suit." 

The  deposition  of  Charley  McBride  con- 
tained the  following: 

"I  never  heard  anything  about  the  suit  at 
Beaumont,  Tex.,  styled  H.  B.  Kaulbach  v.  B. 
F.  Montgomery,  W.  0.  Lenahan,  and  S.  Mc- 
Bride, until  we,  including  myself,  was  served 
with  citation  by  the  sheriff  of  Newton  coauty, 
Tez.,  in  about  August  S,  1917.  If  he  (mean- 
ing S.  McBride)  had  been  served,  I  would  have 
known  about  it.  My  father  would  have  told 
me,  and  I  know  he  was  not  served." 

The  tendered  deposition  of  Penny  McQride 
contains  the  following: 

"And  was  with  him  (meaning  McBride)  in 
February,  1911,  before  that  time,  and  since  that 
time,  and  never  heard  of  any  such  thing  as  my 
father  being  served  by  Mr.  Hext  with  a  cita- 
tion." 

[1, 21  S.  McBride  testified  that  In  1910  and 
1911  he  was  traveling  around  generally,  sign- 
ing notes  and  deeds  and  attending  to  his  own 
business.  It  appears  that  appellant  offered 
all  of  the  depositions  of  the  witnesses  Charley 
McBride,  Penny  McBride,  and  Susie  Lewis  to- 
gether, which  contained  testimony,  which.  In 
our  Judgment,  was  hearsay.  Upon  objections 
urged  by  appellee,  the  entire  deposition  of- 
fered was  excluded,  and  appellant  refused  to 
tender  only  the  remaining  portions  after 
eliminating  the  hearsay  testimony.  Wte  are 
of  opinion  that  this  testimony  was  not  ad- 
missible, and  in  our  Judgment,  when  testi- 
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Mony  contains  objectionable  parts,  the  whole 
of  such  offered  testimony  Is  inadmissible, 
and.  In  order  to  Introduce  the  admissible 
portions,  It  Is  the  duty  of  the  party  ofTerlng 
the  same  to  separate  the  good  from  the  bad 
and  to  offer  the  good  alone.  The  whole  of 
such  testimony  would  not  be  admissible. 
Robinson  v.  Stuart,  73  Tex.  267, 11  S.  W.  275; 
Cole  V.  Horton,  61  S.  W.  603;  HUl  v.  Taylor, 
77  Tex.  296,  14  S.  W.  366.  Furthermore,  we 
might  say  that  the  fact  that  his  grown  chil- 
dren knew  nothing  about  the  service  of  the 
citation  on  him  is  too  remote  and  Indefinite 
to  prove  as  a  (act  that  he  was  not  served. 
What  they  knew,  and  not  what  they  did  not 
know,  Is  what  would  tend  to  give  support  to 
the  testimony  of  their  father.  We  have  ex- 
amined the  matter  presented,  and  we  are  of 
opinion  that  there  was  no  error  in  the  action 
of  the  court  in  this  matter,  and  the  assign- 
ment Is  therefore  overruled. 

The  second  assignment  of  error  complains 
that  the  trial  court  erred  in  giving  to  the 
Jury  a  peremptory  instruction  as  follows: 

"You  are  charged  that  the  evidence  in  this 
cause  as  a  matter  of  law  fails  to  show  that 
plaintiff  is  entitled  to  recover,  and  you  are  In- 
structed to  return  a  verdict  for  the  defendant 
H.  B.  Kaulbach" 

— for  the  reason  that  the  pleadings  of  the 
parties  and  the  testimony  introduced  and 
offered  to  be  introduced  by  the  plaintiff  in 
this  case  raise  issues  of  fact  as  to  whether  or 
not  the  return  made  by  the  sheriff  of  Newton 
county,  Tex.,  by  and  through  his  deputy,  T. 
H.  Hext,  was  true  or  not,  and  whether  or  not 
Stephen  McBride  was  actually  served  with 
citation  and  copy  of  petition,  or  either  of 
them,  in  case  No.  8277,  H.  B.  Kaulbach  t. 
E.  r.  Montgomery  et  al.,  Sixtieth  Judicial 
district  court,  Beaumont,  Tex. ;  and  whether 
or  not  the  said  notes  sued  on  by  H.  B.  Kaul- 
bach in  said  cause  No.  8277  were  signed  by 
Stephen  McBrlde  or  by  his  authority;  and 
whether  or  not  the  right  of  said  Stephen  Mc- 
Bride to  pursue 'his  remedy  herein  by  bill  of 
review  is  barred  by  the  statutes  of  limita- 
tion; and  said  issues  of  fact  should  have 
been  submitted  to  the  Jury  for  determina- 
tion. 

The  propositions  under  this  assignment 
are: 

"Where  it  appears  that  the  return  on  the 
citation  shows  service  on  a  defendant  in  a  suit 
and  judgment  by  default  was  taken,  but  said 
defendant  testifies  that  he  was  never  served  and 
knew  nothing  about  the  suit  or  the  transactions 
covering  the  subject-matter  of  the  suit,  and 
where  it  further  appears  that  the  officer  making 
the  return  lived  for  many  years  during  his 
childhood  near  the  defendant  and  has  known 
said  defendant  since  said  time,  and  yet  such 
officer  does  not  remember  to  have  ever  served 
said  defendant  with  citation  in  the  particular 
suit  mentioaed  or  in  any  other  suit— such  condi- 
tions and  facts  constitute  strong  corroborative 
circumstances  supporting  the  testimony  of  tfao 


party  daiminy  and  testifying  that  he  was  not 
served,  and  the  issue  of  service  or  no  service 
should  be  submitted  to  the  jury  for  determina- 
tion. 

"Where  a  party,  in  a  bill  of  review  seeking  to 
set  aside  judgment  by  default  on  notes  alleged 
to  have  been  executed  by  him,  denies  that  he 
was  served  with  citation  or  notice  of  said  suit, 
and  denies  under  oath  the  execution  of  said 
notes  by  himself  or  by  his  authority,  and  gnn 
testimony  in  support  of  his  sworn  plea,  the  ii- 
sue  of  a  meritorious  defense  to  said  original 
suit  is  raised,  and  such  issue  should  be  submit- 
ted to  the  jury." 

And  also: 

"Limitation  wiU  not  begin  to  run  against  the 
right  of  a  party  to  file  and  prosecute  a  bill  of 
review  until  he  knew  that  a  cause  of  action 
existed." 

On  the  contrary,  it  Is  urged  that  two  wit- 
nesses are  required  to  set  aside  an  officer's 
return,  or  one  witness  corroborated  by  strong, 
clear,  and  satisfactory  dpcumstances ;  and 
that  the  witness  S.  McBride,  who  testified 
that  he  was  not  served  with  citation  in  the 
year  1911,  is  not  corroborated  by  strong, 
clear,  and  satisfactory  circumstances  by  the 
testimony  of  his  adult  children,  who  reside 
in  the  same  community,  to  the  effect  that 
they  liad  a  general  knowledge  of  their  fath- 
er's business,  had  read  for  him  at  times  and 
were  occasionally  with  him,  and  did  not  know 
and  had  never  heard  of  their  father  being 
served  with  citation,  and  that  during  said 
time  their  father  •  was  traveling  over  the 
country  generally  and  attending  to  his  own 
business' and  ^ning  notes,  etc.;  and  farther 
that  the  trial  court  did  not  err  in  instructing 
the  Jury  to  return  a  verdict  for  the  appellee, 
because,  under  the  facts  admitted  and  the 
excluued  testimony,  had  it  been  admitted,  the 
verdict  is  supported  by  an  overwhelming  pre- 
ponderance of  the  testimony  and  no  other 
verdict  would  be  permitted  to  stand. 

The  officer's  return  of  the  citation  shows 
that  a  copy  of  citation  and  a  certified  copy  of 
plaintiff's  original  petition  was  delivered  to 
S.  McBride  in  Newton  county  on  February 
18,  1911,  by  T.  H.  Hext,  Deputy  Sheriff.  T. 
H.  Hext  testified: 

"I  made  this  return  and  it  speaks  the  truth. 
As  to  whether  I  delivered  said  citation  address- 
ed to  S.  McBride  to  any  other  person  except 
himself,  I  answer  tliat  I  did  not.  I  delivered 
as  stated  in  my  return  on  the  citation  to  S. 
McBride.  I  never  made  a  retnm  of  a  dtation 
while  I  was  serving  as  deputy  sheriff  of  New- 
ton, Tex.,  stating  that  I  had  served  a  defendant 
in  person  with  citation,  when  in  truth  and  in 
fact  1  did  not  do  so. 

"The  notary  public  taking  my  deposition  has 
shown  me  a  letter  dated  March  72,  1911,  writ- 
ten from  Newton,  Tex.,  as  follows: 

"  'Mr.  Geo.  D.  AndersMt,  Beaumont,  Texas : 
Yours  of  the  20th  to  hand  and  in  reply  will  say, 
we  served  those  dtatlons  immediately  after 
we  received  them,  and  send  you  our  returns. 
Got  service  <m  all  three  <tf  the  men  named,  E. 
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F.   MoiitKoiiiiei7>  aad  W.  O.  T^Miehan,  8.  Mc 
Bride. 

"  '^Hianking  70a  for  past  favora,  we  ate 
"  'Yonr  friend,  T.  H.  Hext,  Deputy.' 

"I  -wrote  this  letter,  and  the  facts  stated  in 
said  letter  are  tru^  I  signed  the  letter  my- 
self." 

[3]  The  autborltles  seem  to  be  In  support 
of  tbe  proposition  ttiat  two  witnesses  are  re- 
quired to  set  aside  an  officer's  return,  or  one 
witness  corroborated  by  strong,  dear,  and 
satisfactory  drcnmatances.  Randall  v.  Col- 
lins. 58  Tex.  231 ;  Gatlln  v.  Dlbrell,  74  Tex. 
38,  11  S.  W.  908;  Swearingen  v.  Swearlngen, 
193  S.  W.  442;  Connell  v.  Galllgher,  36  Neb. 
749.  55  N.  W.  232;  Matchett  v.  LleWg,  20  S. 
D.  169,  105  N.  W.  170;  Qodshalk  v.  Mar- 
tin, 200  S.  W.  535.  Our  Supreme  Court,  In 
the  case  of  Randall  v.  Golllns,  supra,  said 
that  there-  ^onld  be  two  witnesses,  or  one 
witness  with  strong  corroborating  circum- 
stances, and  In  the  case  of  Swearingen  v. 
Swearingen,  the  Court  of  Clrll  Appeals  said: 

"Tbe  evidence  mast  be  clear  and  satisfactory ; 
al.<K>,  that  there  should  be  two  witnesses,  or  one 
witness  with  atrcHig  corroborating  evidence." 

In  the  case  of  Plerce-Fbrdyce  Oil  Co.  r. 
Staley,  190  S.  "Wl.  814,  there  is  a  very  clear 
dlscussi<m  of  the  proposition.  The  court 
says: 

"Ttat  part  of  the  opinion,  that  evidence  to 
set  aside  a  judgment  must  clearly  and  satis- 
factorily contradict  the  sherilFB  return,  seems 
to  be  the  general  rule,  without  any  opposing 
authority  that  we  are  ahle  to  find,  in  other  ju- 
risdictioas.    •    •    • 

"Tbe  Supreme  Court  said,  relative  to  the  im- 
peachmeot  of  the  return  of  citation:  'It  is  not 
like  an  ordinary  issue  of  fact,  to  be  determined 
by  a  mere  preponderance  of  testimony.'  We  ad- 
mit, of  course,  that  the  obligation  of  the  rule 
would  not  require  uncontradicted  proof,  and, 
necessarily,  It  is  hard  to  determine  and  enun- 
ciate just'  what  quantum  of  proof  would  meet 
the  mie  ao  as  to  demonstrate  an  equitable  ap- 
plication to  a  record  except  one  of  exclusion." 

From  what  has  been  quoted  above,  it  will 
be  seen  that  all  of  the  authorities  uniformly 
support  tbe  proposition  that  a  mere  prepon- 
derance of  the  testimony  is  insufficient  to  set 
aside  an  officer's  return,  but  the  evidence 
must  be  certain,  clear,  satisfactory,  and  con- 
vincing, with  no  imcertalnties  and  with  no 
presumptions  in  support  of  same.  It  does  not 
require  that  the  proof  be  beyond  a  doubt,  nei- 
ther will  uncertain  and  unsatisfactory  cir- 
cumstances raising  a  doubt  or  suspicion  be 
sufficient  to  corroborate  a  witness  who  con- 
tradicts the  officer's  return.  The  rule  of  law 
beine  as  above  stated,  the  facts  In  ttie  In- 
stant case,  after  being  inquired  Into,  will 
show  that  the  witness  S.  McBride,  who  Is  83 
years  of  age  and  blind  and  bedridden  for 
two  years,  testifies  that  seven  years  ago  he 
was  not  served  with  citation.  At  that  time 
he  was  active  and  was  traveling  over  thej 


couAtry  attehdlog  to  his  own  busineM  and 
signing  deeds,  notes,  etc.  In  the  same  com- 
mnnity  with  him  resided  his  three  grown 
children,  who  testify  that  they  had  a  general 
knowledge  of  their  father's  business,  read 
papers  for  him  at  times,  but-  IJiey  were  only 
occasionally  with  him,  and  that  they  did  not 
know  of  such  service  of  citation  and  had 
never  beard  of  same.  These  are  the  only 
circumstances  offered,  save  and  except  the 
fact  that  tbe  deputy  sheriff,  Hext,  had  no  in- 
dividual recollection  of  making  tbe  service. 
Hext  did  testify  that  be  made  the  return  and 
wrote  a  letter  within  a  few  days  after  the 
return,  and  that  the  facts  stated  in  tbe  re- 
turn and  the  letter  were  true. 

In  the  case  of  Plerce-Fordyce  Oil  Co.  v. 
Staley,  supra,  a  like  question  was  under  dis- 
cussion, and  the  court  says: 

"Homer  Evans,  tlie  constable  of  Staley's  pre- 
cinct in  Wilbarger  county,  though  he  had  no 
independent  recollection  of  the  fact  of  personal 
service  upon  the  defendant  Staley,  positively 
testified  that  it  was  his  official  signature  to 
the  return  on  the  citation,  and  that,  as  con- 
stable, he  personally  served  all  papers.  It  is 
clearly  deduced  from  his  testimony  that  from 
those  facts  he  knew  that  he  served  the  writ 
and  made  the  return  thereupon;  otherwise, 
his  signature  thereto  would  not  have  been  in 
existence.  Without  citing  the  authorities  on 
evidence,  this  is  clearly  original  and  probative 
testimony  of  the  fact  recited  in  tbe  instrument." 

[4]  Therefore,  in  our  Judgment,  In  order 
for  negative  testimony  of  this  character  to  be 
given  any  probative  force,  it  is  necessary,  In 
conuection  therewith,  to  offer  positive  facts 
showing  that  had  the  service  been  made  the 
witnesses  would  necessarily  have  known  it, 
and  In  our  judgment  it  is  not  suffldHit  that 
they  might  have  known  of  it,  or  that  they 
would  probably  have  known  It. 

The  Supreme  Court,  Judge  Gould  deliver- 
ing the  opinion,  in  the  case  of  Randall  v. 
Collins,  supra,  used  the  following  language: 

"Leaving  out  of  view  the  evidence  corroborat- 
ing the  return,  we  are  of  opinion  that  the  evi- 
dence tending  to  show  that  Collins  was  not  cit- 
ed falls  short  of  what  the  law  requires  in  such 
cases.  In  effect  that  evidence  amounts  to  this : 
That  the  officer  by  whom  the  service  purports 
to  have  been  made — testifying  twice,  eight  and 
nine  years  after  the  transaction — at  first  could 
not  recollect  any  such  service,  and  because  he 
kept  memoranda  of  his  official  acts,  and  had 
none  of  this,  and  further  because  by  agreement 
with  his  principal  (an  agreement  which  he  act- 
ed on)  he  was  not  to  execute  process  in  that 
part  of  the  county,  he  did  not  believe  that  the 
process  was  served  by  hiin.  Subsequently,  how- 
ever, his  memory  having  been  refreshed,  he 
changes  his  opinion,  and  admits  having  some 
recollection  of  serving  some  process  on  Collins. 

"The  sheriff  testifies  to  the  same  agreement, 
and  further  that  he  required  his  deputies  to  re- 
port their  official  acts  to  him,  and  he  kept  a 
record  of  all  such  acts  in  a  book,  but  found  no 
record  of  such  service.  To  this  it  is  to  be  add- 
ed that  Collins  was  a  man  of  prudence  and 
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(ood  busineas  knowledge  and  habits,  one  likely 
to  know  and  avail  himself  of  the  defense  that 
he  liad  not  been  sued  in  time  to  bind  him'  as 
indoner.  Beyond  this  there  is  nothing  else. 
These  are  circumstances  which  might  throw 
some  doubt  or  suspicion  on  the  question  of  serv- 
ice, but  they  are  circumstances  insufficient  to 
establidi  satisfactorily  that  Collins  was  not 
served. 

"Even  prudent  men-  and  officers  are  liable  to 
forgetfulness  and  negligence;  and  if  the  judg- 
ments of  our  courts  may  be  set  aside,  after  hav- 
ing stood  for  years,  on  such  evidence,  there  will 
Indeed  be  do  end  to  litigation,  no  certainty  ar- 
rived at  by  an  adjudication.  This  is  a  case 
where  the  jury  have  erred  in  matter  of  law, 
and,  notwithstanding  this  is  the  third  verdict, 
we  think  that  the  judgment  should  be  reversed 
and  remanded." 

We  are  of  opinion  that  the  case  of  Kemp- 
ner  v.  Jordan,  7  Tex.  Civ.  App.  275,  26  S.  W. 
870,  does  not  support  appellant's  proposition. 
The  assignment  1b  overruled,  aud,  after  a 
oareful  examination  of  the  record,  we  are 
of  opinion  that  the  case  has  been  correctly 
tried,  and  that  the  court  committed  no  error, 
and  therefore  the  judgment  of  the  court  be- 
low is  in  all  things  aflarmed. 


TEXAS  &  P.  RT.  CO.  et  aL  ▼.  DUFF. 

(No.   8126.) 

(Court  of  Civil  Appeals  of  Texas.    Dallas.    Dec. 

7,  1918.     Rehearing  Denied  Jan.  11, 

1919.) 

1.  JUDOUENT  4=3443(1)— BlQUITABIJ:  RKUBP— 

Power  op  Goubt. 
District  courts  may  grant  relief  against  a 
judgment  by  re-examining  the  cage  on  its  merits, 
when  it  appears  that  the  judgment  has  been 
obtained  by  fraud,  mistake,  or  accident  without 
any  want  of  diligence  on  the  part  of  the  person 
against  whom  rendered. 

2.  JuDOVBNT  <g=»335(3),  966(5)— Biu.  of  Re- 
view—Gbounds  fob  Relief— Evidence. 

In  bill  of  review,  seeking  a  revision  and 
cancellation  of  a  judgment  for  personal  inju- 
ries held  that  issues  presented  had  been  decided 
in  suit  for  damages. 

8.  New  Tbiai.  «s>104(l)— Newlt  Disooteb- 
ED  Evidence. 
New  trials  are  not  to  be  paiJmi  upon  newly 
discovered  evidence  which  is  merely  cumulative. 

4.  JuDOMXNT  «=>335(2)— Bnx  OF  Review— 
CuHULATivB  Evidence. 

The  principle  that  new  trial  will  not  be 
granted  upon  newly  discovered  evidence  which 
is  merely  cumulative  applies  to  a  bill  of  review, 
seeking  a  review  and  cancellation  of  judgment 
after  term  time. 

5.  Judgment  <s=>514— Coixatebal  Attack— 
Fraud. 

A  judgment  cannot  be  questioned  for  fraud 
in  its  procurement  in  an  independent  suit  be- 


tween the  same  parties,  whea  the  judgment  wu 
entered  after  due  notice  and  upon  evidence  of- 
feted  pro  and  con. 

Appeal  trom  District  Court,  Van  Zandt 
County ;  J.  R.  Bond,  Judge. 

Bill  of  review  by  the  Texas  &  Padflc  Rail- 
way Company  and  others,  seeking  a  rerlsion 
and  cancellation  of  a  judgement  rendered 
against  the  Railway  Company  and  In  favor 
of  R.  D.  Duff.  BiU  dismissed,  and  plaintiffs 
appeal.    Affirmed. 

F.  H.  Freudergast,  of  Marshall,  and  J.  A. 
Germany,  of  Wichita  Falls,  for  appellantg. 

Wynne,  Wynne  &  Gllmore,  of  Wills  Point, 
for  appellee. 

TALBOT,  J.  The  appeUee,  R.  U  Duff,  on 
Februai^  26,  1916,  brought  suit  in  the  dis- 
trict court  of  Van  Zandt  county  against  the 
appellant  the  Texas  &  Pacific  Railway  Com- 
pany, to  recov»  damages  for  personal  in- 
juries received  as  a  result  of  the  negllgeace 
of  the  appiellant  This  suit  was  numbered 
3689,  and  the  pleadings  and  proof  of  the  ap- 
pellee therein  showed  that  he  was  standing 
near  the  appellant  railroad  track  at  a  public 
crossing  when  a  frei^t  train  of  appellant 
passed,  and  that  a  lump  of  coal  fell  or  was 
thrown  from  the  tender  of  the  engine  draw- 
ing the  tradn,  struck  him  on  or  near  the 
shoulder,  knocked  him  down,  and  dislocated 
his  bip  and  otherwise  injured  him.  The  ap- 
pellant railway  company  pleaded,  among  oili- 
er things  not  necessary  to  state,  the  general 
issue,  and  specially,  in  substance  and  effect, 
that  appellee's  injuries  were  feigned  and  his 
suit  for  damages  fraudulent  The  case  was 
tried,  and  on  August  10,  1916,  a  Jury  ver- 
dict in  favor  of  appellee.  Duff,  for  the  sum  o( 
^,000  was  rendered,  and  Judgment  there- 
upon duly  entered.  Later  tills  Judgment, 
according  to  the  pleadings  of  the  appellants, 
was  affirmed  on  appeal  (196  S.  W.  1169)  and 
writ  of  error  denied  by  the. Supreme  Court 
On  March  2,  1918,  the  appellant  herein  thej 
Texas  &  Pacific  Railway  Company,  joined 
by  R.  H.  Stewart  and  J.  Dabney  Day,  sure- 
ties on  the  supersedeas  bond,  given  by  said 
railway  company  in  its  appeal  trom  th« 
Judgment  rendered  on  said  cause  No.  36S)^ 
and  J.  tt.  Lancaster  and  Pearl  Wright,  as 
ceivers  of  appellant  railway  company,  filed 
the  district  court  of  Van  Zandt  county  a  bl 
of  review,  seeldng  a  revision  and  cancellatii 
of  the  Judgment  rendered  in  said  cause  Ni 
3689,  and  an  injunction  restraining  the  ei 
forcement  and  collection  of  said  Judgmend 
This  relief  was  asked  upon  allegations  charfl 
ing,  in  substance,  that  appellee,  Duff,  nl)ege( 
in  his  suit  No.  3689  for  damages,  that  prti 
to  the  accident  resulting  in  the  injuries  ( 
which  he  complained  he  had  been  a  stroni 
able-bodied  man,  capable  of  doing  any  kin 
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of  wort:,  bnt  that  since  the  accident,  on  ac- 
count of  Injuries  to  bis  hip  and  other  In- 
juries received  at  that  time  he  was  a  con- 
finued  cripple;    that  upon  the  trial  of  said 
cause  appellee  procured  and  introduced  false 
evidence  to  prove  the  allegations  of  his  pe- 
tition, and  testified  falsely  himself  as  to  the 
extent  of  his  injuries  and  as  to  the  prerions 
condition  of  his  hip;   that  he  testified  that 
he  had  never  suffered  a  dislocation  of  his 
hip  prior  to  the  time  of  the  accident  in  ques- 
tion ;  that  he  never  had  any  trouble  with  his 
lilp  or  back  t>efore  that  time ;  that  while  he 
could,  at  the  date  of  the  trial,  walk  without 
his  crutch  and  the  brace  on  his  hip  "some 
piece"  without  falling,  provided  he  walked 
"right  straight  and  easy"  and  did  not  put 
too  much  weight  on  his  leg,  yet  "If  he  made 
any  kind  of  a  turn  he  would  go  down" ;  that 
the  gravamen  of  appellee's  "cause  of  action 
was  an  initial  dislocntlon  of  the  hip  of  which 
he  complained,   and   that   the  effect  of  his 
testimony  and  all  thereof  was  that  prior  to 
the  injury  his  hip  was  sound,  and  that  he 
never  suffered  any  Inconvenience  therefrom, 
or  a  dislocation  thereof  prior  to  the  acci- 
dent";    that  all  of  the  testimony  given  by 
appellee  himself  and  introduced  at  his  in- 
stance was  in   support  of  that  theory  and 
contention ;  that  appellant  has  reason  to  and 
does  believe,  and  avers  the  fact  to  be,  that 
said   "teatlmony  was  perjured  and  false"; 
that  appellee  knew  at  the  time  it  was  given 
that  it  was  false,  and  that  it  was  given  for 
the    frandnlent    purpose   of    deceiving    the 
court   and   Jury  to  the  end   that   appellee 
might  procure  a  false  and  fraudulent  verdict 
from   the  Jury   against  appellant;    that  in 
truth  and  in  fact  there  was  no  initial  dislo- 
cation of  the  Idp  as  the  result  of  the  acci- 
dent alleged  to  have  occurred,  but  that  said 
hip  was  unnatural,  and  had  been  for  a  num- 
ber of  years  at  least,  and  probably  during 
appellee's  entire  life,  to  the  extent  that  he 
could  at  will  throw  the  same  out  of  place  or 
Joint  and  replace  the  same  without  pain  or 
inconvenience.    The  appellants  further  allege 
In  their  bill  of  review  the  Investigation  and 
efforts  made  before  the  trial  of  appellee's 
suit  for  damages  to  obtain  information  as  to 
the  canse  of  the  accident  complained  of,  the 
result  thereof,  and  of  api>ellee'8  physical  con- 
dition prior  thereto.    It  is  then  alleged  that 
appellant  was  wholly  unable  to  learn  any 
fact  upon  which  to  base  the  conclusion  that 
appellee  bad,  prior  to  the  injury  complained 
of  {n  said  damage  suit,  any  trouble  with  his 
hip,  or  that  the  same  was  abnormal  in  any 
re^>ect«  and  that  appellants  had  no  knowl- 
edge at  the  time  of  the  trial  of  any  fact 
leading  to  that  condnaion,  bnt  that,  <hi  the 
contrary,  all  the  information  procured  was  to 
the  effect  that  prior  to  the  alleged  accident 
appellee's  Itip  was  normal,  and  had  never 
then  been  out  of  place.    It  is  further  alleged 
that  Immediately  after  the  trial  of  appellee's 


said  suit  tor  damages,  appeliaht  proceeded 
to  make  investigation  into  the  truth  of  the 
testimony  of  appellee,  "of  whidi  it  had  no 
information  prior  to  the  trial,  and  none  at 
the  trial,  save  and  except  logical  inferenc- 
es,", by  employing  one  E.  A.  Long  to  learn, 
If  possible,  the  truth,  to  the  end  that  it  pro- 
cure Justice ;  that  said  Long  did  procure  in- 
formation which  confirmed  appellant's  belief 
that  the  said  testimony  of  ai^)ellee  was  false 
and  fraudulent;  that  thereafter  it  employed 
one  Hiram  Apel  to  make  farther  and  a  more 
thorough  investigation,  and  that  he  procured 
the  affidavits  of  numerous  persons  to  Ote  ef- 
fect that  appellee  Duff  had,  on  many  occa- 
sions, exhibited  his  ability  to  dislocate  the 
hip  charged  to  have  been  injured  in  the  ac- 
cident in  question  with  scarcely  any  effort 
and  wlkolly  without  pain. 

Upon  the  presentation  of  appellant's  bill 
and  application  Hon.  Joel  R.  Bond,  Judge  of 
Eighty-Sixth  Judicial  district  of  Texas,  in 
vacation,  granted  and  directed  the  issuance 
of  the  injunction  prayed  for  upon  aiH>llcant8 
giving  bond  in  the  sum  of  $12,000,  payable 
and  conditioned  as  required  by  law.  On 
April  4,  1918,  appellee.  Duff,  filed  a  motion 
to  dissolve  the  injunction  granted,  and  pray- 
ed that  appellant's  bill  be  dismissed.  On 
hearing  in  chambers  appellee's  motion  and 
prayer  were  granted,  the  injunction  dissolv- 
ed, and  the  bill  dismissed.  From  this  action 
of  the  court  this  appeal  is  prosecuted. 

The  appellants  contend:  (1)  That  "the 
court  erred  in  dissolving  the  injunction  be- 
cause the  allegations  in  the  bill  and  exhibits 
showed  a  fraud  had  been  committed  and  the 
injury  would  be  irreparable";  (2)  that  "the 
court  erred  in  dismissing  the  bill  and  not 
continuing  the  same  over  for  hearing  on  its 
merits."  To  these  contentions  appellee  re- 
plies: (1)  That  the  Issues  presented  in  ap- 
pellant's bill  of  review,  whether  or  not  ap- 
pellee was  a  contortionist  and  could,  before 
the  accident  and  trial  of  the  original  suit, 
titrow  the  alleged  injured  lilp  out  of  Joint 
and  replace  it  at  will,  and  tliat  he  had  false- 
ly testified  that  he  had  not  suffered  a  dlslor 
cation  of  said  hip  prior  to  the  accident  com- 
plained of,  were,  upon  pleadings  and  evir 
dence  raising  those  issues,  tried  and  detel^ 
mined  against  appellant  on  the  trial  of  said 
suit,  and  could  not  be  raised  and  opened  up 
on  alleged  newly  discovered  evidence,  es- 
pecially when  such  evidence  wonld  be  mere- 
ly cumulative;  (2)  that  because  of  appellants' 
negligence  in  failing  to  discover  the  alleged 
newly  discovered  evidence  before  the  trial 
of  the  original  suit  for  damages  or  in  time  to 
present  in  the  district  court,  during  the  term 
at  which  the  Judgment  now  sought  to  be  set 
aside  was  rendered,  a  motion  for  a  new 
trial  based  upon  such  evidence,  appellants 
cannot  maintain  this  proceeding,  and  there- 
fore the  court  did  not  err  in  dissolving  the 
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temporal^  injonctlon  and  dismissing  the  bill 
of  review. 

[1]  The  law  Is  well  setQed  in  this  state 
"that  the  district  coarts  in  the  exercise  ot 
their  equitable  powers  may  grant,  by  reex- 
amining the  case  on  its  merits,  such  relief 
as  equity  and  jostiee  may  demand  when  it 
is  made  to  appear  that  a  Judgment  has  been 
obtained  by  fraud,  mistake,  or  accident 
without  any  want  of  diligence  on  the  part  of 
the  person  against  whom  rendered."  This 
general  rule  does  not  seem  to  be  denied  by 
the  appellee,  but,  as  Indicated,  he  contends, 
in  effect,  that  the  pleadings,  evidence,  and 
charge  of  the  court  in  the  original  suit  for 
damages  show  that  the  issue  raised  in  ap- 
pellant's bUl  of  review  was  presented  and 
decided  in  said  original  suit,  and  that  appel- 
lants, because  of  their  lack  of  proper  dlU- 
eeoce,  are  not  entitled  to  relief  in  equity. 

[2]  We  have  arrived  at  the  conclusion  that 
the  court  did  not  err  In  dissolving  the  in- 
junction and  dismissing  the  bUl.  In  reach- 
ing this  conclusion  we  have  not  been  unmind- 
ful of  the  fact  that  the  rule,  which  denies 
to  a  party  the  right  to  relltlgate  a  matter 
once  in  controversy  and  decided  by  a  court 
having  Jurisdiction,  assumes  that  there  has 
been  a  trial  In  which  the  respective  parties 
have  had  an  opportunity  to  fully  present 
their  claims,  and  that  It  was  said  in  McMur- 
ray  v.  McMurray,  67  Tex.  665,  4  S.  W.  357, 
that  the  rule  ought  not  to  be  given  appllca- 
tlcxi  when  it  Is  clearly  made  to  appear  that 
one  party  has,  by  his  own  false  evidence, 
knowingly  given,  or  by  the  evidence  of  oth- 
ers by  blm  introduced  and  known  to  be  false, 
obtained  a  Judgment  against  his  adversary 
which  gives  to  him  something  which  truth 
and  Justice  would  deny.  That  the  issue  rais- 
ed In  appellant's  bill  of  review  was  present- 
ed and  decided  in  appellee's  suit  for  dam- 
ages Is,  we  think,  manifest.  Appellee's  claim 
for  damages,  as  set  forth  In  his  petition  In 
the  original  damage  suit,  was  based  upon 
the  alleged  fact  that  through  the  negligence 
of  the  appellant  the  Texas  &  Pacific  Ball- 
way  Company  a  lump  of  coal  fell  from  one 
of  its  passing  trains  and  struck  appellee 
while  he  was  standing  near  the  railroad 
track  at  a  public  crossing;  that  the  blow 
knocked  him  down,  causing  his  hip  to  strike 
a  piece  of  coal  lying  on  the  ground,  dislo- 
cating the  hip  and  otherwise  injuring  him. 
Among  other  defenses  the  appellant  railway 
company  pleaded,  in  effect,  that  appellee  was 
not  struck  and  his  hip  dislocated  in  the  man- 
ner alleged  by  him,  and  that  his  alleged  in- 
juries were  feigned,  and  his  suit  brought  for 
the  purpose  of  defrauding  the  railway  com- 
pany. Upon  the  issue  thus  drawn  the  par- 
ties went  to  trial,  and  the  allegations  of  ap- 
pellee's petition  sustained  by  bis  own  testi- 
mony and  the  testimony  of  other  vrltnesses. 

In  relating  the  nature  of  his  injuries  and 
the  consequences  thereof  appellee  testified 


that  as  a  result  of  being  struck  by  ibe  lump 
of  coal  which  feU  from  the  railway  com- 
pany's train  his  shoulder  and  breast  were 
Injured  and  his  hip  dislocated ;  that  when 
be  was  knocked  down  his  hip  struck  a  piece 
of  coal  lying  on  the  ground;  that  he  dlaoov- 
ered  the  dislocation  of  his  hip  and  reduced 
it  by  manipulation  and  pressure  with  hit 
hands;  that  the  aocldont  occurred  about  7 
or  8  o'clock  4n  the  evening,  and  that  after 
he  replaced  his  hip  he  started  home,  distant 
about  six  miles,  in  company  with  his  father- 
in-law  and  brother-in-law,  reaching  there  a 
little  before  daylight ;  that  on  big  way  home 
his  hip  came  out  of  Joint  and  was  replaced 
16  or  18  times  in  walking  the  first  four  miles, 
and  that  he  thought  it  came  out  of  Joint  16 
times  while  walking  the  last  two  miles  of  the 
distance.  The  foregoing  testimony  of  the 
appellee.  Duff,  as  to  his  being  stmck  by  a 
lump  of  coal  falling  from  the  railway  com- 
pany's train  and  resulting  in  the  dislocatioa 
of  his  hip  is  corroborated  by  the  testimony 
of  J.  L.  Phillips,  appellee's  father-in-law, 
and  in  some  degree  by  his  brother-in-law. 
There  was  also  testimony  offered  in  the  trial 
of  the  original  damage  suit  to  the  effect  that 
appellee.  Duff,  prior  to  being  struck  by  the 
lump  of  coal  which  fell  from  the  railway 
company's  train,  was  a  strong  healthy  man, 
capable  of  doing  hard  work,  and  had  never 
complained  of  anything  being  the  matter 
with  his  hip  Joint. 

The  railway  company,  In  the  trial  of  thi- 
said  original  suit  for  damages,  offered  testi- 
mony to  show  tliat  appellee  was  not  struck 
by  a  lump  of  coal  burled  from  its  train,  or. 
If  be  was,  that  his  hip  was  not  dislocated 
thereby,  and  that,  if  injured  at  all,  the  in- 
jury was  very  slight.  It  also  called  several 
physicians  as  expert  witnesses,  whose  tes- 
timony was  to  the  effect  that,  if  appellee  suf- 
fered an  Initial  dislocation  of  the  hip  Joint 
as  a  result  of  the  lump  of  coal  striking  him. 
it  was  practically  impossible  for  blm  to  have 
replaced  or  reduced  It  as  he  said  he  did.  In 
this  connection  Drs.  Brandon,  Coeby,  and 
Cox  testified,  in  substance,  that  there  is  a 
condition  of  the  hip  joint  that  is  called  a 
hereditary  dl8lo<ytion,  that  is,  a  condition 
which,  perhaps,  comes  from  birth,  where  the 
Joint  is  not  properly  developed  and  the  liga- 
ments are  not  properly  developed  or  are 
elongated,  producing  what  is  called  an  ha- 
bitual dislocation  or  partial  di^ocation,  in 
which  condition  a  man  can  put  his  Joints  In 
or  out  at  will ;  that  it  is  common  to  find  r>eo- 
ple  who  can  dislocate  ▼arions  Joints  in  Om 
body  at  will;  that  If  a  man  can  Uirow  the 
hip  joint  out  at  will  the  main  ligament  that 
holds  it  in  place  necessarily  must  be  elongat- 
ed so  it  will  stretch,  and  that  It  is  not  true 
that  if  a  man  has  a  hip  Joint  of  that  kind  h<^ 
could  not  bear  any  wel^tt  on  it;  that  thf 
hip  joint  is  the  most  important  Joint  and 
strongest  in  the  human  body. 
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I>r.  Carroll  testUed  that  the  first  time  be 
met  the  ai^ienee  was  about  two  weeks  prior 
to  tbe  date  of  the  trial  of  the  case,  and  that 
he  then  made  an  examination  of  him;  that 
appellee's  hip  at  the  time  he  began  the  exam- 
ination was  not  dislocated,  but  that  subse- 
quently it  became  dislocated;  that  from  the 
complete  examination  made,  It  was  his  opin- 
ion that  the  dislocation  occurred  from  ap- 
pellee "putting  pressure  on  tbe  foot  and 
twisting  his  body,  throwing  the  bead  at  the 
bone  oat  of  the  cavity."  He  further  said 
that  it  was  his  opinion  that  appellee  could 
throw  his  hip  joint  out  at  will.  At  the  re- 
quest of  the  appellant  railway  company  the 
conrt,  eyldently  In  recognition  of  the  issue, 
raised  by  tbe  pleadings  and  evidence  tbat 
appellee's  hip  joint  was  not  dislocated  as  a 
result  of  the  failing  of  the  coal  upon  him, 
charged  the  Jury  to  the  effect  that,  if  they 
believed  from  the  evidence  that  appellee  had 
suffered  an  injury  to  his  hip  i>rlor  to  the 
accident  in  question,  and  that  such  injury 
resulted  directly  in  the  condition  bis  Wp 
was  in  at  the  time  of  the  trial,  or  that  if 
they  believed  from  the  evidence  that  the 
condition  of  his  hip  was  tbe  result  of  nat- 
ural causes,  appellee  could  not  recover. 

The  basis  for  equitable  relief  in  tbe  pres- 
ent proceeding  of  appellants  is,  in  substance, 
that  subsequent  to  tbe  trial  and  judgment 
rendered  In  the  original  damage  suit,  they 
have  discovered  testimony  of  which  they 
were  unavoldaUy  ignorant  before  and  at 
tbe  time  of  tbe  trial  of  said  suit  that  shows 
that  tbe  appellee  In  said  trial  falsely  testi- 
fied that  he  bad  never  bad  any  trouble  with 
bis  lilp,  and  had  never  suffered  a  disloca- 
tion of  his  hip  Joint  prior  to  the  accident  In 
which  he  claims  it  was  injured,  whereas,  in 
trnth  and  in  fact  he  was  before  and  at  the 
time  said  accident  occurred,  as  shown  by 
said  newly  discovered  testimony,  a  contor- 
tionist, and  could  and  had  on  numerous  occa- 
sions thrown  bis  hip  joint  out  of  place  and 
replaced  It  without  pain  or  injurious  conse- 
quences. 

In  support  of  this  theory  and  contention, 
aiqtellants  attached  to  their  petition  for  the 
relief  prayed  for  separate  affidavits  of  15  or 
16  persons.  In  which  each  of  them,  or  the 
most  of  them,  severally  deposed,  in  efTect, 
that  he  bad  seen  Duff  prior  to  tbe  date  of 
his  alleged  Injury  throw  his  shoulder,  wrist, 
and  fingers  out  of  joint,  and  some  of  them 
that  they  had  seen  him  throw  his  bip  joint 
out  of  place  and  replace  it.  These  affidavits 
were  introduced  in  evidence  on  the  hearing 
of  appellee's  motion  to  dissolve  the  tempo- 
rary injunction  theretofore  granted  and  to 
dismiss  api)eUants'  bill,  and  constituted  the 
only  evidence  ofTered  by  appellants  on  said 
hearing.  Tbe  appellee,  in  rebuttal  thereof, 
Introduced  affidavits  and  other  evidence  in  a 
great  measure  contradicting  said  affidavits 
offered  by  appellants,  and  the  case  pceaeated 


does  not,  in  our  opinion,  call  tor  an  applica- 
tion of  the  established  principle  of  juris- 
prudence that  courts  of  equity  and  justice 
have  power  in  a  proper  proceeding  to  set 
aside  or  amend  their  judgments  whenever 
it  appears  that  an  Innocent  party  with- 
out notice  has  been  aggrieved  by  a  judg- 
ment obtained  against  him  without  bis 
knowledge  or  fault  by  the  fraud  of  the  other 
party.  The  record  very  clearly  sbows,  we 
think,  that  the  issue,  whether  or  not  Duff 
was  a  contortionist  and  could  throw  his  hip 
joint  out  of  place  at  will  before  and  at  the 
time  be  alleges  be  was  hurt  by  tb&  lump  of 
coal  falling  on  him,  and  therefore  a  malin- 
gerer and  the  alleged  Injury  to  his  hip  feign- 
ed, was  l^  the  pleadings,  evidence,  and 
charge  of  tte  court  presented  and  decided  in 
the  original  suit  for  damages  brought  by  the 
appellee. 

[8,  4]  The  newly  discovered  evidence  upon 
which  ai4>ellants  seek  a  reopening  of  the 
case  and  trial  of  that  Issue  is  merely  cumu- 
lative of  that  introduced  In  the  original 
trial,  and  new  trials  are  not  to  be  granted 
upon  newly  discovered  evidence  when  such 
evidence  is  merely  cumulative.  This  la  clear- 
ly so  when  the  application  for  a  new  trial 
is  made  during  the  term  at  which  the  Judg- 
ment sought  to  be  set  aside  was  rendered, 
and  the  same  principles  govern  when  a  peti- 
tion, to  vacate  a  judgment,  as  in  the  present 
case,  which  is  in  the  nature  of  a  motion  for 
new  trial,  is  filed  after  the  term.  Vardeman 
V.  Edwards,  21  Tex.  737. 

[S]  Again,  a  judgment  cannot  be  called  In 
question  on  the  ground  of  fraud  In  Its  pro- 
curement In  a  separate  and  Independent  suit 
subsequently  brought  between  tbe  same  par- 
ties, when  it  appears  that  said  judgment 
was  entered  after  due  notice  to  the  adverse- 
party,  followed  by  an  adjudication  upon  the 
evidence  offered  pro  and  con  upon  the  issues 
Involved  In  tbe  first  suit.  Greene  v.  Gretiie, 
2  Gray  (Mass.)  861,  61  Am.  Dec.  464.  Tbe 
expert  testimony  referred  to  above  would 
have  justified  the  conclusion  that  appellee 
was  a  contortionist,  and  tbe  verdict  of  tbe 
jury  necessarily  embraces  a  finding  that  he 
had  not  falsely  testified  in  relation  to  tlte 
manner  and  extent  of  his  injury.  So  that  to 
reopen  thts  case  and  allow  appellants  to  re- 
litigate  the  issue  of  whether  or  not  appellee 
could  throw  his  hip  joint  ont  of  place  at 
will,  and  that  the  injury  to  his  hip  was 
feigned,  would  not  only  contravene  tbe  rule 
that  new  trials  are  not  to  be  granted  upon 
newly  discovered  evidence  when  such  evi- 
dence is  merely  cumulative,  but  also  the 
principle  announced  in  the  case  cited. 

The  action  of  the  court  in  dismissing  ap- 
pellants' bill  is  not  in  conflict  with  any  deci- 
sion cited  by  them  in  which  .it  was  held 
that,  notwithstanding  the  dissolution  of  the 
temporary  injunction  which  had  been  grant- 
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ed,  the  plalntUCs  were  entitled  to «  trial  up- 
on tbe  merits  of  the  case. 

For  the  reason  Indicated,  the  Judgment  Is 
affirmed. 


HULSHIZBR  ▼.  FIRST  STATE)  BANE  OF 
ROBSTOWN.     (No.  8098.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

Nov.  2T,  1918.    Rehearing  Denied 

Jan.  15,  1919.) 

1.  BVTDEHCE    «=»S17(B)  —  Heabsat— OwmtB- 

SBIP. 

In  a  garnishment  proceeding  where  the 
judgment  debtor  had  deposited  mcney  in  the 
name  of  his  wife,  the  bank  will  not  be  permitted 
to  prove  that  it  did  not  owe  the  judgment  debt- 
or by  introducing  in  evidence  hearsay  state- 
ments of  the  judgmMtt  debtor  and  his  wife  con- 
cerning the  ownership  of  the  money. 

2.  Gabnishkxnt  ®=>1&4— Dkpositb  in  Bank 
—Evidence. 

l^e  fact  that  money  was  deposited  in  the 
name  of  another,  when  standing  alone,  will 
make  a  prima  facie  case  of  ownership  by  such 
other;  but  where  it  appears  that  control  of  de- 
posit was  reserved  by  an  agreement  that  it 
was  to  be  paid  out  on  checks  drawn  by  the  de- 
IKisitor  as  agent  for  the  other,  and  the  depositor 
on  being  i^imished  hastily  withdrew  the  de- 
posit and  transferred  it  to  the  name  of  still 
another  person,  the  court  will  find,  in  a  garnish- 
ment proceeding,  that  the .  money  belonged  to 
the  depositor. 

Appeal  from  District  Court,  Nueces  Cionnty. 

Garnishment  suit  by  Geo.  !>.  Hulshlzer 
against  tbe  Prst  State  Bank  of  Robstown, 
garnishee.  Judgment  In  favor  of  garnishee, 
and  plaintiff  appeals.  Reversed  and  re- 
manded. 

H.  M.  Holden,  of  Corpns  Ohrlati,  for  ap- 
pellant. 

Kleberg,  Stayton  &  North,  of  Corpus  Ghrls- 
U,  for  appellee. 

MOURSUND.  J.  This  Is  a  garnishment 
suit  Instituted  on  September  27,  1917,  by  ap- 
pellant against  appellee  for  the  purpose  of 
impounding  money  to  pay  a  Judgment  obtain- 
ed by  api>ellant  on  September  5,  1916,  against 
J.  B.  Noyes  for  ?807.12,  on  which  there  was 
a  credit  of  $15.  On  September  29,  1917,  ap- 
plies filed  an  answer  alleging  that  it  was 
not  indebted  to  Noyes.  On  tbe  first  day  of 
the  following  term  of  court,  plaintiff  except- 
ed to  that  answer  on  the  ground  that  It  was 
filed  prematurely,  and,  the  exception  belnj 
sustained,  appellee  filed  an  amended  answer 
on  January  IG,  1918,  denying  that  It  was  in- 
debted to  Noyes  or  was  when  the  writ  was 
served  on  It.  On  the  same  day  plaintiff  filed 
a   controverting  answer,  alleging  that  gar- 


nishee was  Indebted  to  Noyes  when  tbe  writ 
was  served  upon  It,  and  that  It  has  been  in- 
debted to  him  since  the  service  of  swdi  writ, 
and  at  the  time  It  was  commanded  to  an- 
swer. 

Judgment  was  rendered  In  favor  of  gar- 
nishee. 

Tbe  only  finding  of  the  court  material  un- 
der the  pleadings,  upon  which  could  be  based 
a  judgment  in  favor  of  appellee,  was  that 
the  appellee  was  not  indebted  to  J.  B.  Noyes 
at  any  time  during  the  period  It  was  requir- 
ed to  answer  for  under  the  statute.  At  the 
time  the  writ  of  garnishment  was  served, 
September  27,  1917,  there  was  on  deposit 
with  appellee  the  sum  of  $1,907.70  in  the 
name  of  M.  J.  Noyes,  tbe  wife  of  J.  E.  Noyes; 
the  deposit  having  been  made  by  J.  B.  Noyes, 
with  instructions  to  charge  against  the  same 
all  checks  signed  by  J.  E.  Noyes,  agent.  On 
September  28,  1917,  J.  B.  Noyes  checked  out 
the  balance  in  the  account  of  M.  J.  Noyes, 
and  on  September  29, 1917,  he  deposited  with 
appellee  $1,980  to  the  credit  of  J.  R.  Noyes, 
with  the  understanding  that  diedcs  drawn 
by  J.  B.  Noyes,  as  agent,  would  be  honored 
by  payment  out  of  said  funds.  The  cashier 
testified  that,  when  the  account  of  M.  J. 
Noyes  was  transferred  to  tbe  credit  of  J.  R. 
Noyes,  it  was  done  by  J.  B.  Noyes  In  person. 
W.  H.  Dainwood,  the  cashier  of  the  Guar- 
anty State  Bank  of  Robstovni,  testified  that 
on  or  about  September  27  or  28,  1917,  hU 
bank  presented  a  check  for  $275,  signed  bv 
J.  B.  Noyes  to  appellee,  and  appellee  paid 
it;  also,  that  about  October  4  or  5,  1917,  a 
check  for  $1,145,  signed  by  J.  E.  Noyes, 
agent,  was  paid  by  appellee.  J.  E.  Noyes 
claimed  that  J.  R.  Noyes  was  his  brother, 
but  the  cashier  of  appellee  had  never  seen 
such  a  person  as  J.  R.  Noyes  and  knew  noth- 
ing about  him,  although  he  had  known  J.  E. 
Noyes  for  six  or  eight  years.  All  the  money 
placed  in  tlie  two  accounts  was  deposited  by 
J.  E.  Noyes.  Appellee's  cashier  also  testified 
that  "the  J.  R.  Noyes  account  was  closed  out 
by  J.  E.  Noyes  as  agent  for  M.  J.  Noyes." 
He  testified  that  he  knew  "the  account  after- 
wards transferred  to  the  J.  R.  Noyes  ac- 
count was  the  M.  J.  Noyes  account"  There 
was  no  testimony  concerning  the  ownership 
of  tbe  money  thus  deposited  In  the  namps 
of  M.  J.  Noyes  and  J.  R.  Noyes,  except  that 
the  appellee's  cashier,  over  appellant's  ob- 
jection, was  permitted  to  testify  that  J.  E. 
Noyes  and  his  wife  bad  made  statements  to 
him  to  the  effect  that  the  money  had  been 
inherited  by  Mrs.  Noyes  and  was  her  sep- 
arate property.  The  admission  of  this  testi- 
mony is  complained  of  by  appropriate  as- 
signments of  error,  and  such  assignment:!^ 
numbered  1  to  5,  inclusive,  are  sustained. 

[1,  2]  The  appellee  cannot  be  permitted  to 
prove  that  it  did  not  owe  J.  E.  Noyes  any- 
thing by  introducing  in  evidence  the  hearsay 
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statemoita  of  said  Noyes  and  his  wife  oon- 
reming  the  ownership  of  the  money.  Aside 
from  the  testimony  which  was  improperly 
admitted,  there  is  no  eridence  tending  to  show 
that  J.  B.  Noyes  was  not  the  owner  of  the 
deposit,  except  the  fact  that  he  deposited 
the  money  in  his  wife's  name,  and  after  the 
garnishment  writ  had  been  served  drew  it 
out  and  deposited  it  in  the  name  of  J.  R. 
Noyes.  The  ftict  that  money  is  deposited  in 
the  name  of  another,  when  standing  alone, 
will  make  a  prima  facie  case  of  ownership 
hy  sncli  other;  bnt,  when  it  appears  that 
the  control  of  the  deposit  is  reserved  by  an 
agreement  that  it  is  to  be  paid  ont  on  checks 
drawn  by  the  depositor.  It  appears  that  he 
is  using  the  name  of  the  other  person  as  a 
subterfage  to  conceal  his  ownership  of  the 
money.  The  fftct  that  a  person  deposits 
money  in  the  name  of  another  does  not  give 
him  authority  to  withdraw  it,  and,  when  he 
.so  deposits  it  with  the  understanding  that 
he  can  withdraw  it,  his  exercise  of  control 
over  it  Is  consistent  only  with  tibe  theory 
that  he  is  the  real  owner.  The  act  of  J.  E). 
Noyes  In  hastily  withdrawing  the  deposit  in 
Ilia  wife's  name  and  transferring  it  to  bis 
brother's  name  tends  strongly  to  tthow  that 
the  nse  of  his  wife's  name  as  depositor  was 
made  to  conceal  bis  ownership,  and  that  fear 
that  his  creditors  might  reach  it,  even  if  in 
his  wife's  name^  prompted  him  to  place  it 
in  the  name  of  J.  R.  Noyes.  The  control 
exercised  by  J.  E.  N07M  over  the  money  and 
bis  acts  with  reference  thereto  Indicate  his 
ownership  so  strongly  that  the  evidence,  oth- 
er than  the  hearsay  statements,  would  have 
required  the  court  to  find  that  the  appellee's 
finswer  was  not  true.  It  was  the  duty  of 
appellee,  under  the  facts  disclosed,  to  hold 
the  money  and  make  answer,  setting  up  the 
facts,  and  let  the  court  pass  upon  the  issue 
uf  whether  or  not  it  was  Indebted  to  J.  E. 
>i'oyes.  It  failed  to  do  this  and  must  pay 
plaintiff's  claim  if  in  fact  J.  E.  Noyes  owned 
the  deposit. 

The  judgment  Is  reversed,  and  the  cause 
remanded. 


DOWNEY   V.   DOWBaLL  et  aL     (No.   2003.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 
July  10,  191&     Behearing  Denied 
Oct  10,  1918.)  . 

1.   Loos   ASO    L06GIKO    ®=95  —  CONSTBUCTIVE 

Sevebance  or  Timbeju 
Though  standing  timber  is  generally  regard- 
ed as  part  of  the  realty,  the  owner  by  contract 
can  coDStnictively  cause  a  severance,  and  for 
purposes  of  mortgage  or  sale  convert  it  into 
personalty.  • 


2.  HOHBBRAD    «S9ll7  — SaIX    OV    STANDIKa 
TlUBEB  BT  HUBBARn  AL0RK. 

Sale  of  standing  timber  on  homestead  lands 
of  husband  and  wife,  made  by  husband  alone, 
wife  not  joining  la  conveyance,  passed  title  as 
against  snbseqnent  buyer  of '  timber  from  hus- 
band's grantee  of  lands;  use  of  lands  as  home- 
stead not  havmg  been  interfered  with  or  value 
taipalred  by  sale  of  timber. 

Error  from  District  Court,  Marlon  County ; 

3.  A.  Ward,  Judge. 

Suit  by  Jeft  Dowell  against  D.  W.  Downey 
and  another.  To  review  Judgment  for  plaln- 
tUI,  defendant  named  brings  error.    AfiSrmed. 

Armistead  &  Benefleld,  of  Jefferson,  for 
plaintiff  in  error. 

T.  D.  Bowell,  of  Jefferson,  for  defendants 
in  error. 

HODGES,  J.  Defendant  In  error  Jeff 
Dowell  sued  the  plaintiff  in  error  in  the 
court  below,  and  recovered  a  Judgment 
against  him  for  $120  as  damages  for  the 
value  of  timber  converted.  The  facts  found 
by  the  court  are,  in  substance,  as  follows: 
The  tract  of  land  on  which  the  timber  in 
controversy  stood  was  formerly  owned  by 
Jabe  Did£Son,  who  sold  it  to  his  son,  John 
Dickson.  During  the  time  the  latter  owned 
the  land  he  sold  the  timber  to  Dowell,  the 
def^idant  in  error,  and  conveyed  It  by  an 
ordinary  bill  of  sale.  At  the  time  the  sale 
was  made  the  land  was  occupied  by  Dickson 
and  his  family  as  a  homestead,  and  his  wife 
did  not  Join  in  the  conveyance.  After  sell- 
ing the  timber,  Dickson  conveyed  the  land 
to  bis  father,  Jabe  Dickson,  without  any 
reservation  of  the  timber  rights.  Some  time 
thereafter  Jabe  Dickson  sold  the  timber  to 
the  plaintiff  in  error,  Downey,  who  cut  and 
removed  that  for  which  this  suit  was  In- 
stituted. In  the  conveyance  from  John  Dick- 
son to  the  defendant  in  error,  the  latter 
was  given  five  years  in  which  to  remove  the 
timber,  and  his  purchase  was  limited  to  that 
portion  which  was  above  eight  laches  in 
diameter.  The  court  fonnd,  also,  that  both 
Jabe  Dickson  and  the  plaintiff  In  error, 
Downey,  at  the  time  of  their  respective  pur- 
chases, knew  of  the  previons  sale  made  by 
John  Dickson  to  the  defendant  in  error. 

[1,  2}  It  is  here  Uisisted  that  the  blU  of 
sale  from  John  Dickson  to  the  defendant  in 
error  was  void,  because  the  land  on  which 
the  trees  were  then  standing  was  the  home- 
stead of  Dlcloson,  and  his  wife  did  not  join 
in  the  conveyance.  While  it  is  true  that 
standing  timber  is  generally  regarded  as  part 
of  the  realty,  yet  the  owner  may  by  contract 
constmctlvely  cause  a  severance,  and  for  the 
purpose  of  a  mortgage  or  sale  convert  It  into 
personalty.  Boykin  v.  Bosenfield,  69  Tex. 
118,  9  S.  W.  818;  Montgomery  v.  Peach 
River  Lumber  Co,,  64  Tex.  Civ.  App.   143, 
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117  S.  W.  1091 ;  8  Washl>uni  on  Real  Prop- 
erty, p.  301.  It  bas  also  been  taeld  that  tbe 
husband  alone  may  convey  an  easement  In 
the  homestead,  provided  It  does  not  materials 
ly  Interfere  with,  the  use  and  enjoyment  of 
tti'e  homestead.  Randall  t.  T.  G.  Railroad 
Co.,  63  Tex.  586 ;  0.  T.  &  M.  0.  By.  Co.  v. 
Tltterlngron,  84  Tex.  218,  19  S.  W.  472,  3\ 
Am.  St.  Rep.  39;  P«rdle  v.  Railway  Co.,  144 
S.  W.  364. .  Tbtre  ia  nothing  in  the  evidence 
In  tliis  case  that  requires  the  finding  that 
the  use  of  the  land  as  a  homestead  was  in- 
terfered with  or  its  value  impaired  by  the 
sale  of  the  timber  to  the  defendant  in  error. 
The  Judgment  is  affirmed. 


EDMONDSON  et  al.  v.  JOHNSON. 
(No.  2000.) 

(Court  <^  Civil  Appeals  of  Texas.    Texarkana. 

Nov.  29,  1918.     Rehearing  Denied 

Dec.  10, 1918.) 

Mabbiage  «320(1)— Ooiocor-Law  Mabbiagk 

— MtTTDAI,    AOBEEMXNT. 

An  agreement  between  a  man  and  a  woman 
then  to  become  and  thence  afterwards  to  be  hus- 
band and  wife  is  the-  gist  of  a  common-law 
marriage. 

Appeal  from  District  Court,  Red  River 
County;  Ben  H.  Denton,  Judge. 

Proceeding  by  Ida  Johnson  to  probate  the 
will  of  T.  C.  Bldmondson,  deceased,  contested 
by  Laura  Edmondson  and  others.  Decree  for 
proponent,  and  contestants  appeal.  Reversed 
and  remanded. 

.   Lennox  &  Lennox,  of  ClarksvUle,  for  appel- 
lants. 
J.  Q.  Mahaltey,  of  Texarkana,  for  appellee. 

LEVY,  J.  An  application  was  made  by  the 
appellee  to  probate  an  instrument  alleged  to 
be  the  last  wUl  of  T.  C.  Edmondson,  deceas- 
ed. A  contest  was  filed  by  the  appellants 
to  the  probating '  of  the  will,  alleging  the 
incapacity  of  the  testator  to  make  a  will, 
and  also  the  execution  of  the  same  through 
fraud  and  undue  Influence  practiced  upon 
him. 

As  a  basis  for  the  right  to  contest  the 
probating  of  the  will  the  contestants  avei> 
red  that  Mrs.  Laura  Bdmondson  was  the 
common-law  wife  of  the  testator,  and  T.  C. 
Edmondson,  Jr.,  a  son  in  virtue  of  such 
marriage.  If  the  testimony  was  sufficient, 
under  proper  instructions,  to  authorise  tbe 
Jury  to  find  there  was  such  a  marriage,  then 
tbe  action  of  tbe  court  was  error  In  per- 
emptorily instructing  a  verdict  in  favor  of 
the  proponent,  and  the  Judgment  should  be 
reversed;    otherwise  It  should  be  affirmed. 


The  testimony  of  a  number  of  witnesses  was 
offered  to  prove  habit  and  repute  of  mar- 
riage between  deceased  and  Mrs.  lAura  Ed- 
mondson  in  the  community  where  they  for  a 
long  time  resided.  The  reputation  of  mar- 
riage thus  sought  to  be  established  wasi 
shown  to  be  a  divided  one.  And  the  appel- 
lants read  in  evidence  the  ex  parte  deposi- 
tions of  Mrs.  Edmondson  on  tbe  issue  of  the 
common-law  marriage.  The  Jury  giving  full 
credence,  as  in  their  province,  to  all  her 
evidence,  it  Is  believed  that  tbey  may  have 
concluded  that  her  undertaking  and  concep- 
tion in  the  first  Instance  of  tbe  r^ationship 
entered  into  between  her  and  the  deceased 
was  not  something  different  from  the  legal 
relation  of  man  and  ■wile.  And  properly 
reconciling  all  her  evidence,  it  Is  concluded 
that  the  Jury  may  have  reasonably  found 
that  there  was  in  fact  an  agreement  in  1876 
between  Mrs.  Laura  Edmondson  and  the  de- 
ceased then  to  become  and  thence  afterwards 
to  be  husband  and  wife.  This  is  tbe  gist  of 
a  commoB-Iaw  marriage.  Simmons  v.  Sim- 
mons, 39  S.  W.  639 ;  Cuneo  v.  De  Ciineo,  21 
Tex.  av.  App.  436,  59  8.  W.  284 ;  Schwingle 
T.  Keif»-  et  al.,  105  Tex.  609,  153  S.  W. 
1132;  and  other  cases. 

As  the  question  here  considered  should 
have  been  passed  to  the  Jury  for  decision, 
tbe  Judgment  is  reversed,  and  tbe  cause  re- 
manded for  trial. 


WARREN  et  aL  v.  PARLIN-ORffiNIKMtFF 
IMPLEMENT  CO.  et  al.     (No.  1383.) 

(Ck>urt  of  Civil  Appeals  of  Texas.     Amarillo. 

Dec.  4,  191&     Rehearing  Denied 

Jan.  8,  1919.) 

1.  Limitation     of     ActiohS      *=s180(5)  — 

PLEAniNO — BlXCEPTIOtlS. 

In  suit  to  establish  plaintiff's  and  inte^ 
veners'  interest  in  a  note,  exception,  to  the  ef- 
fect that  cause  of  action  asserted  by  plaintilf 
creditor  showed  that  cause  of  action  was  barred, 
was  properly  overruled,  where  claims  of  int«^ 
veners,  other  creditors,  was  not  barred. 

2.  LiuiTATioiT  OF  Actions      ®=»ie7(l>— Sni 
TO  E^NFOBCE  Pledge  ob  Tbdbt. 

Note,  together  with  contract  of  sale,  where- 
by sellers  warranted  title  and  agreed  that  pro- 
ceeds of  note  received  from  buyers  should  I* 
applied  to  any  and  all  debts  against  property, 
amounted  to  an  assipiment  of  note  to  sellers'  I 
creditors,  and  suit  by  a  creditor  was  not  barrrJ, 
although  he  could  not  maintain  suit  on  debt; 
a  bar  by  statute  not  paying  the  debt. 

8.  LlMITATIOM     or    ACTtORS    *3»167(1>— ScH 

TO  Enpobce  Pledge  ob  Tbust. 
A  pledgee  of  property  may  sell  or  sue  for 
conversion,  although  debt  which  it  was  given  to 
seoore  is  barred. 


«s»F«r  othar  oaaw  ■••  noM  tofflo  and  KBT-NVMBBB  In  aU  Ksjr-Numbarsd  DiaesU  sod  IsdcxM 
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4.   ASSIORMBNTS    FOB    BBMETTr    OF    CBKDITOBB 

«=>3  —  TltANSAOnOn  CKKATINa  Tbust  «>b 

Creditoiis. 

Where  aellerg  and  buyers  agreed  that  pro- 

ceeds  of  note  representing  part  of  consideration 

for  goods  should  be  applied  to  payment  of  any 

and  all  debts  or  claims  against  goods,  held,  that 

creditors  of  sellers  had  an  interest  in  note  and 

were    entitled    to    judgment    for    proportional 

amount  of  their  claims. 

6.   ASSIONUsm'S    FOB    BXNEFTT    OF    CBEDITOBS 

€=944  -''  Notice  to  and  Aoceptanob  bt 

Ckeditobs. 
Although  creditors  of  sellers  did  not  know, 
at  time  of  its  creation  of  tmst  in  note  givHi  as 
part  consideration  for  goods,  they  had  a  right 
thereafter  to  affirm  it  and  to  enforce  it  in  their 
favor,  and,  when  they  affirmed  trust,  they  were 
no  longer  simple  contract  creditors. 

6.  Assignments  fob  Benefit  of  Ckeditobs 
«=>295<8)— Action  ok  Note— Pleadino— 
Jddoment. 

In  suit  by  creditors  of  sellers  to  enforce  a 
trust  in  note  given  by  purchasers,  allegation 
that  pnrdiasers,  parties  defendant,  executed  the 
note  and  signed  the  contract,  creating  the  trust, 
authorized  a  judgment  against  the  inirchasers 
for    the  amount  of  the  note. 

7.  Tbubts    «=s>33ft-SuiT  BT  Beneficiabt. 

Where  trustee  geeks  to  repudiate  the  trust, 
the  beneficiary  may  sue  to  enforce  the  trust. 

8.  Fbaudulent  Conveyances  «=»21S  — 
Bulk  Saixb  Law— "Cbeditob." 

One  who  purchased  a  note  given  by  the 
buyers  as  part  consideration  for  goods  purchas- 
ed would  not  be  a  "creditor,"  within  Bulk  Sales 
LiBw  (Vernon's  SByles*  Ann.  CSv.  St.  1914,  arts. 
.3971-S973),  providing  that  a  bulk  sale  shaU 
be  void  against  creditors. 

[EM.  Not&— For  other  definitions,  see  Words 
and  Phraaes,  BHrst  and  Second  Series,  Creditor.] 

9.  Estoppel  *=978(2)  —  Inconsibtknt  Con- 
duct. 

Sellers  and  buyers  would  be  estopped  from 
claiming  that  sale  was  in  violation  of  Bulk 
Sales  Law  (Vernon's  Sayles"  Ann.  Civ.  St.  1M4, 
arts.  3971-3973)  to  defeat  just  debts,  whleh 
both  had  agreed  to -pay  and  made  proviaion  to 
pay  oat  of  the  consideration  for  siUje. 

10.  Fbaudulbnt  Convetances  ©=»225— Es- 
TOPPKI*  OF  Cbkditob — Inconsistent  Con- 
duct. 

Creditors  of  sellers  by  affirming  contract  of 
sale  made  it  their  own,  and  would  be  estopped 
to  set  up  .that  it  was  originally  illegal. 

11.  ELECnOW  OF  REMKDrES  «=97(1)— RBDtJO- 
INO  D«BT  to  JUDOMiWT. 

A  creditor  of  sellers  by  reducing  debt  to 
judgment,  after  creation  of  trust  in  note,  held 
not  to  have  dected  to  pursue  a  different  remedy 
than  that  which  he  had  by  virtue  of  agreement 
between  sellera  and  buyers,  whereby  trust  was 
created  in  favor  of  sellers'  creditors  in  note 
given  as  part  consideration  for  the  goods. 


12.  BLECTIOlf  OF  Revbdies    4i3>7(l)— CnANO- 

INO   FOBK  OF  OBUBATION. 

Creditors  of  sellers  by  taking  notes  for 
debts,  after  creation  of  tmst  in  note,  held  not 
to  have  elected  to  pursue  a  different  remedy 
than  that  which  they  had  by  virtue  of  agree- 
ment between  sellers  and  buyers,  whereby  trust 
was  created  in  favor  of  sellers'  creditors  in  note 
given  as  part  consideration  for  the  goods. 

13.  ASSIONIIEKTTB   FOB   BENEFIT    OF  GBEDITOBS 

«=a333— PuBOHAsrat  with  Notice— Biohtb, 
One  who  came  into  possession  of  note  given 
as  part  consideration  for  goods,  and  held  in 
trust  for  benefit  of  creditors  of  sellers,  after 
note  was  due  and  had  notice  of  the  facts,  can- 
not complain  that  in  suit  by  creditors  to  realize 
on  the  note  he  was  not  awarded  tlie  residue. 

14.  liTs  Pendens    ip— il    Lib  Pendens  Pub- 

ORABBB. 

One  who  purchased  a  note  long  after  ma- 
turity, and  after  suit  was  begun  thereon,  wonld 
b*  a  pendente  lite  purchaser,  and  lis  pendens 
would  apply  to  her. 

15.  Evidence    e=>450(l)  —  Pabol  Evidence 
TO  Identiit  Pabties— ADVissiBrurr. 

Where  contract  provided  that  note  given  as 
part  of  purchase  price  for  goods  should  be  ap- 
plied by  Rellers  to  payment  of  all  daims  against 
die  goods,  parol  evidence  was  admissible  to 
•how  who  were  creditors  of  sellers. 

-Appeal  from  District  Cotirt,  Deaf  Smith 
OouDty;  Reese  Tatum,  Judge. 

Action  by  theiParlln-Oreindorfl  Implement 
Company  against  M.  W.  Warren  and  others. 
In  which  certain  (redttors  Intervened.  From 
the, Judgment  rendered,  M.  W.  Warren  and 
others  appeal.    Affirmed. 

G.  W.  BarcuB,  of  Waco,  Veal  &  Lumpkin, 
of  Amarillo,  and  A.  S.  Rollins,  ct  Hoaston, 
for  appellants. 

Carl  Gilllland,  of  Hereford,  for  appellee 
Parlia  &  Orendorff  Implement  Co. 

Madden,  Trulove,  Rybum  &  Pipkin,  of 
Amarillo,  for  appellee  Morrow-Thomas  Hard- 
ware Co. 

Knight  &  Slaton,  of  Hereford,  for  appellees 
Texas  Harvester  Co.,  Wyeth  Hardware  & 
Mfg.  Co.,  and  Hibbard,  Spencer  &  Bartlett 
&Co. 

HUFF,  01  J.  This  Is  an  action  originally 
brought  by  Parlln-Orendorff  Implement  Com- 
pany, a  corporatiMi,  against  J.  L  Walker  and 
J.  J.  Perkins,  a  partnership,  under  the  name 
of  Walker  &  Perkins,  and  G.  W.  Barcus  and 
M.  W.  Warren.  Salt  was  Instituted  March  8, 
1914,  and  on  the  5th  day  of  June,  1916,  judg- 
ment waa  rendered  in  whldi  the  defendant 
M.  W.  Warren  was  dismissed  by  the  plain- 
tiff. Tliat  case  was  appealed  to  this  court 
and  reversed  because  necessary  parties  to  the 
suit  were  not  parties  in  that  action.  Upon 
its  return  to  the  trial  court,  the  plaintiff  tiled 
its  third  original  petition.    In  the  meantime. 
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however,  certain  creditors  Interreued  In  the 
original  salt,  and,  after  reversal  and  BUng  the 
amendment,  the  plaintiff,  Parlln-Orendorff 
Implement  Company  made  M.  W.  Warren  a 
party  defendant  to  the  suit  and  the  other 
members  of  the  partnership  of  Warren  Hard- 
ware Company,  and  for  cause  of  action  It  Is 
alleged  that  J.  J.Perldns  and  J.  I.  Walker, 
on  or  about  the  14th  day  of  January,  1913, 
composed  a  copartnership,  known  as  Walker 
&  Peridns,  and  on  that  date  Altered  into  an 
agreem^it  with  M.  W.  Warren  and  C.  W. 
Warren  on  the  one  part,  and  Walker  and  Per- 
kins on  the  other.  Walker  &  Perkins  being  the 
first  party  and  C.  W.  Warren  and  M.  W.  War- 
ren parties  of  the  second  part,  who  were  act- 
ing for  the  Warren  Hardware  Company.  The 
parties  of  the  second  part  in  that  contract 
conveyed  all  the  merchandise,  goods,  etc.,  of 
the  Warren  Hardware  Company,  situated  In 
the  town  of  Hereford,  Deaf  Smith  county, 
and  In  payment  for  the  above-mentioned  prop- 
erty J.  J.  Perkins  was  to  convey  six  tracts 
of  land  of  177  acres  eadi,  aggregating  1,06S 
acres,  at  the  price  of  $15  an  acre,  totalling 
$15,930,  less  the  debt  which  Roberts  county 
held  against  the  land,  and  the  balance  was 
to  be  paid  by  Walker  &  Perkins  to  the  par- 
ties of  the  second  part,  the  Warrens;  $4,000 
to  l>e  evidenced  by  a  note  for  that  sum,  the 
note  to  he  dated  as  of  the  date  of  the  con- 
tract, and  to  mature  90  days  from  such  date, 
with  interest  at  8  per  coit  The  contract 
also  contained  the  following;  clause : 

"Tlilrd.  Second  parties  ^arantee  to  the 
first  parties  that  thay,  tbe  second  partdea,  will 
pay  or  cause  to  be  paid,  any,  every  and  all  in- 
debtedness of  claims  ot  wluttsoever  nature,  kind 
or  amount  which  may  be  due  or  owing  upon  or 
for  any  and  all  the  property  described  in  the 
first  paragraph,  and  that  second  parties  will 
make  a  good  and  sufficient  bill  of  sale,  convey- 
ing and  warranting  the  title  to  all  of  said  prop- 
erty to  first  parties  against  any  and  all  per- 
sons whomsoever,  and  deliver  all  of  said  prop- 
erty to  first  parties  clear  and  free  from  all 
claims,  debts,  except  such  as  the  second  parties 
will  hereafter  fully  satisfy,  pay  off  and  dis- 
charge themselves.  The  proceeds  of  tbe  note 
above  mentioned  which  first  parties  are  to  make 
and  pay  to  second  parties,  l>eing  intended  and 
agreed  to  be  applied  to  the  payment  of  any  and 
all  debts  of  claims  which  may  be  owing  for  or 
against  any  of  the  property  mentioned  in  para- 
graph first,  and  the  proceeds  of  said  note  must 
be  applied  to  the  payment  of  any  and  all  claims 
for  or  against  said  property  until  all  such  claims 
and  debts  are  fully  liquidated.  And  In  the  event 
the  proceeds  of  said  note  are  insufficient  to  fully 
pay  off  and  discharge  all  of  such  indebtedness, 
then,  nevertlieleas,  the  second  parties  undertake 
and  agree  to  fully  pay  oS  and  discharge  any  and 
all  such  claims." 

This  contract  was  signed  Walker  ft  Per- 
kins, per  J.  1.  Walker,  and  Warren  Hard- 
ware Company,  by  C.  W.  Warren.  There  are 
necessary  allegations,  showing  that  the  p&r- 
ties  executing  this  contract  were  doing  so 
for  their  respective  G(^artnershii>8.    It  is  al- 


leged that  Walker  &  Perkins  ^ere,  by  tbe 
terms  of  the  contract,  to  execute  the  $4,000 
note  upon  the  final  consummation  of  tbe  con- 
tract, and  the  note  to  be  dated  as  of  tbe  date 
of  the  contract.  It  was  also  alleged  that  the 
Warren  Hardware  Company  was  doing  busi- 
ness m  the  town  of  Hereford,  and  that  the 
plaintiff  sold  it  merchandise,  which  was  used 
by  said  partnership  in  tbe  business  and 
which  Indebtedness  was  evidenced  by  a  prom- 
issory note  made  by  the  partnership  on  No- 
vember 12,  1910,  that  being  the  date  of  the 
note,  and  due  August  15,  1911,  for  the  sum 
of  $1,610.99,  bearing  interest  from  date  until 
paid  at  the  rate  of  8  per  cent,  per  annum  to 
maturity,  and  10  per  cent,  per  annum  there- 
after, providing  for  the  payment  of  10  per 
cent,  attorney's  fees,  and  that  said  Indebted- 
ness was  a  portion  of  the  indebtedness  refer- 
red to  and  understood  and  contemplated  by 
the  parties  to  the  contract.  In  the  third  para- 
graph, heretofore  quoted.  The  plaintiff  also 
alleged  that  tbe  Warren  ELardware  Company 
was  Indebted  to  Hibbert,  Spencer  &  Bartlett, 
evidenced  by  two  promissory  notes,  due  re- 
i«)ectively  June  15  and  July  15, 1913,  each  for 
$183.13,  and  was  also  Indebted  to  tha  Texas 
Harvester  Company,  as  evideaoed  by  two 
promissory  notes,  one  for  $1,000  and  one  for 
$685,  and  also  was  indebted  to  Morrow- 
Thomas  Hardware  Company  on  a  note  for 
$1,000,  with  credit  of  $200,  and  was  also  in- 
debted to  the  Wyeth  Hardware  &  Manufac- 
turing Company  In  the.  sum  of  $298 ;  that  all 
tbe  above  Indebtedness  of  the  creditors  nam- 
ed was  tbe  indebtedness  referred  to  and 
agreed  to,  contemplated  and  understood  by 
the  parties  to  said  contract  as  being  tbe  In- 
debtedness and  all  the  indebtedneas  referred 
to  in  paragraph  third  of  the  cotttrmct;  and 
that  there  was  no  other  indebtedness  at  tbe 
time  said  contract  was  entered  Into  or  that 
accrued  thereafter.  They  allege  that  the 
Warren  Hardware  Company  was  still  owing 
and  due  on  the  respective  amounts  aljove  set 
out,  which  have  not  been  paid;  that  after  the 
execution  of  tbe  conti-act  above  set  out,  and 
after  it  was  fully  consummated,  completed, 
and  carried  out.  On  the  part  of  Perkins  & 
Walker,  who  axecnted  to  defendant  M.  W. 
Warren  and  C.  W.  Warren  the  note  provided 
for  in  tha  contract  for  the  sum  of  $4,000, 
dated  January  22,  1913,  due  90  days  after 
date,  bearing  Interest  at  8  per  cent,  and  pro- 
viding for  attorney's  fees. 

It  is  further  alleged  that  the  note  for  $4,000 
was  executed  and  delivered  to  the  defendants 
Warren,  to  be  held  by  said  Warrens  in  trust 
to  be  by  them  collected  and  the  proceeds  there- 
of-to  be  paid  to  plaintiff  and  the  above  credi- 
tors hereinbefore  named  and  specified,  but 
tbnt.  after  executing  and  delivering  said  note 
the  defendant,  O.  W.  fiarcus,  after  its  ma- 
turity and  with  fall  knowledge  of  the  purpose 
for  which  it  was  executed,  and  with  knowl- 
edge of  such  facts  as  would  and  should  have 
put  him  upon  InQuiry,  and  without  paying 
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any  coDsIderatloa  therafor,  and  tor  tbe  aole 
porpoae  of  asatstlng  hla  father-in-law,  M.  W. 
Warreii,  In  hindering,  delaying,  and  defeating 
said  creditors  of  the  aald  Warren  Hardware 
Company,  above  mentioned,  in  the  collection 
of  their  respective  debts,  and  their  equitable 
rights  and  interest  in  said  $4,000  note,  ac- 
quired poaseaaion  of  aald  note  and  now  claima 
to  be  the  rightfnl  and  legal  owner  and  head- 
er of  said  note,  bat  in  tmth  and  fact  is  only 
holding  it  fmndnlently  for  the  purpose  of  de- 
feating plalntiffa,  and  other  creditora  men- 
tioned In  this  petition,  out  of  their  equitable 
Interest  and  rights  in  aald  note.  And  for 
that  porpoae  M.  W.  Warren  and  C.  W.  War- 
en,  and  each  of  them,  transferred  and  de- 
livered to  Barcus  the  note  and  refused  to  ex- 
ercise and  perform  the  duties  of  trust  pro- 
vided in  said  contract  for  them  to  perform  in 
the  collection  of  said  note  and  the  payment 
of  the  proceeds  thereof  to  the  plalntUf  and 
the  other  creditors  mentioned.  It  is  alleged 
that  the  $4>000  note  la  long  slnoe  past  due, 
and  that  the  note  due  the  Parlin-Ormdorff 
Implement  Company  was  also  due  and  unpaid. 
It  prayed  that  it  have  its  judgment  against 
M.  W.  Warren,  O.  W.  Warren,  and  Marvin 
CroBS,  who  was  shown  to  have  been  a  part- 
ner of  the  Warren  Hardware  Oompany,  for 
the  full  amount  of  Its  note,  principal  and  In- 
terest, and  that  it  have  Its  Judgment  against 
Walker  &  Perkins  and  as  to  and  against  the 
defendant  Ot.  W.  Barcus  for  the  full  amount 
of  said  note  tor  S4,00O,  together  with  all 
aocmed  interest  that  may  be  due  thereon, 
and  for  costs  of  suit,  and  that  the  decree  for 
recovery  of  said  $4,000  note  order  and  ad- 
judge that  the  amount  of  said  recovery  be 
prorated  in  the  payment  and  satiafactioa  of 
plaintifTs  indebtedness  and  the  indebtedness 
due  by  the  said  Warren  Bardware  Company, 
to  the  other  creditors  named  in  the  petition. 
Walker  &  Perkins  answered  admitting  exe- 
cuting the  contract  and  the  promissory  notes 
as  alleged  in  plaintiff's  petition,  and  also  that 
the  creditors  to  whom  the  Warrea  Hardware 
Company  was  Indebted,  as  explained  to  them 
at  the  time  of  the  execution  of  the  contract, 
were  as  stated  by  plaintiff  and  the  several 
Intervwiers  herein,  and  that  the  provisloa  of 
the  contract  was  tor  the  protection  of  those 
credltoTB;  that  they  were  then  and  had  al- 
ways been  willing  to  pay  said  note  to  the 
payee  therdn  or  any  legal  holder  thereof,  up- 
on the  payment  of  the  creditors,  as  provided 
for  in  the  oontiact.  Th^  allege  that  with- 
out their  knowledge  or  consent  the  defendants 
transferred  It  to  O.  W,  Barcua  They  fully, 
in  their  pleading,  recognized  their  obligation 
under  the  contznct  and  note.  The  several 
creditors  named  in  the  plaintifTs  petition 
also  filed  what  is  termed  in  the  record  sep- 
arately pleas  of  intervention,  setting  up  their 
indebtedness  against  the  Warren  Hardware 
Company,  and  <daimlng  the  right  to  partici- 
pate in  tlie  trust  fnnda  Morrow  Thomas 
Uardwi^re  Company,  in  addition  to  setting 


up  their  note  against  the  oompany,  also  al- 
leged that  since  the  execution  of  the  contract 
they  had  obtained  a  perstmal  Judgment 
against  the  partnership  of  Warren  Etardware 
Company,  or  had  reduced  their  claim  to  a 
Judgment  One  or  two  other  of  the  creditors 
changed  the  form  of  their  tndebtedness  from 
account  to  note,  signed  by  the  partnership. 

The  court,  upon  hearing  the  case,  rendered 
Judgment  for  the  amount  of  $4,000  and  ascer- 
tained the  indebtedness  due  each  of  the  credi- 
tors by  Warren  Hardware  Company,  together 
with  interest,  up  to  the  date  of  tne  judgment, 
and  decreed  that  they  be  paid  th^r  propor- 
tional amount  out  of  the  Judgment  so  re- 
covered against  Walker  &  Perkins,  render- 
ing Judgment  against  Barcus  and  M.  W.  War- 
ren. The  facts  are  sufficient  to.  show  that' 
Barcus  purchased  the  note  after  maturity  or 
came  into  possession  of  it  at  that  time  with 
full  knowledge  of  the  trust  alleged  in  the 
petition.  The  facts  sustain  all  the  material 
allegations  of  the  idalntlff's  petition.  Barcus 
set  up,  by  his  answer,  purchase  of  the  note 
before  maturity  without  notice,  filing  several 
exceptioos  to  the  various  pleas  of  the  differ- 
ent parties. 

Assignmoits  1  and  2  assail  the  action  of 
the  court  in  overruling  a  general  exception 
to  the  petition  by  Barens,  and  what  he  terms 
a  "special  eac^tion,"  but  which  in  fact  is 
only  a  general  one  to  the  appellee  Farlln- 
Orendoiff  Implement  Company's  petition,  on 
the  ground  that  the  cause  of  action  was  bar- 
red by  the  statute  of  limitation.  From  the 
statement  It  will  be  seen  the  $4,000  note  was 
executed  to  M.  W.  Warren  and  C.  W.  Warren, 
by  Walker  ft  Perkins,  in  pursuance  to  a  writ- 
ten contract  upon  the  sale  and  purchase  of  a 
stock  of  goods  and  as  part  of  the  considera- 
tion thereior  paid  by  Walker  &  Perklna  The 
original  petition  made  M.  W.  Warren  a  party, 
but  be  was  dismissed  upon  the  rendition  of  a 
former  Judgment,  and  this  court  reversed  that 
Judgment  because  he  and  the  members  com- 
posing the  Warren  Hardware  Company  were 
not  made  parties,  holding  that  all  the  creditors 
of  the  firm  for  whose  b^ieflt  the  notei  was 
executed  should  be  parties.  Afterwards  the 
amendment  upon  which  trial  was  had  was 
filed,  bringing  in  all  the  parties.  At  that 
time  the  debt  due  Parlin-Orendorff  Company 
by  the  Warren  Hardware  Company  was  bar- 
red by  the  tour  years'  statute  of  limitation. 
This  suit,  it  will  be  perceived,  is  to  establish 
plaintiff's  and  intervoiers'  Interest  in  the 
note  in  the  nature  of  a  trust,  and  to  charge 
M.  W.  Warren  and  G.  W.  Barcus  as  trustees 
of  the  same,  and  to  establish  liability  of 
Walker  &  Perkins  on  the  note  so  executed  by 
them  for  the  benefit  of  plaintiff  and  interven- 
ers, In  the  proportion  of  their  respective 
debts, 

[1]  It  seems  to  be  the  contention  of  appel- 
lant, because  the  Warren  Hardware  Company 
could  have  pleaded  the  bar  of  the  statute  to 
Parlin-Orendorff  Implement  Company,   that 
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therefore  the  whole  cause  should  fall.  The 
other  creditors'  debts  were  not  barred,  and  as 
to  them  the  exception  should  not  have  been 
sustained.  There  were  no  special  exceptions 
aa  to  the  cause  of  action  asserted  by  Parlln- 
Orendorff  Oornxmny  further  than:  that  It 
showed  that  the  cause  of  action  was  barred. 
There  was  therefore  no  error  In  overruling 
the  exceptions.  We  will  state  at  this  time 
that  the  Judgment  of  the  court  did  not  render 
a  judgment  in  favor  of  Parlin-Orendorff  Im- 
plement Company  against  the  Warren  Hard- 
ware Company,  authorizing  the  Issuance  of 
an  execution  to  satisfy  their  debt,  but  only 
ascertained  the  amount  of  the  debt  that  was 
due  them  at  the  time  the  contract  set  out 
was  executed,  and  for  the  purpose  of  getting 
'their  proportional  part  thereof. 

[2]  It  is  not  contended  that  the  $4,000  note 
was  barred.  If  the  written  contract  had  the 
effect  to  constitute  such  note  a  trust  fund  to 
pay  Parlln-OrendortT  Implement  Company's 
debt,  then  certainly  that  company's  action  to 
enforce  the  trust  was  not  barred.  The  con- 
tract and  note  amounted  to  an  assignment 
of  the  note  pro  tanto  to  Parlln-Orendorff  Im- 
plement Company,  and  that  company  had 
that  much  Interest  la  the  note,  for  which  it 
had  the  right  to  sue.  This,  we  think,  would 
be  true  whether  the  Parlln-Orendorff  Imple- 
ment Company  could  have  maintained  a 
suit  on  the  debt  due  It  by  the  Warren  Hard- 
ware Company.  Our  Supreme  Court  has  held, 
In  discussing  the  right  to  sell  by  a  trustee 
with  power  to  sell,  under  a  deed,  after  the 
debt  was  barred,  that  the  statutes  of  limita- 
tion are  generally  to  operate  solely  upon  the 
remedy  In  the  courts,  and  not  to  destroy  the 
debt.  Fievel  v.  Zuber,  67  Tex.  275,  3  S.  W. 
273 ;  Goldfrank  &  Co.  v.  Young,  64  Tex.  432. 

[3]  A  pledgee  of  property  may  sell  or  sue 
for  conversion  even  though  the  debt  is  barred 
for  which  It  was  given  to  secure.  Hudson  v. 
Wilkinson,  61  Tex.  609.  In  the  case  last 
above  dted,  the  debtor  placed  a  wagon  and 
mules  under  an  Instrument  in  writing  in  the 
hands  of  the  pledgee  to  secure  a  note  of  the 
creditor.  The  debtor  afterwards  sold  the 
property  to  another  who  had  knowledge  of  the 
trust.  The  party  In  whose  hands  the  proper- 
ty was  placed  brought  suit  for  It  against  the 
purchaser  thereof.    It  was  held: 

"In  case  of  a  pledge,  the  fact  that  the  debt 
which  it  was  made  to  secure  is  barred  by  dte 
statute  of  limitation  would  constitute  no  de- 
fense to  an  action  by  the  pledgee  against  anoth- 
er for  a  wrongful  conversion  of  the  property ; 
for  the  reason  that  the  pledgee  has  a  special 
property  in  the  pledge,  and  entitled  to  its  pos- 
session until  the  debt  la  paid.  It  is  said:  'The 
statute  simply  bars  the  remedy— it  does  not  ex- 
tinguish the  debt.  Ccmsequently,  where  a  lien 
is  given  upon  property  for  the  payment  of  a 
claim,  whether  by  contract  or  by  the  custom 
or  usage  of  trade,  the  lien  may  be  enforced,  al- 
though the  remedy  upon  the  debt  itself  is  bar- 
red.' Wood  on  limitation  of  Actions,  p.  47, 
and  note." 


In  this  case  one  of  the  origiiml  debtors, 
who  was  permitted  to  hold  the  note  as  a 
pledgee  to  pay  plalntUTs  debt,  seeks  to  repu- 
diate hla  trust  and  assert  title  to  the  note 
In  himself,  and  also  sougjit  to  sell  it  to  anoth- 
er In  vlolatlcm  of  the  trust,  and  thai  seeks  to 
defeat  the  beneficiaries'  right  because  the  debt 
which  was  secured  thereby  has  since  been 
barred.  The  rights  lu  this  note  under  the 
contract  of  pledge  or  trust  existed  until  tbe 
debts  were  paid  for  which  It  was  executed. 
A  mere  bar  by  the  statute  does  not  pay  tbe 
debt  The  debt  still  exists,  and  until  paid 
the  trust  can  be  enforced. 

[4, 5]  Tbe  third  assignment  asserts  that 
the  special  exceptions  of  Barcus  to  tbe  pleas 
of  Interveation  should  have  been  sustained, 
and  by  propositions  asserts:  (1)  That  the 
Interveners  did  not  allege  any  fact  showing 
any  Interest  in  the  $4,000  note ;  (2)  that  their 
only  remedy  was  by  garnishment;  (3)  that 
there  was  no  allegation  In  the  petition  that 
would  authorize  a  Judgment  against  Walker 
&  Perkins.  The  petition  shows  the  note  rep- 
resented 14,000  of  the  consideration  paid  for 
the  goods  by  Walker  &  Perkins  to  Warroi 
Hardware  Company.  TUb  note  was  executed 
under  the  written  contract,  providing :  Ftet. 
that  the  Warren  Hardware  Company  guaran- 
teed that  all  Indebtedness  or  claims  whatso- 
ever would  be  paid;  second,  they  should  exe- 
cute a  bill  of  sale  warranting  the  title  against 
every  one  and  that  the  goods  were  clear  and 
free  from  d^t;  third,  the  proceeds  of  the 
note  being  intended  and  agreed  to  be  applied 
to  the  payment  of  any  and  all  debts  or  claims 
until  all  such  debts  are  fully  liquidated  and 
In  the  event  It  was  Insufficient  to  pay  the 
d^ts,  nevertheless  tbe  hardware  company 
agreed  to  fully  pay  off  and  discharge  all 
such  claims.  There  can  be  no  question  under 
this  contract  but  that  the  $4,000  note  rep- 
resented  part  of  the  consideration  for  the 
goods ;  that  the  parties  agreed  that  the  pro- 
ceeds of  the  note  should  be  applied  to  the 
debts,  it  was  the  duty  of  eadi  of  the  con- 
tracting parties  to  see  that  the  note  or  Its 
proceeds  should  be  so  appropriated.  They 
both  obligated  themselves  to  that  effect;  but 
one  of  the  payees  in  the  note,  after  getting 
the  note,  tried  to  repudiate  this  trust  and  di- 
vert the  proceeds  of  the  note  to  one  of  Its 
members,  and  he  to  his  son-in-law,  Barcus. 
who,  with  full  knowledge  of  the  trust,  claim- 
ed to  have  purchased  It  These  IntervoierB 
allege,  and  In  fact  prove  beyond  any  que«-i 
tlon,  that  they  were  tbe  creditors  of  the  bard- 
ware  cmnpany,  and  were  tbe  parties  Intend- 
ed to  be  secured  by  the  note.  They  adopted 
fully  the  pleadings  of  the  plaintiff  and  aet  up  | 
their  own  claim.  Even  though  they  may  not 
have  known  of  the  trust  at  the  time  of  its 
creation,  they  had  a  right  thereafter  to  af- 
firm It  and  to  enforce  it  in  their  favor.  Wal- 
lls  ▼.  Beauchamp,  15  Tex.  304 ;  Bills  v.  Na- 
tional Elxchange  Bank,  88  Tex.  Civ.  App.  «19, 
86  S.  W.  776.    When  they  affirmed  the  trust. 
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they  weri»  no  loagu-  atmpie  contract  credi- 
tors, but  had  a  lien  or  trust  created  In  their 
favor  by  the  Tenders  and  vendees  in  the  sale 
of  the  gooda  They  bad  the  right  to  go  Into 
court  and  enforce  that  lien  or  trust  and  share 
In  the  proceeds  pro  rata,  whether  as  original 
parties  to  the  emit  or  as  interveners. 

[•,  7)  The  allegation  that  Walker  &  Perkins 
executed  Qie  note  and  signed  the  contract, 
agreeing  to  be  lialde  for  that  amoant,  author- 
ized a  Judgment  against  them  for  that 
amount,  directing  payment  of  the  debts  pro- 
portiooately  ont  of  the  proceeds  ot  the  note 
established  by  the  }adgm«>t  for  which  an 
executiMi  oonld  issue.  By  the  terms  of  the 
agreement,  $4,000  of  the  purcliase  price  for 
the  consideratloD  of  the  stock  of  goods  evi- 
denced by  the  note,  payable  to  the  order  of  M. 
W.  andO.  W.  Warren,  was  a  trust  fund  to 
pay  "any  and  all  Inddbteduess  or  claims 
which  may  be  owing  fOr  or  against  ao^r  of  the 
property"  so  purchased.  And  the  plaintiff 
and  interveners  were  entitled  to  a  Judgment 
for  their  proportional  amount  on  their  claims 
or  debts.  ISHis  ^.  National  Bxcliange  Bank, 
supra;  Foy  v.  East  Dallas  Bank,  28  S.  W. 
137.  Where  the  trustee  of  bailee  seeks  to  re- 
padiate  the  trust,  the  b«iei&ciaries  may  sue 
to  enforce  the  trust  Bank  v.  Wheeler,  33 
W.  1093;  SUliman  v.  Gano,  90  Tex.  637,  39 
8.  W.  C60,  40  a.  W.  391;  Kennedy  v.  Baker, 
59  Tex.  ISO;  Peter?  Shoe  Co.  v.  Murray,  31 
Tex.  av.  App.  258,  71  S.  W.  977. 

[•-IS]  It  is  asserted  the  sale  violated  the 
Balk  Sale  Law  (Acts  3lBt  Leg.  c.  27  [Ter- 
ncm's  Sayles'  Ann.  Civ.  St.  1914,  arts.  3971- 
3973]).  That  law  simply  provides  a  bulk  sale 
idiall  be  void  as  against  creditors.  Certainly 
It  was  not  void  as  between  Walker  &  Per- 
kins and  the  Warren  Hardware  Company. 
Barcus  was  not  a  creditor,  and  he  should  not 
claim  the  contract  void  and  at  the  same  time 
assert  a  dalm  of  right  under  it  M.  W.  War- 
ren was  a  member  of  the  hardware  company, 
and.  in  fact  received  the  consideration  of 
the  sale  of  the  goods ;  that  is,  the  land  was 
deeded  to  him,  and  he  claims  to  have  receiv- 
ed the  note  in  question.  The  vendors  and 
vendees  certainly  would  be  estopped  from 
setting  up  their  illegal  acts  to  defeat  Just 
debts  which  both  had  agreed  to  pay  and  made 
provisions  to  pay  out  of  the  consideration  for 
the  sale.  The  creditors,  by  affirming  the  con- 
tract, made  it  their  own,  and  would  be  estop- 
ped from  setting  up  that  it  was  originally  11- 
legaL  They  might  have  done  so  before  affirm- 
ing the  contract,  perhaps,  in  which  case  there 
would  have  been  no  lien  or  trust  fund  created, 
and  they  could  have  treated  Walker  &  Perkins 
as  trustees  imder  the  Bulk  Sales  Law,  and 
i^misheed  them  to  secure  a  lien;  but  there 
was  no  need  of  fixing  a  lien  or  trust  by  attach- 
ment or  garnishment  when  the  contract  fixed 
It  and  the  vendors  and  vendees,  as  well  as  the 
creditors,  assented  to  the  trust  so  created. 
All  tliat  the  parties  were  required  to  do  was 
to   execute  the  trust;  and.  tt  the  trustees 


sought  to  repudiate  It,  the  beneficiaries  bad 
the  right  to  resort  to  the  courts  J<^tly  to 
enforce  It  and  prevent  the  r^udiatlon. 

[41]  There  are  assignmeats  to  the  effect 
that  Morrow-Thomas  Hardware  Company, 
having  reduced  its  debt  to  Judgment  after  the 
trust  was  created,  elected  to  pursue  a  differ- 
ent remedy.  We  do  not  think  so.  The  Judg- 
ment is  simply  another  evidence  of  the  same 
debt  secured  by  the  note  in  question,  and  evi- 
dences the  ftict  that  the  debt  was  unpaid,  etc. 

[12]  It  is  also  asserted  that  8(Hne  of  the 
other  creditors,  after  the  contract  in  this 
ease,  evidenced  their  debt  by  taking  notes, 
and  that  this  was  a  waiver  or  an  election  not 
to  rely  upon  the  trust.  The  debt  secured  by 
the  contract  it  Is  not  asserted  was  paid,  and 
the  only  effect  of  taking  the  notes  was  to  evi- 
dence the  debt  l^  the  note  and  only  had  the 
effect  to  postpone  payment  of  the  debt 
There  is  no  element  of  election  of  remedies  or 
a  Waiver  in  either  of  these  Instances  in  our 
Judgment  It  only  aided  to  keep  the  debts 
alive  and  prevented  the  bar  to  run  against 
tliem. 

[1 3]  It  is  also  asserted  that  taking  the  notes 
with  Interest,  and  rendering  Judgment  that 
the  $4,000  note  l>e  prorated  on  such  bitsis, 
would  be  a  wrong  to  Barcus,  In  that  he  was 
entitled  to  the  residue  after  paying  the  orig- 
inaf  debts.  The  evidence  establishes  that  he 
came  into  possession  of  the  note  after  It  was 
due  and  had  full  knowledge  of  the'  facts,  or 
was  in  possession  of  facts  sufficient  to  war- 
rant the  finding  that  he  had  such  knowledge 
or  notice.  We  think  his  case  presents  no 
equity. 

[14]  Barcus  also  complains  that  the  evi- 
dence shows  that  the  note  was,  at  the  time 
of  the  trial,  in  possession  and  held  by  his 
sister-in-law,  Mrs.  Oratland.  The  facts  show, 
if  she  in  fact  bought  the  note  or  was  in  pos- 
session of  the  note,  she  did  so  long  after  this 
suit  was  instituted  and  long  after  the  ma- 
turity of  the  note.  She  was  a  pendente  lite 
purchaser,  and  lis  pendens  applies  as  to  her. 

[15]  It  is  also  asserted  that  the  court 
should  not  have  admitted  testimony  as  to 
what  creditors  were  to  be  paid  out  of  the 
note  at  the  time  of  the  making  of  the  con- 
tract It  is  asserted  that  this  evidence  va- 
ried the  terms  of  the  contract  On  the  con- 
trary, the  proof  of  who  the  creditors  were 
falls  under  the  very  terms  of  the  contract 
It  identified  them.  This  Is  permissible  In 
contracts  of  this  ctiaracter  with  like  terma 
The  evidence  in  this  case  is  amply  sufficient 
to  show  that  the  Judgment  was  properly  ren- 
dered for  the  plaintiff  and  interveners,  who 
were  the  creditors  contemplated  by  the  con- 
tract at  the  time  of  its  execution.  Barcus 
nor  Warren,  nor  either  of  them  are  innocent 
purchasers  of  the  note,  as  is  fully  shown  by 
the  evidence. 

It  would  be  a  useless  waste  of  time  to  re- 
view each  and  all  of  the  assignments,  and  It 
will  be  sufficient  to  overrule  them  gener< 


Digitized  by  VjOOQIC 


592 


207  S0UTHWE8TBBN  RBPOBTER 


(Tes. 


ally.  Tlie  nsslgnments  based  cm  the  excep- 
tions aa  discussed  by  us  give  our  view  of  the 
law  governing  this  case,  and  the  allega- 
tions of  the  petition  and  the  pleas  of  inter- 
rentloa  are  amply  and  fully  proved. 
The  Judgmatt  will  be  affirmed. 


WESTERN    UNION    TELEGRAPH   00.   v. 
ARUSTRONG.    (No.  2017.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

Nov.  IS,  1918.    Rehearing  Denied 

Nov,  14,  1918.) 

1.  CoiiMEBGE  €s>28— Neolioeni  Delivebt  or 
Messaqe— What  Law  Governs. 

Where  a  telegram  was  sent  from  aiM>ther 
state  into  Texas,  and  through  the  negligence  of 
the  office  in  Texas  was  not  delivered,  the  meas- 
ure of  damages  is  governed  by  the  state  deci- 
sions and  not  the  federal  decisions,  and  mental 
anguish  is  an  element  of  actual  damage. 

2.  Appeal  and  Ebbob  <8=>1056(3)— HABittEBS 
Ebbob— Evidence— E3KCI.USI0N. 

Eh^clusion  of  evidence  which  has  no  proba- 
tive force  is  immaterial  and  harmless. 

3.  Teleqbaphs  AND  Telephones  *=>54(7),  66 
(1)— LiABruTT  of  Teuiobaph  Company— 
LnrcTATioN  o»  LiABruTT. 

Those  who  deal  with  telegraph  corporations 
are  entitled,  if  they  insist  upon  it,  to  have  their 
messages  transmitted  and  delivered  free  from 
all  conditions  or  limitations,  except  those  im- 
posed by  the  law  of  the  land,  and.  when  a  sur- 
render of  any  part  of  that  right  is  claimed,  the 
telegraph  company  must  be  able  to  establish 
a  valid  agreement  to  that  effect 

4.  TlXEOBAFHS  AND  TUJEFHONES  4S>54(7) — 
LlABIUTY  or  GOMPANT  CoNDITiONB— 
RVIXS. 

A  rule  of  a  telegraph  company  that  tele- 
grams should  t>e  written  on  certain  forms,  and 
the  stipulations  on  the  back  of  such  forms,  were 
not  binding  on  the  sender  of  a  telogram,  hav- 
ing no  knowledge  thereof,  who  telephoned  a  mes- 
sage, although  the  agent  recorded  the  message 
npon  one  of  such  blanks. 

5.  Pleadino  «=>291(1)  —  Replt  —  Wbitten 
CoNTBAC?r— VEBincATioN. 

Where  the  sender  of  a  telegram  telephoned 
the  message  and  the  telegraph  agent,  without 
the  sender's  knowledge,  wrote  it  upon  one  of 
its  forms,  a  verified  reply  denying  the  execution 
of  a  written  contract  by  the  sender  was  not 
necessary. 

6.  Telegraphs  and  Telephones  «=»71— 
Mentai,  Suffebino— Excessive  Damages. 

Verdict  of  $1,250.64  for  mental  suffering 
resulting  from  being  deprived  of  opportunity 
to  be  with  and  nurse  a  sister  during  her  last 
illness  and  to  be  present  at  the  burial  was  ex- 
cessive, and  vrill  be  reduced  to  $500. 

Appeal  from  District  Court,  Titus  County; 
3.  A.  Ward,  Judge. 


Action  by  Mrs.  I>ula  Armstrong  sgalnst  the 
Western  Union  Telegraph  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed  on  condition  of  remittitur. 

Ohas.  S.  Todd,  of  Teacarkana,  and  Albert 
T.  Benedict,  of  New  York  City,  for  appellant 

WllUiwoa  &  Davidson,  of  Mt  Vernon,  T. 
O.  Hutchings,  of  Mt  (Pleasant,  and  J.  F.  WU- 
klnson,  of  Austin,  for  appellee. 

HODGBS,  J.  TUs  appeal  Is  from  a  judg- 
ment In  fiivor  of  the  appellee  for  the  sum  of 
$1,260.64  as  damages  for  mental  suffering  dne 
to  the  n^Iigent  failure  of  the  appellant  to 
deliver  a  telegram  notlfj^ng  her  of  the  seri- 
ous Illness  of  her  sister.  There  is  little,  if 
any,  dispute  about  the  facts.  On  February 
8,  1916,  J.  li.  Landers  sent  the  following  mes- 
sage from  Normandy,  Tenn.,  to  the  appellee 
at  Mt.  Pleasant,  Tex.: 

"To  Mrs.  Lula  Armstrong,  Mt.  Pleasant, 
Texas.  Like  for  you  to  come  if  possibly  can. 
Had  Sister  operated  on  Tuesday.  Mother  has 
given  out  and  cannot  wait  on  her  any  longer. 
Three  gallons  of  water  from  her  system  today." 

Landers  was  a  brother,  and  the  "Sister"  re- 
ferred to  In  the  message  was  a  slater  of  the 
appellee.  The  message  was  received  at  Ml 
Pleasant,  but;  because  of  conduct  which  is 
admitted  to  be  negligent,  was  not  delivered 
till  several  days  after  appellee's  sister  died 
and  was  burled. 

[1]  By  ai^ropriate  assignments  the  appel- 
lant presents  the  same  general  propositions 
Involved  and  discosaed  in  Telegraph  Co.  v. 
Bailey,  184  S.  W.  S19;  s.  c  108  Tex.  427,  196 
S.  W.  616:  and  Telegraph  Co.  ▼.  Brown,  202 
S.  W.  1049.  That  defense  was  based  upon  the 
fact  that,  this  being  an  Interstate  message, 
the  measure  of  damages  was  governed  by  the 
federal  decisions,  and  mental  anguish  sboold 
not  be  allowed  as  an  element  of  actual  dam- 
age. It  is  unnecessary  to  add  more  to  what 
has  heretofore  been  said  on  those  subjects, 
and  the  cases  above  cited  are  referred  to  as 
authority  for  overruling  that  group  of  as- 
signments. 

Among  other  defenses  relied  upon  was  the 
failure  of  the  appellee  to  present  her  claim 
for  damages  within  95  days  after  her  cause 
of  action  arose.  Appellant  pleaded  specially 
that  it  had  adopted  a  rule  requiring  each 
message  for  transmission  to  be  written  upon 
a  form  provided  by  it  for  that  purpose,  or 
that  the  message  should  be  attached  to  that 
form  by  the  sender  or  his  agent  so  as  to  leave 
the  printed  beading  in  full  view  above  the 
message.  Upon  the  trial  of  this  case  it  of- 
fered In  evidence  a  copy  of  that  rule.  It  al- 
so offered  In  evidence  the  following  stipula- 
tion printed  on  the  back  of  its  blank  forms: 

"Clause  6.  The  company  shall  not  be  lisblo 
for.  damages,  or  for  statutory  poialties,  in  any 
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rase  where  the  eUim  te  not  presented  In  wrltinf 
within  ninety-five  daya  after  the  cauae  ot  ac- 
tioo,  i{  any,  shall  have  ariaen." 

Tbe  rule  was  excluded  upon  the  grotind 
that  there  was  no  evMence  that  It  had  been 
filed  with  the  Interstate  Commerce  Commls- 
Klon.  The  printed  stipalatian  on  the  blank 
form  was  excluded  n'pon  the  ground  that  it 
was  not  UadhiK  upon  the  appellee. 

Tlie  testimony  offered  by  the  aiq;>eUee,  and 
which  was  not  disputed,  shows  that  J.  Ia 
Handera,  the  s^Mler  of  the  message,  lived  at 
Nomandy,  a  small  town  in  TesneBsee^  which 
was  without  any  tel^saph  office.  It  was  the 
custom  of  people  living  at  Normandy,  when 
desiring  to  send  telegraphic  mesaages*  to 
phone  than  to  the  appellant's  office  at  Sbel- 
byviUe,  a  short  distance  away  and  In  the 
same  state.  On  February  8th  Landers  called 
the  appellant^s  agent  at  Shelbyville  over  the 
telephone  and  communicated  orally  the  mes- 
sage hereinbefore  quoted.  The  agent  accept- 
ed the  message  and  agreed  to  transmit  it 
No  written  memorandum  was  made  by  Lan- 
ders, nor  was  there  any  mention  by  either 
lenders  or  the  agent  of  such  memorandum. 
Landers  testified,  without  contradiction,  that 
he  did  not  know  of  any  rale  adopted  by  the 
telegraph  company  requiring  their  blanks  to 
be  nsed.on  such  occasions,  and  did  not  know 
whether  the  agent  subsequently  used  one; 
neither  did  he  know  that  the  telegraph 
blanks  used  by  the  appellant  bad  printed  on 
tbem  stipulations  such  as  the  clause  offered 
in  evidence. 

[2.  3]  The  evident  purpose  of  the  testimony 
excluded  was  to  estaUlsh  the  fact  that  the 
parties  to  the  message  were  bound  by  the  con- 
tractual stlpulatl<Mi  requiring  the  claim  for 
damages  to  be  presented  within  86  «ays  after 
the  cause  of  action  aix>8e.  While  the  partic- 
ular objections  urged  to  the  introduction  of 
the  rule  requiring  the  use  of  appellant's 
blanks  may  have  been  Insufficient  to  Justify 
Its  exclusion,  the  error  is  immaterial  and 
harmless  if  fbe  testimony  bad  no  probative 
force.  If  it  did  not,  then  there  is  no  good 
reason  for  reversing  this  case  in  order  to  per- 
mit the  introdnctien  of  testimony  valndesa 
when  admitted,  or  which  may  be  excluded 
upon  other  grounds,  l/et  us  concede  that  the 
appelant  had  adc^ted  a  rule  requiring  its 
blank  forms  to  be  used  In  receiving  messages 
tor  transmission.  The  evidence  In  this  case 
shows  that  none  was  used  or  authorized  to 
be  used  by  the  sender  on  that  occasion.  The 
adoption  of  the  rule  when  proved  could  only 
be  regarded  as  a  drcumstance  tending  to 
show  that  appellant's  agent  at  Shelbyville, 
after  receiving  the  message  over  the  tele- 
phone, may  have  recorded  it  upon  one  of  ap- 
pollant's  blanks  on  the  bade  of  which  was  the 
^nated  stipulation  relied  upon  In  this  case. 
Assuming  that  tlie  agent  did  this,  was  that 
act  soffld^it  to  bind,  the  osipoalte  party  to 
207  S.W^S8 


Che  terms  of  a  atlpnlatlon  of  whldi  he  was 
mtirely  Ignorant?  A  telegraph  company  oat- 
not  escape  the  legal  consequences  of  its  mis- 
conduct without  the  consent  of  the  injured 
party.  A  UaMllty  which  the  law  imposes  up- 
on it  remains  till  it  is  voltmtarlly  released,  by 
the  person  with  whom  the  company  is  deal- 
ing. If  In  advance  of  the  transmission'  of  a 
message  the  telegraph  company  desires  to  se- 
cure concessions  which  relieve  It  of  any  part 
of  the  legal  consequences  of  a  breach  of  duty, 
or  whldi  bind  the  other  party  to  a  course  of 
procedure  differoit  from  that  prescribed  by 
law  and  more  favorable  to  the  tdegraph 
company,  th^e  must  be  a  valid  contract  to 
that  effect  The  making  of  contracts  with 
telegraph  companies  Is  in  all  material  re^ 
q;>ects  governed  by  the  same  rules  that  ooa- 
trol  the  making  of  contracts  generally.  The 
st^ulatlons  and  terms  must  be  knowingly 
and  voluntarily  agreed  to  by  the  party  they 
undertake  to  Und.  It  is  true  that  telegraph 
companies,  as  public  service  corporations, 
have  the  right  to  adopt  and  enforce  reason- 
able rules  f(w  the  regulation  of  their  deal- 
ings with  the  public:  but  this  does  not  in- 
clude the  power  to  indirectly  compel  the  sen- 
ders of  messages,  and  other  beneficiaries,  to 
surrender  any  part  of  their  legal  rights  in 
claims  for  damages  resulting  from  a  breach 
of  duty.  Telegraph  companies  cannot  under 
the  guise  of  exercising  a  rule-making  power, 
secure  an  Immunity  which  only  a  contract 
can  give.  l%ey  will  not  be  permitted  to  adopt 
a  rule  requiring  all  messages  tendered  for 
transmission  to  be  written  uiwn  their  blank 
forms,  and  then  provide  as  their  only  forms 
those  which  contain  printed  stipulations  im- 
posing conditi(»s  and  limitations  upon  the 
liability  of  the  company.  Those  who  deal 
with  sudi  corporations  are  entitled.  If  they  in' 
sist  upon  it,  to  have  their  messages  transmit- 
ted and  delivered  free  from  all  conditions  or 
limitations  except  those  imposed  by  the  law 
of  the  land.  When  a  surrender  of  any  (part 
ot  that  tlgbt  is  dalmed,  the  telegraph  com- 
pany must  be  able  to  establish  a  valid  agree- 
ment to  that  effect 

[4]  If  in  this  case  the  court  had  admitted 
Id  evidence  the  rule  and  the  printed  stipula- 
tion offered,  the  evidence  would  not  have 
made  out  the  defense  for  which  It  was  Intend- 
ed. The  Important  question  before  the  court 
was,  not  what  the  tel^^ajdi  company  did 
under  its  mle-maklng  power,  but  what  th6 
parties  to  the  contract  agreed  to  at  the  time 
this  message  was  sent.  The  appellant  offered 
no  other  evidence  tending  to  show  that  the 
message  was  reduced  to  writing  in  any.  form 
or  upon  any  character  of  blank.  It  may  be, 
and  doubtless  is,  correct  to  say  that  one  who 
voluntarily  uses,  without  objection,  a  tele- 
graphic blank  which  bears  upon  Its  face  no- 
tJce  that  the  message  is  sent  subject  to  the 
conditions  and  stipulations  appearing  on  the 
back,  is  chargeable  with  a  knowledge  of  those 
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condtttODB  and  stipulations,  and.  In  tbA 
absence  of  some  express  dissent,  beoranes 
bound  by  them;  but  it  does  not  follow  that 
one  who  delivers  an  oral  message  to  an  agent 
of  the  telegraph  company  can  be  obligated  to 
those  conditions  by  the  unanthwised  act  of 
such  agent  in  recording  the  message  upon  one 
of  those  blanks  for  convenience  in  transmia- 
don.  In  this  instance,  when  the  appellant's 
agent  at  ShelbyviUe  accepted  the  oral  mes- 
sage from  Landers  over  the  telephone  the 
contract  between  Landers  and  the  appellant 
was  completed,  and  it  is  of  no  conseauence 
what  the  agent  thereafter  did  without  the 
knowledge  or  the  consent  of  Landers. 

[6]  Ciounsel  for  appellant  Insists  that,  in  the 
absence  of  a  verified  reply  denying  the  execu- 
tion of  a  written  contract  by  Landers,  its  de- 
fense founded  upon  that  issue  could  not  be  at- 
tacked. The  rule  Invoked  applies  only  to  writ- 
ten contracts,  and  in  this  case  no  written  con- 
tract was  replied  upon  by  the  appellee,  nor 
was  any  offered  In  evidence  by  the  appellant 
Hence  the  objection  is  untenable 

[•]  It  is  also  urged  that  the  verdict  in  this 
case  is  excessive.  It  appears  from  the  testi- 
mony that  the  only  injury  sustained  by  Mrs. 
Armstrong  was  the  mental  suffering  result- 
ing from  being  deprived  of  the  opportunity 
to  be  with  and  nurse  her  sister  during  the 
tatter's  last  illness  and  to  be  present  at  the 
burlaL  While  our  courts  recognize  that  such 
injuries  constltnte  the  basis  for  actual  dam- 
ages, they  have  never  adopted  any  rule  by 
which  to  determine  its  measure  other  than 
the  reasonable  estimate  of  the  trial  court  or 
the  Jury.  W»  are  of  the  opinion,  however, 
tliat  the  verdict  in  Oiia  case  transcends  the 
limits  usually  allowed  in  such  instances  as 
compensation  for  mental  suffering.  We  think 
a  verdict  for  (600  would,  under  the  circum- 
stances, be  sufficient 

If  the  appellee  should  within  20  days  from 
this  date  file  in  this  court  a  remittitur  of 
(760.64,  the  Judgment  will  be  affirmed. 
Otherwise,  it  will  be  reversed,  and  the  cause 
remanded  for  another  trlaL 


STEWAHT  &  THREADGILL  v.  EL  PASO 
&  a.  W.  00.  et  al.    (No.  SSS.) 

(Court  of  Otvil  Appeals  of  Texas.  El  Paso. 
Nov.  21,  1918.  On  Rehearing,  Dec.  18,  1018. 
E^irtber  Rehearing  Denied  Jan.  9,  1919.) 

Appeal  and  Brxob  <s»1071(6)— Failttke  to 
File  CoircLVSioNS  or  Pact  and  Law— Con- 

rLICTINO    EVIDCNCX— RSVKBSAL. 

In  shipper's  action  involving  issues  as  'to 
whether  two  railroads  were  negligent  in  handling 
shipment  of  live  stock,  whether  shipper  was 
damaged  thereby  and  amount  of  any  damage, 
where  the  evidence  was  conflicting  and  the  court. 


sitting  withoat  a  jury,  dtsmlsssd  one  defendant 
and  found  for  the  other,  its  failure  to  file  its 
findings  of  fact  and  conclusions  of  law,  after  due 
request,  under  Rev.  St.  1011,  art  2075,  pre- 
vented appellant  from  fairly  presenting  the  ap- 
peal, and  was  groimd  for  reversaL 

App^l  from  District  Ciourt,  EI  Paso  Coun- 
ty;   P.  R.  Price,  Judge. 

Suit  by  Stewart  A  mreadgUI  against  tbe 
El  Paso  A  Southwestern  Compaiiy  and  Qie 
Ualveston,  Hanlsburg  &  San  Antonio  Ball- 
way  Oimpany.  Judgment  by  the  court,  sit- 
ting withoat  a  Jury,  dismissing  the  El  Paso 
&  Southwestern  Railway  Oompany  from  tbe 
suit,  and  in  favor  of  the  Qalveston,  Harris- 
burg.  &  San  Antonio  (Railway  Conqpany,  and 
plaintiffs  appeaL    Reversed  and  remanded. 

Jackson  &  Isaacks,  of  El  Paso,  for  appel- 
lants. 

Beall,  Kemp  &  Nagle,  of  BI  Paso,  Baker, 
Botts,  Parker  &  Garwood,  of  Houston,  and 
W.  A.  Hawkins,  of  El  Paso,  for  appeUees. 

HARPJ9R,  C.  J.  This  was  a  suit  brought 
by  appellants,  Stewart  &  Threadgill,  a  co- 
partnership corniK)sed  of  J.  F.  Stewart  and 
W.  W.  Threadgill,  against  the  El  Paso  * 
Southwestern  Company  and  the  Galveston, 
Harrlsburg  &  San  Antonio  Railway  Com- 
pany, appellees,  in  which  the  appellants 
sought  damages  of  the  appellees  for  alleged 
negligence  in  the  shipment  of  about  2,000 
head  of  goats  from  Turquoise,  N.  M.,  to 
Del  Rio,  Tex.,  over  the  railway  of  the  appel- 
lees, the  appellants  alleging  that,  on  account 
of  the  (lelays  and  other  negligence  of  the 
appellees,  the  goats  were  Injured,  and  the  ap- 
pellants thereby  damaged  in  the  sum  of  (2,- 
500.  The  app^lee  EI  Paso  &  Southwestern 
Railway  "Oompany  answered  by  g^ieral  de- 
murrer and  general  denial.  Tbe  appellee 
Galveston,  Harrtaburg  *  San  Antonio  Rail- 
way Oompany,  by  tbrfr  flrst  amended  orig- 
inal answer,  answered  by  general  demurrer 
and  general  denial  and  a  special  plea  that 
the  shipment  was  an  interstate  shipment 
and  under  the  terms  of  the  bill  of  lading  ap- 
ptilants  valued  their  goats  at  $3  per  head, 
and  thereby  secured  lower  rates  than  they 
would  have  secured,  and  that  appellants 
were  estopped  from  claiming  a  greater  value 
of  said  goats.  The  case  was  tried  b^ore  the 
conrt  without  a  Jury,  and  on  December  26, 
1917,  the  conrt  rendered  Judgment  dismiss- 
ing tbe  appellee  El  Paso  &  Sontliwestem 
Railway  Company  from  the  suit  which  ordo' 
of  dismissal  was  entered  nunc  pro  tunc  oa 
January  26,  1918,  and  on  January  4,  191S, 
rendered  Judgment  in  favor  of  the  appellee 
Galveston,  Harrlsburg  &  San  Antonio  Rail- 
way Company,  from  whldi  Judgments  the  ap-  ; 
pellants,  Stewart  &  Threadgill.  have  ap- 
pealed. I 

We  are  asked  to  reverse  this  Judgment  up- 
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on  the  sole  groniid  that  tbe  trial  court  failed 
to  file  its  findings  of  fact  and  concltisions  of 
law  upon  propw  and  seasonable  request, 
having  been  filed  ds  t>n>vlded  by  article  2075, 
Revised  Olvll  Statutes  of  Texas  of  1911.  It 
wHl  be  noted  from  tbe  statement  of  the  na- 
ture of  tbe  case  that  for  plaintiff  to  recover 
there  were  only  two  questions  of  fact  to  be 
determined  by  the  trial  opart,  viz.  was  the 
railroad  company  negligent  In  bandlli^  the 
goats?  and  were  they  injured  or  damaged 
by  reason  of  sndi  negligence?  The  Judgment 
entered  is  equivalent  to  findings  upon  both  in 
favor  of  defendant,  and  the  law  applicable 
followed  In  due  course.  We  note  also  that 
a  motion  for  a  new  trial  was  filed  in  which 
the  sole  point  is  urged  that  under  the  evi- 
dence the  trial  court  diould  have  found  for 
the  plaintiff.  We  farther  note  that  a  state- 
ment of  facts  was  prepared  and  filed  and 
brought  into  this  court  wltli  the  record,  and 
It  la  properly  certlfled  to  by  the  trial  Judge. 
It  Is  further  noted  that  appellant's  counsel 
refused  to  agree  upon  a  statement  of  facts 
solely  upon  the  ground  that  the  court  had 
failed  to  make  and  file  findings  of  fact  and 
conclusions  of  law,  and  that  there  Is  no  oon- 
tention  upcHi  the  part  of  appellant  that  the 
statement  of  facts  Is  not  full  and  complete, 
and  It  may  be  further  noted  that  by  the 
assignments  of  error  filed  In  the  trial  court 
the  sole  point  raised,  aside  trom  the  failure 
to  file  findings  of  fact  and  conclusions  of  law, 
is  that  the  judgment  of  the  court  Is  con- 
trary to  the  law  and  tbe  facta  l^ere  is  no 
sugge<!tlon  in  the  brief  of  appellants  that 
they  have  been  prejudiced  by  tbe  failure  to 
file  findings  of  fact  and  conclusions  of  law, 
and  we  think  the  jeoord  before  us  conclusive- 
ly shows  that  no  other  assignment  of  error 
could  have  been  made  had  the  findings  been 
made.  Therefore,  adopting  the  reasoning  of 
Chief  Justice  Conner  in  his  dissenting  opin- 
ion In  Emery  v.  Barfidd,  156  S.  W.  311, 
confirmed  by  the  opinion  of  the  Supreme 
Court.  107  Tex.  306,  177  S.  W.  952,  we  hold 
that: 

"It  does  not  appear  that  the  omission  of  the 
trial  judge  to  duly  file  his  eoncluelods  has  pre- 
vented a  proper  presentation  of  the  questions  in- 
volved in  this  appeal,  nor  has  it  operated  to  the 
prejudice  ot  appeUants  in  presenting  their  appeal. 
It  does  not  therefore,  Iq  itself,  warrant  a  re- 
versal of  the  Jadgment."  Bole  <l2a  (149  S. 
W.  X). 

Afilrmed. 

HIGCflNS,  J.  (concurring).  Tbe  record  dis- 
closes that  judgment  against  appellants  was 
rendered  January  4, 1918.  Assignments  of  er- 
ror, containing  a  number  of  spedflcatlons, 
were  filed  Mardi  18, 1918.  Appellants  filed  the 
transcript  in  this  court  on  March  26,  1918. 
TTiereafter,  and  In  due  time,  appellee  filed 
Its  motion  Iri  this  court  for  permission  to 
file  Uie  statement  ot  iacta^  which  was  grajit- 


ed,  and  the  statement  was  filed.  Attorneys 
for  appellants  declined  to  agree  to  same,  and 
it  was  prepared  by  the  trial  court.  Upon  its 
face  it  appears  to  be  fair  and  complete;  and 
there  Is  nothing  to  indicate  the  contrary. 
Appellants'  brief  was  filed  long  subsequent 
to  the  filing  of  the  transcript  and  statement 
of  facts.  The  sole  ground  of  error  presented 
in  the  brief  is  the  failure  to  file  the  findings 
of  fact  and  conclusions  of  law.  Tbe  Issues 
in  this  case  are  -few  and  simple,  and  upon 
the  facts  reflected  by  the  pleadings  and.  evi- 
dence, I  see  no  reason  why  appeUants  could 
not  have  properly  presented  all  of  the  assign- 
ments which  they  filed  In  the  lower  court, 
and  had  the  merits  of  their  appeal  decided, 
notwithstanding  the  failure  of  the  trial  court 
to  file  findings  and  conclusions. 

Where  the  record  discloses  that  appellants 
have  been  deprived  of  no  substantial  right 
by  the  failure  of  the  trial  court  to  file  his 
findings  and  conclusions,  and  has  not  been 
thereby  prevented  from  making  a  fair  pres- 
entation of  tbe  merits  of  his  appeal,  I  think 
it  clear,  upon  tbe  authorities  cited  in  tbe 
opinicMi  of  the  Chief  Justice,  that  there 
should  be  no  reversal  by  reason  alone  of 
such  failure.  I  attach  no  importance  to  the 
fact  that  the  statement  of  focts  was  not  an 
agreed  one.  If  It  was  fair  and  complete, 
that  is  all  appellants  have  a  rl^t  to  expect 
of  any  statement  of  facts. 

I  do  not  desire  to  be  understood  as  holding 
that  trial  courts  are  at  liberty,  at  will,  to 
disregard  the  plain  provisions  of  article  1989 
and  deprive  litigants-' of  the  right  therein 
granted.  I  morely  hold  that  in  this  particu- 
lar case  appellants  were  not  deprived  of  any 
substantial  right  by  the  omission  of  the  trial 
court,  and  are  therefore  not  entitled  to  a 
reversaL 

For  this  reason.  I  concur  in  tbe  affirmance. 

On   Kehearlng. 

HARPBSR,  0.  J.  Upon  consideration  of 
appellants'  motltft  for  rehearing,  tbe  conclu- 
sion is  reached  that  we  erred  in  affcmlng 
this  case,  and  that  same  should  be  reversed 
on  account  of  ^fjie  failure  of  the  trial  court  to 
(file  its  findings  of  fact  and  conclusions  of 
law,  as  requested  by  appellants. 

Judge  Conner's  dissenting  (pinion  in  Em- 
ery V.  Barfield,  166  S.  W.  811,  approved  by 
the  Suprraae  Court  a07  Ttex.  906,  177  S.  W. 
952),  was  dted  in  support  of  the  conclusion 
that  tbe  failure  to  file  these  findings  upon 
the  record  presented  in  the  instant  case  did 
not  necessitate  a  reversal.  In  Peers  v.  Wil- 
liams, 174  S.  W.  864,  an  appeal  was  present- 
ed upon  an  agreed  statement  of  facts.  The 
trial  court,  however,  had  failed  to  file  find- 
ings of  fact  and  conclusions  of  law  as  re- 
quested by  appellant.  The  case  was  revers- 
ed solely  on  account  of  this  failure  in  an 
opinion  likewise  written  by  Chief  Justice 
Conner.  Discussing  the  matter,  Judgie  Con- 
ner.MiyB:. 
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"Possibly  the  able  Jndge  who  tried  the  case 
deemed  it  immaterial  to  lo  file  liia  coDcIusions, 
in  view  of  a  line  of  dedsious  of  our  courts  hold- 
ing that  a  failure  to  comply  with  the  statute  by 
filing  conclusions  when  seasonably  requested  is 
not  a  sufficient  ground  to  cause  a  reversal  of  a 
judgment  on  appeal  where,  as  in  this  case,  there 
is  a  statement  of  facts.  See  Jacobs  v.  Nuas- 
baum  [63  Tex.  CSr.  App."  520]  133  S.  W.  484 ; 
Sutherland  ▼.  KirUand,  134  S.  W.  851.  But 
these  cases  proceed  upon  the  assumption  that 
the  facts  were  aabstantially  undisputed,  and 
that  therefrom  it  affirmatively  appeared  that  the 
failure  was  without  probable  harm,  the  court  in 
each  instauce  practically  applying  the  principle 
now  embodied  in  rule  62a  (149  S.  W.  x),  which 
provides  that:  'No  judgment  shall  be  reversed 
on  appeal  and  a  new  trial  ordered  in  any  cause 
on  the  ground  that  the  trial  court  has  commit- 
ted an  error  of  law  in  the  course  of  the  trial, 
unless  the  appellate  court  shall  be  of  opinion 
that  the  error  complained  of  amounted  to  such  a 
denial  of  the  rights  of  the  appellant  as  was 
reasonably  calculated  to  cause  and  probably  did 
cause  the  rendition  of  an  improper  judgment  in 
the  case,  or  was  such  as  probably  prevented  the 
appellant  from  making  a  proper  presentation  of 
the  case  to  the  appellate  court' 

"None  of  these  cases  go  so  far  as  to  hold  that 
it  is  not  error  to  fail  to  file  conclusions  when 
properly  requested,  and  it  will  l>e  found,  we 
think,  to  be  substantially  the  uniform  rule  to 
reverse  the  judgment  in  case  of  such  failure 
where  there  is  no  statement  of  facts  or  where 
the  evidence  exhibited  in  the  statement  is  con- 
flicting. See  Wandry  v.  Williams,  103  Tex.  91, 
124  S.  W.  85;  Wood  v.  Smith,  141  S.  W. 
795;  Shepherd  &  Davenport  y.  McEvoy,  144 
S.  W.  285;  Kyle  v.  Blanchette,  158  S.  W.  796. 

"In  the  case  now  before  us  the  evidence  in- 
dicates several  possible  theories  for  appellee's 
recovery,  none  of  which  is  free  from  difficulty. 
For  instance,  it  may  possiUy  be  contended  that 
the  120  bales  of  cotton  burned  in  fact  weighed 
more  than  is  shown  by  the  gin  weights  at  Myra, 
for  which  excess  appellant  should  account  under 
the  terms  of  the  original  agreement  between  the 
parties,  or  it  may  be  contended  that,  regardless 
of  the  issue  of  an  excess,  appellant  should  ac- 
count to  appeUee  for  money  had  and  received 
under  the  terms  of  the  agreement,  if  any,  with 
the  railway  company's  claim  agent.  But  these 
are  mere  conjectures.  It  cannot  be  said  to  be 
clear  that  appellee  was  entitled  to  recover  upon 
either  theory  suggested,  and  the  very  least  that 
may  be  said  of  the  testimony  is  that  it  is  con- 
flicting, and  appellant  under  the  law  has  a  clear 
right  to  have  the  conflict  determined  in  a  court 
having  original  jurisdiction  for  the  determina- 
tioD  of  conflicting  evidence;  this  court  having 
no  such  power, 

"In  accordance  with  the  authorities  cited,  it  is 
ordered  that  the  judgment  be  reversed  and  the 
cause  be  remanded." 

As  Is  thus  pointed  out,  all  of  the  cases, 
apparently,  where  a  Judgment  has  been  af- 
firmed, notwithstanding  the  failure  of  the 
trial  court  to  file  findings  and  conclusions, 
proceeded  upon  the  assumption  that  the  facts 
upon  the  material  Issues  In  the  case  were 
substantially  undisputed,  and  that  It  there- 


fore affirmatlrdy  appears  the  fattare  was 
without  probable  harm. 

In  the  case  at  bar,  there  were  three  issues 
of  fact  presented,  viz.:  Was  the  railroad 
company  n^llgent  In  handling  the  animals? 
Were  they  damaged  by  reason  of  any  such 
negligence?  And,  If  so,  the  amount  of  such 
damage.  Upon  each  of  these  issues,  the  evi- 
dence was  conflicting.  This  court  is  unable 
to  determine  what  the  finding  of  the  trial 
court  was  in  respect  to  these  several  issues. 
The  trial  court  may  have  found  that  the 
company  was  negligent,  but  that  the  animals 
had  not  been  damaged,  or  its  findings  may 
have  been  vice  versa.  Or  it  may  be  that  the 
court  found  all  of  these  issues  of  fact  la 
favor  of  the  appellants,  but  may  have  de< 
duced  an  incorrect  legal  coDdnsion.  We  are 
without  any  informatl<«  as  to  the  basis  of 
the  court's  actl<Hi  in  rendering  Judgment  for 
the  defendant  In  this  condition  of  the  rec- 
ord, we  are  now  of  the  opinion  that  we  erred 
In  holding  that  the  failure  of  the  trial  court 
did  not  prevoit  appellants  from  making  a 
fair  presentation  of  their  appeaL  It  may 
be  that  had  the  court  filed  the  findings  and 
conclusions,  the  appellants  would  not  have 
been  able  to  show  any  reversible  error,  but 
we  cannot  so  presume.  In  support  of  the 
conclusion  now  readied,  see  the  following  au- 
thorities: Schofleld  V.  Bank,  175  S.  W.  506: 
Overton  v.  K.  of  P,  173  S.  W.  472;  Broderldt 
T.  Brick  Co.,  160  S.  W.  60O;  Poalter  v. 
Sndth,  149  S.  W.  279;  Owm  v.  Smith.  203 
S.  W.  1171;  Bloch  v.  Bloch,  190  S.  W.  52S; 
Guadalupe  County  v.  Poth,  153  S.  W.  919: 
Railway  Oo.  v.  Dairy  Co.,  137  S.  W.  13"; 
Sutherland  v.  Kirkland.  134  S.  W.  851. 

The  motion  for  rehearing  is  granted,  and 
the  cause  now  reversed  and  remanded. 


OOMMBECIAL  ORBDIT  CO.  ▼.  GILES. 
(No.  1983.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 
Nov.  2,  19ia) 

1.  AxTERAnon     or     iHsrauicEma     «s>12— 
Notes  Given  as  Fast  or  Oroer— Skpasa- 

TIOH    BT   PaTEB— AtlTHORITT. 

A  contract  order  for  the  purchase  of  goods 
payable  by  a  aeries  of  negotiable  notes,  pro- 
viding that  the  payee  might  detach  the  noti'S 
from  the  order,  Ijeing  consistent,  contempo- 
raneous agreement,  authorised  the  payee  to  de- 
tach the  notes. 

2.  Btixs  and  Notes  ^=>47— Noiks  Attach- 
ed TO  Obokb  IPOS  Goods— CoNBTBUonoN. 

A  mere  recital  in  a  contract  order  that  th« 
purchase  price  of  the  goods  might  be  paid  in 
Botes  attached  thereto  did  not  make  the  pay- 
er's obligation  a  conditional  one. 
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3.  Altsbatior  or  iHSTBuiacNTa  «s»2,  16— 
"Maixbiai.  Axtibation"— EFri«:T. 

Any  material  alteration  of  an  instrument 
destroys  its  obligation  and  tenderg  it  unen- 
forceable, and  any  alteration  causing  the  in- 
stmment  to  speak  differently  in  legal  effect  from 
that  which  it  apoke  originally  is  a  "material 
alteration." 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Fbrases,  First  and  Second  Series,  Material 
Alteration.} 

4.  Altebation  of  Instbitments  «=»9  —  De- 
tachino  Mots  fbou  CJontbact  Obdeb— Ma- 

'riTKTAT.TTY, 

The  payee's  detachment  of  a  series  of  ne> 
gotiable  notes  from  a  contract  order  permitting 
their  detachment  was  not  a  material  altera- 
tion rendering  the  notes  void. 

5.  BizxB  Ain>  NoTBB  «»866(1)— IiiABiz.iTT  or 

MaKKB— INWOCEWT  H0I4>BB. 

The  maker  of  negotiable  notes  attached  to 
a  contract  order' permitting  their  detachment 
by  the  payee  would  be  liable  to  an  innocent 
holder  even  though  the  order  contract  and  notes 
were  revoked  in  the  hands  of  the  jHiyee  and  it 
could  not  maintain  an  action  thereon  against 
the  maker. 

6u  Bzixs  AHD   NoiBa  «=>363  —  AoxiOM  or 

NOTK — CONSIDEBATIOR— BxCOVEBT. 

In  action  on  notes  originally  attached  to  a 
contract  order  and  detached  by  the  payee,  as 
permitted  by  the  order,  and  sold  to  plaintiff, 
an  innocent  holder,  for  76  per  cent,  of  the  face 
of  the  notes  until  the  remainder  should  be  paid 
by  the  maker,  the  holder's  recovery  diould  be 
limited  to  76  per  cent,  of  the  face  of  the  notes. 

Appeal  from  Fannin  County  Court-;  S.  F. 
liBslle,  Judge. 

Action  by  the  Cominerclal  Credit  Company 
against  Bills  Giles.  Jadgment  for  defend- 
ant, and  plaintiff  appeals.  Reversed,  abd 
judgment  rendered  for^plaintlfr. 

The  appellant,  a  corporation,  sued  tlie  ap- 
pellee on  a  promissory  note  signed  by  him 
and  made  payable  to  the  order  of  the  Partln 
Manufacturing  Company.  The  appellaut 
claimed  that  it  was  an  Innocent  purchaser  of 
the  note  in  dne  course  of  trade,  before  ma- 
turity, and  for  value.  The  appellee  answered 
by  doiial,  and  pleaded  a  material  Alteration 
of  the  note,  failure  of  the  consideration,  can- 
cellation, and  fraudulent  circulation  of  the 
same  by  the  Pattlu  Manufacturing  Company, 
and  notice  to  the  appellant  before  institution 
of  the  suit  that  the  note  was  fraudulent, 
without  consideration,  and  void,  and  appellee 
would  not  pay  It  The  appellant  made  reply 
that  he  was  an  Innocent  purchaser,  and  with 
a  plea  of  estoppel.  There  was  a  trial  before 
the  court  without  a  Jury,  and  Judgment  was 
entered  in  favor  of  the  appellee. 

The  conrt  made  findings  of  fact,  here  adopt- 
ed, substanaally  as  follows:  That  on  April 
13,  1916,  the  appellee  executed  a  written  or- 
der to  the  Partln  Manufacturing  Company, 
baring  its  general  office  at  Memphis,  Tenn., 


for  certain  merchandise  to  be  delivered  to 
him  at  Leonard,  Tex.  The  order  further  con- 
tained an  a^eement  on  the  itart  of  the  Partln 
Manufacturing  Company  to  deliver  the  goods 
and  to  provide  certain  printed  and  advertis- 
ing matter  intended  to  Increase  the  sales  of. 
the  appenee,  a  merchant,  and  to  guarantee 
an  Increase  In  the  sales  and  collections  of  ap- 
pellee to  the  amount  of  $10,000  In  the  next 
12  months,  and  to  pay  9  cents  on  every  dol- 
lar that  the  api)ellee  fell  short  of  that  amount 
of  increase.   It  was  provided: 

"3.  Terms;  All  the  above-named  goods  to  be 
indnded  in  the  purchase  price  of  $900.00 
Tliree  per  cent  off  cash  in  ten  days.  By  spe- 
cial agreement  the  above  can  be  paid  in  six 
installments  of  one  hundred  and  fifty  dollars 
(1160.00)  each,  in  three,  four,  five,  six,  seven 
and  eight  months  if  the  notes  attained  hereto 
properly  signed  aecompany  this  order.  The  at- 
tached notes  are  executed  and  tendered  in  set- 
tlement of  this  order,  and  Partln  Mfg.  Co.  is 
authorised  to  detach  same  on  acceptance  of  this 
order.  If  order  is  not  accepted  notes  are  to 
be  canceled  and  returned  to  purchaser. 

"4.  In  consideration  of  the  special  method 
set  forth  in  your  plan  and  the  terms  and  agree- 
ment herein  contained,  this  order  cannot  be 
conntermanded,  but  to  stand  as  given  on  day 
and  date  hereof.  Any  verl>al  or  written  agree- 
ment not  embraced  herein  will  not  be  binding 
on  Partin  Mfg.  Go.  This  order  is  given  with  a 
full  and  complete  understanding  of  the  condi- 
tions herein  and  after  reading  same." 

Following  after  the  signature  Of  the  appel- 
lee, and  on  the  same  sheet  of  paper  contain- 
ing the  above  order  and  agreement,  was  the 
note  sued  on  and  five  others  of  the  same  de- 
nomination signed  by  the  appellee  and  pay- 
able to  the  order  of  the  Partin  Manufacturing 
Cbmpany  in  three,  four,  five,  six,  seven,  and 
eight  months,  respectively,  aftfer  date.  All 
of  the  notes  bear  date  of  April  13,  1916.  At 
the  time  the  notes  were  signed  by  the  appel- 
lee, they  were  all  contained  on  one  sheet  of 
paper,  and  there  were  no  lines  nor  perfora- 
tions between  said  notes;  but  the  order  and 
the  agreement  and  the  notes  were  all  on  the 
same  sheet  of  paper.  The  order  ahd  agree- 
ment and  tbf  notes  were  signed  by  the  appel- 
lee ¥rlth  the  nnderstandlng  that  they  were 
to  be  forwarded  to  the  Partln  Manufacturing 
Company  at  Memphis,  Tenn.,  by  Its  sales- 
man then  presmt  at  Leonard,  Tex.,  for  ac- 
ceptance or  rejection.  But  the  appellee 
countermanded  and  revoked  the  order  and 
agreement  before  acc^tance  by  the  Partin 
Manufacturing  Company  of  said  order  and 
agreement  and  notes.  The  court  further 
finds: 

"Tliat  after  said  contract  and  said  notes  were 
placed  in  the  hands  of  the  Partin  Manufactur- 
ing Company,  and  after  the  Partin  Manufactur- 
ing Company  had  notice  of  the  cancellation  of 
said  contract  and  notes  by  said  defendant  Ellis 
Giles,  said  Partin  Manufacturing  Company  cut 
said  notes  from  the  street  of  paper  in  which  they 


»ror  otbsr  essM  •<•  mm*  topto  saa  KBY-NOltBaR  la  all  Key-Numbered  DlgesU  and  Indexes 


Digitized  by  VjOOQIC 


598 


207  SOTJTHWEST!EllN  REPORTER 


(Tex. 


were  printed  go  aa  to  separate  the  notes  from 
eticb  other  and  from  the  contract  tq  which  they 
were  attached,  and  Partin  Manufacturing  Com- 
pany fraudulently  circulated  the  note  sued  on. 

"That  after  said  notes  were  so  detached,  and 
prior  to  the  nuitiirity  of  same  or  any  of  same, 
said  Partin  Manufacturing  Company  negotiated 
the  note  sued  on  to  the  Commercial  Credit  Com- 
pany for  a  valuable  consideration,  said  Com- 
mercial Credit  Company  not  having  any  actual 
notice  of  any  defect  or  vice  in  said  notes,  said 
Partin  Manufacturing  Company  guaranteeing 
the  payment  of  said  note  and  endorsing  the 
same  over  to  said  Commercial  Credit  Com- 
pany. 

"That  Partin  Manufacturing  C(Mnpany  and 
the  plaintitt  are  both  corporations,  duly  incor^ 
porated,  and  neither  of  such  corporations  hav- 
ing a  domidile  in  the  state  of  Texas.  TbAt  de- 
fendant prior  to  the  institution  of  this  suit 
gave  notice  to  plaintiff  that  he  would  not  pay 
the  note  sued  on  for  the  reason  that  the  same 
was  fraudulent  and  without  consideration. 
That  said  Partin  Manufacturing  Company  is 
solvent.  That  said  Commercial  Credit  Compa- 
ny during  the  year  1016  purchased  three  batch- 
es of  notes  from  the  Partin  Manufacturing 
Cmnpany  as  follows:  Approximately  $10,000.> 
00  on  April  3,  1918,  another  lot  of  about  $11.- 
000.00  on  April  24,  1918,  approximately  $15,- 
000.00  on  May  2,  1018,  the  notes  of  EUis  Giles, 
including  the  ones  sued  on,  being  included  in 
the  last  transaction.  Of  the  first  lot  of  paper 
purchased  as  aforesaid,  81  per  cent,  has  been 
paid  prior  to  the  19th  day  of  September,  1917, 
of  the  paper  purchased  April  24,  1916,  which 
included  the  note  sued  on,  61  per  cent,  has  I>een 
paid  prior  to  September  19,  1917.  All  of  the 
paper  sold  by  the  Partin  Manufacturing  Com- 
pany to  said  Commercial  Credit  Company  was 
disposed  of  on  the  following  terms  and  condi- 
tions :  76  per  cent,  of  the  amount  of  said  notes 
were  paid  in  cash  by  said  Coinmercial  Credit 
Company,  and  the  balance  of  24  per  cent,  be- 
ing withheld  by  said  Commercial  Credit  Com- 
pany to  be  paid  to  the  Partin  Manufacturing 
Company  only  upon  payment  to  the  Commercial 
Credit  Company  of  the  face  amount  of  the 
notes  purchased  from  it  I  further  find  that  no 
payments  further  than  the  said  78  per  cent, 
has  ever  been  paid." 

Thos.  P.  Steger,  of  Bonham,  and  J.  G.  Mc- 
Urady,  of  EU  Paso,  for  appellant 

Cunningham  &  McMahon,  of  ^nham,  tor 
anoellee. 

LE)VY,  3.  (after  stating  the  facts  as 
at>ove).  Although  It  was  deteirmined  as  a  fact 
that  the  appellant  purchased  the  note  before 
maturity,  for  a  valuable  consideration,  with- 
out notice  of  a  fraud,  the  court  concluded,  as  a 
matter  of  law,  that  the  detachment  and  sepa- 
ration of  the  note  sued  on  'were  void,  and  that 
the  api>ellant  was  not  entitled  to  have  Jndg- 
ment  against  the  appellee,  who  was  the  maker 
of  the  note.  Appellant  challenges  this  con- 
clusion and  a;sks  the  reversal  of  this  judg- 
ment of  the  court  There  does  not  appear 
any  erasure  or  addition  or  subtraction  of 
terms  of  the  notes.  The  facts  relied  on  to 
show  alteration  are  only  that  the  notes  were 


cut  and  detached  from  the  same  piece  of 
paper  upon  which  the  order  contract  was 
written,  and  then  circulated.  The  contract 
order  referred  to  the  notes  in  the  following 
words  only: 

"3.  Terms :  All  the  above-named  goods  to  be 
included  in  the  purchase  price  of  $900.00. 
Three  per  cent,  off  cash  in  ten  days.  By  special 
agreement  the  above  can  be  paid  in  six  install- 
ments of  one  hundred  and  fifty  dollars  ($150.0(H 
each,  in  three,  four,  fivev  six,  seven  and  eight 
months  if  the  notes  attached  hereto  properlr 
signed  acccHnpany  this  order.  The  attached 
notes  are  executed  and  tendered  in  settlement 
of  this  order,  and  Partin  Mfg.  Co.  is  authorized 
to  detach  same  on  acceptance  of  this  order.  If 
the  order  is  not  accepted  notes  are  to  be  can- 
celed and  returned  to  purchaser." 

The  notes  are  worded  as  follows : 
"$150.00  P.  O.  Leonard;    State,  Texas. 

"Date,  Apr.  13th,  1916. 

"Eight  months  after  date  for  value  received 
I  promise  to  pay  to  the  order  of  Partin  Manu- 
facturing Company,  Incorporated,  one  hundred 
and  fifty  dollars  ($150.00)  at  First  State  Banit, 
Leonard,  Texas.  [Signed]    Ellis  Giles." 

[1-4]  It  is  evident  from  the  face  of  flie 
contract  order  that  the  maker  contemplated 
that  the  attacSied  notes  would,  in  a  certain 
event,  be  detached  from  the  contract  order: 
and  it  appears  from  the  face  of  the  note  that 
it  is  a  negotiable  promissory  note.  The  con- 
tract order  and  the  notes  together  appear 
slmi^  contemporaneous  agreaaaents,  and 
with  no  terms  or  conditions  in  the  contract 
order  qualifying,  varying,  or  affecting  the 
terms  of  the  notes,  and  there  is  no  repug- 
nancy between  than.  And  the  separation  of 
the  notes  from  the  ctmtract  order  presented 
no  different  situation,  either  in  fact  or  in 
legal  effect,  than,  for  ipustratioa,  had  the 
notes  been  written  upon  a  distinct  and  sep.'J- 
rate  sheet  of  paper  and  pinned  to  the  order 
contract  The  mere  recital  in  the  contract 
order  that  the  purchase  price  <^  the  goods 
can  be  paid  in  notes  does  not  make  the  oh- 
llgation  a  conditional  one.  It  Is  well  settled 
that  any  material  alteration  of  an  Instrn- 
ment  destroys  the  obligation  of  the  contract 
and  renders  it  unenforceable;  and  unques- 
tionably any  alteration  whlcb  causes  the  in- 
strument to  speak  different,  in  legal  effeot, 
from  that  which  it  spoke  originally,  is  a  ma- 
terial alteration.  3  Page  on  Contracts,  i 
1511 ;  3  nilott  on  Contracts,  {  2012.  But.  on 
the  contrary,  IX  there  is  no  such  change  in 
language  or  meaning,  and  the  legal  validity 
and  operation  of  the  instrument,  or  its  ai>- 
parent  i-egularity,  is  not  affected,  then  there 
is  not  a  material  alteration  rendering  the  In- 
strum«it  void.  2  Daniel  on  Negotiable  In- 
struments (5th  E)d.)  g  1398;  1  B.  C.  L.  par.  4. 
p.  967 ;  Tutt  v.  Thornton,  57  Tex.  35.  And  It  is 
believed  the  facts  of  the  instant  case  do  not 
warrant  the  conclusion  of  law  that  there  vras 
such  material  alteration  as  rendered  the 
notes  absolutely  void.   The  case  of  Spencer  v. 
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Triplett,  184  S.  W.  712,  Is,  lii  ia  thought,  dto- 
tlDgalahable  <rom  tbla  case.  There  the  court 
stated  that: 

"The  note,  when  construed  in  connection  with 
the  remainder  of  the  contract,  was  not  nego- 
tiable." 

This  constructioa  implies  that  the  court 
concluded  from  the  record  that  the  order  to 
the  Acme  Sales  Company  contained  agree- 
ments qnallfylng  the  terms  of  the  note.  And 
the  authorities  dted  by  the  court  show  that 
In  the  writing  there  were  agteonaits  Qualify- 
ing the  terms  of  the  notes,  and  that  th^r 
coaseqnent  sejiaratlon  legally  affected  and 
changed  the  liability  of  the  maker  of  the 
notes.  Therefore  the  tacts  therein  would 
amount  to  an  .alteration-  and  hare  that  legal 
effect. 

[5]  The  note  not  being  void  upon  the  con- 
tention of  alteration,  the  maker  would  be  lia- 
ble to  an  innocent  holder,  as  the  court  finds 
the  appellant  to  be^  although  the  order  con- 
tract and  the  notes  were  canceled  and  revok- 
ed in  the  hands,  of  the  Partin  Maaufikcturing 
Oompany,  and  the  Partin  Manufacturing 
Company  could  not  maintain  an  action  there- 
on against  the  maker.  For,  as  said  in  Gre- 
neaux  t.  Wheeler,  6  Tex.  515: 

'"Rie  title  ia  derived  from  the  instrument  it- 
self, and  not  from  the  title,  which  the  i>arty 
has  who  transfers  it.  The  possession  of  the 
note  gives  the  holder  disposing  power  over  the 
same.  The  note  passes  as  a  species-  of  cur- 
rency, without  Inquiry  as  to  the  title  of  the 
holder.  It  is  immaterial  whether  the  vendor 
be  an  attomqr  at  law,  «r  not;  or  whether  he 
has  obtained  it  *  *  *  by  fraud,  by  finding, 
or  upon  trust  Tbe  title  of  the  transferee  de- 
peads  upon  the  possession  of  the  vendor,  but 
on  none  of  the  circumstances  under  which  it 
was  obtained.  This  possession  gives  him  au- 
thority to  sell;  and  if  the  buyer  has  acted  in 
good  faith,  and  paid  a  valuable  consideraticm, 
his  title  cannot  be  impugned." 

Appellee  contoids  the  Judgment  should  be 
afBrmed  under  the  authority  of  Van  Winkle 
Oln  &  Mach.  Oo.  v.  Oltiaena'  Bank  of  Buffa- 
lo. 8»  T6X.  147,  83  S.  W.  862.  It  is  beUered 
that  the  facts  here  are  essentially  different, 
and  that  Oie  same  principle  of  that  case  does 
Jiot  an>]y  here. 

[•]  It  is  concluded  that  the  Judgment  should 
t>e  reversed,  and  that  Judgment  should  be  here 
now  rendered  in  favor  at  the  appelant ;  but. 
In  view  of  the  finding  of  the  court  that  the 
appellant  paid  only  76  per  cent  of  the  face 
of  the  note  and  contracted  with  the  Partin 
Manufacturing  Oompany  not  to  pay  the  bal- 
ance of  24  per  cent  until  that  sum  of  money 
-was  paid  over  hy  the  maker,  a  recovery,  In 
the  special  facts  of  this  case,  may  be  allowed. 
It  Is  thought  only  to  the  extent  of  76  per 
cent  of  the  f&ce  of  the  note.  The  costs  of  the 
trial  court  and  of  this  court  will  be  taxed 
against  the  appellee. 


Mcknight  T.  pexjos  &  tot  ah  laeb 

IRR.  CO.  et  ai.    (No.  927.) 

(Court  of  Civil  Appeals  of  Texas.     El  Pasoi. 

Dec.  18,  1918.     Rehearing  Denied 

Jan.  9,  1919.) 

1.  CJONBTITDTIOHAl    IjAW     *=>80(2)— JuDICIAI, 

Powers— Deusqation—Boabd     or     Water 

Snoiitbebs. 
Acts  35th  Leg.  c.  88,  %\  106  and  118  (Ver- 
non's Ann.  Civ.  St  Supp.  1918,  arts.  5011%f, 
6011^0),  in  so  far  as  they  attempt  to  confer 
upon  the  board  of  water  engineers  the  power  to 
determine  and  estaUish  the  relative  rights  of 
claimants  to  water,  violate  Const  art  2,  divid- 
ing the  powers  of  government  and  article  5,  | 

1,  vesting   judicial   i>ower  exclusively   in   the 
courta 

2.  IwjrwcTtow  4=374  —  OrricEns  —  Viola- 
tion OF  CoNsTTnrnoNAi.  Rights  —  Poabd 
or  Wateb  Engineebs. 

Where  the  board  of  water  engineers  is  about 
to  exercise  power  to  adjust  petitioner's  property 
rights  contrary  to  his  constituidonal  right  to 
have  them  adjusted  by  the  coiuta,  he  is  enti- 
tled to  injunction. 

Appeal  from  District  Court  Beeves  Coun- 
ty; Chas.  Gibbs,  Judge. 

Petition  by  O.  K.  MeKnlght  against  the 
Pecos  &  Toyah  Lake  Irrigation  Company 
and  others  to  oijoin  proceedings  before  the 
Board  of  Water  Engineers.  Judgment  for 
defendants,  and  plaintiff  appeals.  Reversed, 
and  judgment  rendered  granting  temporary 
writ  of  injunction. 

Howard  &  Cooke,  of  Pecos,  for  appellant 
B.  V.  Looney,  Atty.  Gen.,  and  C.  M.  Cure- 
ton,  Asst  Atty.  Gen.,  for  apiieilees. 

BIGGINS,  X  On  September  14,  1918,  ap- 
pellant McKnight  presented  to  the  Honor- 
able C.  C.  Gibbs,  judge  of  the  district  court 
of  Reeves  county,  his  petition  for  a  tempo- 
rary injunction.  The  petition  was  presented 
in  vacation  and  Oie  hearing  was  ex  parte. 
The  petition  complained  of  the  Pecos  &  Toy- 
ah Lake  Irrigation  Company,  a  corporation, 
and  the  unknown  stockholders  and  directors 
thereot  and  also  of  W.  T.  Potter,  C.  S. 
Clark,  and  John  A.  Norris,  composing  the 
board  of  water  engineers  of  the  state  of 
Texas.  A  cmdensed  statement  of  the  mil- 
terial  allegations  of  the  i>etitlon  is  as  fol- 
lows: 

That  Potter,  C^ark,  and  Norris  have  is- 
sued and  published  a  notice  of  the  holding 
of  a  meeting  to  be  held  in  Ward  county,  Tex., 
and  in  Beeves  county,  Tex.,  on  the  24th  to 
26th  days  of  June,  1918,  in  pursuance  of  a 
petition  filed  with  the  board  by  the  Pecos  & 
Toyah  Lake  Irrigation  Company,  requesting 
the  determination  of  the  rights  of  various 
claimants  to  the  waters  of  the  Pecos  river. 


®=>For  other 
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and  that  th^  wonld  commence  the  taking  of 
testimony  In  said  cause  as  to  the  rights  of 
all  parties  dalntlng  water  from  said  stream 
or  Its  trlbntaries  on  June  24,  1918,  at  the 
courthouse  In  Ward  county,  and  would  con- 
tinue the  taking  of  said  testimony  until  the 
25th  day  of  June,  1918,  at  6  p.  m.,  and  that 
they  would  hold  a  meeting  for  the  taking  of 
testimony  in  Reeves  county  on  June  26, 
1918;  that,  in  pursuance  of  said  purpose, 
said  board  of  water  engineers  promulgated 
and  Issued  alleged  rules  of  procedure  and 
requirements  for  adjudication  and  final  de- 
termination of  all  water  rights  in  the  state 
of  Texas,  which  read  as  follows: 

"Bules  of  Procedure  and  Requirements  of  the 
Board  of  Water  £kigineers  in  re  the  Ad- 
judication and  Final  Determination  of 
All  Water  Rights  in  the  State  of  Texas. 

"1.  ^e  daily  sesnon  of  the  board  shall  be 
held  in  some  room  or  place  in  the  county  court- 
house of  each  and  every  county  named  in  the 
original  order  and  notice  of  the  board,  relative 
to  eadi  respective  stream  or  other  source  of 
supply,  from  9:00  a.  m.  to  12:00  m.  and  from 
2:00  p.  m.  to  6:00  p.  m.  on  each  and  every 
day  allotted  for  hearings  in  each  county. 

"2.  At  least  one  member  of  the  board  or  the 
secretary  of  the  board  shall  be  continuously 
present  at  the  ai>pointed  place  and  time  for  the 
purpose  of  receiving  and  filing  such  testimony, 
records  and  data  as  may  be  presented  by  eadh 
and  every  claimant  of  water  rights. 

"3.  The  members  of  the  board  will  make  such 
personal  investigations,  surveys  and  measure- 
ments and  collect  such  data  as,  in  their  judg- 
ment, may  be  necessary  for  the  completl<«  of 
the  record  in  each  case. 

"4.  All  data  collected  by  the  board  shall  be 
reduced  to  writing  and  filed  as  a  part  of  the 
record  in  the  case  to  which  it  relates. 

"5.  The  data  and  information  collected  and 
filed  by  the  board  shall  be  for  the  guidance  and 
enlightenment  of  the  board  in  arriving  at  a 
just,  equitable  and  lawful  decision  on  the  whole 
matter,  and  must  not  be  eonstmed  as  an  act 
of  the  board  in  assisting  any  dalmant  to  make 
out  his  case. 

"6.  All  evidence,  testimony  and  exhibits  shall 
be  reduced  to  writing  and  filed  with  the  Iward  as 
a  part  of  the  case  to  which  same  relates. 

"7.  No  testimony  will  be  taken  before  the  board 
save  and  excepting  such  testimony  as  the  t)oard 
may,  on  its  own  motion,  desire  to  hear,  and  all 
such  testimony,  if  any,  so  tsken,  shall  bt  re- 
duced to  writing  and  filed  as  a  part  of  the  rec- 
otd  of  the  case  to  the  issues  of  which  it  is  per- 
tinent. 

"8.  In  case  the  board  desires  to  take  the  testi- 
mony of  any  witness  or  witnesses,  relative  to  any 
claim  of  right,  the  board  will  furnish  the  claim- 
ant with  the  name  of  such  witness  or  witnesses, 
and  it  shall  be  the  duty  of  such  claimant  to  pro- 
duce the  witness  or  witnesses  before  the  board, 
and  provide  for  the  taking  and  transcribing  of 
such  testimony  without  expense  to  the  state. 

"9.  No  oral  arguments  will  be  permitted  dur- 
ing the  period  designated  for  the  taking  and 
filing  of  the  statements  of  claims  and  testimony 
of  claimants;  but  a  written  argument  or  brief 
may  t>e  filed  by  the  claimant  or  his  attorney  at 


any  time  prior  to  the  date  on  which  the  final 
finding  of  tiie  board  is  made. 

"10.  The  board  will  not  permit  the  filing  of  any 
contest  until  all  the  claims  and  die  testimony 
relating  thereto  have  been  filed  and  taken,  and 
until  the  time  is  fixed  and  notice  given,  as  re- 
quired by  statute,  for  the  inspection  and  ex- 
amination of  the  testimony,  and  the  fiUng  of 
such  contest  or  contests,  if  any.  j 

"11.  nie  board  will  not  permit  any  claimant 
to  file  any  supplemental.    *    •    ••• 

Plaintiff  alleged:  That  he  is  the  owner  of 
a  tract  of  land  sltaate  In  Reeves  county,  j 
which  is  riparian  to  the  Pecos  river  and 
abnts  upon  the  stream  and  is  entitled  to  the 
use  of  the  watM'  thereof  for  irrigation  par-  ' 
poses.  a%at  said  land  is  entitled  to  the  use 
of  the  waters  of  the  Pecos  river  diverted  by 
the  Farmers'  Independent  Canal  Company, 
by  virtue  of  the  appropriation  of  said  com- 
pany aad  the  riparian  character  of  plain- 
tiff's land.  That  the  Farmers'  Independent 
Canal  Company  is  a  mutual  corporation, 
formed  for  the  inirpose  of  diverting  water 
and  delivering  same  to  the  lands  of  plaintiff 
and  others  under  the  system  entitled  there- 
to, and  Is  owned  and  operated  as  a  mutual 
company  by  plaintiff  and  the  other  farmers 
under  the  system.  That  Potter,  Clark,  and 
Norrls-came  to  Barstow  and  Pecos  on  the 
date  specified  in  the  notice,  but  did  not  take 
any  testimony  or  hold  any  meeting  as  pro- 
vided by  law  and  stated  they  would  receive 
written  statements  which  they  would  take 
to  Austin  and  consider  in  determining  and 
adjudicating  the  water  rights  of  plaintiff 
and  others  In  said  riyer,  and  that  at  some 
subsequent  time  they  would  issne  a  decree 
adjudicating  all  of  said  water  rights.  I^at 
no  hearing  was  had  such  as  is  contemplated 
by  Vernon's  Ann.  Civ.  St  Supp.  1918,  arta. 
SOll^f  to  SOllMiI.  inclusive,  In  that  no  tes- 
timony was  taken  at  said  hearing,  as  pro- 
vided in  article  5011V^hh,  but  the  board 
merely  stated  tliat  it  would  receive  such 
written  proofs,  verified  by  affidavit,  as  par- 
ties desired  to  file.  That  said  proceedings 
attempted  to  be  held  by  the  defendants  are 
claimed  to  be  proceedings  under  articles 
GOll^f  to  OOll^w.  miat  said  acts  of  the 
liCgisIature  attempt  to  qonfer  apoo  the  lioard 
of  water  engineers  Judicial  power  to  som- 
moa  witnesses,  take  testimony,  and  detei^ 
mine  the  right  of  plaintiff  and  others  to  the 
waters  of  the  Pecos  river,  acquired  by  their 
appropriations,  but  that  said  acta,  so  far  as 
they  attempt  to  confer  snch  Jadldal  power 
and  authority  upon  the  board  of  water  en- 
gineers, are  in  violation  of  flie  Conatltntion 
of  the  state  of  Tecas  and  void,  and  that  the 
hearing  and  attempted  adjudication  of  plain- 
tiff's property  rights  by  said"  board  Is  an  un- 
lawful and  unconstitutional  invasion  of  his 
rights.  That  said  board  Is  wlthoat  power  to 
proceed  even  under  said  statute,  because  It  i< 
attempting  to  proceed  upon  the  petition  In 
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Ue  name  of  the  Pecos  &  Toyah  Lake  Irriga> 
tloQ  Company,  wblcb  bad  forfeited  Its  char- 
ter on  July  2,  1918,  tor  nonpayment  of  Its 
franddse  tax,  and  that  satd  corporation  has 
never  been  reinstated,  and  there  la  no  such 
person  capable  of  filing  said  petition,  and 
said  proceeding  la  fictitiously  brought  to  in- 
vade the  rights  of  the  real  nsers  of  water 
from  the  Pecoa  river,  and  tlie  Iward  has  no 
anthority  to  proceed  therein;  that  there  are 
a  large  nnmber  of  water  users  on  the  Peoos 
river,  taking  water  from  the  sam^  to  wit, 
the  plaintiff,  the  Amo  Cooperative  Irriga- 
tion Company,  and  other  parties,  naming 
them.  Oliat  said  parties  are  the  actual  wa- 
ter users  from  the  river.  That  there  are 
no  other  persons,  Aims,  or  corporations  tak- 
ing or  nslng  water  from  the  Pecos  river, 
and  the  board  has  no  Jurisdiction  to  proceed 
in  said  hearing  without  a  petition  from  some 
of  the  water  users  of  said  stream,  even  if 
said  acts  be  constitutional. 

That  no  such  petition  liaa  been  filed  before 
the  board.  That  the  law  does  not  authoriee 
the  board  to  hold  said  proceeding  and  to  take 
testimony  and  enter  its  decree  adjudicating 
and  determining  the  rights  of  claimants  to 
the  waters  of  said  stream,  except  upon  a  pe- 
tition to  the  board  signed  by  one  or  more 
water  users  npdn  the  stream,  and  no  such 
petition  has  been  filed,  because  the  Pecos  & 
Toy  ah  Lake  Irrigation  Company  is  defunct, 
nonexistent,  and  not  a  water  user  from  the 
river.  That  it  has  never  diverted  or  used  or 
attempted  to  divert  or  use  one  drop  of  water 
from  said  river  and  lias  no  means  to  divert 
water,  and  by  reason  thereof  said  board  Is 
illegally  proceeding  in  said  cause.  That  said 
board,  while  at  said  hearing,  announced  that 
they  would  not  consider  or  respect  riparian 
rights  in  their  determination  or  adjudication, 
but  only  those  rights  acquired  by  appropria- 
tion and  actual  use.  That  plaintiff's  rights 
In  said  stream  are  based  upon  the  riparian 
character  of  his  land.  That  his  land  has 
been  irrigated  and  cultivated  from  the  wa- 
ters of  said  stream,  and  plaintiff  Is  unable  to 
prosecute  an  appeal  as  provided  In  article 
5011%  mm  of  said  act,  for  the  reason  that 
said  river  is  an  extensive  water  course  and 
there  are  perhaim  100  people  who  would  file 
proofs  of  daim  with  the  board.  ^Riat  the 
costs  of  appealing  would  be  prohibitive,  and 
plalnriff  would  be  financially  unable,  and 
the  provisions  for  aK>eal  are  Impracticable 
and  inoperative,  because  the  statute  does  not 
provide  any  method  of  taxing  costs  or  r^ay- 
ment  of  costs  by  the  adverse  party  In  case 
said  appeal  should  be  successful.  That  the 
costs  of  appeal  are  prohibitive,  and  plalntifC 
and  other  riparian  landowners  would  be 
thereby  precluded  from  prosecuting  such  ap- 
peaL  That,  if  defendants  are  permitted  to 
proceed  with  the  hearing,  the  title  to  plaln- 
tlff's  water  rights  will  be  clouded  by  the  de- 
cision and  decree  of  the  board,  and  he  will 


be  irr^>araUy  damaged,  for  wUdi  he  has  no 
adequate  remedy  at  law.  That  there  baa 
been  inatltnted  and  is  now  pending  in  the 
District  Court  of  the  United  States  for  the 
Western  District  of  Texas,  at  Del  Bio,  Tex., 
a  suit  styled  Neal  S.  Doran  et  al.  v.  Orand- 
falls  Water  &  Development  Company  ^  al., 
being  No.  2  in  equity,  to  which  said  suit 
plaintiff  la  a  party  defendant,  and  all  other 
water  users  of  the  Pecos  river  are  parties 
defendant  That  in  said  suit  the  following 
relief  is  asked  for  by  the  plaintiff  therein: 

"Tbat  each  of  the  defendants  above  named  be 
cited  in  terms  of  law  to  appear  herein  and  set 
up  this  claim,  or  alleged  right,  title,  or  interest 
in  and  to  the  waters  of  the  Pecos  river  afore- 
said and  its  claimed  or  alleged  right  to  take 
and  appropriate  the  same  for  any  porpose,  and 
that  thereupon  such  rights,  titles,  or  interest  be 
decreed,  determined,  and  adjudged  by  this  court, 
and  that  upon  hearing  hereof  this  court  ad- 
judge, decree,  and  determine  that  the  right, 
title,  and  interest  of  the  said  defendant  Imperial 
Irrigation  Company,  and  of  the  plaintiffs  here- 
in he  adjudged,  decreed,  and  determined  to  be 
prior  In  point  of  time  and  superior  in  right  ahd 
equity  to  the  alleged  rights,  titlss,  or  interests 
of  the  defendants,  and  each  of  them. 

"That  upon  hearing  hereof  it  be  decreed,  ad- 
judged, and  determined  by  this  coart  that  the 
said  defendants,  and  each  of  them,  be  perpetual- 
ly enjoined  and  restrained  from  taking,  divert- 
ing, storing  in  reservoir,  or  in  any  other  man- 
ner appropriating  any  of  the  water  flowing  in 
the  said  Peoos  river  until  and  after  the  said  de- 
fendant Imperial  Irrigation  Company  has  taken 
and  appropriated  the  amount  of  water  of  said 
river  to  wMch  it  is  entitled  as  aforesaid,  and 
that  this  court  enforce  its  decree  in  the  premises 
by  appropriate  orders,  executions,  and  pro- 
ceedings in  the  premises;  and  may  it  please 
your  honor  to  grant  unto  the  plaintitSs  a  sub- 
poena of  the  United  States  of  America  issuing 
out  of  and  under  the  seal  of  this  honorable 
court  directed  to  the  said  defendants  herein, 
and  eadi  of  than,  therein  and  thereby  com- 
manding them  on  a  day  certain  therein  to  be 
named  and  under  a  certain  penalty  to  be  and 
appear  before  this  honorable  court,  then  and 
there  to  answer,  but  not  under  oath,  an  an- 
swer under  oath  being  hereby  waived,  all  and 
singular  the  premises,  and  to  stand  to,  i>er- 
form,  and  abide  by  such  order,  direction,  or 
decree  ss  may  l>e  made  against  them,  or  either 
of  them,  in  the  premises  as  shall  seem  meet  and 
equitaUe  and  good  conadence^" 

That  there  is  pending  in  the  district  coart 
of  Reeves  county  a  suit  to  which  the  Ward 
county  irrigation  district  No.  1  is  a  party, 
against  the  Farmers'  Independent  Canal 
Company,  to  determine  the  relative  rights  of 
said  claimants  to  the  waters  of  said  stream. 
That  none  of  said  suits  have  been  referred 
to  the  board  of  water  engineers,  t)ut  are 
pending  in  the  courts,  and  in  said  suits  tem- 
porary orders  have  l>een  issoed  adjudicating 
temporarily  this  claimant's  rights  to  the  wa- 
ters of  the  Pecos  river  as  against  said  other 
claimants.    That  the  action  of  the  board  will 
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Infringe  npon  tb6  jurladlction  oif  the  said 
District  Court  of  ti>e  United  States  and  of 
the  district  court  of  Reeyes  county  and  of  tlie 
district  court  of  Ward  county  in  the  suits 
aforesaid,  resulting  in  a  multiplicity  of  suits 
and  contrary  decrees  and  a  confusion  of  the 
rights  of  plaintiff  and  other  claimants  to  the 
water,  and  that  plaintiff  and  the  other  claim- 
ants will  be  unable  to  obey  the  decree  of 
court  and  the  board  at  the  same  time.  That 
there  Is  no  contest  between  this  claimant 
and  any  of  the  other  claimants  to  water  up- 
on the  Pecos  river  other  than  the  contest 
pending  in  the  suits  aforesaid.  That  plain- 
tiff has  submitted  the  matters  herein  men- 
tioned to  the  botlrrd  of  water  engineers  and 
has  requested  them  to  disccmtinue  said  hear- 
ing, because  no  proper  petition  has  been  filed 
before  them  and  because  said  acts  are  un- 
constitutional, and  has  requested  the  board 
to  postiwne  its  hearing  and  decision  until  the 
board  can  obtain  an  opinion  from  the  Attor> 
ney  General  of  the  state,  as  provided  by  law, 
as  to  the  constitutionality  of  the  act,  but 
that  the  board  has  refused  such  request  and 
is  threatening  to  go  ahead  with  its  proceed- 
ing, well  knowing  its  decree  would  be  void 
and  unconstitutional,  but  believing  that  be- 
cause of  the  enormous  expense  of  an  appeal, 
with  no  provision  for  repayment  therefor, 
that  no  party  could  or  would  appeal  from  its 
decision.  That  the  board  is  thereby  usurp- 
ing the  Jurisdiction  of  this  court  and  other 
courts  in  said  cause  and  subjecting  plaintiff 
and  other  claimants  to  a  multiplicity  of  suits 
and  great  expense  without  any  adequate 
remedy  at  law  and  without  any  petition  of 
any  actual  user  of  water  from  the  Pecos 
river. 

The  petition  prayed  for  the  issuance  of  a 
temporary  writ  of  Injunction,  restraining  the 
board  from  entering  and  filing  for  record  in 
the  records  of  Beeves  county  and  Ward  coun- 
ty its  alleged  adjudication  and  decree,  af- 
fecting the  rights  of  plaintiff  and  others  to 
the  use  of  the  waters  of  the  Pecos  river,  and 
that  upon  final  hearing  the  injunction  be 
made  perpetual,  and  for  general  leliet.  The 
district  judge  refused  to  issue  the  temporary 
injunction  sought,  and  from  the  order  of  re- 
fusal this  appeal  is  prosecuted. 

Appellant  presents  the  cause  to  this  court 
upon  three  main  propositions: 

1.  Tliat  the  act  of  the  Legislature  under 
which  the  board  of  water  engineen  is  at- 
tempting to  proceed  to  a  final  determination 
and  adjudication  of  plaintiff's  property 
rights,  to  wit,  to  the  waters  of  the  Pecos 
river,  is  in  violation  of  article  2  and  section 
1  of  article  6  of  the  Constitution  of  Texaa 

2.  That,  if  said  act  is  constitutional,  never- 
theless said  board  csnnot  proceed  and  put 
the  actual  users  of  water  from  the  Pecos 
river  to  the  expense  of  a  hearing  and  conse- 
quent appeal,  excei^t  upon  the  petition  of  an 


actual  user  of  water  f  r0m  the  stream,  and  no 
such  petition  being  filed,  iiecause  of  the  mat- 
ters alleged  with  rec9)ect  to  the  Pecoa  &  Toy- 
ah  Lake  Irrigation  C!ompany,  OtB  board  is 
proceeding  without  authority. 

3.  That  the  matters  attempted  to  be  adju- 
dicated by  the  board  would  be  in  conflict 
with  the  jurisdiction  of  the  District  Court 
of  the  United  States  and  the  district  court 
of  Reeves  county  tn  the  cases  pending  before 
said  courts,  and  the  act  of  said  board  would 
be  infringement  upon  the  judicial  power  of 
said  courts  by  an  executive  branch  of  tbe 
government. 

[1]  The  constitutionality  of  the  act  hi 
question  is  manifestly  the  main  question  in 
this  case.  The  second  and  third  contentions 
are  pertinoit  only  in  the  event  tbe  constitu- 
tionality of  the  law  t>e  upheld.  A  complete 
revision  of  the  irrigation  laws  of  this  state 
was  effected  by  the  provisions  of  chapter 
88,  Gen.  Laws  SSth  Leg.  p.  211  (Vemoi's 
Ann.  Civ.  St  Supp.  1918,  arts.  4991-€0UViw). 
The  proceedings  of  the  board  sought  to  be 
enjoined  are  based  upon  the  authority  con- 
ferred in  sections  IOCS  et  seq.  of  the  act  men- 
tioned. A  brief  outline  of  tbe  contents  of 
these  sections,  material  to  the  question  pre- 
sented, is  as  follows: 

It  is  provided  that  upon  a  petltlmi  to  the 
board  of  water  engineers,  signed  by  one  or 
more  water  users,  upon  any  stream  or  other 
source  of  water  supply,  requesting  tbe  de- 
termination of  the  relative  rights  of  the  va- 
rious claimants  to  the  waters  of  such 
streams  or  other  sources  of  supply,  it  shall 
be  tbe  duty  of  the  board,  if  upon  investiga- 
tion they  find  the  facts  and  conditions  are 
such  as  to  justify,  to  make  a  determination 
of  such  rights,  fixing  a  time  to  begin  the 
taldng  of  testimony  and  the  maldng  of  such 
examinations  as  will  enable  them  to  deter- 
mine the  rights  of  the  various  claimants. 
In  case  suit  is  brought  in  any  court  for  the 
determination  of  rights  to  the  use  of  ¥mter, 
the  case  may,  in  the  discretion  of  the  court, 
be  transferred  to  tbe  board  for  determina- 
tion, as  provided  in  the  act.  Provision  is 
made  for  the  giving  of  notice  and  taking  of 
testimony  by  the  Ixtard  and  where  the  hear- 
ing shall  be  held.  The  dalmant  or  owner  is 
required  to  present  tn  writing  to  the  board 
all  the  particulars  necessary  for  the  determi- 
nation of  his  rights  to  the  waters  of  the 
stream  or  other  source  of  water  supply  to 
which  he  lays  claim;  and  prescribing  tbe 
information  which  the  statement  of  the 
claimant  shall  contain;  provides  for  Its  veri- 
fication ;  provides  for  the  taking  of  testimo- 
ny by  the  board  and  the  adjoununent  of  its 
meetings  for  that  purpose  from  time  to  tine 
and  place  to  place ;  and  that,  upon  the  com- 
pletion of  the  taking  of  the  testimony,  notice 
sliall  be  given  by  the  board  to  the  various 
daimabts  that  at  a  time  and  place  to  be 
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named  in  the  notice  all  of  the  evidence  will 
be  open  to  inspection  of  the  varloas  claim- 
ants or  ownera  and  others.  Authority  is  giv- 
en the  board  to  employ  stenographers,  hy- 
drosrapheiB,  and  other  experts  in  order  to 
properly  perform  its  dntles  required  by  aee- 
tions  111  to  123.  all  moneys  expended  for 
sach  purpose  to  be  charged  as  costs  in  the 
proceeding,  and  providing  for  its  collection; 
provides  for  a  contest  by  any  one  desiring 
to  contest  any  of  the  rights  of  the  peraons 
who  have  submitted  evidence,  and  providias 
for  a  hearing  of  such  contest;  gives  the 
board  the  ri^t  to  issue  snbpcenag  and  com- 
pel the  attendance  of  witnesses  to  testify 
and  give  evidence,  and  also  confers  power 
upon  the  board  to  order  the  taking  of  depo- 
sitions and  to  issue  commissions  to  take 
same.  In  such  manner  as  the  board  by  writ- 
ten rale  may  provide;  and  that  the  witnesses 
shall  receive  the  same  fees  as  In  clvU  cases, 
the  costs  to  be  taxed  as  the  board  may  di- 
rect ;  provides  that  the  evidence  taken  shall 
be  died  as  a  public  document  In  the  office  of 
the  board.  It  is  made  the  duty  of  the  board 
at  the  time  specified  in  the  notice  to  make  an 
examination  of  the  stream  or  other  source 
of  water  supply  and  the  works  diverting  wa- 
ter therefrom,  prescribing  what  such  exami- 
nation shall  include,  and  that  the  observation 
and  measurements  required  to  be  made  shall 
be  reduced  to  writing  and  made  a  matter  of 
record  In  the  office  of  the  board.  It  provides 
further  that,  as  soon  as  practicable  after  the 
compilation  of  the  date  and  the  filing  of  the 
evidence  in  the  office  of  the  board  of  water 
engineers,  "the  board  shall  make  and  cause 
to  be  entered  of  record  In  Its  office,  findings 
of  fact  and  an  order  of  determination,  de- 
termining and  establishing  the  several  rights 
to  the  waters  of  said  stream,  and  where  the 
evidence  taken  at  such  bearing  as  herein 
provided  shall  disclose  existing  water  rights 
not  represented  at  such  hearing,  said  rights 
shall  be  included  In  such  findings  of  fact  of 
said  board  and  shall  be  likewise  determined 
and  established." 

A  certified  copy  of  such  order  of  determi- 
nation and  findings  is  to  be  filed  in  every 
county  in  which  the  stream  or  any  portion  of 
a  tributary  is  situate,  or  by  which  it  flows, 
in  the  office  of  the  county  clerk.  It  Is  made 
tbe  duty  of  the  secretary  of  the  board,  ttp<Hi 
the  final  determination  of  the  rights  to  the 
waters  of  any  stream  or  other  source  of  wa- 
ter supply,  to  issue  to  each  person,  associa- 
tion, or  corporation  represented  in  the  deter- 
mination, upon  the  payment  of  the  prescrib- 
ed fee,  a  certificate  signed  by  the  chairman 
of  the  board  and  attested  under  the  seal  by 
tlie  secretary,  setting  forth  tbe  name  and 
I  tost  office  address  of  the  owner  of  the  right, 
tbe  date  of  priority,  extent  and  purpose  of 
the  right,  etc.  Any  party  or  any  nnmber  of 
IMirties,  acting  Jointly,  may  take  an  appeal 


from  tbe  decision  of  the  board  to  the  district 
court.  Provision  is  made  for  the  manner 
and  form  of  perfecting  an  appeal  and  the 
filing  in  the  district  court  of  certified  copies 
of  the  order  of  determination  made  by  tbe 
board  from  which  the  appeal  Is  taken,  to- 
gether with  copies  of  all  evidence  and  data 
offered  before  the  board  or  prepared  by  the 
board.  Any  appeal  so  taken  to  the  district 
court  shall  be  tried  de  novo  in  said  court 
It  provides  that,  in  the  trial  in  the  district 
court,  testimony  taken  before  the  board, 
maps,  plats,  plans,  and  surveys,  and  all  other 
data,  shall  be  admissible  in  evidence,  and 
that,  after  final  hearing  upon  an  appeal,  the 
court  shall  enter  a  decree  affirming  or  modi- 
i^ing  the  order  of  the  board  of  water  engl> 
neers  and  assess  such  costs  and  apportion 
the  same  as  it  deems  Just.  Fr<Mn  tbe  Judg- 
ment of  the  district  court,  provision  is  made 
for  appeals  to  tbe  Court  of  Civil  Appeals 
and  Supreme  Court,  and  it  is  further  pro- 
vided that  the  determination  of  the  board  of 
water  engineers  as  affijrmed  or  modified  on 
appeal  shall  be  oondtislve  as  to  all  prior 
rights  and  upon  the  rights  of  all  existing 
claimants.  It  Is  provided  that  all  persona 
not  presenting  claims  to  tbe  board  shall  be 
barred  after  three  years,  but  that  nothing  ia 
the  act  shall  be  held  to  in  any  way  destroy, 
infringe,  or  impair  tbe  right  of  any  riparian 
owner  to  tbe  use  of  tbe  water  from  such 
stream  for  domestic  purposes  and  u^e  or  for 
the  use  of  stock,  and  that  it  shall  not  be  nec- 
essary for  tlie  claimant  of  this  right  to  ap- 
pear or  assert  bis  right  to  such  use,  but  that 
the  same  shall  be  respected.  ■  Nothing  in  tbe 
act  is  to  be  considered  as  a  recognition  of 
any  rii>arian  right  in  the  owner  of  any  lands, 
the  title  to  which  shall  have  passed  out  of 
the  state  subsequent  to  July  1,  1885,  nor 
shall  it  be  construed  to  alter,  affect.  Impair, 
Increase,  destroy,  validate,  or  invalidate  any 
existing  or  vested  right  of  property  existing 
at  the  date  the  act  goes  into  effect  It  is  fur- 
ther provided  that,  if  any  section  or  provi- 
sion of  tbe  act  shall  be  held  unconstitutional, 
it  shall  not  be  held  to  invalidate  any  other 
provision. 

This  law  differs  in  no  material  respect 
from  the  Wyoming  law  after  which  It  is  mod- 
eled. The  irrigation  law  of  Nebraska  also 
copies  the  Wyoming  law.  Both  of  those 
states  have  constitutional  provisions  like 
Texas,  vesting  Judicial  power  exclusively  in 
tbe  courts.  Article  2  of  tbe  Texas  Consti- 
taUon  provides  that: 

"The  iwwers  of  the  government  of  the  state 
of  Texas  shall  be  divided  into  three  distinct 
departments,  each  of  which  shall  be  confided  to 
a  Bcparate  body  of  magistracy,  to'  wit:  Those 
which  are  legislative  to  one,  those  which  are 
executive  to  another,  and  those  which  are  ju- 
dicial to  another;  and  no  person  or  collection 
of  persons,  being  one  of  these  departments,  shall 
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exercise  any  power  properly  attadied  to  either 
of  the  others,  except  in  the  Instanoes  herein 
expressly  permitted." 

Section  1  of  article  6  provldeB  that  the  ju- 
dicial powers  of  the  state  shall  be  vested  In 
the  courts  therein  speciBed. 

The  courts  of  both  Wyoming  and  Nebras- 
ka have  upheld  the  constitutionality  of  the 
laws  of  those  states.  Those  courts  hold  that 
the  power  conferred  upon  the  board  of  wa- 
ter engineers  is  not  Judicial,  but  quasi  Judi- 
cial, which  can  lawfully  be  conferred  upon 
and  be  exercised  by  administrative  boards. 

Our  law,  In  sectiona  105  and  IIS,  confers 
Upon  the  board  of  water  engineers  the  power 
to  determine  and  establish  the  relative  rights 
of  the  various  claimants  to  the  waters  of 
streams  and  other  sources  of  supply.  It  can- 
not be  questioned  that  it  is  a  property  right 
which  the  board  Is  to  thus  determine  and  es- 
tablish by  Its  order.  Various  issues  of  fact 
and  questions  of  law  are  necessarily  involved 
and  must  be  decided  in  exercising  the  power 
conferred.  To  this  court,  it  seems  clear  that, 
in  determining  and  establishing  the  relative 
rights  of  various  claimants  to  sudj  waters, 
the  board  would  be  exercising  a  purely  Ju- 
dicial function  and  a  Judicial  power  whidi 
under  our  Oonstitntion  is  vested  exclusively 
In  the  courts.  We  cannot  agree  with  the 
courts  of  Wyoming  and  Nebraska  fliat  this 
Is  merely  a  quasi  Judicial  power. 

The  act  Is  therefore  held  unconstitutional 
in  so  far  as  it  attempts  to  confer  this  power 
upon  the  Iward.  No  opinion  is  expressed  as 
to  the  legality  of  any  other  delegation  of 
power  in  the  act 

[2]  Since  It  appears  from  the  petition  that 
the  board  Is  about  to  exercise  this  power 
contrary  to  appellant's  constitutional  right 
to  have  it  exercised  by  the  courts  alone,  and 
that  his  property  rights  will  be  affected  by 
any  order  which  the  board  may  make  re- 


specting the  same.  It  foUotn  tbat  appeUant 
is  entitled  to  the  injunction  sooglit 

The  question  presented  is  of  great  public 
importance,  and  its  decision  Involves  vast 
interests.  In  such  cases,  it  seems  to  be  tbe 
established  practice  of  the  Supreme  Court  to 
grant  writs  of  error  and  authoritatively  es- 
tablish the  law  with  full  discussion  of  tbe 
question.  In  view  of  tbis  practice,  it  seems 
that  no  useful  purpose  is  served  by  the 
Courts  of  Civil  Appeals  in  lengthy  discussion 
and  elaboration  of  their  views.  We  therefore 
refrain  from  so  doing  and  simply  announce 
our  conclusion  and  the  reason  upon  which 
It  is  based. 

Beversed,  and  Judgment  here  rendered 
that  a  temporary  Injunction  Issue  as  sought. 


W.  M.  BINCK  &  CO.  V.  NACOGDOCHES 
MERCANTILE  CO.     (Na  412.) 

(Court  at  Civil  Appeals  of  Texas.     Beaumont 
Dec.  19,  1918.)    ' 

Error  from  Nacogdoches  County  Court ;  J. 
F.  Perritte,  Judge. 

Action  by  W.  M.  Flnck  &  Co.  against  the 
Nacogdoches  Mercantile  Company.  From  the 
judgment  rendered,  plaintiff  brings  error.  Af- 
firmed. 

See,  also,  168  S.  W.  690. 

E.  B.  Lewis^  of  Nacogdoches,  for  plaintiff  in 
error. 
A.  A.  Seale,  of  Nacogdoches,  for  defendant 


BROOKE,  J.  After  a  careful  examination  of 
the  record  in  this  case,  together  with  the  brirfs 
of  counsel  for  the  respective  parties,  we  have 
come  to  the  condusion  that  there  is  no  reversi- 
ble error  shown,  and  the  cause  should  therefor* 
be  affirmed. 
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ST.  WOBTH  A  D.  a  BY.  OO.  et  aL  ▼.  KBMP. 
(No.  1414.) 

(Court  of  CItH  Appeals  of  Texaa.     AmaiUIo. 

Not.  27,  1918.    Behearing  Denied 

Jan.  8,  1918.) 

1.  Cakbixbs  «=al73— CoRNEOTiNa  Cabbieb»— 
"Thbough  Bill  or  Lading." 

A  shipper'!  order  1>U1  of  lading  which  pro- 
vided that  the  rights  of  shipper  and  all  carriers 
transporting  the  grain  were  to  be  fixed  thereby 
u  to  the  entire  transportation  between  points 
Decessitating  the  use  of  two  connecting  lines,  la 
a  "throngh  bill  of  lading,"  witfiin  the  terms  <rf 
Vernon's  Sayles*  Ann.  Civ.  St.  1914,  arts.  731, 
732,  making  carriers'  jointly  liable  notwithstand- 
ing it  stipuIateB  otherwise. 

[Ed.  Note^— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Through 
Bill  of  Lading!] 

2.  jTTDOKEirT      «=»262(1)   —   CORFOBMITT      TO 
Pl^ADUTOB— DaVAQBB— APPOBTIOmaNT. 

Under  Vernon's  Sayles'  Ann.  Civ.  St.  1914, 
art.  1830,  aubd.  25,  providing  that,  where  freight 
has  been  damaged  in  transit  over  two  or  more 
railroads,  the  damage  shall  be  apportioned 
among  them,  does  not  require  the  apimrtion- 
ment  of  damage,  where  defendants  have  not  filed 
pleadings  asking  apportionment 

Appeal  from  Hardeman  County  Court ; 
D.  "E.  Magee,  Judge. 

Suit  by  G.  O.  Kemp  against  the  Ft  Wortb 
ft  Denver  City  Ballway  Company  and  anoth- 
er. Judgment  for  plaintiff,  and  defendants 
appesiL    ACBrmed. 

Thompson,  Barwise  ft  Wharton,  of  Ft 
Worth,  and  J.  A.  OlariLe,  of  Qnanah,  for  ap- 
pellants. 

Marshall  ft  Perkins,  of  Quanah,  for  appel- 
lee. 

BOTCEit  J.  Appellee,  O.  O.  Kemp,  sued 
appellants,  the  Ft.  Worth  ft  Denver  dty  Ball- 
way  Company,  and  J.  L.  Lancaster  and  Pearl 
Wright,  receivers  of  the  Texas  ft  Padflc 
Railway  Company,  .for  the  value  of  297»/e 
bushels  of  wheat,  alleged  to  hav^  been  lost 
out  of  a  car  of  wheat  shipped  by  appellee 
over  the  lines  of  the  said  railway  companies, 
from  CbilUcothe,  Tex.,  to  Dallas,  Tex.  Judg- 
ment for  the  valne  of  the  wheat  was  render- 
ed against  the  defendants  Jointly.  Without 
making  a  detailed  statement  as  to  how  the 
qnestloii  Is  raised,  we  may  say  that  the  prin- 
cipal question  of  law  presented  on  this  ap- 
Iieal  Is  whether  the  grain  was  recdved  for 
shipment  "on  a  contract  for  throngh  carriage, 
recognized,  aoiiuiesced  In  or  acted  upon  by 
such  (defendant)  carriers,"  so  as  to  bring  the 
llabiUty  incurred  In  such  shipment  within 
tbe  terms  of  Vernon's  Sayles'  Revised  Stat- 
utes, arts.  731  and  732. 

[1]  The  shlimient  was  made  under  a  ship- 
per's order  bill  of  lading  Issued  by  the  Ft 


Worth  ft  Denver  Olty  Ballway  Company, 
vpoa  receipt  of  the  wheat  at  Ohllllcothe. 
By  tbe  terms  of  this  instrument  It  was  re- 
eled that— 

Th«  wheat  was  "received  from  O.  6.  Kemp 
Grain  Company  at  QhiDicothe,  Texas,    •    •    • 

to  be  transported  from  to  ,  there 

to  be  delivered  aa  stated  below,  unless  destined 
beyond;  dien  the  Ft  Worth  ft  Denver  City 
Railway  Company  agrees  as  agent  tor  the  ship- 
per, to  tender  the  shipment  to  a  connecting  com- 
mon carrier  en  route  to  destination,  consigned 
to  order  of  G.  G.  Kemp  Grain  Company,  des- 
tination, Dallas,  Texas." 

TMs  bill  of  lading  contained  many  provi- 
sions; the  only  ones  material,  In  our  opin- 
ion, to  a  determination  of  the  question  we 
are  considering,  being  as  follows: 

"It  is  mutually  agreed  as  to  each  carrier  of 
all  or  any  of  said  property  over  all  or  any  por- 
tion of  said  route  to  destination,  and  as  to  each 
party  at  any  time  interested  in  any  or  all  of 
said  property,  that  every  service  to  be  per- 
formed by  any  carrier  shall  be  subject  to  all 
conditiona,  whether  printed  or  written,  herein 
contained,  and  wliich  are  agreed  to  by  tiie  ship- 
per and  accepted  for  himself  and  his  assigns," 

"If  shipment  is  destined  to  a  point  off  this 
company's  road,  It  Is  agreed  that  this  is  no  con- 
tract for  through  shipment  and  this  company's 
liability  as  a  commcm  carrier  shall  terminate 
on  tender  ot  delivery  to  •  connecting  carrier." 

It  will  be  noted  that,  by  the  terms  of  tbe 
stipulation  above  quoted,  the  rights  of  the 
parties,  shipper  and  all  carriers  transport- 
ing the  grraln,  were  attempted  to  be  fixed  as 
to  the  entire  transportation  from  Chllllcothe 
to  Dallas.  The  shipper  was  not  at  Uberty 
to  make  a  new  contract  wltli  any  connecting 
carrier,  and  the  Initial  carrier,  the  Ft  Worth 
ft  Denver  City  Railway  Company,  agreed  in 
effect  that  the  connecting  carrier's  transpor- 
tation of  the  shipment  would  be  under  the 
conditions  of  such  contract.  This  stipula- 
tion, as  well  as  the  very  attributes  of  a  ship- 
per's order  bill  of  lading,  show  that  it  was 
Intended  that  this  bill  of  lading  was  to  be 
the  one  and  only  contract  that  should  be 
made  concerning  the  shipment  and  that  It 
would  determine  the  rights  of  all  the  parties 
interested  in  the  transportation.  It  seems 
to  us,  therefore,  that  it  is  a  "contract  for 
through  carriage,"  or  a  "through  bill  of 
lading,"  within  the  terms  of  article  731,  Ver- 
non's fiayles'  CSvll  Statutes;  Standard  OU 
Co.  V.  U.  8.,  179  Fed.  621,  103  C.  O.  A.  172. 

Appellants  contend  that  the  declaration 
that  "this  is  no  through  contract"  and  tbe 
limitation  of  liability  refutes  this  construc- 
tion of  such  contract  But  it  was  evidently 
the  Intention  of  the  Legislature  that  the 
character  of  the  contract  was  to  be  deter- 
mined by  some  other  test  than  by  such  stip- 
ulaticms,  for  it  is  expressly  provided  that,  if 
the  shipment  is  made  on  bmA  contract  for 


•33>^B'  otlMT  easM  M*  nmA  topio  and  KBT-NOHBSR  la  aU  K*r-^«Bb«r«d  OlgMts  and  Iad«Mt 


Digitized  by  VjOOQIC 


207  SOUTHWESTBBN  RBPOBTER 


(Sex. 


throat^  carriage  br  fhiough  VOX  of  lading, 
then  the  relations  and  liabilities  as  fixed  by 
the  law  follow,  "notwithstanding  any  stip- 
ulations or  attempted  stipulations  to  the 
contrary  by  such  carriers,  or  either  of  them." 
The  feature  of  the  contract  we  have  noted 
above  distinguishes  It,  we  believe,  from  any 
of  the  contracts  under  consideration  In  the 
cases  referj-ed  to  by  the  appellants.  In  such 
contracts,  the  Initial  carrier  merely  under- 
took to  transport  the  property  over  Its  own 
line  and  deliver  to  its  connecting  carrier 
for  further  transportation,  but  did  not  agree 
that  the  farther  transportation  should  be 
made  under  the  conditions  of  the  contract 
made  with  the  Initial  carrier.  This  contract 
was  acquiesced  In  and  acted  upon  by  the  Ft. 
Worth  &  Denver  City  Railway  Company  be- 
cause It  made  the  contract  Itself  and  carried 
the  wheat  under  It.  The  Texas  &  Pacific 
Railway  Company  accepted  the  shipment, 
transported  it  without  requiring  a  new  con- 
tract, and  is  now  pleading  that  it  transport- 
ed such  shipment  under  sudi  contract,  and, 
claiming  the  benefit  of  its  provisions,  it  has 
also  acquiesced  in  and  acted  upon  said  con- 
tract. We  conclude,  therefore,  that  there 
was  no  error  In  holding  that  the  liability  of 
the  appellants  was  to  be  determined  by  the 
provisions  of  articles  731  and  732,  Vernon's 
Sayles'  Civil  Statutes,  and  the  Judgment 
against  the  defendants  Jointly  was  proper^ 
The  following  authorities,  though  hot  direct- 
ly in  point,  tend  in  some  measure  to  sustain 
these  conclusions:  St.  Eiouls  Southwestern 
Railway  Co.  v.  Hnghston  Grain  Co.,  186 
S.  W.  429;  Elder  Dempster  v.  Ry.  Co.,  106 
Tex.  628,  154  S.  W.  979;  I.  &  G.  N.  Ry.  Co. 
V.  Kansas  CTty  Produce  Co.,  200  S.  W.  294. 
[2]  The  appellants  complain  that  there  was 
no  apportionment  of  the  damages  between 
them,  and  contend  that  this  was  necessary 
under  the  terms  of  subdivision  25,  art  1830. 
There  was  no  pleading  by  rfther  of  flie  de- 
fendants, asking  for  an  apportionment  of 
the  damages,  and  Judgment  over  against  the 
other.  At  the  request  of  the  appellants,  an 
Issue  was  submitted  to  the  Jury,  asking  a 
finding  as  to  the  amount  of  damages  sustain- 
ed on  each  line  of  road,  and  the  Jury  answer- 
ed these  Issues:  "We  have  no  way  of  telling." 
Article  1830,  subd.  25,  is  merely  a  venue  stat- 
ute, imposing  no  new  liability  and  providing 
that  all  carriers  participating  In  a  shipment 
might  be  sued  In  the  one  action  whether  they 
are  Jointly  liable  or  not.  M.,  K.  &  T.  Ry.  Co. 
v.  EJlllott,  99  Tex.  286,  89  S.  W.  787.  If  lia- 
bility of  the  carriers  is  found  to  be  Joint  and 
several,  as  here,  plaintiff  in  the  suit  Is  obvi- 
ously not  concerned  with  any  question  of 
apportionment  of  the  damages;  and,  if  the 
d^endants  should  desire  that  the  damages 
be  apportioned,  they  should,  by  proper  plead- 
ing and  evidence,  present  the  Issue  as  be- 
tween themselves.    This  they  did  not  do  and 


are  in  no  position  to  resist  the  payment  of 
plaintUfs  Jadgment,  because  this  Issue  wtu 
not  determined.  Texas  Central  Railway  Co. 
V.  McCall,  166  S.  W.  925 ;  G.,  H.  &  S.  A.  By. 
Co.  V.  Toung  &  Webb,  148  S.  W.  1113. 

The  only  other  questlMi  presetted  con- 
cerns the  sufficiency  of  the  evidence  to  sus- 
tain the  finding  as  to  the  loss  of  the  wheat 
The  evidence  clearly  niade  an  issue  on  this 
question  for  the  determination  of  ttte  Jury, 
and  we  do  not  think  we  would  be  Justified 
In  disturbing  a  finding  either  way  thereon. 

The  Judgment  Is  affirmed. 


QUANAH,  A.  &  P.  BT.  CO.  ▼.  LANCASTER. 
(No.  1387.) 

(Court  of  Civil  Appeals  of  TexasL     Amarilla 

Nov.  6,  1918.     Rehearing  Denied 

Jan.  8,  1919.) 

1.  COHTIBTDANCE  «=324  —  Absewce  ot  Wrf- 
IIE88— Cl7>nrtA.TIV£  EVIDKirCE. 

There  was  no  error  in  denying  continuance, 
where  testimony  of  absent  witness  would  bare 
been  merely  cumulative, 

2.  Appeal  and  Esbob  «=>662(3)— Box  or  Ex- 

OEPnONS— QUAUFICATION. 

Where  appellant  accepted  bill  ot  exceptions 

as  qualified  by  couit,  he  is  bound  by  the  court'* 
statement  therein,  which  will  be  presumed  to  be 
true. 

3.  EVIDENOB  «=»488  —  Opihiow  —  Valctc  — 
Grass. 

Witnesses,  shown  to  have  lived  In  the  coun- 
ty 19  and  27  years,  respectively,  could  testify 
upon  issue  of  value  of  grass  burned  by  fire  al- 
leged to  have  been  set  by  defendant  railway 
company's  engine. 

4.  Evidence  «=>213(1)  —  Offeb  of  Ookpro- 
laaB— Admissibilitt, 

Plaintiff's  testimony  with  reference  to  offer 
of  defendant  railway  company  to  make  settle- 
ment for  damages  due  to  fire  alleged  to  have 
been  caused  by  its  engine  held  inadmissible. 

5.  Apfeal'and  B}bbob  «s3l060(l)— Adkissio:! 
of  IifcoMPrrENT  EvramcB  —  Pbejxtdiciai. 
Erbob. 

Admission  of  testimony  with  reference  to 
offer  of  defendant  railway  company  to  make 
settlement  for  damages  due  to  fire  started  by 
its  engine  wag  prejudicial  error. 

S.  Tbiai.  «s>208(S)— IiraTBtJcnoNS— AmBXA- 
TivE  Defense. 
Defendant  had  the  right  to  have  his  defense 
presented  to  the  jury  in  an  a£Srmative  manner. 

7.  Tbial   «=»14(K1)  —  Obedibiutt   of    Wrr- 
NESSKB — Province  of  J0bt. 
The  credibility  of  witnesses  is  a  matter  ex- 
dosively  within  tiie  province  of  the  jury. 

Appeal  from  District  Court,  Motley  Coun- 
ty; J.  H.  Milam,  Judge. 
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Action  by  J.  C.  Iianca«ter  against  the 
Quanab,  Acme  ft  Pacific  Ralliray  Company. 
JDdgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed  and  remanded. 

Jno.  P.  Marrs,  of  Qnanah,  and  O.  B.  Ham- 
ilton, of  Matador,  for  appellant. 
T.  T.  Bouldln,  of  Matador,  for  appellee. 

HALL,  J.  Appellee,  Lancaster,  sued  ap- 
pellant, railway  company,  for  damages  In  the 
sum  of  13,750,  for  alleged  Injury  to  the 
grass,  turf,  and  timber  on  certain  land  own- 
ed by  a]n>ellee  In  Motley  county,  resulting 
from  fire  set  oat  by  defendant's  engine  on  or 
iboat  the  ISth  day  of  July,  1910.  Appellee 
.illeged  that  appellant's  locomotive  was  de- 
fective and  improperly  built,  in  a  poor  state 
of  repair,  and  so  carelessly,  negligently,  and 
nnsk-Illfully  managed  that  fire  escaped  there- 
from and  Ignited  the  grass  and  other  com- 
kostible  matter  which  appellant  is  alleg- 
ed to  have  negligently  permitted  to  accumu- 
late apon  Its  right  of  way.  Appellant  al- 
Ipged  the  good  condition  of  Its  engines ;  that 
they  were  skillfnlly  operated ;  denied  that 
it  permitted  combustible  matter  to  accumulate 
upon  Its  right  of  way,  and  alleged  that  dur- 
ing the  four  or  five  days  just  piior  to  the 
fire  the  grass  and  weeds  on  its  right  of  way 
had  become  dry  enough  to  burn,  but  had  been 
too  green  to  bum  prior  to  that  time;  that 
hot  winds  during  the  last  four  or  five  days 
had  suddenly  dried  up  the  vegetation  and 
grass,  rendering  it  sufficiently  dry  to  bum, 
but  that  said  winds  made  it  unsafe  to  try  to 
Imm  off  Its  right  of  way  at  that  time ;  that 
It  had  attempted  to  burn  off  the  right  of  way 
only  a  day  or  two  before  the  fire,  but  found 
that  the  high  winds  made  the  effort  dan- 
gerous. 

[1]  The  first  assignment  is  predicated  up- 
on the  action  of  the  court  in  overruling  ap- 
I«Uant's  second  motion  for  a  continuance. 
Tlie  motion  was  made  on  account  of  the  ab- 
^Dce  of  tlie  witness  3.  N.  Jackson,  whose 
testimony  would  have  been  merely  cumula- 
tire.  The  court  qualified  the  bill  of  ezcep- 
tiuDs  as  follows: 

"Motley  county  is  a  stock-raisiag  coo&ty,  and 
in  the  opinion  of  the  court  there  were  living  in 
»aid  county  a  number  of  stock  men  who  were  as 
fiilly  acquainted  with  the  market  value  of  this 
crass  as  the  witness  Jackson,  and  these  stock 
men  coold  have  been  procured  by  the  defendant 
u  witneoBea  to  the  value  of  the  grass  in  this 
caose." 

12]  Haring  accepted  the  bill  of  exception 
with  this  qualification,  appellant  is  boimd 
by  the  court's  statement,  which  we  must  pre- 
come  is  true.  Taking  the  bill  in  connection 
with  tbe  court's  qualification,  there  was  no 
abase  of  Judicial  discretion  In  overrallng 
the  application. 

[}]  By  Its  second  assignment  appellant  In- 
slvts  that  tbe  court  erred  in  permitting  the 
witness  Ifc  O.  Steams  to  testify  upon  the 


Issue  of  the>value  of  the  grass ;  and  by  the 
third  assignment  the  same  objection  is  made 
to  the  testimony  of  J.  R.  Moore.  These  wit- 
nesses are  shown  to  have  lived  in  Motley 
county  19  and  27  years,  respectively.  The 
general  rule  la  that  old  settlers  who  own 
pastures  in  the  vicinity  of  where  the  injury 
occurred  are  qualified  to  testify  upon  the 
value  of  grass.  Galveston,  etc.,  EL.  R.  v.  Polk, 
28  S.  W.  353;  Oulf,  etc.,  R.  R.  v.  Dunman, 
85  Tex.  176,  19  S.  W.  1073;  Gulf,  etc.,  Ry.  v. 
Wedel,  42  S.  W.  1030.  The  witness  Stearns 
testified  that  he  was  acquainted  with  Lan- 
caster's land,  and  knew  tlie  condition  of  the 
grass  on  it  at  the  time  of  the  burn.  On  di- 
rect examination  he. further  stated  that  he 
was  acquainted  with  the  market  value  of 
the  grass  at  the  time,  and  that  such  market 
value  was  not  less  than  $1  p%t  acre.  He 
was  put  through  several  rather  severe  cross- 
examinations ;  and,  while  we  find  occasional 
expressions  which  tend  to  show  that  his 
knowledge  was  in  a  measure  hearsay,  he  tes- 
tified: 

"I  don't  know  of  anybody  this  year  paying  as 
much  as  $1  per  acre  lease  for  grass,  bat  1  have 
offered  that.  *  *  *  I  don't  know  of  anybody 
that  has  paid  that,  or  that  would  take  that  for 
it,  or  getting  that  for  it,  even.  *  •  •  I  made 
investigations  with  reference  to  getting  grass 
at  that  time,  and  I  didn't  hear  of  any  at  all 
I  could  lease  for  less  than  $1  per  acre  or  could 
use  at  all.  I  tried  to  get  land,  and  offered  f  1 
per  acre  for  it." 

jloore  testified: 

"I  don't  know  of  any  grass  leasing  along 
about  the  15th  of  July  last  year  in  this  coun- 
try, but  I  do  know  of  men  offering  $1  per  acre 
for  it,  and  did  not  get  it  I  didn't  hear  of  any- 
body leasing  land  for  $1  per  acre.  I  can't  say 
that  I  knew  of  a  lot  of  land  leasing  for  a  good 
deal  leas  tiian  f  1  pet  acre.  It  is  not  a  fact  that 
the  $1  per  acre  grass  was  a  month  or  two  after 
this  fire."  • 

Under  tbe  rule  above  announced,  and  after 
reviewing  the  testimony  of  these  witnesses 
at  length,  we  have  concluded  that  there  was 
no  error  In  the  court's  ruling. 

While  the  plaintiff  was  a  witness  in  his 
own  behalf,  he  was  asked  by  his  attorney: 
"ZM  the  Q.,  A.  &  P.  Ry.  Co.  offer  to  make  a 
settlement  .with  you  for  this  grass?"  And 
the  witness  answered :  "Yes,  sir ;  they  did." 
Appellee  insists  that  this  testimony  'was 
properly  admitted  to  show  an  admission  of 
liability  on  the  part  of  appellant.  On  cross- 
examination  appellee  further  testified : 

"They  offered  to  pay  me  16  cents  at  the  start, 
and  later  on  they  offered  me  25  cents.  They 
did  not  offer  me  any  more  later  than  that.  Ton 
(appellant's  attorney)  did  not  offer  me  50  cents 
per  acre  for  tbat.  I  do  not  remember  that  you 
came  in  Judge  Bouldin's  office  after  that  and 
told  me  you  would  give  me  60  cents  per  acre 
if  I  would  settle  without  a  lawsuit,  and  pay 
me  right  then.  I  know  I  made  you  a  proposi- 
ticm,  and  you  said  there  was  not  any  use  in 
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Scorint  an  It.  Yon  knew  they  would  not  accept 
It;  that  waa,  10.  per  acre.  I  don't  remember 
that  you  offered  me  60  centa  for  the  grass. 
When  they  offered  me  25  cents  per  acre,  I  guess 
you  would  call  it  a  compromise.  I  suppose 
that  was  offered  to  avoid  a  lawsuit.  I  refused 
to  accept  it    We  could  not  get  together  on  it." 

On  redirect  examination  be  testlfled: 

"I  had  not  said  anything  to  them  about  a 
compromise  when  they  came  to  me  and  offered 
that  settlement.  They  did  not  say  anything 
about  a  compromise." 

Cross-examined  the  second  time,  he  tes- 
tlfled: 

"When  they  offered  me  that,  I  don't  remem- 
ber what  words  they  used.  I  think  either  Mr. 
Summers  or  Mr.  Gray,  or  maybe  both  of  them, 
came  down  here  to  see  me  at  my  place.  I  never 
refused  to  talk  to  them.  I  didn't  tell  them  I 
had  employed  an  attorney.  I  had  not  at  that 
time.  I  don't  think  I  had  talked  to  a  lawyer. 
I  hava  no  recollection  of  talking  to  any  lawyer 
about  it.  I  suppose  they  came  to  see  me  in  an 
effort  to  settle  the  matter  without  a  lawsuit." 

Tbe  Courts  of  Civil  Appeals  are  not  in  liar- 
mony  upon  tills  question.  Galveston,  etc., 
Ry.  Co.  V.  Green,  35  8.  W.  819;  St  Louis 
Southwestern  Ry.  Co.  v.  Smith,  33  Tex.  Civ. 
App.  520,  77  S.  W.  28;  M.,  K.  &  T.  Ry.  Co. 
of  Texas  ▼.  Sullivan,  157  S.  W.  194  (writ  of 
error  granted);  Texas  Ca  v.  Strange,  154 
S.  W.  327;  Iowa  Mfg.  Co.  y.  Taylor,  157  S. 
W.  171.  I.  &  Q.  N.  Ry.  Co.  v.  Ragsdale,  67 
Tex.  24,  2  S.  W.  615,  is  a  case  where  the  ap- 
pellee demanded  |200  in  payment  of  his  dam- 
ages, and  appellee  agreed  to  pay  It  as  soon 
as  he  could  hear  from  the  auditor  at  St. 
Louis.  It  was  objected  that  the  evidence 
was  inadmissible  because  it  was  an  offer  of 
compromise.    Judge  Gaines  said: 

"The  principal  is  elementary  that  an  offer  to 
compromise  a  prospective  suit,  if  expressly  or 
impliedly  'made  without  prejudice,  cannot  be 
admitted  in  evidence  when  objected  to.  To  per- 
mit the  introduction  of  sudi  offers  tends  to 
discourage  the  adjustment  of  suits,  and  for  that 
reason  is  against  tbe  policy  of  tbe  law.  If  the 
object  of  the  party  in  making  the  offer  was  to 
buy  his  peace  (which  is  impliedly  manifested 
by  a  mere  proposition  to  pay  a  sum  in  settle- 
ment), it  is  deemed  to  have  been  made  without 
prejudice,  and  will  be  excluded.  •  ♦  ♦  Nu- 
merous aotborities  may  be  cited  to  show  that 
the  admission  of  a  fact  pending  a  negotiation 
for  compromise  may  be  admitted ;  but  we  have 
found  none  that  a  proposition,  which  has  not 


been  accepted  and  become  a  contract,  is  legal 
testimony.  In  H(»ne  Insurance  Company  v. 
Baltimore  Warehouse  Company,  supra  [93  U. 
S.  527,  28  Lb  Ed.  868],  the  court  says:  "The 
letter  was  an  offer  of  compromise,  and,  as  sucfa, 
upon  well-recognized  legal  prindples,  it  waa  in- 
admissible. It  cMitains  no  statement  whidi  can 
be  separated  from  the  offer  and  convey  the  idet 
which  was  in  the  writer's  mind.'  This  shows 
the  distinction  between  a  fact  admitted  pending 
an  attempt  to  compromise  and  a  mere  proposi- 
tion of  settlement.  The  testimony  introduced  in 
the  case  before  us  was  purely  an  offer  by  Gooch 
to  pay  |200  in  settlement  of  appellee's  daim. 
subject  to  the  approval  of  the  auditor  of  tbe 
company,  and,  though  accepted  by  appellee, 
could  not,  under  the  rules  laid  down  above;  be 
admitted  in  evidence  over  appdlant's  objec- 
tion." 

[4,  •]  Under  this  holding  the  testimony  of 
appellee,  with  reference  to  the  offer,  was 
clearly  inadmissible,  and  we  think  is  preju- 
dicial error. 

[6]  Tbe  fifth  assignment  of  error  complain? 
of  the  court's  failure  to  present  to  tbe  jury 
appellant's  defense  in  an  affirmative  manner. 
We  think  this  criticism  Is  well  taken.  Ap- 
pellant insists  that  it  used  ordinary  care  to 
prevent  the  accumulation  of  dry  grass  and 
combustible  material  upon  its  right  of  wa.T, 
and  used  ordinary  care  in  its  effort  to  re- 
move such  matter  and  prevent  the  fire.  Ap- 
pellee insists  that  these  questions  were  sub- 
mitted to  the  jury  in  tbe  general  charge,  and 
in  bis  brief  refers  to  pages  of  the  record 
upon  which  we  find  special  Issues  requested 
by  appellant  and  not  submitted. 

[7], It  is  Insisted  under  tbe  sixth  assign- 
ment that  the  verdict  is  contrary  to  and 
unsupported  by  the  evidence.  In  that  the  un- 
controverted  evidence  shows  the  defendant 
used  all  reasonable  care  and  dlUgence  in  burn- 
ing off  its  right  of  way  to  prevent  the  fin\ 
One  witness  tor  appellee  testlfled  that  the 
only  evidence  of  any  burning  on  the  right  of 
way  was  at  tbe  scene  of  tbe  fire.  Without 
this  testimony,  however,  the  question  re- 
solves Itself  to  the  fundamental  one  of  the 
credibility  of  tbe  witnesses,  which  is  a  mat- 
ter exclusively  within  the  province  of  the 
jury ;  and  what  Is  here  said  disposes  of  the 
seventh  assignment,  which  raises  the  que^ 
tlon  of  the  sufficiency  of  the  evidence  to 
show  that  defendant's  engine  caused  the  fire. 

The  judgment  is  reversed,  and  tbe  cause 
remanded. 
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UcDONAU)  «t  aL  T.  WHAIiBT.    (No.  IMS.) 

(Court  of  CStB  Appeals  of  Texas.     AaariUo. 

Mot.  18,  1S18.    Bebearisc  Denied  . 

Jan.  8,  1918.) 

1.  VeITDOB     AWD     PtmCHASEB     «=»384(1)     — 

Bbjcacb'  bt  Vbndob  —  Reootbbt  6»  Pttb- 

CHA8E  Monet. 
'Where  yendor  agreed  to  sink  well  and  pro- 
ride  irrigatfc»  plant  by  oertaindate,  pvrcbaaer 
was  entitled  to  reeover  amount  paid  on  sontract 
■poB  vendor's  failore  to  rink  weU  br  saeh  date 
or  within  a  reasonable  time  thenealter. 

2.  Vendob  and  Pxtbohaseb  *=>389  — Ebcov- 

■BT  OP  PUBCHASK  MONBT-*<?ONDrnOR  PbB- 
OBDKNT. 

Where  vendor  atrreed  to  sink  irrigation  wdl 
upon  premises  after  purchaser  bad  entered  into 
written  contiaet  of  sale  or  exobanged  deeds,  pai- 
ebaser  could  not  recorer  pniebasa  money  paid  on 
c(w  tract,  unless  vendor  refoaed  to  sink  well  aft- 
er purchaser  had  offered  to  enter  into  written 
contract  or  exchanged  deeds. 

8.  SAi,xa  «=>3— Vendob  and  Pubchabeb  ®=> 
3(1)— KxcBANOB  or  Pb(n?bbtt— Dauaoes. 
Where,  in  an  exchange  of  property,  the  val- 
ue of  the  land  or  personalty  is  agreed  upon,  the 
transaction  is  a  sale  and  not  an  exchange,  and 
the  rules  of  law  governing  in  cases  of  sales  will 
control  rather  than  the  law  of  exchange. 

4.  Vendob    and    Pubohaskb    €=»341(5)    — 
Aoreeo  Valujb— Tbadb. 

Where  value  of  automobile  given  aa  part 
eonsideratioa  in  land  deal  was  agreed  upon,  the 
purchaser  in  recovering  consideration  paid,  upon 
Tendor's  breach,  was  entitled  to  the  agreed  value 
of  the  antomobUe,  and  not  its  market  or  intrin- 
sic value,  where  automobile  itself  was  not  in 
condition  to  be  returned. 

5.  Evidencb  «=3213(1),  271(2)— Sblt-Sebviho 
Declabation»— Offxbb  or  CSompboihbe. 

In  a  purchaser's  action  to  recover  payment 
made  upon  vendor's  failure  to  deliver  deed  and 
■ink  well  by  agreed  date,  any  teErtimony  tending 
to  show  vendor's  willingness  to  comply  with  the 
contract  within  reasonable  time  after  such  date 
is  admissible;  but  self-serving  declarations, 
counter  propositions,  or  offers  in  the  nature  of  a 
oompxomiae,  should  not  be  admitted. 

Appeal  from  District  Court,  Deaf  gmltb 
Gooat?:  BeeM  Tatom,  Judge, 

Action  by  EL  B>  Wbaley  against  D.  L.  Mc- 
Donald and  another.  Judgment  for  plain- 
tiff, and  defendants  appeal.  Reversed  and 
remanded. 

Wm.  M.  Knight  and  W.  H.  Russell,  both 
of  Hereford,  for  appellanta 

S.  J.  Dodson,  of  Hereford,  and  F.  P.  Works, 
at  AmariUo,  for  aj^tellee. 

TTATJ^  J.  Appellee,  Wbaley,  Lnstltnted 
tlds  snlt  to  recover  of  appellants,  McDonald 
and  BdwardB,  the  sum  of  |4,S0O,  alleged  to 
have  been  paid  them  by  him  on  a  verbal  oon- 


teact  tat  a»  pnrchiilB  at  foatuamt  of  .IHBd. 
He  alleges  in  onbatanod  that  the  anney  was 
ortgiaally  paid  nnder  a  wiUten  contract  foir 
the  sale  of  three  quarters  of  a  certain  sec- 
tion of  land  In  Deaf  Smith  county,  said  ooa- 
tract  dated  May  6,  1913;  that  thereafter, 
on  the  following  day,  the  written  contract 
was  by  mutual  etmsent  abandoned  and  can- 
celed, and  the  above-apedfled  som  of  money 
was  by  oral  agre«nent  to  be  applied  as  a 
orA  payment  on  the  south  half  of  a  different 
aectlMi  of  land,  kncnm  as  the  Bstea  land; 
that  defendantB  agreed  on  said  last-named 
date  to  sink  a  well  on  the  Elstes  land  and  In- 
stall a  pmnplng  pldnt  by  November  1,  1913, 
and  that  the  wdl  should  be  of  1,500  gallons 
capacity;  tiiat  appellants  were  to  execute  and 
deliver  a  deed  conveying  blm  the  property 
by  November  1,  1913,  whlSb  verbal  contract 
was  later  cooQrmed  In  writing  by  appellants. 
AppeUee  further  alleged  that  be  was  at  all 
times  ready,  willing,  and  able  to  comply  with 
his  part  of  the  contract,  etc.  Slace  the  for- 
mer appeal  of  this  case,  appeQants  have  filed 
their  fourth  amended  original  answer,  In 
which  they  admit  the  execution  of  the  writ- 
ten contract  of  May  6,  1813,  and  deny  that 
they  have  ever  breached  the  same,  alleging 
that  tb^  have  always  been  and  are  now 
ready,  willing,  and  aUe  to  comply  with  Its 
terms.  Their  ver8l<«  of  the  verbal  contract 
of  May  eth  is  that  plaintiff  desired  to  In- 
spect other  lands  than  that  described  In  the 
written  contract  of  May  5th,  and  was  shown 
the  south  half  of  section  24;  that  apxiellants 
informed  him  they  would  be  willing  to  let  him 
have  said  half  section  in  lieu  of  the  three 
quarters  of  the  section  named  in  the  written 
contract.  If  the  plaintiff  would  make  up  his 
mind  definitely  as  to  which  tract  he  desired 
and  wquld  return  to  Hereford  from  his  home 
in  Colorado  not  later  than  August,  1913,  at 
which  time  they  would  enter  into  a  contract 
with  him  for  the  sale  of  the  half  section,  or 
they  would  exchange  deeds  for  the  respective 
lands.  It  having  been  alleged  that  appellee 
'should  convey  appellant  his  farm  In  Colorado 
as  part  of  the  conald«:atlon  for  the  land 
which  he  proposed  to  buy  o£  th«n.  Appel- 
lants allege  further  that  it  was  the  agree- 
ment between  the  parties  that,  after  entering 
into  a  proper  contract  upon  the  return  of 
appellee  from  Colorado  or  upon  an  exchange 
of  deeds,  they  would  sink  an  Irrigation  well 
on  the  said  half  section  and  equip  an  irriga- 
tion plant  as  alleged  by  plalntlfls.  They 
specially  denied'  that  they  ever  verbally 
agreed  to  sink  a  well  on  the  land  until  after 
plaintiff  had  definitely  determined  which 
tract  he  wanted,  by  entering  Into  a  written 
contract  of  sale  or  by  exchanging  deeds. 
They  farther  allege  that  appellee  failed  to 
return  to  Hereford  in  the  month  of  August 
and  did  not  arrive  In  Hereford  until  about 
October  20th;  that  he  did  not  call  on  ap- 
pellants, but  studiously  avoided  them  until 
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after  NoT«mb«r  1st.  "Ottj  allege  their  wUl- 
Ingnesa  to  eomplj'  with  the  terms  of  IJie  ver- 
bal cootract.  After  the  introdactloii  of  the 
eTidence,  the  oonrt  directed  a  verdict  for 
the  appellee. 

[1,  2]  It  wlU  be  seea  frwn  the  brief  oat- 
line  of  the  pleadings  that  there  is  a  material 
difference  in  the  verbal  contract  as  alleged 
by  appellants  and  appellee,  in  that  appellee 
contends  that  appellants  were  to  sink  the 
well  and  install  the  Irrigation  plant  prior  to 
November  1,  1913,  whereas  appellants  alleged 
that  the  contract  is  that  the  sale  should  be 
partially  execated  by  the  exchange  of  deeds 
after  which  they  were  to  sink  the  well  and 
install  the  plant  The  pleadings  of  each 
party  charged  the  other  with  a  breach  of  the 
contract  On  the  former  appeal  this  court 
said  a9i  S.  W.  411): 

"The  evidence  in  this  case  is  stifficient  to  sub- 
mit the  issue  as  to  whether  or  not  the  defendants 
refased  to  convey  the  land  known  as  the  Ehtes 
land,  and  whether  they  breached  their  oral  con- 
tract in  refusing  to  put  down  a  wdl  on  the  land, 
as  agreed  upon,  whether  they  refused  to  convey 
the  land  in  accordance  with  the  agreement" 

Appellants  did  not  set  ont  their  version 
of  the  contract  in  their  pleadings  on  the  for- 
mer appeal.  Under  their  amended  pleadings, 
as  they  appear  in  the  record  on  this  appeal, 
the  first  issue  to  be  determined  is  whether 
under  the  contract  it  became  the  duty  of  ap- 
pellants to  sink  the  well  prior  to  Xovember  1,. 
1913,  or  after  the  parties  had  exchanged 
deeds  or  entered  into  a  binding  contract.  The 
evidence  upon  thia  issue  is  sharply  conflict- 
ing, and,  since  the  question  of  the  breach  of 
the  contract  must  necessarily  be  determined 
after  the  Jury  has  decided  which  version  is 
correct.  It  follows  that  the  court  erred  in  di- 
recting a  verdict  If  under  the  findings  of  the 
jury  appellee's  contention  is  sustained,  then 
It  becomes  the  duty  of  appellants  to  sink  the 
well  and  provide  the  irrigation  plant  by  No- 
vember 1,  1913,  or  within  a  reasonable  time 
thereafter.  If  it  should  appear  that  this  term 
of  the  contract  has  never  been  complied  wiUi 
by  appellants,  theh  under  our  former  holding 
appellee  would  be  entitled  to  recover.  If  the 
Jury  should  find  with  appellant's  contention, 
appellee  cannot  recover  without  first  making 
a  tender  of  performance  and  a  refusal  of  ap- 
pellants to  perform.  Fink  v.  Hough,  163  S. 
W.  677;  Elstes  T.  Browning,  11  Tex.  237,  60 
Am.  Dec.  238;  Cammack  v.  Prather.  74  S. 
W.  354. 

[8,4]  Appfellants  contend  that  the  court 
erred  in  reniderlng  Judgment  for  the  sum  of 
$1,600,  that  being  the  agreed  value  of  the 
automobile.  Where,  in  an  exchange  of  pn^ 
erty,  the  value  of  the  land  or  personalty  is 
agreed  upon,  the  transaction  is  a  sale  and 
not  an  exchange,  and  the  rules  of  law  govern- 
ing in  cases  of  sales  will  control  rather  than 
the  law  of  exchange.  Ullmann  v.  Iiand,  87 
Q?ex.  av.  App.  422.  S4  S.  W.  294.    ^,600  be- 


ing the  agreed  value  of  the  automobile  in  the 
trade,  appellee  was  entitled  to  recover  tbat 
amount,  if  anything,  rather  than  its  market 
or  Intrinsic  value.  In  fixing  the  trade  value 
as  the  measure  of  appellee's  recovery,  in  the 
event,  under  the  Jury's  findings,  he  is  entitled 
to  recover  at  all,  we  are  presuming  that  Die 
automobile  itself  is  not  ini  condition  to  be 
returned  to  appellee. 

Under  different  asatgxunents,  appellants  in- 
sist that  the  court  erred  in  excluding  the  tes- 
timony of  McDooald,  to  the  effect  tbat  appel- 
lee Djever  at  any  time  offered  to  take  the 
half  section  of  land  after  the  1st  of  November, 
but,  on  the  c<Hitrary,  repeatedly  refused  to 
accept  it  after  varloaa  offers  to  convey  It  to 
htm  and  to  guarantee  the  sinking  of  a  well 
on  it  tn  accordance  with  that  Whaley  claim- 
ed had  been  agreed  to  by  pand  on  May  6th, 
and  also  erred  in  excluding  a  letter  dated  the 
3l8t  day  of  December,  1913,  from  appellant 
McDonald  to  appellee,  offering  to  comply  with 
the  verbal  contract  of  May  6th,  and  submit- 
ting some  alternative  proposltiona 

[6]  The  same  questimi  is  raised  under  the 
seventh  assignment  Any  testimony  tending 
to  show  appellants'  willingness  to  comply 
with  the  contract,  aa  alleged  by  them,  made 
within  a  reasonable  time  after  November  1st 
is  admissible;  but  self-serving  declarations, 
counter  propoeitions,  or  offers  in  the  nature 
of  a  compriKnlae,  should  not  be  admitted. 

There  are  a  number  of  other  assigmnenta 
which  will  not  be  considered  in  detail,  since 
what  we  have  said  disposed  of  the  Issues 
presented. 

The  Jtidgment  is  reversed,  and  the  cause 
remanded. 


STATD  ex  reL  MILLElB  et  al  ▼.  TROELL 
«t  al.    (No.  6101.) 

(Court  of  CSvO  Appeals  of  Texas.     San  Anto- 
nio.   Dee.  11,  191&    Rehearing  Denied 
Jan.  IS,  1919.) 

1.  MnmoiPAi.    OoRFORATiORS    «s>12<8) — Ik- 

CORPORATION— BLECTIONB—OBDEBS. 

Order,  purporting  to  be  only  notice  of  riecH 
tion  to  determine  whether  town  shoold  be  in^ 
corporated,  signed  by  county  judge,  held  a  validi 
and  sufficient  order  for  the  election. 

2.  MuiriOIFAL     CORPOBAnORB     «39]2(8) — Its  A 

COBFOBATION— EL£CTI0N8— ObOEBS. 

Requirement  of  Rev.  St  1911,  art  1037, 
that  election  to  determine  whether  town  shall 
be  incorporated  shall  be  held  after  ten  days' 
notice,  is  directory. 

3.  MUNIOIPAI.     COBPORATIONB     «=>12(8) — Is] 
COBPOBATIOK— ELICTIOW— NOTIOB. 

l%at  102  of  116  town  electors  voted  at  elH 
tion  to  determine  whether  town  should  b«  inj 
corporated  is  proof  of  actual  notice,  and,  in  th« 
absence  of  fraud,  the  election  was  not  invalia 
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far  failure  to  adrertlM  it  for  ten  imyn,  an  t»- 
quired  by  Rev.  St.  Uttl,  axt  1037. 

4.  MowroiPAi.  CoKPOBATTONB   «s»12(8)  —  Iir- 

COBPOBATION— E^ECnOR— OBDKBS. 

Where  county  Judge,  in  response  to  petition, 
ordered  election  on  specified  date  to  determine 
whether  town  slaoald  be  incorporated,  and  tliat 
electi<Hi  was  tempormrily  restrained,  be  conld 
order  another  election  ob  dissolutioa  of  the 
iojuDctiMt,  without  new  petition. 

6.  MuinOIPAI.  COBPOBATJOHS    «SE>12(8)  —  Ill> 

coBPOKAxioir— BUxonon. 
Fact  that  promoteis  -ot  town  election  to  de- 
termine whether  town  should  be  incorporated 
procured  order  for  election  without  ten  days' 
itatutory  notice  in  order  to  beat  neighboring 
town  election  did  not  invalidate  the  election 
irhpii  the  Judge  acted  fairly  and  without  cor- 
rnpt  motiye. 

Appeal  from  District  Court,  Atascosa 
County;  Covey  0.  Ibooaas,  Judge. 

Suit  in  nature  of  qno  warranto  by  the 
State,  on  reIatl(Hi  of  J.  D.  Miller  and  others, 
against  CJharles  T.  Troell  and  others.  Judg- 
ment for  defendants,  and  plaintiffs  appeal. 
Affirmed. 

T.  P.  Morris,  of  BToresville,  W.  W.  Wall- 
ing, of  San  Antonio,  and  J.  D.  I>odson,  of 
Laredo,  for  appellants. 

IMbrell  &  MoBltelni,  of  Seguin,  and  F.  H. 
Burmelster,  of  Joordanton,  for  appellees. 

SWEARINGEN,  J.  This  is  a  suit  in  the 
nature  of  a  quo  warranto  by  the  state  of 
Texas,  npon  the  relation  of  residents  and 
property  owners  within  the  territory  em- 
braced in  the  town  of  Pleasanton,  to  test 
the  legal  existence  of  Pleasanton  as  a  mu- 
nicipal corporation.  The  cause  was  tried 
by  the  court  without  a  Jury.  The  Judgment 
was  in  favor  of  the  defendants  in  the  trial 
court,  holding  that  Pleasanton  was  legolly 
incorporated. 

The  lasnes  made  by  the  pleadings  and  tes- 
timony may  be  fairly  stated  as  follows: 
Based  upon  the  peUtlon  of  proper  signers  In 
compliance  with  statutory  requirements,  the 
•■onnty  Judge  of  Atascosa  county,  upon  proof, 
found  that  there  was  the  required  popula- 
tion and  ordered  an  election  to  determine 
the  question  of  incorporation.  An  order  was 
made  May  30,  1916,  and  designated  June  10, 
1016,  as  the  date  of  the  election.  The  o£B- 
cer  was  selected  for  holding  the  election  and 
notire  pnbHAied.  The  election  was  not  held 
«n  Jane  10,  1918,  because  temporarily  en- 
jeined  by  tbe  district  eoort  The  temporary 
iBjunctlon  was  dissolved  November  24,  1916, 
after  wbldi,  on  the  same  day,  the  county 
|Rdge  signed  tbe  following  docnment: 

*Xntice  of  an  EHection  to  be  field  in  the  Town 

of  Pleasanton,  to  Determine  Whether  or 

Not  Said  Town  Shall  be  Incorporated. 

t'Whereas,  on  May  80,  l&lff,  the  Honorable 

jraltfr    E.    Jones,    connty    judge   of   Atascosa 


coOBty,  Texas,  purauaBt  to  a  petltioB  by  the 
requisite  nnmtier  of  qualified  voters,  residing  in 
the  town  of  Pleasanton,  asking  for  aa  election 
to  determine  whether  or  not  the  town  ot  Pleas- 
anton shall  be  incorporated  aa  a  town  or  vil- 
lage, issued  his  proclamation  for  said  election 
to  lie  held  in  the  town  of  Pleasanton  in  the 
aonthweat  room  of  the  old  courthouse  building 
on  the  first  floor,  on  the  10th  day  ot  June,  1916 ; 

"And  whereas,  notices  of  ,said  election  were 
given  on  tbe  80di  day  of  May,  1916,  by  posting 
printed  notices  thereof  in  three  public  places  in 
the  town  of  Pleasanton,  and  within  the  terri* 
tory  sought  to  be  incorporated,  that  an  election 
wonld  be  held  at  the  time  and  place  spedfied  in 
said  proclamation ; 

"And  whereas,  on  9th  day  of  June,  1916,  said 
election  was  enjoined  at  the  instance  and  upon 
the  petition  of  W.  L.  Payne,  W.  U  Baird,  F.  L. 
Baird,  Hersehel  Cast  and  B.  R.  Brealcer,  filed 
in  the  district  court  ot  Atascosa  county  on  June 
9,  1916,  by  the  tenyporary  order  and  flat  of  the 
Honorable  F.  G.  Chamblias,  Judge  of  the  Thir- 
ty-Sixth judicial  district  of  Texas; 

"And  whereas,  on  the  24th  day  of  November, 
1916,  in  the  district  court  of  Atascosa  county, 
the  Honorable  F.  O.  Chambliss  dissolved  said 
temporary  injunction: 

"^ow,  therefore,  notice  is  hereby  given  that 
an  election  will  be  held  <«  the  26th  day  of  No- 
vemtier,  1916,  in  the  southwest  room  of  the 
old  courthouse  building  on  first  floor  In  the 
town  of  Pleasanton,  in  Atascosa  connty,  Texas, 
to  determine  whether  or  not  the  town  of  Pleas- 
anton shall  be  Inoorporated. 

"Reference  is  here  made  to  the  petition  filed 
in  the  office  of  the  county  judge  of  Atascosa 
county,  Texas,  on  the  30th  day  of  May,  191S. 
and  the  plat  acoompanying  same,  asking  for  an 
election  in  the  town  of  Pleasanton  on  the  10th 
day  of  June,  1916,  to  determine  whether  said 
town  shall  be  incorporated. 

"Every  male  person  who  has  attained  the  age 
of  21  years  and  who  has  resided  within  the. 
Umita  of  tbe  proposed  town  of  Pleaeanton  for 
six  months,  next  preceding  this  election,  and 
who  is  a  qualified  elector  under  the  laws  of  the 
state  of  Texas,  shall  be  entitled  to  vote  at  said 
election. 

"Said  election  was  ordered  by  the  county 
judge  of  Atascosa  county,  by  order  made  on 
the  30th  day  of  May,  1916,  and  this  notice  is 
given  in  pursuance  of  said  order. 

"Dated  this  November  24,  191& 
"H.  F.  Smith, 

"Presiding  Ofltoer. 

"Walter  B.  Jones, 
"County  Judge,  Atascosa  County,  Texas." 

Notice  of  the  above  was  given  by  posting 
same  on  November  24th.  The  election  was 
held  the  following  day,  November  2Sth.  In  ad- 
dition to  tbe  foregoing,  the  undisputed  testi- 
mony shows  that  the  qualified  voters  in  the 
territory  bad  actual  notice  of  the  election  in 
time  to  rote,  and  that  102  of  the  llS  quali- 
fied voters  participated  in  the  election  by 
casting  their  ballots  in  favor  of  the  incorpo- 
ration. The  promoters  of  the  Incoriwra- 
tion  of  Pleasanton  desired  to  hold  the  elec- 
tion prior  to  an  election  to  incorporate 
North  Pleasanton,  as  a  portion  of  the  terri- 
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toi7  was  embraced  In  the  petltl<»a  for  botli 
Incorporations. 

Hie  proi;>08ltlon  presented  In  the  six  as- 
signments Is  stated  by  appellants  to  be: 

"The  contention  of  appellants  Is  that  Tleas- 
anton'  is  forbidden  corporate  existence  by  the 
Constitution  except  nnder  the  general  laws,  and 
that  It  cannot  be  held  to  be  incorporated  under 
the  general  laws  authorizing  such  corporations 
because  the  electlc/n  was  not  held  on  the  day 
named  in  the  order  and  was  held  on  leas  than 
one  day's  notice,  and  there  was  therefore  no 
compliance  with  the  general  law.  Moreover,  if 
it  should  be  held  under  some  facts  that  compli- 
ance with  the  general  law  was  not  essential  ei- 
ther as  to  the  time  or  the  notice,  but  that  both 
could  be  disregarded  in  the  same  election,  still, 
where  the  disregard  for  and  failure  to  comply 
with  the  law  was  intentionally  and  purposely 
done  for  the  admitted  and  express  purpose  of 
holding  the  election  before  another  election 
could  be  held  which  had  been  ordered  as  pro- 
vided by  the  general  law  and  which  was  abid- 
ing the  10  days'  notice  provided  by  general  law. 
as  is  here  admitted,  the  courts  will  not  relax 
the  rigors  of  the  law,  excuse  its  disregard,  and 
thereby  give  eCFect  to  an  advantage  sought  by 
illegal  methods  over  the  person  who  respected 
the  law." 

It  will  be  seen  from  the  foregolns  that  It 
Is  necessary  to  determine  whether  the  docu- 
ment above  set  out  dated  November  24, 1916, 
Is  evidence  of  an  order  of  an  election  made 
by  the  connty  Judge.  Appellants  urge  that 
the  document  Is  only  a  notice  of  an  election, 
and  not  an  order.  Appellees  Insist  that  the 
document  Is  the  evidence  of  the  order  of 
the  county  Judge,  and  further  urge  that  as 
the  voters  had  actual  notice  of  the  order  In 
time  to  have  voted,  and  as  90  per  cent  of 
^the  qualified  voters  voted  for  the  inoorpora- 
'tion,  the  publication  of  notice  for  ten  days 
has  become  immaterial. 

[1]  Upon  the  filing  of  a  requisite  petition, 
the  qualified  voters  of  the  town  of  Pleasan- 
ton,  containing,  as  it  did,  a  population  of 
between  500  and  10,000,  were  entitled  to 
have  the  county  Judge  order  an  election. 
There  Is  no  provlslcm  requiring  this  ordetr 
to  be  made  in  vrrltlng  nor  entered  of  record 
in  any  particular  book  or  place,  nor  require 
ing  the  order  to  l>e  made  wltliin  a  certain 
^e  after  the  petition  was  filed  with  the 
county  Judge.  Mie  only  requirement  is  that 
the  Judge  hear  proof  and  then  order  the 
election,  stating  in  the  order  Itself  the  time 
and  place  when  and  where  the  ballots  are  to 
be  cast 

The  Instniment  under  consideration  was 
executed  by  the  county  Judge  and  purports 
to  be  given  in  response  to  the  petition  filed 
May  30,  1916,  and  after  proof  of  population 
made  in  action  upon  that  petition.  In  this 
laid  instrument,  dated  November  24th,  the 
county  Judge  designated  the  time  and  place 
tor  holding  the  election.  We  thlnli:  the  In- 
strument, though  It  redtes  that  it  it  a  no- 
tice. Is  in  fact  an  order  for  the  election  to  be 


hdd  <m  the  date  mentioned  In  it,  namely, 
November  26,  191&.  The  document  ts  a  sof- 
fldeut  order  from  the  proper  authority  in 
compliance  with  an  Initial  statutory  petltioo 
and  after  coadasive  proof  of  population. 

[2,  S]  Article  1037,  Bev.  St.  provides  that 
the  election  tbns  ordered  shall  be  held  afta 
ten  days'  notice.  Tliis  provision  for  notice 
Is  directory.  Norman  V.  Thompson,  30  Tex. 
Oiv.  App.  637,  72  S.  W.  Oi.  The  £act  that 
90  pw  cent  of  the  voters  actnally  voted  for 
the  Incorporation  at  the  time  and  place 
designated  in  the  order  of  November  24, 
1916,  Is  proof  of  actual  notice,  and,  In  the 
absence  of  any  fraud,  the  election  will 
not  be  Invalidated  because  of  the  failure 
to  advertise  the  election  for  the  statutoty 
period  of  ten  days.  Norman  v.  Thompson, 
30  Tex.  CHv.  App.  B87,  72  S.  W.  64;  Wal- 
Us  V.  Williams,  60  Tex.  Civ.  App.  623,  110 
S.  W.  787;  Clark  T.  Leathers  (Ky.)  6  S. 
W.  578;  Ex  parte  Segars,  32  Tex.  Cr.  K 
663,  26  S.  W.  26;  Ex  parte  Mayea,  39  Tex. 
Cr.  It  36,  44  S.  W.  831;  McCrory  on  Elec- 
tions, {§  166-176;  9  B.  a  L.  p.  991,  f  14; 
10  Am.  &  Eng.  Ency.  10;  Cooley  on  Cona 
Urn. 

[4]  We  cannot  concur  In  the  proposition, 
of  appellants,  that  because  the  connty  Judge 
made  an  order  for  the  election  to  be  held 
on  June  10,  1916,  which  was  restrained  by 
Injunction,  the  Judge  could  never  again  Is- 
sue the  order  after  dissolntioa  of  the  in- 
junction, ualess  there  was  a  new  initial  peU- 
tloQ  and  a  new  hearing  of  proof  of  popula- 
don. 

id  The  InJunctioD  restrained  the  election 
on  the  10th  of  June,  as  ordered,  but  did  not 
deprive  the  county  Judge  of  the  authority 
to  perform  his  duty  of  ordering  the  election 
to  be  held  at  time  and  place  s>cclfled  In  the 
order,  when  petitioned  to  do  so.  The  conten- 
tion that  the  ten  days'  notice  of  the  election 
on  November  25»  1916,  was  not  given  be- 
cause the  promoters  of  the  town  of  Pleas- 
anton  desired  to  hold  the  election  before  the 
Incorporation  of  North  Pleasanton  was  voted 
upon,  can  have  no  bearing  upon  the  question 
before  us,  for  the  followhig  reason:  The 
county  Judge  ordered  the  election  for  Novem- 
ber 25,  1916,  and  not  the  promotera  There 
is  no  evidence  that  the  county  Judge  de- 
liberately attempted  to  have  the  election  of 
Pleasanton  precede  the  election  for  tbe  in- 
corporattoD  ot  North  Pteaaantea.  On  the 
contrary,  tbm  record  dlacloeee  the  complae 
Impartiality  ot  the  county  Judge  in  order- 
ing the  elections. 

We  therefore  hold  that  aU  the  procedure 
for  Incoivoratlng  the  town  of  Pleasanton 
was  regular  in  every  respect  except  tbe  pro- 
vision that  ten  days'  notice  of  the  Section 
to  be  held  on  November  26,  1916,  be  given. 
Tbis  omission,  or  Irregularity,  was  rendered 
harmless  by  the  fact  that  102  of  tbe  115 
qualified  voters  in  the  territory  to  be  incM^ 
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porated*  cast  tlieir  ballota  and  were  is  favor 
of  incorporating. 

The  Biz  asBlgmnentB  are  orermled. 

The  ladgment  to  af&rmed. 


REIDnS  ▼.  BL7CHEB.    (No.  <nOO.) 

(Oonrt  of  CSyil  Appeals  of  Texaa.     San  An- 
tonio.   Nov.  27,  1918.    Rehearing 
Denied  Jon.  16,  1919.) 

L  EZzTOBTIOir    «S»11— 'PERAUT— PUBADXRa. 

A  anit,  under  Rev.  St  1911,  art  8915^  to 
recover  foar  tfmea  the  amount  of  ezMwlTe  feea 
charged  by  a  conntr  anrreyor;  la  one  for  a  pen- 
alty, and  the  petition  ia  aubject'  to  atrict  con- 
Etruction. 

2.  PERArnsa  ^sbSS^Pucadirq. 

A  petition,  in  an  action  in  which  penalties 
are  sought  to  be  recovered,  ahonid  state  all  the 
itatatory  reqairementa  with  th*  aame  degree  of 
certainty  aa  ia  reqnirad  in  an  indictOMnt  in 
a  criminal  caae. 

3.  EXTOBTION      «=»11— PWfAMT— PtEAMKO— 

ElxcEBaiTK  Fees. 
A  petition  against  a  connty  surveyor,  un- 
der Rev.  St  1911,  art  891&,  to  recover  atat- 
ntory  i>enalty  of  four  times  amount  of  ezcea- 
Bve  fees  charged,  must  allege  that  application 
under  Vernon's  Sayles*  Ann.  Civ.  St  1914,  art 
5904c,  for  survey,  waa  made  to  surveyor  in 
proper  county,  and  that  land  surveyed  waa  sit- 
uated in  such  county. 

4.  BOXJHDABIZS    <S='54(7)— SlWVBTOBS— F»E8— 

"Lawd." 
In  an  action,  under  Rev.  St  1911,  art  3915, 
to  recover  statutory  penalty  from  county  sur- 
veyor on  account  of  excessive  fees  charged  for 
a  survey  made  under  Vernon's  Sayles'  Ann.  CHv. 
St  1914,  art  S904c,  the  fees  prescribed  in  Rev. 
St  1911,  art  3876,  for  surveying  "land"  will 
not  be  hdd  to  apply,  where  the  land  waa  oovtred 
by  watera  of  Naaces  Bay. 

[Ed.  Note^-lTor  other  da6BitiaiM,  as*  Words 
and  Phrases,  First  and  Second  Series,  Ltuid.] 

Appeal  from  Nueces  County  Oonrt;  David 
M.  Plcton,  Jr.,  Judge. 

Suit  by  R.  R.  Redns  against  C.  F.  H.  v. 
Blndier.  Judgment  for  defendant,  and  plaln- 
tiir  appeals.    Affirmed. 

J.  G.  HontB,  of  Sinton,  and  Jefferson  D. 
Todd,  of  Corpns  Cbristl,  for  appellant 

Q.  R.  Scott  and  Boone  &  Pope,  all  of  Cor- 
pus Chrlstl,  and  Dougherty  &  Dougherty 
and  H.  S.  Bonham,  all  of  Beeville,  for  appel- 
lee. 

FLT,  O.  J.  ThiB  ia  a  suit  inatltnted  by  ap^ 
pellant  to  recov^  a  penalty  for  an  overcharge 
In  lees  made  by  appellee  as  anveyor  of  Nue- 
ces county.  A  general  d«narr«r  to  the  peti- 
tion was  anstained  fey  the  court,  and,  appel- 


lant falUng  to  araeBd,  the  canaa  waa  dls- 
laisaed. 

It  Is  elalmed  that  the  petition  la  op^i  to 
attack  by  a  g«i«ral  demurrer  because  it 
fails  to  allege  that  tbs  land  surveyed  for 
appellant  was  sltaated  in  Nneces  county,  and. 
the  salt  being  fbr  a  pwalty  the  rule,  that 
when  a  pleading  is  assailed  by  general  de- 
murrer erery  reasonable  intendment  must  be 
indulged  in  fator  of  it,  has  nos  application, 
but  the  petition  must  be  considered  with  the 
aame  strictness  aa  would  an  indictmaot  for 
a  crime. 

It  was  alleged  that  appellee  was  on  or 
about  April  22, 1914,  the  legpOly  elected,  qual- 
ifled,  and  acting  county  surveyor  of  Nueces 
county,  Tex.;  that  appellant  filed  with  him, 
on  the  date  named,  bis  application  to  "pros- 
pect for  aad  devekH>  and  pat  out  the  petro- 
leum oil  and  natural  gas"  within  a  certain 
area  in  the  manner  and  under  the  terms  and 
conditiona  provided  for  in  chapter  173  of  an 
act  approved  on  April  9, 1913  (Vernon's  Say- 
lea'  Ann.  Civ.  St.  1914,  arts.  S904-5920J),  and 
at  the  same  time  paid  appellee  the  filing  fees 
repaired  by  law  and  requested  a  survey  of 
aald  area  whi6h  contained  633  acres.  It 
was  further  alleged  that  appdlee,  as  county 
snrv^or  of  Nneces  county,  made  the  survey, 
and  then  made  a  resurvey  of  the  area,  which 
ia  fully  described;  it  being  stated  that  it 
was  situated  In  Nueces  Bay.  There  is  no 
direct  allegation  that  the  area  was  situated 
In  Nueoea  county,  and. that  fact  can  only  be 
implied  from  the  circumstance  that  the  sur- 
vey waa:  made  by  an  officer  of  Nueces  county, 
and  ttaat  it  waa  situated  In  Nueces  Bay  and 
OB  tbe  Bouth^n  shore  at  the  u^outb  of  the 
Nueces  river.  If  the  ordinary  rule  of  test- 
ing a  pleading,  when  a  general  demurrer  is 
urged,  be  applted  to  the  petition,  it  would  be 
held  Kuffident ;  bat  it  seems  that  where  pen- 
alties are  sought  to  be  recovered  a  different 
rule  obtains. 

[1]  There  can  be  no  doubt  that  this  suit  is 
for  a  penalty  and  nothing  else,  for  appellant 
does  not  sue  for  the  excessive  fees  paid  by 
him,  but  for  the  statutory  penalty  of  four 
timas  the  amount  of  the  excessive  fees  aa 
permitted  and  authorized  by  Revised  Stat- 
utes, art  3915.  That  statute  not  only  makaa 
an  officer  charging  excessive  fees  liable  for 
a  penalty  to  the  amount  of  four  times  tba 
amount  of  the  excess,  but  also  subjects  him 
to  a  criminal  prosecution.  It  follows  that 
the  decisions  in  cases  of  penalties  would  be 
applicable  to  this  case  if  it  la  necessary  in 
such  cases  to  allege  the  county  in  which  th* 
penalty  was  incurred. 

[2]  It  is  the  settled  law  in  Texas  that  the 
petition  in  a  case  in  which  penalties  are 
sought  to  be  recovered  should  atate  all  the 
statutory  requirements  with  the  same  degree 
of  certainly  as  la  required  in  an  indictment 
in  a  criminal  case.    State  v.  Williams,  8  Tex. 
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256,  and  14  Tex.  98;  Smglns  r.  Perry,  46 
Tex.  Ill;  Heder^wth  v.  Hamilton,  104  Tex. 
496,  140  S.  W.  10S4;  Dorraoce  v.  Railway. 
68  Tex.  ClY.  App.  460,  126  S.  W.  684;  Rail- 
way ▼.  Oole,  1«  fl.  W.  753;  Railway  t.  Har- 
rell  Gin  Co.,  187  S.  W.  876. 

[S]  There  can  be  no  doubt  that  an  allega- 
tion of  venae  is  essentially  necessary  when  it 
Is  sought  by  a  bill  of  indictment  to  charge 
a  person  with  a  crime,  and,  if  such  allega- 
tion be  necessary  in  a  suit  for  a  penalty,  then 
the,  petition  in  question  was  subject  to  genei^ 
al  demurrer  because  there  Is  no  allegaQon 
as  to  where  the  land,  which  was  surveyed, 
was  situated,  nor  where  the  excesalTe  fees 
were  demanded  and  received. 

The  statute  authorielng  prospecting  for 
and  developing  petroleum  oil  or  natural  gas 
in  any  of  the  state's  islands,  salt-water  lakes, 
bays,  marshes,  reefs,  and  fresh-water  lakes 
owned  by  the  state  provides  that  a  prospector 
shall  file  a  written  application  for  each  tract 
desired,  "with  the  county  surveyor  of  the 
county  in  whldi  the  area  or  a  part  of  same 
may  be  situated  or  the  county  to  which  said 
county  may  be  attached  for  surveying  pur- 
poses." Vernon's  Sayles'  Ann.  Civ.  St.  1914, 
art.  5904c.  The  petition  falls  to  diow  that 
such  application  was  made  to  the  surveyor 
in  the  proper  county  or  in  what  county  the 
area  was  situated  that  was  ^rveyed.  Unless 
the  area  was  in  Nueces  county,  there  waa 
no  proper  application  filed,  and  the  survey- 
or of  that  county  had  no  right  or  authority 
to  make  a  survey,  and  could  not  diarge  any 
fees  at  all.  Appelant  does  not  dalm  tliat 
these  necessary  aUegatlons  were  made,  but 
seeks  to  have  them  read  into  the  petition  as 
in  any  ordinary  dvU  action. 

[4]  It  la  the  claim  of  appellant  that  the 
fees  prescribed  in  article  3876,  Rev.  Stats., 
should  form  the  basis  of  this  action,  wherein 
it  is  provided: 

"Surveying  any  tract  of  land,  including  all 
expenses  in  making  the  snrvey,  and  retarning 
the  plat  and  field  notes  of  the  survey,  for  eadi 
English  lineal  mile  actually  run,  |8.00." 

The  poialty  sought  must  arise  frran  a 
greater  charge  than  is  permitted  for  survey- 
ing land,  and  the  allegations  show  that  a 
survey  was  made  of  an  area  covered  with 
the  waters  of  Nueces  Bay.  The  act  fixing 
surveyors'  fees,  as  appears  in  article  8876, 
was  passed  in  1881,  and  the  law  for  pros- 
pecting for  oil  and  gas  was  passed  in  1918, 
and  it  is  not  evident  that  the  fees  to  be 
charged  for  surveying  land  would  apply  to 
the  survey  of  areas  covered  by  water  which 
may  be  of  great  depth  and  would  probably 
require  more  time,  labor,  and  skill  than  in 
surveying  land.  That  the  Legislature  intend- 
ed to  draw  a  distinction  between  land  and 
areas  covered  by  water  is  clear  from  the  lan- 
guage of  the  statute  Itself  which  speaks  of 


islands,  saltwater  lakes,  t»y>,  marsh  reefs, 
and  fresh-water  lakes.  The  statute  fixes 
fees  for  snrveying  land,  and  not  water,  and, 
being  a  penal  statute,  it  must  be  ocmstnied 
strictly.  The  distinction  between  land  and 
areas  covered  by  water  has  been  clearly  rec- 
ognized. It  was  said  by  the  Supreme  Court, 
In  the  case  of  De  Merit  v.  Robison,  102  Tex. 
358,  116  S.  W.  796,  in  construing  what  was 
meant  by  "public  lands,"  that  it  contemplat- 
ed land  and  not  water,  mat  was  held  Id 
regard  to  "lands  under  the  shallow  waters 
of  San  Jacinto  Bay,  whldi  is  an  arm  of  Gal- 
veston Bay"  end  at  times  was  not  covered 
with  water.  The  same  was  held  in  the  case 
of  Rosborough  v.  Plcton,  12  Tex.  Civ.  App. 
113,  34  a  W.  791,  43  S.  W.  1033,  and  that 
case  was  quoted  and  approved  in  the  De 
Merit  Case. 

In  no  event  were  ttte  allegations  sufficient 
to  show  that  appellee  had  been  guilty  under 
the  law  of  char^g  illegal  fees  for  surveying 
land  in  Nueces  county,  and  tlie  Judgm^it 
should  be  and  ia  affirmed. 


BILLS  V.  BILLS  et  aL    (Mo.  2024.) 

(Court  of  CXvil  Appeals  of  Texas.    Tezarfcana. 

Dee.  20,  1918.    R^earing  Denied 

Jan.  9,  1919.) 

1.  IltSUBANCK    «=>783  —   F&klXBNAI.    InSUB- 

ANcnB}—BENEFiciABiEs— Rights  of. 
A  benefidary  named  in  fraternal  b^efit  cer- 
tificate^ providing  for  diange  of  beneficiary,  hu 
no  vested  interest  in  the  contract  of  Insarance 
which  will  prevent  the  insured  from  changing 
any  of  the  terms  of  the  contract,  but  has  a 
mere  expectancy,  which  may  be  defeated  by  a 
change  of  beneficiary. 

2.  iMmmAKCB  «s>784(e)— Fkatkbiiai.  Ihsus- 
AnOBr-CRAMGX  OF  Bkrsficiabt. 

A  displaced  beneficiazy  can  qoestion  in- 
sured's method  of  making  diange  <rf  benefidarr 
(Mtly  on  the  ground  that  it  was  legally  insuffi- 
cient to  aocomplish  that  purpose,  where  the  in- 
surer acquiesced  therein,  though  the  method 
did  not  follow  the  procedure  provided  in  the 
certificate;  those  reqoirementB  being  for  the 
benefit  of  the  insurer. 

8.  Irbubanok  «=>784(6>— Fbatkbitai.  Ihbub- 
AKCK— Ghanqx  of  Bbneficiabt. 
Where  a  member  of  a  fraternal  ioEurance 
ordei'  who  designated  two  benefidaries  securF<^ 
the  endure  of  the  name  of  (me  of  them  from 
the  certificate,  held  that  though  such  attempt 
to  change  beneficiaries  waa  irregular  and  might 
give  the  insurer  the  right  to  deny  liability,  yet 
where  the  insurer  acquiesced  in  the  diange,  the 
displaced  benefidary  waa  entitled  to  no  rigliti. 

4.  Insurancb  «=>784(7)— Fbatkbitax.  Ihsub- 

ANCB— AasBirr  to  Ohahob  or  BBmaioiABT. 

Where  a  member  of  a  Cratemal  iasuranee 

order  who  had  designatsd  two  beneficiaries  at- 


4=»For  other  cases  see  sams  topio  sad  KBT-NUMBBR  la  all  Ker-Numb«rad  Dlgssta  aad  ladssea 
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tempted  to  Aiplaoe  one  by  eauahig  Ml  name  to 
be  eraaed  from  the  eertlfleat^  heli  Uiat  the  ia- 
nirer,  br  admitdng  ita  UaMUtj  for  the  Bum 
specified  in  the  eertificate,  and  payiac  the  non- 
ey  iDto  the  registry  ot  the  oonrt,  ratified  the  cer- 
tificate in  its  altered  form ;  no  new  considera- 
tion being  necessary. 

5.  IKBUBAHCB  «=>7SK7>— Fbatkbitai.  IsavU' 
ANOB— Chanqb  or  Berefioiabt. 
Where  a  fraternal  iunirer  ratified  a  change 
of  beneficiary  bj  filing  an  answer  admitting  its 
liability,  held  that  it  could  not  thereafter  ar- 
bitrarily repudiate  Its  ratification  so  as  to  en- 
title th;  displaced  beneficiary  to  share  in  the 
fund. 

Appeal  from  Lamar  Connty  Court;  Tom  L. 
Beaachamp,  JTndge. 

Action  by  B.  B.  Bills  against  the  Mosaic 
Templars  of  America,  who  filed  sn  answer 
Interpleading  J.  H.  Billa  From  a  Judgment 
for  plaintiff  the  defendant  interpleaded  ap- 
peals.   Affirmed. 

W.  Ii.  Hntdilson,  of  Paris,  for  appellant 
Chas.  Boacb,  of  Paris,  for  appellees. 

HODGES,  J.  This  appeal  is  a  contlnna- 
tlon  of  a  contest  between  E.  B.  BUIs,  the 
appellee,  and  J.  H.  Bills,  the'  appellant,  which 
Involves  the  dlapositlon  of  a  benefit  fund 
claimed  from  the  Mosaic  Templars  of  Amer- 
ica upon  the  death  of  their  deceased  mother. 
The  Mosaic  Templars  of  America  la  a  fratov 
nal  benefit  society  Incorporated  under  tbe 
laws  of  tlie  state  of  Arlranaaw.  It  baa  a 
eoostltatlon  and  by-laws  for  the  government 
of  its  m«nbas.  It  also  has  a  lodge  system 
and  a  rltnalistlc  form  of  worlc,  Issnes  iml- 
Ides  of  lasnrance  on  the  lives  of  its  mem- 
bers, and  raises  tbe  benefit  fonds  with  which 
to  pay  Boch  polldes  by  levying  asseaaments 
apon  Ita  monbers.  In  May,  1911,  a  policy  of 
Insurance  was  issued  by  tbls  company  to 
Martha  Bills,  the  mother  of  B.  B.  and  J.  H. 
BUla,  who  was  then  a  member  in-good  stand- 
ing of  a  local,  or  branch,  lodge  of  tbe 
Mosaic  Templars  of  America  situated  In' 
Paris,  L>amar  connty,  Tex.  At  tbe  time  of 
tbe  issiuuioe  of  this  policy  Martha  Bills  des- 
ignated upon  the  blank  form  provided  for 
that  purpose  her  two  sons,  B.  B.  Bills  and 
J.  H.  Bills,  as  baiefldaries.  Borne  time  dur- 
hig  the  year  191S,  and  about  a  year  before 
ber  death,  Martha  Bills,  desiring  to  make  a 
change  In  the  policy,  marked  out  the  name 
of  J.  H.  Bills,  and  caused  it  to  be  erased, 
leaving  the  name  of  K  B.  Bills  as  ber  sole 
beneficiary.  The  secretary  of  tbe  local  lodge 
made  tbla  erasure  at  tbe  request  of  Martha 
Bills,  but  without  tbe  knowledge  of  any  of 
the  oflScers  of  tbe  grand  lodge.  In  1917 
Martha  Bills  died,  and  B.  B.  BiUs  filed  this 
rait  against  tbe  Mosaic  Templars  of  America 
in  an  effort  to  collect  the  sum  of  $300,  tbe 
entire  amount  of  tbe  policy.     J.  H.  Bills 


was  liiade  a  party  defendant,  upon  the 
ground  that  he  was  claiming  an  Interest  in 
that  fund.  The  Mosaic  Templars  of  Amer- 
ica filed  an  answer,  in  which  It  admitted  tbe 
execution  and  delivery  of  the  policy  to 
Martha  Bills  and  its  liability  thereon  to  B. 
B.  Bills  or  to  B.  B.  BiUs  and  J.  H.  Bills 
Jointly,  paid  the  sum  of  $300  Into  tbe  regis- 
try of  the  court,  and  asked  that  the  court 
determine  who  was  the  party  to  whom  the 
fund  belonged,  and  that  It  be  discharged, 
wltb  its  costs.  3.  H.  Bills  filed  an  answer. 
In  which  be  claimed  that  tbe  effort  of  bis 
deceased  mother  to  eliminate  blm  as  a  bene- 
ficiary under  the  policy  was  Ineffectual  for 
that  purpose,  because  not  made  in  conform- 
ity with  the  rules  and  regulations  of  the 
association. 

There  appears  to  be  no  dispute  about  tbe 
material  facts  of  tbls  case.  The  constitution 
and  by-laws  were  referred  to  and  made  a 
part  of  the  Insurance  contract.  At  tbe  time 
tbe  policy  was  Issued  the  following  by-lnw 
was  in  effect: 

"Sov>  BmtMfidariet  maif  ba  CAoa^ed.— Tlio 
National  Grand  Scribe  is  authorized  to  change 
the  l>eneficiary  named  in  a  policy  when  request- 
ed in  writing  to  do  so  by  the  insured,  and  no 
beneficiary  shall  have  or  obtain  any  vested  in- 
terest in  said  policy  until  the  same  has  be- 
come due  and  payable  upon  the  death  of  said 
member,  provided  that  at  any  time  the  order 
may  by  ita  byilaws  limit'  the  scope  of  benefi-  / 
ciariea  within  the  classes  named  in  law." 

At  the  time  the  change  was  m^de  the 
above  bad  been  amended,  and  the  following 
was  In  effect: 

"Sec.  1.  The  NatiMial  Grand  Scribe  is  au- 
thorised to  change  the  beneficiary  named  in  a 
iwlicy  whenever  requested  to  do  so  by  tihe  as- 
sured under  affidavit  sworn  to  liefore  a  notary 
public,  attested  by  the  preaiding  officer  and 
secretary ;  and  no  beneficiary  shall  have  or  ob- 
tain any  vested  interest  in  said  policy  until 
the  same  has  become  due  and  payable  upon  the 
death  of  said  member;  provided,  that  at  any 
time  the  order  may  by  its  laws  limit  the  scope 
of  beneficiaries  within  die  classes  named  in 
the  laws  of  the  state*  hi  which  this  order  is 
operating." 

The  policy  contained,  among  others,  tbe 
following  provision: 

"Mosaic  Templars  of  America,  Martha  BiUs, 
of  Eivergreen  No.  2186,  located  at  Paris,  state 
of  Texas,  was  a  financifil  member  in  good  stand- 
ing at  issuing  of  this  policy ;  if  they  should  so  ■ 
continue  until  death,  their  widow,  widower, 
mother,  father,  sister,  brother,  or  relative  by 
Mood  to  the  fourth  degree,  ascending  or  de- 
scending, to  whom  this  policy  may  be  willed  or 
aa^gned  shall  be  paid  any  sum  not  exceeding 
three  hundred  dollars,"  etc. 

In  addition  to  siiecial  findings  made  by  the 
jury  in  answer  to  questions  propounded,  tbe 
court  filed  bis  conclusions,  in  which  he  says: 


>For  otber  cases  see  same  toplo  and  KKT-NCUBBR  In  ail  Key-Numbtred  IHgests  and  Indexm 
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'Nowhere  In  the  p<>lle7  does  It  adopt  the  will 
or  assigiiiaent  as  a  part  of  the  p<riicj,  or  at- 
tempt to  designate  irhicfa  relatiTe  named  shall 
be  the  benefidary.  This  matter  is  left  wholly 
with  the  insured  to  will  or  assign.'' 

After  guotliig  sectioQ  1  of  the  by-laws,  be 
continues: 

"In  the  fisBt  place,  no  beneficiary  is  named 
in  this  policy.  True,  there  is  a  blank  for  will  or 
assignment  attached  to  the  policy,  presumably 
for  the  convenience  of  the  insured." 

[1,2]  That  beneficiaries  In  policies  of  this 
character  have  no  vested  interest  In  the  con- 
tract of  Insurance  which  will  prevent  the 
insured  from  changing  any  of  the  terms  of 
the  contract  is  too  well  settled  to  require  the 
citation  of  authorities.  Theirs  is  but  an  ex- 
pectancy which  depends  upon  the  policy  re- 
maining unchanged  as  to  them  till  the  death 
of  the  Insured.  In  this  instance  Martha 
Bills  had  the  right  at  any  time,  and  for 
any  purpose,  to  change  the  names  of  her 
beneficiaries.  Having  that  right,  her  method 
of  making  a  change,  tf  acquiesced  in  by  the 
Insurer,  can  be  questioned  by  a  displaced 
beneficiary  only  upon  the  ground  that  it  was 
legally  InsuflScient  to  accomplish  that  pur- 
pose. The  laws  of  this  state  do  not  pre- 
scribe any  form  or  requirements  to  be  fol- 
lowed In  making  such  changes;  that  mat- 
ter is  usually  provided  for  In  the  laws  and 
reg^ulations  of  the  insurance  orders  them- 
selves, as  was  done  In  this  Instance.  But 
the  adoption  of  such  by-laws  by  Insurance 
associations  does  not  have  the  same  ^ect 
as  a  public  statute  which  expressly  or  Im- 
pliedly prohibits  any  other  form  of  changing 
beneficiaries.  Such  private  regulations  are 
not  fundamental,  but  relate  to  matters  of 
detail,  which  may  be  Ignored  or  modified  by 
the  Interested  parties  without  violating  any 
organic  duty  Imposed  upon  the  company  by 
law.  Those  regulations  are  made  for  the 
convenience  of  the  Insurer  and  its  policy 
holders  and  to  protect  the  association  from 
the  claims  of  unknown  ben^darles.  By  re- 
ferring to  and  making  them  a  part  of  the 
contract  of  Insurance  the  obligation  of  the 
Insured  to  follow  that  method  becomes  con- 
tractual. Like  all  other  contractual  stipu- 
lations, those  requirements  may  be  waived 
by  the  Insurer,  for  whose  benefit  It  has  been 
made.    Splawn  v.  Chew,  60  Tex.  634. 

[3]  But  the  method  adopted  by  Martha 
Bills  for  displacing  one  of  her  beneficiaries 
and  increasing  the  interest  of  the  other  is 
materially  different  from  that  discussed  in 
any  case  to  which  our  attention  has  been 
called.  Usually  such  Irregular  attempts  are 
made  by  written  designation  In  Instruments 
distinct  from  the  policy  Itself;  and  the  pro- 
ceeding, If'  Ineffective,  cannot  Impair  the 
talidlty  of  the  Insurance  contract.  Here  the 
attempt  was  by  making  an  alteration  In 
that  portion  of  the  policy  which  was  esaea- 


tially  a  port  of  the  contnuA  of  Insurance. 
If  that  alteration  was  Immaterial,  or  one 
which  Mariba  Bills  bad  a  legal  right  to 
make  without  consulting  the  insurance  as- 
sociation, the  appellee's  right  to  the  entire 
fund  cannot  now  be  questioned.  On  the  oth- 
er hand.  If  erasing  the  name  of  J.  H.  Bills 
was  a  material  alteration.  Its  legal  effect 
was  to  either  annul  the  oontract  of  Insur- 
ance or  render  it  voidable  at  the  oi>tlon  of 
the  Insurance  association.  If  the  coutract 
was  Ipso  facto  annulled  by  the  erasure,  then 
neither  of  the  parties  to  this  contest  is  en- 
titled to  any  part  of  the  benefit  fund.  -  While, 
under  that  view  of  the  case,  the  appellee 
may  have  recovered  a  Judgment  for  some- 
thing to  which  he  had  no  right,  the  appel- 
lant lost  nothing  which  he  might  lawfully 
claim,  and  Is  therefore  not  entitled  to  have 
the  Judgment  reversed.  If  the  alteration  had 
the  effect  only  of  making  the  contract  void- 
able at  the  option  of  the  Insurer,  Its  ratifica- 
tion thereafter  made  It  enforceable  In  Its 
altered  form.  The  intentional  erasure  of 
the  name  of  J.  H.  Bills  by  his  mother  can- 
not be  treated  as  a  mere  spollatloa  by  a 
third  person  which  either  party  to  the  con- 
tract had  a  right  to  disregard,  In  the  ab- 
sence of  sMne  agreement  to  tihaa  Ignore  it 
By  that  act  Martha  Bills  evidenced  a  pur- 
pose to  so  alter  the  contract  of  Insaranoe  as 
to  eliminate  one  of  the  original  banefldaries 
and  correspondingly  increase  the  intMest  of 
Oie  other.  That  contract,  If  thereafter  en- 
fbrceeble,  was  enforceable  In  its  altered 
form.  Ey>r  If  the  alteration  was  a  material 
one  the  contract  vms  not  enforceable  In  any 
form  till  assented  to  by  the  Insurer,  and 
when  ratified  It  became  the  only  obligation. 
[4]  The  next  question  Is,  Did  the  Mosaic 
Templars  of  Arderica  assent  to^  or  ratl^.  the 
altered  policy?  After  receiving  notice  that 
the  contract  had  been  altered,  the  Hoealc 
Templars  of  America  could  claim  no  greater 
right  than  that  of  treating  the  contract  of 
Insurance  as  at  an^d,  and  refuse  to  pay  the 
benefit  fund  to  any  one.  Otto  v.  HaUE,  89 
Tex.  384,  34  S.  W.  910,  60  Am.  St  Rep.  56; 
Baldwin  v.  Haskel  Nat  Bank,  104  Tex.  122. 
133  S.  W.  864,  134  S.  W.  U7a  When  called 
upon  to  pay  that  fund  after  Ona  death  of 
the  Insured,  the  Mosaic  Templars  of  Amer- 
ica, with  full  knowledge  of  the  alteration, 
admitted  Its  liability  for  the  entire  sum 
dalmed,  paid  the  money  Into  court,  and 
asked  to  be  discharged  with  Its  costs.  Un- 
der the  authorities  that  follow,  that  act  and 
pleading  were  sufBdent  to  constitute  a  rati- 
fication of  the  policy  in  Its  altered  form. 
Matson  v.  Jarvls,  63  Tex.  Civ.  App.  376,  133 
S.  W.  944;  Hall  v.  Allen,  76  Miss.  ITS,  22 
South.  4,  66  Am.  St  Rep.  601;  Adama  t. 
Grand  Lodge,  lOS  CaL  321,  88  Pac  914.  45 
Am.  St  Rep.  46;  Lake  t.  Minnesota,  etc 
Ass'n,  62  Am.  St  Rep.  662;  8  Elliott  <a 
Contracts,  {  201&    It  was  not  necessary  that 
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there  be  a  mw  odosldefratton.    2  Ost.-  Jwla, 
pp.  1208,  laiW,  vaA  notea. 

[5]  It  IB  tme  that  the  Mosaic  Xemplan  vl 
America  filed  In  the  court  below  an  amended 
answer,  In  which  It  demorred  to  tbe  pedr 
tion  of  B.  B.  Bllla,  and  pleaded  that  te- 
canse  of  the  enuniie  the  itollcy  was  void  and 
nnenforceable,  and,  fnitiier,  that  Martha 
Bills  bad  not  pnraned  the  method  provided 
for  In  tbe  by-laws  of  the  order  in  chansiag 
tbe  name  of  her  bentf  clary.  This  amended 
answer  appean  to  have  been  filed  nearly  four 
moDtbs  after  the  flUng  of  Ita  original  answer 
tendering  payment,  and  after  the  conteatanta 
had  Joined  laene  In  tbe  caaey  The  Moealu 
llemplars  of  America  did  not  In  this  amend- 
ed answer  aak  to  withdraw  the  fond  which 
It  had  theretofore  paid  Into  conrt,  or  claim 
tbat  It  bad  in  any  mannfar  actad  under  a 
mlsappreboialon  of  the  facta.  The  apparent 
pnrpose  of  the  amended  anawer  was  to  Insist 
tbat  the  fund  should  be  equally  divided  be- 
tween tbe  claimants  according  to  the  original 
provisions  of  the  itollcy.  Having  once  per» 
formed  acts  sofflcloit  to  constitute  a  ratifi- 
cation of  the  contract  in  its  altered  form,  the 
Uosaic  Templara  of  America  could  not, 
without  showing  that  it  had  been  misled,  es- 
cape tbe  legal  coosequtiicea  of  tbat  conduct. 
It  could  not  arUtrarlly  rq;»ndiate  wbat  It 
liad  once  fully  ratified.  Tbe  court  sustained 
I  motion  to  strike  out  tbat  amended  cm- 
(wer,  and  the  Mosaic  Templars  of  America 
las  not  appealed  tram  that  ruling.  J.  H. 
3UIs  has  no  right  to  oomplaln^of  IC 
The  Judgment  Is  afilrmed. 


TBSAS  MIDLAND  B.  OO.  ▼.  OUMMHtR 
MFG.  OO.    (No.  1996.) 

Court  of  CSivil  Appeals  of  Texas.    Texarkana. 

Nov.  20,  1918.    On  Motion  for  Be- 

hearing,  Dec.  26. 1918.) 

.  Cabbixbs  «s»119— DiTZBBioir  or  SHiraxirr 

— •NEOUOBIfaB. 

Where  a(;ent  of  carrier  consented  to  cause 
iversion  of  shipment  and  secared  change  in  des- 
ination,  and  by  nagligeatly  givinc  erroneous 
irectiona  coacarning  ooasignM  caused  loss,  car- 
ier  was  liable. 

Cakbbbs  •ssSO— Divbbsion  or  SsimaiTT. 

Instructions   for  change   in   destination   of 

■eight  must  emanate  from  itarty  who  is  real 

Rner,   at  one  wbe  baa  authority  to  divert; 

Jierwise  csrriar  altera  destination  at  its  peril. 

Oakbikbs  9=9lT7(S)— GoirmomTo  Oabsiebs 
—  DivaasiOH  or  SsiPKxifT  — >  OoncirBBura 

NEOUeEROK. 

Osztter  was  HaUa  for  aegUgeace  in  diverting 
lipuent,  xcsnlting  in  loss  of  the  geods,  thoagh 
■Sligence  of  agent  was  not  sole  cause  of  loss. 
It  ccmeurred  with  that  at  connecting  carrier. 


On  Moti(ni  Mf  Eebeailng. 

4.  BviDBwoB  *»893— HiABSAT— StrmoiENori 
Hearsay  testimony,  unsupported,  is  insuffi- 
cient to  establish  an  essential  fact 

Si.  Cabbixbs  «=»123— Divebsion  or  Sbifiouix 
— Pboxihaxb  Cavsx  or  Loss. 
If  shipper  knew,  or  should  have  knows,  that 
shipment  had  been  billed  to  original  consignee, 
and  was  being  held  in  Mexico,  after  negligent 
diversion  by  initial  carrier,  for  tariff  charges, 
but  made  no  effort  to  redeem  or  forward  it,  fail- 
ure of  carrier  correctly  to  designate  new  con- 
signee in  order  of  diversion  wss  not  proximate 
cause  of  loss  of  sbiptnsnt  through  sale  to  pay 
customs  charges. 

6.  CASBms  «a>134— DivxxsioN  or  SBiniEirr 

—NKQU^moa— SvrAaiBifOT  or  Etidbrob. 

In  suit  by  shipper  for  loss  of  shipment  as 

caused  by  negligence  of  carrier's  agent  in  effect- 
ing diversion,  evidence  that  negligence  of  agent 
was  cause  of  loss  held  insufficient  to  support 
verdict  for  plaintiff. 

Appeal  from  Lamar  Ooimty  Court;  Tom  L. 
Beencbamp,  Judge. 

Action  by  tbe  Oummer  Manufacturing  Com- 
pany  against  tbe  Texas  Midland  Bailroad 
Oonq;)eny.  Judgment  for  plalntUI,  and  de- 
fendant appeals.  Beversed,  and  caoae  re- 
manded. 

Dashlell,  Terry  &  Brown,  of  Terrell,  Coke 
&  Coke  and  S.  W.  Marshall,  all  of  Dallas, 
and  Wright  &  Patrick,  of  Parts,  for  appel- 
lant 

Long  &  Wortham  and  A.  P.  Park,  all  of 
Paris,  for  appellee. 

HODGES,  J.  The  appellee  is  a  private 
corporation,  with  its  place  of  business  at 
Paris,  Tex.  The  judgment  recovered  In  this 
case  against  the  appellant  Is  based  upon  a 
claim  that  appellant's  agent  negligently  fail- 
ed to  properly  divert  a  carload  of  crates 
which  had  originally  been  billed  for  shipment 
to  Ida  Muller  at  Laredo,  Tex. 

The  facts  show  that  J.  W.  Warren  was  the 
president  an.d  manager  of  the  appellee's  busi- 
ness at  Paris ;  that  he  was  represented  by  a 
sales  agent,  j.  A.  McOlll,  at  Laredo,  Tex. 
On  the  17th  of  February,  1913,  tbe  appellee 
delivered  a  carload  of  crates  to  the  ai^ellant, 
consigned  to  Mrs.  Ida  Muller,  care  of  Ware- 
house No.  2,  Laredo,  Tex.  The  goods  were 
routed  over  the  appellant's  line,  the  Missouri, 
Kansas  &  Texas  Ballway  and  the  Interna- 
tional &  Great  Northern  Ballway.  On  the 
19th  of  February  Warren  desired  to  change 
the  destination  of  the  shipment,  and  request; 
ed  the  appellant's  agent  at  Paris  to  have  the 
shipment  diverted  from  Laredo,  Tex.,  with 
Mrs.  Ida  Muller  as  consignee,  to  Columbus, 
Mexico,  with  J.  W.  Murray  as  consignee.  Ap- 
pellant's local  agent  at  Paris  wired  its  general 
manager,  F,  B.  McKay,  requesting  that  the 
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diversion  be  made.  McKay  undertook  to  In- 
tercept tbe  shipment  before  delivery  to  the 
International  &  Great  Northern  Railway 
Oompany,  and  directed,  its  diversion  from 
Laredo,  Tet.,  to  Columbus,  Mexico,  but  fail- 
ed to  direct  a  change  in  the  name  of  the  con- 
signee as  requested  by  Warren.  On  February 
20th  Warren  wired  to  James  Beatty,  assist- 
ant general  manager  of  the  Wolvin  line  at 
Tesas  City,  advising  him  that  the  car  of 
crates  had  been  diverted  from  Waco  on  that 
date,  via  the  Missouri,  Kansas  &  Texas  Bail- 
road,  billed  to  J.  W.  Murray,  Columlms,  Mex- 
ico, and  asking  him  to  make  an  effort  to  get 
the  car  wi  the  boat  which  left  that  point  on 
Saturday  following.  Beatty  immediate 
wired  H.  W.  Landman,  commercial  agent  of 
the  Missouri,  Kansas  Sa  Texas  Hallway,  that 
the  car  from  Paris  to  Tampico,  due  at  Waco 
that  day,  must  arrive  at  Texas  City  on  Sat- 
urday the  22d,  and  to  start  a  wire  tracer. 
The  car  was  diverted  by  tbe  Missouri,  Kan- 
sas &  Texas  Ballway,  but  arrived  at  Texas 
Oity  too  late  for  shipment  on  Saturday.  War- 
ren, being  under  the  impression  from  informa- 
tion received  that  the  next  boat  would  not  sail 
from  that  point  to  Mexico  until  March  4th, 
directed  that  the  goods  be  again  diverted  to 
another  consignee  at  another  point.  But  this 
message  did  not  arrive  till  after  the  goods 
had  been  shipped  over  the  Wolvin  Line  on 
the  24th  to  Tampico,  Mexico.  Tbe  agent  of 
the  Wolvin  Line  received  from  the  Missouri, 
Kansas  &  Texas  Railway  Company  what  they 
called  a  "transfer  slip,"  which  gave  the  name 
of  Ida  Muller  as  the  consignee  at  Colun^us, 
Mexico;  and  this  was  accepted  as  giving 
the  correct  shipping  instructions.  The  crates 
arrived  at  the  docks  on  February  24th,  were 
unloaded  on  the  Wolvin  Line  wharf  on  the 
25th,  and  loaded  on  the  steamship  City  of 
Tampico  the  same  day.  The  Wolvin  Line  is- 
sued its  bill  of  lading,  showing  the  shipment 
consigned  to  Mrs.  Ida  Muller,  Tampico,  but, 
with  final  consignee,  Mrs.  Ida  Muller,  Colum- 
bus, Mexico,  the  original  bill  of  lading  was 
sent  with  the  shipment,  as  required  by  the 
Mexican  authorities  in  Tampico.  James 
Beatty,  the  agent  of  the  Wolvin  Line,  mailed 
a  copy  of  its  bill  of  lading  to  the  Cummer 
Manufacturing  Company  at  Paris  the  day 
after  the  steamship  sailed  from  Texas  City. 
Warren  testified  that  he  did  not  remember 
receiving  that  bill  of  lading.  J.  A.  McGlll 
testified  that  he  did  not  know  that  tbe  Wolvin 
line  had  Issued  the  bill  of  lading.  Beatty, 
tbe  agent  of  the  Wolvin  line,  did  not  Inquire 
of  any  one  about  the  apparent  conflict  in  the 
name  of  the  consignee  mentioned  in  the  tele- 
gram and  letter  received  from  Warren,  and 
that  contained  in  the  transfer  sUp  delivered 
to  him  by  the  Missouri,  Kansas  &  Texas  Rail- 
way Company  at  Texas  City ;  but  in  constru- 
ing the  telegrams  and  letter  he  had  received, 
together  with  the  transfer  slip  delivered  by 
the  Missouri,  Kansas  &  Texas  fiaUway  Com- 


pany, coadnded  tlat  S.  W.  Murray  wu  tbt 
original  consignee,  and  Ida  MUIer  was  tb^ 
new  consignee.  Tbe-  steamer  upon  which  Um 
gooda  were  shipped  arrived  at  Tampico  on 
March  Ist  On  tbe  same  date  the  agent  ol 
the  Wolvin  line  received  a  telegram  from  Uh 
appellee,  requesting  It  to  divert  tbe  car  U 
questioo  to  J.  A;  McGlll,  Uiredo,  Tex.,  M 
failed  to  do  M>,  as  it  was  then  oot  of  oontiol 
of  the  Wolvin  line,  since  the  vessel  btd 
cleared  from  Texas  City,  becanae  of  the  n 
qnlrementa  of  the  Mexican  customs  antbort 
ties.  Tlie  evidence  shows  that  no  artange 
menta  had  been  made  for  payment  of  tbe  im 
port  tax  levied  by  lite  (Mexican  aathoritiei 
at  Tampico,  and  that  the  goods  woe  mi 
loaded  and  held  for  these  charges.  It  ap 
pears  that  J.  W.  Murray  Inquired  serod 
times  at  Tampico  for  goods  Alpped  to  him  il 
consignee,  but  was  informed  that  none  weH 
there.  Notice  was  put  in  the  mail,  addressed 
to  Mrs.  Ida  Muller,  Columlms,  Mexico,  M 
met  with  no  response,  presumably-  ft>r  tU 
reason  that  her  post  office  address  was  Lared^ 
Tex.  The  crates  remained  for  some  time  1^ 
the  custody  of  the  Mexican  custom  house  ax 
tb<»lties,  and  were  finally  sold  to  pay  the  inl 
port  tax. 

Utader  the  charge  given  tlie  Jury  found  th^ 
the  appellanfa  agent  was  gnllty  of  neg^lgead 
In  falling  to  give  the  correct  name  of  the  «>^ 
signee  In  ordering  tbe  goods  diverted  froi 
Laredo,  Tex.,  to  Columbus,  Mexico,  and  tli^ 
this  negligence  was  the  proximate  cause  « 
tbe  los& 

[1]  It  Is  oontoided  here,  as  it  was  in  tt| 
trial  below,  that  if  it  be  conceded  tbat  tt| 
facts  alleged  and  proved  by  the  appellee  a< 
true,  they  do  hot  create  any  legal  llabiUl 
against  the  appellant,  for  the  reason  that  tl 
law  did  not  Impose  upon  it  the  doty  of  diver 
Ing  the  freight  and  there  was  no  contracta 
undertaking  to  perform  that  service.  In  so 
port  of  that  proposition  we  are  referred  to  ti 
case  of  Patton  v.  Texas  &  Paciflc  By.  Co.,  li 
S.  W.  721,  decided  by  this  court.  In  tin 
case  it  was  held  tbat  the  initial  carrier  wi 
under  no  legal  duty  to  cause  the  diversion ' 
freight  that  had  left  ite  line  to  a  diSeie 
deetiqation  from  that  mentioned  in  tbe  oili 
nal  bill  of  lading,  unless  SDdt  a  duty  was  sf 
dally  assumed  In  the  contract  of  ahlpmei 
The  prominence  of  that  issue  of  law  in  th 
case  was  such  that  the  subaequent  refusal 
a  writ  of  error  by  the  Supreme  Court  shooJ 
we  think,  be  regarded  as  an  approval  of  ti 
ruling.  But  the  facta  of  this  case  are  mate 
ally  different.  There  the  agent  of  tbe  carri 
never  undertook  to  divert  the  shlpmeat,  n 
agreed  to  do  so.  Here  tlie  carrier's  age 
not  only  consented  to  cause  the  dlveisk 
but  actually  secored  a  tibange  in  the  destli 
tlon,  but,  by  giving  eanoneoos  dlrectioDs  « 
cendng  the  consignee,  caused  a  loss  of  t 
goods.  It  may  be  true  that  tihte  appelli 
owed  the  shipper  in  this  instance  no  duty 
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mdertake  to  change  the  destlnatloa  of  the 
goods  after  they  left  Ita  line,  and  ooald  not 
lure  been  held  for  the  eonaeqnenees  of  a  re- 
fusal to  do  MK  But  the  same  Immnnlty  ftom 
liability  does  not  exist  when  the  serrlce  is  un- 
dertaken and  1b  bo  negligently  performed 
tbat  damages  resnlt.  When  the  appellant's 
tgent  consented  and  actually  entered  npon 
tbe  performanoe  of  the  serrlce  of  changing 
tbe  destination  of  the  freight,  the  attltade 
of  the  parties  was  changed,  and  a  sitoatlon 
was  prodoced  In  which  there  was  a  anffldent 
emglderatlon  to  bind  the  appellant  to  a  ree- 
wnably  prndttit  i>erformance  of  Its  engage- 
ment. Glavln  ▼.  Bhode  Island  HoQ>ltal,  12 
B.  I.  4U,  84  Am.  Bep.  685 ;  Pollock  t.  Caro- 
lina, etc.,  B.8cjj.  Ass'n,  CSl  S.  a  420,  29  S.  B. 
77,  64  Am.  St  Rep.  683,  689 ;  Hammond  t. 
Eossey,  61  N.  H.  40,  12  Ajn.  Bep.  41 ;  Kin- 
dieloe  V.  Priest's  Executors,  89  Mo.  240,  1  8. 
W.  235;  5  Otamnpson  on  Corp.  f  6857;  6  Oo. 
Jur.  1118;  OCyc.  810. 

lo  Pollock  y.  GeroUna,  etc.,  B.  ft  L,  Ass'n, 
the  conrt  quoted  with  approval  the  following 
hognage: 

"  The  confidence  induced  by  andertaking  any 
!emce  for  another  is  a  sufficient  legal  consid- 
eration to  create  a  doty  in  the  performance  of 
it'  *  •  •  The  principle  which  goTems  the 
liability  of  a  corporation  for  failing  to  perform 
t  dnty  Tfdnntarily  assamed  is  precisely  the  same 
u  that  which  gorems  the  liability  of  an  in- 
dividual in  the  like  case." 

[2]  One  who  undertakes  to  change  the  des- 
tination of  fright  and  negligently  causes  it 
to  be  mlssent  1»  In  tbe  same  legal  situation 
as  we  who  aoc^ts  goods  for  transportation 
and  negligently  delivers  them  at  the  wrong 
place.  If  loss  results,  tbe  fact  tbat  the  un- 
dertaking is  voluntary  no  more  excuses  neg- 
ligence in  one  case  than  It  does  In  the  other. 
That  form  of  negligence  under  such  drcumr 
■tances  amounts  to  more  than  mere  Inaction ; 
It  Is  affirmative  misconduct.  The  situation 
bere  would  not  have  been  materially  differ- 
Bt  bad  the  appellant's  agent  committed  an 
HTor  both  In  the  destination  and  in  tbe  name 
of  the  qcmslgnee.  The  attitude  of  the  Ini- 
tial carrier  toward  the  shipper  In  cases  of 
this  character,  even  after  It  has  delivered  the 
iwds  to  Its  connecting  carrier,  is  not  In  all 
oespects  the  same  as  that  of  an  entire  stran- 
Vr  to  the  transaction.  Instructions  for  a 
Aaoge  In  tbe  des^tatlon  of  freight  most 
tnianate  from  tbe  pStty  who  is  the  real  own- 
tr,  or  one  wbo  has  the  authority  to  divert; 
ttherwise  tbe  carrier  alters  the  destination 
It  Its  peril.  N.  O.  &  St  I*  By.  Co.  v.  Gray- 
Mo  County  Nat  Bank,  100  Tex.  17,  93  S. 
IT.  431 :  1  Hutchlnsoo  on  Carriers,  f§  177, 
IS3,  194.  Sudi  Instructions  must  usunUy  be 
iellvered  by  telegraph,  leaving  little  time  for 
a  intermediate  or  terminal  carrier  to  Investl- 
dte  the  matter  of  ownership.  The  initial 
Vrler,  having  Issued  the  bill  of  lading.  Is 
(merally  in  a  more  favorable  situation  for  as- 


certaining that  authority.  There  was  so  er>- 
ror  committed  in  submittinK  the  issue  of  neg- 
ligence to  tbe  Jury. 

[S]  It  Is  also  contended  by  the  appellant 
that  the  real  cause  of  the  loss  of  the  freight 
was  the  negllgoice  of  the  Wolvln  Line  in  fall- 
ing to  observe  the  instructions  given  as  to  the 
name  of  the  proper  consignee  through  other 
sources.  Those  Issues  were  submitted  to  the 
jury,  and  its  verdict  Involves  a  finding  that 
the  appellant's  agent  was  negligent.  And 
even  though  hJs  negligence  may  not  have  been 
the  sole  cause  of  the  loss  of  the  goods,  yet 
the  appellant  would  be  responsible  if  It  con- 
curred with  that  of  the  Wolvin  Line  in  caus- 
ing the  loss. 

Tbs  remaining  assignments  of  error  are 
overruled,  and  the  judgment  Is  affirmed. 

On  Motion  for  Rehearing. 

[4]  While  we  are  not  disposed  to  recede 
from  any  of  the  legal  proposltlMis  npon 
whldi  this  Judgment  was  affirmed,  a  more 
careful  inquiry  Into  the  facts  has  convinced 
us  of  the  insufficiency  of  the  evidence  to  sup- 
port the  verdict  of  the  jury.  If  the  appel- 
lee's right  to  recover  depends  ni>on  proof  of  a 
negligent  failure  on  the  part  of  the  tippA- 
lant's  agent  to  give  the  correct  name  of  tbe 
consignee  of  the  goods  as  alleged  in  its  origi- 
nal petition.  It  was  also  required  to  prove 
that  such  failure  was  the  proximate  cause  of 
the  loss  of  the  goods. 

The  failure  of  the  appellant's  agent  to  give 
the  correct  name  of  the  new  consignee  is  con- 
ceded. But  the  question  is.  Has  It  been 
shown  by  satisfactory  evidence  that  such 
failure  was  the  proximate  cause  of  the  loss  of 
the  goods?  It  appears  from  the  record  that 
the  goods  arrived  safely  at  Tamplco,  Mexi- 
co, on  March  1st,  where  they  were  stored  and 
held  for  some  time  thereafter  for  the  pay- 
ment of  a  Mexican  Import  tax  and  the  ac- 
crued charges ;  that  this  tax  was  never  paid 
or  its  payment  arranged  for  in  any  manner; 
and  that  the  goods  were  sold  for  the  purpose 
of  satisfying  those  charges.  The  goods  were 
destined  to  Oolumbus,  which  was  a  flag  sta- 
tion about  40  miles  from  Tamplco  In  the  in- 
terior of  Mexico.  Under  the  regulations  ea- 
istlng  at  the  time  the  frdght  charges  to  that 
point  were  required  to  be  paid  in  advance. 
The  evidence  shows  that  no  arrangements 
had  been  made  by  the  appellee  for  the  pay- 
ment of  those  charges.  Warren,  appellee's 
manager,  testified  that  be  expected  to  get  the 
goods  Into  Mexico  without  the  payment  of  an 
Import  tax.  It  is  therefore  reasonable  to  in- 
fer that  he  had  consigned  them  without  stip- 
ulating for  any  such  payments.  It  is  true 
that  McGllI,  an  agent  of  tbe  appellee,  testi- 
fied in  its  behalf  that  Murray,  the  peirty  to 
whom  the  appellee  intended  to  ship  the  goods, 
bad  called  at  Tamplco,  and  In  response  to 
his  inquiries  was  told  that  no  goods  were 
there  for  blm.   But  the  evidence  falls  to  show 
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vrbea  he  made  those  inqulrleB;  neither  is 
there  any  evidence  that  Murray  was  ready 
and  wllUng  to  prepay  the  Import  tax  and  the 
freight  charges  to  which  the  goods  were  sub- 
ject The  only  testimony  tending  to  show 
the  amount  of  this  import  tax  idaoes  It  at  a 
sum  about  equal  to  the  Invoice  value  of  the 
goods.  Considering  that  fact  and  the  further 
tact  that  the  appellee  expected  the  goods  to 
go  into  Mexico  duty  free,  it  is  not  to  be  as- 
sumed without  proof  that  Murray  would  have 
accepted  them  upon  the  conditions  under 
which  he  would  have  beea  compelled  to  take 
them  at  Tamplco.  Moreover,  it  is  made  ap- 
parent that  the  testimony  that  Murray  had 
called  for  the  goods  was  hearsay.  Onr  Ba- 
preme  Court  has  held  that  such  testimony, 
when  unsupported,  is  Insufiadent  to  establish 
an  essential  fact  Henry  v.  PhlUips,  106  Tex. 
459, 151  S.  W.  533.  If  that  hearsay  testimony 
should  be  disregarded,  we  then  have  no  evi- 
dence that  Murray  ever  called  for  the  goods. 
If  he  did  not,  then  It  is  reasonable  to  infer 
that  the  goods  would  have  met  the  same  fate 
had  he  been  named  as  the  consignee.  We 
must  assume  that  the  shipper  was  fully 
aware  in  advance  of  the  necessity  for  arrang- 
ing for  the  payment  of  the  taxes  and  charges 
required  in  ordering  that  the  goods  might  go 
to  their  destination,  unless  it  is  made  to  ap- 
pear that  the  consignee  bad  assumed  that 
burden.  Furthermore,  the  testisHMiy  tends 
to  show  that  soon  after  the  goods  left  the 
port  of  Texas  City  in  the  latter  part  of  Feb- 
ruary Warren  had  been  furnished  with  a 
copy  of  the  bill  of  lading,  showing  that  the 
goods  had  t>een  ccmsigned  to  Ida  Muller.  In 
rebutting  the  evidence  of  that  fact  Warren 
merely  stated  that  he  did  not  remember  re- 
ceiving sucb  a  bill  of  lading.  He  admits, 
however,  that  he  had  been  advised  by  the 
Woivin  Line  of  the  arrival  of  the  goods  at 
Tamplco  and  the  amount  of  the  customs  the 
appellee  would  be  required  to  pay,  but  failed 
to  remember  the  date  upon  which  he  receiv- 
ed that  Information.  Beatty,  the  agent  of  the 
Vfcivia  Line,  who  testliied  by  deposition, 
stated  that  on  March  11th  he  telegraphed  to 
Warren,  and  two  days  later  he  wrote  him  the 
f (blowing  letter: 

"Please  see  your  telegram  March  11  regarding 
car  of  crates  ahipped  to  Mrs.  Ida  Mailer,  Colum- 
bus, Mexioo,  diverted  to  A.  El.  Graham  Forlorn, 
Mexico.  This  is  to  advise  you  that  the  ship- 
ment is  now  on  band  at  Tamplco,  Mexico,  hav- 
ing been  refused  by  consignee.  Please  advise 
disposition  as  soon  as  possible  to  avoid  the  stor- 
age accruing."  , 

[S,  6]  Evidently  that  letter  and  telegram 
furnished  the  ii^ormation  Warren  received. 
This  witness  further  testified  that  he  had  been 
instructed,  after  the  arrival  of  the  goods  at 
Tamplco,  (o  divert  them  to  A.  E.  Graham  at 
Forlorn,  Mexico,  by  a  telegram  from  the  ap- 


pellee dated  March  U,  1918,  and  tbat  Gra- 
ham had  refused  to  rec^ve  the  goods.  The 
record  shows  tluit  after  that  time  no  effort 
wasi  made  by  tlie  appellee  to  make  any  dis- 
positioa  of  the  goods.  It  is  difficult  to  un- 
derstand why  the  Jury  should  disregard  tbe 
positive  statements  of  this  witness,  who  tes- 
tified by  deposition,  or  iikfer  a  miscarriage  ot 
the  mails  from  the  -mere  statement  of  Warrei 
tliat  he  did  not  remember  receiving  tlie  com- 
munications  which  fully  advised  him  as  to 
how  the  goods  had  been  billed  out  of  Texas 
Oity.  If  the  appellee  knew  or  was  in  imsses- 
sion  of  facts  from  whicti  it  might  be  reasona- 
bly inferred  that  the  goods  had  been  billed  to 
Ida  Muller  and  were  b^Uig  hdd  iu  Tampioo 
tot  the  charges  to  wlildi  they  were  subject, 
and  made  no  effort  to  redeem  or  forward 
them,  it  cannot  be  said  that  tlie  failure  of 
the  aiveUanfs  agent  to  correctly  designate 
the  new  oonslgnae  in  the  order  of  diversion 
was  the  proximate  cause  of  their  loss.  A 
re-examlnatlon  of  the  record  has  convinced 
us  that  the  evidence  upon  which  the  verdict 
of  the  Jury  rests  is  too  unsatisfactory. 

We  do  not  pass  upon  those  assignments  of 
error  which  complain  of  an  excessive  verdict. 
as  the  determination  of  tliat  question  is  not 
necessary  in  view  of  a  new  triaL 

The  Jodgmmt  heretofore  rendered  affirm- 
ing tills  caaci  will  be  set  aside,  and  the  judg- 
ment of  tixe  trial  court  Will  be  reversed,  and 
the  cause  remanded. 


POZiLAED  ▼.  SPEEB«  Judge,  et  aL 
(Na  91140 

(Court  of  (Svil  Appeals  of  Texasi    Ft  WorA. 
Oct  28,  19ia) 

1.  MAITOAUT78    «B>16(1)    —    NATUSB    AITD 

Gbouwd— Warr  ImFFBOTDAi.. 
The   court  will   not  grant  the  mandamoa! 
sought  by  relator,  where  the  writ  would  be  nit- 
availing  and  nseleaa 

2.  Mandajcub  4=>31— JxTBiBDiCTion— Scofk— 

DiSTElCT  JUDOK. 

Under  Vernon's  Sayles*  Ann.  Civ.  St  1914, 
art.  1595,  the  Conrt  of  CHvil  Appeals  may,  by 
mandamus,  compel  a  judge  of  the  district  court 
to  proceed  to  trial  and  judgment  in  a  caoas 
"agreeable  to  the  prindplea  and  usages  of  law." 
but  cannot  direct  the  character  or  kind  oi  his 
decision. 

8.  EviDEiroB  «=»41— JuDiozAx.  KNowiXDex— 
TxBKS  or  COUST. 
The  Court  of  Civil  Appeals  most  take  j«- 
dicial  knowledge  of  the  dme  for  holding  aeas^aa 
of  the  district '  court  in  Msatague  oonmtr,  ia 
the  Sixteenth  judicial  district  (Vernon's  SayltV 
Ann.  av.  St  1914,  art.  30,  subd.  16),  and  also 
that  a  determinotioQ  of  a  primary  election  coa- 
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test  cannot  take  place  at  a  Tegiilar  aeaaion  there- 
of until  tttter  tke  Norember  eleotloa. 

4.  Mandajjtjs  «=»30— Acts  ot  JFudob— Hou>- 
INQ  Special  Tesu. 

Mandamus  will  not  lie  to  compel  the  district 
judge  to  hold  a  special  term  cf  coart  under  pro- 
visions of  Vernon's  Sayles'  Ann.  CAv.  St,  1914, 
art.  1720,  lince  the  statata  clearly  leaves  the 
matter  of  calling  inch  aeadiaaa  to  the  discretion 
ot  tka  diatrict  judse. 

5.  GotrBTB  «=>207(3)  —  Obioirai.  Jcbiboio- 
Tioi»— Iwjtmortbw. 

Since  Court  of  Oivll  Appeals,  under  Ver- 
non's Saylea'  Ann.  dv.  St.  1914,  art.  3156,  has 
BO  appellate  jniiadiction  of  electi<te  contest  for 
precinct  office^  such  court  has  no  power  to  issue 
an  injunction  restraining  officers  from  placing 
respondent's  name,  on  official  ballot  in  a  primary 
election  contest  pending  in  district  court,  in 
view  ot  article  1592,  permitting  issuance  of 
writs  only  in  aid  of  appellate  Jurisdiction. 

Proceeding  by  O.  O.  Pollard,  relator,  by 
original  application  for  writ  of  mandamus 
against  John  Speer,  Judge  of  tbe  Sixteenth 
Jadldal  District  of  Texas,  and  another.  Ap- 
plication denied. 

Benaon  ft  Benson,  of  Bowie,  and  Capps, 
Cantey,  Banger  ft  Sbort,  of  Tt  Worth,  for 
zelator. 

Paul  Donald,  of  Bowie,  and  C.  F.  Spencer, 
of  Wichita  FaUs,  for  respondents. 

CONNER,  G.  J.  O.  O.  Pcdlard.  relator,  In- 
Btltnted  this  proceeding  by  on  original  appli- 
cation in  this  court  for  a  writ  of  mandamus 
against  the  respondent,  the  Honorable  John 
Speer,  Judge  of  the  Sixteenth  Judicial  dis- 
trict of  Texas.  It  Is  alleged  in  the  applica- 
tion the  relator  was  a  candidate  before  the 
democratic  primary  held  by  law  for  the  of- 
fice of  commissioner  of  precinct  No.  2,  Moa- 
tagne  county,  Tex.,  one  of  the  coontles  of 
which  the  Ftlxteentfa  Jadldal  district  Is  com- 
posed ;  that  one  H.  E.  Orerstreet  was  also  a 
candidate  for  said  office  before  said  primary; 
that  said  Overstreet  was,  on  August  31, 
1918,  dedared  by  the  Democratic  executive 
committee  of  Montague  connty  to  be  the 
nominee  of  said  party  for  said  o£9ce;  that 
on  September  6,  1918,  in  the  manner  and 
time  required  by  law,  the  relator  filed  with 
the  chairman  of  said  Democratic  committee 
his  complaint  and  notice  for  a  contest  of 
said  nomination;  that  said  contest  was  le- 
gally heard  by  said  committee  on  September 
18,  1918,  and  dedded  ln«favor  of  said  H.  E. 
Overstreet;  that  on  the  date  last  named  the 
relator  gave  notice  in  writing  of  his  appeal 
from  the  dedslon  of  said  executive  commit- 
tee to  the  district  court  of  Montague  county, 
Tex. ;  that  in  the  time  and  manner  required 
by  law  the  secretary  of  said  executive  com- 
mittee filed  with  the  said  district  court  his 
certificate  in  the  form  required  by  law  to 


perfect  said  appeal;  fbat  thereafter,  on  Oc- 
tober 8,  1918,  the  said  John  Speer,  district 
Ju^ige  as  aforesaid,  at  a  time  when  the  dis- 
trict court  was  not  in  either  regular  or  spe- 
dal  session,  in  vacation,  over  tbe  written 
protest  and  objection  of  the  relator,  called 
said  contest  for  trial,  and,  regardless  of  the 
said  written  objection  to  the  effect  that  suid 
Judge  was  without  Jurisdiction  to  try  said 
cause  in  vacation,  entered  an  order  and 
Judgment  purporting  and  attempting  to  dis- 
miss said  case,  contrary  to  and  in  disregard 
of  the  relator's  right  to  have  said  cause  tried 
by  the  district  court  of  Montague  connty, 
and  not  by  the  Judge  thereof  in  vacation; 
that  although  said  appeal  is  now  pending  in 
said  court  said  district  Judge  refuses  to  rec- 
ognise it  as  a  pending  suit,  and  Illegally  re- 
fuses to  set  same  down  for  trial  at  a  time 
when  it  could  be  legally  tried.  It  is  further 
alleged  that  the  relator  is  a  Democrat,  reg- 
ularly aflUiated  with  the  Democratic  party, 
and  is  a  candidate  as  a  Democrat  before  the 
general  election  to  be  held  on  tbe  first  Tues- 
day after  the  first  Monday  in  November, 
1918,  for  the  said  office  of  county  commis- 
sioner of  prednct  No.  2,  Montague  county; 
and  that,  although  said  appeal  is  now  legally 
pending  in  said  district  court,  and  notwith- 
standing that  there  is  no  legal  certificate  of 
nomination  issued  for  any  oae  as  the  Demo- 
cratic nominee  for  the  said  office,  and  not- 
withstanding that  there  is  no  legal  nominee 
for  said  office,  I.  L.  Chandler,  connty  clerk 
of  Montague  county,  Tex.,  acting  In  obedi- 
ence to  said  void  order  and  Judgment,  has 
ordered  the  name  of  the  said  H.  E.  Over- 
street,  as  the  Democratic  nominee,  placed  on 
the  official  ballot  for  the  said  general  elec- 
tion; that  said  Chandler,  county  clerk,  E.  W. 
Ferryman,  sheriff,'  and  Homer  B.  Latham, 
county  Judge,  of  Montague  county,  who  un- 
der the  law  compose  the  connty  election 
board  to  provide  and  furnish  supplies  to  pre- 
siding Judges  of  tbe  said  general  election, 
also  in  obedience  to  said  void  order  and  Judg- 
ment, will  deliver  to  the  presiding  Judges  of 
the  election  ballots  containing  the  name  of 
said  Overstreet  as  the  Democratic  nominee 
of  said  office  of  commissioner  of  prednct 
No.  2. 

It  is  farther  alleged  that  if  the  said  dis- 
trict Judge  is  not  commanded  and  required 
to  set  down  said  cause  for  trial  at  a  time 
when  it  could  be  legally  disposed  of,  and  the 
other  parties  named  are  not  restrained,  offi- 
cial ballots  containing  the  name  of  H.  B. 
Overstreet  as  a  nominee  of  the  Democratic 
party  for  said  office  of  commissioner  would 
be  delivered  to  the  presiding  Judges  of  said 
election,  and  that  such  delivery  would  be 
equivalent  to  tbe  election  of  the  said  Over- 
street,  and  preclude  the  relator  from  being  a 
candidate  for  said  office;  that,  but  for  said 
order  and  Judgment,  the  name  of  said  Over- 
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street  wonid  not  have  been  placed  upon  said 
official  ballots.  It  la  further  alleged  tbat 
the  precinct  named  la  overwhelmingly  Dem- 
ocratic and  that  tf  a  delivery  of  the  official 
ballots  with  the  name  of  the  said  Overstreet 
printed  thereon  as  the  Democratic  nominee 
was  not  prevented,  the  relator  would  be  de- 
prived of  a  legal  vid  valuable  right,  and  the 
prayer  in  substance  was  that  said  district 
Judge.be  commanded  to  set  the  contest  down 
for  a  hearing  at  a  time  when  the  court  of 
Montague  county  was  in  session,  and  that 
the  said  county  clerk,  sherlfT,  and  county 
Judge  be  enjoined  from  delivering  or  caus- 
ing to  be  delivered  to  any  of  the  presiding 
Judges  of  the  election  any  official  baUots  for 
use  in  said  November  election  containing  the 
name  of  said  Overstreet  as  the  nominee  »t 
the  Democratic  party  for  the  office  in  qaea- 
tion. 

The  application  was  duly  set  down  for  a 
hearing,  and  the  matter  submitted  to  us  for 
a  determination  on  Monday  of  the  present 
week,  and  a  prompt  announcement  of  our 
conclusions  requested.  Inasmuch  as  the  elec- 
tion officers,  of  necessity,  must  soon  issue  the 
official  ballots  for  the  coming  general  elec- 
tion in  November. 

By  our  primary  election  laws  (Vernon's 
Sayles'  tJtat  art.  3086)  party  nomination 
of  candidates  for  office  must  be  made  at  a 
primary  election  ordered  by  the  party  ex- 
ecutive committee,  and  contests  of  nomina- 
tions  so  made  before  the  proper  executive 
committee  are  expressly  provided  for  (Ver- 
non's Sayles'  Stat.  art.  3147).  After  indi- 
cating the  procedure  of  the  committee  in  de- 
termining the  contest,  it  is  further  provided 
tbat: 

"When  the  coomiittes  baa  decided  the  con- 
test, unless  notice  of  appeal  to  the  district 
court  is  given,  the  executive  chairman  shall  cer- 
tify its  findings  to  the  officers  charged  with 
the  duty  of  providing  the  official  ballots;  and 
the  name  of  the  candidate  in  whose  favor  the 
executive  committee  shall  find  shall  be  printed 
on  the  official  ballot  for  the  general  election." 
2  Vernon's  Sayles'  Stat,  art  3151. 

The  next  article  provides  that: 

"Where  contests  are  originally  ffied  with  the 
executive  committee,  either  party  ahaU  have  the 
right  to  appeal  from  the  final  decision  oi  the 
executive  committee  to  the  district  court  hav- 
ing jurisdiction;  and  said  contest  shall  there 
be  tried  de  novo." 

The  article  last  quoted  prescribes  the  steps 
necessary  to  perfect  the  appeal  to  the  dis- 
trict court,  and  directs  that  appellant  shall 
file  all  papers  filed  in  the  contest  "in  the  dis- 
trict court,  or  with  the  district  Judge,  in  va- 
cation, of  the  district  having  Jurisdiction  of 
such  appeal,  within  ten  days  after  the  deci- 
sion of  the  executive  committee  is  rendered." 
2  Vernon's  Sayles*  Stat.  art.  81B8.  Ilie  next 
article  (article  3164)   provides   that,   when 


the  appeal  from  the  dedalon  of  the  executive 
committee  is  perfected,  "tlie  Judge  of  the 
district  conrt  shall  set  same  down  for  bear- 
ing, either  in  term  time  or  vacation,  at  the 
earliest  practical  time,"  etc.  The  statute 
further  provides  that  the  decision  of  "said 
court  or  Judge"  ahaU  be  final  as  to  all  dis- 
trict, county,  prednct,  or  mnnlcipal  offices, 
and  that  a  certified  copy  of  the  Judgment  of 
"said  conrt  or  Judge'!  shaU  be  transmitted 
to  the  derfc  thereof  to  the  officers  charged 
with  the  duty  of  providioK  the  official  bal- 
lots. 

Several  interesting  qnestions  have  been 
presented,  wblCh  for  reasons  hereinafter 
stated  will  not  be  discussed  or  determined. 
It  may  not  be  amiss,  however,  to  say  tliat 
the  contest,  both  before  the  executive  com- 
mittee and  as  presented  to  the  district  court, 
was  resisted  by  the  respondent,  H.  B.  Over- 
street,  on  the  ground,  prlndpally,  that  the 
notice  of  tba  contest,  setting  forth  the 
grounds  of  objections  to  the  electiou,  had 
not  been  filed  with  the  county  clerk  as  pro- 
vided by  2  Vernon's  Sayles'  Stat  art  3131. 
This  ground,  it  appears  from  the  record  be- 
fore us,  was  sustained,  both  by  the  executive 
committee  and  by  the  district  Judge  in  vaca- 
tion upon  appeal.  The  relator  resists  this 
contention  for  several  reasons  that  we  need 
not  recite,  and  insists,  as  the  principal 
ground  for  the  relief  sought  in  this  proceed- 
ing, that  under  the  Constitution  the  district 
Judge  was  wlthont  Jurisdiction  or  power  to 
determine  ttie  appeal  taken  from  the  execu- 
tive committee;  that  this  order  declaring  the 
respondent  Overstreet  the  nominee  of  the 
Democratic  party  for  commissioner,  precinct 
No.  2,  Montague  county,  was  a  nullity;  and 
that  said  order  was  insufficient  as  a  matter 
of  law  to  anttiorize  the  officers  whose  duty 
it  is  to  provide  the  official  baUots  to  place 
Overstreet's  name  thereon. 

[1]  It  se^ns  to  have  been  determined  by 
our  Supreme  Court  in  the  case  of  Ashford 
V.  Goodwin,  108  Tex.  491,  131  S.  W.  535, 
Ann.  Gas.  1913A,  699,  that  under  the  Consa- 
tution  a  district  Judge  lias  no  power  in  va- 
cation to  determine  a  contest  appealed  from 
an  executive  committee,  and  tliat  the  Ite&a- 
lature  exceeded  its  authority  in  undertaking 
to  so  provide.  As  before  indicated,  however, 
we  have  not  found  it  necessary  to  decide  the 
questions  presented,  for,  in  the  view  we  have 
taken  of  the  case,  the  mandamus  sought  by 
the  relator  would  be  wholly  unavailing,  and 
it  has  been  frequently  decided  that  a  conrt 
will  not  proceed  to  do  or  cause  to  be  done  a 
useless  thing.  See  Lacoste  v.  Duffy,  49  Tex. 
767,  80  Am.  Rep.  122 ;  Testard  v.  Brooks,  70 
S.  W.  240;  Fuller  v.  Brown,  10  Tex.  Civ. 
App.  64.  30  S.  W.  506;  Potts  v.  Tnttle,  79 
Iowa,  253,  44  N.  W.  374;  People  t.  Kobl- 
saat,  168  111.  87,  48  N.  E.  81;  People  v.  Chi- 
cago, 99  111.  App.  489;  12  Dec.  Dig.  2081  (]J): 
Duvall  V.  Swann,  94  Md.  608,  61  Ati.  617; 
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Hatcb  T.  Fraser,  138  Midi.  184,  101  N.  W. 
228. 

(2-4]  In  prescribing  the  power  of  Conrts  of 
Civil  Appeals  to  larae  writs  of  mandamiis, 
It  Is  declared  in  1  Vemon's  Sayles'  Stat  att. 
1505,  that: 

"The  aaid  courts,  or  any  judge  thereof,  in 
vacation,  may  Unue  the  writ  of  mandamus  to 
compel 'a  Judge  of  the  district  court  to  proceed 
to  tidal  and  judgmemt  in  a  cause,  agreeably  to 
the  principles  and  usages  of  law,  returnable  oa 
or  before  the  first  -day  of  the  next  term  or  dat- 
ing lite  session  ot  the  same,  or  before  any  judge 
of  the  said  couxt,  as  the  nature  of  the  case  may 
require." 

It  aeons  deer  under  thia  article  that  this 
court  could  only  compel  the  responding  dia- 
trlct  jadge  to  proceed  to  trial  and  judgment 
of  the  appeal  filed  in  the  district  coart  of 
Montague  county  agreeably  to  the  prlndplee 
of  law.  We  hare  no  power  to  direct  him 
further.  In  other  words,  we  have  no  power 
to  direct  the  character  or  Und  of  decision 
tliat  he  shall  render,  and  if  it  Is  tme,  as  re- 
lator insists,  and  as  we  will  now  assume,  in 
view  of  the  decision  of  the  Supreme  Court 
referred  to^  that  the  appeal  of  the  relator 
from  the  determlnatioa  of  the  Democratic 
exeentlTe  ommittee  of  Montague  county  can 
only  be  lawfully  determined  by  the  district 
court  of  said  county  when  in  session,  then 
we  must  know  judicially  that  such  determi- 
nation cannot  take  place  until  after  the  com- 
ing general  election  In  November,  1918,  too 
late  for  the  decision  to  direct  the  election 
officers  whose  duty  it  Is  to  provide  official 
ballots  to  put  relator's  name,  if  successful, 
thereon.  Montague  county,  by  law,  is  one 
of  three  coanties  composing  the  Sixteenth 
judicial  district  of  Texas.  See  1  Vernon's 
Sayles'  Texas  Civil  Statutes,  tit  5,  p.  49, 
par.  16.  The  district  court  Is  held  in  the 
county  of  Montague  on  the  second  Monday 
in  January  and  July,  and  may  continue  in 
session  six  weeks:  in  the  county  of  Denton, 
on  the  sixth  Monday  after  the  second  Mon- 
day in  January  and  July,  and  may  continue 
In  session  ei^t  weeks;  in  the  county  of 
Cooke,  on  the  sixteenth  Monday  after  the 
first  Monday  in  January  and  the  second 
Monday  in  July,  and  may  continue  in  ses- 
sion until  the  business  Is  disposed  of.  So 
that,  as  stated,  no  legal  trial  and  determina- 
tion of  relatoi^s  contest  can  be  had  until  in 
January,  1919,  nnlese  it  may  be  said  that 
this  court  has  the  power  to  direct  said  judge 
to  forthwith  call  a  special  term  of  the  dis- 
trict court  in  Montague  county,  but  which, 
as  we  conceive  It,  we  may  not  do.  The  stat- 
ute relating  to  this  subject  reads  as  follows: 

"Whenever  it  may  become  advisable,  in  fhe 
opinion  of  s  district  judge,  to  hoM  a  special 
term  or  terms  of  the  district  court  in  any  coun- 
ty in  his  district,  such  special  term  or  terms 
may  be  held ;  and  such  district  Judge  may  con- 
vene 'MMh  spedal'  tern  at  any  tiiaa  which  auiy 


be  fixed  by  him.  Such  district  Judge  may  ap- 
point Jury  commisaicaien,  who  msy  select  and 
draw  grand  and  petit  Jorws  in  accocdaaee  with 
the  law.  Soch  juror*  nay  be  summoned  to 
appear  before  sudi  district  court  at  such  time 
as  may  be  designated  by  the  judge  Uiereof: 
Provided,  that  in  the  discretion  of  the  district 
judge,  a  grand  jury  need  not  l>e  drawn  or  im- 
paneled."   1  Vemon's  Sayles'  Stat,  art  1720. 

The  statute  quoted  seems  to  make  it  clear- 
ly a  matter  of  discretion  on  the  part  of  the 
district  Judge  as  to  when  and  under  what 
drcumstances  be  wHl  hold  a  special  term  of 
hia  court  in  any  given  county  of  his  district. 
Under  the  law,  his  court  in  one  of  the  other 
counties  of  his  district  is  now  in  session, 
and  we  cannot  know  the  state  of  the  busi- 
ness in  such  county,  or  determine  the  relative 
importance  of  sudi  cases  as  he  may  now  l>e 
trying.  For  aught  that  this  record  shows, 
it  might  amount  to  an 'abuse  of  dlscretlou 
vested  in  lilm  by  the  article  of  the  statute 
quoted  to  now  suspend  any  and  all  other 
business  of  his  court,  and  forthwith  order 
and  hold  a  special  term  of  the  district  court 
in  Montague  county,  in  order  to  determine 
in  time'  tlie  relative  righto  of  the  relator  and 
respondent  Overstreet  in  the  matter  of  hav- 
ing their  names  upon  the  official  ballote  at 
the  coming  general  election.  It  Is  a  familiar 
principle  of  law  relating  to  the  Issuance  of 
writs  of  mandamus  that  such  writs  wiU  not 
Issue  to  command  an  officer  to  perform  a 
duty  left  to  bis  discretion.  See  Jefferson  v. 
Scott,  135  S.  W.  705;  Glasscock  v.  Oommia- 
sioner  of  the  General  Land  Office,  3  Tex. 
61;  Teat  ▼.  McGaughey,  85  Tex.  478,  22  S. 
W.  302,  and  numerous  other  cases  that  ml^t 
be  cited. 

[S]  Tt  may  be  said,  and  Indeed  relator  In-' 
slsto,  that  in  view  of  his  said  appeal,  now 
properly  pending  is  the  district  ooutt  of 
Montague  county,  we  should  issue  a  writ  of 
injunction  restraining  the  officers  whose  du- 
ty it  is  to  provide  official  ballots  from  pre- 
senting the  respondent  Overstreet's  name 
thereon.  To  this  we  must  reply  that  this 
court  has  no  appellate  Jurisdiction  over  a 
contested  election  for  a  precinct  office.  2 
Vemon's  Sayles'  Stat,  art  3156.  Nor  have 
we  power  to  Issue  original  writs  of  luj  unc- 
tion. We  can  only  issue  such  writs  in  aid  of 
our  appellate  jurisdiction.  See  article  1592, 
Vernon's  Sayles'  Texas  Civil  Statutes,  which 
reads: 

"The  sata  courts  and  the  Judges  thereof  have 
power  to  Issue  writa  of  mandamus  and  all 
other  writs  necessary  to  enforce  the  Jurisdic- 
tion of  said  courts." 

See,  also,  Dunn  v.  St  L.  S.  W.  Ky.  Co.  of 
Tex.,  40  Tex.  Civ.  App.  242,  88  S.  W.  682,  and 
cases  therein  cited. 

This  opinion  has  been  hastily  prepared, 
but  we  think  perhaps  enough  has  been  said 
to  warrant  our  final  conclusion,  which  is  that 
the  relief  sought  in  the  proceeding  which  we 
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have  power  to  give  will  be  sltegether  nn- 
avalUng',  and  that  It  is  not  our  dut£  to  di- 
rect the  performasoe  of  a  wholly  useless 
thing.  It  la  accordingly  ordered  that  the 
appUcatlon  herein  be  denied. 


SPINNEB-HAY  LUMBER  00.  t.  APPLiB!- 
BAUM  et  aL    (No.  7637.) 

(Conrt  of  (Svil  Appeals  of  Texas.    Galveston. 
Dec.  18,  1818.) 

1.  OoNTBACTB   €=>322(1)   —   Action    TTndkb 
Btttldinq  Contkact— Burdkr  of  Pboot. 

Under  a,  contract  to  settle  a  controTersy  un- 
der a  building  constmction  contract,  whereby 
part  of  the  agreed  price  was  placed  in  escrow 
subject  to  completion  of  the  contract  by  plain- 
tiff, and  which  provided  tliat  if  the  tin  work 
was  not  done  the  owner  mifbt  complete  the  work 
and  recover  for  it  as  itemized  statem«ats  from 
competent  workmen  showed  actual  cost,  the  bur- 
den was  on  the  owner  to  show  the  cost  of  com- 
pleting the  tin  work  in  order  to  recover  therefor. 

2.  OOHTBACTB    «=»198(2)    —    BUIIJ>INO    CON- 
TBACTB— CONSTBDCTIOR. 

Under  a  building  contract  expressly  provid- 
ing that  tin  work  must  be  properly  done  with 
proper  fall,  the  du(y  rested  on  the  contractor  of 
leveling  the  building  if  such  action  was  necessa- 
ry to  give  the  guttering  the  proper  faU. 

Appeal  from  Harris  Oounty  Court;  W.  B. 
Montelth,  Judge. 

Action  by  the  Bplnner-Hay  Lumber  Com- 
pany against  J.  Appl^aum  and  others. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals.    Reversed  and  remanded. 

See,  also,  186  S.  W,  810. 

Love  &  Fouta;  of  BoastiMi,  tor  appellant. 

PLEASANTS,  0.  J.  This  suit  was  brought 
by  appellant  against  the  appellees  to  recov- 
er the  sum  of  $224,  with  8  per  cent.  Interest 
from  October  1,  1013.  Plaintiff's  cause  of 
action  is  based  upon  a  contract  executed  by 
the  parties  on  September  17,  1013,  the  sub- 
stance of  which  is  as  follows: 

It  recited  that  appellant  had  constructed 
certain  improvexnents  for  Applebaum  and 
wife,  vmder  a  contract  which  provided  for  the 
payment  of  |2,790,  and  that  differences  had 
arisen  between  the  parties  as  to  whether 
said  houses  bad  been  completed  In  accord- 
ance with  the  contract  and  plans  and  spedfl- 
catlons,  and  that  the  parties,  In  order  to 
settle  the  difference  thus  arising,  agreed; 

(1)  That  Applebaum  and  wife  would  pay 
to  the  appellant  the  sum  of  $2,790,  as  fol- 
lows: $2,566  to  be  paid  upon  the  execution 
of  the  contract,  and  which  sum  was  receipt- 
ed for  thereby,  "and  the  remaining  sum  of 
$224.00  to  be  placed  with  Meyer  C.  Wagner 


to.  be  held  in  escrow  until  the  first  party  (ap- 
pellant) has  completed  the  work  herein  re- 
cited to  be  done  by  said  first  party." 

(2)  Appellant  agreed  to  have  the  water 
pipes  properly  placed  and  itapped  with  the 
city  main  In  such  manner  as  to  bring  water 
into  said  bouses,  and  cost  and  exi)ense  there- 
for to  be  paid  by  appellant,  and  the  work 
to  be  completed  not  later  than  September  22, 
1913,  and  appellant  agreed,  in  the  event  of 
the  failure  to  so  complete  said  water  con- 
nections within  the  time  specified,  to  pay 
Applebaum  and  wife  $3  for  each  day's  delay 
until  the  work  was  done,  and  for  the  pur- 
pose of  further  protecting  the  said  Apple- 
baum and  wife  the  sum  of  $224  placed  in 
escrow  should  be  bdd  ontll  the  completion 
thereof. 

(3)  Appellant  agreed  to  repair  three  win- 
dows at  an  estimated  value  of  $3,  and  on 
failure  to  fix  said  windows  by  September 
19,  1913,  Apidebaum  and  wife  were  author- 
ized to  do  that  work  and  receive  the  sum  of 
$3  therefor. 

(4)  Appellants  agreed  to  furnish  four  ke^ 
for  Inside  rooms,  and  upon  their  failure  to 
furnish  said  keys  by  the  evening  of  S^tem- 
ber  18,  1913,  the  sum  of  $4  should  be  retain- 
ed to  secure  payment  therein  by  Applebaum 
and  wife,  who  were  thai  authorized  to  have 
keys  fitted. 

(5)  Appellants  obligated  themselves  to  have 
all  the  tin  work  on  said  houses  "properly 
done  with  proper  fall  and  in  premier  work- 
manlike manner,"  which  work  was  to  be 
done  by  Sept^nber  24th;  said  contract  with 
reference  to  the  tin  work  continuing  as  fol- 
lows: 

"And  failing  to  do  said  work  by  that  date,  sec- 
ond party  is  authorized  to  contract  for  said  work 
to  be  done,  and  all  costs  and  expenses  therefor 
will  be  paid  by  first  party;  that  of  the  amount 
placed  in  escrow  $71.00  is  to  protect  against 
claim  now  outstanding  by  tinner  for  payment  for 
his  work,  and  which  work  has  not  been  accept- 
ed by  second  party,  and  a  controversy  has  arisen 
between  second  party  and  first  party  and  be- 
tween tinner  sind  first  party  as  to  proper  work. 
It  ia  distinctly  understood  that  the  tin  work 
must  be  properly  done  with  proper  fall  and  in 
a  first-daas  workmanlike  manner.  Should  first 
party  fail  to  do  and  perform  and  complete  said 
tin  work  as  requited  fay  September  24,  1913. 
second  party  is  authorized  to  proceed  to  contract 
for  such  work  to  be  done,  and  the  sum  held  in 
escrow  shall  be  applied  in  payment  therefor,  and 
should  amonnt  not  be  sufficient,  then  first  party 
hereby  admits  liability  for  was  deficiency  in 
amount  In  escrow  to  cover  payment  for  all  <^li- 
gations  herein  undertaken  by  first  party,  and 
such  amount  shall  be  paid  as  Itemixed  state- 
ments from  competent  workmen  show  actual 
cost." 

(6)  The  last  and  final  provision  of  said 
escrow  agreement  was  as  follows; 

"First  party  npon  execution  hereof  binds  him- 
self to  deliver  possession  of  said  houses  to 
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oDd  ptrty,  and  mwh  peueaiiioii  and  oocnpaner 
■ball  not  be  a  waivei:  ot  any  legal  righU  aa  to 
the  itema  herein  apeclfied,  but  shall  be  an  ac- 
ceptance of  4II  other  portiona  thereof,  and  as  to 
itema  herein  mentioned  acceptance-  thereof  la 
not  made  by  second  party  and  so  expressly  nn- 
derstood." 

Appellants  alleged  tbe  constriKtleii  and 
completion  of  the  hoiues  under  the  orlglual 
contract,  the  difference  arising  over  the  ao- 
ceptance  at  the  work  and  the  ezecutkia  of 
the  snbseqnent  or  escrow  agreement,  and  al- 
leging that  appellants  had  fully  oonyilled 
with  said  escrow  agreement,  and  that  the 
escrow  agent  Wagner  had  refused  to  pay 
plalntUZa  said  sum  of  |2ai  deposited  with 
him  under  the  terms  of  said  escrow  agree- 
ment, and  mrayed  Judgment  for  aald  sum 
with  Interest. 

Appellees  Aisilebaum  and  wife.  In  thdr 
answer,  admitted  the  execution  ot  the  con- 
tracts pleaded  by  plalntUTs  and  admitted 
that  the  sum  ot  $224  was  placed  with  Meyer 
C.  Wagner  to  be  htM.  In  escrow  under  tbe 
terms  of  the  (Xintract  of  September  17,  1918. 
rhey  also  admitted  that  the  water  pipes  pro- 
dded for  in  the  OMitract  had  been  connected 
np  as  required  by  said  contract,  excq;>t  that 
plaintifrs  had  failed  to  place  a  cut-off  as  pro- 
rlded  for  In  the  original  contract,  and  that 
the  cost  of  replacing  said  cut-oft  was  $6. 
They  denied  that  plaintiffs  bad  repaired  the 
:hree  windows  as  required,  and  alleged  that 
lefendants  did  the  work  at  an  expense  of 
(2.60.  They  admitted  that  plaintiffs  fumisb- 
!d  the  keys  to  tbe  bouses  aa  alleged  in  phdn- 
IfTs'  petMon. 

Said  defendants,  In  paragraph  10  of  their 
inswer,  alleged  that  plaintiffs  bad  rinsed  to 
tare  all  tbe  tin  work  on  said  bouses  proper^ 
y  done  with  proper  fall  and  In  a  proper, 
rorkroanllke  manner,  and  that  said  defend- 
nts  bad  made  demand  on  plaintiffs  for  the 
lerformance  of  said  work,  which  was  refus- 
d,  and  that  tbe  reasonable  cost  of  having 
lie  tin  wort:  on  said  houses  properly  done 
ritb  proper  fall  and  In  a  proi)er  and  work- 
lanlike  manner  would  be  tbe  stun  of  $120, 
and  which  sum  these  defendants  are  en- 
tled  to  lecdve  ft>r  tbe  purpose  of  bavlng 
tid  tin  wotk  on  said  bouses  properly  done 
Itb  ^Toper  fall,  and  in  a  proper  and  work- 
lanllke  manner,  and  which  sum  is  the  rea- 
mable  cost  for  tbe  performance  of  said 
ork." 

In  paragraph  11  of  said  answer  said  de- 
ndants  admitted  that  the  sum  of  $71  was 
aced  In  escrow  to  protect  against  claims 
itstandlng  by  the  tinner  for  the  payment 
r  bis  work,  and  that  said  defendants  did 
»t  know  whether  said  claim  had  been  paid 

not,  and,  if  the  same  bad  not  been  paid, 
Id  defendants  were  entitled  to  recover  tbe 
m  of  $71  held  in  escrow  in  payment  of  said 
mer's  claim. 

Paragraph  13  of  said  defendants'  answer 
aa  follows: 
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"These  defenteits  .finrther  allege  under  the 
terms  of  said  cmtract  it  was  proyided  that  be. 
tbe  first  party  (meaning  plaintiff  herein),  failed 
to  do  or  perform  and  complete  said  tin  work  e» 
required  by  September  24,  1913,  fhAt  these  de- 
fendants were  authorized  to  proceed  to  contract 
for  such  work  to  be  done,  and  the  sum  held  in 
escrow  to  be  applied  in  payment  therefor ;  that 
sold  work  was  not  done,  and  that  these  defend- 
ants notified  Mayer  G.  Wagner  that  tbey  de- 
aired  to  contract  to  have  said  work  done  and  re- 
ceive from  the  said  Meyer  C  Wagner  such  sum 
as  would  be  required  to  do  and  perform  such 
work,  and  the  said  Meyer  C  Wagner  refused  to 
pay  said  sum  unless  consent  was  obtained  from 
the  first  parties  in  order  to  relieve  him  from  any 
personal  liability  by  virtue  of  said  payment." 

Paragraph  16  of  said  answer  is  as  fol- 
lows: 

"Deftadants  deny  that  plwintHTs  fully  con- 
pUed  with  the  terms  and  requirements  of  said 
contract,  and  these  defendants  say  they  notified 
the  said  Meyer  G.  Wagner  not  to  deliver  said 
money  held  In  escrow  to  the  said  plaintiffs  here- 
in, and  to  hold  said  snm  until  compliance  with 
tbe  terms  of  said  contract. 

"Wherefore,  these  defendants  pray  that  said 
plaintitCs  take  nothing  by  their  said  suit,  and 
these  defendants  go  hence  without  day  and  re- 
cover their  costs  in  this  behalf  expended,  but 
In  the  event  the  court  finds  for  plaintiffs,  then 
that  defendants  be  credited  widi  such  amount  as 
defendants  are  entitled  to^  together  with  eoats  of 
eoort." 

Tbe  defendant  Wagner  answered,  admit- 
ting that  he  is  holding  in  eacrow  the  sum  of 
$224  under  the  terms  of  tibe  contract  here- 
inbefore referred  to,  and  further  alleged 
that  Applebaum  and  wife  liad  notified  him 
not  to  pay  said  sum  of  money,  "because  of 
said  claim  or  claims  made  by  them  for  cer- 
tain work,  oonststltig  of  a  cut-off  to  be  plac- 
ed, costs  of  window  pane,  and  failure  of 
idalntlffs  herein  to  have  the  tin  work  on 
said  houses  properly  done,  with  proper  fall, 
and  in  a  pKpev  and  workmanlike  manner, 
and  because  of  notice  of  lien  by  Tinner's 
Supply  Company."  He  further  alleged  that 
be  was  atlU  holding  the  sum  Of  $224  in  es- 
crow until  it  diould  be  determined  to  whom 
said  money  is  due,  and  concluded  wltti  the 
prayer  that  tbe  court  determine  to  wbcnn  said 
money  "is  due  and  owing." 

By  way  of  replication  to  tbe  pleadings  of 
the  defendant,  appellants  denied  that  they 
had  failed  to  perform  tlie  work  required  by 
the  terms  of  the  escrow  agre«uent,  and  spe- 
cially alleged  that  they  bad  had  said  tin 
work  done  In  acoordance  with  tbe  said  con- 
tract of  settlement,  and  that  defendants  bad 
failed  to  have  any  work  claimed  by  them 
to  be  defective  or  InsufBdent  or  omitted, 
done,  and  an  itemized  statement  of  compe- 
tent workmen  showing  the  actual  cost  of 
doing'  said  work,  as  required  by  said  con- 
tract, and  therefore  tbey  were  not  entitled 
to  have,  receive,  or  further  hold  the  money 
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80  placed  In  eecrow  under  th«  terms  of  said 
supplemental  contract. 

This  Is  tbe  second  appeal  in  this  case.  See 
Applebaum  t.  Spinner-Ray  Lumber  Co.,  186 
S.  W.  810.  Upon  the  first  trial  of  the  case 
the  defendants  Applebanm  and  wife,  baring 
admitted  ttiat  they  had  not  had  any  of  the 
work  done  which  they  claimed  in  their  an- 
swer was  not  properly  done  by  appellants, 
the  court  instructed  the  jury  to  return  a 
verdict  for  appellants,  from  which  Judgment 
Applebaum  and  wife  appealed,  and  the  Court 
of  Civil  Appeals  at  San  Antonio  reversed 
said  judgment,  holding  that  this  action  of 
tbe  court  was  erroneous.  A  second  trial 
was  had  upon  the  same  pleadings  on  October 
5,  1917,  upon  which  trial  the  court  submitted 
the  case  to  the  jury  upon  three  special  is- 
sues: First,  as  to  whether  or  not  tbe  tin 
work  on  the  houses  mentioned  In  the  con- 
tract was  completed  in  a  proper,  workman- 
like manner,  and  with  proper  fall,  and  ac- 
cording to  the  specifications  in  the  original 
contract;  second,  whether  or  not  said  tin 
work  could  have  been  completed  so  as  to  com- 
ply with  the  specifications  in  a  proper,  work- 
manlike manner  and  with  proper  fall.  The 
jury  having  answered  both  of  said  issues 
in  the  negative,  the  court  rendered  judgment 
on  the  verdict  in  favor  of  all  the  defendants, 
and  that  plaintiffs  take  nothing  against  them. 

[1]  The  undisputed  evidence  adduced  up- 
on the  trial  shows  that  the  claim  of  the  tin- 
ner who  did  tbe  tin  work  on  the  building  for 
$71  had  been  paid  by  the  appellant.  Upon 
this  state  of  the  pleadings  and  evidence, 
there  Is  no  theory  on  which  judgment  In 
favor  of  defenda'nts  for  the  whole  of  the 
$224  can  be  sustained.  The  finding  of  the 
jury  that  the  tin  work  upon  the  buildings 
could  not  have  been  completed  in  compliance 
with  the  spedflcations  of  tbe  contract  Is 
without  support  in  tbe  t^eadings  or  evidmce, 
and  that  Issue  was  not  in  the  case.  The  an- 
swer of  defendants  avers  that  the  tin  work 
could  be  completed  for  the  sum  of  $120,  and 
they  only  claim  that  amount  for  the  failure 
of  appellant  to  complete  said  work.  Upon 
the  pleading  and  undisputed  evld«ice  no 
judgment  could  be  rendered  in  favor  of  ap- 
pellees upon  this  claim  for  more  than  the 
$120,  and  in  addition  thereto  for  items  of 
$5  for  the  cut-oS  and  $2.60  for  repair  of 
the  windows.  But  the  evidence  is  not  suffi- 
cient to  show  the  cost  of  the  completion  of 
the  tin  work,  and  since,  under  tbe  terms  of 
the  contract,  it  devolved  upon  appellees  to 
show  sndi  cost,  tbe  Judgment  must  be  re- 
versed. As  presented  by  this  record,  this 
was  tbe  only  issue  in  the  case,  and  there  was 
apparently  little  effort  to  develop  the  evi- 
dence thereon. 

Tbe  man  who  undertook  to  correct  the  de- 
fects In  the  tin  work  testified  that  the  gut- 
tering could  not  be  given  the  proper  fall  to 


carry  off  the  water  because  the  bouses  wen 
not  level,  and  that,  not  being  a  carpenter,  tie 
could  not  tell  what  it  would  cost  to  "Jadi" 
the  houses  up  and  make  them  level.  That 
the  cost  oi  such  work  could  have  been  easll; 
ascertained  is  apparent,  but  it  was  not 
shown. 

(2]  We  cannot  agree  with  appellant  in  tbe 
contention  that  the  c<Hitract  did  not  require 
it  to  remedy  this  defect  in  the  houses  wMdi 
prevented  the  tin  work  from  having  tbe 
proper  fall  to  carry  off  the  water  whldi  tell 
«m  the  roofs  of  the  buildings.  The  contract 
expressly  provides  that  the  tin  work  "miut 
be  properly  done  with  proper  fall."  Tbe  efl- 
dence  shows  that  the  tin  work  mentioDed 
in  the  contract  was  the  guttering  placed  un- 
der tbe  eaves  of  the  houses  to  catch  and  car- 
ry off  the  water  from  rains  wbl<dx  fell  upoo 
the  roo&,  and  that  this  guttering  could  not 
be  given  tbe  proper  fall  without  leveling  tbe 
houses.  Appellant  cannot  relieve  itseU  of 
its  obligation  to  give  the  proper  fall  to  tbi< 
tin  work  on  the  ground  that  the  defect  is 
In  the  house  and  not  in  the  tin  work.  Tbe 
contract  cannot  be  properly  so  construed. 

For  the  reasons  indicated,  the  Judgment  li 
reversed,  and  the  catise  remanded. 

Reversed  and  remanded. 


SAMUELL  V.  BROOKS  et  aL 
(No.  8016.) 

(Court  of  Civil  Appeals  of  Texas.    DtUu. 

Nov.  9,  1918.    On  Rehearing, 

JTan.  11, 1919.) 

1.  Tbusts    ®=»339(2)— BNroRCEMBHT— EQWr 
Jtjbisdiction. 

Perfect  or  complete  voluntary  trusts  irt 
enforceable  in  equity,  but  executory,  incss- 
plete,  or  promissory  trusts  are  not. 

2.  Trusts  *=»20,  25(1)— Creation. 

Trusts  may  be  created  by  conveyance  or  » 
signment  to  the  donee,  or  by  transfer  to  thirf 
persons  upon  declared  terms,  or  upon  ded»n- 
tions  which  fasten  a  beneficial  interest  bit 
retain  the  legal  title  in  the  donor;  lanpu!< 
showing  unequivocally  an  intention  on  his  put 
to  create  a  trust  being  essential  under  the  fir< 
method,  but  not  under  the  second  and  third. 

3.  Tbusts  €:»114^-Obkatioh  OF  T«USP-Bn- 

OUTED  OB  EXBCUTOBT. 

A  written  declaration  by  grantor  that  a  drei 
absolute,  already  given,  was  in  fact  a  mortgif. 
and  tliat  the  grantee  shoald  oeU  the  propertj. 
pay  off  tbe  incumbrances,  and  set  aaide  IS-W^ 
in  trust  for  grantor's  daughter,  created  > 
complete  and  executed  trust  as  to  the  $5.iM> 
enforceable  in  equity,  although  grantor  couH 
delay  funds  becoming  available  until  his  desti 
by  refusing  to  execute  a  deed  for  tiie  propert; 
when  sold. 

Appeal  from  District  Court,  Hunt  Owjnty; 
A.   P.   Dohonegr,   Jfudge. 


QssFor  otber  cues  see  same  topic  and  KEY-NUUBBR  In  all  Key-Numbered  Digests  and  Indezss 
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Salts  by  Berta  T.  SamneU  against  S.  B. 
Brooks  and  others,  and  by  S.  B.  Brooks 
against  Berta  V.  Samnell  and  another, 
consolidated.  From  an  adyerse  judgment, 
Berta  V.  Samnell  appeals.    Affirmed. 

J.  O.  Matthews,  of  Greedvllle,  for  appel- 
lant 

Clark  &  Sweeton  and  Geo.  S.  Perkins,  all 
of  GreeuTille,  and  W.  B.  Hamilton,  of  Dal- 
las, for  appellees. 

RASBCRT,  3.  Appellant  sued  appellee 
S.  B.  Brooks  to  recover  principal,  Interest, 
nnid  attorney's  tees  upon  a  past-due  promis- 
sory note  for  $6,000,  payable  to  Zora  Sam- 
nell or  order,  exeented  In  part  payment  of 
210  acres  at  land  In  Hunt  county,  coBTe(^ed 
by  appellant  to  appellee  S.  B.  Brooks,  and  to 
foredose  the  vendor's  Hen  retained  In  said 
conveyance  to  secure  payment  of  same.  A.  M. 
Samnell,  to  whom  appellee  Bro<As  subsequent- 
ly conveyed  the  land,  was  made  a  defendant, 
as  was  Zora  Samnell,  the  payee.  Against 
A.  M.  Samuel  a  foredosnre  of  the  lien  was 
sou^t,  and  against  Zora  Samuell  Judgment 
decreeing  she  was  without  interest  in  the 
note,  etc.  In  suppcHrt  of  her  right  to  main- 
tain suit  upon  the  note,  appellant  alleged 
that  the  note  was  made  payable  to  Zora 
ftamuell,  her  dau^ter,  by  mistake  on  her 
part,  and  through  fraud,  accid^it,  or  mistake 
m  the  part  of  the  said  Brooks  and  A.  M. 
Samuell,  in  that  the  said  A.  M.  Samuell, 
>rDther  of  ber  deceased  husband,  advised  her 
:o  s^  the  land  to  Brooks,  pay  existing 
lebts  against  It,  and  send  him  the  surplus, 
vith  which  be  would  speculate  and  make 
ler  large  returns,  and  for  which  purpose  be 
wuld  use  a  note  payable  to  Zora,  and  that 
Chen  she  concluded  the  sale  to  appellee 
}rooks  she  delivered  the  note  to  Clark  & 
/eddy,  attom^s,  with  instructions  to  for- 
rard  same  to  A.  M.  Samuel,  at  Dallas, 
'ex.,  which  they  did  Immediately,  but  that 
L.  M.  SamueU,  Instead  of  using  the  note 
or  the  puriwse  agreed  upon,  without  the 
nowledge  or  consent  of  appellant,  forwarded 
:  to  a{q)eUee  Brooks,  who  was  his  agent,  and 
rho  placed  It  with  the  private  papers  of 
..  M.  Samuell,  of  whldi  he  had  charge,  and 
sncemlng  which  appellant  knew  nothing 
ntll  she  caUed  upon  A.  M.  SamueU  and 
Arned  that  he  had  refused  to  use  the  note, 
Dt  bad  delivered  same  to  appellee  Brooks  as 
roresaid.  Appellant  further  alleged  that  she 
e^er  Intended  the  note  to  be  a  gift  to  her 
luffliter  Zora,  and  never  delivered  It  to  ber, 
r  to  another  for  her  use,  and  when  she 
amed  the  dlsi>osltlon  made  of  it  she  im- 
edlately  and  continuously  demanded  itos- 
assion  and  payment  of  same  from  the  ai^el- 
e  Brooks,  wfal«di  he  refused,  and  as  a  con- 
Quence  appellant  was  compelled  to  employ 
>unsel,  to  whom  said  Brooks  Anally  deliver- 
:  tbe  note. 


After  am>ellant  filed  ber  suit,  bat  before 
servloe  of  citatimi  was  had  upon  appellee 
Brooks,  he  filed  a  suit  in  the  same  court 
against  appellant  and  her  daughter  Zora, 
aUeging  in  substance  that  he  was  and  always 
had  been  w;}Ulng  to  pay  the  note  since  its 
maturity,  but  that  both  ai^iellant  and  her 
dan«^ter  Zora  claimed  thp  fund.  He  tender- 
ed the  principal  and  Interest  of  the  note  Into 
court,  and  prayed  that  it  be  adjudged,  to  the 
real  owner,  and  that  he  be  discharged,  with 
his  costs.  In  answer  to  appellant's  suit, 
appellee  Brooks  alleged  In  substance  that 
ai^eUant's  conveyance  of  the  laud  and  the 
taking  of  the  note  payable  to  her  daughter 
Zora  was  tbe  culmination  of  appellant's  plan 
and  purpose  to  set  aside  to  her  daughter 
Zora  tbe  sUm  of  $5,000  in  trust  to  be  admin- 
istered by  app^ee  Brooks,  who  was  directed 
to  pay  the  income  derived  therefrom  to  said 
Zora  for  her  maintenance  and  education,  but 
that,  due  to  the  controversy  relating  to  the 
ownership  of  the  fund,  he  desired  to  resign 
his  trust  and  as  maker  of  the  note  to  pay 
same,  but  eould  not  pay  it  to  Zora,  because . 
of  her  minority,  and  oould  not  pay  it  to  ap- 
pellant, because  it  was  by  its  terms  payable 
to  Zora.  Prayer  was  that  appellant  and  her 
daughter  be  required  to  litigat«  the  owner- 
ship of  the  note  and  ftmd,  that  be  be  re- 
lieved from  further  duties  as  trustee,  and 
for  hia  costs. 

At  t))ls  point  in  the  controversy,  on  motion 
of  appellee  Brooks,  the  causes  were  consoli- 
dated. After  consolidation  appellant  amend- 
ed her  pleading  to  meet  the  new  phase  of  the 
proceeding,  but  made  no  substantial  change 
in  her  cause  of  action.  Subsequently  Zora 
SamueU,  by  her  guardian  ad  litem,  answered 
the  suit  of  amiellant,  and  after  adopting 
certain  pleadings  of  appellee  Brooks,  among 
them  the  allegatitms  that  it  was  appellaat's 
purpose  to  create  a  trust  fund  for  her  use 
and  benefit  by  the  sale  of  the  land,  pleaded 
that  tbe  note  was  her  individual  property,  and 
that  she  owned,  by  inheritance  from  her 
father,  an  undivided  one-sixth  interest  in 
the  land  in  part  payment  of  which  said  note 
was  given,  of  which  appellant  was  cognisant 
at  the  time  she  conveyed  same.  Appellee 
A.  M.  Samuell,  in  etCect,  adopted  the  plead- 
ing of  appellee  Brooks  in  the  suit  he  filed, 
and  in  the  answer  to  the  suit  brought  by 
appellant 

By  supplemental  petition  appellant  replied 
to  tlie  pleadings  of  the  parties  Just  recited, 
raising  issues  of  law  and  fact,  and  specially 
pleading  other  facts.  It  is  not  necessary, 
however,  to  recite  the  pleading  in  order  to 
understandingly  discuss  the  Issues  presented 
in  the  brirf.  Jury  was  waived,  and  trial 
was  had  before  the  court,  who  adjudged  that 
appellee  Zora  Samuell  was  the  l^al  and 
equitable  owner  and  holder  of  t&e  note,  and 
entitled  to  the  fund  tendered  into  court 
against  all  parties  to  tbe  suit  and  that  ap- 
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pellant  iMis  entitled  to  notUng  by  her  mlt, 
and  that  all  parties,  as  to  her  snlt,  go  thence 
and  recover  costs,  etcx  From  sndk  Judgment 
tills  appeal  was  taken. 

ITpon  request  of  the  appellant  the  court 
filed  conclusions  of  fact  and  la\;.  The  facts 
found  are,  In  substance,  these:  On  March 
10,  1915,  appeUant,  Mrs.  Berta  V.  Samn^ 
was  Indebted  to  First  National  Bank  of 
Greenville  and  Its  cashier,  appellee  S.  B. 
Brooks,  In  an  amount  aggregattug  (5,534.80. 
On  that  date  Mrs.  Samuell  conveyed  to 
Brooks  210  acres  of  land  In  Hunt  county 
by  general  warranty  deed  absolute  In  form, 
but  Intended  as  security  for  her  Indebted- 
ness. Thereafter,  <m  October  12,  1015,  Mis. 
Samuell  signed,  acknowledged,  and  delivered 
to  Brooks  another  Instrument,  In  the  nature 
of  a  declaration,  which  recited  In  substance 
that  the  conveyance  of  Blandi  10,  1915,  to 
Brooks,  while  absolute  In  form,  was  Intended 
to  secure  Brooks  and  the  bank  In  the  sum 
of  $5,534.80;  also  that  against  said  land  so 
conveyed  there  was  a  prior  lien  securing  the 
'  British  American  Mortgage  Company  in  pay- 
ment of  a  debt  of  $8,000;  and  that  It  was 
her  desire  to  sell  the  land  and  pay  the  debts 
enumerated,  and,  in  addition,  to  create,  out 
of  the  proceeds  of  the  sale,  a  trust  fund  of 
$5,000  for  the  benefit  of  her  daughter  Zora. 
For  the  purposes  enumerated  she  authorized 
and  empowered  Brooks  to  speedily  sell  the 
land  for  not  less  than  $100  an  acre,  and  with 
the  proceeds,  first,  pay  all  indebtedness  due 
British  American  Mortgage  Company,  or  per- 
mit the  pnrdiaser  to  assume  bu<^  Indebted- 
ness ;  second,  pay  the  debt  due  by  her  to  the 
First  National  Bank  of  Oreenvlllb  and  Brooks, 
Including  any  additional  sums  advanced; 
third,  to  retain,  as  trustee  for  Zora  Samuell, 
$5,000,  which  should  be  Invested  and  re- 
Invested  In  her  behalf,  paying  to  her,  tat  her 
maintenance  and  education,  the  income  from 
said  fund  as  it  accrued,  whether  annually, 
semiannually,    or    monthly,    said    trust    to 

continue  for years,  after  which  the 

entire  fund  was  to  be  paid  to  Zora;  fourth, 
the  remainder  of  the  proceeds  from  said  sale, 
if  any,  to  be  paid  over  to  said  Mrs.  Berta  V. 
Samuel.  Thereafter,  on  November  29,  1916, 
appellant,  Mrs.  Berta  V.  Samuell,  signed,  ac- 
knowledged, and  delivered  to  appellee  Brooks 
a  general  warranty  deed  to  the  210  acres  of 
land  referred  to  In  the  former  Instruments. 
TRie  consideration  waa  $21,000^  paid  by 
Brooks  assuming  the  $8,000  due  British 
American  Mortage  Company,  $8,000  tn  cash, 
and  appellee  Brooks'  note  for  $5,000,  payable 
to  Zora  Samuell,  and  due  January  1,  1910, 
being  the  note  In  ccmtroversy.  The  deed  to 
Brooks  referred  to  the  former  conveyance  to 
Brooks,  and  declared  It  was  but  a  mortgage 
to  secure  Ihe  debts  enumerated  In  the  trust 
declaration'subsequently  recorded. 

Prior  to  signing  and  recording  the  declara- 
tion of  October  12,  1915,  It  was  the  desire  of 
appellant,  Mrs.  Samuell,  to  sell  the  land  and 


pay  the  incumtH-anees  thereon,  and  appellee 
Brooks,  at  the  reqneat  of  A.  M.  Samnell 
suggested  to  her  that  It  would  be  advisabU 
to  sell  the  land  and  place  $5,000  of  the  pro- 
ceeda  in  trust  for  her  dau^^ter  Zora,  and 
Mrs.  Samnell  made  the  declaration  for  the 
purpose  of  creating  a  fund  of  $5,000  In  tmst 
for  her  daughter.  After  the  delivoy  of  the 
trust  declaration,  and  before  delivery  of  the 
deed  of  November  29,  1915,  Mrs.  Samnell 
was  Informed  by  her  son  that  aiv^ee  A  M. 
Samuell  would  accept  a  note  payable  to  Zora 
and  taken  In  part  payment  of  said  land,  and 
use  It  as  collateral  In  iq>eculatlng  In  cotton 
futures  for  the  boieflt  of  Mrs.  Samnell,  ssd 
Immediately  upon  delivery  of  the  last  deed 
to  app^Iee  Brooks  Mrs.  Samuell  directed 
that  It  be  sent  to  appeUee  A.  M.  Samu^ 
whlcib  was  dona  Samuell  immediately  re- 
turned It  to  appeUee  Brooks.  Wb»i  tbe 
note  was  forwarded  to  A.  M.  Samnell,  ap- 
pellant Intended  that  he  should  use  It  as  oA- 
lateral  In  speculating  for  her  and  her  chil- 
dren, and  did  not  intend  that  It  should  be 
returned  or  delivered  to  Zora  Samuell,  or 
aweUee  Brooks  for  her,  and  understood 
from  what  her  son  had  told  her  that  It  would 
be  used  to  speculate  on,  although  appellee 
A.  M.  Samuell  bad  not  so  agreed.  Nor  did 
aK>ellee  A.  M.  Samuell  advise  appeUant  that 
he  had  returned  It  to  appeUee  Brooks  until 
some  time  afterward,  when  she  called  upon 
him  at  Dallas,  at  which  time  she  immediately 
demanded  the  note,  which  appeUee  Brocdis 
refused  to  deliver.  There  was  no  agreeaient 
between  appellee  A.  M.  SamueU  and  appellee 
Brooks,  at  tbe  time  the  latter  purchased  the 
land,  that  the  former  would  take  the  land 
from  Brooks  at  the  price  he  paid  for  It,  al- 
though Brooks  did  so  convey  the  land  to 
Samuell.  Samuell  did  advise  Brooks  to  buy 
tbe  land,  and  guaranteed  him  against  loss 
in  the  transaction.  At  tbe  time  Mrs.  Samu>-U 
d^vered  the  deed  to  Brooks  and  accepted 
his  note  In  part  payment  thereof  Zora  Sam- 
ueU was  attending  school  at  Dallas  and  Uving 
with  her  uncle,  A.  M.  Samu^  as  she  aUo 
was  at  tbe  time  of  tbe  trial  of  the  case. 

The  trial  Judge  reached  the  condoslQii. 
In  effect,  that  the  lustmment  at  Octob^  1^ 
1915,  which  may  be  designated  a  dedaratloa 
of  trust,  created  or  set  aside  a  fund  of  ^^.G-JO 
for  the  benefit  of  luppellee  Zora  Samuell,  tlie 
right  to  the  use  of  which  vested  whoi  appel- 
lant, Berta  V.  Samuell,  signed,  acknowledgeiL 
and  deUvered  the  deed  of  Novembw  29, 191^ 
to  appeUee  Brookai  Appellant  diallengei 
the  correctness  of  tbe  court's  c(M>clu8i(Hi  la 
the  respect  stated,  and  tdnoe  the  issue  s« 
raised  is.  In  our  opinion,  controlling,  wi 
wlU  consider  It  first 

[1,  2]  Appellant  contends  that  the  declan- 
tlon  Is  Incomplete,  executory,  and  at  mod 
a  promise  to  create  a  trust,  for  the  reas-je 
that  It  does  not  ccmyey  the  land  to  Brooks  ia 
trust  for  Zora,  nor  does  It  empower  him 
convegr  the  land  and  apply  the  proceeds 
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directed,  bnt  merely  aniborlzes  fatm  to  sell, 
n-bldi  as  a  coiiseqnem<»  leaves  the  trust 
revocable,  and  that  appellant  did  revcAe  same 
when  she  executed  the  deed.  The  foregoing, 
while  in  our  own  language,  fairly  and  in  sub- 
stance states  the  attitude  of  counsel  for  ap- 
pellant. Bin.  SamuelL 

In  determining  the  Issue  thus  presented, 
we  omit  discussion  of  any  elements  of  the  sub- 
ject of  trusts  other  than  the  precise  question 
involved,  and  will  attempt  eveo.  in  what  we  do 
say  to  confine  ourselves  to  the  application  of 
the  rule  to  the  particular  facts  disclosed  by 
the  record  In  the  present  case.  UBing  loa 
substance  the  language  of  another: 

The  general  rule  is  that  perfect  or  complete 
voluntary  trusts  are,  and  executory,  incom- 
plete, or  promissory  trusts  are  not,  enforceable 
in  equity.  Trusts  may  be  created  in  real  or 
personal  property  by  conveyance  or  assignment 
to  the  donee,  or  by  such  transfer  to  third  per- 
sons opon  declared  terms,  or  by  declaration 
which  fastens  a  beneficial  Interest  in  or  upon 
property  and  retains  the  legal  title  in  the  d«nor. 
If  the  donor  adopts  either  the  "second  or 
third  mode,  he  need  not  use  any  teclmical 
words  or  language  in  express  terms  creating 
or  declaring  a  trust;  but  he  must  employ  lan- 
guage wldch  shows  tuequivocally  an  iotentian 
on  his  part  to  create  a  trust  in  a  third  per- 
son or  to  declare  a  trust  in  himself."  Pome- 
roy,  Eq.  Juris.  |  007. 

"Where  the  donor  has  the  legal  title,  and 
the  property  is  of  such  a  nature  tliat  a  legal 
estate  can  be  transferred— that  is,  is  laad,  chat- 
tels, money,  and  some  species  of  things  in  ac- 
tion— an  imperfect  conveyance  or  assignment, 
which  does  not  pass  the  legal  title,  wUl  not  be 
aided  or  enforced  in  equity.  But  if  the  proper- 
ty is  not  of  sach  a  nature  that  the  legal  title 
can  be  transferred,  then,  if  nothing  more  re- 
mains to  be  done  or  can  be  done  by  the  gran- 
tor or  donoi^-if,  as  far  as  be  is  concerned,  the 
conveyance  or  assignment  is  complete,  and  he 
has  done  all  that  is  necessary  to  be  done,  hav- 
ing regard  to  the  nature  of  the  property— the 
conveyance  or  assignment  wHl  be  effectual  in 
equity,  and  will  be  enforced  on  belialf  of  the 
donee."    Fomeroy,  Eq.  Juris.  |  90S. 

[3]  Wliat,  then,  Is  the  status  ot  the  declara- 
tion of  appellant  of  October  12, 191B,  when  ap- 
plied to  the  very  clear  and  nnlnvolved  rales 
announced  by  Mr.  Fomeroy?  We  conclude 
that  said  instrument  alone  and  within  Itself 
la  a  complete  or  executed  trust  enforceable  In 
equity.  The  Instrument  declares  the  doDor 
to  be  the  owner  of  land  which  is  incumbered 
with  certain  mortgages,  and  that  it  Is  her 
desire  to  sell  the  land  for  a  fixed  sum,  and 
out  of  said  sum  pay  the  incumbrances  and 
set  aside  to  her  daughter  Zora  f6»000  as  a 
trust  fond  to  be  administered  by  the  trustee 
named.  She  directs  the  trustee  to  sell  the 
land  at  the  figure  named,  and  when  sold  to 
apply  the  proceeds  as  directed,  any  balance 
to  be  imid  to  her.  The  trust  does  not  come 
within  the  class  enumerated  in  the  first  rule 
announced,  since  it  Is  dear,  and  may  not  be 
denied,  that  there  was  no  purpose  on  tha 


part  of  Mca  Samaell  to  ooaver  any  interest 
in  the  land.  If  that  bad  been  hec  purpose, 
It  Is  equally  clear  that  the  declaration  would 
have  been  Insuffident  In  that  reQ>ect,  since 
by  that  rule^  when  such  Is  the  purpose,  the 
donor  must  do  "aU  that  Is  necessary,  accord- 
ing to  the  nature  of  the  property,  to  pass 
and  vest  the  title,"  which  would  have  been 
by  deed  executed  in  the  manner  required  by 
statuta  Obviously  Mrs.  Samuell's  purpose 
at  that  time  was  to  set  aside  $5,000  out  of 
the  proceeds  derived  from  the  sale  of  the 
land,  when  sold,  to  be  held  In  trust  for  the 
maintenance  and  education  of  her  daughter. 
To  Import  less  to  the  language  would  be  to 
declare  the  Instrument  meaningless  and  to 
assert  that  she  had  no  purixMe  is.  view. 

It  may  be  conceded  that  the  fund  could 
not  become  available  untU  Mra  Samnell 
actually  sold  and  conveyed  the  land.  That 
would  not  affect  or  change  the  fact,  however, 
that  she  did  set  aside  the  sum  stipulated.  No 
more  certainty  would  have  been  added  to 
what  she  actually  did  declare  and  do,  If  she 
had  gone  further  and  added  that  the  use  of 
the  fund  was  available  only  upon  her  0(m- 
veyance  of  the  land.  Such  was  obviously 
true  whatever  was  said.  She  was  not  trans- 
ferring an  Interest  in  lands,  and  hence  deed 
was  not  necessary  to  complete  the  trust 
She  did  not  have  the  fund  In  possesEdon; 
hmce  assignment  or  corporeal  delivery  for 
the  s^me  reason  was  unnecessary  end  could 
not  be  made.  Nothing  In  fact  remained  for 
her  to  do  to  complete  the  transaction,  for,  as 
we  have  shown,  when  the  property  or  thing 
sought  to  be  bestowed  Is  of  such  nature  that 
legal '  title  cannot  be  passed  or  the  thing 
actually  delivered,  "the  conveyance  or  assign- 
ment Is  complete."  It  must  only  appear  that 
there  is  an  unequivocal  Intention  on  the  imrt 
of  the  donor  to  make  the  bestowal;  and  in 
that  connection  technical  words  or  language 
expressly  creating  the  trust  are  not  neces- 
sary. And  while  the  ben^dal  use  of  the 
fund  -may  have  been  po8tp<Hted  by  the  refusal 
of  Mrs.  Samuell  to  convey  to  Brooks,  or  at 
all,  whenever  she  did  sell  or  upon  her  death, 
equity  would  enforce  same,  unless,  of  course, 
the  proceeds  from  the  sale  of  the  property 
were  Insufficient  to  pay  the  Incumbrances, 
or  the  trust  was  In  some  manner  defeated, 
as  by  taking  a  negotiable  promissory  note, 
similar  to  the  one  In  controversy,  in  the  name 
of  Mrs.  Samuell  or  another,  and  Its  acquisi- 
tion for  value  by  one  without  notice  of  the 
trust,  or  by  unlawfully  using  the  money  for 
another  purpose.  However,  those  are  condi- 
tions which  never  arose,  for  appellant  did 
sell  the  land  and  voluntarily  set  aside  the 
$5,000,  by  taking  the  note  in  the  name  of  her 
daughter.  The  fact  that  she  Intended  to  use 
the  note  or  fund  unlawfully,  by  which  we 
mean  the  fund  was  not  hers  to  nse,  is  of 
no  consequence  In  determining  to  whom  same 
lawfully  belonged.  We  concede  and  believe 
that  she  intended,  and  In  utmost  good  faith 
believed  she  had  t^e  right,  to  divert  the  fund. 
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and  that  It  would  hare  been  wisely  InveBted 
for  all ;  yet  emdi  facts  are  wlthont  force  to 
change  the  result  of  her  declaration  or  the 
status  of  ttte  fnnd  when  the  land  was  sold. 

There  are  several  other  Issues  presented 
in  the  appellant's  brief,  Including  one  of 
whether  the  declaration  constituted  a  gift 
Inter  tItos,  whether  there  was  a  delivery  of 
the  note  to  Zora,  so  as  to  pass  ownership  out 
of  Mrs.  *Samuell,  and  the  question  of  attor- 
ney's fees  In  the  event  Mrs.  Samuell  was  the 
true  owner  of  the  note.  In  our  opinion  sq<^ 
issues  are  never  reached  under  our  holding 
that  the  declaration  of  trust  was  a  complete 
(onveyance  of  fund,  and  for  that  reason  will 
not  be  discussed. 

The  judgment  Is  affirmed. 

On  Rehearing. 
Counsel  for  aK>eUees  courteously  insists 
on  motion  for  rehearing  that  It  is  not  clear 
from  our  (pinion  which  of  the  several  Instru- 
ments discussed  therein  and  disclosed  by  the 
evidence  we  hold  creates  the  trust.  As  Is 
shown  by  our  opinion,  we  base  our  conclusion 
upon  the  declaration  of  October  12,  1915. 
It  Is  true  that  the  subsequent  conveyance  of 
the  land  made  the  trust  fund  available  to  the 
donee,  but  that  fact  did  not,  in  our  opinion, 
constitute  the  Instrument  an  executory  trust. 
It  Is  said  that — 

"A  trust  is  executory  when  some  further  act 
is  directed  to  be  done  in  order  to  complete  and 
perfect  the  trust  intended  to  be  created.  A 
misconception  should  here  be  guarded  against. 
When  by  the  terms  of  the  trust  as  created, 
and  for  the  purpose  of  carying  it  into  elfect,  the 
trustee  is  directed  to  do  some  act  with  the 
property,  the  trust  is  not  thereby  executory. 
Giving  property  to  a  trustee  upon  trust  to  con- 
vey to  a  person,  or  upon  trust  to  convey  it 
upon  certain  spedfied  trusts,  does  not  render 
the  trust  executory.  *  *  *  If  the  scheme 
has  been  imperfectly  declared  at  the  outset," 
and  the  donor  has  imposed  upon  the  trustee  or 
the  court  the  duty  of  effectuating  itj  "the 
trust  is  called  executory.  All  trusts  are  in  a 
sense  executory,  because  a  trust  cannot  be  ex- 
ecuted, except  by  conveyance,  and  therefore 
there  is  something  always  to  be  dmiie."  The 
test  is:  Has  the  donor  "left  it  to  the  court  to 
make  out  from  general  expressions  what  his 
intention  is,  or  baa  he  so  defined  that  intention 
that  you  have  nothing  to  do  but  to  take  the 
limitations  he  has  given  you,  and  to  convert 
them  into  legal  estates?"     Pom.  Eq.  Juris.  { 

1001.  ■ 

In  our  opinion  the  declaration  of  October 
12,  1915,  clearly  set  aside  to  the  donee  the 
sum  stipulated  to  be  paid  when  the  land  was 
sold,  and  hence  when  the  land  was  sold  the 
amount  was  converted  thereby  Into  a  legal 
estate.  Of  course,  as  said  In  the  original 
opinion,  the  trust  or  estate  could  have  been 
defeated,  but  that  fact  does  not,  in  our  opin- 
ion, destroy  what  would  otherwise  constitute 
a  complete  trust. 

The  motion  for  rehearing  is  overruled. 


RODOESUS  T.  BELL  et  al.    (No.  2059.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

Jan.  2,  1919.     Rehearing  Denied 

Jan.  9,  1919.) 

SviDENCE  «=>186(4),  817(4)— Hkasbat—Sub- 
soBTBnro  WrTNKsa. 
In  trespass  to  try  tide,  depoiding  up<m 
whether  a  deed  was  forged,  where  it  appeared 
that  the  deed  was  destroyed,  and  the  parties, 
witnesses,  and  notary  had  died,  declaration  b;  a 
witness  that  an  attesting  witness  said  he  had 
seen  the  grantor  sign  the  deed,  in  corroboration 
of  other  testimony,  was  not  inadmissible  as  bear- 
say. 

Appeal  from  District  Court,  Lamar  Conn- 
ty;   A.  P.  Dohoney,  Judge. 

Trespass  to  try  title  by  W.  C.  Rodgers 
against  J.  H.  Bell  and  others,  with  cross- 
bill by  defendants.  Judgment  for  defendants, 
and  plaintiff  appeals.  Reversed  and  re- 
manded. 

Rube  S.  Wells  and  B.  B.  Sturgeon,  both  of 
Paris,  for  appellant 

Moore  &  Hardlson  and  W.  A.  Hatcbinson, 
all  of  Paris,  for  appellees. 

LEVY,  J.  The  appellant  brought  the  suit 
against  the  appellees  in  trespass  to  try  title 
to  a  certain  tract  of  land.  The  appellees 
pleaded  not  guilty,  and  by  cros»-bill  sought 
to  recover  title  to  the  land.  Appellees  also 
filed  an  affidavit  that  a  certain  deed  was  a 
forged  Instrument.  The  main  issue  In  the 
case  was  that  respecting  the  alleged  forgnl 
deed.  In  a  trial  before  the  court  without  a 
Jury  the  following  finding  and  x»nclusion 
were  filed: 

"Defendants  having  filed  an  affidavit  charKin; 
that  a  deed  purporting  to  have  been  executed  by 
B.  F.  Kennedy  and  wife  to  Zora  Kennedy,  of 
date  August  27,  1896,  is  a  forgery,  and  the  plain- 
tiff having  failed  to  prove  the  execution  of  saM 
deed,  I  find  that  said  deed  was  not  executed  br 
B.  F.  Kennedy  and  N.  J.  Kennedy.  I  therefore 
conclude  that  the  defendants  are  entitled  to 
judgment  for  the  land  in  controversy." 

The  alleged  makers  as  well  as  the  witness- 
es to  the  deed  in  Issue  were  dead  at  the 
time  of  the  suit  The  notary  public  purport- 
ing to  take  the  acknowledgments  of  the 
grantors  in  the  deed  died  some  time  before 
tlie  trial,  and  it  was  shown  that  the  original 
instruiient  in  controversy  was  offered  In  ev- 
idence. On  the  deed  appeared  the  names  of 
two  attesting  witnesses,  John  B.  Davis  and 
J.  E.  Homer;  and  the  plaintiff  offered  to 
prove  by  the  son-in-law  of  John  B.  Davis  the 
following: 

"In  the  winter  before  Mr.  Davis  died  in  June 
we  were  sitting  before  the  fire  talking  alioat  the 
old  people  in  the  country  who  used  to  live  out 
there,  and  he  remarked  that  he  witnessed  a  de«tl 
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from  Ben  Kennedy  to  hk  nltce,  and  that  Mr. 
Horner,  aa  I  anderatood  Urn,  alao  witaeaaed  it." 

The  ooort,  on  objection  that  It  was  hear- 
say eTidecce,  refased  to  permit  this  testl- 
mony,  and  the  appelant  predicates  error 
upon  the  ruling. 

The  original  deed  being  destroyed,  and  the 
grantors  and  witnesses  being  dead,  it  would 
be  a  difficult  thing  to  make  any  proof  of 
the  handwriting  of  these  parties  to  the  in- 
strument; and  In  these  circumstances  the 
next  best  evidence  is  proof  of  declarations 
of  the  attesting  witness.  The  declaration 
here  In  hajod  is  circumstantially  relevant  to 
show  that  Mr.  Davis  did,  as  the  deed  showed, 
witness-  the  signing  of  the  deed  by  the  pur- 
ported grantors,  and  that  he  did  not  sub- 
scribe Ids  name  to  a  false  attestation.  This, 
when  shown,  is  a  circumstance  of  corrobora- 
tion of  other  testimony  in  the  record.  It  is 
believed  that  the  rule  of  hearsay  evidence 
has  in  this  particular  case  no  application. 
16  Cyc.  p.  U46;  10  K.  C.  V.  800;  1  R.  a  L. 
41. 

The  error,  it  Is  concluded,  is  sufficient  to 
cause  a  reversal  of  the  judgment,  and  to  re- 
mand the  cause  for  another  trial. 

Reversed  and  remanded. 


VmiTJER  T.  FBNTON  et  al.     (No.  2061.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 
Dec.  10,  1918.) 

1.  RCPLEVIIT  «=960^PlJEADtI«O. 

To  entitle  one  to  recover  in  replevin,  he  mast 
allege  either  that  defendant  wrongfully  deprived 
him  of  possession  of  property,  or  that  he  wrong- 
fully withholds  possession  from  plaintiff. 

2.  Pleadiwo     *5»212—DEinnuMK— Waive*— 
DuTT  or  OotntT. 

Where  petition  in  replevin  action  did  not 
allege  that  defendant  wrongfully  deprived  plain- 
tiff of  possession,  or  wroogfully  withheld  posses- 
sion of  the  property,  and  defendant's  answer 
contained  a  general  demurrer,  it  was  duty  of 
court  of  its  own  motion,  if  demurrer  was  not 
called  to  its  attention,  to  hold  that  petition  did 
not  state  cause  of  action. 

3.  Husband  and  Wxnc  ^=»257— Cokiicnitt 
Pbofbbtt. 

Where  wife  bought  ginning  machinery,  paid 
for  it  oat  of  her  separate  estate,  sold  one-half 
interest  to  a  son,  and  then  repurchased  the  half 
interest,  paying  for  it  out  of  money  earned  by 
operating  the  mOl,  the  half  interest  which  die 
repurchued  became  a  part  of  the  community 
estate  between  her  and  her  husband,  under  Ver- 
non's Sayles'  Ann.  Civ.  St.  1914,  arts.  4«21, 
4622. 

4.  Tbnanct  in  Common  «=338(2)  —  Actions 
Between  Tenants— Possession. 

Where  a  part  owner  wrongfully  withheld 
personal  property,  another  part  owner  could  not 


bring  aetion  for  the  property,  bat  should  sue 
for  a  partition  thereof. 

5.  CouBTs    «=»16»— OoTTKTT    Coim»-Jt7Bn- 
diction. 
The  county  court  has  no  Jurisdiction  of  aa 
action  to  recover  or  partitton  real  property. 

Appeal  from  TTpshur  Oranty  Court;  W.  H. 
McClelland,  Judge. 

Action  by  Mn.  Dora  Belle  Fenton  and  an- 
other against  J.  U  Miller.  Judgment  for 
plaintiffs,  and  defendant  appeals.  Reversed 
and  remanded. 

In  1007  appellee  Mrs.  Dora  Belle  Fenton, 
a  married  woman,  purchased  certain  mill  and 
gin  machinery  of  one  Jones,  paying  him  fl,- 
000  therefor  out  of  her  separate  estate  and 
agreeing  to  pay  him  $4(X)  more  in  accordance 
with  the  terms  of  her  two  promissory  notes 
for  $200  enrh  which  she  then  made  and  de- 
livered to  him.  She  afterwards  sold  an  un- 
divided one-half  interest  In  the  property  to 
her  son  J.  R.  Fenton  In  consideration  of  his 
undertaking  to  pay  said  notes  and  operate 
the  mill  and  gin  on  their  Joint  account.  , 
Thereafterwards  J.  R.  Fenton  built  a  gin- 
bouse,  into  which,  it  seems,  be  moved  the 
machinery,  and  where,  it  seems,  he  operated 
the  mill  and  gin  daring  the  seasons  of  1908, 
1900,  and  1910.  It  does  not  appear  from  the 
record  sent  to  this  court  whether  the  house 
was  built  on  land  belonging  to  J.  R.  Fenton,  or 
to  his  mother,  or  to  her  husband,  or  to  some 
other  person,  nor  whether  it  was  attached  to 
the  land  otherwise  than  by  its  own  weight, 
nor  whether  it  was  placed  on  the  land  with 
or  without  an  agreement  as  to  its  removal, 
etc.  In  1910  J.  R.  Fenton  sold  the  interest 
he  had  acquired  In  the  machinery  and  gin- 
house  back  to  his  mother  for  $400,  $247  of 
which  she  then  paid  to  blm  wttb  money  ac- 
quired by  her  in  the  operation  of  the  gin  and 
mill,  and  the  remainder  of  which  had  not 
been  paid  to  said  J.  R.  Fenton  at  the  date  of 
the  trial,  to  wit.  May  31,  1918.  When  she 
purchased  the  interest  of  J.  H.  Fenton,  Mrs. 
Fenton  placed  anoth^  one  of  her  sons  in 
charge  of  the  property  and  thereafterwards  to 
the  date  of  the  trial,  it  seems  continued  to 
opoate  the  mill  and  gin.  March  22, 1918,  the 
sheriit  of  Upshur  county  leivied  upon  the  mill 
and  gin  machinery  by  virtue  of  an  execution 
on  a  Judgment  in  favor  of  appellant  against 
appellee  R.  Fenton,  who  was  Mrs.  Dora  Belle 
Fenton's  husband.  April  24, 1918,  said  sheriff, 
by  virtue  of  another  execution  on  sali^  Judg- 
ment, levied  upon  the  glnhouse.  At  sales 
made  under  the  executions  appellant  was  the 
purchaser  of  said  macMnery  and  glnhouse. 
This  suit  was  by  Mrs.  Fenton,  Joined  by  her 
Siiid  husband,  against  appellant  She  alleged 
that  she  was  the  owner  of  the  machinery  and 
glnhouse  at  the  times  the  executions  were 
respectively  levied  as  stated,  and  that  the 
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tevy  ttiereon  tini  sale  thaebf  by  the  aberiff 
therefore  was  unlawful.  Sbe  dfd  not  allege 
that'Sbe  was  not  herself  In  possession  of  the 
property  at  the  time  sbe  commenced  her  anlt, 
nor  did  she  allege  that  appellant  then,'  or 
ever,  yna  In  posseeslon  thereof.  She  prayed 
judgment  for  the  property,  or.  In  the  alter- 
native, for  Its  value,  w-blch  she  alleged  to  be 
$900.  Appellant's  answer  consisted  of  a  gen- 
eral  demurrer,  a  general  denial  and  a  spe- 
cial plea'  that  the  property  belonged  to  the 
community  estate  between  Mrs.  Fenton  and 
K.  Fenton,  and  therefore  was  subject  to  selii- 
ure  and  sale  for  the  purpose  of  satlafylng  his 
(appellant's)  judgment  against  said  R.  Fen- 
ton. The  trial  was  by  the  court  without  a 
jury,  and  he  found  the  facts  to  be  as  we  have 
stated  them.  There  Is  no  statement  of  facts 
with  the  record  sent  to  this  court  The  ap- 
peal Is  from  a  judgment  In  favor  of  Mrs.  Fen- 
ton for  the  property  In  controversy. 

T.  H.  Brlggs,  of  Ollmer,  for  appellant 
Brlggs  &  Flormce,  of  Ollmer,  for  api^llees. 

WIIXSON,  C.  J.  (after  stating  the  facts  as 
above).  The  judgment  Is  fundamentally 
wrong,  because  not  warranted  by  either  Mrs. 
Fenton's  pleadings  or  the  facts  found  by  the 
trial  court 

[1,1]  To  entitle  her  to  recover,  as  she  did, 
Mrs.  Fenton  must  have  alleged,  and  she  did 
not,  either  that  appellant  had  wrongfully  de- 
prived her  of  the  possession  of  the  property, 
or  that  he  then  wrongfully  withheld  posses- 
sion thereof  from  her.  14  Cyc.  2S8,  269;  S4 
Cyc.  1386, 1464 ;  38  Cyc.  2044,  2068.  For  any- 
thing to  the  contrary  appearing  In  the  plead- 
ings, appellant  was  never  in  possession  of 
the  property,  and  Mrs.  Fenton  was  herself  in 
possession  thereof  at  the  time  she  commenced 
her  suit.  The  general  demurrer  tn  appellant's 
answer,  if  called  to  the  attention  of  the  court, 
should  have  been  sustained;  and  If  it  was 
not  called  to  his  attention,  the  court  should 
of  his  own  motion  have  held  that  the  petition 
did  not  state  a  cause  of  action. 

[3, 4]  As  shown  in  the  statement  above,  the 
court  found  that  Mrs.  Fenton  repurchased  of 
J.  R.  Fenton  the  half  Interest  she  sold  him 
In  the  property,  agreeing  to  pay  him  therefor 
$400;  that  of  that  amount  she  paid  him  $247 
with  money  earned  by  operating  the  mill  and. 
gin ;  and  that  the  remainder  of  said  $400  re- 
mained unpaid  at  the  date  of  the  trial.  The 
effect  of  those  findings  was  to  show  that  the 
half  Interest  tn  the  property  owned  by  J.  B. 
Fenton  became  a  part  of  the  community  es- 
tate between  Mrs.  Fenton  and  her  husband, 
B.  Fenton.  Vernon's  Statutes,  arts.  4621, 
4622;  Bank  v.  McWtoorter,  179  S.  W.  1147; 
Epperson  v.  Jones,  66  Tex.  425;  Short  v. 
Short,  12  Tex.  Civ.  App.  86,  S3  8.  W^  682. 
Such  being  the  legal  effect  of  the  facts  found 
by  the  court,  of  course  be  erred  when  he  ren- 


deted  judgment  in  fsTor.  lOf  Mrs.  Feoton  for 
all  the  property.  According  ta  those  findings, 
she  at  most  owned  only,  an  undivided  one- 
half  interest  in  it'  Assuming  the  facts  to 
be  as  the  court  found  them  to  be,  Mrs.  Fen- 
ton's suit  should  not  have  been  for  the  prop- 
erty, but  should,  instead,  have  been  for  a 
partition  thereof. 

[6]  The  judgment  wU  be  reversed,  and  the 
cause  will  be  remanded  for  sudi  further  pro- 
ceedings in  the  court  below  as  the  facts  war- 
rant. With  reference  to  such  proceedings 
attention  is  called  to  the  fact  that  it  does  not 
affirmatively  appear  from  the  pleadings  of 
the  parties  or  the  findings  of  the  court  wheth- 
er the  glnhouse  In  controversy  was  p^isonal 
or  real  property.  10  C!yc.  1086,  10«7.  The 
Inference  from  the  description  of  tbe  prop- 
erty as  a  "house"  probably  Is  Chat  it  was  real 
property,  in  which  event  of  course,  the  coun- 
ty court  was  without  power  to  hear  and  de- 
termine Its  ownership,  or  to  partition  it. 


0.  U.  H.  WAGNEB  ft  SONS  r.  HARRIS. 

(No.  6112.) 

(C!ourt  of  Civil  Appeals  of  Texas.    San  Antonio. 

Dec.  18,  1018.    Rehearing  Denied' 

Jan.  15,  1919.) 

1.  AcooBo  Am>  B^TiBrAcnoiT  4=91  — What 

CoNernTTTTXB. 
When  a  statement  is  received  by  one  party 
to  a  controversy  from  tbe  other,  showing  the 
balance  due,  and  payment  of  that  balance  is  ac- 
cepted, it  constitutes  "accord  and  satisfaction," 
and  is  settlement  of  the  claims  between  the  par- 
ties. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Accoiti 
and  Satisfaction.] 

2.  ACCOBD   AND   Saiibfactior   ^=>1  —  Weaf 
ConSTITTJTES. 

In  an  action  to  recover  from  defendants  com- 
missions which  they  had  retained  as  broken 
for  effecting  a  sale,  etc.,  held,  that  plaintiff's  ac- 
ceptance of  a  payment  by  defendant  with  which 
was  sent  a  statement  of  the  accounts  between 
the  parties,  constituted  an  accord  and  satisfac- 
tion, precluding  plaintiff's  subsequent  reooverj. 

Appeal  from  District  Court,  Dimmit  Coun- 
ty;  J.  F.  Mullally,  Judge. 

Action  by  C.  O.  Harris  against  O.  H.  H. 
Wagner  &  Sons.  From  a  judgment  for  plain- 
tiff, defendants  appeat  Reversed  and  ren- 
dered. 

T.  0.  Mann,  of  Laredo,  for  appellants. 
Matt  Cramer,  of  Bay  City,  for  appellee. 

FLY,  C.  J.  This  is  a  second  appeal  of 
this  case;  the  result  of  the  first  being  re- 
ported in  195  S.  W.  351.    A  second  amended 


^»For  other  case*  <«•  <am«  topic  and  KBY^NUMBSa  tn  all  Key-Numberad  01s«*U  and  lodaxaa 
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petition  was  flied  after  the  canae  reached 
the  district  conrt  In  tbe  original  pleadinga, 
as  stated  In  the  opinion  on  the  former  ai»- 
peal,  It  waa  sought  by  the  present  appellee 
to  recover,  not  only  tbe  aum  of  $723.14  com- 
mlsslona  which  appellants  herein  had  held 
ont  on  a  sale  by  them,  as  brokers,  to  tfaem- 
sdves,  bat  alao  an  attom^s  fee  for  $260, 
and  $1,000  d^KMdted  by  appellants  with  the 
ABhertoD  Bank,  which  was  to  lie  fbrfelted  to 
appellee  if  ttte  contract  for  the  sale  of  the 
onions  was  not  Kerformed.  By  the  amended 
pleadings,  on  which  the  last  trial  was  had, 
appellee  aoni^t  to  recover  the  cotnndsslflna. 
amoontlng  to  $768.04,  and,  in  Ike  altematlTe, 
tbe  $1,000  fiorfislt  money.  The  caose  was 
tried  by  the  Jury,  resulting  In  a  verdict  and 
Jndsment  In  favor  of  appellee  for  $728.14. 

[1,  2]  Appellants  pleaded  accord  and  satis- 
faction, and  tbe  onoontroverted  facts  show 
that  there  was  a  controversy  between  the 
parties  as  to  how  much  appellants  owed 
appellee  on  the  sale  of  his  onions ;  the  for- 
mer claiming  a  right  to  certain  oommlsslons, 
and  the  latter  denying  that  right.  Appellants 
claimed  that  they  sent  a  statement  of  the 
account  between  tbemselTea  and  appellee, 
together  with  a  check  for  the  balance  due 
appellee,  and  that  appellee  accepted  the  same 
and  cashed  the  check,  and  that  be  la  thereby 
estopped  from  claiming  any  further  sum. 
This  Is  the  statement  of  appellee: 

"On  May  20th  I  received  a  letter  and  state- 
ment from  Wagner  &  Sons,  and  alao  a  check. 
I  have  the  statement  they  sent  me.  I  looked 
over  it  when  I  received  it  That  statement 
showed  $4,160  advanced,  bnt  that  induded  pay 
meats  made  me  along  on  shipments.  I  think 
tbe  amount  is  correct.  Tlila  statement  whidi 
was  sent  me  advised  me  of  tbe  number  of  crates 
in  each  car  and  the  price  and  all.  I  checked 
over  tbe  statement  at  tbe  time,  and  I  tliink  it 
checked  oat  all  ri^ht.  I  had  a  talk  with  Murl 
O'Keefe  soOn  after  getting  the  statement;  I 
think  it  was  the  next  day.  I  sappose  I  got  this 
statement  about  May  2l8t  Murl  O'Keefe  called 
me  over  the  telephone  from  the  bank  at  Asher- 
ton.  I  received  a  letter  with  that  statement. 
Tbe  copy  you  have  shown  me,  I  think,  is  a  copy 
of  the  letter  I  received.  It  is  my  recollection 
that  it  was  right  after  I  received  the  letter  and 
statement,  that  day  or  the  next  day,  that  Murl 
O'Keefe  called  me  over  the  telephone.  I  know 
I  thought  he  was  rushing  things  pretty  badly. 
I  did  not  reply  to  that  letter  and  statement,  ex- 
cept over  the  telephone  to  Mtirl  O'Keefe.  I 
never  answered  it  at  alL  Murl  O'Keefe  just 
called  me  up  and  asked  me  to  release  that  $1,- 
000,  and  I  told  him  I  wotdd  not  do  it ;  that  he 
had  not  complied  with  the  contract  and  I  would 
not  release  it.  This  talk  was  right  after  I  re-' 
ceived  said  statement.  I  think  it  was  the  2l8t 
or  the  22d.  Tbe  statemmt  showed  Mie  car 
was  out  and  what  car  it  was.  •  •  *  After 
that,  I  got  another  statement  for  the  last  car; 
I  do  not  remember  how  mudi  money  was  in 
that.  I  received  the  check  that  was  sent  with 
the  letter  of  May  20th,  for  $2,000,  and  cashed 
it,  and  I  kept  the  money.  I  did  not  reply  to 
those  letters.     They  happened  up  on  the  tele- 


phone jast  about  the  tiaa  I  got  that  letter,  and 
it  was  not  necessary." 

The  first  dieck  was  for  $2,080.82  and  tbe 
last  was  for  $130.36,  and  both  were  cashed 
by  appellee.  Appellee  did  not  reply  to  tbe 
letters  containing  the  chedcs,  bat  in  a  con- 
vemation  over  the  telephone  be  refused  to 
release  the  $1,000  forfeit ;  tbe  ground  of 
refusal  not  being  caused  by  the  commissions 
b^ng  reserved,  but  because  appellants  had 
failed  to  receive  certain  onions,  their  office 
being  closed  before  tbe  onion  harvest  was 
over. 

It  la  tbe  settled  role  that,  when  a  state- 
ment Is  reortved  by  one  party  to  a  contro- 
versy from  the  other,  that  statement  show- 
ing the  balance  dne,  and  payment  of  that 
balance  is  accepted,  it  constltntaB  accord  and 
satlafaction,  and  is  a  settlement  of  the  claims 
between  the  two  parties.  In  other  states  tt 
has  been  held  that  where  a  debtor  sends  a 
certain  sum  in  full  satisfaction  of  an  un- 
liquidated demand,  and  tbe  creditor  accepts 
and  retains  the  money,  bis  dalm  is  canceled, 
and  BO  protest,  declaration,  or  denial  on  his 
part,  so  long  as  the  condition  is  insisted  on 
by  the  debtor,  can  vary  the  result.  Elliott 
on  C!ontracts,  |  2078;  Hamilton  v.  Stewart, 
105  Ga.  300,  31  S.  E.  184;  Hull  v.  Johnson, 
22  S.  I.  66,  46  Atl.  182;  Wilson  y.  WUson, 
49  Ind.  App.  109,  96  N.  B.  791;  roller  v, 
Kemp,  138  N.  T.  231,  83  N.  B.  1034.  20  L.  B. 
A.  785. 

In  tbe  New  TorK  case,  last  dted.  It  was 
said: 

"It  is  of  no  significance  in  this  case  that  the 
remittance  was  by  check.  Both  parties  treated 
it  as  money,  and  upon  the  receipt  of  this  letter 
the  plaintiff  had  but  a  single  alternative  pre- 
sented for  biM  action— the  prompt  restoration  of 
the  money  to  his  debtor  or  tbe  complete  extin- 
guishment of  the  debt  by  its  retention.  The  ten- 
der and  the  conditiaii  could  not  be  dissevered. 
Tlie  one  coold  not  be  taken  and  the  other  re- 
jected. The  acceptance  of  the  money  involved 
the  acceptance  of  the  condition,  and  the  law  wiU 
not  permit  any  other  inference  to  be  drawn 
from  the  transaction.  Under  such  circumstanc- 
es the  assent  of  the  creditor  to  the  terms  pro- 
posed by  the  debtor  will  be  implied,  and  no 
words  of  protest  can  affect  the  legal  quality  of 
hU  act" 

The  condition  clearly  expressed  in  the  let- 
ters accompanying  the  statements  and  checks 
was  tliat  acceptance  would  be  full  payment 
In  the  first  letter  appellants  said: 

"We  are  inclosing  statement  to  cover  every- 
thing shipped  by  you,  except  the  one  car  of  wcuc 
seconds  which  was  consigned,  and  on  which  we 
had  no  report  •  *  •  We  trust  that  you  will 
find  the  statement  correct  in  every  way.  If  not, 
please  advise." 

He  did  not  advise. 

In  the  second  letter  was  the  statement  as 
to  the  car  of  "wax  seconds,"  and  In  that  let- 
ter It  was  said: 
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"Hils,  we  bellere,  setUea  wltb  yon  in  full,  and 
we  wonld  lequest  &at  yon  ingtract  the  bank 
to  rekase  the  |1,000  deposited  to  gnarantee  ful- 
fillment of  onr  contract  with  you." 

It  Is  suggestlye  that  anpeUee,  directly  after 
tbe  time  he  cashed  the  checks,  made  no  ob- 
jection whatever  to  the  dtiarge  for  oommls- 
sions ;  his  only  objection  was  that  appellants 
had  not  been  at  their  ofOce,  so  he  could  de- 
liver certain  onions  to  them.  The  statements 
sent  with  the  checks  showed  the  deduction 
of  11  cents  per  crate  as  commissions,  but 
no  objections  were  urged  to  that  charge. 
The  law  as  herein  set  forth  la  sustained  by 
Texas  dedslons.  Stetson  v.  Dodson,  lOB  S. 
W.  686;  Hunt  v.  Ogden,  58  Tex.  Civ.  App. 
443,  126  S.  W.  386;  HoUlnger  ▼.  Granite 
Co.,  173  S.  W.  603. 

Under  our  view  ot  tbe  case,  it  becomes 
unnecessary  to  dIscuAs  the  different  assign- 
ments of  error.  The  matter  we  have  con- 
sidered is  fully  decisive  of  the  case. 

The  Judgment  is  reversed,  and  Judgment 
here  rendered,  that  appellee  recover  nothing 
by  his  suit  and  pay  all  costs  In  this  behalf 
expended. 


SOHUI/Z  et  al.  V.  DAVIS,  County  Judge,  et  aL 
(No.  6094.) 

(Court  of  Civil  Appeals  of  Texas.    San  Astonlo. 

Nov.  27,  1&1&    Rehearing  Denied 

Jan.  8.  1910.) 

1.  Afpxai,  a:«d  Ebbob  Q=3773(4)— FAiiiUBX  to 

FiLie  BbIBTO— PUEA  fob  AlTIBItARCH— FON- 
DAMBRTAL  B<BBOB. 

On  appellee's  plea  for  affirmance  of  Judff> 
ment.  Court  of  Civil  Appeals  is  required  to 
seardt  the  record  for  fundamental  error,  and  a 
rnling  sustaining  exoeptiona  to  a  petition  and 
dismissing  action,  which  in  effect  ia  a  ruling 
that  petition  states  no  cause  of  action,  if  error, 
is  fundamental  error. 

2.  ScnooLs  AND  School  Dibtbicts  «=>39— 
Cbanoino  Dibtbicts— Sxtfxbvisobt  Powbb 
or  CouBTs. 

AcU  34tb  Leg.  c.  36,  |  4a  (Vernon's  Ann. 
Civ.  St  Snpp.  1918,  art  2749d),  gives  district 
courts  supervisory  control  of  action  of  board  of 
county  school  trustees  in  creating  and  changing 
school  districts,  which  control  will  be  exercised 
to  prevent  or  correct  their  action  only  when 
they  have  exercised  that  power  in  a  harsh  and 
arbitrary  manner  amounting  to  an  abuse  of  dis- 
cretion. 

3.  SCHOOIA    AND    SCHOOI.    DiSTBICTS    ^3»20— 

CoNTBOL  or  Schools— SuPKBTisoBT  Powbb 

or  CoUBTS. 
Acts  34th  Leg.  c.  86,  8  4a  (Vernon's  Ann. 
Civ.  St  Supp.  1918,  art.  2749d),  does  not  give 
district  courts  supervisory  control  of  manage- 
ment or  abolition  of  elementary  schools  within 
established  districts,  nor  of  establishment  or 
maintenance  of  rural  high  schools ;  such  duties, 
under  the  law,  resting  on  district  school  trus- 


tees, with  successive  appeals  to  county  trustees, 
to  state  superint«idant  of  public  instraction, 
and  to  state  board  of  edaeation. 

4.  Schools  and  School  Distbicts  «=339— Di- 
vision or  Distbict  Actiow. 

In  suit  to  require  eounty  school  trustees  to 
divide  a  school  district,  where  it  was  alleged 
that  the  two-mill  tax  was  sufficient  to  maintain 
botii  elementary  seliools  in  district  without  a 
division,  allegations  tliat  maintenanoe  tax  rate 
was  to  be  raised,  or  the  fact  that  one  elementary 
school  had  the  money  and  the  other  the  childreo, 
was  no  reason  for  a  division. 

5.  Schools  and  School  Dibtbiotb  ^s>Xv«>— 
Tax»»— IsoBBASK  or  RsvKirinc. 

That  one  of  the  two  elententary  aehools  in  • 
district  needed  repairs  and  ornamentation  justi- 
fied an  increase  of  the  revenue  from  the  district 
within  the  legal  limits. 

6.  BoHoouB  AND  School  Distbioxb  «ss>34— 
Division  or  DmBior— Gbodhds— DiaqBi- 
TioN  or  Tbustxeb. 

Neither  the  fact  that  rural  high  school  in 
part  of  a  district  would  enhance  values  and 
trade  of  that  part  nor  that  children  of  other 
part  could  not  attend  high  school,  nor  that  ma- 
jority of  school  trustees  would  be  elected  by  ma- 
jority of  district  voters,  tended  to  show  tbit 
trustees'  refusal  to  divide  district  was  an  abase 
of  power. 

7.  ScHoous  AND  School  Dibtbicts  «a>39— Di- 
vision or  Distbict— JcDiciAL  Sdpxbtibion. 

Without  an  allegation,  in  suit  to  reqnirp 
trustees  to  divide  a  district,  that  any  official 
action  was  being  taken  to  Lnaugurate  a  system 
of  transportation  in  a  school  district  it  conld 
not  be  anticipated  that  officials  might  attempt 
a  wrongful  act  where,  if  attempted,  a  division 
of  district  was  not  tlte  remedy. 

8.  Schools  and  School  Dibtbicts  «s>34— Di- 
vision or  DiBTBicT— DiacBBTiow  or  Tbcb- 
tees — ^Abuse. 

That  the  surplus  of  three-fifths  of  the  taxes 
in  part  of  a  district  would  be  used  for  l>enelit 
of  the  three-fourths  of  the  children  in  another 
part  thereof  would  not  indicate  any  abuse  of 
power  by  board  of  county  trustee*  in  refusinc 
to  divide  district 

Appeal  from  District  Court,  Bexar  County. 

Suit  by  M.  Schulz  and  others  against  J.  R. 
Davis,  County  Judge,  and  others.     Special     ' 
exceptions  to  petition  sustained  and  cause 
dismissed,  and  plaintiffs  appeaL     Affirmed,     i 

See,  also,  196  S.  W.  727.  | 

Chambers  &  Watson  and  D.  A.  McAskill, 
all  of  San  Antonio,  for  appellants. 

Lewrlgbt  ft  Douglas,  of  San  Antonio,  for 
appellees. 

SWBA^INOEN,  J.  By  this  snit  the  super- 
visory control  given  the  district  court  is  in- 
voked by  M.  Schulz,  A.  W.  Stretch,  Adolpb 
Lambrecht,  O.  J.  Weller,  and  Albert  Woess- 
ner  to  require  the  Bexar  county  school  tru.«- 
tees  to  change  tUe  lines  of  school  district  No. 


»For  oUi«r  cases  see  sam*  topic  and  KET-NUUBBR  In  all  Key-Numbared  DIsasU  and  ladezM 
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23  in  Bexar  connty,  Tex.,  in  rach  maimer  as 
will  create  a  new  scbool  district  out  of  the 
northern  end.  An  Injunction  is  also  sonj^t 
to  prevent  an  election  for  increasing  the 
special  school  tax  from  2  mills  to  5  mills, 
and  to  prevent  an  election  for  the  Issuance  of 
{15.000  of  bonds  with  which  to  erect  a  rural 
blgh  sdlool  vrithln  the  district,  at  Blmendorf . 
Tbe  parties  defendant,  who  are  appellees 
herein,  ere  J.  R.  Davis,  county  Judge ;  Jacob 
Itablola,  C.  X.  Qutseit^  Jacob  Klaus,  and  J. 
U.  Ckuvlngton,  county  ooaimissioners ;  the 
Bexar  county  school  board,  a  corporation ;  O. 
U.  Carter,  president  of  said  coonty  sdiool 
board ;  T.  B.  Applewhite,  August  Uebe,  T.  P.. 
Dashlell,  and  H.  IQ.  Beck,  members*  of  sold 
Bexar  county  sdiool  board;  P.  F.  Stewart, 
secretary  of  said  county  school  board ;  K.  J. 
Smith,  Fred  Gotarl,  and  A.  F.  Jacobs,  trus- 
tees of  said  school  district  No.  23;  H.  W. 
Ball,  appointed  by  thie  county  Judge  and  com- 
missioners' court  of  Bexar  county  to  hold  an 
«lectlon  for  increased  special  school  tax  in 
said  school  district  No.  23 ;  and  J.  C.  Schnlz, 
appointed  by  said  county  Judge  and  commis- 
sioners to  hold  election  in  said  district  No. 
23,  for  Issuance  of  high  school  bonds  for  the 
purpose  ot  erecting  a  rural  high  school  at 
Klmendorf  in  said  school  district  No.  23; 
and  John  W.  Tobin — all  of  Bexar  county, 
Tex. 

The  trial  court  sustained  eight  special  ex- 
ceptions to  the  petition,  and  refusing  to  hear 
testimony  in  support  of  those  allegations,  ex- 
ceptions to  which  had  been  overruled,  dls- 
luissed  the  causa 

[1]  The  eftect  of  this  ruling  of  the  trial 
court  was  to  decree  that  tbe  petition  stated 
no  cause  of  action.  If  the  objections  to  the 
consideration  of  appellants'  assignments  be 
sustained,  still  we  are  required  by  appellees' 
plea  for  an  affirmance  of  the  Judgment  to  re- 
view the  record  for  fundamental  error,  and 
If  the  TaUng  of  the  court,  to  the  effect  that 
tbe  petition  stated  no  cause  of  action,  was 
error,  tbe  error  is  fundamental.  Blshworth 
v.  Moss,  159  8.  W.  122. 

The  petition  alleges  that  on  the  1st  day  of 
January,  1917,  there  existed  a  lawful  and 
duly  constituted  and  existing  common  school 
district  known  as  "common  school  district 
No.  23"  of  Bexar  county,  Tex.,  containing  an 
area  of  more  than  24  square  miles,  in  all 
things  legal  and  valid.  The  petition  alleges 
that  two  elementary  schools  are  maintained 
in  the  district,  one  in  the  southern  end  of  tlie 
district,  at  Elmendorf,  the  other  in  the  north- 
em  end,  known  as  the  Tablito  school;  and 
that  tbere  is  ample  valuation  in  the  district 
to  maintain  the  two  schools ;  and  that  these 
two  schools  are  convenient  for  school  pur- 
poses of  the  district,  though!  the  Tablito 
schoolbonse  is  in  need  of  repair  and  orna- 
mentation. It  Is  alleged  that  one-fourth  of 
tbe  school  dilldren  of  the  district  attend  the 
Tablito  school  and  three-fourths  the  Elmen- 


dorf school,  and  that  three-fifths  of  the  main- 
tenance taxes  are  paid  by  the  Tablito  neigh- 
borhood inhabitants  and  two-flfths  by  those 
near  Mmeodorf .  It  Is  alleged  that  the  refus- 
al of  tha  board  of  county  school  trustees  to 
divide  district  23  was  an  arbitrary  exercise 
of  power  and  an  abuse  of  discretion.  Tbe 
facta  alleged  In  support  of  this  conclusion  of 
the  pleader  are  that  the  district  Is  about 
seven  miles  long  and  that  the  school  children 
living  In  the  northern  end  of  the  district  are 
unable  to  travel  to  the  southern  end  to  attend 
school  because  of  the  distance,  the  mud,  and 
swollen  streams  when  it  rains,  the  cold  when 
it  freeses,  and  the  sand  encountered  after 
leaving  the  northern  end  of  the  district  The 
petition  alleges  no  facta  that  require  the 
chlldreo  of  tbe  northern  end  to  attend  the 
school  in  the  southern  end,  save  that  in  the 
opinion  of  the  pleader  the  elementary  school 
In  the  Tablito  school  will  be  abolished.  It 
is  alleged  that,  if  the  district  is  bonded  for  a 
rural  high  school,  no  division  can  be  had. 
There  is  an  allegation  that  th«  construction 
ot  a  building  for  and  the  maintenance  of  a 
rural  high  school,  as  is  contemplated,  will  re* 
quire  such  a  proportion  of  tbe  revenUes  that 
the  Tablito  elementary  school  cannot  be  main- 
tained. The  inconvenience  and  inadvlsabillty 
of  a  rural  high  school  is  alleged.  The  ex- 
pease  and  insufficiency  of  a  possible  system 
of  transportaaon  Is  alleged  in  consideratde 
detail.  It  is  also  alleged  that,  of  the  $15,000 
proposed  to  be  obtained  from  high  school 
bonds,  96,000  will  come  from  property  owner^ 
in  tbe  northern  ead.  These  are  substantially 
tbe  allegations  r^evant  to  wrongs  of  appel- 
lants and  to  tbe  relief  aougUt,  culled  from 
the  voluminous  petition. 

[2,  ]]  As  we  understand  the  statute  enacted 
by  the  34th  Legislature,  a  36,  p.  68,  |  4a  (Ver- 
non's Ann.  Oiv.  St.  Supp.  1918,  art  2749d), 
the  district  court  Is  given  the  supervisory 
control  of  the  actions  of  the  board  of  county 
school  trustees  in  creating,  changing,  and 
modifying  school  districts.  This  supervisory 
control  will  be  exercised  by  the  courts  to 
prevent  or  correct  the  action  of  the  county 
school  trustees  only  when  the  county  school 
tiiutees  have  exercised  their  power  of  dis- 
tricting in  a  harsh  and  arbitrary  manner 
that  amounts  to  an  abuse  of  discretion.  Mc- 
LaughUn  v.  Smith.  105  Tex.  383,  148  S.  W. 
288;  McLaughlin  v.  Smith,  140  S.  W.  248; 
\anear  v.  McVea,  186  8.  W.  1049;  Collin 
Obunty  School  Trustees  v.  Stitf,  190  S.  W.  216 ; 
Price  V.  School  Trustees,  192  S.  W.  1140.  The 
section  4a  of  the  statute  does  not  authorise 
the  courts  to  exercise  a  supervisory  control 
of  the  management,  establishment,  or  abol- 
ishment of  the  elementary  schools  within  es- 
tablished districts,  nor  of  the  establishment 
or  maintenance  and  management  of  rural 
high  schools.  All  these  duties  are  by  the 
law  required  of  the  district  school  trustees. 
With  an  appeal  to  the  county  sdiool  trus- 
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tees,  tfaence  to  the  state  superintendrat  of 
public  Instruction,  thence  to  the  state  board 
of  education.  If  It  were  alleged  that  i^dal 
action  was  being  taken  or  had  been  taken  to 
abolish  the  Tabllto  riementary  school  and  to 
nse  the  reyenue  for  the  rural  high  school 
such  allegations  would  not  tend  to  show  that 
the  county  school  trustees  abased  th^  power 
by  the  refusal  to  subdivide  the  district  Such 
facts  could  mean  only  that  the  management 
oi  the  schools  within  the  district  was  detri- 
mental, to  correct  which  there  Is  a  remedy 
provided  by  the  statute,  by  appeal  to  the 
state  board  of  education.  This  mismanage- 
ment could  be  corrected  without  a  division  of 
the  district  The  facts  alleged,  that  the  Tab- 
llto school  will  be  abolished  and  that  the 
children  cannot  travel  seven  miles  to  Elmea- 
dorf  because  of  distance  and  obstructlong, 
have  no  bearing  upon  the  refusal  to  divide 
the  district 

[4]  It  Is  alleged  that  a  2-mm  tax  Is  suffi- 
cient to  maintain  both  the  Tabllto  and  El- 
mendorf  elementary  schools  even  without  a 
division  of  the  district.  The  allegation  that 
this  maintenance  tax  rate  Is  to  be  raised  to 
B  mills 'does  not  lessen  the  resources  for  two 
tiementary  schools.  There  are  children  and 
money  enough  in  the  district  undivided,  tor 
the  two  elementary  8cho<d8.  The  fb.et  that 
Tabllto  has  the  money  and  ESmendorf  the 
(diUdroi  Is  no  reason  for  a  division. 

If  the  petition  alleged  facts  that  tended  to 
show  that  the  refusal  to  divide  the  district 
'was  such  an  arbitrary,  harsh  action  of  the 
board  of  county  sdiool  trustees  as  to  amount 
to  a  wlUfnl  abuse  of  the  power,  then  in  that 
event  the  allegation  that  official  action  was 
being  taken  to  Incumber  the  district  with 
bonds  would  justify'  the  granting  of  an  in- 
juncUon,  because  the  division  of  a  bonded 
scho<d  district  is  forbidden  by  the  statute. 
But  in  the  present  action  no  facts  are  alleged 
that  tend  to  show  any  abuse  of  discretion  by 
the  board  in  its  refusal  to  divide  the  district 
tiHice  there  Is  no  ground  for  the  ancillary  re- 
lief by  injunction. 

[I]  No  facts  are  alleged  that  would  Justify 
an  order  to  restrain  an  election  to  increase 
the  revenue  from  the  district  within  the  legal 
limitation  of  6  mills.  On  the  contrary,  the 
fact  that  the  Tabllto  school  needs  repairs 
and  omaraentatlon  justifies  the  increasa 

[I]  Neither  the  fact  that  a  rural  high 
school  In  Elmendorf  will  enhance  the  values 
and  enlarge  the  trade  in  that  town,  nor  the 
fact  that  the  children  of  the  northern  end  of 
the  district  cannot  attend  the  high  school, 
nor  the  fact  that  the  majority  of  the  district 
school  trustees  will  be  elected  by  the  major- 
ity of  the  voters  of  the  district  can  be  con- 
sidered as  allegations  tending  to  show  that 
the  refusal  to  divide  the  district  was  an 
abuse  of  power.  The  first  assault  made  upon 
the  common  school  system  was  that  the  un- 


fortunate childless  property  owner  would  be 
forced  to  pay  for  die  educatlmi  of  the  chil- 
dren of  the  more  fortunate  penniless  parents ; 
but  this  contention  did  not  prevalL 

[7]  Tbe  imaginary  system  of  transporta- 
tion, upon  schedules  whldi  tlie  Tabllto  ndgh- 
borhoad  children  are  said  to  be  unable  to 
meet  because  of  speed  or  lack  of  speed,  is 
purely  hypothetical,  for  it  is  not  alleged  that 
any  official  action  is  being  inaugurated  for 
such  system.  Id  tite  absence  of  an  allegatioa 
that  sudi  action  has  been  taken,  it  cannot  be 
anticipated  that  (^dals  might  attempt  a 
wrongfol  act;  but  oven  if  attempted,  there 
la  a  remedy,  as  heretofore  indicated.  A  divi- 
sion of 'the  district  is  not  One  remedy. 

[t]  It  appears  from  the  petttton  that  the 
petitioners  are  sorely  displeased  to  have  the 
surplus  of  their  three-flftba  of  the  taxes  used 
for  the  lieneflt  ot  the  tbree-foortbs  of  Oie 
diildren  that  are  not  Uieirs.  Sncb  foots,  as 
well  as  all  other  f&cts,  alleged,  fall  to  in- 
dicate any  alrase  of  power  by  tbe  board  of 
county  trustees  in  its  refusal  to  divide  tbe 
district,  and  hence  fail  to  show  any  cause 
for  a  division,  or  for  an  tnjunctloik  restrain- 
ing the  bond  election,  and  the  iietltlon  wholly 
falls  to  show  any  justification  for  an  order 
restraining  tbe  vote  for  increase  of  tbe  main- 
tenance tax. 

The  judgment  is  affirmed. 


STATE  T.  HUNT.    (No.  1978.) 

(Court  of  CMvil  Appeala  of  Texas.    Tezarkaoa. 

Oct  31,  1918.    Rehearing  Denied 

Nov.  7,  1918.) 

1.  Taxation    «aE)637— Dbubquxitt   Taxes- 

PaocKKDiNas  roB  Jvaotatm  —  CoNsmoK 

PBBCSDXnT. 

Under  Acts  34th  I«g.  c.  147,  |  1  (Yemon'i 
Ann.  Civ.  St  Supp.  1918,  art  7687a),  the  tax 
coUector  must  mail  to  tbe  address  of  the  record 
owner  of  land  which  was  delinquent  a  notic« 
showing  tbe  amount  of  taxes  appearing  delin- 
quent according  to  the  records  before  the  state 
can  maintain  an  action  to  recover  such  tazet. 

2.  Taxation  «s>637  —  Deunquxnt  Taxes  — 
Recovebt— Notice  as  Pbbbxquisitk. 

Under  Acts  34th  Leg.  c.  147,  {  2  (Ver- 
non's Ann.  Civ.  St  Supp.  1918,  art.  7687b),  At- 
claring  that  it  shall  be  the  duty  of  tax  col- 
lectors to  rely  on  the  delinquent  tax  record.  H 
is  sufficient  for  tax  collector,  in  mailing  notitv 
of  delinqnent  taxes,  to  send  notice  to  one  wl" 
appeared  to  be  owner  of  land  in  delinquent  rec- 
ords, and  it  is  no  defense,  in  action  to  recover 
Buch  delinquent  taxes  from  one  who  suhs.-- 
quently  became  owner  of  land,  that  his  title 
appeared  upon  county  records. 

3.  Taxation  «sa>eoi— Lxenb. 

The  general  rule  is  that  taxes  are  never  a 
lien  on  property,  unless  expressly  made  so. 
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4.  Taxatioit  «a»80T  —  Pou.  ard  PiBBoirAi. 
Fbotebtx  Tax— Lmr  or  Rkaltt. 
Under  Const,  art.  8,  |  16,  and  Yemon'i 
forles'  Ann.  Cir.  St.  1914,  art.  7628,  poll  taxea 
and  personal  property  taxes  do  not  become 
a  lien  on  the  r«al  property  of  the  person 
apiiiiBt  -whom  thej  were  assessed,  and  cannot 
be  enforced  against  a  subsequent  grantee  of 
foch  property. 

Appeal  from  District  Court,  Cass  Ooonty. 

Action  by  the  State  of  Texas  against  Goode 
Hunt  From  a  Jadgment  fOr  defendant, 
plaintitr  appeals.  BeTeraed  and  Temanded, 
with  Instructions. 

This  was  a  snlt  by  the  state  of  Texas  to 
recover  of  appellee  $20.46,  alleged  to  be  the 
amount  of  taxes,  together  with  interest  and 
penalties  thereon,  and  costs,  assessed  against 
Bill  Williams  for  the  year  1B88,  and  against 
Rachael  WllUama  for  the  year  1893,  and  to 
foreclose  a  lien  to  secure  said  taxes,  Inter- 
est, penalties,  and  costs,  assessed  against  60 
acres  of  the  D.  Dyer  surrey  In  Oass  county, 
owned  by  said  Bill  Williams  and  Radiael 
Williams  in  1888  and  1883,  and  conveyed  by 
them  to  app^ee  in  1908. 

BYom  findings  made  by  Ote  trial  eonrt  it 
appears  that  $8.60  of  the  amount  sued  for 
represented  poll  taxes  assessed  against  the 
Williamses  for  the  years  1888  and  1893,  $1 
thereof  represented  taxes  assessed  ag^st 
them  as  the  owners  during  said  years  of  cer- 
tain personal  property,  and  $4.46  thereof  rep- 
resented taxes  for  said  years  assessed  against 
them  as  the  owners  of  said  60  acres  of  land. 
rhe  remainder  of  the  amount  sued  for  rep- 
resented interest  and  penalties  oa  aaid  taxes 
md  costs,  which  the  state  asserted  it  was 
intltled  to  recover. 

Other  findings  made  by  said  court  were, 
looting  from  the  record: 

<1)  "That  the  60  acres  of  land  upon  which 
jlaintiff  is  seeking  to  forecloBe  a  tax  lien  was 
esaUy  assessed  against  Bill  Williama  for  the 
rear  1888  and  against  Rachael  Williams  for  the 
'ear  1888;  that  said  parties  failed  to  pay  the 
axes  for  each  of  said  years,  and  the  same 
vent  delinquent  and  was  regularly  reported  de- 
inqnent  far  each  of  said  years;  that  every- 
hing  in  regard  to  assessing,  rendering,  listing, 
ecording,  and  reporting  was  regularly  done, 
nd  as  required  by  law,  except  giving  the  requir- 
d  notice  of  the  delinquency  of  said  land." 

(2)  "That  Goode  Hunt  acquired  said  50  acres 
f  land  by  a  deed  from  said  Bill  Williams  and 
tachael  Williams,  dated  February  24,  1903, 
nd  duly  recorded  in  the  county  clerk's  office, 
^ass  county,  on  March  8,  1903,  and  that  said 
lunt  has  paid  aU  taxes  on  said  land  for  each 
nd  every  year  since  he  purchased  the  same,, 
nd  has  occupied  the  same  all  of  said  time." 

(3)  "That  the  tax  collector  of  Cass  county- 
e'wr  gave  Goode  Hunt  any  notice  of  the  de- 
nquency  of  his  said  land  for  taxes,  but  in  due 
me  mailed '  a  notice  of  such  delingnency  to 
:U1  Williams  and  Rachael  Williams,  who  owned 


the  land  when  it  went  deUnqaent  for  the  years 
1888  and  1888." 

(4)  "lliat  Cass  oonnty  has  a  population  of 
less  than  60,000  inhabitants." 

Having  fonnd  facts  as  stated,  the  trial 
court  condnded  as  matter  of  law: 

(1)  "That  the  giving  of  the  notice  by  the  tax 
collector  to  the  record  owner  of  delinquent 
lands  by  the  Ist  day  of  &Iay,  1916,  as  provided 
by  the  Laws  of  the  34th  Legislature,  was  a  con- 
dition precedent  to  the  bringing  of  a  suit  by 
the  state,  and  collector  of  taxes  for  Cass  coun- 
ty having  failed  to  give  such  notice  to  said  de- 
fendant Ooode  Hunt,  the  record  owner  of  the 
land,  the  plaintUf  cannot  maintain  this  suit." 

(2)  "Tliat  the  state  has  no  Uen  on  land  which 
has  gone  delinquent  for  poll  taxes,  nor  for  tax- 
es due  by  the  delinquent  on  personal  property." 

In  conformity  to  tlie  oonGtasioiis  readied 
by  him,  the  trial  conrt  rendered  Judgment 
that  appellant  take  nothing  by  its  suit 
against  appellee.  Thereupon  the  state  prose- 
cuted this  appeal. 

Blmer  L.  Lincoln,  of  linden,  for  the  State. 
O'Neal  &  Allday,  of  Atlanta,  for  appellee. 

WILLSON,  C.  J.  (after  stating  the  facts  as 
above).  [1, 2]  Sectl4»  1  of  Act  April  3,  1916 
(Gen.  Laws,  p.  260,  c.  147  [Vernon's  Ann.  Civ. 
St  Supp.  1918,  art.  7687a]),  made  it  the  duty 
of  the  tax  collector  of  Class  county,  not  later 
than  May  1,  1016,  to  mail  to  the  address  of 
the  "record  owner"  of  the  50  acres  of  land 
referred  to  in  the  statement  above  "a  no- 
tice showing  the  amount  of  taxes  appearing 
delinquent  or  past  due  and  unpaid  against" 
said  land,  according  to  the  delinquent  tax 
records  of  said  county  on  file  in  his  office. 
We  agree  with  the  trial  court  that  a  dis- 
charge by  the  tax  collector  of  the  duty  thus 
imposed  upon  him  was  a  prerequisite  to  the 
existence  of  a  right  in  the  state  to  maintain 
its  suit  against  appellee.  State  v.  Seidell, 
194  S.  Wl  1118.  But  we  do  not  agree  that  it 
did  not  appear  that  the  tax  collector  had  not 
dlsdiarged  the  duty.  The  conclusion  of  the 
trial  court  that  it  did  not  so  appear  was 
predicated  on  his  finding  that  the  Williamses 
were  not  the  "record  owners"  of  the  land 
within  t&e  meaning  of  the  act.  We  think 
they  were,  and  that  the  tax  collector  com- 
piled with  the  requirement  of  the  law  when 
be  mailed  notices  to  them  as  found  by  the 
trial  court  As  we  view  it,  there  is  nothing 
in  the  language  of  the  act  which  Indicates 
that  the  Legislature  meant  by  "record  owner" 
the  owner  as  shown  by  the  deed  records  of 
the  county,  and  not  the  owner  as  shown  by 
the  tax  collector's  records.  On  the  contrary, 
we  think  the  declaration  In  section  2  of  the 
act  (Vernon's  Ann.  Civ.  St  Supp.  1918,  art 
7687b)  that  "in  making  up  the  notices  •  •  • 
provided  for  In  section  1  of  this  act  It  shall 
be  the  duty  of  the  tax  collectors  of  the  vari- 
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ous  coDnties  In  the  state  to  rely  upon  the  de- 
linquent tax  records"  compiled  as  specified, 
and  the  proTlslon  In  the  said  section  2  that, 
"to  enable  the  tax  collector  to  comply  with 
the  provisions  of  section  1  of  this  act,  it  shall 
be  the  duty  of  the  tax  assessors  of  the  vari- 
ous counties  of  the  state  to  hereafter  enter 
the  post  office  address  of  eadi  and  every  tax- 
payer after  his  name  on  the  tax  r«lls"  in- 
dicate tliat  the  Legislature  meant  by  "record 
owner,"  as  used  in  section  1,  the  owner  as 
shown  by  the  delinquent  tax  records  kept  In 
the  tax  collector's  office.  Therefore  we  are 
of  opinion  the  trial  court  erred  when  he  con- 
cluded that  the  state  was  not  entitled  to 
maintain  the  suit  agfainst  appellee  so  far  as  it 
was  for  the  taxes  assessed  against  the  60 
acres  of  land,  together  with  interest  and  pen- 
alties which  accrued  thereon,  and  costs,  and 
ao  t&T  as  it  was  to  foreclose  a  lien  on  the 
said  land  existing  to  secure  the  payment  of 
same; 

[3,4]  But  we  agree  with  the  trial  court 
that  the  state  did  not  have  a  lien  on  the 
land  to  secure  the  payment  of  either  the  poll 
taxes  assessed  against  the  Williamses  or  the 
taxes  assessed  against  them  on  account  of 
their  ownersliip  of  personal  property.  The 
general  rule  is  that  taxes  are  never  a  Men 
on  pr(^>erty  unless  expressly  made  so.  2 
Cooley,  Tax'n,  p.  865.  The  Hen  created  by 
section  15  of  article  8  of  the  Constitution  up- 
on "landed  property"  is  only  for  taxes  assess- 
ed against  such  property;  and  so  of  the  lien 
upon  real  property  provided  for  by  article 
7528,  Vernon's  Statutes. 

The  judgment  will  be  reversed,  and  the 
cause  remanded,  with  instructions  to  the 
court  bdow  to  ascertain  the  amount  unpaid 
of  the  taxes  assessed  against  the  50  acres  of 
land  for  the  years  1888  and  1898,  together 
with  the  interest  and  penalties  which  have 
accrued  on  same,  and  the  costs,  and,  havltig 
done  so,  to  render  judgment  for  the  amount, 
and  foreclosing  the  Hen  on  said  land  in  favor 
of  the  state,  and  directing  the  sale  thereof  to 
ratlsfy  such  taxes,  interest,  penalties,  and 
costs. 


WILKINSON  et  al.  ▼.  LYON  et  at.    (No.  9064.) 

(Oonrt  of  Civil  Appeals  of  Texas.    Ft.  Wortk. 

Oct.  19,  1918.     On  Rehearing, 

Dec.  21, 1918.) 

1.  STATTmis  «3»107(9,  122(1)  —  TiTU  — 
Schools. 
Acts  34th  Leg.  c.  30,  relating  to  public  free 
schools  of  state,  lield  not  violative  of  Const, 
art.  8,  I  35,  when  Uberally  construed,  as  relat- 
ing to  subject  not  expressed  in  title,  or  as  em- 
bracing two  subjects  in  the  same  act,  sections 
3  and  4a  (Vernon's  Ann.  Civ.  St.  Supp.  1918, 
arts.  2749b,  2749d)  being  germane  to  general 
purpose  of  act 


2.  SOHOOLS  AND   SCHOOL  DI8TBICIS  ^»39  - 

C0N8OUDATIOR  OF  Dismots— iN/mfcnox. 
Under  Acts  S4tli  Leg.  c.  36, 1  4a  (Vemon'i 
Ann.  Civ.  8t  Supp.  1918,  art.  2740d),  giving 
courts  general  supervisory  control  over  creat- 
ing and  changing  school  districts,  district  court 
held  to  have  jntisdiction  to  hear  and  determine 
issues  presented  in  petition  of  plaintiffs  suiuj 
to  enjoin  consolidation  of  school  districts  for 
high  school  advantages,  notwithstanding  sectios 
10  (article  2749h)  providing  for  appeals. 

8.  Schools  and  School  Dibtbictb  &»3S  — 
Consolidation  of  Distbicts— Injunctios. 
Petition  to  enjoin  consolidation  of  sdiool 
districts  for  purpose  of  high  school  advantages 
held  to  allege  facts  as  to  inaccessibility  of  pro- 
posed high  school  building  to  plaintiffs'  children, 
and  as  to  assessment  of  their  property  to  pay 
bonds,  justifying  relief  sought. 

4.  Injunction  «=»122— Vebhication  or  Pe- 
tition— Statdtc 

In  injunction  suit  by  several  plaintilfs,  ver- 
ification of  petition  on'  information  and  belief 
by  one  of  tbem  was  not  compliance  with  Ver- 
non's Sayies'  Ann.  Civ.  St  1914,  art  4649,  re- 
quiting verifk»tion  of  petition  for  injnnctiog 
by  affidavit 

5.  Injunction  «=9l22— Vebifioatior  of  Pe- 
tition—Waivbb. 

Verification  of  petition  for  injunction  on  in- 
formation and  belief,  defective  under  Vemon's 
Sayies'  Ann.  Civ.  St.  1914,  art  4649,  heU 
waived  by  defendant  appellants,  wAo  addressed 
no  special  exception  to  petition,  but  relied  sole- 
ly on  general  demurrer  and  lack  of  jurisdic- 
tion, complaining  of  improper  verification  only 
in  Court  of  Civil  Appeals. 

Appeal  from  District  Court,  Tonng  County ; 
Wm.  N.  Bonner,  Judge. 

Suit  by  Earl  Wilkinson  and  others  against 
D.  K.  Lyon  and  others.  From  an  order  deny- 
ing prayer  for  temporary  injunction,  plain- 
tiffs appeal.    Reversed  and  remanded. 

Marshall  &  King,  of  Graham,  for  appd- 
lauts. 
Kay  &  Akin,  of  Wichita  Falla,  for  ant^ees. 

DUNKLIN.  J.  Barl  Wilkinson,  Boy  WU- 
kinsoo,  and  J.  J.  Hayman,  resident  citizens 
of  Young  county,  instituted  this  snlt  In  the 
district  court  of  that  county  against  the  conn- 
ty  school  trustees,  county  judge,  and  otfaw 
members  of  the  commlsslonera'  court,  and 
the  tax  assessor  and  the  tax  collector  of  the 
county,  to  restrain  the  sdiool  trustees  trom 
taking  any  further  steps  to  put  into  effect  aa 
order  made  by  thetn,  sitting  as  the  county 
school  board,  on  April  2,  1918,  conaolldating 
for  the  puri)ose  of  high  school  advantages 
two  school  districts  in  said  county  known  as 
"Proffltt  Common  School  District  No.  46,"  and 
"Tankersley  Common  School  District  No.  14." 
into  one  district  to  be  known  as  "Proffltt  Con- 
solidated Sdiool  District  No.  46" ;  to  restrain 
the  commissioners'  court  of  the  county  from 
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rnnvasslng  the  returns  ianfl  fledarlng  th«  r»- 
snlt  of  the-  election  held  tor  such  coosollda- 
tion;  and  to  restrain  the  asseflaor  aod  tax 
collector,  TeQ>ectlveIy,  from  aBsesBlng  and  c(^ 
leotlng  taxes  neceesary  to  discharge  the  bond- 
ed Indebtedness  which  will  be  fixed  upon 
property  situated  within  sold  consolidated 
district  In'  order  to  accomplish  the  purposes 
of  said  consolidation. 

The  prayer  tor  the  Issuance  of  a  temponny 
writ  of  Injunction  was  refused  by  the  dis- 
trict Judge  In  Tacatlon,  and  from  that  order 
plaintiffs  have  appealed. 

The  record  contains  the  conclusions  reach- 
ed by  the  trial  Judge  upon  the  hearing  for  a 
temporary  writ,  at  which  both  plalntUEs  and 
defendants  appeared.  A  general  demurrer 
and  a  special  exceptlOB  to  Uie  .Jurisdiction 
of  the  court  urged  by  the  deftedants  to  the 
petition  were  sustained,  and  for  that  reason 
alone  the  prayer  for  a  temporary  writ  was 
refused. 

By  section  2,  a  86,  Acts  34th  Leg.  enacted 
In  1915  (Vernon's  Ann.  Civ.  St  Supp.  1918, 
art  2748a),  It  is  provided  that: 

"The  general  management  and  control  of  the 
poblic  free  achoola  in  each  county  of  the  state 
shall  be  Teated  in  five  county  school  tmsteea 
elected  from  the  county." 

Section  3  oif  the  act  (article  2749b)  contains 
the  following  proTisions: 

"It  shall  be  the  duty  of  the  county  school 
tmstees  to  classify  the  schools  of  the  county  in 
accordance  with  such  regulations  as  may  be 
prescribed  by  the  state  enperintendent  of  pub- 
lic instruction  into  elementary  schools  and 
iiigh  schools  for  the  purpose  of  promoting  the 
efficiency  of  the  elementary  schools  and  of  es- 
tablishing and  promoting  high  schools  at  con- 
renient  and  stiitable  places.  In  classifying  the 
schools  and  in  establishing  high  scliools  the 
county  school  trustees  tbali  confer  and  advise 
with  the  eonnty  superintendent  of  public  in- 
stmctiom  and  the  school  trustees  of  escb  dis- 
trict at  interest,  and  shall  give  da«  regard  to 
schools  already  located,  to  the  distribution  of 
population,  and  to  the  advancement  in  their 
studies.  The  county  trustees  shall  not  so  class- 
ify any  school  as  to  deprive  any  child  of  scho- 
lastic age  of  its  right  to  receive  instruction  in 
the  grades  to  which  it  belongs  in  the  public 
school  of  the  district  in  wUeh  it  resides,  unless 
arraogmnents  are  mads  by  the  county  school 
trustees  for  the  said  child  to  attend  a  school 
of  proper  classification  free  of  charge  in  anoth- 
er district  wliich  is  within  reasonable  walking 
distance  of  the  home  of  said  child;  that  is,  a 
school  of  proper  classification  wliich  is  not 
more  than  three  miles  from  the  home  of  said 
child;  the  distance  to  be  computed  according  to 
the  route  or  road  commonly  traveled  in  going 
from  the  home  of  said  child  to  the  school  bnild- 
ing,  or  unless  the  county  school  trustees  shall 
arrange  for  the  free  transportation  daily  of 
said  child  to  and  from  the  school  of  proper 
classification,  in  which  case  the  expense  of  such 
transportation  shall  be  paid  for  by  the  district 
trustees  out  of  the  fimds  of  the  district  in 
which  the  child  actually  resides;  and  it  is 
hereby  made  the  duty  of  tb«  county  supertax 


tendent  of  public  'instructidn  and  of  the  county 
school  trustees  to  see  tliat  every  child  of  scbo- 
lastie  age  is  properly yprovided  for  as  herein 
required,  and  the  stats  superintendent  of  pub- 
lic instruction  is  hereby  directed  and  required 
to  transmit  definite  and  specific  instructions  to 
the  county  superintendent  of  public  instruction, 
the  county  school  trustees  and  the  district 
school  trustees  with  respect  to  the  proper  ob- 
servance and  administration  of  this  law,  to  the 
end  that  no  child  shall  be  deprived  of  its  right 
to  attend  sdioid." 

Section  4  (article  2749c>  of  the  act  Is,  In 
part,  as  follows: 

"The  county  school  tnutees  are  authorized 
to  ezerdse  the  authority  heretofore  vested  in 
the  county  commissioners'  court  with  respect 
to  subdividing  the  county  into  school  districts, 
and  to  making  changes  in  school  district  lines. 
•  •  *  The  cotmty  school  trustees  sliall  have 
authority  to  consolidate  two  or  more  common 
school  districts  into  a  larger  common  school 
district  where  a  majority  of  the  qualified  elec- 
tors of  each  common  school  district  at  inter- 
est shall  petition  the  county  school  trustees  for 
consolidation  in  order  that  a  hieh  school  may 
be  established  for  the  children  of  high  school 
advancement  in  the  common  school  districts 
so  consolidated." 

Sectton  4a  (article  2749d)  is  as  follows: 

"The  district  court  shsll  have  general  super- 
visory control  of  the  actions  of  the  county 
board  of  school  trustees  in  creatiug,  changing 
and  modifying  school  districts." 

Section  10  (article  2748h)  of  the  act  reads : 

"All  appeals  from  the  decisions  of  the  county 
superintendent  of  public  instruction  shall  lie 
to  the  county  school  trustees  and  from  the  said 
county  trustees  to  the  state  superintendent  of 
public  instruction,  and  thence  to  the  state  board 
of  education." 

As  shown  by  condnsloDs  of  law  appearing 
In  the  record  and  briefly  stated  here,  the  trial 
Judge  held: 

nrst  The  district  court  was  without  Ju- 
risdiction to  hear  and  determine  the  contro- 
versy until  plaintiffs  have  unsoccesslSuUjt 
exhausted  their  right  of  appeal  from  the  or- 
der of  the  board  of  county  school  trustees  to 
the  state  superintendent  of  puUic  Instmctioa 
and  thence  to  the  state  board  of  education  as 
provided  by  secticHi  10  of  the  act 

Second.  It  was  not  the  Intention  of  the 
Ijeglslature,  in  passing  the  act  referred  to^  to 
confer  Jurisdiction  on  tiie  district  court  tc 
jdetennine  such  controversies  when  that  court 
did  not  have  such  Jurisdiction  i»lor  thereta 

Third.  Section  4a  of  the  act  is  InsufiSdent 
to  confer  such  Jurisdiction  upon  the  district 
courts,  in  that  it  falls  to  specify  the  kind 
or  character  of  supervisory  control  such 
courts  can  exercise  over  the  action  of  the  coun- 
ty school  trustees;  does  not  provide  for  trial 
by  Jury;  does  not  amend  the  injunction  stat- 
utes; and  for  other  reasons  apparent  upon 
the  face  of  the  section  quoted. 

Fourth.    At  all  events  section  4a  of  the  act 
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Is  violative  of  sectloa  36,  art.  3,  of  onr  state 
Gonstltution  and  beDce  nnll  and  void  becanse 
It  relates  to  a  snbject  not  expressed  In  the 
title  to  the  act  and  becanae  two  subjects,  viz. 
the  jurisdiction  of  district  courts  and  gener- 
al school  laws,  issuance  of  jschool  bonds  and 
election  of  ofiScers  to  enforce  public  sdiool 
laws,  are  embraced  in  the  same  act 

[1]  The  title  to  the  act  is  very  long,  and 
we  will  not  attempt  to  quote  it  in  fulL  It 
contains  a  specific  reference  to  nearly  every 
provision  of  the  act  save  and  except  section 
4a,  but  In  the  beginning  It  recites  that  it  is 
"An  act  to  amend  chapter  26,  Acts  of  Regular 
Session  of  the  lAlrty-Seoond  Legislature, 
being  an  act  entitled  'An  act  to  provide  for 
the  establishmoit,  organization  and  control 
of  public  high  schools  In  the  common  school 
districts  of  Texas.'  "  This  language,  read  In 
the  light  of  the  rest  of  the  title,  indicates  the 
general  purpose  of  the  act,  and  It  cannot  be 
denied  that  the  provisions  of  section  4a,  giv- 
ing supervisory  control  over  the  action  of 
the  county  board  of  school  trustees  in  creat- 
ing, changing,  and  modifying  school  districts 
to  the  end  that  they  comply  with  the  require- 
ments of  section  3  of  the  act  in  that  respect, 
are  germane  thereto,  and  calculated  to  carry 
the  declared  object  into  effect  It  is  a  well- 
settled  rule  of  decisions  that  the  section  of 
the  Constitution  now  under  discussion  should 
receive  a  liberal  construction.  See  cases  cit- 
ed In  Harris'  Ckxistltatlon  of  Texas,  p^  254 
et  seq. 

In  Snyder  v.  Compton,  87  Tex.  377,  28  S.  W. 
1062,  our  Supreme  Ck>urt,  in  upholding  the 
constitutionality  of  a  provision  in  an  act 
which  was  not  spedflcally  mentioned  in  the 
title  to  the  act  said: 

"Here,  although  the  sabsldiary  jirovlsion  is 
not  express,  it  is  legitimately  connected  with 
the  main  subject,  and  tends  to  effect  and  en- 
force the  main  object  of  the  law.  'Any  provi- 
sion calculated  to  carry  the  declared  object  into 
effect  is  unobjectionable,  although  not  specifi- 
cally indicated  in  its  title.'  1  DUl.  Mun.  Corp. 
28,  quoted  with  approval  in  Johnson  v.  Martin, 
75  Tex.  33  [12  S.  W.  321]." 

Numerous  other  decisions  to  the  same  ef- 
fect might  be  cited,  audi  as  Davey  v.  Gal- 
veston County,  45  Tex.  291 ;  Doeppenschmldt 
v.  Railway,  100  Tex.  532,  101  S.  W.  1080: 
Tex.  &  Pac.  By.  r.  Stoker,  lOa  Tex.  61,  113 
S.  W.  8. 

It  Is  also  well  settled  that  an  act  of  the 
liOglslature  is  unobjectionable  on  the  ground 
that  It  contains  more  than  one  subject,  if 
those  subjects  are  germane  or  subsidiary  to 
the  main  subject;  that  the  requirement  of  the 
constitutional  provision  is  addressed  to  the 
subject,  and  not  to  the  details  of  the  act,  to 
accomplish  the  main  object  of  the  act  and 
such  details  may  be  multifarious.  Joliff  v. 
State,  53  Tex.  Cr.  E.  63,  109  S.  W.  176;  Sin- 
gleton V.  State.  63  Tex.  Cr.  B.  626,  111  S.  W. 
736,  and  authorities  there  cited. 

£2]  For  the  reasons  advanced  In  Clark  T. 


Hallam,  187  S.  W.  964,  wUdi  w«e  approved  ii 
Price  T.  County  Tnutees  et  al.,  192  S.  W. 
1144,  we  conclude  further  that  by  virtue  of 
section  4a  of  the  act  the  district  court  bad 
jnrisdlctloa  to  bear  and  determine  the  is- 
sues presented  in  plaintiffs'  petition,  notwith- 
stancttng  the  provUrioDS  of  section  10  quoted 
above. 

[3]  Plaintiffs'  petition  contained  allegadoDS 
to  the  effect  that  at  the  time  the  two  peti- 
tions for  consolidation  were  circulated  for 
signatures  there  were  17  qualified  electors 
residing  in  the  Tankersley  school  district  No. 
14,  and  that  <mly  6  of  these  electors  signed 
the  petition  for  the  consolidation  of  the  two 
districts  which  was  later  ordered  by  the 
board  of  county  school  trustees;  that  O  of  such 
qualified  el^tors  residing  in  said  district  wtio 
did  not  sign  said  petition  were  opposed  to  the 
proposed  consolidation,  and  that  for  that  rea- 
son among  others,  the  order  of  consolidation 
was  In  violation  of  the  requirements  of  tbe 
act 

Plaintiffs  further  alleged  that  their  chU- 
dren  were  of  scholastic  ages,  and  legally  en- 
titled to  attend  the  common  schools  of  tbe 
state;  that  the  proposed  consolidated  district 
Is  about  4  miles  north  and  south  by  10  miles 
east  and  west ;  that  tbe  school  building  whidi 
will  be  erected  in  that  district  will  be  located 
near  the  east  boundary  of  the  district  about 
5  miles  distant  from  the  residences  of  plain- 
tiffs and  other  patrons  In  the  district  and 
that  no  means  of  transportation  of  the  chil- 
dren of  such  patrons  to  and  from  the  school 
has  been  provided,  as  required  by  the  act, 
and  that  under  such  drcnmstances  said  chil- 
dren will  be  deprived  of  their  legal  right  to 
attend  such  proposed  schooL 

It  was  further  alleged  La  plaintiffs'  peti- 
tion that  after  said  order  of  conaoUdatloD  of 
the  two  districts  was  made,  an  Section  was 
held  in  tbe  district  for  the  purpose  of  voting 
bonds  In  the  aggregate  sum  of  $1,250,  to  be 
used  in  paymoit  of  a  proposed  school  build- 
ing to  be  erected  In  the  consolidated  district, 
which  said  election  carried  In  favor  of  the 
issuance  of  said  bonds,  and  at  the  same  elec- 
tion It  was  further  determined  that  a  special 
school  tax  to  pay  said  bonds^  not  exceedli^ 
50  cents  on  the  |100,  shall  be  assessed  on  all 
the  taxable  property  In  the  coiuwUdated  dis- 
trict including  property  owned  by  plaintiffs, 
which  bonds  are  to  run  for  a  period  of  20 
years  and  are  to  draw  Interest;  that  the  com- 
missioners' court  Is  threatening  to  canvass 
the  returns  of  said  election  and  issue  said 
bonds,  and  after  their  issuance  the  tax  col- 
lector of  the  county  will  assess  plaintiffs' 
property  for  taxes  to  pay  said  bonds,  and, 
when  so  assessed,  the  taxes  will  be  collected 
by  the  county  tax  collector. 

Without  reference  to  further  allegations  In 
the  petition,  we  think  those  referred  to  above 
presented  a  valid  showing  for  the  relief 
sought,  and  that  tbe  conclusion  by  the  trial 
Judge  to  tba  contrary  was  erroneous. 
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(4,  >]  Aitlcto  4649,  VwiiOD'a  Sayles'  O^exaa 
avil  statutes,  Is  aa  follows: 

"No  writ  of  Injunction  shall  be  jfranted,  un- 
less tbe  applicant  therefor  shall  present  his 
petition  to  the  Judge,  verified  by  his  affidavit 
taken  before  some  officer  authorised  to  admin- 
ister oaths,  and  containing  a  plain  and  intelligi- 
ble statement  of  the  grounds  for  such  relief," 

In  the  present  suit  plaintiffs'  petition  was 
rerifled  by  one  of  the  plaintiffs,  but  the  veri- 
fication was  wholly  on  information  and  be-. 
lief,  and  was  therefore  not  in  compliance  with 
the  statute;  and  appellees  now  insist  that 
for  that  reaaon  the  order  ot  tbe  district  Jndge, 
refusing  the  temporary  writ  of  injunction, 
should  be  affirmed.  The  following  auth<Mri- 
tles  Hnpport  the  proposition  that  the  verifica- 
tion was  insufficient:  Graves  v.  O'Nell,  189 
S.  W.  781;  Pullen  v.  Baker,  41  Tex.  419; 
Glarey  v.  Hurst,  1S«  8.  W.  840;  Gray  v. 
Woodring  Lumber  Co.,  197  S.  W.  231. 

However,  the  record  shows  that  plaintiffs 
and  defendants  all  appeared  at  the  hearing 
of  the  application  for  the  temporary  writ 
Tvlilch  was  sol^y  upon  the  pleadings,  and 
that  defendants  addressed  no  special  excep- 
tion presenting  the  question  of  the  insuffi- 
ciency of  the  verification,  but  relied  solely 
upon  a  general  demurrer  to  the  petition  and 
n  special  exception  embodying  the  proposi- 
tion that  the  district  court  was  without  ju- 
risdiction to  try  the  case,  In  the  absence  ot 
any  allegations  In  the  petition  that  plain- 
tiffs bad  exhausted  their  right  of  appeal 
prescribed  by  section  10  of  the  act;  and  tbe 
(tmCluslona  filed  by  tbe  trial  judge  clearly 
show  that  hla  denial  of  the  writ  was  based 
solely  upoD  those  demurrers,  and  not  by  rea- 
son of  the  Insufficiency  of  the  verification. 

This  Is  not  a  case  of  an  entire  absence  of 
a  verification  of  tbe  petition,  bnt  of  an  In- 
i>ufficlent  verification,  and  we  do  not  Utink 
the  question  now  under  discussion  Is  one  of 
Jarlsdictlon  of  the  court  to  hear  and  deter^ 
mine  the  merits  of  the  petition  for  a  tempo- 
rary writ  The  requirement  that  the  peti- 
tion in  snch  cases  shall  be  verified  Is  one  for 
the  benefit  of  the  defendants,  and  we  see  no 
reason  why  they  cannot  waive  their  right  to 
such  a  benefit.  If  it  was  within  their  power 
to  waive  such  a  defect  in  the  verification,  It 
seems  clear  to  us  that  such  waiver  was  ac- 
complished by  their  failure  to  present  the  ob- 
jection until  they  filed  their  briefs  in  this 
court  in  reply  to  briefs  of  appellants.  If  tbe 
writ  had  been  granted  on  an  ex  i>arte  hearing 
of  tbe  petition,  then  no  question  of  waiver 
would  have  arisen,  and  defendants  would 
have  bad  the  right  to  invoke  the  insufficiency 
of  the  verification  in  this  court  on  api)eal. 

By  article  1906,  Vernon's  Sayles'  Texas 
Civil  Statutes,  it  Is  specifically  provided  that 
an  answer  setting  up  certain  defenses^  unless 
tbe  truth  of  the  pleadings  appear  of  record, 
shall  be  verified  by  affidavit.  But,  notwith- 
standing the  direct  and  specific  provisions  of 
that  statute,  it  is  well  settled  by  the  ded- 
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Btona  «f  this  state  tbat  ptatntlS«'  by  failure 
to  object  before  trial  to  a  lack  of  verification 
of  sneh  a  plea,,  waive  the  lig^t  to  invoke  the 
benefit  of  the  statutory  requirement  See 
Aahcroft  v.  Stephens,  16  Tex.  Oiv,  App.  341, 
40  S.  W.  1086;  O.,  O.  &  S.  F.  By.  v.  Jackson 
&  Bdwards,  86  S.  W.  47 ;  Adcock  v.  Oceigbton, 
27  Tex.  Civ.  App.  248,  66  S.  W.  42.  And  in 
Dyer  v.  Winston,  33  Tex.  Civ.  App.  412,  77  8. 
W.  227,  it  was  held  that  the  sufficiency  of  an 
affidavit  to  a  plea  cannot  be  questioned  for 
the  first  time  on  appeal.  To  the  same  effect 
is  W.  D.  Tel,  Co.  V.  Smith,  130  S.  W.  622. 

On  the  same  principle  we  think  appellees 
are  in  no  position  to  urge  the  defective  veri- 
fication of  plaintiffs'  petition  in  this  court  for 
the  first  time. 

For  the  reasons  Indicated,  the  order  deny- 
ing the  petition  for  a  temporary  writ  of-  in- 
junction is  reversed,  and  the  application  for 
such  writ  is  remanded  for  further  proceedings 
not  inconsistent  with  this  opinion. 

Reversed  and  remanded. 

On  Rehearing. 

Appellees  earnestly  insist  that  we  erred  in 
concluding  tbat  the  defective  verification  of 
the  petition  was  not  jurisdictional,  and  that 
the  right  of  appellees  to  complain  o£  it  in 
this  court  tor  the  first  time  was  waived  by 
tb^r  failurs  to  urge  the  objection  in  the  trial 
court.  They  Insist  that  we  are  in  direct  oon- 
filct  with  several  decisioos,  notably  White 
v.  Ferris,  186  S.  W.  867 ;  Graves  v.  O'Nell,  189 
S.  W.  781 ;  Moss  v.  Whltson,  130  S.  W.  1034. 

We  do  not  believe  our  conclusions  on  orig- 
inal hearing  to  be  necessarily  in  conflict  wltti 
those  decisions  or  the  others  cited.  In  eadi 
of  the  two  dedsioas  first  noted  the  defendant 
filed  answer  to  plaintiffs'  petition  for  injunc- 
tion, which  answer  contained  a  8i)eclal  ex- 
ception to  the  verification  of  tbe  petition  as 
being  insufficient,  and  it  seems  that  the  trial 
court  in  each  of  those  cases,  in  acting  upon 
the  application  for  an  injunction,  considered 
both  the  petition  and  answer.  Under  such  dr- 
cumstancee.  It  cannot  be  said  that  the  .objec- 
tion to  tbe  verification  was  made  for  the  first 
time  in  the  Oourt  of  Civil  Appeals.  In  the 
case  of  Moss  v.  Whltson,  snpra,  we  think  it 
reasonably  appears  from  the  opinion  that  the 
hearing  of  the  application  for  injunction  was 
bad  at  the  time  the  petition  was  filed,  and 
before  any  answer  was  filed  thereto  by  the 
defendant,  and  that  the  hearing  was  ex 
parte.  Under  su«di  drcnmstances,  it  cannot 
be  said  tliat  the  defendant  waived  any  object 
tion  to  the  verification,  since  he  was  not 
given  anj  opportunity  to  urge  the  same.  Fur- 
thermore, in  that  case  the  trial  judge  refus- 
ed the  writ  for  ladt  of  merit  in  the  petition, 
and  his  action  in  so  doing  was  affirmed  by 
the  Court  of  ClvU  Appeals.  That  conclusion 
rendered  unnecessary  the  further  conclnsion 
that  the  judgment  should  be  affirmed  for 
lack  of  sufficient  verification,  which,  however, 
was  in  accord  with  what  we  have  already 
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said  upon  tbe  original  bearing,  U  It  be  true 
that  tbe  bearing  was  ex  parte  and  tbe  defend- 
ant given  no  opportunity  to  object  to  tbe  Teri- 
flcatlon. 

In  8  Corpus  Juris,  pp.  776,  777,  after  stat- 
ing tbe  rale  tbat  an  objection  that  a  plead- 
ing is  not  signed  or  subscribed  by  tbe  party 
or  an  attorney  as  required  by  statute  or  rule 
of  practice  cannot  be  made  for  tbe  first  time 
on  appeal,  tbe  following  is  said: 

"The  same  rule  applies  to  the  objection  that 
a  pleading  was  not  verified,  or  that  the  verifi- 
cation  was  defective  or  insufficient.  Therefore 
objection  cannot  be  raised  for  the  first  time  on 
appeal  for  want  of  or  defect  in  the  verification 
of  a  bill,  i>etition,  or  complaint,  unless,  under 
a  statute,  proper  verification  is  essential  to  ju- 
risdiction." 

Both  by  our  statutes  and  Constitution  the 
Judges  of  the  district  courts  are  vested  with 
general  power  to  issue  writs  of  injunction. 
Vernon's  Sayles'  Ter.  Civ.  St.  art  1713; 
Const  art.  5,  §  8. 

The  statutory  requirement  that  a  petition 
for  a  writ  of  injunction  shall  be  verified  be- 
fore tbe  writ  is  issued  is  in  no  sense  a  limita- 
tion of  tbe  jurisdiction  conferred  by  the  Con- 
stitution and  statutes  upon  the  district  court 
and  the  judges  thereof,  but  merely  relates 
to  procedure,  and  was  enacted  for  tbe  protec- 
tion of  tbe  defendant  against  whom  the  suit 
is  instituted,  and  we  perceive  no  valid  rea- 
son why  be  cannot  waive  sucta  a  benefit 

Tbe  motion  for  rehearing  is  overruled. 


MILOJR  V.  GUARANTY  TRUST  &  BANK- 
ING CO.  et  al.    (No.  879.) 

(Court  of  CHvii  Aptpeals  of  Texas.     El  Paso. 

Dec.  12,  1918.    Rehearing  Denied 

Jan.  9,  1919.) 

1.  SUBBOOATtON    ^s>81(4)    —    ABSIONMENT— 

Substitution  or  Pabtucb. 
Payment  of  debt  through  payment  of  judg- 
ment in  mechanic's  Uen  suit  and  procuring  as- 
signment of  judgment  held  to  create  privity  of 
contract  between  assignor,  assignee,  and  debtor, 
and  a  substitution  of  the  assignee  in  the  place 
<rf  the  assignor  in  its  relation  to  the  debt. 

2.  SuBBOOATiON  «S981(4)— Pabties  Brtitled 

^"  VolitrWTKKB. " 

Bank  which  paid  judgment  in  medianic's 
Uen  suit  and  took  assignment  of  all  rights  of 
assignor  AeM  not  a  "volunteer"  in  payment  of 
the  debt 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Vcdun- 
teer.] 

8.  Sttbbooation  «s»1— Natube  or  Right. 

Right  of  subrogation  does  not  necessarily 
depend  upon  privity  of  contract  between  the 
one  p«uring  the  debt  and  the  creditor  or  debtor, 
but  arises  from  tbe  nature  of  the  transaction. 


4.  STiBBooATioir  «sb81(4   —  AMramx  or 
JroGMENT— Rights. 

Bank  which  paid  judgment  in  medianic's 
lien  suit  and  took  asmgnment  under  an  arranse- 
ment  with  one  of  judgment  debtors  that  debt 
should  be  carried  forward  under  a  new  arrange- 
ment held  subrogated  to  rights  of  assignor,  so 
tbat,  where  judgment  was  set  aside  because  of 
lack  of  service  upon' one  defendant  the  original 
debt  and  lien  would  be  recognized  as  a  subsist- 
ing charge  upon  tbe  property. 

5.  SUBBOGATION  «=931(4)— BENEFIT   OF  LlES. 

Purchaser  of  notes  at  receiver's  sale,  part 
of  consideration  for  notes  being  amount  of  debt 
represented  by  judgment  in  mechanic's  lien  suit 
which  judgment  was  set  aside,  held  entitled  by 
reason  of  doctrine  of  subrogation  to  valid  hen 
on  premises  to  secure  payment  of  amount  paid 
for  notes  with  interest 

6.  Mechanics'  Liens  •ssaoi— Assignhent— 
As  Incident  to  the  Debt. 

An  assignment  of  builders'  Uen  without  an 
assignment  of  the  debt  would  be  without  mean- 
ing or  use,  and  the  lien  follows  the  debt 

7.  Intebest   9=336(1)  —  Ci.Aii(  fob  Reix- 
BUBSEHENT— Payment  of  Notes. 

Intervener's  suit  being  on  an  implied  con- 
tract for  reimbursement  for  what  be  bad  paid, 
the  interest  to  be  recovered  is  the  legal  rate  and 
not  tbe  rate  stated  in  tbe  notes  sued  on. 

8.  lOHiTATioN  OF  Actions  <9=>95(1)  —  Iono- 
BANCE  or  Catise  of  Action. 

Assignee  of  judgment  being  subrogated  to 
the  original  debt  in  case  the  judgment  which 
was  based  <m  a  record  showing  proper  service, 
were  invalid,  the  statute  of  limitations  would 
not  run  against  him,  as  to  the  original  debt 
until  he  had  knowledge  of  invalidity  of  the  judg- 
ment because  a  judgment  debtor  had  not  l>een 
served  with  citation. 

Appeal  from  District  Court,  El  Paso  Coun- 
ty; P.  B.  Price,  Judge. 

Action  by  Oie  Guaranty  Trust  &  Banking 
Company  and  others  against  Adelle  Miller 
and  others.  Xh-om  the  judgment  rendered,  de- 
fendant named,  by  her  guardian  ad  litem  and 
next  friend,  W.  H.  Anderson,  appeals.  Judg- 
ment reformed,  and  as  reformed  affirmed. 

M.  W.  Stanton,  of  El  Paso,  for  appellant 
J.  Bi  Quaid,  C.  L.  Vowell,  Jo&  U.  Sweeney, 

W.  M.  Coldwell,  and  Tumey  &  Surges,  all  of 

El  Paso,  for  appellees. 

WALTHALL,  J.  In  view  of  the  ▼oluml- 
nous  record  presented,  we  will  at  the  outset 
make  a  statement  of  the  facts,  none  of  'vrhicfa 
are  disputed,  and,  as  well  as  we  can,  In  tbe 
order  in  which  tbe  record  shows  them  to 
have  occurred: 

Frmn  tbe  record,  it  is  made  to  appear  that 
on  February  12,  1904,  Mark  Miller  and  wife.  | 
Adelle  Miller,  owned,  as  a.  pa.Tt  of  tbeir  com- 
munity estate,  lots  1  and  2  in  block  2  In  Mun- 1 
dy  Heights  addition  to  the  city  of  El  Paso; 


AssFor  otlisr'CMM  see  same  topic  and  KET-N1TUBBB  la  all  K«r-NamlMrad  DIgwta  and  tnd«z« 
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t&e  lotB  then  Ixdng  unimproved.  On  said  day, 
Mark  Miller  and  Adelle  Miller  entered  into 
a  written  contract  with  H.  F.  Brown,  a  con- 
tractor and  builder,  for  the  erection  by  said 
Brown,  at  hia  own  expense,  of  a  cottage  on 
said  lots;  the  said  contract  being  dnly  ac- 
ksowledged  by  the  parties,  filed  for  record, 
and  duly  recorded  on  Fetaniary  16,  1904. 
The  contract  duly  recited  that  Brown  shotild 
hare  an  express  mechanic's,  bnilder*s,  and 
contractor's  lien  on  the  said  lots  and  im- 
provements to  secure  the  contract  price  of 
(2,500  for  erecting  said  building,  $600  of  said 
amount  paid  in  cash  and  $2,000  of  said 
amount  to  be  paid  to  said  Brown  in  four  in- 
stallments of  $600  each  and  evidenced  by 
four  promlsBMry  notes,  each  In  the  sum  of 
^iOO  and  doe  and  payable  respectively  in 
one,  two,  three,  and  fonr  years  after  said 
date,  and  providing  that  on  failure  to  pay 
an;  one  of  said  notes  at  maturity,  at  the  o^ 
tioQ  of  the  holder,  all  the  notes  should  be- 
come due  and  payable.  Brown  erected  said 
cottage  according  to  contract,  and  the  said 
four  notes  were  executed  by  Miller  and  wife 
and  delivered  to  Brown. 

Thereafter,  Brown  Indorsed  the  said  four 
notes  In  blank  and  delivered  them  to  Burton- 
Lingo  Oompany,  a  building  material  company, 
which  had  theretofore  furnished  the  materi- 
al and  advanced  the  money  to  Brown  to  erect 
said  building.  Credits  for  amounts  paid  by 
Miller  are  indorsed  on  the  back  of  each  note. 
The  unpaid  balance  of  said  Brown  notes  not 
t«ing  paid  at  maturity,  Burton-Ungo  Com- 
pany brought  suit  thereon  In  the  district 
court  of  Ea  Paso  county,  on  the  2d  day  of 
February,  lOOS,  against  Mark  Miller  and 
Adelle  MlU«r  to  recover  the  amount  due  and 
to  foreclose  tlie  said  mechanic's,  builder's 
and  contractor's  lien.  Tb»  file  number  of 
that  salt  l8  7388.  Two  citations  were  Issued 
in  said  cause,  one  each  to  Mark  Miller  and 
Adelle  Miller.  The  citation  to  Mark  Miller 
wan  duly  served.  The  return  on  the  citation 
to  Adelle  MUler  showing  service  and  an  attor- 
ney appearing  and  answering  for  her  on  the 
trial,  the  trial  court  rendered  Judgment 
therein. 

On  special  issues  submitted  by  the  court 
In  the  case  at  bar,  the  Jury  found:  That 
Adelle  MlUer  was  not  duly  served  with  cita- 
tion in  the  case  of  Burton-Uogo  Company  v. 
Mark  Miller  and  Adelle  Miller  In  cause  No. 
T3.SS;  that  she  did  not  file  an  answer  in  the 
'ase  through  an  attorney  authorized  to  rep- 
resent her,  nor  did  she  appear  at  the  trial  In 
persM)  or  by  attorney;  that  she  had  no  notice 
of  the  pendfflicy  of  the  suit;  that  at  and  prior 
to  the  execution  and. delivery  of  the  Brown 
Contract  the  property  in  controversy  was  the 
homestead  of  Mark  Miller  and  his  wife, 
AdeUe  MlUer ;  that  the  officers  and  attorneys 
of  the  Ouaranty  Trust  &  Banking  Company 
had  no  notice  that,  at  the  trial  of  the  case  of 
Bartoa-Llngo  Oompany  t.  Mark  lOUer  and 


wife,  Adelle  MUler  did  not  appear  In  per- 
son and  was  not  present  in  person  or  repre- 
sented by  an  attorney  autliorlsed  to  do  so; 
the  Guaranty  Trust  &  Banking  Company,  act- 
ing by  and  through  Its  authorized  agents, 
agreed,  In  substance,  with  Mark  Miller  that 
judgmoit  shotild  be  ottered  In  the  case  of 
Burton-Lingo  Company  v.  Mark  Miller  and 
Adelle  Miller;  that  the  Guaranty  Trust  & 
Banking  Company  should  acquire  said  Judg- 
ment from  the  Burton-Lingo  Oompany,  have 
an  order  of  sale  Issued  thereon,  lAould 
through  an  agent  buy  the  property  at  the 
sale,  should  cause  the  said  pr(^>erty  to  be 
deeded  by  its  agent  to  Mark  Miller  for  a  con- 
sideration in  excess  of  the  amount  of  the 
mechanic's  lien  notes  on  which  said  Judgment 
was  obtained,  said  consideration  to  be  evi- 
denced by  Mark  Miller's  promissory  notes,  se- 
cured by  a  lleo  tm  the  property  In  controver- 
sy. There  being,  apparently,  a  conflict  In  the 
next  two  findings,  we  quote  them: 

"Question  No.  8.  T>o  you  find  from  a  prepon- 
derance of  tte  evidence  that  said  agreement  was 
carried  out?"  To  wUch  the  jury  answered: 
"No." 

"QuestioA  No.  9.  Do  y«a  find  from  a  prepon- 
jderance  of  the  evidence  that  said  agreement  was 
made  and  carried  out  without  the  consent  and 
acquiescence  of  Mrs.  Adelle  Miller?"  To  wliich 
the  jury  answered:   "Yes." 

The  Burton-Lingo  Company  suit  against 
Miller  and  wife.  No.  7388,  resulted  In  a  Judg- 
ment In  said  cause  on  the  5th  day  of  March, 
1910,  in  favor  of  Burton-Ungo  Company 
against  Mark  MUler  and  Ad«lle  Miller  for 
the  impald  balance  of  the  MlUer-Brown  notes 
in  the  stun  of  $2360,  with  Interest,  costs, 
and  foreclosure  of  the  medianlc's,  contrac- 
tor's, and  builder's  lien;  no  personal  Judg- 
ment being  rendered  against  Mrs.  Miller.  An 
order  of  sale  of  said  property  under  said 
Judgment  in  cause  No.  7388,  with  bill  of 
costs  annexed,  of  date  April  18,  1910t  was 
duly  issued,  levy  made,  sale  published,  pn^ 
erty  sold  to  Sam  D.  Ware,  and  sheriff's  deed 
to  Ware  executed,  and  return  of  sale  made. 

Burton-Lingo  Company,  on  March  5,  1910, 
in  consideration  of  the  said  sum  of  $2,350, 
paid  by  the  Guaranty  Trust  &  Banking 
Company  to  Burton-Lingo  Company,  duly 
transferred  and  assigned  to  the  Guaranty 
Trust  &  Banking  Company  the  said  Judgment 
it  had  theretofore  obtained  against  Mark  Mil- 
ler and  wife  In  cause  No.  7388,  and  at  the 
same  time,  and  by  the  said  Instrument,  also 
transferred  to  the  Guaranty  Trust  &  Banking 
Company  all  of  the  rights  and  interest  it  had 
in  said  Judgment,  or  In  or  to  the  said  real 
estate  described  (being  that  In  controversy) 
by  reason  of  said  Judgment,  or  by  reason  of 
the  lien  contract  and  notes  upon  which  said 
judgment  was  rendered,  and  further  gave  to 
the  said  Guaranty  Trust  ft  Banking  Oom- 
pany full  power^and  authority  to  demand  and 
receive  the  amount  of  said  Judgment  to  Ita 
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own  use,  and  to  execute  proper  dlscbargea 
and  releases,  and  to  sue  out  execution  or  or- 
der of  sale  and  all  other  process  necessary  to 
the  enforcement  of  the  said  Judgment.  By 
'  an  arrangemoit  between  Mafk  Miller  and  the 
Guaranty  Trust  &  Banking  Company,  In  con- 
sideration of  the  amount  of  the  Burton-lingo 
Ck>mpan7  judgment  paid  by  Guaranty  Trust  & 
Banking  Company,  the  accrued  Interest  there- 
on, and  addltl(Hial  sums  of  money  paid  to 
Mark  Miller  by  the  Guaranty  Trust  &  Bank- 
ing Company,  and  certain  notes  of  Mark  Mil- 
ler held  by  the  bank  canceled  and  returned 
to  Miller,  amounting  in  the  aggregate  to  $5,- 
627^,  this  sum  evidenced  by  four  proml»- 
sory  notes,  signed  by  Marie  MlUer  and  pay- 
able to  Sam  D.  Ware,  representing  the  said 
bank,  and  expressing  and  retaining  a  ymdor's 
lt«i  on  the  property,  Sam  D.  Ware  and  wife 
conveyed  the  property  in  question  to  Marie 
Miller.  Mark  Miller  also  executed  to  Sam 
D.  Ware  certain  Interest  notes,  a  deed  of 
trust  on  said  property  to  W.  B.  Ware,  as  trus- 
tee, to  secure  the  said  notes.  All  of  said 
notes  were  indorsed  without  recourse  by  Sam 
D.  Ware,  and  by  him  assl^ed  to  the  Guaran- 
ty Trust  &  Banking  Company,  together  with 
the  said  deed  of  trust  and  the  said  vendor's 
Hen,  and  all  rights,  "equities,  and  interest  then 
had  by  them  by  reason  thereof. 

The  said  Miller- Ware  notes  not  having  Ijeen 
paid  at  maturity,  the  Guaranty  Trust  & 
Banking  Company,  on  the  11th  day  of  Decem- 
ber, 1911,  brought  this  suit  against  Mark  Mil- 
ler and  Adelle  Miller  and  S.  D.  Ware  and 
wife  and  W.  B,  Ware,  trustee.  The  first 
count  in  the  petition  is  the  ordinary  action 
of  trespass  to  try  title  to  recover  the  premis- 
es in  controversy;  the  second  count  set  up 
the  ownership  of  the  Miller-Ware  notes  and 
asked  for  Judgment  against  Mark  Miller  on 
said  notes  and  the  foreclosure  of  the  vendor's 
lien  expresvsed  in  the  notes  and  the  said  deed 
of  trust  lien.  Adelle  Miller  having  become  in- 
sane, W.  H.  Anderson  was  appointed  her 
guardian  ad  Utem.  Numerous  pleadings  and 
amendments  thereto  were  filed  by  all  the  par- 
ties litigant  up  to  the  rendition  of  the  Judg- 
ment on  the  11th  day  of  September,  1917.  As 
we  conceive  it,  the  material  Issues  finally 
Joined  on  the  trial,  after  numerous  amend- 
ments and  trial  amendments,  are  substantial- 
ly the  following: 

The  issue  made  by  the  Guaranty  Trust  & 
Banking  Company  is:  That  by  the  execution 
and  delivery  by  Mark  Miller  and  Adelle  Mil- 
ler to  Brown  of  the  mechanic's,  builder's, 
and  contractor's  lien  and  notes,  and  the  erec- 
tion of  said  building  by  Brown,  and  the  as- 
signment by  Brown  of  said  notes  and  the  me- 
chanic's, builder's,  and  contractor's  lien  to 
Burton-Lingo  Company,  the  Judgment  obtain- 
ed by  said  Burton-Lingo  Company  and  the 
transfer  and  assignment  to  plaintiff  bank,  by 
Barton-Lingo  Company,  of  all  of  its  right* 


and  Inlsresto  In  its  said  Indgment  against 
Miller  and  wife  on  said  notes  and  the  fore- 
closure of  said  lien,  and  the  lien  contract  on 
which  said  Judgment  was  rendered,  and  like- 
wise, by  the  transfer  and  assignment  to  it  of 
the  MlUer-Ware  notes  and  trust  deed  lien  by 
S.  D.  Ware,  as  hereinatiove  set  out,  it  is  the 
legal  owner  and  holder  by  purchase  and  sub- 
rogation of  Qie  said  MlUer-Ware  notes  and 
liens,  and  it  adced  judgment  establlshini! 
same  and  foreclosing  its  said  liens  on  said 
lots. 

The  Guaranty  Trust  k  Banking  Company 
having  become  insolvent,  John  H.  Harper 
was  appointed  receiver,  in  cause  No.  100T9, 
Forty-First  district  court.  M  Paso  county. 
The  receiver  ad<9ted  the  pleadings  of  the 
banking  company  as  to  its  ownership  of  said 
notes  and  liens;  that,  acting  under  the  orders 
of  the  court,  he  took  possession  of  and  offer- 
ed for  sale  the  said  Miller-Ware  notes  and 
mortgage  lien  and  thereafter,  on  the  4th  day 
of  May,  19)16,  made  sale  of  same  to  Winches- 
ter Cooley,  and  that  said  sale  was  in  all 
things  approved  by  the  court,  and  pleaded 
that,  if  mistaken  that  said  sale  conveyed  to 
Cooley  the  title  to  the  notes  and  lien  and 
causes  of  action,  then  the  receiver  was  the 
owner  thereof.  Intervener,  Cooley,  adopted 
the  allegations  of  receiver.  Harper;  pleaded 
the  facts  heretofore  stated  aa  pleaded  by  ilie 
Guaranty  Trust  &  Banking  Company  and  the 
receiver;  and  alleged  that  by  reason  thereof 
he  is  now  the  owner  and  holder  of  said  four 
MlUer-Ware  notes,  the  said  liens  and  causes 
of  action,  and  that  by  reason  of  his  purchase 
of  said  MlUer-Ware  notss  he  became  subro- 
gated to  the  right  and  title  to  said  notes, 
lien,  judgment,  etc  Guardian  ad  litem,  An- 
derson, after  various  ideas  and  excepUons. 
which  we  need  not  state  here,  pleaded  the 
statute  of  limitation  of  two  and  four  years! 
aa  to  all  causes  ol  action;  general  dmlal: 
that  the  said  prop»ty  was  at  all  times  and  iai 
the  homestead  of  herself  and  husband;  statej 
the  filing  of  suit  by  Barton-Lingo  Compaii|| 
and  the  Issuance  of  citation,  the  service  <■ 
citation  upon  Mark  Miller;  that,  wblle  tm 
return'  upon  the  citation  states  service  u|H 
on  her,  service  of  citation  was  not  bad  np] 
on  her  in  cause  7388;  that,  while  an  att< 
ney  bad  appeared  and  answered  for  her 
said  cause,  she  denied  that  she  had  at  a 
time  authorized  an  attorney  to  appear  an| 
answer  for  her;  pleaded  the  agreement 
arrangement  entered  into  l)etween  the  Guai 
anty  Trust  &  Banking  Company  and  hi 
husband,  Mark  Miller,  as  set  fortb  hereii 
above,  and  in  which  Judgment  was  entere 
in  favor  of  said  Burton-Idngo  Conapany, 
foreclosure  sale  under  said  judgment,  of  t) 
mechanic's,  builder's,  and  contractor's  lii 
had,  and  purchase  made  by  Ware  and  resai 
of  said  property  to  Mark  Miller  for  the  (.xm 
slderation  stated,  was  false  and  fraudulea 
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and  said  judgment  was  rendered  and  pro- 
ceeding had  thereunder  without  her  knowl- 
edge and  consHit  We  need  not  state  the  is- 
sues tendered  as  to  parties  other  than  as 
above.  As  to  Adelle  Miller,  die  only  party 
appealing,  the  trial  court  set  aside  the  Judg- 
ment entered  in  cause  No.  78S8  in  favor  of 
Burton-Lingo  Company  against  Mark  MlUer 
and  Adelle  MiUer  on  the  Miller-Brown  notes 
and  foreclosing  the  mechanic's,  builder's, 
and  contractor's  lien  on  the  said  lots;  but 
the  Miller-Brown  notes  never  having  been 
paid  and  the  said  lien  discharged,  and  the 
Miller-Brown  notes  being  a  part  of  the  con- 
federation for  the  Miller- Ware  notes  porcbas- 
Fd  by  Cooley  at  the  receiver's  sale,  the  trial 
court  found  that  Winchester  Ooidey,  Inter- 
rener,  has  a  valid  mechanic's,  builder's,  and 
contractor's  lien  on  the  property  described  by 
reason  of  the  contract  of  February  12,  1904, 
entered  into  between  Mark  Miller  and  Adelle 
Miller  and  Brown,  and  ordered  the  foreclo- 
sure of  said  lien  to  satis^  the  Miller-Brown 
notes,  amounting  to  the  sum  of  $4,010.  From 
that  Judgment,  Adelle  fifiller,  throtigh  ber 
guardian  ad  litem,  and  next  frteod,  Ander- 
son, takes  this  appeal. 

Optnion. 

Appellant,  Adelle  MlUer.  through  her  guar- 
dian ad  litem  and  next  friend,  Anderson, 
l.>re:$eiits  36  assignments  of  error  and  many 
liroposltlons  thereunder  as  grounds  for  re- 
versal and  rendition  of  Judgment  in  her  fa- 
vor. We  win  not  undertake  to  discuss  each 
of  the  assignments  and  propositions  in  detail, 
hut  will  consider  what  we  conceive  to  be 
the  material  and  controlling  Issues  presented 
tiy  the  record.  It  Is  unquestionably  true  that 
the  premises  In  controversy  were  the  home- 
stead of  Mark  Miller  and  bis  wife,  Adelle 
Miller,  on  the  12th  day  of  February,  1904, 
and  that  on  that  date  th^y  each  entered  into 
and  executed  the  four  negotiable  promissory 
notes  to  H.  F.  Brown  aggregating  the  sum 
uf  12,000  AS  the  unpaid  part  of  the  considera- 
tion for  the  erection  by  Brown  on  said  prem- 
i^«s  of  the  cottage,  and  at  the  same  time 
executed  in  writing  in  due  form  and  deliver- 
ed to  Brown  a  mechanic's,  builder's,  and  con- 
tractor's lien  on  said  premises  to  secure  the 
Iiayment  of  said  four  notes  and  the  Interest 
agreed  therein  to  be  paid.  No  question  is 
made  by  brief  or  argument,  but  that  Brown 
fully  performed  his  part  of  the  contract  In 
erecting  sold  cottage  and  duly  indorsed, 
transferred,  and  assigned,  for  a  valuable  con- 
sideration, the  said  four  notes  (which  wc 
will  deslgnato  as  the  Miller-Brown  notes) 
and  the  said  lien  contract,  tp  the  Burton- 
Ungo  Ckimpany,  and  that  said  company,  by 
direct  pnrchiBse  and  payment  of  tlie  consid- 
eration expressed,  became  the  owner  of  said 
notes  and  lloi  contract.  It  la  not  claimed 
that  Mark  lUUer  and  AdeUe  Miller,  or  either 
of  them,  at  any  tla>e  fuadft  payment  of  the 


said  notes,  or  in  any  wise  dlsdiarged  said 
lien  contract  other  than  by  such  credits  and 
partial  payments  as  are  Indorsed  on  some  one 
or  more  of  said  notes.  The  notes  by  their 
terms  became  due,  and  a  suit  was  duly  filed 
thereon  by  Burton-Lingo  Company  against 
Mark  Miller  and  Adelle  Miller,  praying  Judg- 
ment against  them  and  the  foreclosure  of 
thb  mechanic's  Uen,  and  citations  were  duly 
issued  to  Mark  Miller  and  Adelle  Miller  and 
service  had  on  Mark  Miller,  but  no  service 
was  had  on  Adelle  Miller,  though  the  sheriff's 
return  showed  service,  and  an  attorney  filed 
answer  for  her  and  appeared  and  represented 
her  on  the  trial  at  the  instance  of  Mark  Mil- 
ler, but  without  authority  from  her  to  do  ei- 
tbler.  The  record  shows  that,  at  that  stage 
of  the  proceeding,  Mark  Miller  had  Imowl- 
edge  of  the  fact  that  his  wife  had  not  been 
served  with  citation,  had  not  employed  an  at- 
torney to  repre'sent  ber  on  the  trial,  and  that 
he  was  the  only  person  having  such  knowl- 
edge. The  record  further  shows  that,  not 
only  no  person  other  than  Mark  Miller  had 
knowledge  of  the  want  of  service  ou  his  wife 
and  want  of  authority  from  the  wife  to  file 
answer  and  appear  for  ber  at  the  trial,  but 
the  record  shows  that  such  knowledge  was 
not  made  known  or  Imparted  to  any  person 
prior  to  the  time  of  the  filing  of  the  answer 
for  Adelle  Miller  In  the  case  at  bar.  Judg- 
ment was  entered  in  favor  of  Burton-Lingo 
Company  against  Mark  Miller  and  Adelle  Mil- 
ler on  said  notes,  and  foreclosing  said  me- 
chanic's Uen. 

Before  and  in  anticipation  of  the  foreclo- 
sure sale  of  the  property  In  controversy, 
Mark  Miller  and  the  Guaranty  Trust  &  Bank- 
ing Company  entered  Into  the  arrangements 
hereinabove  stated,  by  which  it  was  agreed 
and  carried  out  that  the  Guaranty  Trust  & 
Banking  Company  should  purchase  of  Bur- 
ton-Lingo Company  the  said  Judgment,  and 
that  said  foreclosure  sale  should  be  made. 
Ware  became  the  purchaser,  a  resale  of  said 
property  for  the  consideration  stated  in- 
cluding the  amount  of  the  Miller-Brown  notes 
in  the  Miller- Ware  notes,  and  a  transfer  and 
assignment  by  Ware  of  the  Miller-Ware  ven- 
dor lien  notes  to  the  Guaranty  Trust  &  Bank- 
ing Company.  This  arrangement  was  carried 
out,  but  without  the  knowledge  or  consent 
of  Adelle  MlUer,  and  without  her  in  any  way 
being  made  a  party  to  the  transaction. 

This  suit  filed  by  the  Guaranty  Trust  & 
Banking  Company,  and  by  the  receiver,  and 
by  the  intervener,  appellee  here,  is  based  on 
the  MlUer- Ware  notes  and  the  rights  growing 
out  of  the  Burton-Lingo  Company  Judgment 
end  assignment  thereof  to  the  Guaranty  Trust 
&  Banking  Company,  and  the  right  of  subro- 
gation by  reason  of  having  paid  the  MUler- 
Brown  notes  and  the  debt  evidenced  thereby. 
The  trial  court  evidently  treated  the  answer 
of  AdeUe  Miller  as  being  in  the  nature  of  a 
biU  of  review  of  the  case  of  Burton-LIn^  Co. 
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V.  Mark  MlUer  and  Adelle  MlUer,  No.  7388, 
and  as  being  a  direct  attack  on  the  Judgment 
rendered  therein,  and  set  that  Judgment  aside 
on  the  findings  of  the  Jury  stated  herein; 
but  It  not  appearing  either  by  pleading  or 
proof  that  the  debt  evidenced  by  the  Miller- 
Brown  notes  and  the  mechanic's,  builder's, 
and  contractor's  lien  on  the  premises  in  con- 
troversy had  ever  been  paid  off  or  dlschiarged 
by  MlUer  and  wlf^  but  was  carried  Into 
and  formed  a  part  of  the  consideration  of 
the  Miller-Ware  notes  to  the  extent  and  sum 
of  $4,010,  and  having  found  that,  by  reason 
thereof,  Intervener  Cooley,  being  the  pur- 
chaser of  said  notes  at  the  receiver's  sale, 
has  a  valid  contractor's  and  builder's  lien  on 
said  premises  to  the  full  amount  of  said 
notes,  the  court,  while  setting  aside  thie  Judg- 
ment in  the  case  of  Burton-Lingo  Go.  v.  Mark 
Miller  and  Adelle  Miller,  rendered  Judgment 
against  Mark  Miller  for  said  $4,010  and  fore- 
closed said  contractor's  and  bander's  lien  In 
favor  of  Intervener  Cooley  as  to  each  of  the 
Millers  for  the  full  amount  of  the  unpaid 
balance  of  the  Miller-Brown  notes  as  express- 
ed and  represented  in  the  MlUer-Ware  notes. 
Appellant,  Adelle  Miller,  through  her  guar- 
dian ad  litem,  by  several  assignments,  at- 
tacks the  said  Judgment  foreclosing  the  me- 
chanic's and  builder's  lien  as  to  b<er,  but  all 
tending  to  the  one  question:  Did  intervener, 
Cooley,  by  his  purchase  at  the  receiver's  sale 
of  the  MlUer-Ware  notes,  acquire  the  legal  or 
equitable  title  or  rights  of  Burton-Lingo 
Company  to  the  Miller-Brown  notes,  or  the 
claim  or  debt  of  which  the  notes  were  but 
the  evidence,  and  the  right  to  foreclose  the 
mechanic's  Hen  as  to  the  full  amount  of  the 
unpaid  Miller-Brown  notes.  There  was  no 
direct  assignment  and  delivery  of  the  Mil- 
ler-Brown notes,  except  that  of  Brown  to 
Burton-Lingo  Company.  Burton-Lingo  Com- 
pany assigned  to  the  Guaranty  Trust  &  Bank- 
ing Company  the  Judgment  It  had  obtained  In 
the  Miller-Brown  notes,  and  all  its  rights  ob- 
tained by  reason  of  that  Judgment,  as  the  con- 
sideration for  thb  payment  by  the  Guaranty 
Trust  &  Banking  Company  to  it  of  the  Judg- 
ment against  the  Millers;  but  the  record 
does  not  show  an  assignment  or  delivery  by 
Burton-Lingo  Company  to  the  Guaranty 
Trust  &  Banking  Company  of  the  Miller- 
Brown  notes,  nor  an  assignment  of  the  build- 
ing contract  lien.  Whatever  rights,  title,  or 
Interest  in  or  to  jthe  mechanic's  and  builder's 
lien  the  Guaranty  Trust  &  Banking  Company 
received  by  the  assignment  to  it  of  the  Judg- 
ment, It  was  througU  subrogation  and  by  rea- 
son of  the  fact  that.  In  paying  the  Judgment, 
it  paid  the  debt  Mark  Miller  and  AdeUe  MU- 
ler  owed  to  Burton-Lingo  Company,  as  the 
assignee  of  Brown,  for  the  erection  of  the 
building. 

[1-3]  In  the  payment  of  the  debt  through 
the  payment  of  the  Judgment  and  the  assign- 
ment of  thte  Judgment,  there  was  privity  of 


contract  between  the  Guaranty  Trust  &  Bank- 
ing Company  and  Burton-Lingo  Company 
and  with  Mark  Miller,  I.  e.,  by  contract  there 
was  a  substitution  of  the  Guaranty  Trust  k 
Banking  Company  in  the  place  of  Burton- 
Lingo  Company  in  its  relation  to  the  debt 
But  there  are  numerous  decisions  which  rec- 
ognize the  doctrine  that.  If  a  third  party  pay 
a  debt  in  pursuance  of  an  agreement  between 
him  and  the  debtor  that  upon  his  so  doing  he 
shall  be  subrogated  to  the  creditor's  rights, 
the  agreement  will  be  given  effect,  and  sudi 
third  party  will  stand  in  the  place  of  the 
creditor  as  to  all  persons  interested  in  the 
property  or  the  security.  Fievel  t.  Zuber,  67 
Tex.  275,  8  S.  W.  273,  and  cases  there  dted. 
We  think  sndii  condition  is  shown  in  the 
case  at  bar  as  to  the  Guaranty  Trust  &  Bank- 
ing Company.  But  more  than  sudi  bare 
agreement,  it  took  an  assignment  of  all  of 
the  rights  Burton-Lingo  Company  had  in  the 
matter  of  the  Miller-Brown  contract.  Under 
the  facts  shown  by  tUe  record,  the  Goaranty 
Trust  &  Banking  Company  Is  in  no  soise  a 
volunteer  In  the  payment  of  the  d^t  The 
right  of  subrogation^  although  allovred  in  a 
proper  case  where  there  is  a  privity  of  con- 
tract, does  not  necessarily  depend  upon  a 
privity  of  contract  between  the  one  payln; 
the-debt  and  the  creditor  or  debtor.  It  arises 
from  the  nature  of  the  transaction.  Murphy 
V.  Smith,  50  S.  W.  1040. 

In  Fears  v.  Albea,  6»  Tex.  437,  6  S.  W.  286. 
5  Am.  St.  Rep.  78,  after  referring  vrtth  ap- 
proval to  the  Fieval  v.  Zuber  Case,  supra,  the 
Supreme  Court  of  this  state  said: 

"It  is  said  upon  high  authority  that  when  a 
mortgage  is  paid  by  one  who  is  under  no  ob- 
ligations to  pay  it,  althoagh  he  does  not  take  a 
formal  assignment,  he  is  subrogated  to  di4 
rights  of  the  mortgagee  in  the  mortgaged  prop- 
erty,  and  holds  the  title  so  acquired  against 
subsequent  incumbrancers,  although  he  had  also 
acquired  the  equity  of  redemption.  In  so<4 
.case,  no  proof  of  intention  on  his  part  to  keep 
the  mortgage  alive  is  neeessair  to  give  him 
the  benefit  of  it.  Kven  if  a  person  advandas 
money  to  pay  a  mortgage,  under  an  agreemrat 
with  the  owner  of  the  equity  of  redemption 
that  it  should  be  assigned  to  him  as  securiir 
for  the  money  advanced,  takes  a  discharge  of 
the  mortgage,  he  is  entitled  to  be  subrogated  ts 
the  rights  of  the  mortgagee  and  have  the  dis- 
charge vacated." 

[4]  It  seems  to  US  that  the  nndlspnted  Cads 
In  the  case  show  that  the  Guaranty  Tmst  Js 
Banking  Company,  by  paying  off  and  dis- 
<diarglng  the  debt  Mark  Miller  and  AdeUe 
Miller  then  owed  BurtoD-I4ngo  Onnpany, 
and  taking  an  assignment  of  It  iind«'  the 
said  agreement  and  arrangonent  with  Mark 
Miller  that  the  debt  itself  Should  be  carried 
forward  under  the  new  arrangement  ami  was 
so  carried,  though  In  a  changed  form  of  In- 
debtedness, but  the  same  debt  and  on  thr 
same  property,  the  Guaranty  Trust  A  Bank- 
ing Company  wonid  be  subrogated  ta  Us 
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rights  of  Burton-Idngo  Company,  as  to  the 
original  debt,  and  the  Judgment  of  Burton- 
Lingo  Company  having  been  set  aside  at  the 
instance  of  Mark  Miller  and  Adelle  Miller, 
tbe  Guaranty  Tmst  &  Banking  Comi>aiiy 
would  be  before  the  court  In  that  caoae  No. 
T.t88,  had  the  pleadings  filed  In  this  cause 
been  filed  In  that  case,  as  the  purchaser  or 
assignee  pendente  Ute  of  the  debt  upon  which 
tlie  salt  was  brought.  In  Bo<ne  &  Scarbor- 
ongii  V.  Miller,  86  Tex.  74,  23  S.  W.  574, 
vbvre  a  trustee's  sole  was  void  because  not 
made  at  the  courthouse  door  as  provided  in 
tlie  deed  of  trust,  the  Supreme  Court  said: 

"The  parties  after  the  sale  stood  aa  they  did 
before  tlie  ineffectual  attempt  at  sale  took 
place."   Jones  on  Mortgages,  f  1902. 

Has  the  original  debt  to  Brown  or  to 
Brovm's  assignee,  Burton-Lingo  Company, 
tbe  legal  owner  and  holder  of  the  notes,  been 
discharged?  It  is  evident  that  it  has  not 
tieen  paid  by  either  of  the  Millers,  or  by  the 
property  upon  which,  by  their  express  agree- 
ment, It  was  charged,  and  which  was  to  be 
tbe  primary  source  from  which  payment  was 
to  come.  It  is  not  claimed  that  the  foreclo- 
sure sale  of  thie  property  under  the  Burton- 
Lingo  Company  Judgment  had  the  effect  to 
either  rdease  the  property  from  the  lien  or 
to  pay  the  debt.  Tbe  foreclosure  sale  having 
tieen  set  aside,  the  Miller  debt  for  tbe  erec- 
tion of  the  building  having  been  paid  by  the 
Gaaranty  Trust  &  Banking  Company,  it  Is 
subrogated  to  the  rights  of  Burton-Ldngo 
Company  in  the  notes  and  mechanic's  lien. 
Under  such  circumstances,  tbe  lien  on  the 
property  not  being  extinguished,  equity  re- 
ijDlred,  if  necessary,  that  Justice  might  be 
(lone  all  parties,  that  the  original  debt  and 
the  builder's  lien  should  be  recognized  as 
a  subsisting  charge  upon  the  lots.  Monroe  v. 
Bnchanan,  27  Tex.  243.  In  that  case,  the 
Supreme  Court  said: 

"It  if  a  matter  of  no  importance  whether  the 
Dote  was  in  actual  existence  or  not,  or  whether 
it  Via  Etm  susceptible  of  assignment  as  nego- 
tiable paper.  The  facts  show  that  the  debt  evi- 
denwd  by  It  was  unpaid." 

For  reasons  stated,  we  think  the  Guaranty 
trust  &  Banking  Company  was  subrogated 
to  all  of  the  rights  that  Burton- Lingo  Com- 
pany had  at  the  time  and  sdnce  the  rendition 
tt  the  Judgment  against  Mark  Miller  and 
ideile  Miller  to  the  full  amount  of  said  debt, 

[S,  I]  Was  tbe  Intervener,  Winchester  Cool- 
I'y.  by  reason  of  his  purchase  of  the  Miller- 
K'are  notes  at  the  receiver's  sale,  and  the 
payment  by  him  of  (50  therefor,  subrogated 
to  all  of  the  rights  of  the  Guaranty  Trust  & 
baking  Company?  It  is  claimed  that  he 
na  not,  his  claim  being  remote  and  there  be- 
iig  no  direct  assignment  to  him  of  the  Miller- 
Krown  notes  or  the  builder's  lien.  Certain- 
<f,  an  oaMgnment  of  the  builder's  lien  with- 
wt  an  assignment  of  the  debt  would  be  with- 


out meaning  or  use.  The  lien  follows  the 
debt;  the  reason  b^ng  that  the  principal 
thing,  the  debt,  always  draws  to  it  that 
which  is  Incidental  or  accessory,  so  that  the 
principal  thing,  the  debt,  cannot  take  one  di- 
recti<MD,  and  that  which  Is  incident  to  it 
another  direction.  Perkins  v.  Sterne,  23  Tex. 
563,  76  Am.  Dec.  72.  Had  the  MiUer-Brown 
notes  been  assigned  and  delivered  to  the  In- 
tArener,  be  would,  in  that  instance,  be  the 
legal  owner  and  holder  of  tbe  note  and  lien, 
and  the  equitable  doctrine  of  subrogation 
would  have  no  application.  There  would  be 
no  substitution  of  another  person  in  the  place 
of  the  creditor  to  whose  right  he  succeeds  in 
relatlwi  to  the  debt.  In  the  instance  of  the 
one  owning  and  holding  tbe  note,  the  action 
would  be  on  the  express  contract,  tbe  notes; 
but,  where  one  succeeds  the  owner  In  his  re- 
lation to 'the'  debt  by  the  payment  of  it,  he 
thereby  becomes  substituted,  in  place  of  the 
owner  and  holder,  whether  there  is  an  as- 
signment to  him  or  not,  and  his  right  is  by 
subrogation,  upon  the  implied  promise,  his 
action  an  equitable  one^  and  independent  of 
any  actual  contractual  relation.  As  said  by 
the  Supreme  Court  in  Monroe  v.  Buchanan, 
supra,  it  is  a  matter  of  no  importance  wheth- 
er the  note  was  In  actual  existence  or  not, 
or  whether  it  was  still  susceptible  of  assign- 
ment as  a  negotiable  paper.  His  right  aris- 
es by  reason  of  the  existence  of  the  debt  and 
hAs  payment  of  it  in  whole  or  in  part.  The 
facts  in  this  case,  as  in  that,  show  that  the 
debt  evidenced  by  the  notes,  thH  full  consider^ 
atlon  of  the  Miller-Brown  notes  constituting 
the  principal  i>art  of  the  MUler-Ware  notes, 
was  unpaid,  and  that  the  receiver,  for  the 
consideration  stated,  passed  it  to  Cooiey,  as 
far  as  he  could  do  so.  We  have  carefullj 
read  the  several  authorities  referred  to  by 
appellant,  and  do  not  think  we  are  in  con- 
flict with  any  of  them.  We  need  not  review 
them.  Ai^llant  Insists  that  subrogation  can 
arise  only  in  favor  of  one  who  has  .actually 
paid  a  debt  and  for  the  amount  only  actual- 
ly paid.  The  full  amount  of  the  Miller-Brown 
debt  was  written  in  and  formed  the  princi- 
pal part  of  the  Miller-Ware  notes.  Interven- 
er, at  the  receiver's  sale,  bought  said  notes, 
paying  therefor  the  sum 'of  $60.  The  prin- 
ciple of  subrogation  has  often  been  stated 
to  be  tbat  it  gives  indemnity,  and  no  more; 
that  is,  it  is  an  equitable  assignment  of  the 
debt  paid,  and  the  one  paying  is  entitled  to 
be  reimbursed  for  what  he  has  paid,  and  to 
that  extent  only,  in  discharging  the  indebted- 
ness. Faires  v.  Cockerell,  88  Tex.  428,  31  S. 
W.  191,  639,  28  L.  B.  A.  628.  In  Cleveland  ▼. 
Carr,  40  S.  W.  at  page  410,  the  Court  of  Qvll 
Appeals,  through  Judge  Williams,  said  that, 
according  to  the  reasoning  in  Faires  v.  Cock- 
erell, tUe  payment  extinguished  the  debt,  but 
Isft  the  party  paying  a  right  of  action  upon 
an  implied  promise  to  recover  the  amount 
paid  with  legal  Interest    That  right  passed 
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by  subrogation,  but  only  as  a  meana  of  en- 
forcing his  right,  which  was  to  recover  the 
amonnt  paid,  with  legal  interest.  To  the 
same  effect  Is  Burns  v.  Ledbetter,  66  Tex. 
2^,  and  Close  y.  Fields,  2  Tex.  232. 

[7]  It  Is  Insisted  by  appellant  that.  If  Que 
intervener  recovers  at  all,  the  rate  of  Interest 
on  the  amount  recovered  should  be  the  legal 
rate  of  6  per  cent  and  not  8  per  cent,  as  al- 
lowed by  the  court.  Under  the  decisions  al- 
ready recited,  we  think  the  contention  must 
be  sustained.  The  intervener's  suit  is  not 
on  the  notes,  but  on  the  implied  contract  for 
reimbursement  for  what  be  has  paid  on  the 
debt,  and  the  interest  to  be  recovered  is  the 
legal  rate  and  not  the  rate  stated  In  the 
note.  Intervener's  right  of  subrogation  was 
first  asserted  more  than  two  years  after  the 
purchase  by  him  of  the  Miller-Ware  notes 
and  the  payment  to  the  receiver  of -the  pur- 
chase price  thereof.  It  Is  claimed  by  Adelle 
Miller  that  the  intervener's  cause  of  action 
is  barred  by  the  statutes  of  limitation  of  two 
years. 

We  have  found  that  Mark  'MUIer  was  the 
only  person  who  knew  that  Adelle  Miller  was 
not  served  with  citation  In  tbfe  Burton-Lingo 
Company  suit,  and  thbt  she  was  not  In  that 
suit  represented  by  an  attorney  authorized  to 
do  so,  and  that  these  facts  were  not  made 
known  by  Mark  Miller  to  any  person  untU 
about  the  time  Adelle  Miller  filed  her  answer 
In  this  suit  In  our  judgment  there  Is  no 
semblance  of  a  fraud  on  the  part  of  the 
Guaranty  Trust  &  Banking  Company  shown 
In  the  agreement  between  it  and  Mark  Mil- 
ler In  the  absence  of  any  knowledge  of  such 
facts  on  Its  part,  and,  while  the  grounds  on 
which  the  court  set  aside  the  Burton-Lingo 
Company  Judgment  are  not  stated,  we  appre- 
hend that  It  was  for  want  of  service  and  ap- 
pearance, In  that  case  on  her  part 

[t]  To  put  the  statute  of  limitations  in  mo- 
tion. It  must  appear  that  the  Guaranty  Trust 
ft  Banldng  Company  had  knowledge  of  the 
fact  tUat  Adelle  Miller  had  not  been  served 
with  citation,  and  that  she  did  not  appear 
In  person  or  by  attorney  In  the  Burton-Lingo 
Company  suit,  because  if  the  record  spoke  the 
truth  as  to  service  on  her,  or  her  personal 
appearance  and  answer  therein,  the  suit  of 
the  Guaranty  Trust  ft  Banking  Company  and 
the  suit  of  thte  intervener  would  have  been 
on  the  Miller-Ware  notes,  as  originally 
brought.  On  the  answer  of  Adelle  Miller 
denying  service  of  citation  and  denying  her 
appearance  in  said  suit,  and  those  facts  ap- 
pearing, the  cause  of  action  of  the  Guar- 
anty Trust  &  Banking  Company  and  Inter- 
vener was  not  then  on  the  Miller- Ware  notes, 
but  was  on  the  right  to  be  subrogated  as  hav- 
ing paid  thie  Miller  debt  as  evidenced  by  the 
Miller-Brown  notes.  In  other  words,  if  the 
Guaranty  Trust  ft  Banking  Company  did  not 
know  of  the  want  of  service  on  Adelle  Miller, 
and  did  not  know  that  she  did  not  appear  by 


person  or  by  attorney  to  said  cause,  and 
could  not  have  known  by  the  use  of  proper 
diligence,  the  statute  would  not  be  a  bar  to 
t^elr  suit  As  said  by  the  Court  of  Civil  Ap- 
peals In  Cleveland  v.  Carr,  40  S.  W.  at  page 
409,  it  Is  not  generally  true  that  a  plalntifTs 
ignorance  or  Inability  to  learn  of  his  cause 
of  action  will  prevent  the  statute  from  run- 
ning, and  that  ordinarily  the  limitation  runs 
regardless  of  those  fbcts;  but  in  cases  like 
the  one  at  bar,  where,  without  fault  of  tlie 
Guaranty  Trust  &  Banking  Company  elthvr 
fraud  or  facts  occur  tluit  destroy  or  set  aside 
the  Judgment  of  the  court  an  exception  is 
made  by  which  a  suspraslon  of  the  runnios 
of  th!e  statute  is  allowed  until  such  time  as 
the  discovery  of  such  facts  ought  to  be  made. 
There  is  only  one  view  to  be  taken  of  tbe 
facts  on  the  issue  of  limitation  In  this  case, 
and  that  Is  the  one  that  prevents  the  running 
of  thte  statute;  the  fbcts  were  testified  to 
by  Mark  Miller  and  Adelle  Miller  and  are  not 
controverted.  The  Guaranty  Trust  ft  Bank- 
ing Company,  In  the  absence  of  anything  to 
put  them  upon  notice  or  Inquiry,  had  the 
right  to  suppose  that  the  return  of  the  offi- 
cer spoke  the  truth,  and  that  the  attorney 
who  assumed  to  appear  and  file  an  answer 
for  Adelle  Miller  In  the  Bturton-Llngo  Com- 
pany suit  was  authorized  by  Adelle  Miller 
to  do  so. 

Under  the  view  we  take  of  the  case,  we 
think  we  need  not  further  discuss  the  Is- 
sues In  detail  as  presented  In  appellant's 
assignments.  They  have  been  considered  and 
are  overruled.  The  Judgment  of  the  trial 
court  Is  reformed  as  to  Mark  Miller,  Adelle 
Miller,  and  W.  H.  Anderson,  her  guardian  ad 
litem,  so  as  to  read  that  Winchester  Cooley. 
inteo-vener,  have  a  valid  contractor's  and 
builder's  lien  on  the  premises  In  controversy 
to  secure  the  payment  of  the  sum  of  $oO,  and 
Interest  thereon  at  tbe  rate  of  6  per  cent,  ikt 
annum  from  the  date  of  Its  payment  to  the 
receiver,  viz.,  the  4th  day  of  May,  1915,  until 
paid,  and  that  said  lien  be,  and  here  now  is. 
In  all  things  established  and  foreclosed ;  and 
in  all  other  respects  thte  Judgment  of  tbe  low- 
er court  Is  In  all  things  affirmed.  The  costs 
of  this  appeal  are  taxed  against  the  Inter- 
vener. 

HARPER,  0.  J.  (concurring).  I  am  nowj 
strongly  inclined  to  tbe  opinion,  though  I  do{ 
not  dissent,  that  thte  facts  of  this  case  show  tlJ 
tie  in  Cooley  by  reason  of  assignments  by  conJ 
tract  from  Brown  to  Burton-Lingo  Companyl 
and  from  the  latter  to  the  Guaranty  Trust  ft 
Banking  Company  of  the  original  Brownl 
notes  and  mechanic's  lien,  and  last,  by  judii 
dal  sale  by  the  receiver  to  him,  made ,  nndeij 
order  of  the  court  and  duly  confirmed,  anq 
cannot  be  collaterally  attached.  Onarant.tl 
State  Bank  &  Trust  Co.  v,  Thompson,  IM 
S.  W.  960.  That  the  equitable  doctrine  o] 
subrogation  in  Its  true  sense  does  not  apply] 
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but  that  when  the  ooart;  tbraatibt  Its  reeelTer, 
H>ld  the  Bfark  MUIer  note  95,627J26)  sued  iq»- 
on,  as  one  of  the  assets  of  the  bank,  and  it 
rontalnlne  the  original  Browii  oldlgatlon, 
Cooley  succeeded  to  all  the  rights  of  the 
l>ank,  and  wheui,  In  the  instaiit  case,  the 
judgment  in  No.  7388  was  set  aside  and  all 
muniments  of  title  executed  under  the  Mark 
Miller  bank  agreements  were  set  aside,  it 
left  the  original  suit  pending  with  the  right 
of  the  bank  to  proceed,  had  it  not  parted 
with  its  title  through  the  sale  to  Cooley. 
HaTing  done  so,  Gooley  is  now  in  the  position 
of  the  bank  and  Is  entitled  to  Judgment  for 
the  whole  of  thie  debt  and  to  foreclose  the 
Brown  mechanic's  lien  iipon  the  homestead. 


VALDESPINO  y.  DORRAKOB  ft  00. 
(No.  7600.) 

(Court  of  GMI  Appeals  of  Texas.     Galveston. 
Not.  6, 1918.    On  Motion  fOr  Rehear- 
ing, Jan.  le,  1919.) 

1.  Appeai,  and  Ebbob  ^=»644(3)— Nkcbssitt 
OF  ExccFTioNfr— Decision  on  Vtxa  or  Pbiv- 

II.EOE. 

Under  Vernon's  Sayles'  Ann.  dv.  St.  1914, 
art.  2062,  proTidin^'that,  where  the  ruHng  or 
other  action  of  the  court  appears  otherwise  of 
record,  no  bill  of  exceptions  shall  be  necessary 
to  reserve  an  exception  thereto,  an  exoeptioB  is 
not  necessary  where  a  plea  of  privilege  was  over- 
ruled and  the  evidence  heard  was  incorporated  in 
the  record. 

2.  Affbai,  and  Bbsob  «=>544(1)— finx  or  Ex- 
ceptions—NB0«S8iTT—Pi,Byk  or  Pbivileoi— 

NECESSITT   of  EXOKFTIONa 

Although  the  effect  of  sustaining  a  plea  of 
privilege  is  to  change  the  venue  of  the  suit,  a  mo- 
tion for  change  of  venae  and  a  plea  of  privilege 
are  entirely  different  proceedings,  and  pleas  of 
privilege  are  not  included  within  district  and 
county  courts  rule  55  (142  S.  W.  xxi),  provid- 
ing for  bills  of  exceptions  to  review  rulings  on 
change  of  venue. 

3.  Venux  «=97— Place  oe  Pebfobuanck  or 
Contracts— Iuflied  Pbokibes. 

An  implied  promise  to  perform  a  contract  in 
a.  county  other  than  that  of  defendant's  resi- 
dence will  not  place  the  venue  of  a  suit  thereon 
in  such  county. 

4.  Venue  «=»21— Residence  of  Defendant- 
Exceptions. 

One  who  sues  a  defendant  in  a  county  other 
than  that  of  his  residence  must  bring  his  case 
clearly  writkin  the  exceptions  to  the  general  rule 
tbat  a  defendant  is  entitled  to  be  sued  in  the 
county  of  his  own  residenoe. 

5.  Venue  ♦s»7— Place  or  Pxbfobuance  of 

€k>NTBACT. 

If  tiie  terms  of  a  written  contract  are  such 
ttMit  it  must  neceffnrUy  be  performed  in  a  cer- 
tain county,  suit  eaa  b«  maintained  thereon  in 
such  county. 


8.  Vkncts  •s3>T— Place  or  PEBmwuANn  or 
Obal  Conebaot. 
Suit  on  as  oral  contract  to  retnm  overpay- 
ments, if  any,  on  a  sale  of  cotton  upon  being 
scaled  and  weighed  in  the  county  of  the  pur- 
chaser's residence,  cannot  be  brought  in  such 
county  under  section  5  of  the  venue  statute,  but 
must  be  brought  hi  the  county  of  the  seller's 
residence. 

Appeal  from  District  Oourt,  Harris  Coun- 
ty;  Henry  J.  Dannenbanm,  Jodge. 

Action  by  Dorrance  &  Co.  against  A.  S, 
Valdesplno.  From  a  Judgment  for  plaintiffs, 
defendant  appeals.  Reversed  and  rendered, 
and  rehearing  denied. 

Goldstein  ft  Miller,  of  Bl  Paso,  and  O.  B. 
Dougherty,  of  Houston,  for  anteUant. 
R.  W.  Franklin,  of  Houston,  for  an>elleefl. 

PLEASANTS,  C.  J.  This  controversy 
grew  out  of  the  following  facts: 

Appellant  Is  a  resident  of  Bl  Paso  county, 
and  resided  and  had  bis  place  of  business 
in  said  county  during  the  year  1915.  Ap- 
pellees reside  in  Harris  county,  and  during 
said  year  were  engaged  in  the  business  of 
buying  and  selling  cotton.  They  had  an 
agent,  H.  M.  Freund,  who  represented  them 
In  El  Paso  county  during  the  year  mentioned. 
On  June  21,  23,  and  26,  1915,  appellees'  agent, 
Freund,  purchased  cotton  for  them  from 
appellant.  Eiach  of  these  purchases  was 
upon  the  following  terms :  Appellant  was  to 
be  paid  for  the  cotton  before  it  was  shipped 
to  Houston  at  an  agreed  prH»  per  pound  on 
a  basis  middling  in  accordanoe  with  classifl- 
catlon  and  weights  accepted  by  Fieond  at  Bl 
Paso,  less  an  agreed  amoiimt  to  cover  freight 
charges  from  Bl  Paso  to  Houston.  When  the 
cotton  reached  Houston,  it  was  to  be  re- 
weired  and  redassed,  and  final  settlement 
between  the  parties  was  to  be  made  In  ac- 
cordance with  the  Houston  welg<bts  and  das- 
siflcatlon.  nils  i^reement  was  entirely  oral. 
In  pursuance  of  the  agreement  the  cotton  was 
weighed  and  classifled  by  Freund  and  deliy- 
ered  to  the  railway  by  appellant,  who  pro- 
cured a  bill  of  lading  therefor  showing  that 
the  cotton  was  consigned  to  his  order  "Noti- 
ty."  The  bill  of  lading  was  thereafter  in- 
dorsed by  appellant  in  blank  and  delivered 
by  him  to  the  Rio  Grande  Valley  Bank  ft 
Trust  CJompany  at  El  Paso. 

Appellant  also  gave  the  bank  a  memoran- 
dum showing  the  amount  he  was  to  receive 
for  the  cotton,  and  instructed  the  bank  to 
credit  his  account  with  said  amount  when 
It  was  received.  Upon  the  presentation  to 
him  of  the  bill  of  lading  Freund  drew  his 
draft  on  appellees  in  favor  of  the  Rio  Grande 
Valley  Bank  ft  Trust  Company  for  the 
amount  agreed  to  be  paid  by  him  for  the 
cotton.  We  do  not  think  the  finding  ma- 
terial, but,  if  it  could  be  so  contrtdered,  the 
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judgment  of  the  trial  court  in  favor  of  ap- 
pellees Imports  a  finding  by  tliat  court  that 
the  draft  was  delivered  by  Freund  to  ap- 
pellant, who  delivered  It  to  the  bank.  Such 
finding  is  against  the  great  preponderance 
of  the  evidence,  but  is  supported  by  the  tes- 
timony of  Freund.  The  bank  attached  the 
bill  of  lading  to  the  draft,  credited  appel- 
lant's account  with  the  agreed  amount,  and 
forwarded  the  draft  to  Houston  far  collec- 
tion. The  appellees  paid  the  draft  upon  pres- 
entation and  received  the  bill  of  lading  and 
the  cotton.  Bach  of  the  three  purchases  and 
shipments  of  cotton  were  made  In  the  man- 
ner above  stated.  The  bills  of  lading  obtain- 
ed by  appellant  contain  no  statement  of  the 
w«igiits  or  classification  of  the  cotton.  These 
bills  of  lading  were  taken  out  in  the  form 
stated  and  indorsed  by  appellant  In  blank  at 
the  request  of  Freund  to  enable  him  to  ob- 
tain tile  money  from  the  BI  Paso  bank  on  his 
draft  on  appellees. 

According  to  the  Houston  weights  and  clas- 
sification of  the  cotton,  the  amount  received 
by  appellant  from  Freund  was  about  $2,000 
in  excess  of  the  value  of  the  cotton  at  the 
agreed  price  per  pound  on  a  basis  "middling." 
This  suit  was  brought  by  appellees  against 
appellant  to  recover  such  excess. 

Appellant  filed  and  presented  a  proper  plea 
of  privilege  to  be  sued  in  the  county  of  his 
residence,  and  answered  by  general  denial 
and  special  pleas,  which  need  not  be  set  out. 
The  plea  of  privilege  was  heard  on  Febru- 
ary 28,  1017,  and  was  overruled  by  the  court 
on  February  28th.  The  defendant  excepted 
to  the  ruling  of  the  court ;  such  exception  be- 
ing recited  in  the  order  of  the  court  over- 
ruling the  plea.  The  cause  was  tried  on  its 
merits  at  a  subsequent  term  of  the  court 
on  May  11,  1917,  and  appellees  recovered  a 
Judgment  against  appellant  for  the  amount 
claimed  by  them. 

The  agreed  statement  of  facts  filed  with 
the  record  contains  a  statement  of  all  the 
material  facts  adduced  in  evidence  on  the 
hearing  of  the  plea  of  privilege  and  on  the 
trial  of  the  cause  on  the  merits.  The  agree- 
ment of  counsel  for  appellee  appended  to  the 
statement  of  facts  and  the  approval  of  the 
trial  Judge  of  the  statement  are  as  follows: 

"I,  B.  W.  Franklin,  attorney  for  plaintiff  in 
this  cause,  hereby  agree  that  the  facts  set  forth 
in  the  foregoing  56  pages  are  a  tnie  and  correct 
statement  of  the  facts  adduced  in  evidence  at 
said  two  hearings,  but  I  d^llne  to  approve  this 
statement  of  facts,  because  there  is  included  in 
the  same  the  evidence  adduced  at  the  hearing  on 
the  plea  of  privilege  at  a  previous  term,  which 
I  do  not  consider  proper  to  be  included  in  such 
statement  of  facts,  and  not  the  proper  or  legal 
way  to  present  such  testimony  or  preserve  the 
exception." 

"The  foregoing  statement  of  facts  having  been 
presented  to  me,  the  same  is  hereby  approved  as 
a  true  and  correct  statement  of  all  the  evidence 
adduced  on  the  hearing  of  the  plea  of  privilege 


and  on  the  trial  on  the  merits,  and'  order  tbe 
same  filed  as  a  part  of  the  record  in  this  came, 
and  plaintiff's  exception  noted  to  the  approval 
and  filing  of  said  statement  of  facts  for  the  rea- 
son set  out  in  his  refusal  set  forth  above. 
"Henry  J.  Dannenbaum,  Judge  Presiding." 

Appellees  in  due  time  filed  a  motion  hi 
this  court  to  strike  out  the  statement  of 
facts,  Or  in  the  alternative  to  strike  out  that 
portion  of  the  statement  containing  the  facts 
adduced  on  the  hearing  of  the  plea  of  privi- 
lege on  the  ground  that  it  was  not  proper  to 
include  In  the  statement  of  facts  adduced 
on  the  hearing  of  the  plea  of  privilege,  be- 
cause such  could  be  properly  presented  to 
this  court  only  by  a  bill  of  exceptions  to  the 
action  of  the  court  overruling  the  plea  of 
privilege  prepared  and  taken  at  the  time  the 
plea  was  overruled,  and  because  the  statute 
does  not  authorize  a  statement  of  facts  od 
appeal  from  a  judgment  rendered  at  one 
term  of  court  to  include  evidence  introduced 
on  a  partial  hearing  of  the  case  at  a  previ- 
ous term.  Tliis  motion  was  taken  with  tlie 
case,  and,  in  connection  with  appellees'  ob- 
jections to  our  considering  the  first  as- 
signment of  error,  complaining  of  the  Judg- 
ment of  the  court  overruling  the  plea  of  priv- 
ilege on  the  ground  that  the  record  contains 
no  bill  of  exceptions  to  the  order  of  the  court 
overruling  the  plea,  will  be  disposed  of  be- 
fore considering  the  other  questions  in  the 
case. 

[1]  We  cannot  agree  with  counsel  for  ap- 
pellee In  the  proposition  that  a  lAll  of  excep- 
tions is  necessary  In  this  case  to  authorize 
an  appellate  court  to  revise  the  ruling  of  a 
trial  court  on  a  plea  of  privilege.  Article 
2062,  Vernon's  Sayles'  Civil  Statutes,  pro- 
vides that — 

"Where  the  ruling  or  other  action  of  the  court 
appears  otherwise  of  record,  no  bill  of  excep- 
tions shall  be  necessary  to  reserve  an  exception 
thereto." 

As  before  stated,  appellant's  exceptions  to 
the  ruling  of  the  court  on  the  plea  of  privi- 
lege is  recited  In  the  order  of  the  court  over- 
ruling the  plea.  It  is  agreed  by  the  parties 
that  the  statement  of  facts  filed  with  the! 
record  in  this  case  contains  all  of  the  facts 
adduced  in  evidence  on  the  bearing  of  the 
plea.  If  the  evidence  upon  which  the  court 
acted  in  overruling  the  plea  could  be  prop- 
erly presented  to  this  court  by  an  agreed 
statement  of  facts,  It  is  clear  that  the  ruling 
and  action  of  the  court  fully  appears  from 
the  record  before  us,  and  under  the  provi- 
sions of  the  statute  above  quoted  uo  bill  of 
exceptions  Is  necessary  to  authorize  us  to 
reverse  such  ruling.  If  the  plea  had  bees 
heard  with  the  case,  there  could  be  no  ques- 
tion of  the  propriety  of  embodying  in  the 
statement  of  facts  the  evidence  adduced  on 
the  plea  with  the  evidence  on  the  merits  of 
the  case,  and  no  serious  contentioii  could 
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be  made  that  in  sudi  case  a  Ull  of  exceptiona 
would  be  necessary.  We  do  not  tUnk  that 
tbe  fact  that  the  plea  was  beard  at  a  differ- 
ent time  from  the  trial  of  the  case  on  the 
merits,  and  at  a  different  term  of  the  court, 
materially  affects  the  question.  At  tba  time 
this  plea  was  acted  on  appellant  bad  no  rlgbt 
to  appeal  from  tiie  order  overruling  his  plea, 
and  could  only  present  his  complaint  of  such 
order  to  the  appellate  court  on  his  appeal 
from  the  final  Judgment.  We  can  see  no  rea- 
sw  for  holding  that  the  evidence  adduced 
upon  the  hearing  of  the  plea  could  not  be 
properly  preserved  and  presented  to  this 
conrt  with  the  evidence  adduced  upon  the 
trial  oa  the  merits,  in  a  statement  of  facts 
prepared  after  the  final  Judgment,  and  we  are 
dted  to  no  case  which  so  holds.  In  the  case 
of  Marshall  v.  Spillane,  7  Tex.  Oiv.  Aiq;).  532, 
27  S.  W.  102,  this  court  refused  to  sustain 
an  assignment  complaining  of  the  action  of 
tbe  trial  coort  sustaining  oral  exceptions  to 
the  defendant's  plea  of  privilege.  In  passing 
apon  tbe  assignment  the  conrt  say: 

■TTiis  assiKnmeiit  Is  not  supported  by  the 
record,  for  the  only  action  by  the  court  upon 
the  plea  shown  by  the  record  of  which  we  can 
take  notice  is  the  order  made  August  10,  1896, 
which  shows  that  the  general  demurrer,  plea 
in  abatement,  and  exceptions  of  defendant  E.  J. 
Marshall  were  overruled,  to  which  he  excepted, 
nod  took  leave  to  file  an  amended  answer.  It 
does  not  appear  from  this  order  that  exceptions 
were  sustained  to  the  plea,  and  there  are  no 
eiceptions  thereto  in  the  record.  For  aught 
that  appears  otherwise,  the  conrt  may  have 
heard  evidence  upon  tbe  plea,  and  found  that 
Killeen  resided  hi  Galveston  county.  At  a  sub- 
sequent term  of  the  court,  and  at  the  term  at 
which  the  case  was  tried  on  its  merits,  the  de- 
fendant Marshall  took  a  bill  of  exceptions  to 
the  action  of  the  Court  in  overruling  the  plea, 
which  only  shows,  however,  that,  upon  excep- 
tions being  raised  to  the  sufficiency  thereof, 
the  court  overruled  the  plea.  The  bill  of  ei- 
eeption  should  have  been  taken  and  filed  at  the 
tetm  at  which  the  ruling  complained  of  was 
made.  Rev.  St.  arts.  1358,  1363;  Dist.  Ct. 
Rules  53,  80  [142  S.  W.  xxi] ;  Price  v.  Lauve, 
49  Tex.  80;  Campbell  v.  Cook  (Tex.  Civ.  App.) 
24  S.  W.  980." 

We  think  it  Is  clear  that  this  case  does 
not  support  the  proposition  that  when  a  plea 
of  privilege  upon  a  hearing  on  the  facts  Is 
overruled  that  the  evidence  upon  which  the 
court  acted  can  only  be  presented  to  the  ap- 
pellate conrt  by  a  bill  of  exceptions.  It  is 
manifest  from  the  opinion  of  the  court  above 
quoted  that  the  holding  that  a  bill  of  excep- 
tions should  have  been  taken  at  the  time  the 
ruling  of  the  conrt  was  made  was  based 
upon  the  fact  that  the  ruling  of  the  court 
did  not  otherwise  appear  of  record.  In  the 
f^se  of  American  Warehouse  Co.  v.  Ray,  150 
S.  W.  764,  the  Court  of  Appeals  for  the 
Fonrtli  District  refused  to  sustain  an  assign- 
ment complaining  of  the  ruling  of  the  trial 
conrt  on  a  plea  of  privilege^  because  there 


was  no  MU  of  exceptions  taken  to  tbe  ntUng. 
From  the  statement  in  the  opkiion  the  mI-> 
Ing  oomplalBfid  of  was  not  otherwise  shown 
by  the  record.  The  court  also,  after  citiug 
rule  66  for  the  district  and  county  courts 
(104  Tex.  067,  142  8.  W.  xxi),  which  provides 
that  as  to  rulings  of  the  court  upon  applica- 
tion for  continuance,  for  change  of  venne, 
and  other  inddental  motions,  bUla  of  ezcep* 
tlons  must  be  taken,  aays  that,  "as  a  plea  of 
privilege  now  amounts  to  nothing  more  than 
*  *  •  a  change  of  venae,  •  •  •  it 
seems  to  come  within  the  very  language  of" 
tbe  rule. 

[2]  It  is  tme  that  the  effect  of  snstalnlng 
a  plea  of  privilege  is  to  change  the  venue  of 
the  suit,  but  a  motion  fbr  change  of  vaiue 
and  a  plea  of  privilege  are  entirely  different 
proceedings,  and  it  cannot  be  held  that  the 
term  "motions  for  change  of  venne,"  as 
nsed  in  the  rule,  indndes  pleas  of  privilege 
to  be  sned  in  Jhe  coonty  of  one's  residence. 

In  the  case  of  Lnter  v.  Ihnken,  14S  S.  W. 
676,  the  court  which  decided  the  case  of 
American  Warehouse  Co.  v.  Ray,  before  dis- 
cussed, in  an  opinion  written  by  the  learned 
Justice  who  wrote  the  opinion  in  the  case 
last  mentioned,  held  that  a  bill  of  exertions 
was  not  required  to  Show  the  rallng  of  the 
trial  court  sustaining  a  plea  of  privilege. 
It  la  tme  this  holding  was  based  upon  the 
fact  that  the  statute  made  the  order  of  tbe 
court  overruling  the  plea  a  final  Judgment 
from  which  an  appeal  could  be  prosecuted, 
but  the  opinion  further  holds  that  the  pro- 
ceeding on  a  plea  of  privilege  "cannot  be 
classed  as  an  application  for  a  change  of 
venue,  although  It  may  result  in  such 
change." 

In  the  case  of  Crowell  v.  Bank,  163  S.  W. 
339,  it  Is  held  by  the  Court  of  Appeals  for 
the  Third  District  that  the  ruling  of  a  trial 
court  refusing  to  sustain  a  plea  of  privilege 
could  not  be  shown  by  a  bUl  of  exceptions,  ' 
but  must  appear  in  the  minutes  of  the  conrt 

This  review  of  the  cases  shows  that  the 
opinions  of  our  appellate  courts  upon  the 
question  of  the  application  of  rule  56  to  rul- 
ings upon  pleas  of  privilege  are  somewhat 
conflicting  and  confusing. 

We  are  of  <vlDion  that  a  bUl  of  exceptions 
was  never  necessary  when  the  order  over- 
ruling the  motion  and  entered  In  the  minutes 
of  the  court  recited  that  the  party  against 
whom  the  ruling  was  made  excepted  there- 
to, and  if  the  mllng  was  upon  the  facts,  such 
facts  were  shown  in  a  statonent  of  facts. 
If  under  the  old  statute  the  plea  was  sus- 
tained, the  case  was  dismissed,  and,  the 
judgment  of  dismissal  bdng  a  final  Judg- 
ment, no  bill  of  exertions  was  required  to 
entitle  tbe  plaintiff  to  have  the  ruling  of  the 
court  revised  (m  appeal. 

The  present  statute,  which  provides  that 
if  the  plea  is  sustained  tbe  suit  shall  not  be 
dismissed,  but  transferred  to  the  iwoper  conn- 
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ty,  gives  tbe  right  of  appeal  to  either -party 
from  the  ruling  or  judgment  of  the  court  on 
the  plea,  and,  such  order  being  a  part  of  tbe 
record  of  the  case,  no  bill  of  exertions  Is 
necessary,  and  if  evidence  la  heard  by  tbe 
court,  and  the  plea  determined  on  the  facts, 
such  facts  should  be  presented  to  the  appel- 
late court  by  a  statement  of  facts  prepared 
as  In  other  appeals  from  final  Judgments  of 
a  trial  court  As  we  hare  before  stated,  at 
tbe  time  the  plea  of  appellant  In  this  case 
was  overruled  he  had  no  right  of  app^l,  and 
the  facts  upon  which  the  court  acted  mif^t 
have  been  shown  by  a  bill  of  exceptions,  but 
he  was  not  required  to  present  them  In  that 
way. 

It  follows  from  these  condusLons  that  ap- 
pellees' motion  to  strike  out  that  portion  of 
the  statement  of  facts  ccmtalning  the  facts 
shown  on  the  hearing  of  the  plea,  and  their 
objections  to  our  considering  appellant's  as- 
signment of  error  attacking  the  ruling  of  the 
court  on  the  plea  of  privll^e,  cannot  be  sus- 
tained. 

This  brings  ns  to  a  consideration  of  the 
Question  of  whether  the  order  of  the  court 
overruling  the  plea  of  privilege  was  correct 

The  defendant  in  this  case  was  not  sued  in 
the  county  of  his  residence,  and  the  ground 
upon  which  such  valuable  statutory  right  was 
denied  him  was  that  the  evidence  was  suffi- 
cient to  show  that  he  had  contracted  in  writ- 
ing to  pay  plaintiffs  the  sum  claimed  by  them 
in  Harris  county,  where  the  suit  was  brought 
and  the  venue  of  tbe  suit  was  thus  placed  in 
Harris  county  under  section  No.  6  of  the 
venue  sUtute  (Rev.  St  1911,  art  1830).  In 
tbe  case  of  Lasater  v.  Waits,  96  Tex.  655, 
68  S.  W.  500,  our  Supreme  Court  says: 

"The  rule  of  construction  which  has  always 
been  applied  In  this  state  is  that  a  plaintiff, 
basing  his  action  upon  one  of  the  exceptions  fto 
the  venue  statute],  must  bring  his  case  clearly 
*  within  it  The  defendant  is  not  to  be  denied  the 
privilege  of  being  sued  where  he  remdes  npon  a 
strained  or  doubtful  construction  of  the  excep- 
tional provision." 

[3-S]  It  is  well  settled  that  an  impUed 
promise  to  perform  a  contract  in  a  county 
other  than  that  of  the  defendant's  residence 
will  not  place  tbe  venue  in  such  county.  One 
who  sues  a  defendant  in  another  county  than 
that  of  the  defendant's  residence  must  bring 
his  case  clearly  within  one  of  the  exceptions 
to  the  general  rule.  Mahon  v.  Cotton,  13  Tex. 
Civ.  App.  239,  35  S.  W.  869;  Burkitt  «^ 
Barnes  v.  Berry,  143  S.  Wt  1187.  This  does 
not  mean  that  the  written  contract  must  re- 
cite in  express  and  exact  words  that  it  la  to 
be  performed  in  the  county  in  which  the  suit 
is  brout^t,  but,  if  the  terms  of  tbe  written 
contract  are  such  that  it  must  necessarily  be 
performed  in  that  county,  it  comes  within  the 
statute,  and  suit  can  be  maintained  thereon 
in  tbe  county  la  which  It  Is  performabla* 


Seley  ▼.  WUliams,  20  Tex.  Civ.  Apt).  405,  50 
S.  W.  399. 

With  these  well-settled  rules  of  decision  in 
mind,  we  agree  with  counsel  for  appellant 
that  the  evidence  in  this  case  wholly  fails 
to  show  that  appellant  contracted  in  writ- 
ing to  pay  appellees  the  sum  claimed  by  them 
in  this  suit  in  Harris  county. 

The  only  written  instruments  introduced  in 
evidence  to  whidi  appellant  was  a  party  were 
the  bills  of  lading  issued  to  him  by  tbe  rail- 
way company  and  indorsed  by  him  In  blank, 
and  delivered  to  the  El  Paso  bank.  These 
bills  of  lading  consigned  the  cotton  to  ap- 
pellant's order  at  Houston,  Tex.,  with  the 
word  "Notify"  indorsed  thereon,  and  in  one 
or  two  of  them  the  Indorsement  was  "Notify 
Dorrance  &  Co."  These  bills  of  lading  only 
call  for  so  many  bales  of  cotton,  and  contain 
no  statement  as  to  the  weight  or  class  of  tbe 
cotton.  Under  the  undisputed  evidence  which 
we  have  before  set  out  the  value  of  the  cot- 
ton at  the  price  agreed  upon,  based  upon  the 
weights  and  classification  accepted  by  ap- 
pellees' agent,  Freund,  was  to  be  paid  appel- 
lant before  the  cotton  left  £1  Paso,  and  wan 
so  paid  to  him  by  the  amount  being  placed 
to  his  credit  in  the  El  Paso  bank  In  accord- 
ance with  tbe  terms  of  the  agreement.  Upon 
these  facts,  giving  the  bills  of  lading  lndor!>e<l 
by  appellant  the  force  and  effect  of  a  written 
contract  between  him  and  appellees,  by  no 
sort  of  construction  can  they  be  held  to  buid 
appellant  to  do  more  than  to  deliver  to  ap- 
pellees at  Houston,  Tex.,  tbe  number  of  bales 
of  cotton  called  for  therein.  It  certainly 
cannot  be  held  that  tbe  drafts  drawn  by 
appellees'  agent  Freund,  on  appellees  in  fav- 
or of  tbe  El  Paso  bank  added  anything  to 
the  obligations  of  appellant  evidenced  by  the 
bills  of  lading.  It  is  true  the  drafts  were 
attached  to  the  bills  of  lading  and  were  paid 
by  appellees  at  Houston  as  a  condition  to  tbe 
delivery  of  the  bills  of  lading,  the  possession 
of  which  was  necessary  to  enable  them  to 
obtain  possession  of  the  cotton,  but  they 
were  not  signed  or  indorsed  by  appellant, 
and  formed  no  part  of  his  written  contract 
with  defendant.  If,  however,  he  had  drawn 
the  drafts,  and  tbe  money  called  for  therein 
had  been  paid  him  or  his  assignee  at  Houston, 
the  drafts  and  bills  of  lading,  considered  to- 
gether, would  only  evidence  a  written  con- 
tract on  bis  part  to  deliver  to  appellees  at 
Houston  the  Identical  bales  of  cotton  called 
for  in  the  bills  of  lading,  and  it  is  not  con- 
tended that  this  was  not  done ;  for  it  affirm- 
atively appears  that  the  cotton  called  for  in 
tbe  bills  of  lading  was  delivered  at  Houston 
and  received  by  the  appellees. 

[i]  The  agreement  between  Freund  and  ap- 
pellant that  the  cotton  was  to  be  reweigbed 
and  reclassed  at  Houston,  and,  if  upon  such 
reweighing  and  reclassification  the  amount 
paid  appellant  at  liU  Paso  was  not  the  full 
value  of  tbe  cotton  at  the  agreed  price  per 
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ponnd,  Freund  or  appelleeis  were  to  pay  sp- 
pellant  tbe  balance  so  taani  to  be  due  him, 
and  If  the  amount  that  had  been  paid  appel- 
lant exceeded  the  value  of  the  cotton,  appel- 
lant was  to  return  the  amount  be  (appellant) 
had  been  oTeri)ald,  was  oral.    It  Is  opon  thla 
oral  agreement,  no  part  of  which  is  erideoced 
by  any  writing,  that  aivellees'  salt  is  based. 
No  case  can  be  found  that  will  suBtaln  the 
contention  that  such  oral  agreement  can  be 
grafted  upon  the  contract  evidenced  by  the 
drafts  and  bills  of  lading  in  this  case,  and 
thus  become  metamorphosed  into  a  contract 
in  writing  binding  api>ellant  to  pay  appellees 
in  Harris  county  the  amount  due  them  under 
such  agreement.    The  (vtinlons  of  this  court 
in  the  cases  of  Seley  v.  Williams,  20  Xez. 
Clr.  App.  406,  60  S.  W.  389,  and  Oallender  v. 
Short,  34  Tex.  Civ.  App.  364,  78  S.  W.  360, 
were  based  upon  facts  essentially  dUferent 
from  the  facts  of  this  case.    The  bUls  of  lad- 
ing and  drafts  in  each  of  those  cases  by  no- 
tations or  recitals  therein,  taken  together, 
were  held  to  constitute  a  contract  by  which 
the  defendant  bound  himself,  in  considera- 
tion of  the  payment  of  the  amount  of  the 
draft,  to  deliver  to  the  plaintlfT  in  the  county 
of  plaintiff's  residence  grain  in  the  one  case 
and  cotton  in  the  other  of  a  specified  weight 
and  class,  and  upon  breach  of  the  contract 
to  deliver  the  spedfled  character  of  grain  Or 
cotton,  suit  to  recover  damages  therefor  could 
be  maintained  In  the  county  in  which  the  de- 
fendant had  contracted  to  make  the  delivery. 
The  opinion  in  the  case  of  KellM'  v.  Man- 
gum,  161  S.  WV  19,  does  not  disdose  the  con- 
tents of  tbe  bill  of  lading,  which,  together 
with  the  draft,  in  tbe  opinion  of  tbe  court, 
constituted  a  contract  in  writing  performable 
in  the  county  in  which  the  cotton  was  de- 
livered.     The   holding   is   based    upon    the 
theory  that  the  defendant  failed  to  deliver 
cotton  of  the  value  called  for  in  the  written 
contract  evidenced  by  tbe  bill  of  lading  and 
the  draft,  and  the  suit,  being  for  breach  of 
said  contract,   conld   be  maintained  in  the 
county  where  the  cotton  was  contracted  to  be 
delivered.    This  was  the  holding  in  the  Sel^ 
and  Callender   Gases,   and  those  cases  are 
dted  in  the  Keller-Mangom  Case  in  support 
of  the  opinion.     We  do  not  think  the  facts 
disclosed  in  the  opinion  bring  tbe  case  within 
the  rule  announced  in  the  cases  dted,  but  aU 
of  the  facts  may  not  have  been  set  out  in  the 
opinion.    There  is  nothing  in  the  opinion  In 
the  case  of  Seed  &  Grain  Co.  v.  Blumberg, 
162  S.  W.  1,  wbidi  sustains  aKtelleea'  con- 
tention in  this  case.    We  think  the  presoit 
case  is  mled  by  the  case  of  Sanders  v.  Hes- 
ter Cotton  Co.,  196  S.  W.  270,  and  all  that 
was  necessary  In  this  opinion  upon  this  ques- 
tion was  to  have  dted  the  clear  and  well-con- 
sidered opinion  of  Justice  Graves  in  the  San- 
ders Case,  bnt  in  view  of  the  fact  that  able 
members  of  the  bar  and  some  of  our  district 
Judges  seem  to  construe  the  Seley  and  Callen- 
der Cases  as  holding  that,  whenever  a  bill  of 


lading  and  a  draft  are  ttie>  means  by  which  a 
sdler  receives  payment  for  goods  sold  and 
shipped  by  him  ont  of  the  oonnty  of  his  resi- 
dence, he  can  be  sued  in  the  county  in  which 
the  goods  were  d^vered  and  draft  paid 
upon  any  cause  of  action  growing  out  of  or 
connected  with  f^e  sale  of  the  goods,  we 
deemed  it  not  amiss  to  review  the  cases  and 
discuss  the  question  at  some  length.  The 
opinions  in  the  Seley  and  Callender  Cases 
were  by  this  court,  and  tbe  writer  of  this 
(pinion  wrote  the  (pinion  in  the  Callender 
Case,  and  in  neither  of  those  cases  did  the 
court  hold  that  a  defendant  could  be  sued  out 
of  the  county  of  his  residence  under  section 
6  of  the  venne  statute  upon  a  cause  of  action 
arising  from  a  breach  of  contract  unless  such 
contract  is  in  writing  and  expressly  provides 
for  its  performance  in  a  county  other  than 
that  of  the  residence  of  tbe  defendant,  or  its 
terms  and  nature  are  such  that  it  most  neces- 
sarily be  so  performed,  and  we  do  not  think 
the  (pinions  in  these  cases  can  be  fairly  con- 
strued otherwise.  The  right  to  be  sued  where 
ime  resides  and  is  known  is  a  substantial 
right  long  recognised  and  guarded  in  Anglo- 
Saxon  law  and  expressly  guaranteed  by  the 
statute  of  our  state,  and  such  right  should 
not  be  frittered  away  by  loose  or  too  liberal 
constmction  of  the  exceptions  to  the  rule  pro- 
vided by  the  statnte.  Tbe  necessities  or  con- 
vmiences  of  large  business  enterprises  which 
affect  the  public  welfare  might  induce  the  Leg- 
islature to  further  extend  the  exceptions, 
but  until  the  Legislacnrs  does  this  by  amend- 
ing the  statnte,  the  oourts  must  enforce  it  as 
it  is  written,  giving  the  language  of  the  act 
its  idain  intent  and  meaning. 

Jadgment  of  the  court  below  most  be  re- 
versed, and  Judgment  here  rendered  direct- 
ing the  transfer  of  the  suit  from  Harris 
county  to  M  Paso  county,  and  it  has  been  so 
ordered. 

Reversed  and  rendered. 

On  Motion  for  Rehearing. 

In  the  motion  for  rehearing  filed  by  appel- 
lees it  is  very  earaestly  Insisted  that  this 
court  erred  in  stating  In  the  opinion  here- 
tofore filed  herein  that  the  bills  of  lading 
and  drafts  In  the  cases  of  Seley  v.  Williams, 
20  Tex.  Civ.  App.  406,  50  S.  W.  399,  and 
Callender  v^  Short,  34  Tex.  Civ.  App.  384,  78 
S.  W.  368,  "by  notations  or  redtals  therein 
taken  together  were  held  to  constitute  a  con- 
tract by  which  the  defendant  bound  himself, 
in  consideration  of  the  payment  of  the 
amount  of  tbe  draft,  to  deliver  to  the  plain- 
tiff in  the  county  of  plaintiff's  residence 
grain  in  the  one  case  and  cotton  in  the  other 
of  a  specified  weight  and  class,  and  upon 
breadi  of  the  contract  to  deliver  the  spedfi- 
ed  diaracter  of  grain  or  cotton  suit  to  recov- 
er damages  therefor  could  be  maintained  in 
the  county  in  which  the  defendant  had  con- 
tracted to  make  the  delivery." 
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This  statement  Is  Inaccurate  as  applied  to 
the  CaUende]>Short  Cases  if  it  be  construed 
to  mean  that  there  was  any  notation  on  the 
bills  of  lading  or  drafts  in  eridence  in  that 
case  indlcatiiig  the  grade  or  weight  of  the 
cotton.  The  bills  of  lading  in  that  case,  just 
as  in  thia  case,  only  called  /or  a  certain  num- 
l>er  of  bales  of  cotton,  and  the  drafts  were 
drawn  for  the  value  of  the  cotton  at  the 
agreed  price  per  pound,  based  on  grade  and 
weight  at  the  point  of  shipment.  Neither  the 
bills  of  lading  nor  the  drafts  contained  any 
notations  or  recitals  indicating  the  grade  or 
weight  of  the  cotton. 

The  contract  under  wlilch  the  cotton  was 
purdiased  provided  that  the  cotton  should 
be  paid  fbr  at  so  much  per  pound  f.  o.  b. 
cars  at  Houston,  on  a  basis  middling,  Hons- 
ton  weights  and  classlflcation. 

This  court  held,  in  effect,  in  the  case  men- 
tioned, that  the  bills  of  lading  and  the  drafts 
above  described  constituted  a  contract  In 
writing  by  the  defendant  to  deliver  to  the 
plaintiffs  at  Houston  cotton  which,  when 
classified  and  weighed  at  Houston,  would  at 
the  agreed  price  per  pound  be  worth  the 
amount  of  the  drafts,  and  for  a  breach  of 
this  contract  suit  could  lie  maintained  against 
the  defendant  at  Houston. 

We  are  not^  inclined  to  question  the  cor- 
rectness of  that  lioldtng,  and  any  expressions 
in  our  main  opinion  which  can  l>e  so  constru- 
ed were  not  so  intended,  and  are  here  with- 
drawn. 

The  facts  in  this  case  distinguish  it  from 
the  Callender  Case.  As  stated  in  our  main 
opinion,  the  undisputed  evidence  in  this  case 
shows  that  the  draft  on  appellees  was  not 
drawn  by  appellant,  nor  indorsed  by  him. 
He  was  not  the  payee  in  the  draft  whidi  was 
drawn  on  appellees  by  its  agrat  at  El  Paso  in 
l&vor  of  the  El  Paso  bank.  It  was  cashed  by 
the  EH  Paso  bank,  and  the  proceeds  paid  to 
appellant  in  Bl  Paso.  The  cotton  was  weighed 
by  the  public  weigher  at  El  Paso,  and  a  sam- 
ple from  every  Imle  was  examined  by  appel- 
lees' agent,  Freund,  after  which  he  began 
negotiations  with  appellant  for  the  purchase 
of  the  cotton.  The  parties  finally  agreed 
upon  the  price,  and  agreed  amount  was  paid 
appellant  in  the  manner  stated.  App^ant 
testified: 

"The  purpose  of  having  these  hjUa  of  lading 
taken  in  my  name  as  the  consignor  for  the 
shipment  of  cotton  from  £3  Paso  to  Houston 
was  so  that  Mr.  Freund  could  negotiate  his 
drafts  in  order  to  pay  me  the  money  for  the 
cotton.  I  did  not  suggest  to  him  that  it  be  fix- 
ed that  way.  He  suKgested  it  to  me.  •  •  « 
I  explained  to  Mr.  Freund  fully.  I  wanted  the 
cash  there  in  ES  Paso." 

Appellees'  agent,  Freund,  testified: 

"It  is  a  fact  that  I  paid  Mr.  Valdesidno  in 
cash  the  price  of  the  cotton  that  he  wanted 
there  at  El  Paso,  the  full  amount  of  it  accord- 


ing to  my  class  an'd  weights  there  at  E3  Puo, 
according  to  what  we  had  agreed  on  there  at 
El  Pasa  I  paid  him  every  cent  of  the  value 
of  the  cotton  that  we  had  agreed  on  there  at  EI 
Paso." 

How  Is  it  possible  to  get  out  of  these  bills 
of  lading  and  drafts  a  contract  4m  the  part 
of  appellant  to  deliver  cotton  of  any  spedfle 
weight  and  grade  at  Houston?  Appellant 
was  not  a  party  to  the  drafts,  and  the  drafts 
and  the  bills  of  lading,  taken  together,  fail 
to  show  what  amount  appellant  was  paid 
for  the  cotton,  and  appellee's  cause  of  action 
depends  entlrdy  upon  the  oral  contract  of 
sale  made  by  appellant  with  appellee's  agent 
at  m  Paso.  This  being  true,  it  necessarily 
follows  that  a  suit  for  the  breach  of  that 
contract  could  not  be  maintained  over  appel- 
lant's objection,  elsewhere  than  in  the  coun- 
ty of  his  residence. 

We  are  fully  satisfied  that  our  disposition 
of  this  appeal  as  Indicated  by  our  main  opin- 
ion was  correct,  and  the  motion  for  rehear- 
ing must  be  overruled. 

Overruled. 


FEBRBLL  et  al.  v.  BEAUMONT  TBAOTIOX 
CO.    (No.  286.) 

(Court  of  Civil  Appeals  of  Texas.  Beaumont 
Dec.  8,  1917.  On  Rehearing,  Nov.  80  and 
Dec.  U,  1918.  Further  Rehearing  Denied 
Jan.  1,  1919.) 

1.  SrasET  Railboadb  «=»8S(6)— Usk  or  Track 
Betwebk  Cbossznos— Rights  or  Railboad 

AND  or  PUBUC. 

While  a  street  railroad  does  not  have  tJie 
exclusive  right  to  use  its  trades  upon  a  dty 
street,  yet  its  richts  to  their  use  between  cross- 
ings is  so  far  superior  as  to  require  of  travelers 
a  higher  degree  of  caution. 

2.  NxouoBKCE  «=3l36(14)  — Deobee  or  Cabs 
—Question  roB  Coubt. 

It  is  always  a  question  of  law  for  the  court 
to  say  whether  or  not  any  care  is  required  under 
a  given  state  of  facts. 

8.  Stbeet  Railboads  ^=>99(14>— Gocxision— 

CoRTBIBCTOBT    NEOLiaKNCE. 

Where  plaintiff  at  driver's  invitation  jumped 
upon  the  runboard  of  an  automobile  npon  a  dty 
street  l>etween  crossings,  and  before  he  could 
enter  the  automobile  it  was  struck  by  a  street 
car,  which  was  in  plain  view,  and  plaintiff  did 
not  attempt  to  keep  any  lookout,  he  waa  guilty 
of  contributory  negligence. 

4.  Stbeet  Railsoads  e=all4(21)— CoN-niBi;- 
lOBT  Neolioerce— Mistake  or  Judgmehi^ 
Evidence. 
Evidence  held  to  show  that  plaintiff's  injur;, 
resulting  from  his  jumping  upon  the  runboard 
of  an  automobile  just  before  its  collision  witli 
a  street  car,  was  caused  by  contributory  negli- 
gence in  not  seeing  the  car,  and  not  by  mistake 
of  judgment. 

King,  J.,  dissenting. 


«s>For  other  caaei  sm  same  topic  and  KXT-NUMBBR  In  all  Ker-Nombarad  Dlgeata  aad  Indexaa 
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Appeal  from  District  Court,  JeSeraon  Goim- 
t;;  E.  A.  McDowell,  Judge. 

Action  by  A.  Ferrell  and  anotlier  against 
tlte  Beanmont  Traction  Company.  Judgment 
for  defendant,  and  plaintiffs  appeal.  Affirm- 
ed upon  rehearing. 

Smitli  &  Crawford,  of  Beaumont,  for  ai^iel- 
lants. 
Orgain,  Butler  &  Bolinger,  of  Beaumont, 

for  appellee. 

KING,  J.  Tbis  appeal  is  from  a  Judgment 
in  favor  of  appellee,  based  upon  a  verdict  re- 
turned by  tbe  Jury  in  obedleace  to  a  peremp- 
tory instruction  from  the  comt,  who,  by  said 
Instruction,  bold  that  as  a  matter  of  law  the 
appellant^  Leroy  Ferrell,  'was  guilty  of  con- 
tributory neglig^ce. 

On  the  morning  of  the  15th  day  of  May, 
1915,  said  appellant,  who  was  then  a  boy  15 
years  old,  suffered  very  painful  injuries  by 
beine  knocked  from  the  running  board  of  an 
automobile.    He  was  one  of  a  party  of  a  Sun- 
day school  picnic  crowd  that  was  Journeying 
to  a  po)nt  south  of  the  city  of  Beaumont  in 
what  is  known  as  hay  wagons,  going  south 
on  Park  street,  one  of  the  principal  streets 
in  tbe  city  of  jBeaumont,  one  of  the  wagons 
preceding  the  other  at  a  dlstanbe  variously 
estimated  at  from  50  to  150  feet    Park  street 
runs   practically   north   and  south,   and   is 
double-tracked,  the  east  track  being  used  by 
cars  coming  north  into  tbe  city,  and  tbe  west 
track    being   used   by   cars   running   south. 
These  hay  wagons  bad  large  flat  beds  about 
8  feet  In  widtb,  wliich  were  above  and  ex- 
tended over  tbe  wheels  of  the  wagons,  and 
tbe  beds  of  tbe  two  wagons  were  crowded 
with   children  sitting  all  around  tbe  edges 
thereof  with  their  feet  hanging  off.    The  ap- 
pellant  Leroy  Ferrell  and  others  were  sit- 
ting In  the  middle  of  the  bed  of  tbe  rear 
wagon.      One   of   tbe  defendant   company's 
tracks  comes  into  Park  street  over  E)mmett 
street  from  tbe  east,  south  of  tbe  place  of  the 
accident.    When  these  wagons  were  thus  pro- 
ceeding  down   Park   street  south,   with   the 
rear    wagon    running    along    with    its    east 
wheels  about  the  center  of  the  defendant's 
west  track,  a  young  man  by  the  name  of  Rich- 
ards, driving  an  automobile,  overtook  It  and 
ran  aJong  slowly  with  it  for  some  distance, 
the  front  wheds  of  Iiis  automobile  running 
along  to  tbe  east  of  tbe  back  part  of  the  rear 
wheel  of  the  wagon,  which  placed  bis  automo- 
bile over  near  the  west  rail  of  tbe  east  street 
car   track.     It  was  testified  that  while  tbe 
wagon  and  tbe  aatomoblle  were  traveling  In 
this  position,  Richards  Invited  some  of  the 
boys.    Including  tbe  plaintiff  IJeroy  Ferrell, 
to  get  aboard  his  automobile,  and  three  of 
the  boys,  Including  appellant,  proceeded  to  do 
BO.    Tbe  appellant  got  off  of  tbe  rear  of  tbe 
wagon  and  ran  around  tbe  rear  of  the  auto- 
mobitof  and  wia*  on  tbe  running  board  on  tbe 


left-hand  side  of  tbe  automobOe,  and  was 
opening  the  door,  wben  one  of  the  defendant's 
street  cars,  meeting  the  automobile,  collided 
with  It 

Appellant  assigns  as  error  tbe  action  of 
the  trial  court  in  peremptorily  instructing 
tbe  Jury  to  return  a  verdict  for  tbe  defend- 
ant, thereby  holding  that  the  testlmtmy  show- 
ed as  a  matter  of  law  ttiat  appellant  was 
guilty  of  contribntory  negligence. 

Richards,  who  was  driving  the  car,  testified 
that  he  had  gone  down  Pearl  street  to  Aus- 
tin street,  and  crossed  over  Austin  onto  Park 
street,  and  was  going  on  down  Park  street, 
and  overtook  the  picnic  wagons  about  the 
middle  of  the  distance  between  the'  two 
streets,  and  Oiat  he  knew  all  the  pe<9lB  on 
the  wagons,  and  slowed  up  to  about  the  same 
rate  of  speed  the  wagon  was  going,  and  the 
boys  began  to  Jump  off  and  Jump  on  the  car, 
and  two  of  them  ran  aronnd  back  of  the  car, 
and  that  at  that  time  the  street  car  was  at 
the  cornw  of  Park  and  Emmett,  taking  on 
and  letting  off  passengers,  and  that  he 
thought  he  had  plenty  of  room  to  get  through, 
but  that  after  he  started  around,  he  saw  he 
could  not  pick  up  speed  enough  to  get  by  the 
wagon  before  the  car  got  to  him,  and  began  to 
back  up  to  get  away,  when  the  rear  wheel  of 
the  wagon  hit  bis  front  hub  cap,  which  threw 
him  a  little  towards  tbe  track;  that  the  mo- 
torman  was  looking  bade  and  hollering  and 
laughing  at  the  girls;  that  he  was  going  Just 
a  fraction  faster  than  the  wagon  wben  he 
first  started  to  go  around,  but  whm  the  street 
car  bit  tbe  car,  the  wagon  was  pulling  out 
and  leaving  him;  that  he  was  passing  on  the 
left-hand  side  of  the  wagon,  which  was  going 
south;  that  he  was  going  south,  the  street 
car  coming  north;  that  it  was  customary  to 
pass  on  the  left-hand  side;  that  tbere  was  a 
traffic  regulation  to  tbis  effect;  that  tbe  wag- 
on was  going  pretty  straight  down  tbe  street 
as  be  started  by  it,  and  that  as  be  started  by, 
tbe  wagon  cat  into  tbe  east  side  of  the  street 
towards  bim;  that  at  the  time  the  street  car 
struck  tbe  automobile,  he  could  not  have  got- 
ten closer  to  the  wagon  without  colliding 
with  the  wagon;  that  the  street  car  caught 
the  end  of  his  bumper  and  pressed  tbe  side 
of  his  left  front  wheel,  and  caught  onto  his 
fender  and  dragged  his  car  backwards;  that 
it  knocked  the  bumper  off  the  car,  and  l)ent 
the  fender  back,  and  bung  onto  the  fender; 
that  when  the  street  car  left  Park  and  Em- 
mett,  it  was  picking  up  Just  at  an  ordinary 
gait,  like  it  always  ran;  that  they  Just  threw 
it  open  and  came  on  like  it  was  going  down 
tbe  track,  and  got  in  about  10  feet  of  the  au- 
tomobile before  the  motorman  looked  around 
and  began  to  apply  the  brakes;  that  be  was 
too  near  to  stop;  that  the  car  was  within 
about  6  or  10  feet  from  him  before  be  noticed 
any  change  in  the  speed;  that  it  was  11^ 
feet  from  the  west  curb  of  tbe  street  to  the 
west  rail  ot  tbe  west  track;  tbat  tbe  wagon 
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was  straddling  tbe  west  rail  of  the  west 
track;  that  tbe  track  was  6  feet  2  Indies 
from  the  ontstde  rail  to  outside  measured 
over  all;  -that  Ills  car  was  about  68  or  70 
Inches  wide  over  all,  from  the  edge  of  one 
fender  to  the  other;  i  that  he  was  going  three 
or  four  miles  an  hour  at  the  time;  that  it 
was  about  24  feet  from  the  west  curb  of  the 
street  to  the  west  rail  of  the  east  txtnA;  that 
at  the  time  he  began  to  back  his  car,  after 
deciding  that  be  could  not  pass  the  wagon 
in  safety,  the  street  car  was  close  onto  half 
a  block  from  him;  that  that  was  when  he 
first  discovered  that  he  could  not  make  it 
pass  the  wagon;  that  Ferrell  had  Just  got  on 
the  running  board  when  the  street  car  hit 
him;  that  the  boy  tried  to  get  on  his  car  Just 
at  the  time  he  started  to  drop  back. 

We  have  not  given  this  vrttness'  testimony 
as  to  the  negligence  of  the  motorman  running 
the  street  car.  The  evidence  of  all  the  wit- 
nesses testifying  shows  that  the  motorman 
was  not  keeping  a  lookout  but  had  partly 
turned  around,  and  was  looking  at  the  front 
wagon,  which  had  Just  passed. 

Appellant  lieroy  Fcrrell's  testimony  was 
as  follows: 

"My  name  is  Leroy  Ferrell,  and  I  am  the  boy 
who  was  injured.  I  am  the  son  of  Mr.  A.  Fer^ 
rell.  I  am  17  years  old  now,  and  was  15  at 
the  time  of  my  injury.  My  birthday  is  the  9th 
of  January,  and  on  the  &th  of  January,  1915,  I 
was  15  years  old.  The  date  of  this  accident 
was  May  15th.  On_the  morning  this  happened 
I  was  going  to  a  picnic  with  the  Baptist  Sun- 
day school  at  Spindle  Top  Bprings.  Yes,  shr; 
a  lot  of  us  boys  and  girls  belonging  to  tbe  Sun- 
day school  were  going  to  a  picnic.  TVle  were 
going  on  a  hay  wagon.  I  don't  know  how  many 
there  were  on  the  wagon.  There  was  a  tarpaulin 
spread  over  the  wagon,  and  I  think  there  was 
bay  under  it ;  it  was  hard  as  a  board.  It  was 
called  a  hay  wagon.  There  were  three  of  the 
large  wagons.  There  were  two  at  this  place; 
one  went  about  half  an  hour  before  the  other 
two.  1  bad  got  to  this  point  when  Frank  Rich- 
nrds  came  up  and  asked  us  where  we  were  go- 
ing, and  I  told  him  I  was  going  to  a  picnic  at 
.*<plndle  Top  Springs,  and  he  asked  me  did  I 
want  to  go  with  him.  I  told  him  I  would  if  he 
didn't  object,  and  he  said  come  on,  and  I  got 
off  the  wagon  to  get  in  his  car,  and  I  didn't 
notice  the  street  car  coming,  and  just  about  the 
time  I  got  oS  tbe  wagon  and  stepped  on  the 
running  board,  the  street  car  struck  the  auto- 
mobile and  knocked  me  off.  Tbe  wagon  was 
going  out  Park  street,  toward  Spindle  Top 
Springs.  That  is  south.  The  automobile  was 
also  going  south.  When  I  got  off  the  wagon 
to  get  on  the  automobile,  the  back  of  the  hood 
of  the  automobile  was  just  about  even  with  the 
back  of  the  wagon.  The  automobile  was  on  the 
east  side  of  the  wagon.  I  bad  been  sitting  in 
the  center  of  tbe  wagon,  on  the  inside;  they 
were  lined  up  around  the  wagon,  and  there 
wasn't  room  for  me  on  the  outside,  and  so  I  sat 
in  the  center  with  another  boy,  up  in  the  mid- 
dle of  the  bed.  It  was  just  a  straight  platform 
bed.  I  was  sitting  flat  down.  I  was  facing  to- 
ward tbe  front  of  the  wagon.    I  got  oS  tiie 


wagon  on  the  aide  next  to  the  automobile;  there 
was  a  couple  of  boys  jumped  off,  and  that  left 
me  space  to  get  out,  that  is,  they  moved  over,  or 
got  off  so  I  could  get  off,  and  I  jumped  off  on 
the  ground  and  ran  around  the  automobile  and 
got  on  the  automobile.  I  jumped  off  within  a 
foot  or  two  of  the  back  end  of  the  wagon;  it 
would  be  along-side  the  Iiack  wheel.  The  plat- 
form extended  over  the  wheel.  It  was  not  in 
my  way.  In  a  foot  or  two  of  the  back  comer 
of  the  wagon  is  where  I  Jumped  off.  I  went 
around  the  rear  of  the  automobile  to  the  left- 
hand  side,  going  south,  wliich  would  be  tbe  east 
side  of  the  automobile.  There  was  no  one  ahead 
of  me  going  around  there.  I  just  stepped  on 
tbe  running  board ;  I  just  stepped  there,  and  I 
threw  my  hand  on  the  door  to  open  it,  and  was 
in  the  act  of  opening  it,  when  I  was  tiit  I 
had  not  got  tbe  door  open,  and  conld  not  have 
consumed  more  than  a  second  after  I  got  on  the 
running  board.  I  did  not  know  tbe  street  car 
was  coming.  I  did  not  hear  any  sound  of  any 
gong  or  anything  of  the  Idnd.  Tba  noises  that 
were  going  on  were  the  children  yelling,  holler- 
ing, and  talking,  and  the  noise  of  the  rumble  of 
the  wagon.  The  automobile  was  making  the 
noise  that  an  engine  will  make  when  it  is  in 
motion.  I  didn't  see  the  street  car  at  all.  With 
reference  to  wliether  I  knew  whether  the  auto- 
mobile was  clear  of  the  track  or  was  far  enough 
to  clear,  or  anything  about  that,  I  supposed  it 
would  clear. 

"There  is  a  bridt  pavement  there  where  tliat 
accident  occurred.  The  top  of  the  automobile 
was  up,  but  there  were  no  side  curtains  up.  I 
think  the  back  curtain  was  down.  *  *  *  I 
jumped  on  that  running  board  about  the  middle. 
I  approached  it  going  pretty  fast;  I  think  I 
stepped  up  on  it,  instead  of  jumping  np  on  it. 
As  to  whether  it  was  sowly  or  quickly  done, 
going  around  behind  the  automobile  and  getting 
on  that  running  board,  it  was  as  quick  as  I 
could  do  it. 

"After  I  turned  the  comer  of  that  automo- 
bile, I  was  running.  I  don't  suppose  I  had 
any  time  to  see  whether  the  car  was  in  conflict 
or  would  collide  with  the  street  car.  No,  sir; 
it  did  not  occur  to  me  that  they  were  going  to 
collide,  until  the  street  car  hit,  t>ccanse  I  never 
saw  the  street  car.  I  believe  when  I  got  on 
tbe  running  board  I  was  free  from  the  street 
car  and  the  street  ear  lines,  if  it  hadn't  struck 
the  automobile." 

Appellant  testified  on  cross-examination  as 

follows : 

"As  to  whether  or  not  at  that  time  I  stopped 
and  thought  about  whether  or  not  it  was  in  tiie 
dear  and  whether  I  recollect  that  I  then 
thought  it  was  in  the  dear,  will  say,  I  sup- 
posed then  that  it  was  in  the  clear.  I  never 
stopped  to  think  about  it  then.  It  did  not 
occur  to  me  whether  or  not  the  street  car 
would  be  there.  As  to  whether  it  occurred  to 
me  to  look  to  see  whether  the  car  was  in  the 
clear,  I  didn't  have  time  to  look,  in  running 
around  there.  As  to  whether  the  location  of 
the  street  car  and  automobile  didn't  enter  my 
mind  at  that  time,  will  say  I  didn't  Iniow  any- 
thing about  the  street  car,  didn't  think  about 
it,  and  didn't  look  for  it. 

"When  I  jumped  off,  I  jumped  off  between  tbe 
automobile  and  the  wagon,  and  went  around  tbe 
automoUle^  and  climbed  up  on  the  aide,  and 
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aboat  that  tim«  the  street  on  itrnck.  I  knew 
tliere  WM  a  itreet  car  track  there.  I  didn't 
notice  that  it  waa  a  double  track.  As  to  wheth- 
er I  knew  there  were  street  care  passing  there 
both  ways,  I  guess  T  knew  they  passed  both 
ways.  As  to  whether.  If  I  had  stopped  to 
think  abont  it,  I  would  have  known  a  car  might 
hit  that  antomobile  jnst  at  the  time  I  got 
around  there,  wiU  say,  I  didn't  think  anything 
QDosnal  waa  going  to  happen.  No,  sir;  I 
didn't  look  for  that  car  at  all;  I  didn't  listen 
for  the  car;  it  didn't  occur  to  my  mind  at  all 
that  that  car  was  coming.  I  was  running 
around  that  automobile  to  get  on  it;  I  ran 
out  on  the  street  car  track  and  stepped  up  on 
the  car,  and  about  that  time  the  street  car 
hit  US.  I  sappoae  if  I  had  looked  I  woold  have 
seen  it.  If  I  had  had  it  on  my  mind,  I  could  have 
heard  it;  it  waa  not  on  my  mind.  I  didn't 
think  an  antamobile  wonld  go  on  the  track  if  a 
car  was  coming.  As  to  whether  I  looked  to 
see,  I  took  it  for  granted  the  car  track  waa 
dear.  I  didn't  think  anything  about  the  situa- 
tion or  observe  the  situation.  No,  sir;  before 
I  jumped  off  that  wagon,  I  didn't  look  for  a 
oar  or  think  about  one;  when  I  was  running 
aronnd  to  get  on  the  car  I  didn't  think  abont 
it,  and  jnst  at  the  time  I  stepped  np  on  that 
ear  it  hit  na.  Bad  I  done  anything  to  see  if 
that  car  waa  coming,  I  could  have  got  away. 
I  don't  know  of  anything  that  was  there  to 
keep  me  from  seeing  it.  It  waa  Juat  about  a 
second  between  the  time  I  got  on  the  automobile 
until  it  was  strudc." 

"The  time  consumed  in  running  aronnd  there, 
from  the  time  I  got  off  the  wagon  until  I  was 
on  the  running  board,  would  not  be  over  a 
couple  of  seconds.  I  went  aroimd  there  im- 
mediate^. Hy  statement  about  the  back  cur- 
tain being  down  was  just  my  opinion.  I  didn't 
look  to  see.  I  Ured  in  Beaumont  K  years  prior 
to  the  time  I  moved  to  Bonston.  I  was  about 
the  town  a  good  deaL  I  think  that  waa  my 
first  time  on  Paric  street  I  had  been  about 
the  town  a  good  deal,  and  had  seen  the  street 
cars  about  town.  I  said  yesterday  that  I  knew 
there  was  a  street  car  track  on  Park  street.  As 
to  whether  I  knew  cars  passed  on  Park  street 
in  both  directions,  in  some  places  they  have 
belts;  Z  didn't  know  but  what  there  waa  one 
there.  I  don't  know  where  there  is  a  street  ear 
belt  in  Beaumont.  Aa  to  whether  I  knew  in 
Beaamont  at  that  time  they  passed  in  both  di- 
rections, will  say  I  wasn't  sure  of  it.  I  guess 
I  had  that  information  if  I  had  stopped  there 
to  think  and  waited  there  to  see.  I  knew  cars 
passed  on  that  street  car  track  one  way  or  the 
other.  As  to  whether  when  I  passed  over 
there  I  looked  for  a  car  in  either  direction,  will 
say,  in  tact,  I  didn't  know  I  was  on  a  street  car 
track.  There  was  nothing  to  keep  me  trom 
seeing  it,  only  going  around  the  car.  I  didn't 
notice  where  the  wagon  was  in  reference  to  the 
.•jLreet  car  track.  In  fact,  I  didn't  notice  the 
street  car  track  at  all.  As  to  whether  I  didn't 
pay  any  attention  to  the  situation,  but  just 
jumped  off  and  run  on  regardless  of  any  traffic 
on  the  street  or  street  car  track  or  anything 
elae,  will  say  I  had  to  suppose  it  waa  clear,  or 
the  antomobile  wouldn't  have  been  going  around. 
At  that  time,  thou|^,  I  didn't  think  about  it. 
I  expect  if  there  bad  been  any  noiae  I  woold 
have  known  there  waa  traffic;  if  there  had 
been  any  warnings,  I  would  have  known  there 
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waa  traffic;  oertainly  I  wu  relying  on  those 
warning*  strictly.  As  to  whether  I  was  think- 
ing about  those  warnings,  will  say,  certainly; 
I  always  think  about  warnings.  Yea,  sir;  I 
said  yesterday  that  I  didn't  hear  it,  ajid  that 
had  I  beoi  listming  I  could  hav«  beard  It.  X 
went  aronnd  there  without  paying  any  atten- 
tion to  the  street  car  track  or  anything  of  the 
kind,  any  further  than  the  attention  that  is 
going  on  in  th«  human  body  all  the  time.  There 
was  no  conscious  effort  on  my  part  at  that 
time  to  see  what  was  coming.  Bad  I  seen 
that  car,  had  I  looked,  and  been  aware  of  ita 
approach,  I  wonld  not  hare  tried  to  get  on  the 
automobile.  If  I  had  looked,  I  could  not  have 
told  whether  or  not  it  was  exactly  in  the  path 
of  the  street  car;  the  corner  of  it  hit,  and  it 
waa  so  close  that  hardly  any  <me  could  have 
told  it  was  going  to  hit.  Yes,  sir;  I  said 
yesterday  that  the  street  car  struck  the  auto- 
mobile at  the  time  I  got  on.  Had  I  looked  and 
seen  it,  I  certainly  would  not  have  gotten  on.  I 
had  run  around  to  the  east  side  of  the  automo- 
bile, and  one  side  of  the  automobile  at  the 
time  I  got  on  it  was  right  on  that  east  track  so 
aa  to  be  struck  by  that  car.  I  mean,  if  the  car 
had  been  so  it  would  paas  the  antomobile,  I 
would  have  been  free.  As  a  matter  of  fact,  it 
seeou  aa  though  I  was  not  free." 

Without  discussing  the  evidence  at  any 
length,  we  have  reached  the  conclusion  that 
the  state  of  the  whole  evidence  was  not  such 
as  to  permit  only  one  inference  to  be  drawn 
therefrom  by  ordinary  minds.  The  rule,  ac- 
cording to  our  understanding,  is  that,  to  con- 
stitute contributory  negligence  as  a  matter 
of  law,  the  acts  of  the  person,  as  constituting 
such  negligence,  must  be  such  aa  to  allow 
but  one  inference  to  be  drawn  therefrom  by 
ordLuary  minds,  or  his  acts  must  be  In  vio- 
lation of  law,  such  as  a  statute  or  a  dty  or- 
dinance. 

Appellee  insists  that  this  case  comes  with- 
in the  rule  aimounced  In  Edwards  v.  Rail- 
way, 100  Tex.  23,  83  S.  W.  106,  and  in  Rail- 
way Co.  V.  Lane,  55  Tex.  Civ.  App.  577,  120 
S.  W.  1011.  We  think  the  facts  and  circum- 
stances surrounding  this  case  are  quite  dla- 
simllar  to  those  in  the  cases  cited,  and  is 
easily  distinguishable  from  them. 

A  street  railway  does  not  have  the  ex- 
clusive and  paramount  use  of  ita  tracks  in 
city  streets,  but  has  reciprocal  rights  with 
that  of  the  general  public. 

The  picnic  wagons  and  the  automobile 
were  upon  ParU  street  on  the  morning  of  the 
accident,  and  had  equal  rights  to  the  occu- 
pancy of  the  street  with  the  street  car.  This 
Is  not  a  case  of  a  person  attempting  to  cross 
a  railroad  track  or  a  street  car  track,  but 
the  appellant  was  lawfully  traveling  on  the 
street  along  which  appellee's  tracks  ran,  and 
bad  been  so  traveling  for  a  considerable  dis- 
tance. An  automobile  approached  from  the 
rear  and  attempted  to  pass  the  wagon,  ac- 
cording to  an  ordinance  of  the  city  of  Beau- 
mont, leaving  the  wagon  to  Its  right  The 
testimony  discloses  an  invitation  to  appel- 
lant to  ride  in  the  automobile.    Can  it  be 
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said  that  reasonable  minda  would  not  differ 
aa  to  the  right  of  appellant  to  assmne,  un- 
der all  of  the  circumstances,  that  it  would 
be  safe  to  board  the  auto,  notwithstanding 
the  fact  that  be  did  not  stop,  look,  and  lis- 
ten to  ascertain  whether  there  was  danger 
from  an  aiH>roadiing  street  car?  It  might 
not  require  a  great  degree  of  mental  tfort 
to  impress  a  person  that  it  would  not  be 
dangerous  to  do  what  appellant  attempted 
to  do.  People  al  cities  are  guided  largely 
in  their  manner  of  using  the  streets  upon 
which  cars  are  run  by  the  known  regula- 
tlons  and  customs  governing  the  operation 
of  such  railways,  and  they  become  so  accua< 
tomed  to  these  regulations  that  they  obey 
them  many  times  subconsciously.  The  elec- 
tric street  car  is  usually  provided  with  a  bell 
or  gong,  to  be  sounded  as  a  warning  of  its 
approadi.  A  man  is  placed  in  the  front  of 
the  car  to  keep  a  vlgUant  watch  ahead  to 
give  warning  of  its  approach,  keep  his  car 
under  control,  and  stop  it  when  there  is  ap- 
parent danger  ahead.  The  actions  of  the  ap- 
pellant In  attempting  to  board  the  automobile 
must  be  Judged  In  the  light  of  such  regula- 
tions and  customs,  in  order  to  determine  the 
question  of  contributory  negligence.  The 
jury,  knowing  that  the  automobile  had  equal 
rights  upon  the  street  with  the  street  car, 
could  have  found  that  the  appellant  had  the 
rlgiht  to  expect  of  the  operators  of  the  street 
car  care  proportionate  to  the  danger  of  the 
operation  of  the  car,  and,  further,  that  be 
rightfully  assumed  that,  according  to  the 
customs  and  regulations  of  the  street  car 
company,  based  upon  its  equal  rights  with 
other  vehicles,  the  street  car  would  not  head 
into  an  automobile  which  It  was  meeting. 
We  do  not  think  that  the  conduct  of  persons, 
based  upon  the  idea  that  the  usual  safe- 
guards would  be  observed  by  those  handling 
street  cars,  and  which  become  hazardous 
only  by  the  negligence  of  the  operators  to 
take  precaution  against  injury,  should  be 
treated  as  contributory  negligence,  defeat- 
ing the  right  of  recovery  for  Injury  Inflicted 
through  the  negligence  of  the  servants  of 
said  company.  We  think  it  was  the  province 
of  the  Jury  to  determine  these  questions. 

We  are  unwilling  to  say  that  the  evidence 
in  this  case  does  not  warrant  the  conclu- 
sion that  Leroy  Ferrell  was  not  guilty  of 
contributory  negligence,  It  being  the  func- 
tion of  the  Jury  to  say  what  precautions 
were  called  for  by  the  particular  situation 
and  circumstances  surrounding  his  actions. 
While  Ferrell's  testimony  is  not  contradict- 
ed, we  think  that  the  entire  testimony  pre- 
sented issues  for  the  Jury  to  determine,  tak- 
ing into  consideration  all  of  the  surrounding 
circumstances.  We  are  unable  to  find  where 
it  lias  ever  been  held  in  Texas  that  a  mere 
failure  to  stop,  look,  and  listen  before  ap- 
proaching a  railroad  track,  or  to  go  upon  a 
track  knowing  of  the  approach  of  a  car,  was 
negligence  per  ne. 


In  the  Edwards  Case,  supra,  the  evidence 
showed,  without  contradiction,  that  the  plain- 
tiff walked  along  the  road  at  night,  approach- 
ing the  railroad  obliquely,  with  his  side  to- 
ward the  track  until  he  came  near  the  cross- 
ing, when  be  turned  with  the  road  acrosi 
the  track,  and  was  stru<&  as  he  readied 
the  center  thereof.  The  train  was  visible 
by  its  elective  headlight  upon  a  straight  track 
for  a  mile  or  more  before  it  reached  tlie 
crossing,  and  tbe  noise  of  Its  motion  was 
r.-alnly  audible.  Plaintiff  admitted  that  be- 
fore stepping  on  the  track  he  neither  looked 
nor  listened  for  the  train,  although  he  was 
familiar  with  the  crossing,  and  knew  of  the 
frequent  passing  of  trains,  and  that  be  could 
have  seen  and  heard  It  had  he  done  so.  He 
relied  alone  upon  the  fact  that  the  whistle 
was  not  blown  nor  the  bell  rung,  as  required 
by  statute,  claiming  that  he  was  llstenln; 
for  those  signals,  and  that  he  did  not  look 
for  the  train,  or. pay  any  attention  to  the 
noise  it  made,  because  he  did  not  hear  tbe 
signal.  There  it  was  shown  that  he  well 
knew  he  was  going  into  a  place  of  danger, 
but  relied  wholly  upon  the  operatives  of  the 
engine  to  give  the  signal  for  the  crossing,  as 
required  by  law. 

We  think  it  could  be  said  by  the  Jury  in 
this  case,  under  the  testimony,  that  there 
was  nothing  apparent  to  indicate  to  ai^l- 
lant  Ferrell  that  he  \^as  even  going  Into  a 
place  of  danger;  that  he  did  not  know  that 
the  automobile  was  in  conflict  with  the  street 
car  line,  and  that,  if  the  automobile  was  in 
conflict  with  the  street  car  line,  lie  migbt 
have  concluded  that  the  automobile  woald 
clear  the  street  car  line. 

In  the  Lane  Case,  supra.  Lane  stepped  is 
front  of  a  moving  street  car,  whose  track 
was  not  obstructed  until  Lane  obstructed  it. 
Just  a  moment  before  the  collision.  The  tes- 
timony showed  that  Lane  knew  that  a  street 
car  might  be  passing,  and  that  it  would  have 
nothing  to  indicate  to  it  that  it  could  not 
pass  with  safety  at  Its  ordinary  speed,  while 
appel  cint,  in  the  instant  case,  knew  that  the 
automobile  had  been  occupying  the  same  po- 
sition along  the  track  for  some  distance. 
He  knew  it  was  broad  daylight,  and  it  could 
be  found  that  he  had  a  right  to  believe  that, 
even  though  the  automobile  was  on  the 
track,  the  motorman  would  see  It,  and  have 
his  car  under  control  and  avoid  a  collision. 
Lane  knew  that  a  street  car,  unwarned  of 
danger,  might  come  upon  him  should  he  step 
onto  the  track,  and  took  no  precaution 
whatever,  while  Ferrell  saw  a  situation  that 
was  not  necessarily  dangerous  until  made  so 
by  the  negligence  of  the  motorman  driving 
the  street  car,  and  that  the  auto  was  upon 
the  street  lawfully,  in  open  view  of  the  op- 
eratives of  the  car  had  they  been  looking. 
He  did  not  know  of  the  approach  of  the 
street  car,  nor  that  the  automobile  did  not 
dear,  nor  that  the  motorman  was  not  keep- 
ing a  lookout    Lane  saw  no  object  lawfully 
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on  the  tra^,  wblch  he  had  a  right  to  assume 
would  not  be  run  Into  by  a  street  car,  while 
Ferrell  attempted  to  take  passage  on  an  au- 
tomobile that  was  lawfully  on  the  street  car 
track,  and  the  Jury  could  have  found  that 
at  the  time  there  was  nothing  apparent  that 
a  street  car  would  be  negligently  run  into 
it.  lAne  knew  that  he  was  getting  onto 
the  track,  while  the  Jury  might  have  con- 
cluded from  the  testimony  that  Ferrell  did 
not  know  that  the  automobile  was  on  the 
track,  and  that  It  was  impossible  to  tell 
from  his  position  whether  the  automobile 
was  dear  of  the  tra(^.  Lane  was  not  invit- 
ed to  come  onto  the  track,  while  appellant 
was  Invited  to  take  passage  on  the  auto,  and 
the  Jury  could  have  concluded,  under  the  tes- 
timony, that  he  had  a  right  to  believe  that 
the  auto  was  not  In  danger  of 'the  street 
car.  In  the  Lane  Case,  there  was  no  negli- 
gence whatever  shown  upon  the  part  of  the 
operativeB  of  the  street  car,  and  the  evi- 
dence is  coneluslve  tltat  but  for  Lane's  neg- 
ligence the  injury  would  not  have  occurred. 
It  becomes  convincing  to  the  ordinary  mind, 
upon  reading  the  evidence  as  to  the  conduct 
of  Lane,  that  he  was  guilty  of  negligence, 
while  in  the  case  at  bar,  the  evidence  is  not 
conclusive,  but  is  such  that  reasonable  minds 
might  differ. 

In  the  case  of  San  Antonio  Traction  Co. 
V.  Levyson,  52  Tex.  CHv.  App.  122,  113  S.  W. 
569,  the  court  said : 

"If  it  be  conceded,  as  appellant  contsnds, 
that  deceased  stepped  immediately  in  front  of  a 
moving  car,  it  does  not  necessarily  follow  that 
he  was  guUty  of  negligence  per  se.  This  de- 
pends upon  the  attending  facts  and  circum- 
stances. It  has  been  held,  even  in  a  case 
where  (me  stepped  on  a  railway  track  im- 
mediately in  boat  of  a  string  of  moving  rail- 
way cars  and  was  killed  by  being  run  over, 
that  the  jury  were  warranted  in  finding  he  was 
not  guilty  of  contributory  negHgence  in  view 
of  the  lacts  and  drcumstances.  O.,  H.  &  S. 
A.  Ry.  V.  Connteson,  61  Tex.  Civ.  App.  1,  111 
S.  W.  188.  The  cases  ot  Texarlsana  &  Ft. 
S.  Ky.  V.  Frugia,  43.Ter.  Civ.  App.  48,  95  S. 
W.  565,  and  St  L.  &  S.  F.  By.  v.  Summers, 
.51  Tex  Civ.  App.  133,  111  S.  W.  211,  are  of 
like  import.  The  law  upon  a  question  of  this 
character  is  much  more  favorable  to  one  who 
goes  upon  a  street  railway  track  in  front  of  a 
moving  car  than  it  is  to  one  who  steps  in  front 
ot  a  steam  engine.  In  the  former  ease,  the 
rights  and  duties  of  the  parties  are  reciprocal. 
In  the  latter  the  right  of, the  railroad  to  the 
use  of  its  track  is  ex  necessitate  superior  to 
the  individual,  and,  if  he  interferes  with  this 
right,  by  going  on  a  railway  track  in  front  of  a 
moving  train,  be  ordinarily  becomes  a  trespasser 
and  gnilty  of  negligence  as  a  matter  oi  law. 
A  street  railway,  as  its  very  name  imports,  is 
ordinarily  constructed  and  maintained  in  streets 
of  cities  which  are  intended  for  and  used  by  the 
general  public,  and  this  use  by  the  public  of 
the  streets  is  not  snb<ndinate  to  the  use  of  a 
street  ear  company  to  run  its  cars  along  it 
In  the  exercise  of  tlie  right  to  ran  iti  cars 
alone  a  pnldic  street,  th^  aoanpany.most  regard 


the  ri^to  of  the  paI>Uc  in  its  tna  and  operate 
them  with  due  regard  to  the  right  of  individuals. 
Ordinarily,  a  member  of  the  public  will  not  be 
gnilty  of  negligence  when  he  is  in  the  legitimate 
exercise  of  the  use  of  a  public  street  even 
though  it  be  that  part  upon  whidi  a  street 
railway  is  constructed  over  which  the  company 
propels  its  oars.  As  it  neceasarily  takes  on 
and  discharges  its  passengers  in  the  streets 
over  wliich  it  runs  its  bars,  it  is  its  duty  to 
especially  exercise  ordinary  care  to  prevent  in- 
juring those  who  are  on  the  street  and  crossing 
its  track  for  the  purpose  of  taking  passage." 
* 

It  cannot  be  said  that  when  a  person  is 
on  a  street  car  track  in  the  exercise  of  his 
lawful  right  and  simply  makes  a  mistake  of 
Judgment,  having  a  reason  for  believing  him- 
self safe,  that  it  makes  his  action  negligence  . 
per  se,  and  therefore  guilty  ot  contributory 
negligence  as  a  matter  of  law.  The  exercise 
of  a  person's  judgment,  although  In  error, 
does  not  make  bis  action  negligence  as  a  mat- 
ter of  law.  If  there  Is  any  circumstance  or 
the  existence 'of  any  condition  that  would 
authorise  a  reasonably  prudent  person  to 
believe  that  he  was  acting  wisely,  or  liis 
acts  under  such  condition  would  be  question- 
able in  the  mind  of  an  ordinarily  prudent 
person,  they  could  not  be  said  to  constitute 
contributory  negligence  as  a  matter  of  law. 

It  was  said  in  Railway  Co.  v.  Huebner,  42 
S.  W.  1021,  that  a  failure  of  one  to  look  and 
listen  while  traveling  in  a  wagon  slowly  for 
a  dlstanoe  of  60  feet  In  approaching  a  cross- 
ing, when  by  looking  or  listening  at  any  time 
an  approaching  train  could  have  befsn  dis- 
covered, was  not  contributory  negligence  as 
a  matter  of  law. 

In  the  case  of  Adams  v.  Railway  Co.,  164 
S.  W.  853,  it  was  held  that  plaintiff  was  not 
guilty  of  contributory  negligence  as  a  matter 
of  law,  the  facta  being  that  plaintiff  had 
been  traveling  along  the  railroad  50  or  60 
feet  from  the  track  for  three  or  four  miles 
in  an  automobile.  The  road>  turned  across 
the  track  at  a  point  about  60  or  60  feet  from 
the  track.  Adams  testified  that  he  did  not 
look  or  listen  for  the  cars  l)etween  that  point 
and  the  track,  and  bad  he  looked  he  could 
have  seen  the  train  coming  for  a  mile  or  two 
miles  either  way.  The  explanation  offered 
for  his  not  looking  or  listening  was  that  tie 
relied  on  the  usual  signals  for  the  approach 
of  a  train,  and,  further,  that  he  was  notic- 
ing a  team  that  was  becoming  frightened 
at  his  car  on  the  other  side  of  the  track,  and 
was  engaged  also  In  controlling  his  machine. 
He  stopped  his  car  on  the  railroad  track, 
watching  the  frightened  team.  The  court 
cites  the  Lee  Case^  89  Tex.  588,  36  S.  W.  63, 
and  distinguishes  the  case  from  the  Eld- 
wards  Case,  supra.  We  cite,  further,  Gal- 
veston EUectrlc  Go.  v.  Antonlni,  152  S.  W. 
841;  San  Antonio  Co.  ▼.  Haines,  45  Test.  Civ. 
App.  289,  100  S.  W.  788;  San  Antonio  Trac- 
tion Co.  V.  Levyson,  52  Tex.  Civ.  Af^.  122, 113 
&  W.  669;  Ballway  Co.  t.  Mechler,  87  Tex. 
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631,  30  S.  W.  809;  San  Antonio  Traction  Oo. 
y.  Upson,  31  Tex.  Civ.  App.  50,  71  S.  W. 
566;  City  Railway  Co.  v.  Thompson,  20  Tex. 
Cly.  App.  16,  47  S.  W.  1038. 

We  have  reached  the  conclusion  that  the 
facts  In  this  case  are  such  as  require  the 
snbmisslon  of  the  question  of  contributory 
negligence  of  appellant  to  the  jury,  and 
therefore  reverse  and  remand  the  case. 

HIGHTOWEE,  a  X,  did  not  sit  In  this 
case. 

On  Rehearing. 

BROOKE,  J,  When  this  case  was  present- 
ed to  this  court  the  Chief  Justice.  L.  B. 
HIGHTOWER,  Jr.,  was  disqualified  to  sit  in 
>  the  case,  having  been  of  counsel  In  same. 
Associate  Justice  KING  delivered  an  opinion 
In  which  the  case  was  reversed  and  remand- 
ed. Upon  mature  Investigation  and  upon  mo- 
tion for  a  rehearing,  this  member  of  the  court 
came  to  the  conclui^on  that  the  opinion  here- 
tofore handed  down  by  Mr.  Justice  KING  was 
erroneous.  Thereupon  the  Governor  appoint- 
ed Mr.  I.  W.  LAWHON  to  sit  as  a  member  of 
this  court  In  deciding  said  cause.  Upon  de- 
liberation by  the  entire  court  as  constituted 
abo^e,  it  was  the  opinion  of  the  court  that 
the  motion  for  a  rehearing  in  this  cause 
should  be  granted,  and  that  the  Judgment  of 
the  lower  court  diould  be  aflBrmed.  There- 
fore, In  deference  to  the  fact  that  Justice 
KINO  has  dissented  from  the  majority  of 
the  court,  this  opinion  has  been  prepared  as 
the  Judgment  of  the  court  in  this  cause. 

Ttds  appeal,  therefore,  is  from  a  Judgment 
in  favor  of  appeUee,  based  upon  a  verdict 
returned  by  the  Jury  in  obedience  to  a  per- 
emptory instruction  from  the  court,  who  by 
said  Instruction  held  that  as  a  matter  of 
law  the  appellant  Leroy  Ferrell  was  guilty 
of  contributory  negligence.  The  facts  seem 
to  be  as  follows:  On  the  morning  of  the 
16th  day  of  May,  1915,  appellant,  who  was 
then  a  boy  15  years  old,  suffered  injury  by 
being  knocked  from  the  running  board  of 
an  automobile.  He  was  one  of  a  party  of  a 
Sunday  school  picnic  crowd  that  was  Journey- 
ing to  a  point  south  of  the  city  of  Beaumont 
in  what  is  known  as  hay  wagons,  going  south 
on  Park  street,  one  of  the  principal  streets  in 
the  city  of  Beaumont,  one  of  the  wagons 
preceding  the  other  at  a  distance  variously 
estimated  at  from  60  to  100  feet.  Park 
street  runs  practically  north  and  south,  and 
a  double  track  is  laid  upon  the  same,  the 
east  trade  l>eing  used  by  cars  coming  north 
into  the  dty,  and  the  west  track  being  used 
by  cars  running  south.  These  hay  wagons 
had  large  flat  beds  about  8  feet  in  width, 
which  were  above  and  extended  over  the 
wheels  of  the  wagon,  and  the  beds  of  the 
two  wagons  were  crowded  with  children, 
sitting  all  around  the  edges  thereof  with 
their  feet  hanging  off.  The  appellant  Leroy 
FerreU  and  others  were  sittlDg  In  the  middle 


of  the  bed  of  the  rear  wagon.  One  of  de- 
fendant company's  tracks  comes  Into  Park 
street  over  Emmett  street  from  the  east, 
south  of  the  place  of  the  accident.  When 
these  wagons  were  ttius  proceeding  down 
Park  street  with  the  rear  wagon  running 
along  with  its  two  wheels  about  the  center 
of  defendant's  west  tOLdk,  a  young  man  by 
the  name  of  Richards,  driving  an  automobile, 
overtook  the  wagon,  and  ran  along  slowly 
with  It  for  some  distance,  the  front  wheels 
of  bis  automobile  running  along  to  the  east 
of  the  back  part  of  the  rear  wheel  of  the 
wagon,  which  jdaced  his  antonrabile  over 
near  Uie  west  rail  of  the  east  street  car 
track.  It  was  testifled  that  while  the  wagon 
and  the  aotomobile  were  traveling  in  this 
position  Richards  Invited  some  of  the  boys. 
Including  the  plaintiff  Leroy  Ferrell,  to  get 
aboard  his  automobile,  and  three  of  the  boys, 
including  appellant,  proceeded  to  do  so.  Ap- 
pellant got  off  of  the  rear  of  the  wagon  and 
ran  around  to  the  rear  of  the  automobile, 
and  was  on  the  running  board  on  the  left- 
hand  side  of  the  automobile,  and  was  open- 
ing the  door,  when  one  of  defendant's  street 
cars,  meeting  the  automobile,  collided  with  iL 
Appellants  assign  as  error  the  action  of 
the  trial  court  In  pereotptorily  Instructing 
the  Jury  to  return  a  verdict  for  the  defoid- 
ant,  thereby  holding  that  the  testimony 
showed  as  a  matter  of  law  that  app^ant 
was  guilty  of  contributory  negligence  Rich- 
ards, who  was  driving  the  car,  testified  that 
he  had  gone  down  Park  street  to  Austin 
street  and  crossed  over  Austin  to  Park  street, 
and  was  going  on  down  Park  street,  and  over', 
took  the  picnic  wagons  about  the  middle 
of  the  distance  between  the  two  streets,  and 
that  he  knew  all  the  people  on  the  two 
wagons,  and  slowed  up  to  about  the  same 
rate  of  speed  the  wagon  was  going,  and  the 
boys  began  to  Jump  off  and  Jump  on  the 
car,  and  two  of  them  ran  around  back  of 
the  car,  and  that  at  that  time  the  street 
car  was  at  the  comer  of  Park  and  Eiaunett, 
taking  on  and  letting  off  passengers,  and 
that  he  thought  he  had  plenty  of  room  to 
get  through,  but  that  after  he  started  around 
he  saw  be  could  not  pick  up  speed  enough 
to  get  by  the  wagon  before  the  car  got  to 
him,  and  began  to  back  up  to  get  away, 
when  the  rear  wheel  of  the  wagon  hit  his 
front  hub  cap,  which  threw  him  a  little  to- 
wards the  track;  that  the  motorman  was 
looking  back  and  hollering  and  laughing  at 
the  girls;  that  he  was  going  Just  a  fraction 
faster  than  the  wagon  when  lie  first  started 
to  go  around,  but  when  the  street  car  hit  the 
car,  the  wagon  was  pulling  out  and  leaving 
him;  that  he  was  passing  on  the  left-hand 
side  of  the  wagon,  which  was  going  sooth; 
that  he  was  going  south,  the  street  car  com- 
ing north;  that  it  was  coatomary  to  pass 
on  the  left-hand  side ;  that  there  was  a  traf- 
fic legulatlon  to  this' effect;  tbat  the  wagoa 
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was  going  pretty  straight  down  the  street 
as  he  started  by  it,  and  that  aa  he  started  by 
the  -wagon  cat  Into  the  east  side  of  tiie  street 
towards  lilm;  that  at  the  time  the  street 
car  strnck  the  antomoblle,  he  conld  not  have 
gotten  closer  to  the  wagon  without  colliding 
with  the  wagon ;  that  the  street  car  caught 
the  end  of  his  bumper  and  pressed  the  side 
of  his  left  front  wheel,  and  caught  onto  his 
fender  and  dragged  his  car  backwards ;  that 
it  knocked  the  bumper  off  the  car,  and  bent 
the  fender  back  and  hung  onto  the  fender; 
that  when  the  street  car  left  Park  and  Em- 
mett,  it  was  picking  up  ]ust  at  an  ordinary 
gait,  like  it  always  ran;  that  they  Just 
threw  it  open  and  came  on  like  it  was  going 
down  the  track,  and  got  in  about  10  feet 
of  the  automobile  before  the  motorman  look- 
ed around  and  began  to  apply  the  brakes; 
that  he  was  too  near  to  stop;  that  the  car 
was  within  about  6  or  10  feet  from  him  be- 
fore he  noticed  any  change  in  the  speed; 
that  it  was  11%  feet  from  the  west  curb  of 
the  street  to  the  west  rail  of  the  west  track ; 
that  the  wa^on  was  straddling  the  west  rail 
of  the  west  track;  that  the  track  was  & 
feet  2  Inches  from  the  outside  rail  to  out- 
side, measured  over  all;  that  his  car  was 
obout  68  to  70  Inches  wide  over  all,  from 
the  edge  of  one  fender  to  the  other;  that 
he  was  going  three  or  four  miles  an  hour 
at  the  time;  that  It  was  about  24  feet  from 
the  west  curb  of  the  street  to  the  west  rail 
of  the  east  track ;  that  at  the  time  he  began 
to  back  his  car,  after  deciding  that  he  could 
not  pass  the  wagon  in  safety,  the  street  car 
was  close  onto  half  a  block  from  him;  that 
that  was  when  he  first  discovered  that  he 
could  not  make  it  pass  the  wagon;  that 
Ferrell  had  Just  got  on  tlie  running  board 
when  the  street  car  hit  him;  that  the  boy 
tried  to  get  on  his  car  just  at  the  time  he 
started  to  drop  back. 

Appellant  Leroy  Ferrell's  testimony  was  as 
follows: 

"My  name  is  Leroy  Ferrell,  and  I  am  the  boy 
who  was  injured.  I  am  the  son  of  Mr.  A.  Fer- 
rell. I  am  17  years  old  now,  and  was  15  at  the 
time  of  my  injury.  My  birthday  is  the  9th  of 
January,  and  on  the  9th  of  January,  191S,  I  was 
15  yeara  old.  The  date  of  this  accident  was 
3Xay  15th.  On  the  morning  this  happened  I 
was  going  to  a  picnic  with  the  Baptist  Sunday 
school  at  Spindle  Top  Springs.  Yes,  sir;  a  lot 
of  us  boys  and  girls  t>elonging  to  the  Sunday 
school  were  going  to  a  picnic.  We  were  going 
on  a  hay  wagon.  I  don't  know  how  many  there 
were  on  the  wagon.  There  was  a  tarpaulin 
spread  over  the  wagon,  and  I  think  there  was 
hay  under  it;  it  was  liard  as  a  board.  It  was 
called  a  hay  wagon.  There  were  three  of  the 
large  wagons.  There  were  two  at  this  place; 
one  went  about  half  an  bonr  before  the  other 
two.  I  had  got  to  this  point  when  Frank  Rich- 
ards came  up  and  asked  us  where  we  were  go- 
ing, and  I  told  him  I  was  going  to  a  picnic  at 
Spindle  Top  Springs,  and  he  asked  me  did  I 
want  to  go  with  him.  I  told  him  I  would  it  he 
didn't  object,  and  he  said  come  on,  and  I  got 


off  the  wagon  to  get  In  bis  car,  and  I  didn't 
notice  the  street  car  ooming,  and  Just  about  the 
time  I  got  off  the  wagon  and  stepped  on  the 
running  board,  the  street  car  struck  the  automo- 
bile and  knocked  me  <^  The  wagon  was  going 
out  Park  street,  toward  Spindle  Top  Springs. 
That  is  sontb.  The  automobile  was  also  going 
south.  When  I  got  off  the  wagon  to  get  on  the 
automobile,  the  bade  of  the  hood  of  the- automo- 
bile was  just  about  even  with  the  back  of  the 
wagon.  I  had  been  sitting  in  the  center  of  the 
wagon,  on  the  inside ;  they  were  lined  up  around 
the  wagon,  and  there  wasn't  room  for  me  on  the 
outside,  and  so  I  sat  in  the  center  with  another 
boy,  up  in  the  middle  of  the  bed.  It  was  just 
a  stxaight  platform  bed.  I  was  sitting  flat  down. 
I  was  facing  toward  the  front  of  the  wagon.  I 
got  off  the  wagon  on  the  side  next  to  the  auto- 
mobile; there  was  a  couple  of  boys  jumped  off, 
and  that  left  me  space  to  get  out;  that  is,  they 
moved  over,  or  got  off  so  I  could  get  off,  and  I 
jumped  off  on  the  ground  and  ran  around  the 
automobile  and  got  on  the  automobile.  I  jump- 
ed off  within  a  foot  or  two  of  the  back  end  of 
the  wagon;  it  would  be  alongside  the  back 
wheel.  The  platform  extended  over  the  wheel. 
It  was  not  in  my  way.  In  a  foot  or  two  of  the 
back  corner  of  the  wagon  is  where  I  Jumped  off. 
I  went  around  the  rear  of  the  automobile  to 
the  left-hand  side,  going  south,  which  would  be 
the  east  side  of  the  automobile.  There  waS  no 
one  ahead  of  me  going  around  there.  I  Just 
stepped  on  the  running  board ;  I  Just  stepped 
there,  and  I  threw  my  hand  on  the  door  to  open 
it,  and  was  in  the  act  of  opening  it  when  I 
was  hit  I  had  not  got  the- door  open,  and  could 
not  have  consumed  more  than  a  second  after  I 
got  on  the  running  board.  I  did  not  know  the 
street  car  was  coming.  I  did  not  hear  any 
sound  of  any  gong  or  anything  of  the  kind.  The 
noises  that  were  going  on  were  the  cnildren 
yelling,  hollering,  and  talking,  and  the  noise  of 
the  rumble  of  the  wagon.  The  automobile  was 
making  the  noise  that  an  engine  will  make  when 
it  is  in  motion.  I  didn't  see  the  street  car  at 
all.  With  reference  to  whether  I  knew  whether 
the  automobile  was  clear  of  the  tnck  or  was 
far  oiough  to  dear,  or  anything  about  that,  I 
supposed  It  would  clear. 

"There  is  a  brick  pavement  there  where  that 
accident  occurred.  The  top  of  the  automobile 
was  up,  bnt  there  were  no  side  curtains  up.  I 
think  the  back  curtain  was  down.  *  *  *  I 
jumped  on  that  running  board  about  the  middle. 
I  approached  it  going  pretty  fast;  I  think  I 
stepped  up  on  it,  instead  of  jumping  up  on  It. 
As  to  whether  it  was  slowly  or  quidcly  done, 
going  around  behind  the  automobile  and  getting 
on  that  running  board,  it  was  as  quick  as  I 
could  do  it. 

"After  I  turned  the  comer  of  that  automobile, 
I  was  running.  I  don't  suppose  I  had  any  time 
to  see  whether  the  car  waa  in  conflict  or  would 
odhde  with  the  street  car.  Ho,  sir;  it  did  not 
occur  to  me  that  they  were  going  to  collide,  un- 
til the  street  car  hit,  because  I  never  saw  tbe 
street  car.  I  believe  when  I  got  on  the  running 
board  I  was  free  from  the  street  car  and  the 
street  car  lines,  if  it  hadn't  struck  the  autom<^ 
bile." 

On  cross-examination  appellant  teatlfled: 

"As  to  whether  or  not  at  that  time  I  stopped 
and  thought  about  whether  or  not  It  was  in 
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the  dear  and  whether  I  reeoUect  that  I  then 
thought  it  mm  in  the  dear,  will  eay,  I  suppoaed 
then  that  it  was  in  the  dear.  I  never  stopped 
to  think  about  it  then.  It  did  not  occur  to  me 
whether  or  not  the  street  car  would  be  there. 
As  to  whether  It  occurred  to  me  to  look  to  see 
whether  ttie  car  was  in  the  dear,  I  didn't  have 
time  to  look,  in  run^in^  around  there.  As  to 
whether  the  location  of  the  street  car  and  auto- 
mobile didn't  enter  my  mind  at  that  time,  will 
say  I  didn't  know  anything  about  the  street  car, 
didn't  think  about  it,  and  didn't  look  for  it. 

"Wlhen  I  jumped  off,  I  jumped  off  between 
the  automobile  and  the  wagon,  and  went  around 
the  automobile,  and  climbed  up  on  the  side,  and 
about  that  time  the  street  car  stmck.  I  knew 
there  was  a  street  car  tradt  there.  I  didn't 
notice  that  it  was  a  double  track.  As  to  wheth- 
er I  knew  there  were  street  cars  passing  tiiere 
both  ways,  I  gues?  I  knew  they  passed  both 
ways.  As  to  whether,  if  I  had  stopped  to  think 
about  it,  I  would  have  known  a  car  might  hit 
that  automobile  just  at  the  time  I  got  around 
there,  will  say,  I  didn't  think  anything  unusual 
was  going  to  happen.  No,  sir ;  I  didn't  look  for 
that  car  at  all;  I  didn't  listen  for  the  car;  it 
didn't  occur  to  my  mind  at  all  that  the  car  was 
coming.  I  was  running  around  that  automobile 
to  get  on  it;  I  ran  out  on  the  street  car  track 
and  stepped  up  on  the  car,  and  about  that  time 
the  street  car  hit  us.  I  suppose  if  I  had  looked 
I  would  have  seen  it.  If  I  had  bad  it  on  my 
mind  I  could  have  heard  it;  it  was  not  on  my 
mind.  I  didn't  think  anything  about  the  situa- 
tion or  observe  the  situation.  No,  sir;  before  I 
jumped  off  that  wagon,  I  didn't  look  for  a  car 
or  think  about  one ;  when  I  was  running  around 
to  get  on  the  car  I  didn't  think  about  it,  and 
just  at  the  time  I  stepped  up  on  tliat  car  it  bit 
us.  Had  I  done  anything  to  see  if  that  car  was 
coming,  I  could  have  got  away.  I  don't  know 
of  anything  that  was  there  to  keep  me  from 
seeing  it.  It  was  just  about  a  second  between 
the  time  I  got  on  the  automobile  until  it  was 
•track. 

"The  time  consumed  in  running  around  there, 
from  the  time  I  got  off  the  wagon  until  I  was 
on  the  running  board,  woald  not  be  over  a  cou- 
ple of  seconds.  I  went  around  there  immediate- 
ly. My  statement  about  the  Iiadi  curtain  being 
down  was  just  my  opinion.  I  didn't  look  to  see. 
I  lived  in  Beaumont  6  years  prior  to  the  time 
I  moved  to  Houston.  I  was  about  the  town  a 
good  deaL  I  think  that  was  my  first  time  on 
Park  street  I  had  been  about  the  town  a  good 
deal,  and  had  seen  the  street  cars  about  town. 
I  said  yesterday  that  I  knew  there  was  a  street 
car  track  on  Park  street.  As  to  whether  I  knew 
cars  passed  on  Park  street  in  both  directions, 
in  some  places  they  have  belts;  I  didn't  Icnow 
but  what  there  was  one  there.  I  don't  know 
where  there  is  a  street  car  bdt  in  Beaumont 
As  to  whether  I  knew  in  Beaumont  at  that  time 
they  passed  in  both  directions,  will  say  I  wasn't 
sure  of  it  I  guess  I  had  that  information  if  I 
had  stopped  there  to  think  and  waited  there  to 
see.  I  knew  cars  passed  on  that  street  car 
track  one  way  or  the  other.  As  to  whether 
when  I  passed  over  there  I  looked  for  a  car  in 
either  direction,  will  say,  in  fact  I  didn't  know 
I  was  on  a  street  car  track.  There  was  nothing 
to  keep  me  from  seeing  it  only  going  around 
the  car.  I  didn't  notice  where  the  wagon  was 
in  reference  to  the  street  car  track.    In  Uuit,  1 


didn't  notice  the  street  ear  track  at  alL  As  to 
whether  I  didn't  pay  any  attention  to  the  situa- 
tion, but  just  jumped  off  and  run  on  regardlesa 
of  any  traffic  cm  the  street  or  street  car  track 
or  anything  else,  will  say  I  had  to  suppose  it 
was  clear,  or  the  automobile  wouldn't  have  been  < 
going  around.  At  that  time,  though,  I  didn't 
think  about  it  I  expect  if  there  had  been  an; 
noise  I  would  have  known  there  was  traffic;  if 
there  had  been  any  warnings,  I  would  have 
known  there  was  traffic;  certainly  I  was  rely- 
ing on  those  warnings  strictly.  As  to  whether 
I  was  thinking  about  those  warnings,  will  say, 
certainly;  I  always  think  about  warnings.  Xes, 
sir ;  I  said  yesterday  that  I  didn't  hear  it  and 
that  had  I  been  Uatening  I  could  have  heard  it 
I  went  around  there  without  paying  any  atten- 
tion to  the  street  car  track  or  anything  of  the 
kind,  any  further  than  the  attention  that  is  go- 
ing on  in  the  human  body  all  the  time.  There 
jwas  no  cwisdoos  effort  on  my  part  at  that  time 
to  see  what  was  coming.  Had  I  seen  that  car, 
had  I  looked  and  been  aware  of  its  approach.  1 
would  not  have  tried  to  get  on  the  automobile. 
If  I  had  looked,  I  could  not  have  told  whether 
or  not  it  was  exactly  in  the  path  of  the  street 
car;  the  comer  of  it  hit,  and  it  was  so  dose 
that  hardly  any  one  could  have  told  it  was 
going  to  hit  Tea,  air;  I  said  yesterday  that 
the  street  car  stru^  the  automobile  at  the  time 
I  got  on.  Had  I  looked  and  seen  it  I  certainly 
would  not  have  gotten  on.  I  had  run  around 
to  the  east  side  of  the  automobile,  and  one  side 
of  the  automobile  at  the  time  I  got  on  it  was 
right  on  that  east  track  so  as  to  be  struck  by 
that  car.  I  mean,  if  the  car  had  been  so  it  would 
pass  the  automobile,  I  would  have  been  free. 
As  a  matter  of  fact,  it  seems  as  thou^  I  was 
not  free." 

Complaint  is  made,  among  other  tlilng5, 
that  the  Ctonrt  of  Civil  Appeals  erred  in  re- 
versing and  remanding  this  cause  for  a  new 
trial  for  the  reason  that  the  appellants  in 
the  conrt  below  did  not  file  and  present  to 
the  court  at  a  prtH>er  time  objectlonB  to  the 
court's  charge  to  the  Jury,  and  should  not 
be  heard  to  complain  on  appeal  of  the  action 
of  the  court  In  instructing  a  verdict  for  the 
deffflidant  Appellants'  bill  of  exception,  as 
shown  by  the  record,  shows  that  the  only  ac- 
tion taken  by  the  appellants  in  the  trial  court 
In  reference  to  thie  oonrf  s  diarge  was  to  ex- 
cept generally  to  the  acti<m  of  the  court  in 
granting  spedal  charge  No.  1,  requested  by 
the  defendant,  which  was  in  its  nature  aj 
peremptory  Instruction. 

Again  complaint  la  made  that  the  court  err- 
ed in  reversing  and  remanding  said  cause  for 
the  reason  that  no  motion  for  a  new  trial 
was  made  in  the  trial  court,  and  that,  except 
there  be  a  motion  for  a  new  trial  made,  ex< 
cept  in  cases  tried  before  the  court  without 
a  Jury,  an  ai^>eal  will  not  be  entertained. 
There  seems  to  have  been  no  motion  for  a 
new  trial  flled  in  this  cause. 

In  the  opinion  heretofore  rendered  by  a 
member  of  this  court,  the  cause  was  reversal 
and  remanded,  and  comidalnt  Is  made  of  th« 
holding  that  the  undisputed  evidmce  in  Xi4 
case  did  not  show  that  the  plaintiff  Leruf 
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Ferrell  was  not  goilty  of  contributory  n^ll- 
gence,  as  a  matter  of  law,  and  holding  that 
whether  or  not  he  was  gnllty  of  contributory 
negligence  nnder  the  evidence  was  a  qneatloo 
of  fact  for  the  Jury  to  determine. 
Rldiards  testified: 

"I  was  groins  down  Park  street  and  came  to 
these  wagons,  about  the  middle  of  the  distance 
between  the  two  streets."  * 

[1]  In  the  original  opinion  written  by  Jus- 
tice KING,  he  says  that  a  street  railway  com- 
pany does  not  have  the  exclusive  and  para- 
mount use  of  its  track  ln<  dty  streets,  but 
has  reciprocal  rights  with  that  of  the  public. 
This  statement  in  our  Judgment,  Is,  to  say 
the  least,  an  Inaccurate  expression  of  the 
relationship  between  street  railway  cars  asd 
other  users  of  the  street  Booth  aa  Street 
Railways,  (  304,  p.  480,  states  the  rale  as  fol- 
lows: 

"As  already  stated,  as  a  general  rule,  es- 
pecially between  street  crossings,  cars  have  a 
right  of  way  superior  to  that  of  other  vehicles 
and  pedestrians,  this  preferential  right  to  be 
exercised  in  a  reasonable  and  prudent  manner. 
But  this  rule  does  not  apply  to  the  crossing  of 
tracks  at  street  intersections.  There  the  car 
has  a  right  to  cross  and  most  cross  the  street ; 
and  vehicles  and  foot  passengers  have  a  right  to 
cross  and  must  cross  the  railway  track.  Nei- 
ther has  a  superior  right  to  the  other.  The 
right  of  each  must  be  exercised  with  due  re- 
gard to  the  right  of  the  other,  and  In  such  a 
careful  manner  as  not  unreasonably  to  abridge 
or  interfere  with  the  right  of  the  other.  TSiis 
equality  of  right,  however,  does  not  absolve  one 
who  is  about  to  cross  the  bracks  from  the  duty 
of  taking  proper  precantUms  to  avoid  acci- 
dents." 

Again  (section  817,  p>.  518)  this  author  says: 
"It  is  the  duty  of  othjer  travelers  and  of  those 
in  charge  of  street  cars  to  be  on  the  lookout  for 
each  other,  the  degree  of  caution  required  of 
the  former  being  increased  by  the  fact  that,  ex- 
cept at  street  crossings,  the  latter  have  the  right 
of  way.  Although  the  company  is  bound  to  ex- 
ercise care  and  diligence  to  avoid  collisions  and 
accidents,  this  does  not  relieve  all  other  persons 
who  are  using  the  streets  from  the  duty  of  us- 
ing proper  care  and  watchfulness  to  avoid  in- 
jury. He  degree  of  care  and  prudence  requir- 
ed of  <Mie  traveling  upon  the  street  where  a 
street  railway  has  been  rightfully  laid  down  is 
greater  than  that  demanded  of  him  by  the  law 
upon  other  streets,  in  proportion  as  the  risks 
are  increased  by  the  operation  of  the  railway; 
and,  as  the  company  is  entitled  to  the  unre- 
stricted use  of  its  rails  for  the  passage  of  its 
cars  within  the  limit  of  speed  which  the  law 
allows,  the  driver  of  any  other  vehide,  being 
uonecessarily  upon  the  track,  is  bonnd  to  exer- 
cise greater  eare  than  when  elsewhere  in  die 
street,  to  see  that  the  approaching  car  Is  not  im- 
peded. Ordinarily  error  of  judgment  or  inat- 
tention to  one's  surroundings,  if  it  directly  con- 
tributed to  an  injury,  will  bar  a  recovery." 

In  tbe  case  of  Austin  Dam  &  S.  Ry.  Co.  v. 
Goldst^n,  18  Tex.  Ut.  Aw-  ^0^  46  S.  W.  600, 
it  Is  stated: 


"We  have  not  been  able  to  ini  any  case  re- 
ported in  this  state  where  this  identical  ques- 
tion has  been  passed  on  as  applied  to  the  op- 
eration of  street  railways;  but,  upon  principle, 
we  think  that,  by  analogy,  that  class  of  cases 
that  lays  down  the  rule  upon  this  question  as  to 
injuries  sustained  by  a  person  when  upon  a 
railway  track  which  is  operated  by  steam  is 
applicable.  As  great  a  degree  of  care  and  vigi- 
lance by  one  entering  upon  or  crossing  the  tracks 
of  a  street  railway,  in  operation  upon  a  street 
of  a  city,  would  not  in  idl  cases  be  required'^ 
in  the  case  of  aao  entering  upon  an  ordinary 
railway  operated  by  steam;  and  the  facts  con- 
nected with  his  entering  upon  the  tracks  of  a 
street  railway  may  not  subject  him  to  the  charge 
of  contributory  negligence  when  a  like  state  of 
facts  might  be  evidence  of  his  want  of  care  in 
going  opMi  the  tracks  of  a  railway  operated  by 
steam;  for  a  pedestrian,  under  such  circum- 
stances, could  assume  that,  owing  to  the  con- 
tinuous use  of  the  street  by  the  public,  those 
operating  the  street  cars  would  exercise  much 
vigilance  to  prevent  collisions,  and  could  con- 
sider that  the  readiness  with  which  such  cars 
can  be  controlled  and  stopped  would  justify 
him  in  taking  the  chances  of  safely  crossing 
ever  the  track,  when  a  similar  effort  to  cross 
the  tracks  of  a  railway  operated  by  steam  might 
be  regarded  as  negligence.  Lynam  v.  Railway 
Co.,  114  Mass.  87. 

"What  is  required  in  this,  as  in  other  cases 
of  this  class,  is  the  exercise  of  ordinary  care; 
and,  when  it  is  once  ascertained  that  one  en- 
tering upon  the  track  of  a  street  railway  is 
lacking  In  caution  and  diligence,  he  should  be 
held  to  the  same  respoosibility  as  exists  in  oth- 
er eases  where  the  plaintiff  may  be  guilty  of 
contributory  negligence.  The  principle  of  law 
which  is  applicable  to  a  case  where  one,  by  his 
negligence,  places  himself  in  a  position  of  peril 
upon  a  railway  tradi  applies  to  a  case  like  this. 
In  either  case  it  is  his  negligent  conduct  that 
has  contributed  to  his  injury,  and,  sudi  being 
the  case,  he  is  not  i>ermitted  to  recover,  unless 
his  perilous  situation  is  discovered  in  time  to 
prevent  running  him  down.  The  fact  that  the 
plaintiff  was  privileged  to  use  the  street,  and 
that,  in  the  exercise  of  this  right,  hejvas  not 
required  to  observe  the  same  degree  of  care  and 
watchfulness  that  would  be  required  in  a  case 
where  he  was  entering  upon  the  track  of  a  rail- 
way operated  by  steam,  would  not  lessen  the 
degree  of  responsibility  that  attaches  to  his  neg- 
ligent conduct  in  ^posing  himself  to  danger, 
if  it  is  clear  that  he  was  guilty  of  such  conduct. 
In  either  case  it  is  his  negligent  conduct  that 
exposes  him  to  peril."  Citizens'  Ry.  Co.  v. 
Hohnes.  19  Tex.  Civ.  App.  266,  46  S.  W.  116. 

(2,  3]  We  are  of  the  opinion  that  the  evi- 
dence, as  above  set  out,  was  such  as  permits 
only  one  Inference  to  be  drawn  therefrom  by 
ordinary  minds. 

In  the  case  of  Bntler  v.  Rockland,  T.  &  O. 
St  Ry.  Co.,  99  Me.  157,  58  AU.  778,  105  Am. 
St  Rep.  267,  wbldi  has  been  cited  by  the 
oonrtB  of  this  state  with  approval,  there  is  a 
statement  of  the  law  of  what  care  is  re- 
quired of  one  going  on  a  atreet  railway  track, 
this  statement  of  the  law  being,  as  we  be- 
lieve, In  accord  with  sound  reason,  and  In  ac- 
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cord  with  the  holdlqg  of  our  own  Snprame 
Oourt. 

"While  the  rule  that  a  traveler  must  look 
and  listen  before  passing  over  a  railroad  cross- 
ing has  been  held  not  applicable  to  street  rail- 
roads, •  •  •  still  it  is  necessary  that  a  trav- 
rlor  approaching  a  street  railroad  crossing  is 
bound  to  exercise  some  care  to  avoid  danger  of 
collision.  He  must  exercise  ordinary  care,  the 
care  of  an  ordinarily  prudent  man,  in  view  of 
all  the  existing  conditions.  He  must  take  into 
account  the  probability  of  cars  being  near  at 
the  time,  and  the  opportunities  for  observing 
them.  He  must  have  regard  to  his  own  speed, 
and  must  take  some  notice  of  the  apparent 
speed  of  the  approaching  car,  if  seen.  It  is  not 
necessarily  negligence  for  a  traveler  to  cross  a 
track  in  front  of  an  approaching  car,  even  if  he 
had  misjudged  its  distance  and  speed.  *  •  • 
Whether  a  traveler  in  such  a  case  is  negligent 
depends  upon  the  facts  in  the  case.  But  be 
must  exercise  due  care  and  Judgment  about  it. 
He  cannot  sit  under  cover,  and  not  look,  or,  if 
he  looks,  not  see,  a  car  plainly  before  his  eyes, 
and  have  no  care  whatever,  and  then  say  he  has 
fulfilled  the  measure  of  the  law.  •  •  •  And, 
in  any  event,  the  defendant  had  the  right  to 
run  cars  when  he  chose,  and  It  was  the  duty  of 
the  plaintiff  to  exercise  some  care  to  look  out 
for  them.  He  could  not  be  entirely  inatten- 
tive." 

As  set  out  In  the  case  of  Eldwards  v.  Bail- 
way,  100  Tex.  28,  93  S.  W.  106,  our  Supreme 
Court  has  said  that: 

One  "cannot  excuse  the  absenoe  of  all  care 
by  showing  that  those  in  diarge  of  a  train  have 
also  been  guilty  of  negligence.  This  is  the 
*  *  *  attitude  of  the  plaintiff  when  he  claims 
that  he  was  not  bound  to  look  out  fOr  himself 
until  the  statutory  signals  were  given.  His 
claim  could  not  be  admitted  without  denying 
the  rule  which  exacted  the  duty  of  doe  care  on 
his  part,  a  duty  as  binding  on  him  as  was  the 
duty  of  giving  signals  binding  on  the  defend- 
ant," 

Under  the  facts  of  the  Instant  case,  the 
plaintiff  made  no  effort  to  ascertain  the  sit- 
uation, and  states  that,  had  he  used  any  ef- 
fort at  all,  either  by  looking  or  listening  or 
by  the  use  of  any  other  precaution,  he  would 
not  have  been  Injured;  that  he  relied  upon 
other  parties  strictly,  although  he  made  no 
conscious  effort  to  do  that  In  our  Judgment, 
it  Is  always  a  question  of  law  for  the  court  to 
say  whether  oe  not  any  care  Is  required  un- 
der A  given  state  of  facts.  The  young  man 
who  was  Injured  In  this  case  had  not  become 
a  passenger  In  the  automobile.  He  had  sim- 
ply gotten  upon  the  running  board.  Had  he 
been  a  passenger  In  the  car,  an  occupant  of 
the  car,  he  would  not  have  been  Injured,  and 
we  understand  the  law  to  be  that,  even 
though  one  is  an  occupant  of  a  car  driven  by 
another,  yet  he  must  exercise  due  care  for  his 
own  safety.  The  plaintiff,  according  to  his 
own  statranent,  said: 

"Had  I  done  anything  to  see  If  that  car  was 
coming,  I  could  have  gotten  out  of  the  way.* 


The  courts  have  held  that  the  oocnpant  of 
a  car,  who  Is  not  the  driver  of  it.  Is  xinder  the 
obligation  of  exercising  some  care,  and  a  fail- 
ure to  do  so  would  be  contributory  negligence. 

In  the  case  of  Lyons  v.  Phillips,  196  S.  W. 
995,  viiilch  Is  a  decision  by  the  Texarkana 
Oourt  of  Civil  Appeals,  a  suit  by  the  occupant 
of  a  car  other  than  the  driver,  which  was 
strudc  at  a  railroad  crossing  for  damages, 
wherein  there  was  a  recovery  against  the 
railway  cmnpany  and  appeal  by  it,  in  revers- 
ing it,  the  oourt  used  the  following  language: 

"But  John  F.  Collins  was  the  owner  of  and 
was  operating  the  automobile,  and  Phillips,  thr 
deceased,  was  riding  merely  as  the  guest  of 
Collins.  And  the  negligence  of  John  F.  Col- 
lins may  not  I>e  imputed,  as  a  matter  of  law,  to 
the  deceased,  Phillips.  •  •  •  And  the  want 
of  ordinary  care  on  the  part  of  the  deceased, 
riding  with  another  as  his  mere  guest,  would 
be  measured  by  whether  he  failed  in  his  duty 
to  keep  a  lookout  and  to  warn  his  companion, 
operating  the  automobile,  when  he  discovered 
the  approach  of  the  train.  ♦  •  •  There  it 
no  direct  evidence  indicating  the  precautions 
taken  by  the  deceased.  The  circumstances  aris- 
ing out  of  the  physical  facts  immediately  pre- 
ceding the  colUdon  alone  speak  upon  the  ques- 
tion of  contributory  negligence  of  the  deceased. 
Those  drcumstances  do  not  speak  with  suffi- 
cient weight  to  conclusively  determine  the  ques- 
tion as  a  matter  of  law." 

In  the  case  of  Lyon  ▼.  PhUUps,  sapm,  the 
holding  Is  straight  out  on  the  proposition    , 
that,  while  the  negligence  of  the  driver  of 
the  car  would  not  be  Imputed  to  the  guest  in 
the    car,    but    the  contributory    negligoice 
would  be  measured  by  whether  he  ftdled  In   j 
his  duty  to  keep  a  lookout  and  to  warn  his 
companion  operating  the  automobile.    In  the 
Phillips  Case  there  was  no  direct  evidence. 
If  the  deceased  had  n6t  been  killed,  but  had   I 
lived  and  testified  and  stated  as  the  plain-   ' 
tiff  in  the  present  case  did,  that  he  did  not 
look,  that  he  did  not  listen,  that  he  did  not   , 
have  the  situation  in  mind,  and  that  "had  I  ! 
done  anything  to  see  if  that  car  was  c»m-  I 
ing  I   could  have  gotten  away,"   the  court 
would  have  promptly  held  that  he  was  guilty 
of  contributory  negligence  as  a  matter  of  la^. 

If  a  mere  guest  in  a  car  approaching  a 
railroad  track  is  required  to  exercise  some 
care  in  knowing  whether  or  not  the  track 
could  be  approached  and  crocaed  in  safety. 
It  seems  to  our  mind  to  follow  that  one  whc 
Jumps  off  of  a  moving  wagon  on  a  paved 
street  where  there  are  two  street  car  tracks, 
even  though  it  be  at  the  invitation  of  a  driv- 
er of  an  automobile.  Is  bound  to  exerdse 
some  care  to  see  whether  or  not  be  can  go 
onto  a  street  car  trads  with  safety  to  himself. 

The  Supreme  Court  of  this  state,  in  the 
case  of  Sabine  &  East  Texas  Ry.  Co.  ▼.  Dean. 
76  Tex.  73,  13  S.  W.  46,  speaks  as  follows: 

"Gordon,  a  witness  for  plaintiffs,  tesUfitsl: 
'I  saw  Mr.  Dean  wlieti  he  was  struck.  He  earn* 
out  of  the  file  room ;  just  as  he  g«t  on  the  rail 
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the  nrs  8tra<*k  kim.  Two  can  paMed  over  Um. 
Mr.  Dean  came  oat  of  the  file  room,  Kfrfng  to- 
ward the  BdU  aeroaa  the  trade,  when  the  train 
struck  him.  Mr.  Dean's  buaineas  called  him 
back  and  forward  acroes  the  track ;  other  men 
rro8g  it  also;  they  have  to  use  it  to  get  to  the 
mill.  It  is  commonly  used  by  the  men  passing 
backward  and  forward.  Mr.  Dean  was  ccMning 
right  straight  serosa  the  track.  He  could  have 
seen  the  train  If  he  had  looked  up  the  track 
afttr  he  got  out  of  the  house.  The  cars  struck 
him  Just  as  he  got  to  the  fireman's  rail — that  Is, 
rhe  rail  nearest  the  file  room-;  the  cars  stmck 
liim  just  as  he  got  his  foot  across  the  rail.  He 
was  struck  by  the  body  of  the  car  on  his  shoul- 
der. I  don't  know  whether  or  not  he  had  both 
feet  over  the  raiL  The  cars  were  very  close 
to  him  when  he  got  on  the  track.  He  could 
have  seen  the  cars  from  the  file  room  door  if  he 
had  looked  up.  He  was  not  looking  that  way. 
Hi>  was  looking  toward  the  mill.' 

"Til  is  evidence  is  not  contradicted.    But  one 

'  conclusion  can  be  drawn  from  it,  and  that  <a 

that  when  there  was  nothing  to  prevent  bis 

seeing  his  danger,  he  heedlessly  stepped  upon 

the  track  at  the  very  moment  of  the  collisicHi. 

"It  may  be  conceded  that  the  manner  of  pro- 
pelling  the  cars  was,  under  the  circumstances, 
an  act  of  negligence  upon  the  part  of  the  de- 
fendant, and  yet  it  must  be  held  that  the  de- 
ceased exercised  no  care,  and  that  his  own  want 
of  it  was  the  immediate  cause  of  his  injury. 

"There  is  nothing  in  the  record  to  indicate 
that  after  it  became  evident  that  he  was  going 
to  place  himself  in  a  position  of  danger,  it 
would  have  been  possible  for  the  defendant,  by 
the  use  of  any  degree  of  skill  or  watchfnlness, 
or  by  the  use  of  any  known  appliances,  to  have 
stopped  the  cars  in  time  to  have  saved  blm. 

"The  fact  that  on  account  of  the  noise  of  the 
mill  he  could  not  hear  the  approach  of  the  cars 
cannot  be  held  to  excuse  him  from  the  duty  of 
Tising  his  eyes  to  see  them.  If  anything,  it 
emphasized  that  duty. 

"We  think  the  defense  of  contributory^  negli- 
fience  was  sustained  by  (he  evidence  without 
there  being  anything  to  the  contrary." 

This  opinion  was  followed  In  the  case  of 
Ballway  Co.  t.  Trochta,  181  S,  W.  764,  and 
other  cases  In  this  stateL  The  holding  is  to 
the  same  effect  In  the  case  of  St.  Iiouis, 
Brownsville  &  Mexican  Ry.  Co.  t.  Palne^  188 
S.  W.  1084. 

Measuring  the  case  at  bar  by  the  Edwards 
fase,  we  find  that  the  platntilT  in  the  pree- 
mt  case  knew  as  much  as  the  plnlntilT  in  the 
Rdwards  Oase.  Edwards  admitted  that  be- 
fore stepping  OD  the  track  he  neither  looked 
nor  listened  for  a  train.  Ferrell,  in  the 
present  ease,  stated,  "I  didnt  think  about  it 
(the  street  cars),  and  didn't  look  for  It."  In 
the  EdMrards  Case,  It  seems  that  he  was  fa- 
miliar wltb  tlie  crossing,  and  knew  of  the 
freqnent  passing  of  trains,  and  that  he  could 
have  seen  and  heard  It  bad  he  looked.  In 
the  present  case  plaintiff  testified  that  he 
knew  there  was  a  street  car  trad:  there; 
that  be  guessed  he  knew  cars  passed  both 
ways;  that  he  ran  out  on  the  street  car 
track  and  stepped  on  the  car;  that  he  could 


bare  heard  It  had  he  Ustleneid;  that  had  %e 
looked  he  would  have  been  aware  of  the  ap- 
proach of  the  car;  that  had  he  looked  and 
sem  it  he  would  not  have  gotten  on;  tliat 
had  he  done  anything  to  see  If  that  car  was 
coming  he  could  have  gotten  away.  In  the 
present  case  plaintiff,  while  relying  upon  oth- 
ers, did  not  use  any  sense  of  his  own  to  know 
of  the  signals,  or  to  know  of  the  approach 
of  the  train,  either  by  locking  or  listening, 
but  relied  upon  others  wholly,  without  any 
conscious  effort  on  his  part  to  protect  blm 
from  injury.  Plaintiff's  own  statement  is  to 
the  effect  that  he  made  no  conscious  effort  to 
determine  these  facts.  He  did  not  look  to 
see  whether  the  automobile  was  in  conflict. 
The  automobile  could  have  been  squarely  in 
front  of  the  street  car  Instead  of  In  conflict 
with  the  approaching  car,  and  It  would  have 
made  no  difference  to  plaintiff,  because,  to 
use  his  own  words: 

"I  didn't  know  anything  about  the  sttaet  cats, 
didn't  think  about  it,  and  didn't  look  for  it." 

[4]  In  the  opinion  of  Justice  KINO,  the  fol- 
lowing lan^age  is  used: 

"It  cannot  be  said  that,  when  a  person  is  on  a 
street  car  track  in  the  exercise  of  his  lawful 
right,  and  amply  makes  a  mistake  of  Judgment, 
having  a  reason -for  believing  himself  safe,  it 
makes  his  action  nej^ence  per  ae,  and  there- 
fore guilty  of  contributory  negligence  as  a  mat- 
ter of  law." 

As  applying  to  the  facts  in  this  case,  there 
is  nothing,  in  our  Judgment,  to  Justify  a 
statement  to  the  effect  that  there  was  a  mis- 
take of  Judgment  on  the  part  of  Lcroy  Ter- 
rell, because  he  exercised  no  Jndgmoit  He 
simply  acted  upon  an  impulse  without  using 
his  Judgment  In  the  slightest  degree,  or  do- 
ing anything  to  ascertain  the  situation. 

Again,  the  writer  of  that  opinion  used  the 
following  language: 

"The  exercise  of  a  person's  judgment,  al- 
though in  error,  does  not  make  his  action  neg- 
ligence as  a  matter  of  law." 

This,  In  our  Judgment,  Is  beyond  the  facts. 
There  is  nothing  In  the  present  case  that  in- 
dicates that  the  injured  party  exercised  any 
Judgment'  or  any  faculty  of  bis  to  determine 
the  situation  prior  to  the  time  of  making  an 
effort  to  get  ui>on  the  automobile. 

Therefore,  It  Is  the  opinion  of  the  court 
that  the  r^earlng  should  be  granted,  and 
that  the  Judgment  of  the  trial  court  be  In 
all  things  afllrmed.    It  Is  so  ordered. 

HIGHTOWBR,  C.  J.,  did  not  sit  In  this 
case. 

KINO,  J.  (dissenting).  It  Is  my  <vlnlon 
that  this  court  was  in  error  In  granting  the 
motion  for  rehearing  In  this  cause,  and  In 
affirming  the  Judgment  of  the  lower  court, 
and  I  therefore  dissent  from  its  action  In  so 
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d^ng.  My  (Hrlginal  opinion  filed  in  tbls  case 
presents  my  Tlews  as  to  tlie  disposition  of 
same. 


ftlOVlDENCB-WASHINQTON   INS.    CX). 
V.  OWBNS.     (No.  8868.) 

(Conrt  of  GiTil  Appeals  of  Texas.    Ft.  Worth. 

June  1,  1918.     lUhearing  Denied  Oct  26, 

1918.) 

1.  Witnesses    «=>414(2)  —  Deolabatiokb  — 
Conflict  in  Evidence. 

That  defendant's  agent  denied  making  al- 
leged defamatory  statements  to  plaintifiTs  wit- 
ness, -who  bad  testified  thereto,  did  not  render 
admissible  testimony  by  plaintiff  and  other  wit- 
nesses that  witness  had  told  them  that  the 
agent  had  made  sndi  statements. 

2.  WiTNESSBS      9=»395   —   Impeachment  — 
Inconsistent  Statements. 

That  testimony  of  plaintiFs  witness  as  to 
defendant's  dt..amatory  statements  was  im- 
peached by  cross-examination  as  to  inconsistent 
testimony  given  in  former  deposition  did  not 
justify  admission  of  testimony  by  plaintiff  and 
other  witnesses  that  witness  had  told  them  that 
defendant  had  made  siidi  statem^ts. 

8.  Witnesses  <e=3318  —  Cobbobobation  or 
Unimfeached  Witness. 
In  absence  of  evidence  impeaching  credibili- 
ty of  a  witness,  testimony  of  former  declara- 
tions of  the  witness  in  support  of  his  testimony 
is  never  admissible. 

4.  Witnesses  «=>395  —  Dbci^abations  — 
Impeachment. 
Where  effort  is  made  to  impeach  witness  by 
evidence  of  declarations  inconsistent  with  his 
testimony  tending  to  prove  testimony  a  fabrica- 
tion by  reason  of  some  influence  existing  at 
time  of  trial,  evidence  of  declarations  of  witness 
corroborative  of  testimony  made  at  a  time  when 
no  such  influence  existed  is  admissible. 

6.  Witnesses   ^=9821  —  Cbedxbility  —  Dep- 
ositions. 
Party  offering  depositions  in  evidence  vouch- 
es for  credibility  of  the  witness. 

6.  Witnesses     «=s>396(1)  —  Depositions  — 
CoNFUci  IN  Testimony— Explanation. 

Plaintiff,  after  having  offered  in  evidence 
both  first  and  second  deposition  of  same  wit- 
ness, could  not  explain  the  conflict  between  tes- 
timony contained  in  first  with  that  contained  in 
second  by  evidence  as  to  prior  unsworn  state- 
ments of  the  witness. 

7.  Appeal  and  Bbbob   «=3l060(l)  —  Habm- 
LESS  Ebbob— Admission  of  Evidence. 

Where  evidence  as  to  whether  defendant's 
agent  made  statements  defamatory  to  plaintiff 
was  sharply  conflicting,  and  plaintiff's  witness" 
testimony  as  to  statements  was  inconsistent  with 
testtmooy  given  in  former  deposition,  the  ad- 
mission of  evidence  of  declarations  of  such  wit- 
ness to  corroborate  his  testimony  that  state- 
ments were  made  was  reversible  error. 


&   lilBBI.    AND     SLANDBB     «3»12S(1)    —    JCIT 

QxTKsnoN— Making  or  Rkmabkb. 
b  action  (or  slsnder,  evidence  luU  to  jus- 
tify submission  to  jury  of  whether  alleged  de- 
fsmatoiy  rettiarks  were  made. 

9.  Pbinoipal  and  Aosnt     ^9l69(l)— Pbis- 

CIPAL'S  LlABIUTT. 

The  test  of  i^incipal's  liability  for  agent'i 
wrongful  act  is,  not  whether  act  was  suthoriied 
or  done  in  violation  of  prindpal's  orders,  bnt 
whether  it  was  done  while  engaged  in  prin- 
cipal's business  and  within  apparent  scope  ol 
authority. 

10.  Libel  and  Slandeb   «=>6(1)— "liiBSLocs 
Peb  8e." 

Defamatory  words  to  be  "libelons  per  se" 
must  be  of  such  a  nature  that  the  court  can 
presume  as  a  matter  of  law  that  they  will  tend 
to  disgrace  and  degrade  the  party,  or  hold  him 
up  to  public  hatred,  contempt,  or  ridicule,  or 
cause  him  to  be  shunned  and  avoided. 

[BH.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Libel.] 

11.  Libel  and  Slandeb   *=»86(2)— Action— 
Pleadino. 

Where  alleged  slanderous  words  are  suscep- 
tible of  an  innocent  as  well  as  a  defamatoi? 
meaning,  plaintiff  should  allege  use  of  words 
in  a  defamatory  sense,  and  also  that  words  con- 
veyed defamatory  meaning  to  hearers. 

12.  Libel  and   Slandeb   «=>6(2),  9(1)— De- 
famatobt  Wobds. 

Where  alleged  slanderous  words  diarged 
plaintiff,  who  was  holder  of  blank  policy,  witii 
issuing  unauthorized  certificates,  plaintiff  was 
required  to  prove  special  damages;  such  words 
not  being  defamatory  as  a  matter  of  law,  as 
charging  an  act  involving  moral  turpitude,  re- 
flecting on  business  integrity,  or  calculated  to 
impair  business  standing. 


«=>40(1)  —  Pbotits  —  Other 


13.  Damages 
Business. 

In  action  for  slander  and  for  wrongful  in- 
terference in  contractual  relations,  resulting  in 
tie-up  of  plaintiff's  shipment  of  cotton,  dam- 
ages cannot  be  recovered  for  loss  of  profits 
plaintiff  might  have  made  by  engaging  in  other 
business  daring  period  of  tie-up,  instesd  ot  de- 
voting his  time  to  effort  to  settle  shipment  con- 
troversy; such  damages  being  too  remote  and 
speculative. 

14.  Libel  and  Slandeb   4=>119  —  Mental 
suftebing. 

In  action  for  slander,  damages  cannot  I>e 
recovered  for  mental  distress,  not  the  direct  re- 
sult and  proximate  effect  upon  his  mind  snd 
feelings  of  alleged  slanderous  statement. 

16.  Libel  and  Slandeb  «=>112<D— Sum- 
GiERCT  OF  Evidence.  • 
In  action  against  insurance  company  for 
resulting  tie-up  of  plaintiff's  shipment  because 
of  alleged  slanderous  statements,  evidence  held 
to  warrant  finding  that  defendant's  agent  did 
not  intend  to  state,  and  financial  backer  did  not 
understand,  that  no  reinsurance  had  been  ob- 
tained. 
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18.  Ijibbl  aud   Slaitdbb   •a»tB— Oorstbtto- 

TlOn   OF  I<ANOT7AOB. 

Alleged  defamatory  language  must  be  con- 
Btmed  aa  a  whole. 

17.  Principai,  and  Agent    «=>124(1)  —  Atj- 

TBOBITT— JtTBT  QuESnORS. 

In  action  for  slander  and  for  wrongf\il  In- 
terference with  contractual  relations,  evidoice 
held  suflident  for  sabmiasian  to  jury  of  whetlier 
alleged  afent  who  made  defamatory  statement 
had  authority  from  defendant  to  make  state- 
ment. 

1&    LOBEL    AND    SliANDEB     «S»125   —    ACTION 

— Spscial  Ibsce. 
In  action  for  slander  resulting  in  tie-up  of 
plaintilTB  shipment,  because  of  alleged  state- 
ments by  defendant  insurance  company  that  cer- 
tificates covering  shipment  were  unauthorized 
and  insurance  had  not  been  reinsured,  evidence 
held  to  justify  submission  of  special  issue  of 
whether  financial  backer  refused  to  accept  oer- 
tiiicates  regardless  of  alleged  statement& 

19.  EviDKNCB  «=>271(13),  818(2)— Heamay— 
Self-Sebvino  Declauation. 
In  action  for  slander,  telegram  from  plain- 
tiCTs  agent  to  plaintiff,  stating  that  third  party 
had  notified  agent  that  defendant  had  made  al- 
leged defamatory  remarks,  was  inadmissible, 
being  hearsay,  self-sening,  and  not  binding  apon 
defendant. 

Appeal  from  District  Court,  Tarrant  Coun 
ty;    Bruce  Young.  Judge. 

Action  by  Tom  B.  Owens  against  the 
Providence-Waahlngton  Insurance  Company 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.    Beversed  and  remanded. 

Thompson,  Ejiight,  Baker  &  Harris  and 
Geo.  S.  Wright,  all  of  Dallas,  for  appellant. 

R.  M.  Rowland,  Lassiter  &  Harrison,  and 
McLean,  Scott  &  McLean,  aU  of  FL  Worth, 
for  appellee. 

BUCK,  J.  Tom  B.  Owens  sued  the  Prov- 
idence-Washington Insurance  Company,  al- 
leging In  substance  as  follows: 

1.  Tbat  plaintiff  was  at  the  time  of  the 
transactions  herein  mentioned  engaged  in  the 
bnslness  of  buying,  selling,  and  exporting 
cott<Mi  under  the  trade-name  of  Tom  Bi 
Owens  ft  Co.  On  September  1,  1914,  defend- 
ant entered  into  a  contract  with  plaintiff,  by 
the  terms  of  which  It  Insured  him  against 
loss  at  sea  of  any  and  all  cotton  that  plain- 
tiff might  ship,  and  as  a  part  of  said  con- 
tract defendant  delivered  to  plaintiff  certain 
certificates  in  writing,  to  be  used  by  him  In 
tbe  course  of  his  business  of  exporting  cotton. 
Tliat  under  said  contract  plaintiff  might, 
-wheneTer  he  was  about  to  make  a  shipment  of 
cotton  by  sea,  Issue  said  certificates  covering 
said  cotton,  using  for  tbat  purpose  tbe  forms 
placed  in  his  hands,  as  aforesaid,  and  might 
thus  render  said  general  contract  of  insur- 
ance and  special  contracts,  evidenced  by  the 


certiflcates  so  issued,  <H>eratiTe  tat  tbe  pro- 
tection of  that  particular  cotton. 

2.  That  on  December  28,  1914,  plaintiff  is- 
sued certiflcates  of  the  kind  and  character, 
aforesaid,  insuring  11,000  bales  of  cotton, 
during  a  voyage  on  tbe  ship  Dacla  from  Gal- 
veston, Tex.,  to  Bremen,  Germany,  which  ac- 
tion on  the  part  of  plaintiff  was  in  pursuance 
of  bis  said  contract  with  defendant 

3.  That  at  a'bont  tbe  time  said  cotton  be- 
gan to  be  loaded  on  the  steamship  Dada  at 
Galveston,  about  January  6,  1915,  defendant, 
through  its  managing  officers,  particularly  its 
president,  J.  B.  Brandi,  its  attorneys,  Har- 
rington, Bigham  ft  Englar,  and  its  agent, 
Bdwln  G.  Seibels,  deliberately  and  malicious- 
ly began  and  continued  a  course  of  conduct 
calculated  and  Intended  to  thwart  plaintiff 
in  his  efforts  to  make  said  shipment,  and  to 
enable  defendant  to  evade  its  obligation  un- 
der Its  said  contract  of  insurance  and  force 
a  cancellation  of  said  policy.  It  was  spe- 
cially alleged  that  the  officers  and  agents 
aforementioned  falsely,  maliciously,  and 
slanderously  represented  to  Max  May,  vice 
president  of  tbe  Guaranty  Trust  Company  of 
New  York,  that  tbe  certificates  Issued  by 
plaintiff,  covering  the  11,000  bales  of  cotton, 
were  unauthorized  by  defendant,  and  tbat  de- 
fraidant  bad  no  reinsurance  on  this  risk,  and 
tbat  plaintiff  bad  improperly  issued  certifi- 
cates against  this  shipment  in  so  large  an 
amount  as  to  endanger  tbe  solvency  of  the 
defendant  company  and  the  Interests  of  the 
Guaranty  Trust  Company,  whidi  latter  com- 
pany bad  agreed  with  plaintiff  to  finance  the 
Dacla  shipment,  and  which  then  held  the 
aforesaid  certiflcates  of  marine  Insurance 
covering  said  cotton.  It  was  further  alleged 
tbat  exporters  of  cotton  were  required,  by 
the  necessities  of  their  business,  to  have 
shipments  Uke  this  financed  by  bankers, 
which  custom  was  well  known  to  defendant 
That  plaintiff  had  arranged  with  the  Guar- 
anty Trust  Company  to  finance  said  ship- 
ment, including  the  advancing  or  guarantee- 
ing of  the  freight  charges  due  the  owner  of 
the  ship  and  the  premiums  for  marine  in- 
surance. That  on  this  shipment  tbe  frei^t 
charges,  alone,  amounted  to  $175,000.  l^at 
on  January  21, 1916,  said  shipment  was  ready 
to  depart  from  Galveston,  and  the  certificates 
were  in  the  hands  of  the  Guaranty  Trust 
Company,  and  tbat  by  reason  of  tbe  false 
and  slanderous  statements  above  mentioned 
made  to  Max  May,  acting  for  the  Guaranty 
Trust  Company,  said  trust  cocapanj  was 
caused  to  decline  to  advance  the  freight 
charges  or  to  permit  the  Dacla  to  sail  until 
the  controversy  was  straightened  out  to  its 
satisfaction.  That  about  this  time  the  plain- 
tiff agreed  and  decided  to  change  the  desti- 
nation of  the  voyage  from  Bremen,  Germany, 
to  Botterdam,  Holland,  and  so  notified  all 
parties  Interested,  and  sought  to  change  said 
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cerfiflcatai  In  the  hands  of  said  trnst  com- 
pany, so  as  to  conform  to  the  change  of 
destination.  That,  under  his  contract,  plain- 
tiff had  the  right  to  make  this  change.  But 
that  defendant  wrongfully  and  mallcionsly 
objected  to  and  attempted  to  prevent  this 
from  being  done,  and  to  that  end  forbade  tue 
trust  company  to  permit  such  change  in  the 
certificates.  That  such  attempts  of  the  de- 
fendant to  interfere  with  the  'plaintiff's  busi- 
ness and  cripple  Mm  therein  succeeded  for  a 
time,  but  by  January  30,  1915,  plaintiff  pre- 
vailed upon  said  trust  company  to  recognize 
his  rights  and  finance  such  shipment  and  en- 
able the  same  to  leave  Galveston. 

4.  It  was  alleged  that  said  false  and  slan- 
derous statements,  made  by  the  defendant's 
attorney  Bigham,  to  Max  May,  aforesaid, 
were  made  with  the  full  knowledge  and  no- 
tice of  all  the  material  facts  and  were  au- 
thorized by  the  defendant  company  through 
its  president.  That  such  acts  and  conduct 
on  the  part  of  defendant  were  intended  and 
calculated  to  interfere  with  the  contractual 
relations  then  existing  .between  the  plaintiff 
and  the  trust  company.  That  as  the  direct 
and  proximate  result,  contemplated  and  ex- 
pected by  defendant  at  the  time,  from  such 
willful  and  malicious  wrongs,  the  plaintiff 
was  damaged  in  the  following  respects  and 
amoimts: 

(a)  The  sailing  of  said  shipment  was  de- 
layed for  nine  days,  and  the  plaintiff  lost  the 
interest  on  Ills  inveBtment  for  said  time,  to 
his  damage  in  the  sum  of  $2,000. 

<b)  That  planitlfl  was  caused  and  forced  to 
incur  great  expense  in  the  way  of  sending 
telegrams  and  telephones,  and  in  the  keep- 
ing of  a  man  at  Galveston  to  aid  in  removing 
all  obstacles  to  the  starting  of  the  shipment, 
to  plaintiff's  damage  in  the  sum  of  $1,500. 

(c)  That  plaintiff  l>ecame  liable  for  (de- 
murrage on  account  of  the  detention  of  said 
ship  for  the  said  nine  days,  amounting  to 
$9,000, 

(d)  That  plaintiff's  business  as  a  cotton 
dealer  was  practically  destroyed  during  said 
nine  days,  while  the  necessary  expense  of 
operation  of  his  business  during  said  time 
continued,  for  which  plaintiff  asked  $10,000. 

(e)  That  plaintiff's  credit  and  reputation  in 
the  business  world,  in  the  cotton  trade,  and 
among  bankers  engaged  in  financing  cotton 
transactions,  were  greatly  Injured,  and  be 
was  caused  to  experience  great  annoyance, 
humiliation,  and  mental  suffering,  for  which 
he  asked  $100,000. 

(f)  That  he  was  entitled  to  exemplary  dam- 
ages in  the  sum  of  $50,000. 

Defendant  answered  by  a  general  demurs 
rer  and  special  exceptions,  a  general  denial, 
and  further  pleaded  in  substance  as  follows: 

That  the  statements  alleged  to  have  been 
made  by  defendant's  agent  to  Max  May 
were  made  to  a  person  having  a  community 
of  business  Interest  with  defendant  and 
were  made  in  good  faith,  and  hence  were 


piivUeged  commnnlcatlons;  tliat  under  the 
usage  and  custom  of  the  bnginess,  and  ac- 
cording to  the  course  of  dealing  between  the 
plaintiff  and  the  defendant  in  regard  to  the 
shipments  of  cotton  ander  said  contract, 
where  plaintiff  desired  to  make  a  shipment 
upon  a  boat  not  named  in  the  rate  sheet  or 
to  a  point  not  noted  on  the  rate  sheet,  plain- 
tiff furnished  to  the  defendant,  either  per- 
sonally or  by  his  duty  authorized  agent,  L. 
A.  Wight  &  Co.,  an  application  for  jwrmis- 
sion  to  ship  on  a  given  boat  or  to  such  un- 
named port,  and  reqtiested  a  rate  for  such 
shipment,  etc.  It  was  further  alleged  that 
during  Decemlier,  1914,  the  war  between 
Germany  and  her  allies  and  Great  Britain 
and  her  allies  was  In  progress,  and  that  the 
harbor  of  Bremen  and  the  approaches  there- 
to were  mined  and  hedged  about  by  war- 
ships of  Great  Britain  and  her  allies,  and 
that  the  steamship  Dada  was  a  German 
steamship,  owned  and  operated  by  German 
people  under  German  registry  at  the  out- 
break of  the  war,  and  that  the  same  was 
transferred  after  the  beginning  of  the  war 
to  American  registry;  that  it  was  a  notori- 
ous fact,  known  to  plaintiff,  that  it  was  the 
war  policy  of  Great  Britain  and  France  to 
refuse  to  recognize  any  change  of  ownership 
and  registry  of  boats  from  German  registry  to 
neutral  registry  after  the  outbreak  of  the  war, 
and  it  was  further  known  to  plaintiff  and  to 
all  others  that  Great  Britain;  France,  and 
Russia  had  announced  the  intention  of  cap- 
turing and  confiscating  such  boats  as  those 
that  changed  their  registry.  Other  defen-s- 
es  were  specially  pleaded;  but,  in  view  of 
the  conclusion  reached  by  us,  we  do  not 
think  It  necessary  to  further  mention  them. 

The  cause  was  submitted  to  a  Jury  under 
special  issues,  and  a  verdict  was  rendered 
for  plaintiff  In  the  aggregate  smn  of  $102,- 
964.12,  upon  which  verdict  the  court  render- 
ed Judgment.  The  Items  making  up  this 
Judgment  were  as  follows: 

Interest,  $1,148.42;  expenses  for  telegrams 
and  telephones,  etc.,  $202.90;  demurrage  for 
the  nine  days,  $1,620 ;  loss  of  net  profits  dar- 
ing said  period,  $10,000;  Injury  to  credit. 
standing,  and  reputation,  $50,000;  mental 
suffering,  $25,000;  exemplary  damages,  $15.- 
000. 

The  record  In  this  case  is  perhaps  the 
most  voluminous  of  any  heretofwe  filed  in 
this  court.  The  transcript  consists  ot  719 
pages;  the  statement  of  facts  of  446  pages; 
appellant's  brief  of  665  pages,  including  121 
assignments  of  error  and  numerous  proposi- 
tions under  almost  every  one.  Hence  it  will 
be  readily  recognized  that  the  consideration 
of  this  appeal  has  called  for  the  expendi- 
ture of  much  time  and  the  examination  of  a 
multitude  of  authorities.  It  would  be  im- 
practicable for  us  to  attempt  to  discuss  each 
assignment  presented,  and  yet  keep  the 
opinion  within  prox>er  limits.     Nor  do   we 
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Bnd  it  necessary  so  to  do,  and  will  as  far  as 
possible  group  the  assignments  Involving  the 
same  or  kindred  questions  of  law.     For  in- 
stance, the  first  seventeen  assignments  are 
directed  to  the  action  of  the  court  in  ad- 
mlttlns  over  the  objection  of  defendant  tes- 
timony of  plaintifr  and  tlilrd  parties  as  to 
what  Max  May,  of  the  Guaranty  Trust  Com- 
pany,   had   told    said   witnesses   about   the 
statements  claimed  to  have  been  made  by 
Henry  J.  Bigham  to  said  May,  to  the  effect 
that    the    certificates    of   Insurance   on   the 
Dacla  in  the  amount  named  were  unauthor- 
ized,   and   that   the   Providence-Washington 
Insurance  Company  did  not  have  any  rein- 
surance on  said  shipment    Under  this  group 
of  as^gnments,  it  is  shown  that  the  testi- 
mony of  plaintiff  himself,  and  witness  Park- 
er, Bobert  Harrison,  plaintifTs  attorney,  and 
others,  was  admitted,  said  witnesses  testify- 
ing as  to  statements  made  to  them  by  Max 
May  to  the  effect  that  Bigham,  attorney  for 
the  defendant,  bad  stated  to  May  that  the  is- 
suance  of  the  certificates  on  the  Dacla  by 
plaintiff   was   unauthorized,    and   that    the 
Providence-Washington   Insurance  Company 
had  no  reinsurance  on  the  shipment  of  cot- 
ton.   To  all  of  this  testimony  the  defendant 
objected,  on  the  grounds  that  it  was  incom- 
petent, prejudicial,  hearsay,  and  that  it  was 
an  effort  to  impeach  the  plaintiff's  witness 
Max  May,  etc.    Two  depositions  of  the  wit- 
ness   Max   May    were    taken    by    plaintiff, 
one  dated  October  19,  1916,  and  the  other 
February    8,    1917.      Both   were    offered   in 
evidence  by  plaintiff.    In  the  first  deposition 
the  witness  failed  to  state  that  Bigham  had 
told  hina  on  the  occasion  of  Bigham's  visit  to 
the   Guaranty  Trust  Company,   about  Jan- 
uary 21,  1915,  that  plaintiff  was  not  author- 
ized to  issue  the  certificates  of  Insurance  In 
the  amount  therein  provided,  and,  further, 
tbe  witness  did  not  state  positively  that  Big- 
ham in  that  conversation  bad  stated  to  Mm 
that  the  plaintiff  had  not  been  able  to  se- 
cure    any    reinsurance    on    the    shipment 
From  tbe  following  quotations  from  May's 
first  deposition  the  character  and  purport  of 
tbe  testimony  in  tbe  two  reci)ect8  indicated 
may  be  seen,  to  wit: 

"Now,  I  qaote  this  conversation  from  mem- 
ory, because  there  is  nothing  in  our  books  or 
records  to  show  exactly  what  Mr.  Bigham  said 
to  me,  and  I  quote  to  the  best  of  my  knowledge 
and  recollection.  He  said,  of  course,  his  com- 
pany 'was  a  comparatively  small  company;  that 
tbe  amount  of  insurance  we  were  carrying  in 
that  company,  for  a  bank  like  oars,  was  un- 
doubtedly too  large;  and  I  fully  agreed  with 
him.  He  said  that  Owens,  while  he  bad  a 
blank  policy  of  his  company  and  was  authorized 
to  -write  insurance  under  the  blank  policy,  nev- 
ertheless, in  writing  it  for  tbe  amount  that  he 
had,  without  first  consulting  him,  he  considered 
that  he  had  gone  beyond  what  he  should  have 
done.  Now,  Mr.  Bigham  did  not  say  that  the 
Snonrance  was  unauthorized.  He  simply  told 
me:   *I  don't  say  it  is- unauthorized,  because  Mr. 


Owens  has  a  blank  policy,  and  is  authorised, 
in  ordinary  cases,  to  write  Insurance,  and  we 
are  very  glad  to  give  it  to  him ;  but  in  this  par- 
ticular case  I  think  he  baa  written  too  much, 
not  only  for  the  company,  but  for  your  sake.' 
*  *  *  Mr.  Bigham  told  me  specifically  that 
while  he  did  not  dalm  the  issuance  of  the  in- 
surance to  be  unauthorized,  yet  he  considered 
the  amount  written  by  Owens  too  large  for  us 
to  accept  in  any  one  company,  or  for  bis  own 
company  to  carry  for  Owens,  or  for  anybody 
else.  *  *  *  I  do  not  believe  that  at  the  first 
interview  with  me — and  we  had  several — Mr. 
Bigham  said  anything  about  reinsurance.  At 
subsequent  interviews,  I  asked  Mr.  Bigham 
whether  he  could  not  secure  reinsurance  with 
other  companies,  and  he  told  me  then  that  he 
had  tried,  but  that  his  endeavors  along  in  that 
direction  had  not  been  suocessful,  or  not  very 
successful.  Later  on,  of  coarse,  I  learned  that 
some  of  tbe  insurance  bad  been,  placed  in  an- 
other company  or  companies,  but  I  have  forgot- 
ten what  proportion  of  it.  •  *  •  Mr.  Big- 
ham told  me  about  this,  and  he  told  me  several 
times;  he  did  not  tell  me  only  once  he  did  not 
want  me  to  understand  that  Owens  exceeded 
his  authority,  but  merely  that  Owens  committed 
an  act  which  was,  perhaps,  not  strictly  correct, 
in  writing  such  a  large  amount  of  Insurance 
without  previously  consulting  the  company  with 
regard  to  that    *    v    • » 

In  the  second  deposition  the  witness 
stated : 

"I  believe  Mr.  Bigham  did  tell  me  at  one  time 
that  be  had  tried  to  get  reinsurance  on  this  Da- 
da  cotton,  but  had  not  succeeded.  In  answer  to 
my  suggestion  about  obtaining  the  insurance, 
he  stated  that  he  had  endeavored  to  get  some, 
but  found  it  impossible.  The  impression  he 
created  in  my  mind  was  that,  if  he  had  any  re- 
insurance at  all,  it  was  a  very  Insignificant 
amount.  •  •  •  Mr.  Bigham  told  me  that 
while  Owens  had  a  blank  policy  of  insurance, 
under  which  he  could  write  out  insurance  to 
any  amount  he  deemed  wise  to  do  so,  never- 
theless he  thought  Mr.  Owens  had  exceeded  his 
authority  in  having  so  large  an  amount,  thus 
endangering  the  Providence-Washington,  as 
well  as  tbe  Guaranty  Trust  Company,  in  the 
event  of  a  losa  of  the  steamer." 

[1-4]  Tbe  appellee  justifies  the  admission 
pf  this  testimony  on  the  ground  that  through 
the  introductlcm  of  the  deposition  of  the  wit- 
ness Bigham,  who  denied  making  any  state- 
ment to  May  to  the  effect  that  the  act  of 
plaintiff  in  issuing  tbe  certificates  in  the 
amount  stated  was  unauthorized,  and  that 
the  defendant  company  bad  no  reinsurance 
upon  the  shipment;  and,  also,  by  reason 
of  the  cross-interrogatories  propounded  to 
the  witness  May  by  the  defendant,  in  which 
cross-interrogatories  quotations  were  made 
from  the  first  deposition  and  the  witness  was 
asked  if  be  had  not  made  those  statements, 
which  be  acknowledged,  and  which  be  stat- 
ed to  be  true — ^that  tbe  defendants  sought  to 
shew  that  the  witness  bad  fabricated  bis 
testimony  contained  In  the  last  deposition 
with  reference  to  these  two  issues.  We  do 
not  understand  that  such  facts  would  justify 
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the  introdaetlon  of  this  duracter  of  tesU- 
moay,  of  which  complaint  Is  made  in  this 
groap  of  assignments.  While  appellant  cites 
a  number  of  anthoritles  in  support  of  the 
proposition  that  the  testimony  attacked  was 
inadmissible  for  the  purpose  of  Impeach- 
ment, we  do  not  deem  it  necessary  to  dis- 
cuss the  rule  of  evidence  discussed  in  those 
authorities,  because  appellee  disavows  any 
intention  to  Impeach  bis  own  witness,  and 
relies  alone  for  the  claimed  admissibility  of 
this  character  of  testimony  on  the  theory 
that  It  was  admissible  for  the  purpose  of 
fortifying  the  testimony  given  in  the  second 
deposition,  for  the  claimed  reason  that  ap- 
pellant had  sought  to  Impeach  plaintiff's 
witness  May  and  to  show  tliat  his  testtmooy 
In  the  second  deposition  was  fabricated.  As 
is  stated- in  Insurance  Co.  r.  Eastman,  9S 
Tex.  84,  37.  64  S.  W.  863: 

"Upon  the  subject  of  admitting  the  testimony 
of  the  former  declarations  of  a  witness  in  sap- 
port  of  bis  testimony  given  upon  the  trial,  there 
is  a  great  contrariety  of  opinion  as  to  the  cir- 
cumstances which  render  such  admission  prop- 
er. But  two  rules  ar»  reasonably  well  estab- 
lished: (1)  Ttiat  in  the  absence  of  evidence 
impeaching  the  credibility  of  a  witness,  such 
testimony  is  never  admissible.  Moody  v.  Gard- 
ner, 42  Tex.  414.  (2)  That  whenever  a  witness 
is  sought  to  be  impeached  by  showing  that  he 
has  made  declarations  inconsistent  with  the 
testimony  given  by  Iiim  upon  the  trial  and  the 
tendency  of  such  impeaching  evidence  is  to 
show  that  the  testimony  of  the  witness  is,  by 
reason  of  some  motive  existing  at  the  time  of 
the  trial  or  of  some  influence  then  operating 
upon  him,  fabricated,  it  is  proper  to  admit 
evidence  of  liis  former  declarations  which  cor- 
roborate Iiis  testimony,  provided  such  declara- 
tions were  made  at  a  time  when  no  such  motive 
or  influence  existed." 

[5-7]  The  fact  that  the  testimony  of  the 
witness  May  was  contradicted  by  the  tes- 
timony of  Bigham,  the  other  party  to  the 
conversation  in  question,  would  not  make  this 
character  of  evidence  admissible  for  the  pur- 
pose Intended  or  for  the  purpose  of  showing 
that  in  fact  Bigham  had  made  the  state- 
ments to  May  as  testified  to  by  May  In  his 
second  deposition.  Mere  conflict  of  evidence 
will  not  justify  the  admission  of  this  char- 
acter of  testimony.  Newton  v.  Alexander, 
44  S.  W.  416,  writ  denied.  In  this  case  tha 
conrt  says: 

"The  general  rule  is  that  evidence  of  what  a 
witness  has  said  out  of  court  cannot  be  receiv- 
ed to  sustain  or  fortify  his  testimony.  To  this 
general  rule,  however,  there  seems  to  be  a  well- 
recognized  exception,  viz.,  that  where  an  effort 
is  made  to  impeach  the  credibility  of  a  witness 
by  evidence  imputing  a  design  to  misrepresent 
from  some  motive  of  interest,  or  that  by  rea- 
son of  some  influence  operating  upon  him  at 
the  time  his  testimony  is  a  fabrication,  it  is 
proper,  in  order  to  repel  such  imputation,  to 
admit  evidence  of  bis  former  declarations  which 
corroborate  his  testimony;  provided  such  dec- 
larations were  made  at  a  time  when  no  such 


motive  or  influence  existed.  Ihanranee  Co.  v. 
Eastman,  96  Tex.  34  [64  S.  W.  868];  Lew;  r. 
Fischl,  65  Tex.  811.  But  it  is  no  ground  for 
the  introduction  of  such  declarations  ttiat  other 
witnesses  have  merely  contradicted  the  witness 
sought  to  be  sustained  by  testifying  to  a  differ- 
ent state  of  facts.  1  Greenleaf  on  EMdence, 
46»;  8  Tones  on  EvMefaee,  871." 

Nor  would  It  be  admissible  to  Introduce 
prior  unsworn  statements  of  the  witness  May 
to  explain  conflicts,  in  the  testimony  of  said 
witness,  between  the  testimony  contained  in 
the  first  and  the  second  deposition.  C,  G. 
ft  S.  F.  By.  Co.  V.  Sullivan,  190  S.  W.  739. 
Plaintiff  below  offered  both  depositions,  and 
therefore  vouched  for  the  credibility  of  the 
witness  as  to  both  depositions.  In  the  sec- 
ond deposition,  on  cross-examination,  the 
witness  admitted  that  he  made  the  answers 
contained  In  the  first  deposition  and  about 
which  he  was  asked.  We  think  there  can 
be  no  question  as  to  the  inadmissibility  of  this 
testimony,  and  we  are  further  of  the  opin- 
ion that  material  error  was  committed  in 
admitting  said  evidence  over  the  objections 
of  the  defendant.  The  plaintiff  in  open 
court  elected  to  rely  on  his  two  allegation!! 
contained  In  his  petition,  to  vrit:  (1)  That 
Bigham  had  stated  to  May  that  the  issuance 
of  the  certificates  in  the  amounts  stated  was 
unauthorized;  and  (2)  that  defendant  had 
no  reinsurance  on  the  shipment,  lliere  was 
a  sharp  conflict  presented  as  to  whether  or 
not  this  statement  had  been  made  by  Big- 
ham, and  to  admit  this  character  of  testi- 
mony In  an  effort  to  fortify  the  version  of 
what  occurred  between  May  and  Bigham  on 
the  occasion  of  the  conversation,  and  as  tes- 
tlfled  to  by  May  in  his  second  deposition, 
was  of  a  nature  reasonably  calculated  to 
mislead  the  jnry  into  believing  that  they 
could  accept  the  testimony  of  Owens,  Har- 
rison, Parker,  and  others  as  to  ^lat  May 
had  told  them  as  evidence  that  Bigham  had 
In  fact  made  the  statements  complained  of 
to  May.  For  this  error  the  judgment  must 
be  reversed  and  the  cause  remanded. 

[I,  I]  Under  Its  eighteenth  assignment,  ap- 
pellant urges  error  In  the  court's  failure  to 
give  its  special  charge  peremptorily  instmct- 
Ing  the  jnry  to  flbid  for  the  defendant,  on 
the  srround  that  there  was  no  evidence  of 
suflldent  probative  force  to  authorize  the 
submission  to  the  jury  of  the  issue  of  de- 
fendant's representative  making  the  alleged 
statement  to  the  effect  that  the  issuance  of 
certificates  of  insurance  was  unauthorized. 
While  we  agree  with  appellant  that  the  tes- 
timony, to  the  admission  of  which  tbe  first 
seventeen  assignments  are  directed,  was  In- 
admissible for  any  purpose  disclosed  In  the 
hearing,  and  most  certainly  was  It  Inad- 
missible for  the  purpose  of  showing  tliat  the 
statement  Imputed  to  Bigham  had  In  fact 
been  made  (T.  &  P.  Ry.  Go.  v.  Johnson,  90 
Tex.  304,  88  S.  W.  620),  yeft  we  are  of  the 
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<q)loion  that  the  testimony  of  May  as  given 
in  his  second  deposition  does  make  It  a  Ques- 
tion  for  the  Jnry  as  to  whether  in  fact  the 
statemoits  imputed  to  Blgbam  were  made  or 
Dot    Under  this  assignment,  it  is  urged  that 
there  is  no  evidence  to  show,  even  though  it 
be  admitted  that  Blgham  did  make  the  state- 
moits  imputed  to  him,  that  In  so  doing  he 
was  acting  as  the  agent  and  representatlre 
of  the  defendant,  or  that  he  was  so  author- 
ized by  the  defendant,  or  that  it  was  with- 
in the  actnal  or  apparent  scope  of  his  agen- 
cy to  make  said  statements    It  Is  In  evld^ice 
that  Mr.  Blgham  and  his  firm  acted  as  the 
attorneys  of  the  defendant  company  In  the 
Dada  matter,  and  that  they  had  no  other 
attorneys;  that  the  president  of  the  defend- 
aot  company  stated  that  it  was  his  under- 
standing that  Blgham  was  "to  keep  In  touch 
with  what  was  occurring  on  this  shipment, 
in  which   we  were   so   vitally   interested." 
Seibels  testified  that  Branch,  president  of 
defendant,  wired  and  telephoned  him  that 
he  had  employed  Blgham's  firm  In  the  Dada 
matter,  and  Instructed  him  to  call  on  the 
Guaranty  Trust  Company.    Branch'  further 
testified  he  Instructed  Blgham  on  January 
22d  "to  explain  our  position  with  the  Guar- 
anty Trust  Company,  which  he  did  in  his 
letter  of  January  26  ^,  1915."    The  test 
of  the  liability  of  the  principal  Is,  not  wheth- 
er the  agent  was  authorized  to  do  the  par- 
ticular   thing  which  constituted   the  wrong 
complained  of  or  caused  the  injury  for  which 
recovery  Is  sought,  or  whether  It  was  done 
In  violation  of  the   principal's   orders,   but 
whether  it  was  done  while  he  was  engaged 
in  his  prindpal's  business  and  within  the 
apparent  scope  of  his  authority.    Jackson  v. 
Walls,  187  S.  W.  676;   Ky.  Co.  v.  Neel,  26 
S.  W.  788,  in  which  Story  on  Agency,  i  452, 
and  Mechem  on  Agency,  {  734,  are  dted.    In 
the  last-dted  case  It  is  further  said: 

"The  master  who  puts  the  servant  in  a  place 
of  tmst  or  responsibility,  or  commits  to  him 
the  management  of  his  basiness  or  the  care  of 
bis  property,  is  justly  held  responsible  when 
the  servant,  tlirough  lack  of  jndgment  or  discre- 
tion, goes  beyond  the  strict  line  of  his  doty  or 
anthority,  and  inflicts  an  injnry  on  another. 
As  to  whether  the  acts  complained  of  were 
within  the  scope  of  the  agent's  employment  is 
a  question  of  foct  to  be  determined  by  the 
jury." 

Hence  we  overrnle  the  eighteenth  assign- 
ment. 

[1t-f2]  Under  special  issue  No.  17,  the 
court  submitted  the  Question  of  ^Injury  to 
plalntUTs  credit,  standing,  and  reputation  in 
the  cotton  trade  and  in  the  business  world 
among  bankers  engaged  In  financing  cotton 
transactions,  as  a  proximate  result  of  the 
ict  of  Blgham  in  inducing  the  Guaranty 
Trust  Company  to  delay  the  sailing  of  the 
[)acla,  B.nA  in  connection  with  the  submis- 
don  ot   tiiia  issue  Instructed  the  Jury  that 


if  they  should  believe  that  Blgham  did  state 
to  May,  vice  president  of  the  tmst  company, 
that  the  Issuapce  by  Owens  ot  the  Insurance 
certificates  against  the  Dada  cargo  was  un- 
authorized, and  they  should  further  find  that 
said  statement  was  untrue,  and  that  In  mak- 
ing It  said  Blgham  was  actuated  by  malice, 
then  said  statement  was  In  law  slanderous, 
and  In  such  a  case  the  law  presumes  dam- 
age to  the  person  slandered  and  does  not  re- 
quire him  to  prove  how  or  to  what  extent  such 
damage  was  suffered;  hence,  it  they  should 
so  find,  and  should  further  find  that  there 
was  no  proof  as  to  what  amount,  if  any, 
plaintiff  was  damaged  la  this  respect,  yet 
they  would  be  authorized  to  find  such  an 
amount  of  damage  as  the  Jury  believed  from 
the  nature  and  drcumstances  of  the  case 
resulted  to  Owens  from  the  speaking  of  said 
words  by  Blgham.  To  the  giving  of  this 
instruction,  over  objection,  the  twentieth  as-, 
slgnment  is  directed.  The  court  evidently, 
by  so  instructing  the  Jury,  concluded  that 
the  words  Imputed  to  Blgham  were  action- 
able per  se,  and  therefore  it  was  not  In* 
cumbent  upon  plaintiff  to  allege  or  prove 
any  spedal  damage.  25  Cya  969,  on  S.  te 
L.  But  defamatory  words  to  be  libelous 
per  se  must  be  of  such  a  nature  that  the 
court  can  presume  as  a  matter  of  law  that 
they  wUl  tend  to  disgrace  and  degrade  the 
party  or  hold  him  up  to  public  hatred,  con- 
tempt, or  ridicule,  or  cause  him  to  be  shun- 
ned and  avoided.  26  Cyc.  263,  and  cases 
dted.  In  Zeliff  v.  Jennings,  61  Tex.  468, 
466,  the  Supreme  Court,  speaking  through 
Justice  Stayton,  says: 

"There  is  some  conflict  of  opinion  as  to  the 
character  of  crime  which  must  be  imputed  by 
words  to  make  them  actionable  per  se.  We 
have  not  the  time  or  diaposition  to  review,  in 
this  opinion,  the  cases  bearing  on  this  qnestion, 
but  we  believe  that  the  great  weight  of  author- 
ity estabUsbes  the  proposition  that:  An  accu- 
sation is  actionable  whenever  an  offense  is 
charged  which,  if  proved,  would  subject  the 
accused  person  to  a  pnnishment,  though  not 
such  as  is  known  in  the  books,  technically,  as 
an  ignominious  punishment,  if  the  accusation  be 
such  as  to  bring  disgrace  on  the  person  of 
whom  the  words  are  spoken;  words  wliich  Im- 
pnte  to  the  person  of  whom  they  are  spoken  a 
character,  a  moral  turpitude,  which  wovdd  ex- 
clude him  from  association  with  respectable 
persons.  Character  for  moral  turpitude  bars 
the  doors  of  society  against  its  possessor,  as 
completely  as  could  a  charge  against  one  ot 
having  the  most  loathsome  disease,  which  is 
held  to  be  actionable  per  se;  and  it  is  difficult 
to  see,  if  the  one  be  actionable  per  se,  why  the 
other  should  not  be." 

In  25  Cyc.  249,  It  Is  said: 

"General  damages  are  those  which  the  law 
presumes  must  actually,  proximately,  and  nec- 
essarily result  from  the  publication  of  the  de- 
famatory matter.  The  latter  arise  by  infer- 
ence of  law  ana  are  not  required  to  be  proved 
by  evidence  and  are  allowable  whenever  the  im- 
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tnedtate  t«iiclen«r  of  the  wotds'  is  to  impair 
plaintifi'a  reputation,  altiiongli  no  actual  pecon- 
iaiy  loaa  baa  in  fact  result^ ;  the  worda  frcnn 
which  the  law  preaomea  injury  in  anch  case  be- 
ing deemed  actionable  per  se.  All  other  def- 
amation is  actionable  per  qnod,  that  ia,  spe- 
cial damages  mast  be  alleged  and  proven." 

But  It  has  been  held  that  written  or  print- 
ed publication,  which  does  not  attack  the 
veracity  of  the  party  against  whom  It  Is 
made,  but  merely  charges  a  mistake  in  Judg- 
ment, is  not  libelous  per  se,  as  such  a  charge 
does  not  effect  the  reputation  of  the  party. 
See  cases  cited  In  25  Cyc.  p.  236,  under  sub- 
note  42,  including  the  case  of  Sanders  v. 
Hall,  22  Ter.  Wv.  App.  282,  65  S.  W.  694. 
While  in  some  cases  it  has  been  held  that 
the  publication  of  a  charge  that  a  person 
has  been  guilty  of  a  breach  of  trust  or  a 
y>etrayal  of  confidence  Is  libelous  per  se 
(see  Mosnat  v.  Snyder,  105  Iowa,  500,  75  N. 
W.  366 ;  McDuft  v.  Journal  Co.,  84  Mich.  1, 
47  N.  W.  671,  22  Am.  St  Rep.  673;  Car- 
penter T.  Hammond,  1  N.  T.  St.  Rep.  651; 
Stewart  v.  Pierce,  93  Iowa,  136,  61  N.  W. 
388;  Manget  v.  O'Neill,  51  Mo.  App.  35; 
Tryon  v.  Evening  News,  39  Mich.  636; 
I/ander  v.  Jones,  13  N.  D.  525,  101  N.  W. 
907),  yet,  If  the  words  alleged  to  be  slander- 
ous are  capable  of  an  Innocent  meaning  as 
well  as  a  defamatory  one,  there  should  be  in 
plalntifTs  petition  an  averment  and  Innuendo 
showing  that,  not  only  had  the  defendant 
used  the  words  in  a  defamatory  sense,  but 
that  the  hearer  or  hearers  understood  the 
language  as  conveying  the  alleged  defama- 
tory meaning.  In  view  of  the  peculiar  state 
of  the  evidence  disclosed  by  the  two  deposi- 
tions of  Max  May  as  to  what  Blgham  did 
in  fact  state  to  him,  and  taking  May's  testi- 
mony as  a  whole,  we  are  of  the  opinion  that 
ui)on  another  trial,  if  the  evidence  be  in  the 
same  condition  with  respect  to  this  matter, 
the  court  would  not  be  authorized  to  assume 
as  a  matter  of  law  that,  even  though  the 
Jury  should  find  that  Blgham  did  make  the 
statement  that  the  Issuance  of  the  certificates 
of  insurance  by  Owens  was  unauthorized, 
thereby  said  Blgham  intended  to  charge 
Owens  wltli  any  offense  or  any  act  involving 
moral  turpitude  or  to  charge  him  with  any 
act  reflecting  on  bis  business  integrity,  or 
which  would  be  reasonably  calculated  to  Im- 
pair Ills  business  standing.  It  would  seem 
that  May  understood  Blgham  to  state  that 
Owens,  in  Issuing  the  certificates,  had  merely 
exceeded,  under  all  the  circumstances,  the 
large  discretion  vested  in  him,  rather  than 
to  charge  Owens  with  an  abuse  of  authority 
to  issue  the  certificates. 

For  the  reasons  given,  we  are  of  the  opin- 
ion that  under  the  facts  of  this  case  the 
instruction  given  by  the  court,  of  which  com- 
plaint is  made  under  this  assignment,  was 
erroneous.  As  is  said  in  the  case  of  Knapp 
y.  Campbell,  14  Tex.  Civ.  App.  189,  36  S.  W. 


766,  by  the  San  Antonio  Court  of  Civil  Ap- 
peals: 

"But  to  sustain  an  action  for  libel  the  pUun- 
tiff  must  either  show  spedal  damage,  or  'the 
nature  of  the  charge  must  be  such  that  the 
court  can  legally  Qresume  he  has  been  degraded 
in  the  estimation  of  his  acquaintances  or  of  the 
public,  or  has  suffered  some  other  loss,  either 
in  liis  property,  character,  or  business,  or  in 
liis  domestic  or  social  relations,  in  conse- 
quence of  the  publication.' " 

See  Odgers,  S.  &  L.  p.  18;  Gooley,  Torts, 
p.  240  (206) ;  Zeliflf  v.  Jennings,  61  Tex.  4BS; 
Publishing  Co.  V.  Jones,  83  Tex.  802, 18  S.  W. 
652 ;  Hirshfleld  v.  Bank,  83  Tex.  457,  18  S. 
W.  743,  15  L.  R.  A.  639,  29  Am.  St  Rep. 
660;  Belo  v.  Fuller,  84  Tex.  450,  19  S.  W. 
616,  81  Am.  St.  Rep.  75 ;  Belo  v.  Wren,  63 
Tex.  686.  If  the  words  used  are  not  rea- 
sonably susceptible,  in  the  connection  in 
which  they  are  used,  of  any  defamatory 
meaning,  it  is  the  duty  of  the  court  to  so 
Instruct  the  Jury  as  to  give  proper  effect  to 
that  rule  of  law.  As  said  by  Mr.  Newell,  in 
his  work  on  Slander  &  Libel: 

"A  word  at  the  end  may  alter  the  whole  mean- 
ing; so,  if  in  one  part  appears  something  to 
the  plaintiffs  discredit,  In  another,  something 
to  his  credit,  the  'bane'  and  the  'antidote'  should 
be  taken  together.  The  law  does  not  dwell  on 
isolated  passages,  but  judges  of  the  poblication 
as  a  whole." 

See  Gulsti  y.  Tribune,  106  Tex.  607,  150 
S.  W.  874,  162  S.  W,  1C7. 

[13]  We  are  of  the  opinion  that  damages 
would  not  be  recoverable  in  this  cause  for 
alleged  loss  of  profit  on  business  other  than 
the  particular  shipment  in  question.  Plain- 
tiff testified  that  It  would  be  a  dlfflcalt  ques- 
tion to  estimate  the  amount  of  profits  that 
he  would  have  made  during  the  nine  days 
of  the  Dada  tie-up,  but  .that  he  had  in  mind 
certain  business  to  which  he  would  hare 
given  his  attention  If  his  timo  had  not  been 
occupied  In  the  effort  to  secure  a  settlement 
of  the  controversy  with  reference  to  the 
Dada  shipment,  and  that  this  estimate  of 
the  profits  that  he  would  have  made  was 
that  it  would  have  been  from  $25,000  to  flO.- 
000.  The  defendant  reserved  •  bill  of  ex- 
ception to  the  introduction  of  this  testimo- 
ny, as  shown  in  the  twenty-first  assignment. 
The  jury  rendered  a  verdict  as  to  this  item 
in  the  sum  of  $10,000,  the  full  amount  al- 
leged by  plaintiff  in  his  pleadings.  We  are 
of  the  opinion  that  the  objection  sbonld 
have  been  sustained.  This  loss  or  damage 
is  not  sought  to  be  recovered  on  the  ground 
that  by  reason  of  the  circulation  of  the  al- 
leged slander  plaintiff 'was  injured  anKmg 
bankers  and  cotton  dealers,  and  that  such 
persons  by  reason  thereof  refused  to  deal 
with  him  or  extend  him  credit  or  other  ac- 
commodations, but  that  the  loss  arose  ont 
of  the  fact  that  his  time  was  so  fully  occu- 
pied with  attempttng  to  straighten  oat  the 
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tangle  in  which  the  matter  of  the  shipment 
bad  gotten,  that  be  had  no  time  to  devote 
to  other  boslnesa.  Therefore,  ao  f<ir  as  the 
facts  of  this  case  are  concerued,  we  are  of 
the  opinion  that  the  same  measure  of  dam- 
ages should  obtain  as  was  applied  by  the 
Supreme  Court  In  O'Connor  et  al.  v.  Smith 
et  al.,  84  Tex.  232,  237,  19  S.  W.  168,  170. 
tn  that  case  plaintiffs  sued  to  recover  dam- 
ages for  breach  of  contract  on  the  part  of 
defendants,  alleging  that  plalntlfFs  had  con- 
tracted with  defendants  to  do  certain  work 
and  alleged  that  defendants  breached  the 
contract  and  refused  to  allow  plaintiff  to 
perform  the  work.  PlalntlflCs  sought  as  a 
part  of  their  cause  of  action  to  recover  dam- 
ages in  the  way  of  profits  that  they  would 
bare  made  on  other  contracts,  and  the  Su- 
preme Court  approved  the  statement  of  the 
law  as  made  by  the  appellants  therein  In  the 
following  words: 

"Where  a  contractor  has  been  allowed  to  per- 
form under  his  contract  the  work  agreed  to  be 
done  by  him  and  has  received  the  contract  price 
therefor,  but  has  been  unreasonably  hindered 
and  delayed  in  its  performance  by  the  fault  of 
the  other  party,  be  cannot  recover  as  damages 
for  said  hindrance  and  dday  the  profits  that 
be  might  have  made  by  his  business  or  calling  on 
other  work  if  be  had  not  been  so  delayed." 

The  court  fmtber  said:. 

"We  think  the  proposition  correctly  states  the 
law,  and  that  the  evidence  objected  to  should 
have  been  excluded.  The  profits  that  may  be 
conaidered  in  giving  damages  for  a  breach  of 
contract  are  such  only  as  are  the  direct  and 
immediate  fruits  of  the  contract  entered  into 
between  the  iHurties  to  it.  'They  are  presumed 
to  hare  been  taken  into  consideration  and  de- 
liberated upon  before  the  contract  was  made, 
and  formed  perhaps  the  only  inducement  to  the 
arrangement.'  Bat  the  loea  of  profit*  that  may 
leault  from  collateral  enterprises  are  regarded 
aa  too  remote  to  be  considered.  1  Suth.  on 
Dam.,  115." 

See  Cates  v.  Sparhman,  73  Tex.  619,  11  S. 
W.  846,  IS  Am.  St  Rep.  806;  Elmendorf  v. 
Classen.  92  Tex.  472,  49  S.  W.  1043;  NeweU 
on  S.  ft  L.  (3d  Ed.)  {  1069,  p.  1110. 

Appellee  cites  several  cases  to  sustain  the 
recovery  as  to  this  item  of  damages,  among 
which  are  Raymond  ▼.  Harrington,  96  Tex. 
m,  72  S.  W.  580,  73  S.  W.  800,  62  U  R.  A. 
9C2.  97  Am.  St.  Rep.  914,  and  Welsh  v.  Mor- 
ris. 81  Tex.  1B9,  16  S.  W.  744,  26  Am.  St. 
lU-p.  801.  In  the  first-cited  case,  suit  was 
brought  by  Raymond  against  Yarrington  and 
others  for  alleged  breach  of  contract,  by  the 
terms  at  wtaidi  one  of  the  defendants  and 
his  partner  had  agreed  with  plaintiff  not  to 
enter  into  or  conduct  a  similar  business  In 
rertain  designate  territory  without  the 
written  permission  of  plaintiff.  It  wns  al- 
leged that  defendants  had  breached  this  con- 
tract and  had  entered  into  a  similar  busi- 
ness in  said  territory.  In  reversing  a  judg- 
ment for  defendant,  the  Supreme  Court  said: 
207  S.W.— 43 


"We  are  also  of  the  opinion  that  the  court 
erred  in  instructing  a  verdict  for  the  defendant 
Harwood.  The  charge  is  as  follows:  'In  this 
case  there  Is  no  evidence  tending  to  show  what 
part  of  the  decrease  in  the  business  of  Riqrmond 
ft  Bro.  below  that  done  by  Harwood  ft  Yarring- 
ton was  caused  by  the  comitetition  of  Harwood, 
if  any,  in  violation  of  his  contractt  what  part 
was  due  to  *  *  *  other  competition  tiian 
houses  represented  by  Harwood,  or  what  part 
was  due  to  lack  of  experience  in  the  business  on 
the  part  of  Raymond  ft  Bro.,  as  compared  with 
Harwood  ft  Yarrington.  •  •  •  The  jury  will 
therefore  return  a  verdict  for  the  defendant.' 
In  view  of  the  fact  that  the  case  will  be  re- 
manded for  a  new  trial,  we  must  refrain  from 
discussing  the  testimony.  We  may  say,  how- 
ever, that  the  evidence  does  not  show  how  much, 
if  any,  the  plaintiff  was  damaged;  and  it  may 
be  that  if,  under  the  testimony  and  a  proper 
instruction,  the  jury  had  given  only  nominal 
damages,  the  court  should  not  have  disturbed 
the  verdict.  Vrom  the  nature  of  the  case  it 
is  impossible  to  show  the  damages  with  ac- 
curacy, and  to  require  accuracy  in  such  a  case 
would  be  to  deny  a  remedy  for  a  wrong.  In 
Welsh  V.  MorrU  [81  Tex.  159,  16  S.  W.  744, 
26  Am.  St.  Rep.  801],  previously  cited,  a  judgr 
ment  for  substantial  damages  was  sustained  up- 
on testimony  quite  as  unsatisfactory,  to  say  the 
least  of  it,  as  that  Introduced  in  the  present 


[14]  It  will  be  noted  that  In  the  last-cited 
case  the  suit  was  predicated  upon  au  alleged 
breach  of  contract  on  the  part  of  defendant 
not  to  engage  In  a  rival  business  within  the 
designated  territory,  and  hence  It  is  evident 
that  the  parties  to  the  contract  had  in  mind, 
at  the  time  of  the  making  thereof,  the  very 
character  of  damage  which  plaintiff  sought 
to  recover  for  in  the  suit.  It  is  i>atait  that 
both  parties  to  the  contract  understood  that 
the  entrance  on  the  part  of  the  defendant 
into  a  business  similar  to  that  which  he  bad 
sold  to  plaintiff  would  injure  plaintiff  by 
reason  of  curtailing  bis  business  and  de- 
creasing his  profits.  But  it  is  not  so  In  the 
instant  case.  In  the  English  case  of  Rat- 
cliffe  V.  Evans,  2  Q.  B.  S24,  also  dted  by  ap- 
pellee, it  was  held  that  in  a  case  of  libel 
not  actionable  per  se^  but  false  and  Intended 
to  cause  damage,  evidence  of  general  loss  of 
business  was  admissible,  without  specific 
proof  of  the  loss  of  any  particular  customers 
or  orders,  and  was  sufficient  to  sustain  the 
action.  To  use  the  very  words  in  appellee's 
brief,  there  were  two  grounds  for  recovery 
stated  In  pUindff's  petition:  "(1)  Wrongful 
interferoice  with  contractual  relations,  and 
(2)  slander."  As  the  character  of  plaintiff's 
testimony,  as  before  noted,  excludes  the  con- 
clusion that  the  loss  to  plaintiff  as  to  profits 
he  would  or  might  have  made  on  other  busi- 
ness caused  directly  by  the  publication  and 
circulation  of  the  slander,  plaintiff  must  re- 
ly, if  at  all,  as  to  this  item,  upon  his  claim 
for  damages  arising  by  reason  of  the  inter- 
ference of  defendant  with  the  contractual 
relations  existing  between  plaintiff  and  the 
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Gaaranty  Trust  Company.  We  do  not  mean 
to  say  that  if  the  evidence  reasonably  sup- 
ported tlie  c(Hiclusion  that  loss  was  sustained 
by  plaintiff  by  reason  of  the  alleged  state- 
ment of  Bigliam  to  Max  May,  in  the  way  of 
profits  on  the  shipment  in  question,  that 
plalntlft  would  not  be  entitled  to  recover 
therefor.  But  we  are  of  the  opinion  that,  as 
to  profits  on  other  business,  such  evidence  is 
too  remote  and  speculative,  and  such  loss 
does  not  proximately  result  from  the  words 
alleged  to  have  be«i  spoken.  Complaint  is 
also  made  as  to  the  admission  of  the  testi- 
mony of  plaintiff  with  reference  to  his  men- 
tal distress,  for  which  the  Jury  awarded  him 
the  substantial  amount  of  $25,000.  Some  of 
this  anxiety  or  distress  which  the  plaintiff 
testified  he  suffered  was  caused  by  his  fear 
or  knowledge  that,  in  case  the  contract  be- 
tween him  and  the  Guaranty  Trust  Company 
diould  not  be  consummated  by  the  terms  of 
which  contract  the  trust  company  had  agreed 
to  finance  the  shipment,  that  he  would  not 
be  able  to  pay  the  freight  and  other  ex- 
penses, and,  further,  by  the  fear  that  the 
buyers  of  the  cotton  included  in  the  shipment 
would  have  a  right  to  recover  from  him  for 
Ills  failure  to  deliver  the  same.  Without 
holding  that  the  objection  to  the  testimony 
as  a  whole  should  be  sustained  because  cer- 
tain portions  of  the  testimony  were  inadmis- 
sible, in  view  of  another,  trial,  we  will  say 
that  in  our  opinion  plaintiff  would  not  be  oi- 
titled  to  recover  for  any  mental  distress 
which  was  not  the  direct  result  and  proxi- 
mate effect  upon  his  mind  and  feelings  of  the 
alleged  libelous  slanderous  statement.  Pull- 
man Palace  Co.  v.  McDonald,  2  Tex.  Civ. 
App.  322,  21  S.  W.  945 ;  Jones  v.  T.  t  N.  O. 
Ry.,  23  Tex.  Civ.  App.  66,  65  S.  W.  371;  Tur- 
ner V.  Hearst,  115  Cal.  394,  47  Pac.  129. 

[1 6, 1 8]  By  another  group  of  assignments 
objection  is  made  to  the  submission  of  a 
number  of  special  issues  of  fact.  Without 
attempting  to  discuss  the  assignments  under 
this  group  separately,  we  will  content  our- 
selves with  stating  that  in  our  opinion,  un- 
der the  state  of  facts  disclosed,  a  recovery 
ought  not  to  be  sustained  upon  the  mere 
finding  by  the  Jury  that  Bigham  stated  to 
Max  May  that  the  Issuance  of  the  certifi- 
cates of  insurance  against  the  Dada  cottotf 
was  unauthorized,  and  that  the  defendant 
company  had  no  reinsurance  on  the  Dada 
cotton.  The  Jury  might  find,  in  spite  of  the 
somewhat  contradictory  testimony  of  Max 
May  In  his  depositions,  that  Bigham  did 
make  to  said  May  both  of  said  statements, 
and  yet  believe  and  be  able  to  further  find. 
In  view  of  the  whole  conversation  between 
Bigham  and  May,  that  Bigham  did  not  in- 
tend to  charge,  and  May  did  not  understand 
him  to  charge,  that  Owens  had  been  guilty 
of  any  wrongful  conduct  or  breatt  of  good 
faith,  but  merely  had  failed  to  exercise  the 
conservative  discretion  which  the  defendant 


had  the  right  to  expect  knd  did  expect  of 
him.  Also,  the  Jury  might  find  that  Bigham 
did  state  that  the  defendant  had  no  reinsur- 
ance on  the  Dacia  shipment ;  but,  in  view  oi 
Max  May's  testimony  alone,  the  Jury  might 
reasonably  find  that  in  so  stating  Bigham  did 
not  intend,  nor  did  Max  May  understand, 
that  no  reinstirance  had  been  obtaiaed,  tiiat 
Bigham  intended  to  state,  and  May  under- 
stood him  to  state,  in  effect,  that  the  re- 
Insurance  obtained  was  limited  in  its  amount, 
and  did  not  constitute  any  substantial  pro- 
tection either  to  the  defendant  or  to  tlie 
Guaranty  Trust  Company.  As  before  stated. 
May  testified,  in  the  very  conversation  in 
which  it  is  claimed  these  two  slanderoiK 
statements  were  made,  that  he  (Bigham)  did 
not  wish  to  be  understood  as  saying  that 
plaintiff  was  not  authorized,  under  bis  bluuk 
policy,  to  write  insurance  in  any  amount, 
but  that  he  merely  intended  to  say  that  in 
this  particular  case  plaintiff  had  commltte<l 
an  act  which  was  perhaps  not  strictly  cor- 
rect in  writing  so  large  amount  of  insurance 
without  previously  consulting  the  company 
with  regard  to  it.  As  is  said  by  Mr.  Newell, 
in  his  late  work  on  slander  (section  368),  la 
determining  this  question: 

'  "The  words  spoken  as  a  whole  should  be  con- 
sidered without  dwelling  <m  isolated  passages, 
and  every  part  should  be  given  its  proper 
weight." 

Ibe  language  alleged  to  be  defamatory 
must  be  constmed  as  a  whole ;  that  is,  the 
words  must  be  constmed  in  omnectlon  with 
other  parts  of  the  convenutlon  or  proof 
made,  written,  or  printed. 

[17J  Under  the  113th  assignment,  com- 
plaint is  made  of  the  refusal  of  the  court  to 
submit  the  following  issue: 

"Did  Henry  J.  Bii^am  have  authority  from 
the  Prbvidence-Washington  Insurance  Company 
to  make  a  statement  to  Max  May  to  the  effect 
that  the  certificates  were  unauthorised?" 

If  the  evidence  as  to  the  authority  of 
Bigham  to  act  for  and  bind  the  defendant 
company  in  the  next  trial  be  of  a  character 
similar  to  the  evidence  in  this  trial,  we  arej 
of  the  opinion  that  this  issue  tendered  in  the 
last  trial  should  be  given. 

[II]  We  are  also  of  the  opinion  that  thej 
court  should  have  submitted  defendant's  spe-| 
dal  issue  No.  10,  as  follows: 

"Was  the  refusal  of  the  Guaranty  Trust  Corn*! 
pany  to  permit  the  Dacia  to  sail  between  Jaa> 
uary  21  and  80,  1915,  due  to  the  fact  that  in 
would  not  accept  marine  certificates  for  so  lari^' 
an  amount  in  any  one  company,  leganlless  ol 
whether  that  company  was  reinsured  or  not^ 
and  regardless  of  any  notificatiwa,  if  any,  thiM 
the  certificates  were  uauthorised?' 

On  January  21st  the  Guaranty  Trust  Coi» 
pany  wired  Owens  as  follows: 

"Notice  that  all  your  marine  insurance  is  cofi 
ered  by  Proyidence-Washingtmi  Insurance  Con 


Digitized  by  VjOOQIC 


Tei.) 


BOOKER  T.  BOOKER 


675 


\ 


pan;.    This  not  satisfactory  to  us.    Insurance    manded  for  farther  proceedings  not  in  con- 


should  be  covered  by  a  number  of  different  com- 
puips  approved  by  us.  Further,  government 
war  insurance  is  not  settled  yet.  tlntll  all  these 
qaestions  are  disposed  of,  saiHner  Dacia  ont  of 
i|Destion," 

Owlnjr  to  the  fact  that  the  evidence  leaver 
It  somewhat  In  donbt  as  to  whether  the  con- 
tract between  the  defendant  and  the  Roesia 
Insurance  Company  (under  which  contract 
the  last-named  company  had  agreed  to  ac- 
cept for  reinsurance  two-thirds  of  each  and 
all  the  insurance  risks  taken  by  the  defend- 
ant company)  was  operative  at  the  time  of 
The  insurance  of  these  certificates  and  at  the 
time  of  the  conversation  between  Bigham 
and  May.  or  had  been  conditionally  with- 
drawn, and  owing  to  the  fact  that  May  In 
one  place  testified  that  he  did  not  under- 
iitand  Bigham  to  say  that  the  issuance  of 
the  certificates  was  unauthorized  under  the 
contract  existing  between  the  defendant 
company  and  Owens,  and  owing  to  the  fact 
tliat  May  testified  that  if  he  had  known  the 
risk  on  the  Dacla  cotton  was  being  carried 
one-third  by  the  defendant  and  two-thirds 
by  the  Rossla  Insurance  Company  he  would 
not  have  allowed  the  Dacia  to  sail,  and  ow- 
ing to  the  fact  that  L.  A.  \Vlght  &  Co.,  plain- 
tifTs  agent,  wired  plalntitF  of  January  24, 
1915,  that  the  refnaal  of  the  Guaranty  Trust 
Company  to  accept  the  Providence-Washing- 
ton Insurance  Company  certificates  was  not 
based  on  the  latter's  notification  that  the 
certificates  were  unauthorized,  but  was  bas- 
<>d  on  the  trust  company's  statements  that 
It  would  -not  accept  marine  eertlficates  for  so 
large  an  amount  from  any  company  what- 
erer.  re^^rdless  of  whether  reinsured  or 
not.  we  think  the  is.sue  tendered  should  have 
been  given. 

[11]  We  are  also  of  the  opinion  that  error 
was  committed  as  claimed  in  the  121st  as- 
signment, in  the  admission  of  a  telegram 
from  Tj.  a.  Wight  &  Co.,  plaintiff's  agent  to 
plaintiff,  in  which  message  It  was  stated  in 
substance  that  the  trust  company  had  noti- 
fied the  sender  that  the  defendant  had  noti- 
fied the  trust  company  that  the  marine  cer- 
tificates were  unauthorized,  and  that  defend- 
ant had  no  reinsurance  on  the  Dada.  We 
think  said  testimony  was  hearsay  and  self- 
serving,  and  not  binding  upon  the  defendant. 
Assignments  other  than  those  mentioned 
need  not  be  discussed,  as  they  involve  princi- 
ples of  la-w  similar  to  those  Involved  in  as- 
xlsnments  already  discussed,  or  present 
Questions  not  likely  to  arise  on  another  trial 
or  concern  matters  which  it  will  be  fruitless 
to  diBcu.s8  in  view  of  another  trial,  such  as 
the  alleged  excessiveness  of  the  verdict  with 
reference  to  various  items  of  damages,  etc. 
For  the  reasons  given,  the  Judgment  of  the 
trial  court  Is   reversed,   and   the   cause  re- 


filct  with  this  opinion. 
Reversed  and  remanded. 

CONNER,  C.   J.,  not   sitting,   serving  on 
writ  of  error  committee  at  Austin. 


BOOKER  V.  BOOKER.    (No.  2021.) 

(Court  of  Civil  Appeals  of  Texas.    Tesarkana. 

Nov.   22,   1918.      Rehearing   Denied 

Nov.  28,  1918.) 

1.  BVIDBITCB       «=>691   —    Uncontboverted 

EVIOBNOB. 

The  jury  were  not  bound  to  believe  the 
testimony  of  two  witnesses,  although  not  di- 
rectly controverted. 

2.  HUBBAITD     AND    WlTB    ^S>2iS^^-C0iOtV- 
HITT  PlOPEBTT. 

Where  a  woman  rented  land  before  she 
married  and  at  the  time  of  the  marriage  owned 
the  crops  growing  there<m  in  her  own  separate 
right,  the  property  did  not  become  community 
property,  the  expense  of  growing  the  crop  being 
paid  out  of  the  crop,  except  that  the  husband 
worked  a  few  hours  on  it. 

Appeal  from  District  Court,  Fannin  Coun- 
ty;   Ben  H.  Denton,  Judge. 

Suit  by  H.  F.  Booker  against  A.  O.  Booker, 
who  filed  a  cross-action.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Aflaxmed. 

The  suit  was  commenced  by  appellee.  It 
was  for  a  divorce  from  appellant'  on  the 
ground  of  cruel  treatment.  In  a  cross-action 
appellant  sou^t  a  divorce  from  appellee 
on  the  same  ground.  It  appeared  that  when 
the  parties  married  July  3,  1917,  appellant 
was  a  widower  about  62  years  of  age,  and 
that  appellee  was  a  widow  about  58  years  of 
age.  They  separated  August  16,  1917,  and 
never  afterwards  lived  together. 

In  her  petition  appellee  alleged  that  she 
owned  in  her  separate  right  crops  of  cotton 
and  com  and  two  horses,  of  the  aggregate 
value  of  $1,000,  which  appellant  was  threat- 
ening to  dispose  of.  She  prayed  that  he  be 
restrained  from  interfering  with  her  in  the 
management,  etc.,  of  said  property.  In  his 
cross-petition  appellant  alleged  that  he  own- 
ed said  crops  and  horses  by  purchase  thereof 
of  appellee's  son,  Lankford  Price. 

It  appeared  from  testimony  that  the  crops 
in  controversy  were  grow^n  on  land  appellee 
rented  of  one  Martin  for  the  year  1917,  and 
that  the  horses  were  purchased  by  her  and 
her  son  Sherman,  a  boy  about  17  years  old, 
of  said  Martin  on  a  credit,  they  executing  to 
Martin  a  mortgage  on  the  horses  to  secure 
the  purchase  price.  It  seems  that  Sherman 
prepared  the  land  for  cultivation,  planted 
some  of  the  crops  grown  on  it,  and  then  en- 
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listed  for  service  In  the. navy  of  tbe  United 
States.  Lankford,  another  son  of  appel- 
lee, then  took  charge  of  tbe  farming  op- 
erations,  and  continued  same  until  some  time 
in  July,  when  he  enlisted  for  service  in  the 
army  of  the  United  States.  Appellee  testi- 
fied that  each  of  her  said  sons,  when  they, 
respectively,  ceased  to  work  on  the  land, 
turned  over  any  interest  he  bad  in  the  crops 
and  horses  to  her;  that  she  took  diarge  of 
same,  and  out  of  the  proceeds  'thereof  paid 
indebtedness  she,  Sherman,  and  Lankford 
had  Incurred.  Appellant  testified  that  Lank- 
ford turned  over  Uie  property  In  controversy 
to  him  when  be  (Lankford)  enlisted  as  stated. 
In  consideration  of  his  (appellant's)  under- 
taking to  pay  the  debts'  he  (Lankford)  oWed. 
There  was  no  testimony  showing  how  Lank- 
ford acquired  a  right  to  dispose  of  tbe  prop- 
erty, 

Tbe  Jury  found  on  issues  submitted  to 
them:  (1)  That  appellant  had  be«i  guilty  of 
cruel  treatment  of  appellee,  in  ways  alleged 
by  her,  "of  sudi  a  nature  as  to  render  their 
living  together  insupportable" ;  and  (2)  that 
appellee's  son  Lankford  did  not  sell  the  prop'- 
erty  in  controversy  to  appellant;  and  (3) 
that  a  writ  of  injunction,  issued  at  appellee's 
instance^  was  not  wrongfully  sued 'out  The 
court  thereupon  rmdered  Judgment,  refusing 
appellant  relief  be  prayed  for,  and  granting 
appellee  relief  she  prayed  for,  to  wit,  a  di- 
vorce, and  perpetuating  an  injunction  he  bad 
before  granted,  restraining  appellant  from 
molesting  and  Interfering  with  appellee  in 
the  management  of  her  property.  Appellant 
was  dissatisfied  with  the  judgment;  and  pros- 
ecuted this  an;)eal. 

J.  W.  Gross  and  H.  W.  Hunt,  both  of  Bon- 
bam,  for  appellant 

Cunningham  &  McMahon,  of  Bonham,  for 
appellee. 

WILLSON,  C.  J.  (after  stating  the  facts  as 
above).  The  Judgment  is  attacked  on  two 
grounds: 

First,  it  is  insisted  that  it  was  without  tbe 
supi)ort  of  evidence  in  so  far  as  It  determined 
that  appellee  was  entitled  to  a  divorce. 
Qareful  consideration  of  the  record  has  caus- 
ed us  to  resolve  a  doubt  we  bad  as  to  wheth- 
er this  contention  was  meritorious  or  not  in 
favor  of  tbe  Judgment  In  that  respect.  There- 
fore the  assignments  which  present  the  ques- 
tion are  overruled. 

[1,1]  Second,  it  is  Insisted  that  tbe  Judg- 
ment was  wrong  in  so  far  as  It  denied  ap- 
pellant a  recovery  of  the  property,  or  a  part 
of  it.  In  controversy.  It  is  urged  that  it  ap- 
peared from  uncontroverted  testimony  that 
appellee's  son  lankford  sold  the  property  to 
appellant.  It  may  be  conceded  that  the  tes- 
timony of  appellant  and  his  son  that  Lank- 
ford turned  the  crops  over  to  the  former  was 
not  directly  converted.    But  the  Jury  were 


not  bound  to  believe  the  testimony;  and, 
moreover,  there  was  no  testimony  shawlng 
that  Lankford  owned  tbe  crops,  or  any  in- 
terest in  same,  or  in  any  way  had  acquired  a 
right  to  turn  tbem  over  to  appellant  Kext. 
It  is  urged  that  tf  appellant  through  Urnk- 
ford  did  not  own  all  the  crops,  they  belonged 
to  the  community  estate  between  him  and  ap- 
pellee, and  therefore  that  be  should  bave 
been  awarded  one^ialf  the  value  of  same. 
The  contention  la  overruled.  We  think  It 
sufficiently  appeared  from  the  testimony  that 
appellee  rented  the  land  long  before  the  time 
when  ishe  married  appellant,  and  at  the  time 
she  married  him  owned  the  crops  growing 
thereon  in  her  own  separate  right  It  further 
sufficiently  appeared  that,  except  for  a  few 
hours'  labor  bestowed  thereon  by  appellant, 
tbe  value  of  which  was  not  shown,  the  ex- 
pense Incurred  in  cultivating,  gathering,  and 
marketing  tbe  crops  after  ai^Uee's  son 
Lankford  enlisted  In  the  army  was  paid  out 
of  tbe  proceeds  of  a  sale  thereof,  and  that  no 
part  of  such  expense  was  paid  for  with  funds 
belonging  to  the  community  estate  between 
appellant  and  appellee. 
Tbe  Judgment  is  affirmed. 


LANCASTBR  et  al.  t.  BIATa     (No.  2041.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

Dec.  19,  1918.     Rehearing  Denied 

Jan.  2,  1919.) 

1.  Apfbai,  aits  Ebiob  «s>10Q6 — Review  — 
Habmixsb  Erbor. 

To  authorise  the  aiH?eUate  court  to  reverse 
a  judgment  for  error,  it  must  appear  that  the 
error  was  reasonably  calculated  to,  and  proba- 
bly did,  injure  the  appellant 

2.  Appeal  ard  Erbob  4s>1062(1)— Rkview— 
Habuless  Erbob. 

In  an  action  by  a  railroad  fireman  for  in- 
jaries,  held,  that  instractions,  though  erroneona 
in  submitting  to' tbe  jury  facts  conclusiveiy  ee-< 
tablished,  etc.,  were  harmless. 

3.  TBIAL  «=9331— VEBDICT— iNDEflKITELNESS. 

Where  under  the  diarge  the  only  theory  on 
which  verdict  could  be  rendered  against  defend- 
ant for  injuries  to  railroad  fireman  was  negti- 
gent  lookout,  a  verdict  for  plaintiff  could  ntti 
be  indefinite  in  that  it  could  not  be  knon-a 
whether  jury  found  on  some  other  acts  of  nejr^ 
ligence. 

4.  Appeai.  and  Ebbob  *=»930(2)— Prestimp- 

TION— iNSTBUCnON-B   ReOARDED. 

It  must  be  assumed  that  the  Jury  regardp<| 
the  instructions  given. 

5.  Tbial  «=»260(8)— iNsnojcnoNs— RKFUBAti 

Where  under  tbe  instructions  the  jury  coulij 
find  for  plaintiff,  a  railroad  fireman,  injured  ii{ 
a  collision,  only  if  tbe  engineer  was  ncslig^<>nt  ii 
teMioK  to  discover  the  open  switch,  etc.,   fcWd| 
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that  the  refusal  of  farther  instructions  that  the 
engineer  was  not  negligent  in  doing  no  more 
than  he  did  to  stop  the  trsrtn  after  disoovetinv 
the  open  swit(±,  Uiat  negligence  ooDld  not  be 
based  oa  Ote  fact  the  switch,  was  open,  etc.,  was 
proper. 

6.  Masikk  AHD  Ssbtart  4B328e<34)  —  IRJU* 

BIXS  TO  FlBEKAN— <lUKKri(m   n>B  JDBT. 

In  an  action  for  injuries  to  railroad  fireman 
in  colliaioa  baaed  ob  negligence  of  engineer  in 
running  into  open  switch,  where  the  evidence 
(bowed  that  green  light  and  green  target  meant 
clear  main  track  and  red  light  and  red  target 
meant  open  switch,  it  was  a  question  for  jury 
whether  engineer  was  negligent  in  passing  a 
green  light  and  red  target. 

7.  Master  and  Sebvant  <S=>130— Injubiss  to 
Sebvani— Pboximate  Cause. 

In  an  action  by  a  railroad  fireman  injured 
in  a  collision  when  the  engine  on  which  he  was 
worlting  passed  througb  an  open  switch,  and 
the  sole  basis  for  liability  was  the  negligence 
of  the  engineer  in  not  discovering  that  the 
switch  was  open,  it  is  immaterial  lliat  switcb 
was  changed  by  an  nnanthorlaed  penon. 

Appeal  trom  District  Court,  Harrison 
County ;  P.  O.  Beard,  Judge. 

Action  by  H.  R.  Mays  against  J.  L.  Lan- 
caster and  Pearl  Wright,  receiver*  E>om  a 
judgment  for  plaintiff,  defendants  appeal. 
AfUnued. 

Appellee  was  the  fireman  on  an  engine  of  a 
passenger  train  which  belonged  to  the  Texas 
&  Pacific  Hallway  Company  and  which  was 
operated  between  Marshall,  Tex.,  and  New 
Orleans,  La.,  by  appellants  as  the  receivers 
of  said  company. 

On  a  night  in  February,  1918,  the  train 
was  moving  mi  the  main  line  track  near 
Boyce,  La.,  at  a  speed  of  from  30  to  40  miles 
an  hour,  when,  because  of  an  open  switch, 
it  ran  on  to  a  side  track  and  collided  with 
cars  standing  thereon.  The  engine  was  with- 
in 75  or  100  feet  of  the  switch  before  api)el- 
lee  discovered  that  It  was  open.  He  at  once 
hallooed  to  the  engineer  advising  him  of  the 
fact,  and  prepared  to  jump  from  the  engine. 
He  (appdlee)  fell  or  was  thrown  from  the 
engine  about  the  time  it  collided  with  the 
cars  on  the  dde  track,  and  was  thereby  seri- 
ously and  permanently  injured.  He  testi- 
fied: 

"What  knocked  me  oil,  I  suppose,  is  when  the 
engine  goes  on  a  curve  on  the  spur  track,  at 
first  it  turns  to  the  left  and  then  turns  to  the 
right.  I  think  I  fell  oS  before  the  engine  struck 
the  cars  on  the  side  track,  but  am  not  sure." 

On  the  theory  that  the  injury  he  suffered 
was  dne  to  negligence  on  the  part  of  appel- 
lants which  rendered  them  liable  to  blm,  ap- 
pellee sued  and  recovered  the  judgment  for 
$7,500.  from  which  the  appeal  is  prosecuted. 

In  their  answer  appellants  denied  that  the 
accident  was  dne  to  negligence  on  their 
part,  but  alleged  that — 


"Same  was  caused  by  some  other  person,  not 
in  the  employ  of  this  defendant,  but  acting 
maltcioosly,  tnmed,  broke,  and  changed  the 
switch,  whidi  caused  the  engine  to  go  on  the 
wrong  track  and  ckuse  the  accident  and  injury." 

There  was  testinwny  to  support  findings  as 
follows:  (1)  Tliat  the  switch  was  thrown 
for  the  Bide  track ;  (2)  that  it  was  the  duty 
of  the  engineer  as  he  approached  the  switch 
to  use  care  to  discover  if  it  was  so  thrown ; 

(3)  that  In  the  exercise  of  proper  care  be 
should  have  discovered  that  it  was  so  thrown 
when  his  engine  was  as  far  as  from  175  to 
200  yards  from  it,  whereas  he  did  not  dis* 
cover  that  the  switch  was  so  thrown  until 
bis  engine  was  within  75  to  100  feet  thereof; 

(4)  that  be  could  have  stopped  the  train  in 
a  distance  of  100  yards. 

In  bis  charge,  after  defining  "negligence," 
"ordinary  care,"  and  "proximate  cause,"  and 
telling  the  Jury  that  it  was  the  duty  of  both 
the  engineer  and  appellee  to  keep  a  lookout 
to  see  that  the  track  was  safe  for  the  train, 
and  that  it  was  the  duty  of  the  engineer  "to 
exercise  ordinary  care  in  the  operation  of  the 
train  to  discover  any  dangers  ahead,  and  to 
exercise  ordinary  care  to  avoid  injuring  the 
plaintiff,"  the  court  further  Instructed  the 
Jury  as  follows : 

"(6)  Bearing  in  mind  the  foregoing  definittona 
and  explanation,  if  the  jury  shall  believe  from 
a  preponderance  of  the  evidence  that  the  engi- 
neer in  charge  of  the  train  was  guilty  of  negli- 
gence in  that  he  failed  to  exercise  ordinary  care 
in  keeping  a  lookout  for  the  condition  of  the 
track  over  which  he  was  running,  and  that  he 
negligently  failed  to  discover  that  the  switch 
was  turned  so  as  to  allow  the  train  to  run  upon 
the  side  track  and  its  oars  thereon,  in  time  to 
have  stopped  the  train  and  to  have  avoided  the 
injury,  and  that  as  a  proximate  result  of  sudt 
negligence,  if  any,  the  plaintiff  was  injured,  or 
if  the  jury  should  believe  from  the  evidence 
that  the  circumstances  of  the  situation  made  it 
appear  that  it  was  necessary  for  the  plaintiff  to 
jump  from  the  engine  in  order  to  extricate 
himself  from  the  danger,  if  any,  and  in  jumping 
from  said  engine  he  received  said  injuries  by 
reason  of  the  negligence  of  the  engineer  in  the 
respects  herein  referred  to,  then  in  either  event 
you  will  find  in  favor  of  the  plaintiff,  unless  you 
find  for  the  defendants  under  other  portions  of 
this  charge.  But  if  you  fail  to  find  that  the  en- 
gineer was  guilty  of  negligence  in  the  respects 
above  submitted  to  you,  then  you  shall  find 
for  the  defendants. 

"(7)  If  some  unauthorized  person  or  persons 
not  in  the  employ  of  defendants  turned  or 
changed  the  switch  in  question,  the  defendants 
would  not  be  responsible  for  that  act,  and  the 
mere  fact  that  by  reason  of  such  facta,  if  any, 
the  switch  was  in  a  position  to  allow  the  train 
to  go  in  upon  the  spur  track  would  not  be  neg- 
ligence on  the  part  of  the  defendants,  and  you 
cannot  find  a  verdict  for  the  plaintiff  unless  you 
further  find  that  the  engineer  failed  to  exercise 
ordinary  care  in  discovering  the  condition  oi  the 
switch.  So  if  the  jury  shall  believe  that  the 
engineer  operating  the  train  exercised  the  care 
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of  an  ordinarily  prudent  person  to  discoyer 
whether  the  switch  was  set  for  the  main  line 
or  spur  track,  he  did  everything  in  his  power 
consistent  with  the  safety  6f  the  passengers 
and  the  train  to  stop  the  train  and  to  avoid 
the  injury  to  plaintiff,  then  in  that  event  the 
engineer  would  not  be  negligent,  and  it  would 
be  your  duty  to  return  a  verdict  for  the  defend- 
ants." 

F.  H.  Prendergast,  of  Marshall,  for  appel- 
lants. 
S.  P.  Jones,  of  Marshall,  for  appellee. 

WILLSON,  C.  J.  (after  stating  the  facts 
as  above).  [1,2]  The  sixth  and  seventh 
paragrraphs  (set  out  in  the  statement  above) 
of  the  court's  charge  to  the  Jury  are  attack- 
ed as  erroneous.  It  is  insisted  that  It  con- 
clusively appeared  from  the  testimony :  (1) 
That  the  engineer  discovered  that  the  switch 
had  been  thrown  for  the  side  track  before 
his  engine  reached  same;  and  (2)  that  ap- 
pellee was  thrown  or  jumped  from  the  en- 
gine before  it  collided  with  the  cars  on  the 
side  track.  It  is  urged  that  the  trial  court 
therefore  erred  when,  in  said  sixth  para- 
graph, he  submitted  those  matters  to  the 
jury  as  issues  in  the  case.  It  is  asserted 
that  the  court  should,  instead,  have  told  the 
jury  the  engineer  did  discover  before  his  en- 
gine reached  It  that  the  switch  had  been 
thrown,  and  that  appellee  was  thrown  or 
Jumped  from  the  engine  before  It  collided 
with  the  cars. 

If  it  should  be  conceded  that  the  trial 
court  erred  as  charged,  it  would  not  follow 
that  the  judgment  should  be  reversed.  To 
authorize  this  court  to  reverse  the  judgment 
It  must  not  only  ajTpear  that  the  trial  court 
committed  error,  but  it  must  also  appear 
that  the  error  was  reasonably  calculated  to, 
and  probably  did,  injure  appellants.  Appel- 
lants have  not  undertalcen  to  point  out,  and 
we  do  not  see,  bow,  if  the  action  of  the  court 
was  erroneous  as  charged,  their  rights  could 
have  been  thereby  prejudiced.  Therefore 
we  think  it  unnecessary  to  stop  and  deter- 
mine whether  the  court  erred  as  asserted  or 
not. 

What  has  been  said  applies  as  well  to  the 
objection,  and  the  contention  based  thereon, 
made  to  the  seventh  paragraph  of  the 
charge,  to  wit,  that  it  conclusively  appeared 
from  the  evidence  that  some  unauthorized 
person  changed  the  switch,  and  that  it  was 
therefore  error  for  the  court,  Instead  of  tell- 
ing the  jury  it  so  appeared,  to  submit  for 
their  consideration  a  question  as  to  whether 
the  switch  was  changed  by  an  unauthorized 
person  or  not.  It  not  only  is  not  made  to 
appear  that  the  error.  If  any,  of  the  court  in 
BO  charging  the  jury  was  prejudicial  to  ap- 
pellants' rights,  but  it  is  plain,  when  the 
theory  upon  which  the  jury  was  authorized 
to  find  in  appellee's  favor  Is  kept  in  mind, 
that  no  right  of  the  appellants  could  have 
been  prejudiced  by  tlie  instruction  given. 


The  fourth,  fifth,  sixth,  and  seTenth  as- 
rigmnents  are  predicated  npon  the  action  ot 
the  court  in  refusing  certain  special  charges 
requested  by  appellants.  Had  the  charg- 
es been  given,  the  jury  would  have  been  in- 
structed by  one  of  them  that  they  could  not 
find  "that  the  engineer  was  negligent  In 
what  he  did  after  he  saw  that  the  switch 
was  set  for  the  spur  track,"  because  it  ap- 
peared from  the  testimony  that  thereafter- 
wards  he  "did  everything  in  bis  power  to 
stop  the  train  as  quickly  as  be  could" ;  bjr 
another,  that  appellants  were  not  responsi- 
ble for  the  switch  being  thrown  as  it  wa$, 
because  It  ai^)eared  that  it  was  so  thrown 
by  some  unauthorized  person;  by  another, 
that  in  determining  whether  it  was  due  to 
negligence  on  the  part  of  appellants  that 
the  switch  was  open  on  the  occasion  In  ques- 
tion or  not,  they  should  not  consider  evi- 
dence showing  that  it  was  open  on  oth»  oc- 
casions ;  and  by  the  other,  that  if  the  switch 
light  showed  green  to  the  engineer  as  be  ap- 
proached the  side  track  be  "had  the  right  to 
rely  on  that  fact  as  showing  the  switch  set 
for  the  main  line,  and  would  not  be  negli- 
gent in  doing  BO,  unless  and  until  he  recelv- 
ed  information  that  the  switch  was  set  for 
the  spur  track." 

In  their  eighth,  ninth,  and  tenth  assigu- 
aK>eUants  assert  that  the  verdict  was  con- 
trary to  the  evidence  in  that  it  appeared: 
(1)  That  "some  unauthorized  and  malicious 
person  bad  purposely  changed  the  switch  so 
that  the  train  would  go  in  on  the  side  track, 
and  changed  the  light  so  as  to  mislead  the 
engineer  and  cause  him  to  think  the  main 
line  was  safe  for  him  to  pass  on" ;  (2)  that 
the  engineer  "kept  close  lookout  ahead  of  him, 
and,  having  seen  the  green  light,  supposed 
that  the  main  line  was  dear  until  he  got  too 
near  tbe  switch  to  stop  his  train";  (3)  that 
the  engineer  "after  he  saw  the  switch  was 
set  for  the  spur  track  did  everything  in  his 
power  to  stop  the  train  or  lessen  its  speed 
before  plaintiff  was  Injured." 

[S]  In  their  eleventh  assignment  appel- 
lants attack  the  verdict  as  "indefinite,  in  that, 
when  read  in  the  light  of  the  charge  of  the 
court,  it  cannot  be  known  whether  the  jury 
Intended  to  find  that  the  defendant  was  neg- 
ligent In  having  the  switch,  at  the  time  of 
the  accident,  thrown  for  the  spur  track,  or 
whether  they  based  their  finding  on  the  fact 
that  the  engineer  waa  negligent  in  not  ob- 
serving the  fact  that  the  switch  was  tbrown 
for  the  ^ur  track  sooner  than  he  did,  or 
whether  they  based  their  finding  oa  the  fSact 
that  the  ragineer  failed  to  do  everything  in 
his  power  to  stop  the  cars  after  he  discover- 
ed that  the  switch  was  turned  for  the  spur 
track." 

Practically  all  of  the  objectiona  to  thej 
judgment  presented  by  the  assignments  above 
specified  are  predicated  upon  a  view  of  the 
case  as  tried  which  we  think  is  not  war- 
ranted by  the  record.    The  theory,  and  oalyi 
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theory,  on  which  the  Jary  were  authorised 
by  the  charge  to  find  in  favor  of  ai^ellee 
was  that  the  engineer  was  guilty  of  negli- 
gence in  that  he  failed  to  exercise  ordinary 
care  "in  keeping  a  lookout  for  the  condition 
of  the  track,"  and,  as  a  consequence,  failed 
to  discoTer  tliat  the  switch  was  thrown  as  it 
was  in  time  to  hare  stopped  the  train  before 
it  ran  onto  the  side  track. 

It  ia  i^aiii,  therefore^  that  the  verdict  was 
not  "Indefinite,"  as  is  asserted,  for  the  Jury 
were  not  authorized  by  the  charge  to  find  in 
favor  of  appellee  upon  the  ground  tliat.  ap- 
pellants were  guilty  of  negligence  in  having 
the  switch  thrown  as  It  was,  nor  upon  the 
ground  that  the  engineer  failed  to  do  every- 
thing In  his  power,  after  be  discovered  that 
the  switch  was  thrown,  to  stop  his  train  be- 
fore it  ran  onto  the  side  track. 

[4,  S]  And  it  is  Just  as  plain,  we  tblnk,  the 
court  having  instructed  the  Jury  as  stated, 
that  appellants  are  not  entitled  to  have  the 
Jadgment  reversed  because  tiie' court  refus- 
ed to  further  Instruct  them  (1)  not  to  find  the 
engineer  to  have  been  guilty  of  negligence  for 
not  ddng  more  than  he  did  to  stop  the  train 
after  he  discovered  that  the  switch  was  oiien 
for  the  side  track;  (2)  not  to  find  appellants 
guilty  of  oeiMeDGe  because  it  appeared  that 
the  switch  was  too  open ;  and  (3)  not  to  con- 
sider evldmce  showing  that  the  switch  was 
so  open  on  other  occasions  than  the  one  in 
question.  If  the  Jury  regarded  the  instruc- 
tions given  them,  and  it  must  be  assumed 
that  they  did,  they  could  not  have  based  their 
verdict  upon  the  matters  forming  the  sub- 
jects of  the  refused  charges  specified. 

[6]  As  to  the  special  charge  which  would 
have  told  the  Jury,  had  It  been  given,  that 
the  engineer  had  a  right  to  assume  that 
the  switch  was  set  for  the  main  line  if  the 
switch  light  showed  to  be  green  as  he  ap- 
proached It,  It  clearly  would  have  been  er- 
ror to  have  given  it.  There  was  testimony 
that  the  switch  stand  was  constructed  to 
show  a  red  light  and  a  red  target  when  the 
switch  was  set  for  the  side  track,  and  a  green 
light  and  a  green  target  when  it  was  set  for 
the  main  line  track.  There  was  testimony 
that  the  switch  stand  had  been  so  changed  as 
to  show  a  green  light  and  a  red  target  on  the 
occasion  In  question.  And  there  was  testi- 
mony that  the  engineer,  when  176  to  200 
yards  from  the  stand,  by  the  exercise  of  or- 
dinary care,  ceold  have  seen  that  the  target 
showed  red.  If  he  could  and  did  not  see  it, 
or  If  he  did  see  It,  but  Ignored  the  warning 
It  carried,  certainly  It  vtas  for  the  Jury  to 
say  whether  he  was  therefore  guilty  of  neg- 
ligence or  not. 

[7]  It  is  obvious,  in  view  of  the  instruc- 
tioDs  to  the  Jury,  that  the  assignments  at- 
^cklng  the  verdict  as  contrary  to  evidence 
;bowing  that  the  switch  was  changed  by  an 
inauthorized  person,  and  that  the  engineer 


did  evei^tblng  in  his  power  to  stop  the  train 
after  he  discovered  that  the  switch  was 
thrown  for  the  side  track,  should  be  overrul- 
ed. That  the  switch  was  so  changed  and 
that  the  mglneer  so  acted  were  not  reasons 
wliy  the  Jury  should  not  have  found  the  en- 
gineer guilty  of  negligence  in  failing,  until 
his  engine  was  witliin  100  feet  of  the  switch, 
to  discover  that  it  was  set  for  the  side  track, 
wlien  by  the  exercise  of  care  he  should  have 
discovered  that  the  switch  was  set  when  his 
engine  was  as  far  as  176  to  200  yards 
from  it 

All  the  assignments,  including  the  twelfth, 
which  presents  the  contention  on  the  part 
of  appellants  that  the  verdict  is  excessive, 
are  overruled,  and  the  Judgment  is  affirmed. 


DAVIS  et  al.  v.  WHITB  et  al.     (No.  871.) 

(Court  of  Civil  Appeals  of  Texas.     El  Paso. 

Nov.  7,  1918.    On  Rehearing,  Dec.  5,  1918. 

Further  Rehearing  Denied  Jan.  9, 1910.) 

1.  GuAKDiAir  ANn  Wabd  «=9l82(l9— Suit  oh 
Bon  D— Plkasins. 

In  suit  upon  guardianship  bond,  petition  as 
against  sureties  was  defective,  where  there  was 
DO  allegation  that  they  executed  the  bond,  or 
that  they  refused  to  comply  with  the  terms 
thereof. 

2.  Gtjabdiar  and  Wabu  «=s>182(5)— Srrr  on 
Bond— Pleading. 

Copying  guardianship  bond  in  petition,  and 
alleging  that  sureties  were  indebted  and  liable 
to  plaintiifs,  would  not  show  execution  of  tiie 
bond  by  the  sureties. 

8.  GUABDIAN  AND  Wabd  «=i182(2>— S^rt  on 
Bond  —  Nkobbsitt  fob  Adjodication  in 
coijntt  goubt. 

In  suit  by  wards  on  guardianship  bond,  spe- 
cial exception  based  up<m  theory  that  -district 
court  had  no  jurisdiction  until  wards  had  in- 
voked all  remedies  possessed  by  them  in  probate 
court  was  without  merit 

4.  Guabdian  and  Wabd  ^ssiao  —  Gapacitt 
TO  Sub  — Vkbifioation  — Bank  as  Guabd- 
ian. 

TThere  bank  sued  as  guardian,  and  there 
was  no  plea  putting  in  issue  its  capacity  to 
sue  as  such,  there  was  no  necessity  for  any . 
proof  as  to  its  capacity,  and  it  is  unnecessary 
to  inquire  whether  evidence  of  proceedings  cul- 
minating in  appointment  and  qualification  of 
bank  as  guardian  was  properly  admitted  (Rev. 
St  1911,  art.  1906,  subds.  2,  8). 

6.  Guabdian  and  Wabd  «s>2— Supebvisinq 
Bbtate— DuTT  or  Court. 
Order  of  probate  court,  divesting  itself  of 
supervisory  control  of  estate  in  guardianship, 
was  a  nullity. 

9.  Guabdian  and  Ward  *=»180— Suit  on 
Bond— L1ABI1.ITT  of  Surkties. 

Notwithstanding  decree  in  accounting  suit 
against  guardian  as  executor  and  trustee  exeept- 
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ed  guardianship  fond,  if  guardian  in  said  suit 
or  otherwise  has  in  whole  or  part  accounted  to 
his  wards  for  guardianship  fund,  his  sureties, 
who  were  not  made  parties  to  accounting  suit, 
are  protected  to  the  extent  of  such  accounting. 

7.  Guardian    and    Wabd    iS=)58  — Commin- 

QLINO  OF  Funds— EXPENDITTJBKB. 

Where  guardian  had  ample  funds  as  execu- 
tor and  trustee  to  educate  and  maintain  wards, 
and  was  charged  under  the  will  to  use  such 
funds  for  that  purpose,  neither  he  nor  hia  sure- 
ties are  entitled  to  credit  for  any  of  guardian- 
ship fund  expended  for  such  puriraw  without 
authority  from  the  probate  court. 

On  Rehearing. 

8.  Pleading  <S=>403(3)— Defects  in  Petition 
—Cube  by  Answeb. 

In  suit  on  guardianship  l>ond,  averment  in 
answer  sufficiently  showing  that  sureties  on 
bond  signed  as  such  would  cure  want  of  an 
allegation  in  petition  that  sureties  executed  the 
bond. 

9.  OoNTBACTs  ^=»2T7(1;—Bbkaoh— Demand. 

When  an  obligation  arises  from  a  contract, 
it  becomes  the  legal  duty  of  the  obligor  to  per- 
form ;  and  if  he  fails  to  do  so,  he  has  breached 
his  obligation,  though  no  demand  has  been  made 
of  him. 

10.  Guabdian  and  Wabd  *=3l82(5)  —  Suit 
ON  Bond— Pleading. 

Allegation  that  sureties  on  guardianship 
bond  became  liable  and  indebted  to  plaintiffs  on 
the  bond  does  not  imply  a  failure  on  the  part 
of  the  sureties  to  discharge  their  liability  and 
iadebtediieMk 

11.  Appeal  and  Ebbob  «=>  1040(10)— Bbbone- 

OUB    OVEBBtTLINO    OF    DBUUBBES— HaBMLESS 

Ebbob. 
Improper  overraling  of  demurrer  to  peti- 
tion, whidi  did  not  show  breach  of  guardianship 
bond,  is  not  ground  for  reversal,  where  special 
defenses  set  up  by  appellant's  answer  and  un- 
disputed evidence  show  that  they  do  not  claim 
to  have  paid  appellee's  demand,  but  assert  ex- 
emption from  liability  on  other  grounds. 

12.  Tbial  «=>350(1)— Issues  Not  Sufpobtbd 
BY  Evidence— Submission. 

Contention,  in  action  on  guardian's  bond, 
that  charge  was  upon  the  weight  of  the  evidence, 
because  it  failed  to  submit  value  of  certain  items 
of  property  turned  over  on  prior  accounting, 
will  he  overruled,  where  appellants  point  out 
no  evidence  showing  that  such  items  were  of 
any  greater  value  than  that  at  which  they  were 
accepted  by  plaintiffs. 

13.  Tbial  <e=»351(2)  —  Spboial  Issues  — Re- 
quest IN  Wbitino. 

Where  case  is  submitted  upon  special  issues, 
failure  to  submit  an  issue  does  not  present  a 
ground  of  reversal,  unless  its  submission  has 
been  requested  in  writing  b.v  the  complaining 
party,  in  view  of  Rev.  St.  1911,  art  1983. 

14.  Tbial  «=s3J50(3)— Special  Issues— Sub- 
mitting Mixed  Question  or  Law  and 
Fact. 

Issues  submitting  question  as  to  amount  of 
loss  sustained  by  plaintiffs  against  D.  as  guard- 


ian, and  as  executor  and  trustee,  held  properly 
refused,  as  calling  for  a  condusion  upon  a  mixed 
question  of  law  and  (act 

15.  Tbial  «s>350(8)— Sun  on  Bond— Sfeclal 
Issues. 

In  suit  on  guardianship  bond,  where  undis- 
puted evidence  showed  that  guardian  had  failed 
to  account  for  guardianship  fund,  there  was  no 
necessity  of  submitting  issue  as  to  amount  which 
bad  been  loBt  by  gaaKUan  as  executor  and  trus- 
tee. 

16.  Tbial  €=9350(3)  —  Special   Issues  — hi - 

PBOPEB   EXPENDITUBB    OF   PUNIMS  —  LlABIL- 

rrr. 
Where  probate  court  never  anthorized 
guardian  to  expend  any  part  of  guardianship 
fund,  and  guardian  had  ample  funds  aa  executor 
and  trustee  to  educate  and  maintain  wards  as 
he  was  directed  to  do  unda:  will,  question  as 
to  amount  expended  by  guardian  for  mainte- 
nance and  education  was  immaterial,  in  suit  on 
the  guardianship  bond,  and  was  properly  not 
submitted 

17.  Jui>oiiKNT  «a»4S6— Void  Obdkbs  or  Pbo- 
batb  CouB3<— Collatebai,  Attack. 

Order  of  probate  court,  diveating  itaelf  of 
supervisory  control  of  guardianship  estate,  be- 
ing a  nullity,  was  subject  to  collateral  attad>. 

18.  Trial  «s>850(3)— Suit  on  Bond— Special 
Issues. 

lu'  suit  on  guardianship  bond,  held,  that 
court  properly  refused  questions  submitting  in 
substance  whether  money  collected  by  guardian 
as  such  had  been  turned  over  to  plaintiffs,  in 
accounting  suit  brought  against  him  as  executor 
and  trustee. 

19.  Guabdiah  and  Wabd  «=>182(Q— Suit  os 
Bond— Bubden  of  Pboof. 

In   suit  on  guardianship  bond,   defendants 
had  the  burden  of  showing  that  Uie  guardian 
had  accounted  for  the  guardianship  fund. 
Harper,  C.  J.,  dissenting  in  part 

Appeal  from  District  Court,  El  Paso  Coun- 
ty;  Ballard  Coldwell,  Judge. 

Suit  by  Wlllard  W.  White  and  otbers 
against  W.  O.  Davis  and  others.  Judgmeit 
for  plaintiffs,  and  defendants  John  M.  Wyatt 
and  T.  M.  Wlngo  apiteal.    Affirmed. 

Gowan  Jones,  Chas.  H.  Veale,  Lea.  Mc- 
Grady  &  Tbomason,  and  John  L.  Dyer,  all 
of  El  Pasov  for  appellants. 

Jones,. Jones  &  Hardie  and  Winter,  Me- 
Broom  &  Scott,  all  of  El  Paso,  for  appellees. 

Statement  of  Case. 

HTGQINS,  J.  Henry  Lee  Davis  died  tes- 
tate on  August  10,  1906,  leaving  three  mtnot 
daughters,  viz.,  Blanche,  Maggie,  and  Irroa. 
By  his  will  he  left  his  estate  to  these  chil- 
dren, but  appointed  his  brother,  W.  C.  Davi?, 
executor  and  trustee  of  his  estate,  without 
bond,  and  directed  that  no  action  be  taken  In 
the  probate  court  except  to  probate  the  will 
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and  retarn  an  Iqventory,  appraisement,  and 
list  of  claims.  This  wUl  was  probated,  and 
W.  C.  Davis  qualified  as  executor  and  trustee 
of  the  estate,  and  assumed  control  thereof. 
Under  the  terms  of  the  will  he  was  vested 
with  full  management  and  control  of  the  es- 
tate during  the  minority  of  the  girls,  and 
given  full  authority  to  provide  for  their 
maintenance  and  education  out  of  the  estate. 
Ttie  net  value  of  the  estate  was  approximate- 
ly 170,000.  There  was  a  life  insurance  policy 
for  ?2,000  payable  to  the  girls.  W.  C.  Davis 
was  appointed  guardian  of  their  estates  by 
the  county  court  of  El  Paso  county  and  quali- 
fied as  such.  As  such  guardian,  he  collected 
the  amount  of  the  policy.  The  only  proper- 
ty coming  into  bis  hands  as  guardian  was 
the  proceeds  of  this  policy.  John  M.  Wyatt 
and  T.  M.  Wlngo.were  the  sureties  upon  the 
guardianship  bond. 

Prior  to  the  filing  of  the  present  suit  on 
February  14,  1917,  Blanche  and  Maggie  be- 
came 21  years  of  age  and  had  married.  Irma 
Is  still  a  minor  and' unmarried.  On  June  19, 
.1916,  a  Judgment  was  rendered  in  the  district 
court  of  El  Paso  county.  In  favor  of  Blanche, 
Maggie,  and  Irma,  against  W.  C.  Davis,  up- 
on an  accounting  and  settlement  of  the  es- 
tate which  ho,  as  executor  and  trustee,  was 
holding  for  them.  In  that  suit,  Blanche  and 
Maggie  were  Joined  by  their  respective  hus- 
bands, and  Irma  sued  by  her  guardian,  the 
Texas  Bank  &  Trust  Company.  The  fund  of 
12,000  received  by  Davis  as  guardian  was  ex- 
cepted from  the  operation  of  the  decree  and 
left  for  future  adjudication.  The  proceeding 
In  the  county  court,  wherein  the  will  was 
probated  and  W.  C.  Davis  appointed  executor 
and  trustee,  was  numbered  929.  The  guard- 
ianship proceeding  in  that  court  was  num- 
bered 982.  On  July  21,  1908,  in  cause  No. 
929,  upon  the  petition  of  Davis,  as  executor, 
an  order  was  entered  that  cause  No.  062  be 
merged  In  cause  No.  929,  and  "that  W.  C. 
Davis,  guardian,  trustee,  and  executor,  con- 
tinue to  manage  said  estate  heretofore  han- 
dled trader  cause  No.  982,  but  that  hereafter 
he  handle  the  same  in  his  capacity  as  execu- 
tor, trustee,  and  guardian  in  this  cause, 
without  the  necessity  of  making  further  re- 
ports, except  as  is  provided  in  the  will." 
After  the  entry  of  this  order,  Davis  made  no 
further  report  in  the  guardianship  proceed- 
ing, and  has  never  made  any  final  settlement 
with  his  wards  in  respect  to  the  guardian- 
ship fund.  No  action  of  any  kind  in  cause" 
No.  982  appears  to  have  been  had,  after  the 
entry  of  said  order,  until  March  27,  1916, 
upon  which  date  the  following  proceedings 
were  had: 

(1)  Davis  filed  an  Instrument  stating  that 
he  wished  to  resign  as  guardian  of  the  estate 
of  Irma  Davis,  and  offered  to  file  such  ac- 
count of  the  condition  of  the  estate  of  the 
minor  and  of  bis  guardianship  as  might  be 
required  by  law. 


(2)  Blanche  and  her  husband  filed  a  peti- 
tion stating  that  Irma  was  then  16  years 
old,  and  had  no  guardian  of  her  estate;  her 
former  guardian,  Davis,  having  resigned. 

(3)  Waiver  of  citation  by  Irma,  and  selec- 
tion of  the  Texas  Bank  &  Trust  Company  as 
the  guardian  of  her  estate. 

(4)  An  order  was  entered  upon  the  said 
petlUoQ  of  Blanche  and  her  husband,  ap- 
pointing said  bank  guardian  of  the  estate 
of  Irma.  On  March  28,  1916,  the  bank  quali- 
fied as  such  guardian. 

On  February  14, 1917,  the  present  suit  was 
filed  In  the  district  court  of  El  Paso  county 
by  Blanche  and  Maggie,  Joined  by  their  re- 
spective husbands  and  by  the  bank,  as  guard- 
Ian  of  Irma,  against  Davis,  Wyatt,  and  Win- 
go,  to  recover  upon  the  guardianship  bond 
given  by  Davis.  Succinctly  stated,  the  pettt- 
nent  allegations  of  the  petition  were:  That 
on  March  12,  1907,  Davis  was  appointed 
guardian  of  the  estates  of  Blanche,  Maggie, 
and  Irma,  and  on  March  13,  1907,  the  said 
Davis  gave  the  bond  required  by  law  and 
duly  qualified,  and  that  the  bond  which  he 
filed  was  as  follows:  (Here  is  copied  ver- 
batim the  guardianship  bonds,  with  signa- 
tures of  Davis,  Wyatt,  and  Wlngo  appended 
thereto.)  That  on  March  22,  1907,  Davis 
collected  the  $2,000  belonging  to  the  estates 
of  the  minors,  and  thereafter  used  and  ap- 
propriated the  same  to  his  own  use.  That 
at  all  times  Davis,  in  his  capacity  as  trus- 
tee and  executor,  had  sufficient  funds  for  the 
education  and  "maintenance  of  his  wards,  and 
that  no  part  of  the  estate  of  his  wards  was 
necessary  for  such  purpose.  That  he  had 
failed  to  loan  the  $2,000,  as  be  could  have 
done  by  reasonable  diligence,  and  by  reason 
thereof  he  and  his  sureties  were  liable  to 
plaintiffs  for  the  92,000  collected  by  him, 
with  interest.  That  Davis  had  failed  to  pay 
any  part  of  the  same  to  plaintiffs,  and  by 
reason  of  the  failure  of  Davis  to  pay  same, 
or  account  therefor,  he,  and  Wyatt  and  Wln- 
go as  sureties  on  his  bond,  became  liable  and 
are  indebted  to  each  of  the  plaintiffs  in  the 
sum  of  $666.66,  with  Interest,  for  which  Judg- 
ment was  prayed.  Judgment  was  rendered 
in  favor  of  plaintiffs.  Wyatt  and  Wlngo  ap- 
ical. Any  other  facts  pertinent  to  the  deci- 
sion will  be  indicated  by  tbe  opinion. 

Opinion. 

[1,  2]  The  overruling  of  appellant's  general 
demurrer  Is  first  assigned  as  error.  Among 
the  objections  urged  to  the  suflldency  of  the 
petition  there  are  two,  which,  as  to  the  sure- 
ties, are  regarded  as  good,  namely:  The  fail- 
ure to  allege  the  execution  of  the  bond  by 
Wyatt  and  Wlngo,  and  breach  thereof  by 
them.  Notwithstanding  the  liberal  rule  ap- 
plying In  testing  the  sufficiency  of  a  petition 
as  against  a  general  demurrer,  the  petition 
as  against  the  sureties  is  fatally  defective 
in  these  particulars.    There  is  no  allegation 
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that  they  made  or  in  any  wiae  executed  the 
name,  nor  to  show  refusal  upon  their  part 
to  comply  with  the  terms  thereof.  CJopylng 
the  bond  In  the  petition,  and  the  allegation 
that  Wyatt  and  Wingo  were  Indebted  and 
liable  to  the  plaintiffs,  do  not  show  execution 
of  the  bond  by  them,  nor  breach  thereof. 
The  authorities  so  hold.  Jennings  v.  Moss, 
4  Tex.  452;  Gray  T.  Osborne,  24  Tex.  157, 
76  Am.  Dec  99;  Sneed  t.  Hoodie,  24  Tex. 
159;  Parr  v.  Nolen,  28  Tex.  798;  Whltaker 
V.  Record,  25  Tex.  Supp.  382;  Brackett  v. 
Devlne,  25  Tex.  Supp.  195;  Grant  v.  Whittle- 
sey, 42  Tex.  320;  Cotton  t.  Thompson,  159 
S.  W.  465;  Merchants',  etc,  v.  WilUamB,  181 
8.  W.  869;  Carter  t.  OUve.  128  S.  W.  478. 
In  Parr  v.  Nolen,  supra,  Chief  Justice  Moore 
remarked  that  these  rulings  appeared  some- 
what technical,  but  followed  same.  This 
court  cannot  Ignore  the  authorities  cited,  and 
in  deference  thereto  it  is  constrained  to  hold 
that  the  petition  is  insufficient  as  to  the 
sureties. 

'  [3]  By  the  second  assignment,  the  suffi- 
ciency of  the  petition  is  questioned  as 
against  a  special  exception.  This  exception 
was  presented  upon  the  theory  that,  In  order 
to  maintain  suit  In  the  district  oourt  upon  a 
guardian's  bond,  it  must  be  shown  as  an  In- 
dispensable requisite  of  the  district  court's 
Jurisdiction  that  the  probate  court  bad  re- 
quired final  settlement  by  the  guardian,  or 
that  the  probate  court  had  Judicially  found 
the  guardian  In  default,  ordered  him  to  set- 
tle, and  he  had  failed  to  do  so,  or  must  oth- 
erwise show  that  the  wards  had  invoked  all 
the  remedies  possessed  by  them  in  the  pro- 
bate court.  This  question  has  been  several 
times  before  the  courts,  and  it  is  held  that 
the  wards  may  proceed  by  an  independent 
suit  In  the  district  court  to  obtain  proper  re- 
lief against  the  guardian  and  his  bondsmen. 
There  is  no  merit  In  the  exception.  Moore  v. 
Hanscom,  103  S.  W.  668;  Carpenter  v.  Solo- 
man,  14  S.  W.  1074;  Timmins  v.  Bonner  & 
Long,  58  Tex.  554;  Francis  v.  Northcote,  6 
Tex.  185;  Fort  v,  FItts,  66  Tex.  693,  1  S.  W. 
563;  Key  v.  Key,  167  S.  W.  173. 

[4]  Error  is  assigned  to  the  admission  in 
evidence  of  ttte  proceedings  of  March  27  and 
28,  1916,  culminatlag  In  the  appointment  and 
qualification  of  the  Texas  Bank  &  Trust 
Company  as  guardian  of  Irma  Davis.  The 
bank  sued  as  guardian,  and  there  was  no 
plea  putting  In  Issue  Its  capacity  so  to  sue.- 
So  there  was  no  necessity  for  any  proof  on 
that  point;  hence  it  Is  unnecessary  to  in- 
quire whether  the  evidence  was  properly  ad- 
mitted. Article  1906,  subds.  2,  3,  R.  S.;  DoI< 
son  V.  De  Oanabl,  70  Tex.  620,  8  S.  W.  321 ; 
Kaack  v.  Stanton.  51  Tex.  Civ.  App.  495, 112 
S.  W.  706. 

Neither  Is  there  any  error  presented  by 
the  ruling  on  evidence  complained  of  In  the 
'.fifth  assignment.  * 

£6]  Various  other  assignments  complain  of 


the  court's  charge,  refusal  to  submit  request- 
ed Issues,  and  that  the  Judgment  against  tlie 
sureties  is  contrary  to  the  law  and  evidence. 
Without  undertaking  to  discuss  tliese  assign- 
ments in  detail,  but  in  view  of  a  retrial. 
we  will  Indicate  our  views  upon  the  legal 
questions  involved  as  applied  to  the  facts 
presented  by  this  record.  In  the  first  place, 
no  Importance  Is  attached  to  the  order  of 
July  21,  1906.  By  this  order  the  probate 
court  undertook  to  completely  divest  itself 
of  the  supervisory  control  over  the  estate  in 
guardianship  which  was  vested  in  It  under 
the  Constitution  and  statutory  law.  The 
effect  of  this  order  was  to  turn  over  to  Da- 
vis, as  executor  and  trustee,  the  management 
and  disposition  of  the  guardianship  fund, 
leaving  him  absolutely  nncontroUed  by  tiie 
probate  court  in  respect  thereto.  We  tbink 
it  clear  that  the  probate  court  had  no  au- 
thority to  divest  itself  of  Its  supervisory 
control  over  the  estate  and  deprive  the 
wards  of  thdr  right  to  have  their  estate  ad- 
ministered under  its  control.  The  order  was 
a  nullity.  Wheeler  v.  Duke,  29  Tex.  Civ. 
App.  20,  67  S.  W.  911 ;  Prince  v.  I.add  (Sup.) 
15  S.  W.  159. 

[6]  While  this  is  true,  yet  if  It  can  lie 
shown  that  Davis,  in  the  suit  in  the  district 
court  or  otherwise,  and  taking  into  consider- 
ation the  consequences  resulting  from  com- 
mingling of  funds,  as  hereafter  Indicated, 
has  In  whole  or  in  part  accounted  to  his 
wards,  for  this  guardianship  fund,  then  man- 
ifestly to  the  extent  of  such  accounting  bU 
sureties  are  protected;  and  this  is  true,  not- 
withstanding the  decree  In  the  accounting 
suit  excited  the  guardianship  fund  from  its 
operation.  Wyatt  and  Wingo  were  not  par- 
ties to  that  suit,  and  neither  their  rights  nor 
their  liabilities  are  affected  thereby.  In  tbis 
connection  it  Is  noted  that  Davis,  as  execu- 
tor and  trustee  under  the  will  of  his  brotber, 
came  Into  possession  of  an  estate  of  the  net 
value  of  over  $70,000.  Under  the  terms  of 
the  will  he  was  given  management  and  con- 
trol thereof,  and  vested  with  authority  and 
directed  to  educate  and  maintain  the  minor 
daughters  out  of  this  estate.  He  was  au- 
thorized to  do  all  this  free  from  the  control 
of  the  court.  In  addition  to  the  estate  men- 
tioned, he,  as  executor  and  trustee,  under  a 
void  order  of  the  probate  court,  took  posses- 
sion of  the  guardianship  fund.  These  two 
funds  and  his. personal  funds  he  commingled, 
and  the  Identity  of  the  $2,000  was  lost.  Fmm 
the  very  Inception  of  his  trust  under  the 
will  he  disregarded  the  terms  thereof,  and 
by  the  district  court  has  been  made  to  ac- 
count to  his  cestnls  que  trust  by  turning  over 
to  them  a  large  amount  of  property  which 
he  had  acquired  In  his  own  name  with  trust 
funds;  and  In  the  decree  of  the  district  court 
a  personal  Judgment  has  been  rendered 
against  him  In  favor  of  the  daughters  for 
$13,643.03,  which  remains  unpaid. 
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[7]  Davis,  as  executor  and  trnstee,  had  am- 
ple funds  to  educate  and  maintain  the  chil- 
dren, and  his  brother's  will  expressly  author- 
ized and  directed  him  to  use  the  trust  estate 
for  that  purpose.  There  la  no  pretense  that 
the  probate  court  ever  authorized  the  ex- 
penditure of  any  of  the  gnardlanship  funds 
for  any  purpose.  Having  ample  funds  as  ex- 
ecutor and  trustee  to  educate  and  maintain 
the  children,  and  charged  under  the  wUl 
with  the  duty  to  use  sufficient  of  those  funds 
for  that  purpose,  and  having  no  authority 
from  the  probate  court  to  so  expend  any 
part  of  the  guardianship  fund,  It  follows 
that  nelth«r  Davis,  as  guardian,  nor  his  sure- 
Uet),  are  entitled  to  claim  any  credit  for  any 
of  the  guardianship  fund  which  may  have 
been  expended  In  educating  and  maintaining 
the  children.  If,  In  fact,  any  was  so  expended. 

For  the  commingling  of  the  guardianship 
money  by  Davis  with  the  trust  estate  and 
bis  personal  funds  there  is  no  excuse.  So 
far  as  the  guardianship  fund  Is  concerned, 
the  sureties  must  suffer  the  consequences  re- 
sulting from  this  wrongful  act.  So,  upon 
reti-lal,  the  sureties  are  entitled  to  no  credit 
in  respect  to  the  accounting  which  Davis  has 
been  compelled  to  make  to  the  plalntlfFa,  un- 
less they  can  show  that  Davis,  in  his  ac- 
rauntlng  with  the  plaintiffs,  has  surrendered 
to  them  pro]perty  and  actually  paid  in  money 
sufficient  to  account  for  the  entire  trust  es- 
tate and  guardianship  fund.  No  issue  in  re- 
spect thereto  should  be  submitted  to  the  Ju- 
ry, unless  competent  evidence  be  adduced  to 
present  sucb  Issue. 

Reversed  and  remanded. 

On  Bebearing. 

[I]  In  their  motion  for  rehearing,  appel- 
lees call  the  court's  attention  to  the  rule 
that.  In  considering  the  sufficiency  of  a  peti- 
tion attadced  by  general  demurrer,  the  an- 
swer may  be  Io<^ed  to  and  omissions  in  the 
petition  cured  by  allegations  of  the  answer. 
This  rule  Is  well  established  and  has  been 
applied  by  this  court.  Hotel  Dleu  v.  Armen- 
darlz,  181  S.  W.  182.  Apptilees,  In  their  mo- 
tion, also  call  our  attention  to  the  answer, 
and  point  out  an  averment  therein  sufficient- 
ly showing  that  Wyatt  and  Wlngo  signed  the 
bond  as  surcftles.  This  cured  the  want  of  an 
alle^tlon  in  the  "petition  that  Wyatt  and 
Wlngo  executed  the  bond. 

[t,  K]  As  to  the  ruling  that  the  petition 
was  demurrable  because  of  its  failure  to  show 
a  breadi  of  the  bond  by  the  sureties,  appel- 
lees aeem  to  misunderstand  our  holding.  It 
was  not  held  that  it  was  necessary  to  show 
a  demand  of  the  sureties  to  perform  the  con- 
ditions of  their  boad.  When  an  obligation 
arises  upon  a  contract,  it  becomes  the  legal 
duty  of  the  obligor  to  perform  his  obligation. 
If  he  fails  so  to  do,  he  has  breached  his  ob- 
ligation; and  this  is  true,  though  no  demand 
has  beoi  made  of  him.   An  allegation  that  an 


obligation  arose  does  not  necessarily  Imply 
that  the  obligor  has  failed  to  discharge  the 
same.  So  the  allegation  that  W^att  and 
Wlngo  became  liable  and  indebted  to  plain- 
tiffs on  the  bond  does  not  imply  a  failure  on 
their  part  to  discharge  their  liability  and  in- 
debtedness. In  holding  that  the  petition  in 
this  case  did  not  sbciw  a  breach  by  the  sure- 
ties was  meant  that  It  did  not  show  a  re- 
fusal or  failure  on  the  part  of  the  suretie? 
to  discharge  any  liability  or  indebtedness 
which  it  was  alleged  had  arisen. 

[11]  But,  however  this  may  be,  it  Is  con- 
cluded, upon  two  authorities  cited  by  appel- 
lees In  their  motion  (Rains  v.  Wheeler,  70 
Tex.  390,  13  S.  W.  324;  Merchants',  etc.,  v. 
WUllams,  181  S.  W.  861),  that  the  case  should 
not  be  reversed  because  of  the  absence  of  an 
allegation  in  the  petition  showing  breach  of 
the  bond.  The  question  arises  simply  upqn 
the  action  of  the  court  In  overruling  the  gen- 
eral  demurrer.  In  Rains  v.  Wheeler,  supra, 
the  court  refused  to  reverse  upon  an  assign- 
ment complaining  of  the  overruling  of  a 
general  demurrer,  assigning  as  Its  reason 
that  no  prejudice  accrued  to  the  defendant. 
Merchants',  etc.,  v.  Williams,  sivra,  follow- 
ed this  case,  and  refused  to  reverse  where  a 
gmeral  demurrer  had  been  Improperly  over- 
ruled, saying  that  the  omission  In  the  peti- 
tion did  not  contribute  in  any  manner  to  the 
judgment  rendered.  In  the  case  at  bar  the 
eq;)eclal  defenses  set  up  In  appellants'  answer 
and  the  undisputed  evidence  shows  that  they 
do  not  claim  to  have  paid  appellees'  demand, 
hut  assert  exemption  from  liability  upon  oth- 
er grounds.  Upon  the  whole  record  it  is  very 
plain  that  the  omission  from  the  petition  of 
the  allegation  in  question  did  not  in  any  wise 
contribute  to  the  Judgment  rendered,  that 
no  possible  prejudice  has  thereby  accrued 
to  appellants,  and  upon  the  authority  of  the 
cases  cited  it  is  now  held  that  the  Improper 
overruling  of  the  demurrer  is  not  ground  for 
reversal.  We  do  not  undertake  to  announce 
any  general  rule  upon  this  subject,  but  limit 
the  holding  In  this  case  to  the  Instant  facts. 
In  this  connection,  it  is  proper  to  say  that 
Chief  Justice  Harper  has  at  all  times  beeu 
of  the  opinion,  under  the  authority  of  Milli- 
ken  V.  Callahan  County,  69  Tex.  20S,  6  S.  W. 
681,  that  the  petition  was  sufficient  within 
Itself.  Re  did  not  dissent  flrom  the  original 
holding  In  the  case,  for  the  reason  that  he 
thought  the  case  should  be  reversed  upon  the 
eleventh  assignment. 

There  were  various  other  reasons  urged 
why  the  general  demurrer  should  be  sus- 
tained, but,  with  the  exception  noted,  the 
pleadings  are  regarded  as  sufficient. 

In  view  of  the  conclusion  now  reached  as 
to  the  sufficiency  of  the  pleadings.  It  be- 
comes necessary  to  pass  upon  those  assign- 
ments not  specifically  mentioned  in  the  orig- 
inal opinion.    The  case  was  tried  before  a 
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Jury  and  submitted  upon  special  issues.    The 
charge  of  the  court  la  as  follows: ' 

"This  case  vill  be  submitted  to  you  on  special 
issues,  and  you  are  requested  to  return  your  an- 
swers to  the  following  <|ur8tious: 

"The  property  to  which  the  two  questions  pro- 
pounded in  this  charge  refer  is  the  following: 
[Here  foUo.ws  a  description  of  certain  property 
which  Davis  was  required  to  surrender  to  appel- 
lees in  the  accounting  suit  in  the  district  court.] 

"The  total  value  at  which  the  same  was  trans- 
ferred by  W.  O.  Davis,  and  received  by  plaintiUs 
herein,  was  $30,900. 

"Question  No.  1.  Was  the  value  at  which  W. 
C.  Davis  transferred  the  above  property  to  the 
plaintiffg,  by  virtue  of  the  orders  and  stipula- 
tions in  cause  No.  11817  in  the  Forty-First  dis- 
trict court  of  El  Paso  county,  Texas,  a  fair 
and  reasonable  valuation  of  same?  [Answer: 
No.] 

"Question  No.  2.  What  was  the  fair  and 
reasonable  value  of  the  property  described  above 
at  the  time  the  same  was  transferred  by  W.  C. 
Davis  to  the  plaintiffs  herein,  on  the  l&th  day 
of  June,  1916?    [Answer:    $36,400.]" 

[12]  Appellants  complain  that  the  cbarge 
was  upon  the  weight  of  the  evidence,  because 
it  failed  to  submit  to  the  jury  the  value  of 
certain  other  Items  of  property  whidi  Davis 
had  likewise  been  required  to  surrender  to 
appellees  in  the  accounting  suit.  It  seems 
that  these  other  items  had  been  accepted  by 
appellees  at  an  agreed  value  in  the  account- 
ing suit.  There  are  two  replies  to  this  as- 
signment : 

In  the  first  place,  appellants  point  out  no 
evidence  that  these  Items  were  of  any  great- 
er value  than  that  at  which  they  were  accept- 
ed by  appellees  In  the  accounting  suit  Un- 
less there  was  evidence  to  show  that  the 
items  were  of  greater  value  than  the  value  at 
which  they  were  so  acc^ted,  then  there  was 
no  Issue  to  submit. 

[19, 14]  In  the  second  place,  this  case  was 
submitted  upon  special  Issues,  and  in  such 
cases  the  failure  to  submit  an  issue  does 
not  present  a  ground  of  reversal  unless  Its 
submission  has  been  requested  in  writing 
by  the  complaining  party.    Article  1985,  R.  S. 

Error  is  assigned  to  the  refusal  to  submit 
the  f<dlowlng  Issues: 

"Question  No.  1.  What  amount  of  loss  did 
W.  G.  Dbvis,  as  executor  and  trnstee  of  the 
estate  of  H.  L.  Davis,  make  or  snstain? 

"Question  No.  U.  What  was  the  total  amount 
of  loss  sustained  by  plaintiffs  against  W.  O. 
Davis  as  executor  and  as  guardian? 

"Question  No.  IS.  What  was  the  amount  of 
loss  sustained  by  plaintiffs  against  W.  0.  Davis 
as  guardian? 

"Question  No.  19.  What  amount  of  Inns,  if 
any,  was  sustained  by  plaintiffs  against  W.  G. 
Davis: 

"A.  As  guardian? 

"B.  As  executor  and  trustee? 

"State  both  amounts,  and  in  so  answering 
same,  let  your  answer  be  as  follows: 

"Answer  A.  The  amount  of  loss  sustained  by 
plaintifl^  a«ainst  W.  C.  Davis  as  guardian  it 

? w 


"Answer  B.  The  amount  that  was  sustained 
by  plaintiffs  against  W.  C.  Davis  as  executor 
and  trustee  is  | . 

"Question  No.  14:  Did  W.  O.  Davis  as  guard- 
ian exp«id  annually  upon  plaintiffs  heran,  while 
they  were  minors,  for  their  education  and  main- 
tenance, a  sum  equal  to  two  hundred  ($200) 
dollars  per  annum?    Answer  Yes  or  No. 

"Question  Ko.  15.  Did  W.  G.  Davis  as  guard- 
ian expend  for  the  maintenance  and  education 
of  plaintiffs  herein  while  they  were  minors,  and 
upon  each  of  them,  a  sum  equal  to  one-third  of 
two  hundred  ($200)  dollars  annually  T  . 

"Question  No.  24.  if  yon  find  that  any  part 
of  the  $2,000  collected  by  the  defendant  W.  a 
Davis  as  guardian  was  turned  over' to  the  plain- 
tiSs  herein,  either  in  money  or  property,  at  the 
time  of  the  final  accounting  in  the  suit  in  the 
district  court  or  prior  thereto,  did  the  plaintiffs 
have  notice  or  knowledge  thereof?" 

Questions  1,  11,  16,  and  10  were  properly 
refused,  because  they  called  for  a  oondnslon 
upon  a  mixed  question  of  law  and  &ct.  Wat- 
son V.  Patrick,  174  S.  W.  632;  Rogers  v. 
Broadnar,  24  Tex.  638;  Gresham  ▼.  Cham- 
bers, 80  Tex.  644,  16  S.  W.  326.  'Kje  re- 
quested Issues  were  not  accompanied  by  any 
instruction  upon  the  law  by  whl(^  the  same 
could  have  been  intelligently  answered.  We 
do  not  see  how  the  jury  could  have  Intelli- 
gently answered  the  same;  withont  ap- 
propriate Instructions  to  guide  it  in  determin- 
ing the  "amount  of  loss." 

[1 1]  We  are  of  the  further  opinion  that  it 
was  Immaterial  what  amount  had  been  lost 
by  Davis  as  executor  and  trustee;  and  the 
majority  are  of  the  further  (pinion  that  the 
undisputed  evidence  shows,  under  the  rule 
announced  In  the  original  opinion,  that  Davis 
had  failed  to  account  to  appellees  for  the 
gimrdlanship  fund  and  that  It  has  been  whol- 
ly lost  to  appellees.  Hence  there  was  no  ne- 
cessity to  submit  any  queatioD  to  the  Jury 
in  that  respect 

[11]  As  to  qnesti<m8  14  and  15,  these  also 
were  properly  refused  as  Immaterial  under 
the  evidence.  As  was  pointed  out  in  the 
original  opinion,  the  probate  court  never  au- 
thorized the  expenditure  of  any  part  of  the 
guardianship  fund,  and  Davia  had  ample 
funds  as  executor  and  trustee  to  educate  and 
maintain  the  dilldren,  and  under  his  broth- 
er's will  was  charged  with  th^  duty  to  use 
sufildent  of  those  funds  for  that  imrpose. 
Furthermore,  In  the  accounting  suit  be  was 
allowed  credit  for  $23,521.20,  being  all  that 
he  claimed  to  have  expended  in  that  behalt 

Question  24  was  immaterlaL  If  Davis,  un- 
der the  rule  stated  in  the  original  opinion, 
has  accounted  to  appellees  for  any  i>art  of 
the  guardianship  fund,  then  his  sureties  to 
that  extent  would  be  protected,  regardless  of 
any  question  of  notice  to  appellees. 

[17]  Assignments  13,  14,  15,  and  Id  assert 
that  the  Judgment  Is  contrary  to  the  law  and 
the  evidence.  Upon  the  facts  stated  and  rule 
announced  In  the  original  opinion,  these  as- 
signments are  regarded  as  without  merit 
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As  was  therein  stated,  the  consoUdatloii  or- 
der of  the  probate  court  of  July  21,  1908,  to 
regarded  as  a  nullity.  As  such  It  to  sobject 
to  collateral  attack. 

[IS]  Under  the  eIeT«nth  aaslgnment,  com- 
plaint is  made  of  the  refusal  to  submit  four 
questions,  viz. : 

"Question  No.  21.  Was  any  part  of  the  $2,000, 
collected  by  the  defendant  W.  C.  Davis  as 
suartlian,  turned  over  to  or  has  it  been  received, 
by  the  plaintiffs  herein,  either  in  money  or  prop- 
erty, at  the  time  of  the  final  accounting  in  the 
suit  in  the  district  court,  or  prior  thereto?  An- 
swer Yes  or  No. 

'•Question  No.  22.  If  you  have  answered  the 
above  and  foregoing  question  in  the  affirmative, 
what  amount,  either  in  money  or  property,  was 
so  turned  over  by  him? 

"Question  No.  22a.  Did  the  $2,000,  or  any 
part  thereof,  which  was  «41eeted  by  the  defend- 
ant W.  O.  I^avis  as  guardian,  find  its  way  into 
the  funds  or  property  turned  over  by  W.  O. 
Davis  to  the  plaintiffs  herein  in  the  final  ac- 
counting  in  the  suit  in  the  district  court  or  prior 
thereto?    Answer  Tes  or  No. 

"Question  No.  23.  If  yon  have  answered  the 
foregoing  question  in  the  aflrmailve,  what 
amount  in  funds  or  property  was  turned  over 
by  said  W.  C.  DavUr* 

The  majority  are  of  the  opinion  that  the 
refusal  to  submit  these  questions  presents  no 
error.  The  record  discloses  these  undisputed 
facts:  When  the  probate  court  made  the  or- 
der of  July  21,  1908,  I>avls  commingled  the 
$2,000  with  the  funds  which  he  held  as  ex- 
ecutor and  trustee.  He  testified  that  it  lost 
its  identity,  and  be  had  never  -been  able  to 
trace  it  since.  He  admitted  that,  when  he 
was  required  by  the  district  court  to  render 
an  accounting  of  his  trust,  he  had  used  $40,- 
500  of  trust  funds  in  his  personal  affairs; 
that  he  had  invested  the  same  In  various 
items  of  property.  This  property  he  was  re- 
quired to  surrender  to  appellees  by  the  judg- 
ment rendered  in  the  accounting  suit.  He 
received  credit  for  the  property  so  surrender- 
ed. He  also  received  credit  for  $23,521.20 
for  moneys  expended  in  the  maintenance  and 
edacatlon  of  appellees;  also  $3,282.73  expens- 
es incurred  in  the  management  of  the  estate. 
He  was  allowed  all  he  claimed  to  have  «x- 
l>ended  for  expenses,  maintenance,  and  edu- 
cation. After  allowing  these  credits,  there 
was  still  a  balance  due  of  $13,643.08,  for 
wtiicb  Judgment  against  him  was  rendered 
and  Is  still  unpaid.  A  part  of  the  property 
which  lie  surrendered  was  taken  at  an  agreed 
value,  and  he  testified  the  valuation  was  fair, 
and  there  is  no  evidence  to  the  contrary. 
The  remainder  was  taken  at  an  appraised 
value  of  $30,000.  l^ls  to  the  pr(q>erty  de- 
scribed in  the  foregoing  charge  of  the  court 
In  tbto  suit  the  Jury  found  that  the  fair 
and  reasonable  value  of  that  property  was 
^6,400,  and  to  thto  finding  appellants  make 
no  exception.  The  difference  between  $36,- 
4O0  and  $30,900  is  $5,500. 

£19]  As  the  sureties  were  not  parties  to 


the  accounting  suit,  they  were  not  bound  by 
the  appraised  value  of  $30,900 ;  and  in  this 
suit,  upcm  the  finding  of  the  Jury,  it  must  be 
assumed,  in  so  far  as  the  rights  of  the  sure- 
ties are  concerned,  that  Davto  was  entitled 
to  an  additional  credit  of  $5k600  for  the  sur- 
rendered property.  '  Deducting  thto  amount 
from  the  $13,643.03  still  leaves  a  balance  of 
$8,143.03.  On  account  of  the  commingling  ot 
funds.  It  Is  wholly  impossible  to  say  how 
much  of  It  represents  the  guardianship  fund.' 
The  commingling  was  unlawful.  The  appel- 
lees were  minors,  and  had  no  way  to  pre- 
vent it.  The  appellants,  by  their  bond  had 
guaranteed  the  faithful  discharge  by  Davto 
of  hto  duties  as  guardian.  They  must  as- 
sume any  loss  resulting  from  the  act  of  their 
principal  In  commingling  the  guardianship 
fund  with  the  other  trust  fund.  It  is  clear 
upon  the  facts  stated  that  Davto  has  not  ac- 
counted to  a];^>ellee  for  all  the  funds  which 
he  commingled.  There  to  at  least  a  balance 
due  of  $8,143.03.  The  burden  rested  upon 
appellants  of  showing  that  he  had  accounted 
for  thto  $2,000,  and  there  is  no  evidence  to 
trace  it,  or  any  part  thereof,  into  the  prop- 
erty whidt  Davto  surrendered  in  the  ac- 
counting. He  testified  that  he  lost  all  trace 
of  it,  and  there  to  no  evidence  to  the  con- 
trary. Upon  the  evidence,  it  would  have 
been  Impossible  for  the  Jury  to  have  answer- 
ed the  questions  noted  above,  and  the  ma- 
jority to  of  the  opinion  that  It  was  not  error 
to  refuse  their  submission.  FOr  thto  reas<Hi, 
the  eleventh  assignment  to  overruled. 

Chief  Justice  HARPEiR  does  not  concur  in 
this  conclusion,  being  of  (he  opinion  that  the 
questions  should  have  been  submitted  and 
the  case  reversed  on  account  of  such  failure. 
Judge  RABPBR  states  hto  views  as  follows: 

"I  agree  that  the  order  of  the  probate  court 
consolidating  the  two  estates  was  a  nullity,  in 
that  it  could  not  have  the  effect  to  discharge  the 
guardian,  nor  to  relieve  the  sureties  upon  hto 
bond,  but  leaves  Davis  in  the  position  of  having 
mingled  the  funds  without  any  lawful  authority. 
The  initial  idea  of  confusion  of  goods  to  that 
there  has  been  such  an  intermixture  of  goods 
owned  by  different  persons  that  the  property  of 
each  can  no  longer  l>e  distinguished.  In  this 
case,  the  trust  funds  and  the  guardianship  funds 
all  belonged  to  the  plaintiffs  in  equal  portions, 
and  the  act  of  depositing  the  guardianship  funds 
in  t>ank  in  the  trust  account  could  not,  of  itself, 
have  the  effect  to  lose  its  identity;  nor  does 
the  fact  that  they  were  invested  in  the  property, 
without  being  able  to  say  into  which  piece  of 
property  it  went,  have  this  effect,  for  the  reason 
that  in  the  accounting  suit  the  plaintiffs  have 
accepted  this  very  property,  under  Davis'  testi- 
mony, and  there  is  none  to  the  contrary.  The 
court  In  the  latter  case  determiaed  that  there 
was  not  enough  property  turned  over  to  settle 
the  trust  fnnd,  and  in  addition  gives  judgment 
for  a  definite  amount  of  money.  This  decree 
binds  the  gnardton,  but  not  the  sureties,  be- 
cause they  were  not  parties  thereto.  It  seems 
to  me  that  the  sureties  are  entitled  to  have  tha 
guardianship  funds  first  looked  after,  instead 
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of  the  trust  fund  coBsuming  the  cuardianahip 
fund. 

"The  question  here  is:  Did  any  of  the  funds 
held  by  Davis  as  guardian  find  their  way  into 
the  funds  or  property  turned  into  and  accepted 
by  plaintlBb  in  the  accounting  suit?  If  so,  then 
the  sureties  upon  his  bond  should  not  In  this 
suit  be  adjudged  to  again  pay  it  to  them.  Tha 
appellant  requested  a  special  issue  to  be  given 
to  the  jury  to  the  effect:  Did  the  funds  held  by 
Davis  as  guardian  find  their  way  into  the  funds 
or  property  turned  into  the  plaintiffs  in  the 
accounting  suit?  The  court  refused  to  submit 
the  issue  and  this  is  assigned  as  error.  Davis 
has  testified  that  it  all  went  into  it  and  there  ia 
no  evidence  to  the  contrary.  This  I  consider 
reversible  error,  for  under  the  pleadings  and 
facts  it  became  a  question  for  the  jury  to  deter- 
mine whether  the  guardian  had  accounted,  in 
whole  or  in  part,  to  his  wards  for  the  moneys 
sued  for,  and  if  the  jury  should  so  determine 
the  sureties  upon  the  guardian's  bond  should 
have  credit  for  such  amount  in  this  suit.  Amer- 
ica Bonding  Co.  v.  Ix)gan,  132  S.  W.  894 ;  K- 
deUty  D.  Co.  t.  Schelper,  83  S.  W.  871. 

"In  passing  upon  this  assignment  of  error, 
the  majority  opinion  holds:  'It  is  clear  upon 
the  facts  stated  that  Davis  has  not  accounted 
to  appellees  for  all  the  funds  which  he  com- 
mingled.' In  my  opinion,  we  are  not  in  a  posi- 
tion now  to  determine  that  question,  becanse  the 
jury  were  not  permitted  to  pass  upon  it.  I 
cannot  give  my  assent  to  that  part  of  the  ma- 
jority opinion  which  holds  that,  if  Davis  be  giv- 
en  credit  for  the  $5,500,  which  the  jury  found 
was  the  value  of  the  property  over  and  above 
what  it  was  taken  at  in  the  accounting  suit,  he 
would  still  not  have  accounted  for  the  $13,643.- 
03,  for  which  they  took  judgment  in  the  other 
suit,  for,  with  the  property  taken  for  |5,600  lees 
than  it  was  worth,  they  have  a  judgment  for 
that  mnch  more  than  they  are  entitled  to,  and 
we  are  not  justified  in  presuming  that  Davis 
will  not  pay  the  judgment  as  rendered,  and,  if 
not,  then  the  $5^600  is  subject  to  the  guardian- 
ship account,  and  the  sureties  should  hare  their 
credit." 

Upon  the  view  of  the  majority.  It  follows 
that  the  motion  for  rehearing  should  be 
granted,,  and  the  cause  afflrined. 

It  is  so  ordered. 

HARPER,  C.  J.,  dissents  in  part 


SracDON'ALD  v.  ATERS.     (No.  353.) 

(Court  of  Civil  Appeals  of  Texas.    Beaumont 

July  8,  1918.     Rehearing  Denied 

Jan.  1,  1919.) 

Appeal  and  Bbbob   «s>1001(1)— Finoinqs— 

Rbtikw. 

Where  findings  of  jury  aa  to  all  material 

,  issues  necessary  to  support  judgment  are  based 

upon  snScient  evidence,  the  jndgment  will  be 

affirmed. 


Appeal  from  District  (3oart,  Harris  Coun- 
ty;  J.  D.  Harvey,  Jadge. 

Suit  by  J.  K.  Ayers  against  R.  D.  Mac- 
Donald,  In  which  John  B.  Peyton  intervened. 
Judgment  for  plaintiff  and  intervener,  and 
MacDonald  appeals.    Affirmed. 

Moody  &  Boyles,  of  Houston,  for  appellant 
Fi^er,    Campbell    &   Anierman,    Jno.   B. 
Warren,  and  Nugent  &  Lewis,  all  of  Hous- 
ton, for  appellee. 

HIGHTOWBB,  C.  J.  This  sutt  was  filed 
by  J.  K.  Ayers,  appellee,  against  R.  D.  Mac- 
Donald,  appellant  In  one  of  the  district 
courts  of  Harris  county,  and,  while  pending. 
John  B.  Peyton  intervened.  The  purpose  of 
bringing  the  suit  on  the  part  of  Ayers  was 
to  hare  an  accounting  betwe«i  himself  and 
MacDonald,  Ayers  claiming  an  indebtedness 
against  MacDonald,  and  alleging  that  npon 
an  accounting  he  would  be  entitled  to  a 
Judgment  against  MacDonald  for  such  in- 
debtedness. We  shall  not  attempt  to  make 
a  detailed  statement  of  the  pleadings  of  ei- 
ther side,  for  the  reason,  as  stated  by  coun- 
sel for  appellant  in  his  brief,  the  pleadings 
are  very  voluminous,  and  many  of  the  issues 
made  by  them  were  disposed  of  in  the  triui 
court,  and  are  not  before  this  court  for  con- 
sideration. 

Succinctly  stated,  the  material  contention 
made  by  the  plaintiff  below  was  that  he  and 
MacDonald  had  formed,  substantially,  a  part- 
nership arrat)gement  for  the  purpose  of  sell- 
ing and  purchasing  lands,  eadi  of  them 
agreeing  t,o  put  up  one-half  of  the  purcha:j<! 
money  for  each  tract  of  land  that  they  might 
purchase,  and  each  of  them  to  share  one- 
half  in  the  proceeds  of  the  lands  so  purchas- 
ed, when  sold  by  them.  It  was  alleged  that 
during  this  partnership  arrangement  a  num- 
ber of  tracts  of  land,  naming  them,  were 
purchased,  and  that  in  each  instance,  title 
to  same  was  taken  in  the  name  of  MacDonald 
for  convenience,  and  that  afterwards  those 
several  tracts  of  land  so  purchased  were  soM 
by  MacDonald  to  the  Keystone  Mills  Com- 
pany, the  aggregate  acreage  of  the  several 
tracts  so  sold  being  2,846.7  acres,  the  consid- 
eration therefor  being  135,583.75,  a  part  uf 
which  was  paid  In  cash  and  the  balance  eri-  j 
denoed  by  the  note  of  the  Keystone  Mills  j 
Company,  expressing  a  vendor's  lien.  Tbes<! 
several  tracts  of  land,  alleged  by  Ayers  to 
have  been  purchased  under  this  partnership  | 
arrangement,  were  described  as  follows: 

From  H.  M.  Trueheart,  878  acres  out  of  die      j 
Alfonso  Steele  surrey,  and  275  acres  out  of 
the  Lemuel   Smldi   survey  in   Montgomery      { 
county. 

From  J.  W.  Lewis,  684  acres  out  of  a 
school  land  survey  In  Montgomery  county. 

From  M.  E.  Heartmann,  585  acres  out  of 
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the  Leninel  Smith  and  A.  Steele  surveys  In 
Montgomery  county. 

From  Ashby  James,  847.7  acres  out  of  a 
snrrey  made  for  the  T.  &  N.  O.  Railway 
Company  In  Montgomery  county. 

From  A.  Morehead,  00  acres  out  of  the  A. 
Steele  surrey. 

From  J.  O.  Bennette,  100  acres  out  of  the 
Lemuel  Smith  survey. 

From  R.  O.  Morris,  100  acres  out  of  the 
Lemuel  Smith  survey. 

From  Robert  Marsh,  100  acres  out  of  the 
Lemuel  Smith  survey. 

From  I.  D,  Falrchild,  100  acres  out  of  the 
Lemuel  Smith  survey. 

In  his  answer,  MacDonald,  among  other 
things,  alleged  that  It  was  tme  that  the 
Tmeheart,  Lewis,  and  Ashby  James  tracts 
were  purchased  by  himself  and  Ayers  un- 
der said  partnership  agreement,  as  claimed 
by  Ayers,  but  that,  as  to  the  other  tracts 
mentioned  and  claimed  by  Ayers  as  having 
been  purchased  under  said  partnerstilp  agree- 
ment, said  other  tracts  were  not,  In  fitct, 
purchased  for  the  account  of  said  partner- 
ship, but  that.  In  fact,  they  were  purchased 
for  MacDonald  Individually,  and  that  he 
paid  for  them  out  of  bis  own  Individual 
means,  and  that  such  tracts  belonged  to  him 
Individually,  and  tiiat  Ayers  was  not  entitled 
to  share  in  the  proceeds  of  the  sale  of  any  of 
them  so  purchased  for  himself  individually; 
and  this  claim  on  the  part  of  Ayers  and  its 
denial  on  the  part  of  MacDonald  constitutes 
the  principal  issue  between  the  iparties  in 
this  case,  and  the  flrst  three  assignments  of 
error  found  in  appellant's  brief  challenge,  ia 
sut>8tance,  the  sufficiency  of  the  evidence  to 
support  the  Jury's  flndlnig  in  favor  of  Ayers 
on  this  Issue,  such  finding  being  that  all  of 
said  tracts  of  land  were  purchased  under  said 
partnersb^  agreement,  and  that  Ayers  was 
entitled  to  share  in  one-half  of  the  proceeds 
of  the  sale  thereof,  as  made  to  the  keystone 
Mills  Company. 

The  case  was  submitted  to  the  Jury  upon 
special  issues,  and  most  of  the  fact  Issues, 
Including  the  one  Just  mentioned,  were  found 
by  the  Jury  in  favor  of  Ayers,  and  most  of 
the  assignments  of  error  found  in  appellant's 
brief  challenge  the  findings  of  the  Jury  In 
Ayers'  favor  on  such  special  Issues.  We 
have  not  the  time  to  take  up  these  assign- 
ments separately  and  discuss  them,  but  we 
have  given  them  careful  consideration,  and 
have  concluded  that  the  findings  of  the  Jury 
bs  to  all  material  Issues  necessary  to  sup- 
port the  Judgment  in  this  case  were  based 
upon  sufflclent  evidence  to  sustain  them,  and 
tJiat  the  trial  court,  therefore,  did  not  err  in 
rendering  Judgment  on  such  findings  of  fact 
In  favor  of  aiv>eUee,  Ayers,  against  appellant 
MacDonald,  and  all  such  assignments  are 
overruled. 


Such  assignments  of  error  contained  In  ap- 
pellant's brief  as  relate  to  the  legal  questions 
touching  the  procedure,  etc.,  in  refusing  to 
submit  special  issues  for  appellant,  and  in 
admitting  certain  testimony  over  appellant's 
objection,  as  well  as  other  assignments  rais- 
ing legal  questions,  have  been  considered, 
but  we  have  concluded  that  none  of  them 
show  any  error  committed  by  the  trial  court 
prejudicial  to  the  rights  of  appellant,  either 
in  Its  Judgment  In  favor  of  Ayers  and 
against  appellant,  or  In  favor  of  the  inter- 
vener Peyton,  as  against  appellant,  and  all  of 
appellant's  assignments  of  error  are  there- 
fore overruled,  and  the  Judgment  of  the  trial 
court  wUl  be  affirmed;   and  It  Is  so  ordered. 


BENJAMIN  «t  «1.  ▼.  TOUNOBLOOD  «t  al. 
(Noi  770.) 

(Court  of  Civil  Appeals  of  Texas.     El  Paso. 

Dec.  18,  1918.     On  Rehearing, 

Jan.  0,  1919.) 

HusuAiTD  ANn  Wish  •=»158— Notes  oj"  Wife  • 
—Validity. 
Wife   would  not  be  personally  liable  upon 
notes  executed  by  her  in  part  payment  for  land 
conveyed  to  her,  her  husband  signing  the  notes 
pro  forma. 

Appeal  from  District  Court,  Reeves  Coun- 
ty; P.  B.  Price,  Judge. 

Suit  by  Ella  Youngblood  and  others  against 
Abble  L.  G.  Benjamin  and  husband.  From 
the  Judgment  rendered,  defendants  appea^. 
Reversed  and  -  rendered. 

J.  W.  Parker,  of  Peco<  and  Hutchison  & 
Htitcheson,  of  'Houston,  for  aivdlanta 

Howard  &  Coolce  and  Ross  &  Hubbard,  all 
of  .Pecos,  and  Jna  B.  Cunningham,  of  San 
Anttmlo,  for  appellees. 

HIGGINS,  J,  On  May  I,  1914,  J.  F.  Har- 
bour conveyed  to  Abble  L.  C.  Benjamin,  the 
wife  of  H.  W.  Benjamin,  certain  lands,  as 
her  s^mrate  property.  In  part  payment 
therefor,  she  executed  promissory  notes  of 
even  date  with  the  deed.  In  the  execution 
of  the  notes  her  husband  Joined  pro  forma. 
The  present  suit  was  brought  by  the  appellees 
against  Mr.  and  Mrs.  Benjamin  to  recover 
upon  the  notes  and  for  foreclosure  of  lien. 
A  personal  Judgment  was  rendered  against 
Mrs.  Benjamin  for  the  amount  of  the  notes 
with  foreclosure  of  the  vendor's  lien  against 
her  and  her  husband.  From  this  Judgment 
the  Benjamins  appeal,  presenting  the  prop- 
osition that  promissory  notes  executed  by  a 
feme  covert  for  the  unpaid  purchase  price 
of  land  are  not  binding  upon  lier  and  that  the 
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court  erred  In  rendering  a  personal  Judgment 
against  her. 

The  question  presented  Is  ruled  by  the  de- 
cision of  the  Supreme  Court  In  the  case  of  Hed 
River  National  Bank  v.  J.  E.  Ferguson  et  al., 
206  S.  W.  923,  not  yet  officially  reported.  Up- 
on the  authority  of  that  case,  the  contention 
of  the  appellants  is  sustained,  the  Judgment  of 
the  lower  court  reversed,  and  Judgment  here 
rendered  against  Mr.  and  Mrs.  Benjamin  In 
favor  of  the  appellees,  foreclosing  the  latter's 
Hen  and  ordering  the  land  sold  In  satlafac- 
tlon  of  the  amount  due  the  respective  appel- 
lees upon  the  notes  sued  upon;  the  Judgment 
of  this  court  In  all  respects  to  conform  to  the 
Judgment  of  the  lower  court,  except  that  no 
personal  Judgment  Is  here  rendered  against 
the  Benjamins. 

Beversed  and  rendered. 

On  Rehearing. 

Appdlees'  motion  for  rehearing  tuts  been 
carefully  considered,  and  we  adhere  to  the 
view  that  under  the  decision  in  the  case  of 
Red  River  National  Bank  t.  Ferguson  et  aL 
Mrs.  Benjamin  Is  not  personally  liable  upon 
the  notes  sued  npon,  and  that  the  personal 
Judgment  for  the  amount  of  such  notes  was 
improperly  rendered  against  her. 

The  motion  for  rehearing  la  therefrae  over- 
ruled, but,  in  deference  to  the  request  of  ap- 
pellee, additional  facts  are  found  as  follows: 

Mrs.  Benjamin  executed  the  notes  sued 
npon,  the  same  being  ordinary  promissory 
notes;  her  husband,  H.  W.  Benjamin,  sign- 
ing the  same  pro  forma.  The  notes  were  giv- 
en In  part  payment  for  Che  land  conveyed  to 
Mrs.  Benjamin  by  Harbour,  the  deed  reciting 
that  the  entire  consideration  for  the  land  was 
paid  and  secured  to  be  paid  by  Mrs.  Benja- 
min, to  wit,  $3,600  cash  and  the  execution  of 
the  notes  sued  upon;  the  notes  being  de- 
scribed as  of  even  datie  with  the  deed  and 
executed  by  Abbie  I*  C.  Benjamin,  and  the 


deed  further  redtlng  "the  cash  payment  palil 
as  aforesaid  having  be«i  i>ald  out  of  the  sepa- 
rate funds  of  the  grantee  herein,  and  the  said 
notes  to  be  paid  out  of  the  separate  funds  and 
estate  of  the  said  Abbie  Ll  C.  Benjamlu." 
and  that  the  land  was  conveyed  to  Mrs.  B«o- 
Jamin  to  her  ovm  separate  estate  and  use. 
Mrs.  Toungblood,  the  plalntilf,  testified: 

"I  am  the  legal  owner  and  holder  of  about 
$9,760  of  notes  executed  by  Abbie  L.  C.  Ben- 
jamin and  her  husband,  H.  W.  Benjamin.  I 
had  the  vendor's  lien  notes  on  that  land  at  the 
time  it  was  sold.  I  had  sold  the  land  to  Well- 
bom,  and  the  notes  that  Wellborn  gave  me 
were  taken  np- by  the  Harbour  notes;  then 
the  Harbour  notes  were  taken  up  by  the  Ben- 
jamin notes.  I  was  here  at  the  time  the  trade 
was  made  between  Harbour, and  Benjamin.  I 
was  conversant  with  the  status  of  affairs,  the 
facts  of  that  trade. 

"Mrs.  Benjamin  purchased  this  land.  The 
question  of  whether  Mr.  Benjamin  or  Mrs.  Bpn- 
jamin  was  responsible  was  discussed,  and  Mn. 
Benjamin  signed  the  notes  first,  and  that  she 
was  to  pay  them.  She  had  an  income  sufficient 
to  meet  those  notes  as  they  became  due,  and 
Mr.  Benjamin,  I  didn't,  of  course,  look  to  him 
for  it  at  all,  but  I  did  to  Mrs.  Benjamin,  u 
she  was  there,  and  she  signed  the  notes  fin^ 
and  then  he  signed  them.  I  bad  a  conversation 
with  Mrs.  Benjamin  in  reference  to  this  brin{ 
her  separate  property,  and  she  was  gmag  to 
pay  for  it  We  talked  it  over.  She  was  here, 
and  she  had  this  income  every  year  from  some 
property  at  Houston,  and  that  she  would— she 
bad  something  like  $5,000  every  six  months, 
and  had  something  to  pay  the  notes  off  as  the; 
came  due.  She  could  pay  the  notes  out  of  an- 
nuities that  efae  received  from  the  estate.  Ths* 
was  the  understanding  at  the  time  the  deal 
was  made,  and  wiiy  I  agreed  to  accept  their 
notes  in  place  of  tlie  original  Harbour  notes. 

Cross-examination:  "I  would  not  have  taken 
the  notes  if  I  had  not  believed  they  were  to  be 
paid  out  of  her  separate  estate." 

The  testimony  aforesaid,  of  Mrs.  Young- 
blood,  was  not  controverted. 
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JENKINS  et  aL  ▼.  DAWES  et  aL 

(Coart  of  Appeals  of  Kentucky.    Jan.  24, 
1919.) 

1.  Apfeai,  and  Ebbos  9a»1009^— Rbvixw— 
FiNDinas. 

The  court  will  not  disturb  the  findings  of 
a  chancellor  where  the  evidence  is  conflicting 
and  the  court  ia  not  convinced  that  the  chan- 
rellor  baa  erred  to  the  prejudice  of  the  aab- 
stantial  rights  of  the  appellanL 

2.  SFEcmo  Pkbfoxuakck  *=»12— Right  to— 
Terdes  of  Dxxa 

Where  defendants,  who  had  contracted  to 
sell  land  to  plaintiff's  ancestor,  tendered  a  deed 
which  was  refused  because  of  a  defect  in  de- 
fendants' title,  held,  that  specific  performance 
would  be  deided. 

3.  Spkcific  Pkbfobhaitoe  «=»8  —  Right  to— 
Natukk  of  Rkvedt. 

A  decree  for  the  spedfie  performance  of  a 
contract  for  the  sale  of  real  estate  does  not  go 
as  a  matter  of  coarse,  bat  ia  granted  or  with- 
held according  as  equity  and  justice  aeem  to 
demand  in  view  of  aU  the  eiicamatances  in  the 
case. 

4.  Specific  Pkbfobuakce  4=3lS— Right  to— 
Gramtiiio  of  Wbr. 

Where  plai&UfF's  ancestor  was  at  all  times 
tborooghly  familiar  with  the  character  of  the 
title  Tested  in  defendants,  and  it  appeared  that 
they  had  only  a  defeasible  fee,  specific  per- 
formance of  the  contract  which  called  for  a 
fee-simple  title  will  not  be  decreed;  tiie  per- 
formance being  in  fact  impossible,  and  such  a 
decree  being  unenforceable. 

Appeal  from  Circuit  Coart,  Garrard 
County. 

Salt  for  Bpedfle  performaace  by  D.  V.  Jen- 
kins and  others  against  Martha  J.  Dawes  and 
another.  From  a  judgment  for  defendants, 
plaintiffs  appeal.    Affirmed. 

Ii.  Ll  Walker  and  Wm.  Herndon,  both  of 
Liancaeter,  for  appellants. 

P.  M.  Mcltoberts,  of  Stanford,  and  J.  EX 
Robinson,  qt  Liancaster,  for  ai^ellees. 

QUJN,  J.  App^ants  are  seeking  spedfie 
performance  of  a  contract  dated  February 
20,  1900,  wherein  appdlees,  who  are  hus- 
band and  wife,  covenanted  to  convey  to  C. 
M.  Jenkins,  ancestor  of  the  appellants  (here- 
inafter referred  to  as  decedent),  in  fee  sim- 
ple, a  tract  of  158.77  acres  in  Garrard  coun- 
ty, known  as  the  "Burnt  Tavern  Place." 

In  March,  1910,  decedent  contracted  to  seU 
said  land  to  Hamilton  &  Elliott  By  an  agree- 
irent  of  July,  1911,  the  price  to  be  paid  by 
decedent  was  increased  $1,400.  On  June  14, 
1911,  decedent  and  appellees  executed  a  deed 
to  Hamilton  A  Elliott  oonv^lng  the  fee- 
simple  title  to  the  above  farm,  bnt  the  gran- 
tees in  tliiB  deed  refused  the  t^der  thereof, 
brought  suit  against  decedent,  and  recovered 


a  Judgment  tor  |1,400  damages  because  «f 
his  Inability  and  failure  to  convey  a  fee  sim- 
ple title.  The  parties  to  this  appeal  have 
been  involved  In  a  number  of  lawsuits,  two 
of  which  have  come  to  this  court 

In  our  opinion,  the  Judgment  of  the 
chancellor  should  be  upheld.  The  appellee 
Mrs.  Dawes  was  the  daughter  of  David  EX 
Smith,  who  died  in  1881.  Through  deed  and 
will  she  received  the  farm  above  referred  to, 
and  la  a  suit  to  settle  the  estate  of  her  fa- 
ther it  was  adjudged  she  had  a  defeasible 
ftid  In  said  farm.  Decedent  was  the  executor 
of  the  will  of  David  F.  Smith,  and  brought 
the  above  suit  to  settle  his  estate. 

In  1902  an  agreed  case  was  filed  in  which 
the  decedent  and  the  present  appellees  were 
parties,  and  in  the  Judgment  In  this  case  it 
was  decreed  that  Mrs.  Dawes  had  a  fee-sim- 
ple title  to  the  farm. 

In  1913  D.  V.  Jenkins,  executor  of  the  will  * 
of  C.  M.  Jenkins,  brought  suit  to  settle  his 
decedent's  estate,  in  which  suit  it  was  alleged 
that  decedent  was  the  owner  of  two  tracts 
of  land  in  Garrard  county,  one  32  acres,  and 
the  other  77  acres,  but  no  reference  was 
made  to  the  15S-acre  farm.  Mrs.  Dawes  filed 
her  claim  in  this  case  for  balance  due  her 
as  rent  for  use  of  said  farm  for  the  years 
1011  and  1912,  and  this  dalm  was  verified  by 
the  executor  of  C.  M.  Jenkins'  wUl,  and  one 
of  the  appellants  to  this  appeal,  in  the  use 
ot  the  following  language: 

"Affiant,  D.  V.  Jenkins,  states  that  he  be- 
lieves the  foregoing  claim  to  be  just  and  cor- 
rect He  states  that  his  reason  for  believing 
the  claim  to  be  just  and  correct  is  he  knows 
that  decedent  rented  and  used  the  land  as 
shown  by  the  above  affidavit" 

Mrs.  Dawes,  at  the  aoUdtation  and  request 
of  the  appellants,  D.  V.  Jenkins  and  C.  T. 
Jenkins,  became  the  purchaser  of  the  two 
tracts  of  land  sold,  and  there  la  evidence  to  • 
the  eftect  that  in  fheir  conversation  with  ap- 
pellees they  conceded  the  ownership  of  Mrs. 
Dawes  in  the  158-acre  tract  This  was  in 
1913.  Mrs.  Dawes  testified  that  she  woold 
not  have  purchased  either  of  these  smaller 
tracts  had  there  been  any  question  about  her 
title  to  the  larger  one,  or  had  she  known  ap- 
pellants were  claiming  any  interest  la  same. 

In  the  latter  part  of  1913,  appellants 
brought  suit  for  something  over  $12,000  dam- 
ages against  the  appellees  because  of  their 
inability  and  failure  to  convey  a  tee-simple 
title  to  HamUton  &  Elliott  and  in  this  suit 
the  appellees  filed  a  very  volumiaous  answer, 
setting  up  the  history  of  the  farm  and  the 
several  lawsuits  pertaining  thereto,  and 
among  others  the  agreed  case  in  which  It 
was  adjudged  that  the  ai^ellees  had  the  fee- 
slmple  title  to  the  farm.  A  demurrer  to  this 
answer  was  filed  and  overruled,  and  later  the 
case  was  dismissed  without  prejudice. 

Ia  1914  the  appellant  D.  V.  Jenkins  enter- 
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ered  Into  an  agreement  with  appellee  B.  A. 
Dawes,  by  the  terms  of  which  the  former 
agreed  to  cultivate  the  land  of  Mrs.  Dawee  on 
fihares  for  the  year  1914.  This  included  the 
158-acre  farm.  In  October,  1914,  a  tender  of 
^328.50  was  made  by  certain  of  the  appel- 
lants to  appellees,  and  at  the  same  time  they 
demanded  that  appellees  execute  a  deed  to 
the  farm.  Falling  to  receive  a  deed,  this 
suit  wag  filed  November  2,  1914. 

[1]  Appellants  contend  that  certain  pay- 
ments made  by  decedent  were  for  interest  on 
the  note  referred  to  in  the  contract  of  1906; 
appellees  claim  the  payments  were  for  rent. 
There  is  proof  supporting  both  contentions, 
but  the  weight  of  the  evidence,  in  oar  opin- 
ion, Indicates  these  payments  were  for  rent 
Appellees  In  their  testimony  on  one  or  two 
occasions  refer  to  the  payments  as  being  on 
«  account  of  rent,  later,  correcting  these  state- 
ments saying  they  were  for  Interest  *D.  V. 
Jenkins,  in  his  recross-examlnatlon,  was  ask- 
«d  the  following  question  and  made  the  an- 
swer Indicated:  "Q.  What  do  you  call  it? 
A.  I  paid  it  as  rent  or  Interest  either."  It 
Is  well  settled  In  this  state  that  this  court 
will  not  disturb  the  findings  of  a  chancellor 
where  the  evidence  Is  conflicting,  and  the 
court  Is  not  amvlnced  that  the  chancellor  has 
erred  to  the  prejudice  of  the  substantial 
rights  of  the  appellant.  Manchester  National 
Bank  V.  Hemdon,  181  Ky.  117,  208  S. 
W.  1055;  Herzog  et  al.  v.  Gipson  et  al., 
170  Ky.  325, 186  S.  W.  1119.  Bnt  aside  from 
this,  when  the  appellees,  at  the  request  of  de- 
(«dent  Joined  blm  In  a  deed  to  Hamilton  & 
Elliott,  they  performed  their  part  of  the 
contract,  and  a  specific  performance  will  not 
be  decreed  against  them. 

[2]  In  the  petition  in  this  case  will  be 
found  the  following  language: 

"After  decedent  sold  said  lands  to  Hamilton 
&  Elliott  as  hereinbefore,  said  decedent  re- 
quested the  defendants  that,  instead  of  making 
the  deed  to  him  directly,  conveying  to  him  the 
fee-simple  title  thereto,  they  join  in  with  him 
and  make  a  deed  directly  to  Hamilton  &  El- 
liott. l%ia  defendants  agreed  to  do,  and  there- 
upon the  decedent  and  the  defendants,  by  their 
deed  duly  executed,  signed,  and  acknowledged, 
*  *  *  did  convey  said  lands  to  said  Hamil- 
ton &  'Elliott  in  fee  simple,  with  covenant  of 
general  warranty  of  title." 

A.  tender  Is  proper  when  made  to  the  per- 
Bon  directed  by  the  purchaser  to  receive  It 
39  Cyc.  1548.  This  text  Is  supported  by  Smith 
v.  C.  &  N.  W.  By.  Co.,  18  Wis.  17;  Webster, 
Adm'r,  etc.,  v.  Tlbblts  et  al.,  19  Wis.  438. 
in  the  latter  of  the  above  cases  the  court 
uses  this  apt  Illustration: 

"If  A.  owes  B.  a  sum  of  money  upon  writ- 
ten promise  to  pay,  and  afterwards  B.  directs 
A.  to  pay  the  money  to  C,  and  A.  dops  so,  it 
is  a  satisfaction  of  the  debt.  So,  if  A.  cove- 
nanted with  B.  to  convey  to  him  a  tract  of 
land,  ani  B.  subsequently  requests  A.  to  convey 


the  land  to  C.,  and  A,  does  so,  it  is  a  satisfac- 
tion of  the  covenant." 

Appellees  have  performed  their  contract 
In  the  manner  and  method  requested  by  de- 
cedent nils  Is  shown  by  the  allegations  in 
the  petition,  and  is  borne  oat  by  the  facta 
in  this  record.  More  they  cannot  be  com- 
pelled to  do. 

[S]  As  said  In  Blue  Grass  Realty  Co.  v. 
Shelton  et  aL,  148  Ky.  608,  147  S.  W.  33,  41 
L.  R.  A.  (N.  S.)  384: 

"A  decree  for  the  specific  performance  of  t 
contract  for  the  sale  of  real  estate  does  not 
go  as  a  matter  of  course,  but  is  granted  or 
withheld  according  aa  equity  and  jastiee  sccd 
to  demand  in  view  of  all  the  drcnnwtances  in 
the  case." 

See  Elliott  on  Contracts,  |  2284;  Stoty'i 
Equity,  I  750. 

[4]  It  is  further  evident  from  the  proof  In 
this  case  that  the  decedent,  during  his  life- 
time, and  the  iu>pellant8,  since  his  death, 
have  at  all  times-  been  thoroughly  familiar 
with  the  diaractev  of  the  title  vested  in  Mrs. 
Dawes. 

In  Jenkins  et  al.  v.  Hamilton  &  Elliott  et 
al.,  153  Ky.  163,  154  S,  W.  937,  the  court  sus- 
tained a  Judgment  for  $1,400  damages  against 
C.  M.  Jenkins,  holding  that  Mrs.  Dawes  did 
not  have  the  character  of  title  which  Jenkins 
covenanted  to  convey;  In  other  words,  that 
she  had  a  defeasible  fee.  With  this  character 
of  title  fixed  by  the  court  it  would  be  Im- 
possible to  enter  a  Judgment  In  compliance 
with  the  prayer  of  the  petition  In  this  case, 
viz.:  That  the  appellees  convey  the  lands  to 
the  appellants  by  a  deed  In  fee  rimple  with 
covenant  of  general  warranty. 

Where  the  p«rformance  of  a  contract  Is  In 
fact  impossible,  and  a  decree  for  apedflc  per- 
formance cannot  be  enforced,  the  court  will 
deny  the  remedy.  Uliott .  on  Contracts,  | 
2286. 

For  the  foregoing  reasons,  the  Judgment  is 
affirmed. 


RA^IMAGE  V.  KESDXLU 
(Court  of  Appeals  of  Kentucky.    Feb.  28, 1919.' 

1.  Appeal  and  Erbor  «s>1195(1)— Law  or 
THE  Case— SuBSEQUBifT  Tbiai,. 

An  opinion  on  appeal  is  the  law  of  the  c*» 
on  a  subsequent  trial. 

2.  Appeal  and   Bbbob  «=»1097(1)— Law  of 
THE  Case— Subsequent  Appeal. 

An  opinion  on  appeal  is  the  law  of  the  ev 
on  a  subsequent  appeaL 

Appeal    frcnn    Circuit    Oonrt,    LtvUigstan 
County. 
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Suit  by  Clyde  Rammage  against  C.  C.  Ken- 
dall. Judgment  for  defendant,  and  plaintiff 
appeals.  Reversed  and  remanded,  with  di- 
rections. 

MocQDot  &  Berry,  ot  Paducab,  for  appel- 
lant. 

Chas.  Ferguson,  of  Smltbland,  for  appel- 
lee. 

CLAT,  C.  This  iB  the  second  appeal  of  this 
ease.  The  opinion  on  the  former  appeal  may 
be  found  In  168  Ky.  26,  181  S.  W.  631,  L.  B. 
A.  1916C,  129S,  where  the  facts  are  fally  set 
oat  The  suit  was  brought  by  Rammage 
against  Kendall  for  false  Imprisonment  On 
the  first  trial  there  was  a  Judgment  for  Ken- 
dall. On  appeal  we  held  that  Kendall,  as 
judge  of  the  county  court,  was  without  Ju- 
risdiction to  try  Rammage,  and  reversed  the 
Judgment,  with  directions  to  give  a  peremp- 
tory Instruction  In  favor  of  the  plaintiff  If 
upon  anotiier  trial  the  facts  were  substantial- 
ly the  same.  On  the  return  of  the  case  an- 
other trial  was  had,  and  a  peremptory  in- 
struction given  in  favor  of  the  defendant. 
Plaintiff  again  appeals. 

(1,  2]  Vfe  have  carefully  examined  the  ev- 
idence on  the  last  trial,  and,  so  far  as  the 
Jurisdictional  facts  are  concerned,  it  is  snb- 
.stantially  the  same  as  that  heard  on  the  first 
trial.  That  being  true,  the  opinion  on  the 
former  appeal  is  the  law  of  the  case,  and 
binding  alike  on  the  trial  court  and  this 
court  Carter  Coal  Co.  v.  Dosier,  179  Ky. 
457.  200  S.  W.  917.  It  foUows  that  the  trial 
court  should  have  directed  a  verdict  for 
plaintiff  instead  of  defendant 

Judgmoit  reversed,  and  canse  remanded 
for  a  new  trial  consistent  with  this  opinion. 


COMBS  et  al.  v.  ADAMS. 

fCourt  of  Appeals  of  Kentucky.    Jan.  16,  1910.) 

1.  PT7BU0  Lands  «b9161(7)  —  CoNrucTiif o 
Surveys. 
If  survey  of  lands  appropriated  aa  vacant 
lands,  under  Ky.  St.  c.  127,  and  covered  by  pat- 
ent to  plaintiffs'  predecessor,  was  valid,  neither 
defendant  nor  hia  predecessors  could,  in  view 
of  section  4704,  have  any  title  to  lands  sued 
for,  it  being  undisputed  that  survey  included 
nuch  lands  and  was  prior  to  entry  under  which 
defendant's  predecessor  made  survey  and  ob- 
tained patent 

'2.  Advebse  Possession  *=»103  —  Constbtjc- 
TivE  Possession. 
The  patent,  being  Junior  to  survey,  was  void 
to  extent  of  interferenoe,  and  an  actual  posses- 
sion by  patentee  or  his  successors  of  lands  cov- 
ered by  the  patent  outside  of  the  lap  did  not 


give  actual  poasession  by  construction  of  the 
lands  within'  the  lap  regardless  of  intention.  ' 

&  AnvKBas   FoaasaaioN    ^3>103  —  Ovbblaf- 

,     PINO    CLiXKB — ASVUISB   HOUtlNQ  — •  WHAT 

COHSIITUI^. 

Constructive  possession  under  survey  cover- 
ed by  lap  of  subsequent  patent  being  in  B.,  or 
his  successors,  patentee  would  have  to  take 
actual  possession  of  lands  within  the  lap  by  in- 
closing or  making  improvements  to  displace 
possession  of  B.  or  his  successors. 

4.  Chahpebtt  and   Maintenance  ^s>7(2)— 
CoHVETANc»— What  CoNsnrtiTEs. 
A  possesrion  that  will  moke  a  sale  of  lands 
champertous  must  be   an   adverse  one,   which 
will  ripen  into  a  legal  title. 

6.  Advebse  Possession  *=3 103— What  Con- 
stitutes. 
The  occasional  cutting  of  trees  within  the 
lap  by  one  who  obtained  patent  overlapping 
prior  survey,  or  by  his  successors,  did_  not  create 
an  adverse  holding. 

6.  Advkbse   Possession    «=>100{3)  —  Actual, 
Possession. 

Where  one  having  constructive  actual  pos- 
session of  all  lands  within  a  survey  sold  all 
lands,  purchaser,,  who  entered  thereon  with  in- 
tention to  possess  the  lands  to  the  extent  of  the 
survey,  acquired  actual  possession  to  the  ex- 
tent of  the  boundaries  of  the  survey  and  of  his 
deed,  which,  if  continued  for  15  years,  vested 
him  with  legal  title,  regardless  of  whether  he 
had  patent 

7.  Pttblic  Lands  «=»16]  (6)— Patents— Pab- 
ties  Entitled. 

Sale  and  conveyance  of  all  lands  embraced 
within  a  valid  survey  operated  as  an  equitable 
assignment  of  grantor's  entry  and  survey;  and, 
since  no  one  but  the  grantee  had  the  right  to 
obtain  a  patent  the  procuring  of  a  patent  by 
him,  though  not  based  upon  the  survey  of  his 
grantor,  was  not  void. 

8.  PuBUc    Lands    «=»151(6)— Patents— Va- 
liditt. 

If  grantor  did  not  convey  to  plaintiffs'  pred- 
ecessor all  of  the  lands  within  a  valid  survey 
a  patent  obtained  by  predecessor,  so  far  as  it 
embraced  lends  not  conveyed,  would  be  void. 

9.  Advebse   Possession   ^3lOO(4)  —  Actuai. 
Possession — Necksbitt. 

If  deed  did  not  include  all  lands  in  survey, 
neither  grantee  nor  his  successors  could  ac- 
quire title  by  adverse  possession  to  lands  not 
included,  where  neither  ever  inclosed,  improv- 
ed, or  in  any  wise  exercised  ownership,  over 
lands  not  included. 

10.  Evidence  «=>83{1)— Pebtobmance  or  Of- 
ficial Duty— Pbesumption. 

The  surveyor  being  a  public  officer  not  au- 
thorized to  make  a  record  of  surveys  of  vacant 
and  unoccupied  lands  except  when  a  warrant 
bad  been  obtained  from  county  court,  it  will  be 
presumed,  in  the  absence  of  a  contrary  showing, 
that  he  did  not  make  any  record  of  the  survey 
in  question  except  upon  valid  authority. 
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11.  Deeds  ®=>119— Contbadictobt  Evidekcb 
— Pbovinck  of  Just. 

The  evidence  being  contradictory,  court 
shoold  have  submitted  question  whether  deed, 
contents  and  effect  of  whidi  was  provfn  by 
parol,  embraced  lands  in  dispute. 

12.  Public  Lands  «s>161(7)— Lards  Suktbct 
TO  EwTBT— Vacant  and  Unaffbofbiated 
Lands. 

Although  survey  made  by  G.  and  patent 
granted  to  him  were  prior  to  survey  made  by 
F.  and  patent  to  him,  where  F.'s  entry  was 
prior  to  C.'s  survey  and  patent,  Ky.  St.  |  4704, 
would  render  void  the  survey  and  patMit  of 
C,  who  made  no  entry. 

13.  Public  Lands  «s>161<7)  —  Lands  Sub- 
ject TO  Bntby— Vacant  and  Unaffbofbi- 
ated Lands. 

Unappropriated  lands  are  subject  to  entry 
if  they  have  not  been  previously  entered,  sur- 
veyed, or  patented,  but  previous  entry  or  sur- 
vey must  be  a  valid  one. 

14.  Public  Lands  «=>151(3)— Entby— Suim- 

CIENCT. 

An  entry,  to  be  valid,  must  give  the  situ- 
ation of  the  land  it  calls  for  with  such  definite- 
ness  that  one  may,  with  reasonable  diligence, 
be  able  to  find  the  land  attempted  to  be  en- 
tered. 

Appeal  from  Glrcuit  Court,  Letdier 
CJounty. 

Action  by  John  W.  Combs  and  another 
against  Elihn  Adams.  Directed  verdict  for 
defendant.  Judgment  accordingly,  and  plain- 
tltFs  appeal.    Reversed  and  remanded. 

D.  D.  Fields  &  Day,  of  Whiteaburg,  and 
Morgan  &  Nnckols,  of  Hazard,  for  appel- 
lants. 

Blair  &  Hawk,  Robert  Blair,  and  W.  O. 
Dearlng,  all  of  Wbltesbnrg,  tor  appellee. 

HURT,  J.  This  action  was  Instituted  by 
the  appellants,  John  W.  Oombs  and  Henry 
Combs,  whom  we  will  hereafter  call  the 
plaintiffs,  against  the  appellee,  EUhu  Adams, 
whom  we  will  hereafter  call  tbe  defendant, 
to  recover  from  tbe  defendant  the  possession 
of  a  tract  of  land  containing  20.64  acres,  and 
damages  for  its  detention.  When  a  trial 
was  had,  at  the  conclusion  of  all  tbe  evidence, 
tbe  court  directed  a  verdict  for  the  defend- 
ant,, and  thereafter  rendered  a  Judgment  In 
accordance  with  the  directed  verdict  of  the 
Jury,  and  dismissing  tbe  petition.  Front  tbe 
Judgment  the  plaintiffs  have  appealed,  and 
tbe  question  to  be  determined  Is  the  correct- 
ness of  the  ruling  of  the  trial  court,  which 
directed  a  verdict  for  the  defendant.  The 
answer  was  a  traverse  of  the  allegations  of 
the  petition,  a  claim  of  title  In  the  defend- 
ant, a  plea  of  adverse  possession  of  the  lands 
for  a  time,  exceeding  the  statutory  period, 
necessary  to  create  title  In  the  defendant, 
and  that  the  title  of  plaintiffs.  If  any,  was 


champertons  and  void.  Tbe  averments,  mak- 
ing tbe  varions  pleas,  were  denied  by  replies. 
The  answer  also  contained  an  averment,  that, 
previous  to  the  entry,  survey,  and  patent  un- 
der which  tbe  plalntUfs  dalm  title,  the  land 
had  been  entered,  surveyed,  and  patented 
to  one  Shlpp  and  others.  Tbe  plaintiffs 
pleaded  in  avoidance  of  that  d^ense,  and  the 
plea  was  abandoned,  and  no  evidence  was 
offered  to  sustain  it.  When  the  evidence 
was  concluded,  it  had  been  proved  tbat  on 
tbe  27th  day  of  December,  1867,  a  survey  of 
150  acres  of  land  bad  been  made  by  tlie  coun- 
ty surveyor  for  Wesley  Breeding,  as  the  as- 
signee of  I.  D.  Stamper,  by  virtne  of  an  ap- 
propriation of  it  under  a  warrant  issued  by 
the  county  court  to  I.  D.  Stamper. 

The  survey  was  duly  entered  upon  tb« 
books  of  tbe  comity  snrreymr,  required  by 
law  to  be  kept  for  tbe  purpose  <rf  recordtas 
surreys  of  entries  of  lands  apprq[>riated  as 
vacant  lands,  under  chapter  127.  Ky.  SUts. 
Across  tbe  lands  embraced  by  tbe  sorvey,  and 
near  tbe  western  side,  and  In  a  general  di- 
rection from  tbe  soutb  to  sli^tly  west  of 
north,  there  runs  a  ridge,  whldi  makes  the 
watershed  between  tbe  waters  of  Elkhorn 
brancb  and  Mitcbell's  branch.  'Hiese  brandi- 
es are  tributaries  of  Rode  House  creek.  The 
portion  of  tbe  lands  embraced  la  the  surrey 
which  lie  on  tbe  east  side  of  tbe  ridge  and 
between  the  top  of  the  ridge  and  BfltcheU's 
branch  are  tbe  lands  which  are  in  controver- 
sy In  this  action.  Wttley  Breeding  had  a 
residence  upon,  and  lived  upon  tbe  lands  on- 
braced  by,  the  survey,  made  In  his  name, 
at  tbe  date  of  the  survey,  but  his  dwelling 
was  upon  tbe  portion  of  the  lands  which  la.v 
to  tbe  westward  of  tbe  ridge.  He  continnfd 
to  reside  upon  tbe  lands  until  some  time, 
previous  to  tlie  year  1870,  when  be  sold  and 
by  deed  conveyed  tbe  lands,  or  at  least  tbe 
portion  of  them,  which  lie  to  the  westward  of 
tbe  ridge,  to  George  A.  Combs.  Combs  Im- 
mediately moved  Into  tbe  house,  which  had 
been  occupied  by  Breeding,  and  has  contin- 
ued to  redde  there  continuously  since,  for  t 
period  of  neariy  60  years. 

At  tbe  time  Breeding  occupied  tlie  lands 
he  used  and  cultivated  such  of  than  as  were 
suitable,  or  which  he  desired  to  cultivate. 
After  Combs  came  Into  possession,  under 
the  purchase  from  Breeding,  he  removed  the 
timber  from  certain  other  portions  of  the 
lands,  and  cultivated  and  used  them,  and.  as 
be  testifies,  claimed  to  own  tbe  lands  to  the 
extent  of  tbe  boundaries  of  the  Breeding 
survey,  but  be  did  not  Inclose  or  make  any 
use  of  tbe  lands  to  the  westward  of  tbe  ridge, 
which  are  now  in  controversy.  George  A. 
Combs  did  not  undertake  to  carry  the  Breed- 
ing survey  into  a  grant,  but,  on  the  14th  day 
of  February,  1870,  be  caused  an  entry  for 
100  acres  of  land,  upon  the  Elkhorn  branrb 
to  be  made,  by  virtue  of  warrant  No.  163 
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rrom  the  county  conrt,  and  thereafter  oa  the 
iAth  day  of  March,  1871,  he  caused  a  survey 
to  be  made^  which  is  recorded  upon  the  sur- 
reyor'8  books,  of  150  acres  of  land,  and  whidi 
the  record  of  the  soryey  recites  was  appro- 
priated by  virtue  of  warrants  No.  163  and 
No.  4.  This  Burvey  la  Identical  with  the 
Breeding  aarvey.  It  embraces  the  same 
lands  aa  the  Breeding  sorvey,  and  thus  In- 
cludes the  lands  In  dispute,  niereafter  a 
patent  was  granted  to  George  A.  Combs,  on 
the  ISth  day  of  June^  1872,  for  the  lands  em- 
hraoed  In  the  survey  made  for  him  under  the 
entry  made  on  the  14th  day  of  FebroaiTf 
1S70.  The  patmt  recited  that  the  survey  was 
made  on  Mandi  24,  1871.  Since  obtaining 
the  patent,  George  A.  Combs  haa  resided 
vrithln  the  boundary  of  the  patent,,  and  testi- 
fies that  he  has  claimed,  at  all  times,  to  the 
extent  of  the  boundaries  of  the  patent  until 
In  the  year  1907  he  conveyed  the  eastern  por- 
tion of  the  tract,  Including  the  land  In  dis- 
pute, to  the  plaintlffB,  John  W.  Combs  and 
Heniy  Oombs. 

On  the  13th  day  of  February,  1S71,  J.  B. 
Fltzpatrlck  caused  an  entry  for  100  acres  to 
be  made  upon  the  lands  lying  to  the  eastward 
of  the  top  of  the  ridge,  and  tocludiug  the 
lands  In  controversy.  FoUovring  a  survey  of 
his  entry,  a  patent  was  granted  to  him,  on 
the  17tb  day  of  June,  1872.  The  land  within 
this  patent  was  conveyed  to  O.  D.  Gibson, 
and  by  him  to  John  Breeding,  and  from  blm 
to  Peter  Adklns.  Peter  Adklns  owned  and  re- 
sided upon  other  lands,  which  adjoin  the 
lands  embraced  by  the  patent  to  Fltzpatrick, 
for  30  years,  when  he  conveyed  all  of  bis 
lands  to  Moses  Adklns,  who  cooveyeA  same 
to  the  defendant,  EUhu  Adama  Neither 
Adams  nor  any  of  bis  predecessors  in  title 
have  ever  resided  upon,  nor  bad  any  improve- 
ments upon,  the  portion  of  the  lands  in  con- 
troveray  until  since  the  conveyance  by  George 
A.  OombB  to  the  plaintiffs.  Since  that  time 
Adams  has  entered  upon  the  lands  in  con- 
troversy, and  made  a  clearing  and  Inclosed 
the  cleared  portion  with  a  fence.  There  was 
evidence  which  tended  to  show  that  when 
George  A>  Combs  caused  the  survey  of  the 
lands  wltbln  Breeding's  survey  to  be  made, 
presumably  at  the  time  tlie  survey  was  made 
under  the  entry,  upon  which  the  patent  to 
Mm  was  issued,  be  marked  the  line  around 
the  land  in  controversy  to  some  extent, 
thongh  how  well  marked  It  does  not  appear. 

[1]  (a)  Assuming,  for  the  present,  that  the 
nirrey  made  of  the  lands  covered  by  the 
patent  to  George  A.  Combs  by  Breeding  was 
a  TaUd  survey  the  record  then  presents  this 
state  of  case:  Neither  Fitspatrlck  nor  any 
nf  his  successors  In  title,  including  the  de- 
fendant, could  have  any  title  to  the  29.64 
acres  sued  for,  as  It  is  undisputed  that  the 
imrvey  of  Breeding/Includes  these  lands  and 
I'  prior  to  Ihe  entry  under  which  Fltzpatrick 
made  his  survey  and  obtained  his  patent 


The  statute  (section  4704,  Ey.  Stata.)  in  very 
plain  terms  provides  that: 

"Elvery  entry,  survey,  or  patent,  made  or  Is- 
sued under  this  chapter,  shall  be  void,  so  far  as 
it  embraces  lands  previously  entered,  surveyed 
or  patented." 

Xi,  S]  The  survey,  of  course,  which  will 
rentier  void  a  subsequatt  entry,  survey,  or 
patent  must  be  a  valid  one,  authorized,  by 
law.  Neither  could  Fltzpatrick  nor  any  of 
his  successors  in  title  ever  have  bad  an  actual 
possession  in  fact,  or  by  construction,  of  the 
lands  in  dispute  until  the  defendant,  less  than 
15  years  before'  the  commencement  of  this  ac- 
tion, entered  upon  and  inclosed  a  portion  of 
it  The  lands  in  dilute  are  covered  by  a 
lap  of  Fltzpatrlck's  patent  upon  Breeding's 
survey.  The  patent,  being  Junior  to  the  sur- 
vey, was  void  to  the  extent  of  the  interfer- 
ence, and  an  actual  possession,  by  Fltzpatrick 
or  his  successors  in  title,  of  the  lands  covered 
by  the  patent  outside  of  the  lap,  did  not  give 
blm,  or  them,  actual  possession  by  construc- 
tion of  the  lands  within  the  lap,  although  his 
or  their  entry  upon  Us  patent  may  have  been 
with  the  Intention  to  possess  the  lands  to  the 
extent  of  the  boundaries  of  his  patent  The 
constructive  possession  of  the  lap  being  in 
Breeding  or  his  vendees,  the  constructive  pos- 
session claimed  by  Fltzpatrick  could  not  dis- 
place that  of  Breeding  and  bis  successors. 
To  oust  the  possession  of  Breeding  and  bis 
•nccessors,  Fltzpatrick  would  have  had  to 
have  taxen  actual  possession  of  the  lands 
within  the  lap,  by  Indosbig  them  or  making 
an  improvement  within  the  lap,  which  was 
never  d(ne  until  as  above  stated.  Jones  v. 
McOauley's  Heirs,  2  Duv.  14;  Trimble  v. 
Smith,  4  Bibb,  257;  Millar  v.  Humphries, 
2  A.  K.  M«r.  447;  Shrleve  ▼.  Summers,  1 
Dana,  288;  Moss  v.  Currie,  1  Dana,  266; 
Gregory's  Heirs  ▼.  Ford.  5  B.  Mon.  471 ;  Mo- 
Gowan  v.  Crooks,  6  Dana,  66;  Jones  v. 
Chiles,  2  Dnna,  25 ;  ^nckllfle  v.  Bnsor,  9  B. 
Mon.  260;  Hord  v.  Bodley,  5  Utt  88. 

[4]  Hen{!e  the  defendant,  nor  elthw  of  his  ■ 
predecessors  in  title,  could  sustain  a  title  to 
the  lands  in  dispute  by  a  claim  of  adverse 
possession  for  the  statutory  period.  For  the 
same  reason,  the  contention  by  him  that  the 
sale  and  conveyance  to  plaintiffs  by  George 
A.  Combe  was  champertous  failed,  as  the  de- 
fendant was  not  in  adverse  possession  of  the 
lands,  nor  any  part  of  them,  at  the  time  they 
were  conveyed  to  the  plaintiffs.  A  possession 
that  will  make  a  sale  of  lands  champertous 
must  be  an  adverse  one,  which  will  ripen  into 
a  legal  title  when  It  exists  the  statutory  peri- 
od. Interstate  Investment  Co.  v.  Bailey,  93 
S.  W.  578,  29  Ky.  Law  Bep.  468;  Anderson 
V.  Daugberty,  169  Ky.  309, 183  S.  W.  545. 

[(]  The  occasional  cutting  of  tre«s  from  the 
disputed  land  by  the  defendant  or  hla  prede- 
oessora  did  not  create  an  adverse  possession 
in  him  or  them.   Oaskey  v.  L«wis,  15  B.  Mon. 


Digitized  by  VjOOQIC 


694 


207  SODTHWESTEBN  BBPORTEB 


(Ky. 


27;  Wlckliffe  ▼.  Eosor,  9  B.  Hon.  253; 
Toung  T.  Witbers,  8  Dana,  165;  Wllaon  v. 
Stivers,  4  Dana,  634;  Smith  t.  Mltcbel.  1 
A.  K.  Mar.  207. 

[I]  (b)  Wltb  tbe  assumption  tbat  the  Breed- 
ing aurvef  was  a  valid  one  upon  the  record,, 
this  further  state  of  case  exists:  Breeding  had 
the  superior  right  to  the  iKMsesslcHi  of  the 
lands  embraced  within  the  surrey,  and  an  In- 
choate title  to  them,  and  redding  thereon,  he 
was  in  the  actual  possession  of  such  of  them  as 
had  been  Improved,  or  Inclosed,  and  the  con- 
stractlve  actual  possession  of  all  the  lands, 
within  the  survey,  to  the  extent  of  its  bounda- 
ries, where  no  one  else  had  an  actual  posses- 
sion. When  he  sold  and  conveyed  the  lands  to 
George  A.  Combs,  If  he  sold  him  all  the  lands 
within  the  survey,  and  Combs  entered  there- 
on with  the  intention  to  possess  the  lands  to 
the  extent  of  the  survey,  he  thereby  liecame  In 
the  actual  possession  to  the  extent  of  the 
boundaries  of  the  survey  and  of  his  deed. 
Mcliawrin  t.  Salmons,  11  B.  Mon.  96,  52 
Am.  Dec.  663;  Hoskins  v.  Cox,  2  B.  Mon. 
306 ;  Beeler  v.  Coy,  9  B.  Mon.  312 ;  Smith  v. 
Ix>ckridge,  3  Lltt  19;  Fox  v.  Hlnton,  4  Bibb, 
558;  Thomas  v.  Harrow,  4  Bibb,  559;  Mau- 
ry V.  Waugh,  1  A.  K.  Mar.  452;  Baird  v.  Bell, 
1  Dnv.  384 ;  Grughler  v.  Wheeler,  12  B.  Mon. 
183;  Taylor  v.  Shields'  Heirs,  6  Litt  296; 
Briscoe's  Heirs  v.  McGee,  1  A.  K.  Mar.  190; 
Taylor  v.  Buckner,  2  A.  K.  Marsh.  19. 

Such  an  adverse  possession.  If  continued 
for  15  years,  vested  George  A.  Combs  with 
the  legal  title  to  the  lands  within  the  survey, 
and  within  tbe  boundaries  of  his  deed,  re- 
gardless of  his  having  or  not  having  a  pat- 
ent for  the  lands,  and  he  was  mabled  to 
convey  a  good  legal  title  to  the  pfaintitrs. 

[7]  The  sale  and  conveyance  by  Breeding 
to  George  A.  Goml>s  of  ttie  lands  embraced 
within  his  survey  operated  as  an  equitable 
assignment  of  Breeding's  entry  and  survey 
to  Combs,  and  transferred  to  Combs  the  right 
of  Breeding  to  carry  the  survey  into  a  grant 
No  one  else,  then,  had  a  right  to  obtain  a 
patent  for  tbe  lands,  and  Combs  bad  a  right 
to  do  so,  and  hence  the  obtentlon  of  a  patent 
by  him,  although  not  based  upon  the  survey 
of  Breeding,  was  not  void,  on  account  of  the 
survey  tor  Breeding,  as  the  statute  which 
renders  void  a  survey  or  patent  of  lands 
which  has  been  previously  entered,  surveyed, 
or  iwtented  was  not  designed  to  prevent 
one  who  has  a  right  to  obtain  a  patent  from 
doing  so,  but  the  purpose  and  design  of  that 
statute  is  to  protect  the  rightful  holder  of  an 
entry,  survey,  or  patent  against  an  Intruder. 
Hence  If  the  conveyance  from  Breeding  to 
Combs  embraced  the  lands  in  dispute,  and  the 
survey  of  Breeding  was  a  valid  one,  the  pat- 
ent to  Coml>s,  embracing  the  same  lands,  was 
not  void,  but  completed  a  title  In  Combs. 

[I]  The  deed  from  Breeding  to  Combs  was 
not  offered  in  evidence,  and  the  proof  of  Its 
contents  and  effect  was  proved  by  parol  by 
each  of  the  parties  and  without  objection. 


The  evidenoe,  however,  was  contradictory  as 
to  whether  the  sale  and  conveyance  by  Breed- 
ing to  Combs  embraced  the  lands  In  dispute, 
l^ere  was  evidence  which  tended  to  prove 
that  the  deed  from  Breeding  to  Combs  cover- 
ed all  the  lands  embraced  in  the  Breedlug 
survey,  while  there  was  other  evidence  which 
conduces  to  prove  that  it  only  embraced  the 
lands  in  the  Breeding  survey  whldi  lie  to 
the  east  of  the  ridge,  which  divides  the 
waters  of  Mitchell's  branch  from  those  of  tbe 
Mkhom,  and  thus  does  not  embrace  the  lands 
In  dispute.  If  the  lattM-  contention  is  cor- 
rect, then  the  patent  of  Combs,  so  far  as  it 
embraces  lands  within  the  Breeding  surrey 
which  lie  to  the  eastward  of  the  ridge,  is 
void,  because  grants  for  lands  which  had  pre- 
viously been  entered  and  surveyed  by  Breed- 
ing, and  to  which  Combs  bad  no  right  to  ob- 
tain a  petMit,  as  the  conveyance  to  him  by 
Breeding,  did  not  operate  to  transfer  to  him 
the  benefit  of  the  survey,  so  far  as  it  em- 
braced the  lands  to  the  east  of  the  ridge. 

[I]  If  the  deed  to  George  A.  Combs  from 
Breeding  did  not  include  tbe  lands  in  dispute, 
then  Combs,  nor  any  one  claiming  under  iiim, 
ever  had  an  actual  possession  of  the  lands, 
and  hence  he,  nor  his  vendees,  ooald  have  a 
title  growing  out  of  adverse  possession  of  the 
lands  for  the  statutory  period,  as  neither 
Oombe  nor  his  successes  ever  Inclosed,  or  ever 
Improved,  or  in  any  vdse  exercised  ownership 
over  the  lands  In  dispute. 

[1 0]  (c)  The  contention  is  made  that,  inas- 
much as  there  was  no  evidence  offered  or 
heard  showing  an  entry  of  Breeding  upon 
which  his  survey  was  made,  nor  a  warrant 
or  order  of  the  county  court  authorizing  tbe 
at^rophatlon  of  the  lands  embraced  by  the 
survey,  the  court  was  in  error  In  assuming 
that  the  survey  was  valid.  Tbls  we  do  not 
thlnlc  is  tenaUe.  The  surveyor  is  a  public 
officer,  and  charged  by  law  with  tbe  duty  ot 
making  surveys  of  the  vacant  and  nnappro-i 
prlated  lands,  and  with  the  duty  of  making 
a  record  of  sudi  surveys,  and  he  Is  not  aa-j 
th<Hlzed  by  law  to  make  a  surrey,  except 
when  a  warrant  has  been  ol>talned  from  tiiel 
county  court  which  authorizes  the  holder  t». 
make  an  awroprlation  ot  the  lands;  and,  ia 
the  absence  of  anytlilng  showing  to  the  co» 
trary,  it  must  be  presomed  tbat  tbe  surveyot 
did  his  duty,  and  tbat  be  did  not  make  any 
record  of  the  surv^  except  upon  valid  au- 
thority. This  view  la  not  contradictory  oj 
the  doctrine  announced  In  Mason  t.  Fusoi| 
171  Ky.  Ill,  186  S,  W.  891. 

[II]  Hence  upon  tbe  record  as  presented  U 
the  circuit  court  the  court  was  correct  In  ai 
suming  that  tbe  snrvey  of  Breeding  was  i 
valid  one,  but  tbe  court  was  in  error  in  bold 
ing  tbat  the  fact  of  the  survey  rendered  tb 
patent  to  Combs  v(dd,  and  for  tliat  reasa 
tliat  the  plaintiiTs'  cause  of  action  falH 
Tbe  court  should  have  i^bmltted  to  the  Jdi; 
the  issue  as  to  whether  the  deed  from  Bree^ 
ing  to  Combs  embraced  the  lands  in  dlsputi 
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and  If  the  Jury  found  that  snch  'was  a  fact, 
It  sbould  have  been  directed  to  find  for  tbe 
plaintUTs ;  otherwise  to  find  for  tbe  defendant 

(d)  l%e  contention  that  the  entries  nnder 
which  the  survey  was  made  upon  which  the 
patent  to  Combs  was  based  did  not  onbrace 
the  lands  In  dispute  has  no  merit,  so  far  as 
concerns  the  rights  of  the  i>artles  to  this  ac- 
tion. If  the  Breeding  survey  was  valid,  and 
the  sale  and  conveyance  of  Breeding  to  Oftmbs 
embiaced  the  lands  In  dispute,  as  the  adverse 
possession  by  Combs  for  the  statutory  period 
before  conveying  the  lands  to  plaintiff  vested 
hlrn  with  the  legal  title,  and,  further,  his 
patent  was  not  void  tf  the  facts  existed  as 
above  stated,  as  has  heretofore  been  shown. 
If  the  Breeding  survey  was  invalid,  then 
Breeding  had  nothing  to  convey  to  Combs, 
and  Combs  or  any  one  else  was  at  liberty  to 
appropriate  the  lands  in  dispute.  The  title 
of  plalntiffB  wonld,  in  that  case,  depend  up- 
on the  title  acquired  by  George  A.  COmbs  by 
virtue  of  his  patent.  The  lands  In  dispute 
were  not  inclosed  at  that  time,  nor  described 
by  a  marked  boundary,  and  tbe  possessltMi  «f 
Cbmbs  extended  only  to  tbe  bounds  of  his 
inclosure.  Conceding  that  the  warrant  from 
the  county  court  No.  4,  und^-  which  in  part 
it  appears  that  Combs  undertook  to  appro- 
prlato  the  lands  was  not  exhausted  by  pre- 
vious entries  under  It,  the  evidence  shows 
I  hat  an  entry  by  virtue  of  It  was  never  made 
upon  the  ia'nds  in  dispute.  The  entry  made 
by  Combs,  by  virtue  <rf  warrant  Na  IBS,  Is  so 
vague  and  uncertain  that  it  does  not  indi- 
cate to  any  one  that  It  includes  the  lands  In 
dispute.  The  entry  purports  to  appropriate 
lands  commencing  upon  the  ridge  and  ex- 
tending down  the  Enichom  to  a  point  below 
the  bam  of  Combs  in  a  direction  from  the 
beginning  point  away  from  the  disputed 
lands,  nor  is  it  possible  to  determine  whether 
tbe  lands  intended  to  be  appropriated  by  the 
entry  are  situated  to  the  eastward  or  west- 
ward of  the  Blkhorn.  Tbe  patent  recited 
that  the  lands  covered  by  It  were  appropriat- 
ed by  virtue  of  warrants  Nos.  4  and  163. 
Tbe  entry  by  virtue  ot  warrant  No.  163  was 
made  by  Obmbs,'  on  tbe  14tb  day  of  Febru- 
ary, 1870,  but  survey  was  not  made  until 
February  25,  1871,  as  tbe  record  of  the  sur- 
vey recites,  or  op  the  24th  day  of  March,  1871, 
as  tbe  patent  recites.  Previous  to  the  sur- 
vey made  by  Combs,  an  entry  was  made  ^y 
Fitzpatrick  upon  the  lands  in  controversy  on 
the  13th  day  of  February,  1871,  which  was 
thereafter,  surveyed' and  carried  into  grant 
by  a  patent  to  him  on  tbe  date  as  heretofore 
stated.  The  entry  made  by  Fitzpatrick  cov- 
ered and  appropriated  the  lands  in  contro- 
versy, if  they  had  not  theretofore  been  appro- 
priated by  Breeding. 

(1 2]  Hence  tbe  survey  made  by  Combs  and 
the  date  of  the  patent  granted  to  him  for  the 
lands  In  dispute  were  prior  to  the  survey 
made  for  Fitzpatrick,  and  the  patent  to  him. 


but  the  entry  of  Fitzpatrick  was  prior  to  the 
Combs  survey  and  patent,  as  It  does  not  ap- 
pear that  CMubs  made  any  entry  at  all,  up- 
on the  lands  In  controversy  under  which  bis 
survey  was  made  and  his  patent  granted. 
Th«i  the  proTlsi<HiB  of  Ky.  Btats.  |  4704, 
would  render  void  the  survey  and  patent  of 
Combs,  as  a  survey  or  patent  of  lands  which 
has  been  prevloneOy  entered  is  void.  Fitzpat- 
rick having  made  a  valid  entry,  on  the  13th 
day  of  February,  1871,  It  was  followed  by  a 
survey  of  his  eniiy,  on  the  10th  day  of  April, 
1871.  He  could  not  be  deprived  of  the 
bmefit  of  his  entry  by  a  subsequent  survey 
and  patent,  by  and  to  another,  when  the  land 
was  subject  to  entry  at  tbe  time  be  made  It. 

[13]  Unappropriated  lands  are  subject  to 
entry  if  they  have  not  been  previously  enter- 
ed, surveyed,  or  patented.  The  previous  en- 
try or  survey  must  l>e  a  Valid  one.  Collins- 
worth  V.  Bevens,  125  S.  W.  1060;  Stansber- 
ly's  Heirs  v.  Pc^e,  6  J.  J.  Marsh.  188;  Ma- 
son V.  Fuson,  171  Ky.  113,  186  S.  W.  801. 

[14]  An  entry  to  be  vaUd  as  against  a  sub- 
sequent locator,  must  give  the  situation  of 
tbe  land  It  calls  for  with  such  deflnlteness 
that  one  may,  with  reasonable  diligence,  be 
able  to  find  the  land  attempted  to  be  entered. 
Stephens  v.  Terry,  178  Ky.  135, 198  S.  W.  768, 
and  cases  there  cited. 

For'  the  reasons  alx>ve  stated,  the  Judg- 
ment is  reversed,  and  cause  remanded  for 
proceedings  not  inconsistent  'with  this  opin- 
ion. 


PRICB  et  al.  v.  MBADB  «t  al. 

(Court  of  Appeals  of  Kentucky.    Jan.  21,  1919.) 

1.  Dkeds  «=>211(4)— Undub  Infl'ukncb— Bv- 

IDBNCE. 

In  action  to  set  aside  three  deeds  on  tbe 
gronnd  of  mental  incapacity  and  undue  influ- 
ence, preponderance  of  evidence  heU  to  sustain 
decree  canceling  deeds. 

2.  Deeds  «=s>196(2)  —  FRAtro  —  Bttbden  op 
Pboov. 

In  action  to  set  aside  three  deeds  given  by 
deceased  to  his  wife  and  stepchildren,  the  bar- 
den  was  on  the  grantees  to  show  that  the  trans- 
actions out  of  which  the  deeds  came  were  fair. 

8.  Deeds  €=»72(3)  —  Undub  Infuiemce  — 
What  CoNsrrruTES. 
Where  there  exists  between  two  or  more 
persons  a  relation  of  confidence  and  trust  by 
which  one  exerts  an  influence  over  the  judg- 
ment of  the  other  to  such  an  extent  as  to  sub- 
vert the  latter's  will  and  independence,  a  con- 
veyance by  the  latter  to  the  former  will  be 
set  aside  as  fraudvdent  upon  seasonable  com- 
plaint. 

4.  Deeds  *=>106(3)— Undue  Influence— Pbe- 
bumftion. 
It  will  be  presumed  that  a  deed  was  ob- 
tained by  undue  influence,   where  the  grantor 
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was  In  feeble  health,  the  grantee  had  acquired 
a  dominating  influence  over  him,  and  the  deed 
was  inconaiatent  with  hia  oft-expresaed  inten- 
tionli  and  gave  the  grantee  a  great  advantage 
over  others  of  equal  kin  to  the  grantor. 

5.  Appeai.  and  I^bok  «s>1009(4>— Rxtoew— 
FiNDiNo.or  Fact. 
Court  oa  appeal  wiU  not  disturb  chancellor's 
finding  of  fact  unless  against  the  ireight  of  the 
eyidencSk 

Appeal  from  Circuit  Court,  Lawrence 
County. 

Action  by  Simon  Maxwell  Meade  and  otb^ 
era  against  Hercle  Price  and  others.  Judg- 
ment for  pl&intlflCs,  and  defendants  appeaL 
Affirmed. 

Wl  D.  O'Neal,  of  Louisa,  tdr  appellants, 
John  W.  Woods,  of  Ashland,  for  aiH>eUee8. 

SAMPSON,  J.  TTnde  Noab  Meade  on 
March  3,  1911,  executed  a  deed  to  his  wife, 
Mary  Elizabeth  Meade,  for  a  certain  part  of 
Ms  farm  containing  about  175  acres,  located 
near  Richardson,  Lawrence  county.  On  March 
17th  following,  he  executed  two  deeds  to  bis 
stefpsons,  Hercle  Price  and  Iney  Price,  for 
the  balance  of  said  boundary  of  land.  The 
consideration  recited  in  the  deed  to  his  wife 
was  loTe  and  affection;  In  the  deed  to  Iney 
Price  was  $18 ;  and  the  deed  to  Hercle  Price 
was  maintenance  and  support  for  Meade  and 
his  wile.  Herde  Price  and  Iney  Price  are 
sons  of  Mrs.  Mary  Elizabeth  Meade  by  a 
fooner  husband.  Unde  Noah  Meade  had 
been  married  twice.  By  his  first  wife  he  had 
several  children,  two  of  whom  survive  him 
and  another  who  left  children,  to  wit:  Simon 
Maxwell  Meade  and  Lordla  Alice  Meade, 
plaintiffs  herein.  Some  years  before  his 
death.  Uncle  Noah  conveyed  to  his  son  Mil- 
ton Meade  a  boundary  of  land  as  Milton's 
part  of  his  father's  estate.  He  gave  nothing 
whatever  to  his  daughter  Mrs.  Jane  Meade 
Bartlett,  nor  to  his  grandchildren  Simon 
Maxwell  Meade  and  Lydla  Alice  Meade. 
Noah  Meade  died  June,  1915,  and  this  action 
was  instituted  in  the  Lawrence  circuit  court 
in  February,  1916,  to  cancel  the  three  deeds 
above  mentioned  on  the  ground  that  Noah 
Meade,  at  the  time  of  their  execution  and 
delivery,  was  incapable  mentally  of  under- 
standing the  nature,  contents,  and  effect  of 
the  writings,  or  to  do  any  business,  and  that 
he  was  overreached  and  unduly  influenced 
by  the  grantees  in  the  execution  thereof.  Is- 
sue was  Joined,  and  the  plaintiffs  took  the 
deposition  of  18  witnesses,  while  the  defend- 
ants called  25  witnesses.  It  was  largely  a 
question  of  fact,  and  the  chancellor,  upon 
hearing,  decreed  a  cancellation  of  the  three 
deeds,  awarded  the  widow,  Mrs.  Mary  Eliza- 
beth Meade,  homestead  in  the  lands,  and  ad- 
judged the  cost  against  the  appellants. 


[1, 2]  The  only  questions  necessary  for  this 
court  to  consider  are  two  of  fact:  (1)  Was 
Noah  Meade  at  the  time  he  executed  the 
deeds,  March,  1911,  capable  mentally  of  un- 
derstanding and  appreciating  the  nature 
and  effect  of  the  Instruments  which  be  then 
signed  and  acknowledged?  If  he  was  not. 
then  the  chancellor  correctly  adjudged  a  can- 
cellation of  the  three  deeds;  but,  if  be  was 
mentally  able  to  understand  and  appreciate 
the  nature  and  effect  of  the  Instruments,  the 
court  was  in  error  In  decreeing  a  cancellation, 
unless  the  grantor  was  unduly  influenced  bf 
the  grantees,  or  some  one  of  them,  to  the  ex- 
tent that  his  free  agency  was  destroyed  and 
he  was  constrained  to  do  against  his  will  that 
which  he  would  not  otherwise  have  done. 
Noah  Meade  at  the  time  of  his  death  was 
past  80  years  of  age;  the  grantees,  Iney  and 
Uerde  Price,  were  vigorous  young  men ;  the 
widow  was  some  20  years  younger  than  her 
husband.  The  grantor  was  about  77  years  of 
age  at  the  time  of  the  making  of  the  deeds. 
was  in  feeble  and  dedlning  health,  and  ap- 
Iieared  to  be  suffering  from  s^iility. 

This  court  has  continuously  followed  the 
rule  that  the  burden,  in  cases  like  this,  is 
upon  the  grantee  to  show  that  the  transac- 
tion out  of  whldi  the  deed  came  was  fair  and 
free  fl-om  fraud  and  undue  influence,  and 
that  the  deed  was  not  obtained  by  improper 
methods.  Gross  v.  Conrtley,  161  Ky.  152,  170 
S.  Wl  000.  Tbe  substance  of  the  evidence 
Introduced  by  plaintiffs  below  is  to  the  effect 
that  the  mind  of  Noah  Meade  began  to  fal! 
perceptibly  in  the  autumn  of  1910,  and  that  it 
grew  steadily  worse  until  fals  death.  His 
physical  condition  was  also  bed  in  the  Call 
and  winter  of  1010-11.  Many  witnesses 
state  that  they  saw  and  talked  with  Meade 
shortly  before  and  near  the  time  of  the  ex- 
ecution of  the  deedB,  and  that  it  was  their 
opinion,  from  his  acts,  conversation,  and  gen- 
eral demeanor,  that  he  was  of  unsound  mind 
and  Incapable  of  understanding  the  nature 
and  effect  of  the  deeds  whidi  he  made  in 
March.  He  would  wander  away  from  the 
house  without  his  hat  or  other  clothing  in 
bad  weather,  and  the  family  would  have  to 
bring  him  back.  He  claimed  large  boundarIe> 
of  land  to  which  he  never  had  title  or  color 
in  fact;  proposed  to  erect  a  mill  on  a  little 
brook  which  went  dry  early  each  summer: 
was  unable  to  feed  himself  at  the  table  or  to 
dress  himself.  On  one  occasion  he  put  bis 
waistcoat  over  his  topcoat  and  w<ent  out  in 
the  rain,  bareheaded.  On  several  occasions  he 
exposed  his  person  along  the  public  highway. 
On  the  morning  of  the  day  on  which  some  of 
the  deeds  were  made,  he  was  seen  by  a  nelgli- 
bor  to  go  out  into  the  yard  in  front  of  the 
house  barefooted  In  hia  underdrawers  with 
his  trousers  on  his  arm,  and  go  around  the 
house,  and  this  in  cold  weather,  and  a  mem- 
ber of  the  family  came  out  and  took  him  In. 
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His  converaatlon  vaa  tmnatnral,  and  his 
eyes  and  general  appearance  differed  from 
what  It  had  beoi  a  short  time  before.  A  local 
physician,  vrho  attended  Uncle  Noah  about 
the  time  of  the  execution  of  the  deeds,  found 
blm  in  a  weak  physical  condition  and  a  foggy 
and  deranged  mental  state.  The  grantor  had 
said  upon  one  or  more  occasions  that  the 
Price  boys  wanted  him  to  deed  them  his  land, 
but  that  be  was  not  going  to  do  It;  that  he 
did  not  Intend  for  them  to  hare  his  land; 
he  was  childlike  In  his  submission  to  the 
wishes  and  demands  of  the  grantees;  they 
seemed  to  have  complete  dominion  over  him. 

For  the  appellants  It  was  shown  in  evi- 
dence that  the  grantees,  Herde  and  Iney 
Price,  were  kind  and  good  to  the  grantor; 
that  they  liyed  with  him  and  that  he  loved 
them ;  that  he  was  a  man  of  good  sense  and 
judgment  and  that  he  did  not  suffer  from 
mental  derangement  or  senility;  that  his 
conversation  was  sensible  and  his  acts  rea- 
sonable;  that  he  desired  his  wife  and  step- 
sons to  have  the  property  because  tliey  lived 
with  him  and  provided  for  blm ;  that  be  exe- 
cuted the  deeds  freely  and  voluntarily  with- 
out suggestion  or  Importunity  on  the  part  of 
the  grantees,  or  any  one  of  them;  that,  while 
he  was  old  and  feeble  physically,  his  mental 
condition  continued  good  until  very  Jiear  his 
death  and  for  some  time  after  the  execution 
of  the  deeds;  that  the  consideration  given 
by  Herde  Price  for  his  tract  of  land  was 
entirely  adequate,  be  agredUig  to  take  care 
of  and  provide  for  the  grantor  and  his  wife 
during  the  remainder  of  their  lives,  and  that 
be  bad  done  so ;  that  the  oonsideraJUom  given 
by  Iney  Price  for  the  tract  deeded  to  blm 
was  sufficient  in  view  of  all  the  circumstanc- 
es, and  that  the  tract  deeded  to  the  wife  was 
no  more  than  she  was  reasonably  entitled  to 
as  homestead  or  dower;  that  the  children 
and  grandchildren  of  the  grantor  seldom 
visited  blm,  and  did  not  provide  for  bis  needs 
or  attend  blm  in  his  last  sickness. 

The  grantees  were  in  the  home  and  with 
and  around  the  grantor  almost  constantly  at 
the  time  of  the  execution  of  the  deeds  and 
for  some  years  previous  thereto.  He  was 
fast  falling  In  health  at  the  time  in  question, 
and  many  of  his  neighbors  observed  that  bis 
mind  was  flighty,  roving,  and  unsettled  along 
about  the  time  and  before  the  deeds  were 
made.  It  may  be  that  Noah  Meade  was  not 
so  feeble  in  mind  as  to  have  been  unable  to 
understand  and  appreciate  the  nature  and 
effect  of  the  deeds  at  the  time  he  made  and 
delivered  them,  but  it  can  scarcely  be  doubt- 
ed that  he  was  under  the  supervision,  do- 
minion, and  control  of  the  three  grantees 
and  their  friends  and  relatives.  A  man  at 
bis  age  in  feeble  health  was  in  no  condition  to 
withstand  the  overtures  of  kind  and  design- 
ing itersoos,  much  less  that  of  those  who 
lived  in  the  same  bouse  with  him  and  in  a 
measure  supplied  bis  wants  and  took  care  of 


him.  It  may  be  said.  In  answer  to  the  con- 
tention that  Herde  Ptioe  provided  means  of 
support  for  the  grantor  and  his  wife,  that  the 
farm  was  suffldently  large  and  productive  to 
have  rendered  a  living  for  the  two  old  people, 
and  aside  from  this  Noah  Meade  was  a  pen- 
sioner and  recdved  from  the  government  a 
check  every  tbree^  months  which.  If  judidous- 
ly  employed,  was  suffident  to  have  supplied 
him  and  bis  wife  with  all  or  nearly  all  of  the 
necessities  whldi  they  could  not  have  real- 
ized from  their  farm.  True,  the  widow  and 
her  sons  ministered  to  the  wants  of  Noah 
Meade  during  his  sickness  and  declining 
days;  but  it  is  also  in  evidence  that  he  took 
care  of  and  supported  the  boys  when  they 
were  young  and  unable  to  take  care  of  them- 
selves, and  it  was  no  more  than  their  duty  to 
have  rendered  blm  like  assistance  when  the 
inflrmlty  of  years  made  it  Impossible  for  him 
to  take  care  of  himself. 

[S,  4]  Where  there  exists  between  two  or 
more  persons  a  relation  of  confidence  and 
trust,  by  which  one  exerts  an  Influence  over 
the  Judgment  of  the  other  to  such  an  extent 
as  to  subvert  the  latter's  will  and  independ- 
ence, a  conveyance  by  the  latter  to  the  for' 
mer  will  be  set  aside  as  fraudulent  upon  sea  ■ 
sonable  complaint  Hoeb  v.  Mascblnot,  14U 
Ky.  830,  131  S.  W.  28.  It  will  be  presumed 
that  a  deed  was  obtained  by  undue  in- 
fluence where  the  grantor  was  in  feeble 
health,  ttae  grantee  had  acquired  a  dominat- 
ing Influence  over  him,  the  deed  was  incon- 
sistent with  his  oft-e:Q)ree8ed  intentions,  and 
gave  the  grantees  a  great  advantage  over 
others  of  equal  kin  to  grantor.  Halt  v. 
Orme,  146  Ky.  467,  142  S.  W.  1077. 

[f]  The  law  looks  with  a  jealous  and  in- 
quiring eye  on  a  deed  made  by  ap  old  and 
infirm  i)erson  to  a  young  relative  or  assod- 
ate  for  Inadequate  consideration,  where  the 
grantee  has  opportunity  to  Influence  the  mind 
of  the  grantor,  espedally  where  no  reason- 
able provision  has  been  made  by  the  grantor 
for  bis  own  clilldren  or  nearest  blood  rela- 
tion. There  can  be  little  or  no  doubt  thai 
Noah  Meade  began  to  fall  in  mind  as  early 
as  October,  1910.  He  felt  more  or  less  de- 
pendent upon  the  grantees  from  that  time  on 
He  was  easily  persuaded,  Impressed,  and 
controlled.  The  grantees  must  have  realized 
that  bis  health  was  declining,  else  they  would 
not  have  hastened  to  procure  deeds  from  him 
for  his  land.  The  chancellor  had  all  the 
fads -before  him;  wdghed  them,  no  doubt, 
wltb  care.  Perhaps  be  enjoyed  a  personal  ac- 
quaintance with  the  witnesses,  and,  by  the 
aid  of  all  these  lights  upon  a  consideration  of 
the  whole  case,  decreed  a  cancellation  of  the 
three  deeds,  and  we,  after  careful  examina- 
tion of  the  record,  quite  agree  with  him  in 
his  conclusions.  While  we  are  constrained 
to  the  view  that  the  Judgment  is  sustained  by 
a  preponderance  of  the  evidence,  yet,  if  it 
were  otherwise,  we  would  not  be  authorized 
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to  disturb  tbe  Judgment,  unless  it  was  sgalajt 
the  weight  of  tbe  evidence. 
Judgment  affirmed. 


WARREN  on.  &  GAS  CO.  et  •!.  ▼.  OILLIAM. 

(Court  of  Appeals  of  Kentucky.    Jan.  21, 1910.) 

1.  Mines  and  Minebai.8^=>78(1)  —  Lease — 
Unbeasonabix  Dei^t  in  Pebtobicance. 

Under  lease  providing  that  lessor  should 
have  royalty  of  one-eightib  of  all  oil  produced 
and  that  lesaee  should  begin  a  well  within  one 
year  or  pay  26  cents  an  acre  for  each  addition- 
al year  such  beginning  was  delayed,  the  main 
consideration  was  the  royalty  and  development 
of  the  property,  and  lessee  could  not  refuse 
to  begin  development  for  an  unreasonable  length 
of  time  and  extend  lease  by  payment  of  nominal 
rent 

2.  Mines  and   Minkralb  «=»78(3)  —  Fobfei- 
tubb  of  Ljbase— Notice. 

While  agreed  royalty  of  one-eighth  of  oil 
produced  and  development  of  property  was 
main  consideration  for  lease,  lessor  could  not 
forfeit  lease  for  nondevelopment  without  noti- 
fying lessee  that  he  would  no  longer  accept  an- 
nual rentals  provided  for  each  year  after  first 
that  development  was  delayed. 

3.  Mines  and  Minebals  «=»78(2)  —  FoBrai- 

TUKB  OF  LXASK — NONFATICENT  OF  RBMT. 

-  Under  oil  lease  providing  that  lessee  was 
to  begin  a  well  within  one  year  or  pay  26 
cents  an  acre  for  each  additional  year,  where 
such  beginning  was  delayed,  the  tender  of  the 
rental  for  the  second  year  before  the  end  of 
that  year  was  sufficient  to  avoid  forfeiture  for 
failure  to  pay  rent. 

4.  Mines  and  Minerals  4=381— Subse^oent 
Lease— Rights  of  Lessee. 

Defendants,  subsequent  lessees,  who  had  ac- 
tual and  constructive  notice  of  plaintiff's  valid 
lease  which  was  in  force,  acquired  no  rights  as 
against  plaintiff,  and  chancellor  properly  ad- 
judged that  plaintiff  had  right  to  have  title 
quieted  as  against  defendants  and  to  have  them 
enjoined  from  interfering  with  his  right  to  en- 
ter on  land  and  remove  the  oil. 

Appeal  from  CSrcolt  Court,  Allen  County. 

Suit  by  W.  D.  Oilliam  against  the  Warroi 
Oil  &  Gas  Company  and  another.  Judgment 
for  plalntiir,  and  defendants  appeaL  Af- 
firmed. 

Sims,  Rodes  &  Sims,  of  Bowling  Green, 
for  appellants. 

Noel  F.  Harper  and  Gilliam  &  OiUlam,  all 
of  ScottsvlUe,  for  appellee. 

OLAT,  C.  On  February  29,  1918,  Festus 
Stark  executed  to  Rupert  Huntsman  a  lease 
on  30  acres  of  land  located  In  Allen  county, 
for  the  sole  purpose  of  mining  and  operating 
for  oil  and  gas  therein.    The  consideration 


was  75  cents  cash  and  tbe  covenants  and 
agreements  contained  in  the  lease.  The  term 
was  five  years  and  as  long  thereafter  as  oil 
or  gas  was  produced  by  the  lessee,  bis  suc- 
cessors or  assigns.  The  agreed  royalty  was 
one-eighth  of  all  oil  produced  and  saved  from 
the  leased  premises. 

Tbe  material  provisions  of  the  lease  are  a» 
follows: 

"The  party  of  tlie  second  part  agrees  to  be- 
gin a  well  on  said  premises  within  one  year 
from  the  date  hereof,  or  pay  at  the  rate  of 
25^  an  acre  per  year  for  eadi  additional  year 
such  beginning  is  delayed  from  the  time  above 
mentiohed  for  the  beginning  of  such  well  until 
a  well  is  commenced.  The  above  rental  shall 
be  paid  to  the  parties  of  the  first  part  in  per- 
son or  by  check  to  their  order,  deposited  in 
the  F.  O.  by  registered  letter  to  their  address 
at  Settle,  Ky^  or  deposited  or  mailed  to  their 
credit  in  tbe  First  National  Bank  at  Scottsville, 
Ky.;  and  it  is  agreed  that  the  beginning  of  said 
well  shall  be  and  operate  as  a  full  liquidation 
of  all  rental  under  this  provision  during  tbe  re- 
mainder of  the  term  of  lease. 

"It  is  agreed  that  unless  said  well  is  com- 
pleted or  the  rental  paid  as  hereinbefore  stipu- 
lated, tliis  lease  shall  be  and  become  null  and 
void  and  of  no  further  force  and  effect." 

On  March  4,  1916,  Huntsman  assigned  tbe 
lease  to  W.  D.  Gilliam,  who  la  now  the  own- 
er thereof.  The  lease  was  recorded  In  the 
Allen  county  clerk's  office  on  October  27, 1917. 

On  December  19,  1917,  Stark  executed  an- 
other lease  to  the  Warren  Oil  &  Gas  Com- 
pany. Prior  to  tbe  execntion  of  the  latter 
lease,  Stark  bad  requested  Gilliam  to  pay 
the  stipulated  rental.  Gilliam  took  the  posi- 
tion that  the  rental  was  not  due.  However, 
on  February  23,  1918,  and  before  the  second 
year  of  the  lease  had  expired,  Gilliam  sent 
bis  check  to  Stark  for  $7.90,  the  amount  of 
the  agreed  rental  for  the  year  1917,  which 
sum  Stark  refused  to  acc^)t  on  the  sole 
groimd  that  he  had  leased  tbe  oil  and  gas 
privileges  to  the  Warren  Oil  &  Gas  Com- 
pany. The  latter  company  had  botti  con- 
structive and  actual  notice  of  the  prior  lease 
to  Gilliam. 

This  suit  was  brought  by  Gilliam  against 
the  Warren  Oil  &  Gas  Company  and  Stark 
to  quiet  his  tlUe  to  the  lease  whidi  he  own- 
ed, and  to  enjoin  the  defendants  from  enter- 
ing on  the  Itmd  and  interfering  with  his 
rights.  The  latter  defended  <m  the  ground 
that  Gilliam's  lease  had  been  forfeited,  not 
only  becanse  be  failed  to  develop  the  prop- 
erty, but  because  he  failed  to  pay  the  stipu- 
lated rental  In  advance.  On  final  hearing 
Gllllara  was  granted  the  relief  prayed  for, 
and  the  defendants  appeal. 

[1]  It  will  be  observed  that  the  lease  in 
question  provides  that  tbe  lessee  was  to  be- 
gin a  well  on  the  premises  within  one  year 
from  the  date  of  the  lease,  or  pay  at  the  rate 
of  26  cents  an  acre  per  year  fm-  eadi  addi- 
tional year  such  beginning  was  delayed.    In 
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construing  sach  leases,  we  have  taken  the  po- 
sition that  the  main  consideration  Is  the  de- 
relopmoit  of  the  property  and  the  payment 
of  the  royalty,  and  that  the  lessee  cannot.  In 
opposition  to  the  wishes  of  the  lessor,  refuse 
to  begin  the  development  of  the  property  for 
an  unreasonable  time,  and  extend  the  lease 
Indefinitely  by  the  payment  of  a  mere  nom- 
inal rent.  Monarch  Oil,  Gas  &  Coal  Co.  v. 
nichardson,  124  Ky.  602,  99  S.  W.  868,  30 
Ky.  Law  tiep.  824;  Dlnsmoor  v.  Combs,  177 
Ky.  470,  198  S.  W.  59. 

[I]  However,  the  right  of  the  lessor  to 
forfeit  the  lease  for  nondevelopment  cannot 
be  erf>ltrarlly  exercised.  He  mast  first  noti- 
fy the  lessee  that  he  will  no  longer  accept 
the  annual  rentals  and  permit  his  land  to 
remain  Idle  and  nndeveloped,  bnt  will  re- 
quire the  lessee  to  ezecnte  the  contract  ac- 
cording to  the  Intention  of  the  parties  by  be- 
ginning its  development  in  good  faith,  and 
if,  after  such  notice  and  demand,  the  lessee 
does  not  begin  the  development  within  a  rea- 
sonable time,  the  lessor  may  then  have  the 
lease  forfeited.  Monarch  OU,  Gas  &  Coal 
Co.  T.  Richardson,  supra.  Here,  the  lessor 
did  not,  at  any  time,  demand  that  the  lessee 
begin  operations  and  give  him  a  reasonable 
opportunity  to  do  so.  That  being  true,  there 
Is  no  basis  for  the  contention  that  the  lease 
in  question  was  forfeited  because  of  the  les- 
see's failure  to  begin  operations. 

[3]  Equally  without  merit  is  the  conten- 
tion that  the  lease  in  questUw  was  forfeited 
because  of  the  lessee's  failure  to  pay  the  stip- 
ulated rental  in  advance.  Under  the  lease  in 
question,  the  stipulated  rental  was  not  pay- 
able for  the  first  year,  but  only  for  each  ad- 
ditional year  the  beginning  of  operations 
was  delayed.  There  is  notliing  in  the  con- 
tract from  which  it  can  be  Inferred  ttiat  the' 
rental  was  payable  in  advance.  In  cm- 
struing  a  similar  lease  in  the  case  of  Dix 
Ulver  Baiytes  Co.  v.  Pence,  123  S.  W.  263, 
we  held  that,  where  no  operaticms  were  com- 
menced during  the  second  year,  the  stipu- 
lated rental  was  not  due  until  the  end  of 
that  year.  That  being  true,  the  tender  of 
the  rental  for  the  sec(»id  year  before  the  end 
of  that  year.  In  the  manner  provided  by  the 
contract,  was  sufficient  to  avoid  a  forfeiture. 

[4]  Since  plaintUT's  lease  was  valid  and 
in  force,  it  necessarily  follows  that  defend- 
ants, who  had  both  actual  and  constructive 
notice  of  plaintiff's  lease,  acquired  no  rights 
under  their  lease  as  against  plaintiff.  Hence 
the  diancellor  properly  adjudged  that  plain- 
tiff had  the  right  to  have  his  title  to  the  oil 
and  gas  under  the  leased  land  quieted  as 
against  the  defendants  and  to  have  them  en- 
joined from  Interfering  with  his  rlj^t  to 
enter  on  the  land  and  remove  the  oil.  Kahle 
V.  Crown  Oil  Co.,  180  Ind.  131,  100  N.  B.  681. 

Judgment  afilrmed. 


CROWE  V.  COMMONWEALTH. 
(Oonrt  of  Appeals  of  Kentnclcy.    Jan.  21, 1919.) 

1.  BUBOI^RT  «=>41(1)  —  EVIDBRCB  —  Stjm- 
CIENCT. 

In  a  prosecution  for  burglary,  where  defend- 
ant claimed  an  alibi,  evidence  ^eld  to  sustain  a 
verdict  of  guilty. 

2.  Cbiminai,  La.w  <=>374—Etidkncb— Other 
Offxnsks. 

In  a  prosecution  for  burglary,  it  was  not 
error,  as  seeking  to  prove  other  offenses,  to  ask 
a  witness  where  she  lived,  how  long  she  had 
lived  there,  and  if  her  father  lived  there,  and 
whether  she  had  seen  defendant  before,  in  the 
absence  of  any  showing  that  the  Jury  knefw  the 
intent  to  makt  snch  proof. 

8.  Cbiminai,  Law  «=7S0(9)— Misconduct  or 
GovNSBi/— OuBK  or  Ebrob. 
In  a  bnrglary  prosecution,  a  statement  by 
the  prosecnting  attorney  that  "I  believe  that 
this  robbery  was  ddlberately  planned"  by  de- 
fendants was  not  reversible  error,  as  expressing 
the  prosecuting  attorney's  individual  opinion, 
when  he  Immediately  corrected  it  by  saying  be 
believed  such  tacts  could  be  inferred  from  the 
testimony,  and  in  view  of  cautionary  instruc- 
tions. 

Appeal  from  Circuit  Court,  Kenton  County, 
Criminal,  Common  Law  and  Equity  Division. 

lobn  Crowe  was  convicted  of  burglary,  aft- 
er a  Beverance,  and  he  appeals.    Affirmed. 

John  B.  O'Neal,  of  Covington,  for  appel- 
lant. 

Stephens  L.  Blakely,  of  Covington,  Otitis. 
H.  Mbrris,  Atty.  Gen.,  and  Orerton  Hogan, 
Asst.  Atty.  Gen.,  for  the  Commonwealth. 

SAMPSON,  J.  In  June,  1917,  John  Orowe 
and  Fred  Crowe,  brothers,  were  Jointly  in- 
dicted in  the  Kenton  drcnit  court  for  the 
crime  of  "feloniously  breaking  and  entering 
in  the  dwelling  house  of  another,  with  intent 
to  steal  therefrom,  and  unlawfully  and  felo- 
niously taking,  stealing,  and  carrying  away 
therefrom  articles  of  value."  Defendants 
moved  for  a  severance  of  trial,  and  the  com- 
monwealth "elected  to  try  J<rim  Crowe  first. 
After  several  continuances,  and  various  pre- 
liminary motions,  a  Jury  was  impaneled,  and 
after  hearing  the  evidence,  instructions  of 
the  court,  and  argument  of  counsel,  returned 
the  following  verdict: 

"We,  the  jury,  find  the  within  named  John 
Crowe,  defendant  herein,  is  guilty  as  charged  in 
this  indictment,  and  fix  his  penalty  at  five  (5) 
years  in  the  penitentiary." 

Judgment  was  entered  on  the  verdict,  and 
Crowe  prosecutes  this  appeaL 

Appellant  urges  a  reversal  of  the  Judg- 
ment on  three  groimds  only:  (1)  The  verdict 
was  flagrantly  against  the  evidence;   (2)  the 


4=>For  other  cues  aee  Mm*  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digest*  and  Indexes 


Digitized  by 


Google 


700 


207  SOUTHWESTERN  REPORTEB 


(Kj. 


court  permitted  the  Introduction  of  Improper 
and  prejudicial  evidence  over  the  objection 
of  appellant;  (3)  the  attorney  for  the  com- 
monwealth In  his  closing  argument  to  the 
Jury  was  grullty  of  misconduct  prejudicial  to 
the  rights  of  the  defendant,  to  which  timely 
objection  was  made. 

The  defendants  are  charged  with  burglar- 
izing the  house  of  Mrs.  Pleper,  on  Greenup 
street,  in  the  city  of  Covington,  on  the  night 
of  March  8,  1917,  .and  stealing  and  taking 
away  a  set  of  diamond  earrings,  of  the  val- 
ue of  $1,000,  a  small  diamond  pin,  and  a 
pocketbook  containing  $39  In  cash.  Mrs.  Ple- 
per was  an  Invalid,  and  had  living  with  her 
three  daughters  and  two  sons.  Joe  Pleper, 
one  of  the  sons,  was  sick  of  pneumonia ;  the 
other  son,  Edd  Pleper,  was  attending  to  busi- 
ness and  was  out  of  the  house  at  the  time 
the  burglars  entered  it;  the  burglary  oc- 
curred about  12:20  or  12:30  in  the  morning; 
the  family  was  sleepiog  upstairs;  the  four 
bedrooms  were  aU  entered  from  a  liaU  in 
which  a  gas  light  was  kept  burning  eadi 
night;  the  doors  were  close  together;  the 
sick  son  was  awakened  by  a  noise  at  his 
door,  and  upon  looking  he  saw  the  door  open 
and  a  man  enter;  the  gas  light  had  been 
turned  out;  the  burglar  had  a  flash  light; 
when  the  sick  young  man  inquired  wlio  it 
was,  the  burglar  threw  a  light  in  his  face 
and  covered  him  with  a  pistol,  demanding 
that  he  lie  down  and  keep  quiet.  This  he 
did;  about  the  same  time  another  burglar 
entered  the  room  with  a  flash  light,  search- 
ing the  drawers  of  the  dresser  and  other  se- 
cret places  for  valuables.  While  this  was 
going  on,  «»e  of  the  daughters  in  another 
room,  having  heard  a  commotion  In  her 
brother's  room,  came  in  suddenly  and  was 
caught  in  the  arms  of  one  of  the  burglars, 
who  made  her  Ue  down  on  the  floor.  In  the 
meantime  the  first  burglar  bad  continued  to 
cover  the  young  man  in  bed  with  his  pistol 
and  light  One  of  the  other  sisters,  hearing 
a  dcAbb  and  observing  that  the  gas  light  had 
been  exttagulshed  in  the  hall,  arose  and  re- 
lighted the  gas.  This  enabled  the  sick  son 
to  see  the  features  of  one  of  the  burglars, 
whom  l>e  afterwards  identified  as  Fred 
Crowfe  The  other  burglar,  having  entered 
the  room  of  the  mother,  required  her  to  keep 
quiet  while  he  searched  the  dresser  for  val- 
uables; and  while  he  was  engaged  in  this 
Miss  FU>r&  Pleper  ran  into  the  room,  and 
the  burglar,  observing  she  had  earrings,  re- 
quired her  to  He  down  while  he  took  the  ear- 
rings from  her  ears.  This,  of  course,  creat- 
ed more  or  less  commotion,  and  the  other 
son,  Edd  Pleper,  entering  the  hall  below  and 
hearing  a  noise  in  his  mother's  ro<nn,  ran 
up  to  see  what  was  the  matter,  only  to  be 
backed  out  of  the  room  into  the  hall  by  a 
burglar  pointing  a  light  and  pistol  in  his 
face.  He  was  required  to  He  down  on  the 
floor  while  the  burglar  went  through  his 


pocketa,  relieving  bim  of  his  pockethook, 
mon(gr,  and  some  papers.  The  burglars  weie 
not  masked,  but  were  well-dressed  young 
men.  During  the  Interval  between  the  ap- 
pearance and  departure  of  the  burglars,  sev- 
eral members  of  the  Pleper  family  obtained 
close  and  plain  views  of  the  second  burglar, 
whom  they  later  identified  as  John  Crowe. 
No  membo-  of  the  Pleper  family  appears  to 
have  known  the  Crowe  boys  before  the  night 
of  the  burglary.  The  burglars  made  thdr 
escape,  and  while  they  were  doing  this  Joe 
Pleper,  the  sick  man,  caUed  the  police  de- 
partment and  notified  them  of  the  occurrence. 
Soma  ten  days  later  the  defendants  were 
arrested  upon  the  charge. 

The  defense  is  an  alibi.  John  Orowe  claims 
he  did  not  even  know  where  the  Piepers  liv- 
ed ;  tliat  he  was  at  Germania  Hall,  in  Cov- 
ington, on  the  night  of  the  burglary,  with  a 
party  of  friends,  by  whom  be  proves  his 
whereabouts.  He  says  Germania  Hall  did 
not  close  until  12  o'clock  that  night;  that 
be  was  in  the  ball  at  the  time  it  closed; 
that  be  immediatdy  went  with  a  lady  friend 
to  a  restaurant,  where  be  ordered  a  Inndb 
and  sat  for  some  30  minutes;  thereafter  be 
and  the  friend  walked  down  to  the  Coving- 
ton end  of  the  suspension  bridge,  whlcb 
crosses  the  Ohio  river,  and  waited  at  the 
bridge  for  a  party  who  bad  promised  to  meet 
them,  and  then  walked  back  to  a  restaurant 
which  he  named,  and  there  loafed  a  while 
up  until  2  o'clock  in  the  morning.  As  the 
burglary  happened  about  12:30  o'clock  st 
night,  it  is  th«  contention  of  counsel  for 
Crowe  that  it  was  a  physical  Impossibility 
for  the  accused  to  have  been  at  the  Pleper 
home,  which  was  at  least  one  mile  distant 
from  Germania  Hall  and  the  places  men- 
tioned. 

[1]  lae  commonwealth  contends  that  the 
aUbi  Is  pure  Action ;  that  the  witnesses  in- 
troduced by  appellant  to  sustain  the  alibi 
are  mistaken  about  the  night  ui)on  which 
Crowe  was  at  Germania  Hall  and  walked 
down  to  the  bridge  and  other  places  about 
which  he  testified.  To  sustain  the  charge  to 
the  indictment,  the  commonwealth  introduc- 
ed Edd  Pleper,  from  whom  the  pocketbook 
and  money  were  taken,  bis  sisters.  Flora 
Pleper  and  Agnes  Pleper,  all  of  whom  posi- 
tively Identified  Jolm  Crowe  as  the  man  trho 
entered  their  room  on  the  night  in  question 
and  took  the  diamond  earrings  and  money. 
Joe  Pleper  was  also  introduced,  who  testi- 
fied concerning  the  burglary  and  the  aw)f«i^ 
ance  of  the  burglars,  and  who  identified 
Fred  Crowe,  the  brother  of  John,  as  one  of 
the  men.  Fred  Crowe  was  also  shon-n  to 
have  been  at  Crormanla  Hall  at  the  same 
time  John  claims  to  have  been  there.  While 
there  are  a  number  of  wltaesaes  who  testified 
to  facts  In  corroboration  of  John  Crowe  and 
in  support  of  his  alibi,  some  of  tb«n  are  of 
very  questionable  character;    others,  good 
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people  The  evidence  for  the  commonwealth 
is  direct,  certain,  and  convincing,  and  leaves 
no  doubt  that  John  Crowe  was  one  of  the 
burglars  who  entered  the  house  on  the  night 
In  question.  ^Tlie  Jury  was  the  Judge  of  the 
facts,  and  was  thoroughly  Justified,  under 
the  evidence.  In  returning  a  verdict  of  guilty. 
[2]  2.  It  is  next  complained  that  Improper 
and  prejudicial  evidence  was  Introduced  by 
the  commonwealth,  over  the  objection  of  the 
defendant  This  objection  is  based  upon  the 
commonwealth's  attorney  calling  Margaret 
Koch  and  her  father,  Rofus  Koch,  who  were 
asked  the  following  questions: 

"Q.  Please  atate  your  name.  A.  Margarvt 
Koch. 

"Q.  Where  do  you  live?  A.  M  the  southeast 
comer  of  Pleasant  and  Qreenup  streets,  Coving- 
ton, Ky. 

"Q.  How  Imig  have  yon  lived  there?  A. 
Eight  years  in  April. 

"Q.  Does  your  father  live  tiiere?    A.  Tes,  afar. 

"Q.  I  wUl  ask  yoa  to  look  at  John  and  VnA 
Crowe,  and  state  if  you  have  ever  seen  either 
one  of  them  before.  (Objection  by  defendant. 
Objection  sustained.    Commonwealth  avows.)" 

These,  in  substance,  were  the  only  ques- 
tions propounded  to  either  of  the  witnesses; 
they  gave  no  other  evidence.  The  questions 
asked  tbem,  and  the  answers  which'  they 
gave,  might  properly  have  been  asked  and 
received  from  any  other  witness  introduced 
on  either  side  without  prejudicial  error.  But 
the  attorney  for  appellants  urges  that  the 
commoawealth's  attorney  had  some  ulterior 
motive  in  his  mind,  and  was  attempting  to 
and  Intending  to  elldt  answers  from  the 
witnesses,  whldi  would  have  been  incompe- 
tent. 

It  is  insisted  that  the  attorney  for  the 
commonwealth  was  endeavoring  to  get  be- 
fore the  jury  evidence  of  other  crimes  com- 
mitted by  the  defendant;  that  appellant's 
character  was  not  good;  that  this,  in  some 
nnknown  and  mysterious  manner,  was  com- 
municated to  the  Jury,  and  had  a  prejudicial 
effect  upon  the  rights  of  the  defendant  at 
the  trial.  From  the  avowals  we  are  con- 
vinced Uiat  the  evidence  which  the  attorney 
for  the  commonwealth  Intended  to  introduce 
by  the  witnesses  would  have  been  incompe- 
tent upon  the  trial.  Nevertheless  we  are 
quite  unable  to  see  In  what  way  the  rights 
of  defendant  were  prejudiced  by  the  asking 
of  such  Innocent  questions  as  quoted  above. 
We  are  not  to  presume  that  the  Jury  was 
Influenced  In  its  verdict  by  the  questions 
alone,  nor  that  the  commonwealth's  attorney 
or  the  trial  Judge  entertained  sinister  mo- 
tives in  offering  and  allowing  the  witnesses 
to  appear.  While  It  would  not  have  been 
competent  for  the  commonwealth  to  have 
introduced  evidence  of  other  crimes  by  the 
defendant,  the  calling  of  a  witness  and  pro- 
pounding questions  concerning  his  name,  res- 
idence, etc,  followed  by  the  question,  "Have 


you  ever  seen  either  of  the  defendants  be- 
fore?" could  not  have  indicated  to  the  Jury, 
or  to  others,  that  the  witness  had  upon  a 
former  occasion  seen  the  defendant  commit- 
ting another  crime. 

Several  very  similar  questions  were  jwo- 
pounded  to  other  witnesses  upon  the  trial, 
to  which  no  objection  was  made,  or  conld 
reasonably  have  been  made.  Occult  power 
alone  on  flie  part  of  the  Jury  could  have 
transmitted  to  them  knowledge  of  the  fact 
that  the  commonwealth's  attorney  desired  to 
prove  the  commissioD  of  other  crimes.  The 
court  properly  sustained  the  objection  to  the 
questions  and  excluded  the  evidence,  but  we 
cannot  agree  with  counsel  fbr  appellant  that 
the  evidence  heard  was  prejudicial  to  the 
rl^ts  of  the  defendant 

[I]  3.  The  argument  made  by  con^on- 
wealQi's  attorney,  of  which  complaint  Is 
made,  is  largely  copied  in  the  record.  This 
court  has  held  It  reversible  error  for  the 
prosecuting  attorney,  in  argument  before  the 
Jury,  to  declare  his  individual  opinion  or  be- 
lief of  the  guilt  of  <the  defendant  not  ex- 
pressly stated  to  t>e  based  upon  the  evi- 
dence. Howard  v.  Commonwealth,  110  Ky. 
366,  61  S.  W.  TSe,  22  Ky.  Law  Rep.  1845. 
The  first  statement  made  by  the  prosecut- 
ing attorney,  of  whldi  complaint  is  made,  la: 

"I  believe  that  this  robbery  was  deliberately 
planned  by  Fred  Crowe  and  John  Crowe." 

To  this  statement  objection  was  made,  and 
the  court  said  to- counsel  and  the  Jury: 

"The  court  states  to  the  jury  that  the  attor- 
ney for  the  commonwealth  may  draw  any  rea- 
sonable inference  from  the  testimony." 

The  eommonwealth'B  attorney  then  pro- 
ceeded: 

"As  just  stated,  I  believe  from  the  testimony 
that  the  inference  may  t>e  drawn  that  John 
Crowe  and  Fred  Crowe  deliberately  planned 
that  robbery  and  deliberately  planned  and  man- 
ofactared  tliis  alibi  at  tlie  same  time." 

To  this  statement  counsel  for  defendant 
also  objected,  and  the  court  again  said  to 
.the  Jury: 

"Gentlemen  of  the  Jury:  You  will  be  governed 
by  the  testimony  of  the  witnesses  on  tlie  witness 
stand  under  oath  in  reaching  your  verdict;  you 
wUl  reach  that  verdict  solely  from  the  sworn 
statements  of  the  witnesses,  and  not  from  the 
statements  of  counsel  on  either  side." 

The  conunonwealth's  attorney  then  pro- 
ceeded, saying: 

"Now,  gentlemen  of  the  Jury,  it  is  rather  diffi- 
cult for  me  to  proceed,  as  Mr.  O'Neal  wants  to 
take  up  my  time;  but  I  want  you  to  bear  with 
me  while  I  pick  it  up  again.  I  say  these  things 
to  be  true  upon  the  testimony  of  the  witnesses. 
Mr.  O'Neal  has  lieen  trying  to  testify  a  good 
deal  in  this  case.  As  you  know,  the  only  testi- 
mony you  can  consider  is  the  testimony  of  the 
witnesses,  under  oath." 
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We  are  of  <q>liilon  that  the  admonition  of 
the  court,  as  well  as  the  correction  made  by 
the  commonwealth's  attorney,  fully  cured 
any  error,  If  any  there  was,  made  by  the 
first  statement  above  quoted  from  the  argu- 
ment There  could  have  been  no  doubt  left 
tn  the  minds  of  the  Jury  as  to  their  rl^ht  to 
consider  statements  of  the  attorney  for  the 
commonwealth,  except  those  based  upon  the 
testimony  of  the  witnesses.  In  discussing 
the  evidence  it  was  not  improper  for  the 
commonwealth's  attorney  to  draw  inferences 
therefrom,  and  It  was  natural,  we  think,  in 
argument  of  this  case,  from  the  evidence  to 
the  Jury,  to  declare  that  the  alibi  was  a  fab- 
rication. Unless  it  was  a  fabrication,  the 
positive  Identification  made  by  the  three  Ple- 
per  witnesses  was  false  and  untrue.  The 
theory  of  the  defendant  and  that  of  the  com- 
monwealth is  so  utterly  Irreconcilable  that 
the  Jury  was  compelled  to  accept  the  evi- 
dence of  one  and  reject  that  of  the  other.  It 
was  in  the  province  of  the  Jury  to  consider 
the  credibility  of  the  witnesses  and  accept 
the  raUonal,  reasonable  view  only,  and  re- 
turn a  verdict  In  accordance  with  the  facts. 
No  complaint  is  made  of  the  Instructions  sub- 
mitting .the  case  to  the  Jury.  There  being  a 
controverted  question  of  fact  properly  sub- 
mitted to  the  Jury,  Its  verdict  thereon  will 
not  be  disturbed,  unless  it  be  palpably  against 
the  evidence,  which  Is  not  true  in  tills  case. 

The  Judgment  is  affirmed. 


NATIONAL  COUNCIL  OF  KNIGHTS  AND 
LADIES  OF  SBCURITT  v.  DEAN. 

(Court  of  Appeals  of  Kentucky.    Jan.  24,  1919.) 

1.  Insvbance  «=>723(7)— E^atebhai.  Insus- 
ANCE— False  Statements. 

Where  a  member  of  a  fraternal  insurance 
society,  to  whom  a  benefit  certificate  was  issaed, 
made  a  false  statement  in  ber  application  as  to 
the  cause  of  her  mother's  death,  held  that,  un- 
der Ky.  St.  I  639,  a  directed  verdict  for  the 
beneficiary  was  improper,  if  there  was  any  evi- 
dence that  the  statement  complained  of  was 
cither  fraudulently  made  or  material. 

2.  Inbubancb   «=»825(2)— Fbatebnai,  Insub- 
ANCB— False  So^atemknts— Fbaud. 

In  an  action  on  a  certificate  issued  by  a 
fraternal  insurer,  held,  under  the  evidence,  that 
the  issue  whether  the  false  statement  made  by 
the  member  as  to  the  cause  of  her  mother's 
death  was  fraudulently  made  was  for  the  jury. 

Appeal  from  Circuit  Court,  Hickman 
County. 

Action  by  John  C.  Dean  against  the  Na- 
tional Council  of  the  Knights  and  Ladles  of 
Security.  JTrom  a  Judgment  for  plaintiff, 
defendant  aK>eals.    'Reversed  and  remanded. 


J.  b.  Via,  of  OUnton,  for  appellant. 
Bennett,  Robblns  &  Robbins,  of  Clinton,  for 
appellee.       , 

CLARKE,  J.  Appellant  is  a  fraternal  hi- 
surance  society,  with  a  local  council  at  Clin- 
ton, Ky.,  of  which  Susie  E.  Dean,  when  she 
died  on  July  23,  1916,  was  a  member  In  good 
standing,  and  to  whom  appellant  had  issued, 
upon  her  written  application  therefor,  a  ben- 
efit certlfleate  for  $1,000,  payable  to  her  fa- 
ther, the  appellee,  upon  ber  death.  Appel- 
lant having  refused  to  pay  to  appell«e  the 
amount  of  the  policy  after  receipt  of  proof 
of  her  death,  he  filed  this  action  to  enforce 
the  payment 

Appellant  as  a  defense  alleged  that  in  her 
written  application  the  deceased  fblsely  and 
fraudulently  represented  that  her  mother 
had  died  of  "change  of  life,"  when  as  a 
matter  of  fact  she  died -of  pulmonary  tubercu- 
losis, and  that  a  fklae  representation  about 
her  family  history  rendered  the  policy  void 
under  the  provirions  of  the  society's  by-laws 
made  a  part  of  the  Insurance  certificate. 

The  plaintiff  denied  that  the  statement 
made  was  false  or  fraudulent  or  material, 
and  upon  a  trial  of  this  sole  issue  the  court, 
at  the  conclusion  of  all  the  evidence,  directed 
a  verdict  for  the  plaintiff,  and  the  defendant 
has  appealed  from  the  Judgment  entered 
thereon. 

[1]  It  was  shown  without  contradictioD 
that  the  insured's  mother  died  of  tuberai- 
losls,  and  hence  the  court  erred  in  directing 
a  verdict  In  plaintiff's  favor,  if  there  was 
any  evidence  that  the  statement  complained 
of  was  either  fraudulently  made  or  material. 
See  section  639,  Kentucky  Statutes. 

[2]  Defendant  proved  by  Dr.  Fred  Beeler 
that  he  treated  the  mother  of  Susie  R  Dean, 
for  tuberculosis  "a  good  many  years  before 
she  died" ;  that  Susie  B.  Dean  was  at  the 
time  and  until  her  mother's  death  living  in 
the  same  home  with  her;  that  Susie  was 
then  a  good-sized  girl,  nearly  grown,  and 
when  asked  "If  the  entire  family,  Including 
Susie,  did  not  know  that  Sarah  Dean  (her 
mother)  had  consumption  while  you  were 
treating  her,"  answered: 

"I  said  the  family  knew  it  I  never  did  tall: 
to  the  girl,  I  don't  think.  I  don't  know  whether 
the  girl  knew  or  not — I  should  think  she  would 
have." 

This  witness  further  testified  that  Mrs. 
Dean  had  "passed  through  with  the  period 
of  the  change  of  life"  some  time  before  her 
death,  and  after  Susie  was  about  grown.  It 
is  shown  by  other  witnesses  that  Mrs.  Dean 
had  been  afflicted  with  tuberculosis  for  a 
long  time,  during  which  time  the  famllj- 
consisted  of  the  father,  mother,  and  Susie. 
This  Is  certainly  some  evidence,  though  cir- 
cumstantial, that  the  Insured  knew  her  moth- 
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er  died  of  tuber caloals,  and  not  from  the 
cause  stated  In  her  application,  and  that  the 
false  statement  was  fraudulently  made  be- 
cause It  would  be  quite  unusual  and  out  of 
the  ordinary  if  a  grown  dan^ter  could  lire 
in  the  same  home  with  her  mother  and  not 
know  that  for  years  she  was  suffering  and 
finally  died  from  pulmonary  tuberculosis, 
a  disease  most  any  person  can  usually  detect 
almost  at  sight  of  one  afflicted  with  it,  and 
also  be  Ignorant  of  the  fact  her  mother's 
menstrual  periods  had  ceased. 

This  conclusion  renders  unnecessary  a  con- 
sideration of  the  materiality  of  the  false 
statenieat 

Wherefore  the  Judgment  Is  reversed,  and 
the  cause  remanded  for  another  trial  con- 
sistent herewith. 


BAimER  et  aL  ▼.  ASHSR  et  aL 
(Court  of  Appeals  of  Kentucky.    Jan.  24, 1019.) 

1.  Deeds  «s>a08(4)— Du-itkbt— Btiobrob. 

That  'a  deed  has  been  duly  ezecated,  ac- 
knowledged, and  recorded  la  prima  fade  evidence 
of  its  delivery  and  acceptance. 

2.  Deeds    «=»210-GoR8iDKBATioif— Patmxkt 

— EVIDERCK. 

In  a  suit  to  set  aside  a  deed  which  recited 
payment  of  the  consideTation,  evidence  Jk«I(I  in- 
sufficient to  rebut  the  presumption  of  payment. 

3.  Deeds  «3207— EIvidbncb. 

To  overcome  a  recorded  deed  which  purports 
to  be  signed  and  acknowledged  by  the  grantors, 
the  evidence  mnat  b«  clear  and  convincing. 


Appeal  from  Circuit  Court,  Bell  County. 

Knit  by  Tld  Banner  and  others  against 
T.  J.  Asbw  and  others.  Judgment  for  de- 
fendants, and  plaintiffs  appeal.    Affirmed. 

C.  Hurst  and  Jaa.  M.  Gilbert,  both  of  Plne- 
ville,  for  appdlants. 
William  Low,  of  Pinevllle,  for  appellees. 

QUIN,  J.  Appellants  brought  this  suit  to 
set  aside  a  deed  executed  by  William  A.  Rob- 
bins  to  T.  J.  Asher,  which  deed  was  duly 
acknowledged  before  two  witnesses  and  re- 
corded in  the  Bell  county  court,  the  signa- 
ture being  by  mark.  The  appellants  claim 
that  the  instrument  so  recorded  was  not  the 
act  or  deed  of  their  ancestor,  and  they  ask 
that  the  same  be  set  aside,  canceled,  and 
beld  for  naught 

Appellants  contmd  that  the  grantor  could 
read  and  write,  and  there  is  evidence  to  this 
effect  In  the  record.  The  deed  was  type- 
writtoi  and  delivery  made  in  the  of&ce  of 
appellee  Asher.    Appellee's  secretary  and  son 


were  witnesses  to  the  deed.  They  testified 
that  it  was  signed  in  their  presence.  The 
witness  Serena  states  that  the  grantor  re- 
quested him  to  write  his  name  and  witness 
his  mark:  to  the  deed  as  it  appears  there,  the 
grantor  touching  the  t)en  for  his  mark,  and 
that  after  It  was  executed  by  the  grantor  he 
(Serena)  took  It  to  the  county  clerk's  office 
and  certified  It  before  the  clerk. 

[1]  It  is  urged  in  appellants'  brief  that 
there  was  no  delivery  of  the  deed  by  gprantor. 
The  pro(^  does  not  sustain  this  contrition.. 
Besides,  as  stated  in  IS  Cyc.  784: 

"That  a  deed  has  been  duly  executed,  acknowl- 
edged, and  recorded  is  prima  facie  evidence  of 
its  ddiveiy  and  acceptance." 

Any  one  asserting  the  contrary  has  the 
burden  of  proving  It     8  R.  O.  L.  |  66. 

[2]  Appellants  insist  the  consideration  is  in- 
adequate, and  that  the  proof  shows  no  part  of 
the  consideration  was  paid.  The  covenant  in 
the  deed  is  of  special  warranty.  The  con- 
veyance Is  of  the  grantor's  "right,^  title,  and 
Interest  to  any  and  all.  lands  to  whidi  he 
may  claim  -Qiroagh  and  by  his  father,  James 
A.  Robblns,  deceased."  This  is  most  indefi- 
nite, because  the  evidence  Is  anything  but 
satisfactory  as  to  the  extent  of  the  holdings 
of  James  A.  Robblns.  Ilie  status  of  his  title 
does  not  appear.  WlUiam  A.  Bobbins  was 
one  of  nine  children.  Both  the  quantity  and 
qualify  of  the  estate  are  veiled  in  so  much 
uncertainty  we  cannot  say  the  consideration 
is  inadequate.  The  fact  that  some  of  the 
witnesses  testify  they  know  nothing  of  the 
payment  of  the  recited  consideration  by  no 
means  proves  it  was  not  paid.  "Die  deed 
states  it  was  paid. 

[3]  We  do  not  think  the  proof  In  this  case 
sufficient  to  overcome  the  presumptl<n  of  va- 
lidity and  regularity  incident  to  the  acknowl- 
edgment and  recordation  of  the  instrument 
As  said  in  Rockcastle  Mining,  Lumber  &  Oil 
Co.  V.  Isaacs,  141  Ky.  80,  132  S.  W.  165 : 

"To  overcome  a  deed  which  purports  to  be 
signed  and  actoowledged  by  the  grantors  and  is 
thereafter  put  to  record,  the  evidence  mast  be 
clear  and  convincing." 

The  evidence  In  this  case  does  not  conform 
to  this  rule. 

The  appellant,  Vld  Banner,  was  the  wife 
of  William  A.  Bobbins.  She  did  not  Join  in 
the  deed.  Since  the  submission  of  this  case 
she  has  ffied  an  affidavit  stating  that  this 
appeal  was  obtained  without  her  knowledge 
or  consent  and  her  motion  to  strike  her 
name  as  appellant  and  dismiss  the  appeal, 
so  far  as  she  is  ocmcerned,  has  been  sus- 
tained. 

Under  the  pleadings  and  evidence  in  the 
record  before  us  we  do  not  feel  authorized 
to  set  aside  the  ruling  of  the  lower  court; 
therefore  the  Judgment  is  affirmed. 
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STEPHENS  T.  SOHADLER  et  aL 
(Court  of  Appeala  of  Kentucky.    Jan.  21, 1919.) 

1.  AcrnoiT  4=960(6)  —  Joiicobb  Of  Oattsbs  ot 
Acnoir— JoiBT  Tobt-Fbasobs. 

Plaintiff  cannot  in  the  same  action  proae- 
cute  two  defendantB,  for  distinct  torta,  commit- 
ted by  each,  independently,  altbougli  the  conlse- 
quences  of  the  tort  of  one  defendant  united 
with  those  of  the  tort  of  the  other. 

2.  Tbespass  «s931— "Joint  Tibspass." 

A  "joint  trespass"  is  where  two  or  mor* 
persons  unite  in  committing  it,  or  where  aome 
actually  commit  the  tort,  the  others  command, 
encourage,  or  direct  it. 

[BM.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Joint  Trespass.] 

8.  PutADiNO  «B>369(8)-^oinT  Tobt-Fbasobs 
— Electioit  as  to  Dbfbndantb. 
If  it  appears  from  the  face  of  the  petition 
that  the  tort  is  the  joint  act  of  the  defendants, 
a  motion  to  elect  as  to  defendants  should  not 
prevail  as  against  the  petition,  but  may  be  re- 
newed when  misjoinder  appears  in  the  triaL 

4.  Pleadino  «=93e9(6)  —  EuscnoVt— Dimass- 

AL  ON  FAII.I7BE  TO  EI.ECT. 

Failure  of  plaintiff  to  elect  which  cause  of 
action  he  will  prosecute  does  not  authorize  dis- 
missal of  the  action,  but  the  court  must  strike 
out  one  of  the  causes  of  action,  and,  if  plain- 
tiff still  refuses  to  proceed,  the  court  may  then 
dismiss  without  prejudice. 

6.  Action  «=»50(6)  —  Joindkb  or  Causes  or 
Action— Tobt-Feasobs. 

In  view  of  Ky.  St.  |  68,  providing  "every 
person  owning  or  harboring  a  dog  shall  be  lia- 
ble to  the  party  injured,  for  all  damages  done 
by  such  dog,"  the  owner  and  barborer,  being 
each  liable  for  the  full  damages,  may  be  made 
joint  defendants,  regardless  of  whether  the  dog 
be  vicious  or  of  the  owner's  or  harborer** 
knowledge  thereof. 

ft.  PiAADiNo  <s=3S2(2)— Actions  in  Tbespabb 
—  Sepabate  Pabaobaphino  and  Ndvbbb- 

INO. 

It  is  sufficient  that  a  petition  against  the 
owner  and  the  barborer  of  dogs  for  injury  to 
sheep,  crops,  and  loss  of  time  in  driving  off 
dogs  during  several  years  should  allege  the 
same  as  one  continuous  trespass,  limited  by 
beginning  and  ending  dates,  and  every  act  of 
trespass  need  not  be  made  a  distinct  para- 
graph, and  separately  numbered,  under  Civ. 
Code,  Prac.  {  113,  subsecs.  2,  8. 

7.  Dahaokb  ®=»55— Mental  Distbess. 

In  an  action  for  damages  for  injuries  to 
sheep,  crops,  and  loss  of  time  for  trespass  com- 
mitted by  defendant's  dogs,  damages  for  the 
mental  distress  of  plaintiff  are  not  recoverable. 

Appeal  from  Circuit  Court,  Kenton  County, 
Common  Law  and  Equity  Division. 

Action  by  Ira  W.  Stephens  against  Joseph 
Scbadler  and  another.  From  a  Judgment 
dismissing!  the  petition,  the  plaintifC  ap- 
peals.    Reversed  and  remanded. 


Tomlin  A  Vest,  of  Walton,  for  appellant 
John  B.  O'Neal,  ot  Covington,  for  appel- 
lees. 

HURT.  J.  This  action  was  Instltnted  by 
the  appellant,  Stephens  whom  we  will  call 
the  plalntltr,  against  the  appellees,  Joseph 
Schadler  and  Ed  Casson,  whom  we  will  call 
the  defendants,  to  recover  damages  suffered 
by  the  plaintiff  on  account  of  trespasses  com- 
netted  by  the  dogs  of  the  defendants,  against 
the  plaintiffs  sheep,  growing  tobacco,  grass, 
and  alfalfa,  and  in  his  petition  and  amended 
petition  is  also  Included  account  for  damages 
suffered  by  him  for  loss  of  time  inrblch  be 
was  compelled  to  lose  In  driving  the  dcgs 
from  his  premises  in  attempts  to  protect  Ms 
property.  Motltxis  were  made  by  the  de- 
fendants, to  require  the  plaintiff  to  set  out 
his  causes  of  action  more  certainly  and  defi- 
nitely. These  motions  were  sustained,  asd 
In  an  endeavor  to  comply  with  the  rulings 
of  the  court  the  plaintiff  filed  two  amended 
petitions.  The  defendants  then  moved  the 
court  to  require  the  plalntUr  to  elect  against 
which  of  the  defendants  he  would  prosecute 
the  action,  and  over  his  objection  the  motioa 
was  sustained.  The  defendants  then  moved 
the  court  to  require  the  plaintiff,  as  is  stated 
in  the  record,  "to  separate,  paragraph,  and 
number  his  petition  and  state  sepai^te  cause 
of  action."  This  motion  was  also  sustained. 
The  plaintiff  declined  to  further  amend  his 
petition,  whereupon,  on  the  motion  of  the 
defendants,  the  court  adjudged  that  bis  peti- 
tion be  dismissed.  From  the  Judgment  the 
plaintiff  has  appealed,  and  the  soundness  of 
the  rulings  of  the  court,  with  reference  to 
the  two  motions,  will  be  considered,  respec- 
tively, in  the  order  in  which  they  were  made. 

[1-4]  1.  It  Is  presumed  that  the  motion  to 
require  the  plaintiff  to  elect  as  against 
which  defendant  he  would  prosecute  his  ac- 
tion was  sustained  by  the  coart,  upon  the 
ground  that  the  petition  and  Its  amend- 
ments showed  upon  their  face  that  the  dif- 
ferent trespasses  complained  of  were  not  tbe 
Joint  trespasses  of  the  defendants,  bat  show- 
ed the  commission  of  tbe  trespasses,  as  in- 
dependent acts,  by  one  or  the  other  of  the 
defendants,  without  any  concert  of  action  or 
unity  of  design  with  the  other  defendant,  or 
in  other  woirds,  that  the  tort  of  each  defend- 
ant was  a  several  and  distinct  one,  from  the 
torts  of  the  other  def«idant  It  goes  with- 
out question  tbat  a  plaintiff  cannot.  In  the 
same  action,  prosecute  two  or  more  defeud- 
ants  for  distinct  torts  which  were  commit- 
ted by  the  different  defendants  independent- 
ly of  and  not  in  connection  with  each  other, 
although  the  consequences  of  the  tort,  which 
was  committed  by  one  defendant,  united 
with  the  consequences  of  the  torts,  which 
were  committed  by  the  other,  because  in  such 
state  of  case  tbe  one  defendant  cannot  be 
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made  liable  for  the  oonaequenoes  of  the  tort, 
ot  the  other.  A  Joint  trespass  Is  where  two 
or  more  persona  unite  In  committing  It,  or 
where  some  actnally  commit  the  tort,  and 
the  others  command,  encourage,  or  direct  it 
Ferguson  v.  Terry,  1  B.  Mon.  08.  If  a  tort  is 
not  a  Joint  one,  and  it  so  appears  opon  the 
petition,  a  motion  to  elect  against  which  de- 
fendant the  action  will  be  prosecuted  should 
l>e  sustained,  but  If  upon  the  face  of  the  peti- 
tion the  tort  appears  to  be  the  Joint  act  of 
the  defendants,  a  motion  to  elect  should  not 
preTall,  and  upon  the  trial  the  question  as 
to  whether  one  or  more  of  the  defendants 
were  parties  to  the  tort  Is  to  be  determined 
aa  any  other  iseoe  In  the  case,  and  the  fail- 
ure to  connect  with  evidence  all  the  defend- 
ants with  the  commission  of  the  tort  has  no 
other  effect  than  the  discharge  of  the  ones 
against  whom  the  guilt  of  its  commission  is 
not  shown.  If  a  misjoinder  arises  from  su- 
ing two  or  more  defendants  for  separate  and 
distinct  torts  committed  by  them  without 
connection  with  each  other,  a  motion  to 
elect  should  prevail,  if  the  misjoinder  ap- 
pears on  the  face  of  the  petition,  as  provided 
by  section  85  of  Civil  Oode,  but  if  it  does 
not  appear  on  the  petition,  a  motion  to  elect 
may  be  made,  as  soon  as  the  misjoinder  ap- 
pears, in  the  trial,  Perguaon  v.  Terry,  supra ; 
Clay  V.  Sandefer,  12  B.  Mon.  834 ;  Alexander 
V.  Heed,  3  T.  B.  Mon.  246.  In  the  Instance 
of  a  misjoinder,  the  failure  of  plaintiff,  upon 
requirement,  to  elect  which  cause  of  action 
he  will  prosecute  does  not  authorize  the 
court  to  dismiss  the  action,  but  the  court 
must  strike  out  one  of  the  causes  of  action, 
aniL  if  the  plaintiff  still  refuses  to  proceed, 
the  court  may  then  dismiss  the  action,  with- 
out prejudice  to  a  future  action.  Civil  Code, 
I  S5>;  Sheppard  v.  Stephens,  2  8.  W.  548,  8 
Kj.  Law  Bep.  603^  ;  Hilton  v.  HUton,  110  Ky. 
523.  62  S.  W.  6,  22  Ky.  Law  Bep.  1834 ;  Ban- 
non  T.  Bannon,  136  Ky.  656,  110  S.  W.  1170, 
124  S.  W.  843. 

[B]  There  ia,  however,  no  doctrine  of  the 
law  more  firmly  established  than,  if  two  or 
more  persons  unite  or  co-operate  with  each 
other  in  commlttlug  an  act  which  is  a  wrong 
to  another,  or  do  it  under  circumstances 
wbiCb  will  fairly  charge  them  with  intend- 
ing the  consequences  of  it,  each  of  them  is 
guilty  of  the  wrong, 'and  liable  for  the  con- 
sequences of  It,  for  all  engaged  in  the  tort. 
Bonte  V.  Postel  et  al.,  109  Ky.  64,  68  S.  W. 
536,  22  Ky.  Law  Bep.  683,  61  L.  R.  A.  187. 
For  sacb  Joint  tort  the  injured  party  may 
maintain  an  action  against  all  the  wrong- 
doers Jointly,  or  he  may  sue  one  separately. 
Buckles  V.  Lambert,  4  Mete.  333.  Section 
68,  Ky.  Stats.,  provides: 
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"Every  person  owning,  having  or  .keeping 
any  dogs,  shall  be  Uable  to  the  party  injured 
for  all  damages  done  by  such  dog." 

Subsection  6,  |  68a,  Ky.  Stats.,  provides: 

"Bvery  person  owning  or  harboring  a  dog 
shall  be  liable  to  the  party  injured  for  all  dam- 
ages done  by  such  dog.    •    *    • " 

Hence  both  the  owner  and  the  harborer  of 
a  dog  is  liable  for  compensatory  damages 
for  all  injuries  to  another  Inflicted  by  such 
dog,  regardless  of  whether  the  dog  be  of- a 
victoas  nature  or  the  knowledge  of  the  own- 
er or  harborer  of  his  nature.  Faulkner  t. 
Hall.  160  Ky.  416,  160  8.  W.  006;  Bush  v. 
Wathen,  104  ICy.  548,  47  S.  W.  509,  20  Ky. 
Law  Bep.  731;  Myers*  Adm'r  v.  Zoll,  119  Ky. 
480.  84  &  W.  643,  27  Ky.  Law  Bep.  167; 
Koestel  v.  Cunningham,  97  Ky.  421,  SO  S. 
W.  970. 17  Ky.  Law  Bep.  296.  The  trespass- 
es committed  by  the  dog  are  to  be  treated  aa 
the  trespasses  of  the  one  who  owns  or  barbora 
the  dog.  The  petition  and  amendments  allega 
that,  while  certain  of  the  dogs  which  commit- 
ted the  alleged  treapasses  were  owned  by  the  ' 
dtfendant  Caason,  and  others  of  them  were 
owned  by  the  defendant  Schadler,  who  also 
harbored  all  of  the  doga,  the  trespasses,  wscs 
committed  Jointly  by  the  dogs  owned  by  both 
defendants;  that  in  oommittlDg  the  trespasses, 
the  dogs  of  both  defendants  were  together, 
and  unitedly  and  in  co-operation  with  each 
other  did  the  acts  complained  of.  Each  of 
the  defendants  was  therefore  liable  for  the 
damages  done  by  his  codefendant's  dogs,  as 
well  as  the  damages  done  by  his  own  dogs. 
A  rule  different  from  this  would  make  it  im- 
possible for  one.  Injured  by  a  trespass  of 
dogs  of  different  owners,  to  secure  damages 
therefor,  as  in  every  case  it  would  be  prac- 
tically Impossible  to  determine  which  par- 
ticular dog  did  the  injury,  or  to  what  ex- 
tent the  dog  of  the  particular  owner  con- 
tributed to  the  doing  of  the  Injur?.  The 
order  of  the  court,  requiring  the  plaintiff  tp 
elect  against  which  defendant  he  would 
prosecute  his  suit,  was  therefore  error.  . 

[I]  2.  The  order  of  the  court,  which  re- 
quired the  plaintiff  "to  s^arate,  paragraph, 
and  number  his  petition  and  state  separate 
cause  of  action,"  was,  as  we  presume,  in- 
tended to  be  an  order  to  require  the  plaintiff 
to  set  out  each  of  the  different  causes  of 
action  relied  upon  in  a  separate  paragraph 
and  to.  number  same.  Section  113,  subsecs. 
2,  3,  Civil  Code,  provide  that  a  pleading  may 
contain  a  statement  of  as  many  causes  of 
action  as  there  may  be  grounds  tor  in  be- 
half of  the  pleader,  and  if  there  is  more 
than  one  cause  of  action  stated,  each  must 
be  stated  in  separate,  numbered  paragraphs, 
and  that.  It  is  the  duty  of  the  court  to  en- 
force these  provisions,  and  for  that  purpose 
may  dismiss  the  action,  without  prejudice,  or 
strike  a  pleading  from  the  record  of  the 
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case,  or  allow  a  new  pleading.  In  the  In- 
stant case,  the  court  dismissed  the  petition, 
but  failed  to  do  so  without  prejudice  to  a 
future  action.  To  determine  whether  the 
court  should  have,  in  the  instant  case,  or- 
dered a  dismissal  of  plaintiff's  action  npon 
his  refusal  to  farther  amend  his  petition, 
and  to  set  out  his  causes  of  action  in  addi- 
tional paragraphs,  it  is  necessary  to  consid- 
er the  stat«naitB  of  his  canses  of  action. 
The  grounds  of  his  action,  as  appears  from 
the  petition  as  amended,  consisted  of  three 
classes  of  Injuries  suffered  by  him  on  account 
of  the  trespasses  by  the  dogs  of  defend- 
ants: (1)  Injuries  to  his  sheep;  (2)  Injories 
to  his  crops;  and  (3)  loss  of  time  suffered 
In  driving  away  the  dogs  and  protecting  hla 
cattle  from  them.  The  causes  of  action, 
on  account  of  Injuries  to  the  sheep,  caus- 
ed by  the  dogs  coming  upon  the  plaintiff's 
premises  and  frightening  and  chasing  the 
sheep,  and  thereby  causing  ewes  to  abort  and 
lose  the  unborn  lambs;  crippling  the  ewes 
and  lambs ;  frightening  the  ewes  away  from 
'  newly  bom  lambs,  and  thereby  causing  the 
deaths  of  the  lambs;  chasing  and  canstaig 
to  become  overheated  newly  docked  lambs, 
and  thereby  causing  them  to  lose  blood  and 
retarding  th^r  growth — are  eadi  fully  and 
spedflcally  set  out  In  seven  separate,  num- 
bered paragraphs,  stating  the  times  and  cir- 
cumstances of  the  Injuries  and  the  damages 
suffered  in  each  Instance.  There  could  be 
no  basis  for  an  order  requiring  any  further 
separation  of  the  causes  of  action  growing 
out  of  the  above  enumerated  injuries. 

In  another  paragraph,  It  Is  alleged  that 
ttie  dogs  of  the  defendants  had  entered  upon 
the  lands  of  the  plaintiff  from  one  to  three 
times  each  week,  during  the  preceding  five 
years,  and  had,  by  their  conduct  and  actions, 
frightened  the  plaintiff's  sheep  upon  each  of 
these  occasions,  causing  them  to  run,  and  by 
their  fear  of  the  dogs  were  driven  from  the 
shade  In  the  summer  and  from  the  shelter 
of  the  bams  In  the  winter,  and  were  thus 
exposed  to  the  heat  of  the  sum  which,  to- 
gether with  their  exertions  in  running,  caus- 
ed them  to  become  overheated  in  summer, 
and  to  expose  themselves  to  the  cold  and 
rains  in  winter,  and  were  thereby  also  driv- 
en from  feeding  in  the  pastures  because  of 
the  presence  and  actions  of  the  dogs,  and 
that  these  continued  aggressions  of  the  dogs 
from  day  to  day  kept  the  sheep  in  a  fright- 
ened and  exoited  condition,  and  caused  the 
ewes  to  fail  to  conceive  and  bear  lambs,  in 
which  the  <^lef  value  of  maintaining  sheep 
consists,  and  from  these  repeated  trespasses 
the  sheep  were  injured  in  their  growth,  flesh 
and  condition,  and  the  damages  resulting, 
were  laid  at  a  gross  sum.  The  plaintiff  al- 
leges that  he  (s  unable  to  state  the  facts 
with  any  greater  detail,  and  this  seems  ap- 
parent. Strictly  eadi  occasion  upon  which 
the  dogs  entered  and  frightened  the  sheep 


was  a  separate  trespass,  and.  If  Injury  re- 
sulted, the  damages  could  be  recovered  for 
it,  but  It  Is  apparent  that  the  damages  for 
one  trespass  toward  effecting  the  results  al- 
leged would  be  infinitesimal  and  impossible 
of  ascertainment,  but  this  should  not  de- 
prive the  plaintiff  of  relief  If  the  injuries 
which  resulted  from  the  frequently  recur- 
ring trespasses  as  a  final  result  produced  the 
results  complained  of.  With  this  view,  the 
divers  trespasses  would  necessarily  have 
to  be  considered  as  one  continuing  trespass, 
and  constituting  but  one  cause  of  action. 
The  chief  reason  for  requiring  that  each  dis- 
tinct cause  of  action  be  set  out  in  a  separate 
paragraph  Is  to  apprise  the  defendant  of 
what  he  is  called  npon  to  answer  and  the 
nature  and  extent  of  the-evidoice  which 
may  be  adduced  against  him.  GiUon  ▼.  Wil- 
son, 3  T.  B.  Mon.  217.  The  allegations  of 
the  paragraph  amply  meet  this  requirement 
Further,  in  2  Greoileaf,  i  229,  It  is  said: 

"Originally  every  declaration  in  trespass, 
seems  to  have  been  confined  to  a  single  act  of 
trespass  ;  and  if  it  was  continnous  In  its  na- 
ture, it  might  be  ao  laid,  in  which  case  it  was 
considered  as  one  act  of  trespass.  Snbseqaent- 
ly,  to  save  the  inconvenience  of  distinct  counts 
for  each  tortious  act,  the  plaintiff  was  permit- 
ted to  consolidate,  into  one  count,  the  charge 
of  trespasses  done  on  divers  days  between  two 
days  specifically  mentioned,  in  which  case  it  is 
considered  as  if  it  were  a  distinct  count  for 
every  different  trespass.  In  the  proof  of  such 
a  declaration  the  plaintiff  may  give  evidence 
of  any  number  of  trespassea,  within  the  time 
specified." 

Substantially  the  same  rule  is  found  in 
38  Cyc.  1083.  The  general  rule  obtaining  at 
the  common  law  was  the  same  as  provided 
by  section  118,  subsee.  3,  Civil  Code.  Under 
the  common  law,  as  a  general  rule,  the  plain- 
tiff was  not  allowed  to  give  evidence  of  more 
trespasses  than  were  stated  in  the  petition, 
and  each  day's  trespass  upon  real  estate 
was  a  separate  cause  of  action.  .  Since  the 
enactment  of  section  113,  supra,  the  rule  pre- 
vailing in  regard  to  trespasses  upon  real  es- 
tate is  thus  stated  in  1  Newman  on  Plead- 
ing and  Practice,  426: 

"In  an  action  for  an  injury  done  to  real  es- 
tate, where  the  trespasses  are  continued,  it  will 
be  sufficient  to  allege  in  the  same  paragraph 
that  the  trespasses  were  continued,  ftom  day 
to  day,  or  committed  on  divers  days  between 
two  stated  periods,  notwithstanding  the  Code 
requires  each  cause  of  action  to  be  stated  in  a 
distinct  paragraph.". 

Where  however,  the  trespass,  whether  up- 
on real  or  personal  estate,  or  upon  the  per- 
son, is  one  of  a  nature  which  cannot  be  con- 
tinned,  it  must  be  stated  in  a  separate  para- 
graph. It  Is  impossible  to  dlscem  why  the 
rule  applicable  to  trespasses  upon  real  es- 
tate diould  not  apply  in  the  Instant  case, 
where  the  trespasses  are.  If  not  substantially 
continued,  of  the  same  Und,  by  the  same 
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persoQs,  against  the  eame  p«rsoD,  and  upon 
the  same  property.  The  statements  of  the 
second  and  third  paragraphs  of  the  second 
amended  petition  fall  under  the  same  rulk 

[7]  The  character  of  damages  sought  In 
the  fifth  paragraph  for  the  mental  distress 
of  plaintiff  are  not  recoverable,  and  the  sixth 
peragraph  of  the  second  amended  petition  is 
bat  a  recapitulation  of  the  averments  of  the 
preceding  part  of  the  i^eadings,  and  might 
be  properly  struclc  out  as  redundant,  and  as 
to  whether  certain  of  the  causes  of  action 
are  capable  of  proof  of  such  tangible  charac- 
ter aa  to  jurtify  a  submissioo  to  the  Jury 
are  questions  to  be  determined  upon  the 
trial. 

The  Judgment  Is  therefore  reversed,  and 
cause  remanded  for  proceedings  consistent 
vitli  this  opinion. 


BEA6AM.  Cihief  of  PoUce,  t.  GREENFIELD. 
(Conrt  of  Appeals  of  Kentucky.    Jan.  21, 1919.) 

1.  Bail    «=>96— Bonds— FoBrErruBB—DiSFO- 
smoN  or  Pbocekds. 

Ky.  St.  H  3155  and  3162,  relating  to  fines, 
penalties,  and  costs  collected  in  police  court  for 
>  city  of  the  second  class,  held  not  to  entitle  a 
city  of  that  class  to  the  proceeds  of  a  bail  bond 
liven  to  secure  the  appearance  in  police  court 
of  one  to  answer  a  warrant  charging  him  with 
the  crime  of  grand  larceny ;  for,  in  view  of  see- 
tion  3147  and  Grim.  Code  Prac.  g§  58  and  94,  a 
police  conrt  has  no  final  jurisdiction  in  felony 
casea,  but  can  sit  onlj  as  an  examining  court, 
ud  the  bond  could  be  forfeited  only  in  circuit 
tonrt 

2.  Bail  «s>9S  —  Bail  Bonds  —  Fobcbitubb 
— DiBPoamoK  of  Pboceibds. 

Under  Ky.  St.  |  1139,  relating  to  fines  and 
forfeitnies,  the  proceeds  of  a  forfeited  bail  bond 
tlTen  in  city  police  conrt  to  secure  the  appear- 
once  of  one  to  answer  a  warrant  charging  him 
«ith  grand  laioeny  belong  to  the  state,  and  sot 
thedty. 

Appeal  from  Circuit  CourC  Fayette  County. 

Jere  Beagan,  Chief  of  PoUce,  on  the  re- 
lation of  the  City  of  Lexington,  filed  an  in- 
tervening petition  in  a  proceeding  against  H. 
Greenfield  for  the  forfeiture  of  a  bail  bond, 
setting  up  a  claim  to  the  proceeds  of  the 
bail  bond,  and  ti  demurrer  to  the  petition 
bating  been  sustained,  and  the  same  dismiss- 
ed. Intervener  appeals.    Affirmed. 

James  A.  Wilmore,  of  Lexington,  for  appel- 
lant 

Cbas.  H.  Morris,  Atty.  Gen.,  for  the  Gom- 
ooowealth. 

J<dm  B.  AllOD,  of  Lexington,  for  appellee. 

SL'ITLE,  J.  This  appeal  grew  out  of  the 
forfeltore  lo  the  Lextngton  police  court  of 


a  ball  bond  executed  -by  one  H.  Qtceofleld 
for  the  appearance  In  tliat  court  of  WlUlam 
Phillips  to  answer  a  warrant  charging  lilm 
vrith  the  crime'  of  grand  larceny,  a  felony 
defined  by  section  1194,  Kentucky  Statutes. 
Phillips  was  arrested  under  the  warrant  by 
a  police  officer  March  9.  1918,  and  cm  the 
following  day  taken  before  the  police  court 
for  an  examining  trial.  March  10th  the  case, 
upon  Phillips'  motion,  was  continued  to 
March  12th;  the  order  of  continuance  ad- 
mitting him  to  ball  until  that  time  in  the 
sum  of  ?300.  On  the  following  day  Green- 
field became  his  ball  by  executing  in  due 
form  a  bond  In  the  amount  required  by  the 
order  of  the  court,  and  Phillips  was  thereupon 
released  from  custody.  When  the  case  was 
called  in  the  police  court  March  12tb' for  trial, 
it  was  cm  Phillips'  motion  continued  to  March 
16th,  and  the  latter,  during  the  interim,  al- 
lowed to  stand  on  the  ball  bond.  When 
reached  for  trial  on  the  latter  (late,  Phillips, 
though  called,  failed  to  appear  in  obedience 
to  the  bond,  or  to  respond  to  the  charge  of 
felony  contained  in  the  warrant.  Thereupon 
the  court  entered  an  order  forfeiting  the  bond, 
and,  after  Indorsing  such  forfeiture  on  the 
bond,  at  once  returned  it  to  the  derk  of  the 
Fayette  circuit  court,  in  whose  office  it  was 
du^  filed.  Following  such  filing  of  the  bond 
and  Indorsement  of  forfeiture  in  the  office  of 
the  clerk  of  the  circuit  court,  that  officer  by  a 
proper  order  of  the  circuit  court  Immediately 
issued  a  summons  thereon  against  the  bail, 
Greenfield,  requiring  him'  In  20  days  to  show 
cause.  If  any  he  had,  why  Judgment  in  favor 
of  the  commonwealth  of  Kentucky  should  not 
go  against  him  on  the  bail  bond  for  the 
amount  thereof  and  costs  of  the  proceeding. 
Though  duly  served  with  the  summons, 
Greenfield  made  no  defense,  and  Judgment 
was  rendered  by  the  circuit  court  against  him 
in  favor  of  the  commonwealth  for  the  amount 
due  on  the  bond  and  costs. 

At  this  Juncture  the  appellant,  Jere  '^Rea- 
gan,  as  chief  of  police  of  the  dty  of  Lexing- 
ton, and  on  relation  of  the  dty  of  Lexington, 
ffied  an  intervening  petition  setting  up  claim 
to  the  proceeds  of  the  bail  bond  for  the  dty 
and  praying  that  it  be  adjudged  entitled 
thereto.  A  general  demurrer  was  filed  to 
the  petition  of  Reagan  and  the  dty  by  the 
commonwealth,  which  the  circuit  conrt  sus- 
tained, and  dismissed  the  petition.  From  the 
Judgment  entered  in  conformity  to  these  rul- 
ings the  defeated  parties  have  appealed. 

[1]  It  will  readily  be  seen  that  the  sole 
question  presented  for  decision  by  the  appeal 
Is  wiietber  the  commonwealth  of  Kentucky 
or  the  dty  of  Lexington  is  entitled  to  the 
proceeds  of  the  ball  bond  forfeited  in  this 
case.  In  support  of  their  contention  that  the 
city  of  Lexington  is  entitled  to  the  amount 
received  on  the  bond,  appellants  rely  upon 
sections  3155-3162,  Kentucky  Statutes,  both 
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APpIlcaMe  to  dttes  of  the  second  class,  to 
which  Lexington  belongs.  Section  S15S  pro- 
rides: 

"All  fines  and  penalties  and  costs  ooUected  in 
the  police  court  shall  be  for  the  use  and  benefit 
of  the  city,  and  the  officer  collecting  such  fines 
and  penalties  shall  make  daily  reports  of  such 
collectiona  to  the  treasurer,  taking  duplicate  re- 
ceipts therefor,  one  of  which  shall  be  delivered 
to  the  auditor." 

Section  3162  Is  as  follows: 

"Said  court  may  assess,  in  addition  to  Sne  or 
imprisonment,  any  sum  in  his  discretion,  not 
exceeding  three  dollars,  as  costs  against  any  de- 
fendant when  convicted  of  any  offense;  for 
which,  if  not  paid,  the  defendant  shall  he  com- 
mitted to  imprisonment  in  jail  or  workhouse,  as 
in  case  of  fines.  All  fines,  costs  and  forfeitureo 
shall  be  collected  by  the  chief  of  p<^ce  and  pai<i 
into  the  city  treasury,  and  a  duplicate  receipt 
shall  be  given  therefor,  one  of  which  shall  be 
filed  with  the  dty  auditor." 

Obviously  these  sections  do  not  confer  up- 
on the  police  court  of  the  city  of  Lexington 
Jurisdiction  to  try  and  finally  dispose  of  a 
case  of  felony.  The  powers  they  confer  upon 
the  police  court  are  such  as  that  court  may 
exercise  with  respect  to  offenses  committed 
In  violation  of  ordinances  of  the  dty  and 
within  its  corporate  limits,  or  such  other  of- 
fenses as  It  may  have  Jurisdiction  to  finally 
dispose  of  by  its  Judgments. 

The  police  court  'of  a  city  of  the  second 
daas  acts  in  a  dual  capacity.  In  the  trial  of 
offenses  against  ordinances  of  the  city  It 
Judicially  acts  for  the  dty,  although  the 
prosecutions  or  process  may  run  in  the  name 
of  the  commonwealth  for  the  use  and  bene- 
fit of  the  dty;  and  in  all  such  cases  the 
fines,  forfeitares,  or  costs  adjudged  or  col- 
lected, unless  otherwise  provided,  go  to  the 
city,  and  should  be  disbursed  as  i>ravlded  by 
the  sectl<His  supra.  But  in  the  trial  of  cer- 
tain other  cases  Involving  offenses  commit- 
ted against  statute  or  other  laws  of  the 
commonwealth  the  police  court  acts  in  its 
Judicial  capadty  for  the  latter  alone,  and  In 
such  cases  the  fines,  penalties,  forfeitures, 
and  costs  adjudged  or  collected  go  to  the 
commonwealth. 

By  section  3147,  Kentucky  Statutes,  which, 
like  sections  3155-3162,  applies  to  and  defines 
the  Judicial  powers  of  police  courts  of  dtles 
of  the  second  class,  it  is  provided  that  the 
police  court  cannot  finally  try  or  punish  a 
person  guilty  of  a  crime,  denominated  a  fel- 
ony by  the  laws  of  the  state.  As  therein 
declared,  Its  only  Jurisdiction,  if  the  offense 
be  a  felony,  Is  to  sit  and  try  It  as  an  examin- 
ing court;  that  is.  It  may.  If  the  evidence 
be  such  as  to  furnish  reasonable  grounds 
that  the  person  on  trial  has  been  guilty  of  a 
felony,  hold  him  over  to  the  circuit  court 
for  Indictment  by  the  grand  Jury,  and.  If  the 
offense  be  a  baUable  cme^  require  of  him 


a  bond  to  appear  In  that  omirt  to  answer  any 
Indictment  that  may  be  found  against  him. 

Where  a  ball  bond  taken  by  the  police  court 
In  a  felony  case  Is  forfeited,  the  proceeds  of 
such  bond  must  be  paid  to  the  commonwealth. 
Indeed,  this  is  clearly  shown  by  sections  ^S 
and  94,  Criminal  Code  Practice;  section  58, 
providing  for  the  return  of  tlie  forfeited 
bond,  with  the  word  "forfeited"  Indorsed  oa 
it,  to  the  clerk  <^  the  drcnlt  court  of  the 
county;  section  04,  subsec.  1,  providing  that 
the  court  to  whidt  the  bond  Is  returned  shall 
order  summons  against  the  ball  and  render 
Judgment  enforcing  the  forfdture;  subsec- 
tion 2,  that  if  the  court  fall  to  make  the  or- 
der, the  attorney  for  the  commonwealth  may, 
at  any  time  after  the  term,  cause  the  clerk 
to  Issue  the  summons  against  the  balL  If  in 
a  case  like  the  one  before  us  the  dty  is  oi- 
tltled  to  the  proceeds  of  the  forfeited  bond, 
why  should  not  the  forfeiture,  as  in  all  of- 
fenses against  the  dty  ordinances,  be  en- 
forced by  the  police  court  Instead  of  the 
circuit  court?  On  the  other  hand,  the  simple 
fact  that  the  forfeiture  must  be  enforced  by 
the  drcuit  court,  even  if  there  were  no  other 
reason  to  be  urged,  la,  it  seems  to  ua,  sutti- 
dently  persuasive  to  show  the  right  of  the 
commonwealth  to  the  proceeds  of  the  forfeit- 
ed bond. 

[2]  But  there  are  yet  other  grounds  sus- 
taining the  commonwealth's  right  to  the  mon- 
ef.  Section  1139,  Kentucky  Statutes,  de- 
clares that: 

"All  fines  and  forfeitures  which  may  be  im- 
posed by  law  shall  inure  and  vest  in  the  com- 
monwealth, except  in  cases  where,  by  law,  the 
whole  or  a  part  thereof,  shall  be  given  to  a  per- 
son or  to  some  particular  object,  and  may  be  rt^ 
covered  by  civil  procedure  before  any  Judicial 
tribunal  having  Jurisdiction  or  upon  indictment 
of  a  grand  jury." 

Among  the  persona  evidently  referred  to 
In  this  section  to  whom  parts  of  the  fines  and 
forfeitures  indicated  go  are  oonunonwealth's 
attorneys  and  clerks  of  the  drcuit  court, 
who  are  required  by  law  to  render  services 
In  aid  of  the  prosecution  In  which  tfaey  are 
Imposed,  and  all  of  whom  are  compensated 
wholly  or  In  part  for  tiielr  serrioes  by  tbe 
commonwealth  out  of  the  fines  and  forfeitures 
after  they  are  collected  and  received  by  tbe 
treasurer  of  the  state. 

It  will  also  be  found  that  section  2285.  Ky. 
St.,  requires  that  all  fines  and  forfeitures 
paid  under  Judgments  of  the  drcuit  court, 
without  copies  or  execution,  as  well  as  all 
Jury  fees,  etc.,  shall  be  paid  directly  to  the 
trustee  of  the  Jury  fund;  and  section  22^ 
makes  It  tbe  duty  of  the  latter  to  superin- 
tend and  urge  the  oollectloa  of  all  fines  and 
forfelttires  going  to  the  commonwealth.  Tbe 
trustee  of  the  Jury  fund  does  not  receive 
fines  or  forfeitures  Imposed  by  the  poUoe 
courts  or  collected  by  the  dilef  of  police  for 
violation  of  ordinances  o£  «  c(tr» 
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Wifltout  farther  elaboration  of  tlie  noaons 
that  lead  U8  to  Ote  conclusloB  alveady  ex- 
pressed, we  thiDi!  the  commonwealth  la  clear- 
ly entitled  to  the  proceeds  of  the  bond  forfeits 
ed  in  this  case;  and,  as  such  was  theJttdK- 
ment  of  the  circuit  court,  it  la  hettby.  af- 
firmed. 


POTTER  MATLOOIC  TRUST  CO.  ▼.  WAR- 
REN COUNTX  et  al.  • 

(Court  of  Appeals  of  Kentuckr.   Jan.  21, 1919.) 

1.  StSKXT    RAII.BOADS    «S960— QPERATXOH    AT 

Loss— Abaitdoniibnt  of  Fkaitchise. 
Where  a  street  railroad  wa«  constructed  un- 
der a  franchise  for  a  specified  time,  the  company 
maj  be  permitted  to  remove  its  tracks  and  aban- 
don the  road  upon  restoratioa  of  streets,  where 
opeiatioB  can  be  coatinned  only  at  a  loss. 

2.  Eminent  Domain  <S=»2(8)  —  Taking  Pbi- 

VATE  PBOPEBTT  —  STREET  RAn.BOAD  —  CoM- 

PEixiHO  Operation  at  Loss. 
Where  a  street  railroad  must  be  necetearily 
operated  at  a  Ices  or  abandoned,  and  the  fran- 
cliise  is  permisBive  only,  to  require  continued 
operation  is  to  violate  Const.  |  13,  providing 
tint  private  property  shall  not  be  talien  for 
public  use  without  just  compensation  being  pre- 
viously made.  ^ 

3.  STBEErr     Railboadb     «=a06  —  Hobtoaoe 

F0BEC1.0BCBE— Sale  or  Pbofebtt  as  June 

—Abandonment  of  Fbanchibb. 
Where  the  evidence  does  not  satisfy  tho 
court  that  a  street  railroad  cannot  be  operated 
without  loss,  it  may  upon  mortgage  foreclosure 
require  it  to  be  offered  for  sale  as  a  going  con- 
cern for  a  fixed  price  and,  if  not  so  sold,  require 
iU  operati<»i  by  a  receiver  for  one  year  to  de- 
termine such  fact,  before  permitting  sale  of  the 
property  as  junk  and  the  abandonment  of  the 
permissive  franchise. 

Appeal  from  Circuit  Court,  Warren 
County. 

Suit  by  the  Potter  Matlock  Trust  Comr 
puny,  as  trustee,  against  the  Southern  Trac- 
tion Company,  as  successor  of  the  Park  City 
Kallway  Company,  and  others,  to  enforce  a 
mortgage  lien.  Judgment  of  foreclosure  was 
rendered,  but  set  aside  before  sale  by  a  set- 
tlement agreement  involving  sale  of  physical 
property  of  traction  company,  upon  failure 
tu  carry  out  which  the  plaintiff  filed  an 
iimended  petition  to  which  the  County  of 
'n'arren  and  the  City  of  Bowling  Green  filed 
answers.  From  so  much  of  a  judgment  of 
foreclosure  as  refused  to  permit  the  physical 
property  to  be  sold  as  junk  and  removed, 
the  plalntitr  appeals.  Reversed,  with  direc- 
tions. 

Wrigbt «  McElioy  and  T.  W.  &  R.  C.  P. 
Ttionifls,  all  o<  Bowllag  Green,  for  appel- 
lant 


G.  D.  MllUken,  Ooy  Herdman,  and  O.  P. 
Ropn,  all  of  BowUag  Oreen,  for  appellees. 

CARROLL,  C.  J.  A  statement  of  aofne 
pertinent  facts  appearing  In  the  record  that 
preceded  the  be^nnlng  of  this  ligitatlon,  as 
well  as  review  of  the  litigation,  will  be  help- 
ful la  reaching  a  solution  of  the  control- 
ling question  In  the  case,  whidi  is:  Can  a 
street  railway  company,  operating  under  a 
franchise  granted  by  a  dty  and  county,  re- 
more  its  raUs  and  equipment  and  perma- 
nently abandon  the  operation  of  the  road 
if  it  appears  that  it  cannot  be  operated 
ezc^t  at  a  loss? 

Some  years  ago  the  council  of  Bowling 
Green  by  an  ordinance  granted  to  the  Park 
City  Railway  Company,  the  predecessor  In 
title  of  the  Southern  Traction  Company,  a 
"right  of  way  over  the  following  described 
streets  of  the  city  of  Bowling  Green  subject 
to  the  rules  regulating  and  restrictions  here- 
in set  forth."  The  ordinance  described  the 
streets  on  which  the  company  might  con- 
struct and  operate  its  railway  and  contain- 
ed a  number  of  provisions  regulating  the 
manner  in  wliich  the  streets  should  be  used 
and  kept  in  repair,  the  fares  that  should 
be  charged,  the  license  tax  that  should  b« 
paid,  and  other  matters  connected  with  the 
operation  of  the  roads. 

The  privilege  thus  granted  was  to  run  for 
a  term  of  SO  years,  which  has  -not  yet  /ex- 
pired.' 

The  fiscal  court  of  Warren  county  also 
grsAted  to  the  railway  company  the  privl, 
lege  of  using  and  occupying  the  public  ways 
of  the  county  for  a  term  of  20  years,  not  yet 
expired.  This  order  also  contained  some 
provisions  concerning  the  manner  In  which 
the  highway  should  be  maintained,  the  track 
should  be  laid,  as  'well  as  others  regulating 
the  operation  of  the  road. 

Neither  the  ordinance  enacted  by  the  coun- 
cil nor  the  order  adopted  by  tbe  fiscal  court 
contained  any  stipulation  that  the  street 
car  company  should  operate  its  road  for  the 
time  specified  in  the  grants  or  for  any  length 
of  time,  although  the  company  had  the  right 
under  the  grants  to  use  the  highways  and 
operate  its  road  for  tbe  time  specified.  Nor 
did  either  of  the  grants  give-  to  the  com- 
pany the  exclusive  right  to  the  use  of  the 
streets  or  roads,  or  contain  any  provisions 
that  would  prevent  the  dty  from  granting 
other  like  privileges  to  other  companies.  In 
brief,  the  grants  merely  authorised  and  per- 
mitted the  company  to  construct  its  lUie  of 
road  along  highways  and  streets  named  and 
operate  cars  thereon  for  the  time  specided. 

Under  the  eathority  of  these  two  granUi, 
the  street  railway  company  constructed  its 
line  of  road  In  the  county  and  city  and  op- 
erated cars  thereon  for  a  number  of  years 

In  1914,  the  railway  company  e.\ecuted 
to  the  Potter  Matloqk  Trust  Company,  as 
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trustee,  a  mortgage  ou  Its  property  to  se- 
cnre  the  payment  of  bonds  amounting  to 
$24,500;  and  in  1916  tbe  trust  company 
brought  a  suit  against  tbe  railway  company 
and  other  persona  asking  tbat  its  mortgage 
lien  be  enforced  and  the  property  covered 
by  the  mortgage,  which  Included  everything 
the  street  railway  company  owned  as  well 
as  the  franchises  and  rights  granted  to  It 
by  the  city  and  county,  be  sold  as  a  going 
concern  upon  the  ground  that  tbe  railway 
company  was  insolvent  and  had  defaulted 
in  the  payment  of  the  Interest  on  tbe  bonds, 
thus  precipitating  the  maturity  of  tbe  debt 

In  answer  to  this  suit,  the  railway  c<Hn- 
pany  and  the  other  defendants  named  de- 
nied that  the  company  was  insolvent,  and 
set  up  that  its  embarrassed  financial  condi- 
tion and  Inability  to  pay  the  Interest  on  the 
bonded  debt  was  due  to  the  mismanagement 
of  its  affairs. 

In  October,  1917,  there  was  a  Judgment 
granting  the  relief  prayed  for  by  the  trustee 
and  ordering  a  sale  of  all  the  property 
rights  and  franchises  of  the  railway  com- 
pany as  a  going  concern;  but  before  a  sale 
was  made  under  this  judgment  and  oa  -Oc- 
tober 26,  1917,  the  railway  company  entered 
Into  a  contract  with  Hlrsch  &  Sons,  by 
which.  In  consideration  of  $21,000  to  be  paid 
in  cash,  it  sold  to  Hlrsch  &  Sons  with  the 
consent  of  the  directors  and  the  trustee  for 
the  bondholders  all  of  its  physical  property, 
agreeing  that  Its  rails,  ties,  and  all'  other 
equipment  might  be  removed.  In  other 
words,  under  this  contract  the  operation  of 
the  road  was  to  be  permanently  abandoned 
and  all  of  its  physical  property  taken  down 
and  removed  <by  Hlrsch  &  Sons.  It  further 
appears  tbat^  when  this  contract  was  made, 
the  judgmeift  ordering  a  sale  of  the  road 
was  by  agreement  of  all  parties  concerned 
set  aside.  It  is  obvious  from  this  that  the 
owners,  the  trustee  for  the  bondholders,  and 
perbaps  the  other  creditors,  concluded  that 
the  sale  to  Hlrsch  &  Sons  for  $21,000  would 
be  more  beneficial  to  them  than  a  sale  of 
the  road  under  the  Judgment;  therefore  they 
agreed  that  the  judgment  should  be  set  aside 
in  order  that  the  contract  with  Hlrsch  & 
Sons  might  be  carried  out. 

A  few  days  after  this  contract  with  Hlrsch 
ft  Sons  was  entered  into  and  in  October, 
1917,  the  county  of  Warren  and  the  city  of 
Bowling  Oreen  filed  in  the  Warren  circuit 
court  suits  against  the  railway  company  and 
Hlrsch  &  Sons  asking  for  an  injunction  to 
restrain  Hlrsch  &  Sons  from  taking  down 
or  removing  the  physical  property  and  equip- 
ment of  the  railway  company.  When  this 
injunction  suit  came  on  to  be  heard,  the 
Judge  of  the  circuit  court  granted  the  in- 
junction prayed  for  and  made  an  order  re- 
straining the  railway  company  from  selling 
Its  physical  property  and  Hlrsch  ft  Sons 
from  taking  down  and  removing  any  of  the 
equipment 


Whwn  the  order  granting  the  injunction 
was  entered,  a  motion  was  made  by  the  rail- 
way comiwny  and  Hlrsch  A  Sons  before  a 
Judge  of  this  court  to  dissolve  It  in  order 
that  the  contract  between  the  railway  com- 
pany and  Hlrach  ft  Sons  ml^t  be  carried 
out ;  but  the  Judge  of  this  court  to  whom  tbe 
application  was  made,  and  tbe  other  Judges 
who  sat  with  him  In  hearing  the  application, 
refused  to  dissolve  tbe  Injunction  granted  by 
tbe  circuit  Judge  and  in  the  course  of  a  brief 
opinion  said: 

"We  did  not  consider  or  determine  the  ques- 
tion whether  under  any  circumstances  a  street 
railway  company  that  has  obtained  a  franchise 
to  operate  a  line  of  railway  may,  in  oppo*iti<» 
to  the  will  of  the  monlcipality  trom  whom  the 
franchise  was  obtained,  abandon  its  line  of 
road  and  remove  its  rails,  poles,  cars,  and  other 
equipment,  but  we  ail  screed  that  In  any  event, 
before  a  company  should  be  permitted  to  do  thi«, 
it  should  be  made  plain  that  it  could  not  oper- 
ate its  road  except  at  a  loss. 

"We  concur  in  what  Judge  Moss  said  that: 
'If  these  bondholders  and  the  stockholders,  who 
are  tbe  same  parties,  do  not  desire  a  foredoson 
and  a  sale  so  as  to  determine  wbe&er  or  not 
by  that  means  a  parcfaaser  could  be  obtained 
who  would  be  wUlin^  to  undertake  the  opera- 
tion of  the  street  railway,  then  they  most  con- 
tinue themselves  to  operate,  and,  if  at  any  time 
they  shall  fall  to  do  so,  it  might  become  proper 
and'  nece«ary  for  the  court  to  take  owtrol 
through  a  receiver  and  to  operate  same  until 
it  could  be  determined,  either  by  exposing  it 
for  sale,  or  by  some  other  proper  method,  wheth- 
er or  not  said  railway  is  capable,  under  reason- 
ably economical  and  efficient  management,  of  be- 
ing operated  and  continued  as  a  going  concern. 
Tbe  interest  of  the  public  demands  the  most 
thorough  testing  of  that  question  before  permit- 
ting the  utter  destruction  of  the  value  of  the 
property  as  a  street  railway.' " 

It  further  appears  from  the  record  that, 
while  these  injunction  proceedings  wer«  pend- 
ing, the  suit  filed  in  1916  by  the  Potter  Mat- 
lock Trust  Company,  as,  trustee,  for  a  sale  of 
the  road,  and  in  whic^  there  was  a  Judgment 
that  was  set  aside,  as  before  stated,  was  yet 
on  the  docket  of  the  Warren  circuit  court, 
and  in  February,  1918,  the  Potter  Matlock 
Trust  Company,  as  trustee,  filed  an  amended 
petition  in  which,  after  setting  up  the  in- 
solvency of  the  railway  company  and  its 
default  in  the  payment  of  interest,  averred 
that  the  property  of  the  railway  ccunpany 
could  be  sold  for  a  great  deal  more  If  dis- 
mantled and  sold  as  Junk  than  the  road  and 
its  property  and  privileges  could  be  sold  fbr 
as  a  going  concern  with  an  obligation  upon 
tbe  part  of  the  purchaser  to  continue  its  op- 
eration; and  therefore  it  prayed  that  tbe 
court  order  a  sale  of  the  road,  its  propertr 
and  privileges  as  a  going  concern  with  an 
obligation  upon  tbe  part  of  tbe  pnrdiaaer  to 
continue  its  operation  and  also  order  a  sale 
of  all  its  physical  property  with  the  prlvl- 
lega  to  the  purchaser  to  take  down  and  re- 
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move  the  same,  both  sales  to  be  made  at  the 
same  time,  and  that  one  to  be  approved  by 
the  court  which  realized  the  larger  sum. 

To  this  amended  petition  the  county  of 
Warren  and  the  city  of  Bowling  Green  filed 
answers  resisting  the  effort  of  the  trustee  to 
hare  the  physical  property  of  the  road  sold 
as  junk,  which  would  of  course  result  tn  tb» 
permanent  abandonment  of  the  road. 

Upon  hearing,  the  Issues  raised  by  the 
amended  petition  and  answers  thereto,  to- 
gether with  the  evidence  offered  thereon,  the 
court  adjudged  that  the  road  and  all  of  Its 
property  and  franchises  should  be  sold  as  a 
whole  with  an  obligation  upon  the  part  of  the 
pnrdiaser  to  operate  it,  and  further  adjudged 
that  the  trustee  was  not  entitled  to  a  Judg- 
ment for  a  sale  of  the  physical  property  of 
the  road  with  the  right  to  remove  the  same. 
To  80  mudk  of  this  Judgment  as  refused  to 
permit  the  physical  property  to  be  sold  as 
junk  and  removed,  the  trustee  for  the  hood* 
holders  prosecutes  this  appeaL 

[1]  Returning  now  to  what  we  conceive  to 
te  the  principal  question  In  the  case,  our 
ophilon  Is  that  when  it  has  been  clearly  dem- 
onstrated that  a  street  railway  company, 
that  has  secured  the  privilege  as  tUs  compa- 
ny or  Its  predeoMsor  did  to  construct  and 
operate  a  line  of  road,  cannot  continue  Its  op- 
eration as  a  whole  under  good  business  man- 
agement except  at  a  loss,  the  company  may 
be  permitted  to  remove  all  its  tr^da  and 
equipment  and  abandon  the  road  upon  re- 
storing the  highways  it  occupied.  In  so  far  as 
the.T  were  occupied  by  Its  tracks  and  other 
eqtilpment,  to  the  condition  of  the  remainder 
of  the  adjacent  highways  at  the  time  the 
abandonment  took  place. 

But  in  announcing  this  principle  we  wish 
it  to  be  distinctly  understood  that  Its  aiH>llca- 
bility  is  to  be  confined  to  a  state  of  case  sim- 
ilar to  that  presented  by  the  record.  We  do 
not  mean  to  go  so  far  as  to  say  that,  where 
there  was  a  contract  obligation  upon  the  part 
of  the  company  to  operate  its  road  for  a 
specified  time.  It  might,  upon  a  showing  that 
the  road  could  not  be  operated  even  under  ef- 
ficient management  except  at  a  loss,  abandon 
the  operation  of  the  road  before  the  term  stip- 
ulated in  the  contract  had  expired. 

It  seems  to  us  there  is  no  reason  why  a 
contract  obligation  should  not  be  enforced  in 
this  character  of  cases  with  the  same  vigor 
and  fullness  as  in  others  where  contract  ob- 
ligations are  assumed  and  the  rights  of  the 
r-artles  are  to  be  determined  by  the  terms  of 
the  contract  and  not  by  the  profit  or  loss  that 
Bay  result  In  performing  Its  conditions.  In 
this  case,  however,  there  was  no  contract  ob- 
ligation contained  in  the  ordinance  of  the 
city  or  the  order  of  the  fiscal  court  imposing 
upon  the  company  the  duty  of  operating  its 
Une  of  road  for  any  specified  time.  It  was 
(imply  granted,  the  right  to  use  sod  occupy 


for  a  described  period  the  streets  and  hii^- 
ways  mentioned  in  the  grants,  and  while  the 
grants  of  these  privileges  would  in  them- 
selves  pat  upon  the  «Knpany  the  duty  at 
continuing  the  weiation  of  the  road  for  die 
duration  of  the  grants,  If  under  efficient  man- 
agement It  could  be  operated  at  a  reasonable 
profit,  we  do  not  think  the  terms  or  condi- 
tions of  the  grants  should  be  construed  to  re- 
quire the  owners  of  the  company  to  continue 
the  operation  of  the  road  when  to  do  so 
would  cause  them  to  suffer  loss,  althouj^ 
they  had  exercised  good  business  methods  in 
managing  the  affairs  of  the  company.  Select- 
men of  Amesbury  v.  Cltisens'  Electric  Street 
BaUway  Co..  199  Mass.  384,  86  N.  B.  419,  19 
L.  R.  A.  (N.  S.)  866;  San  Antonio  Street 
Railway  Co.  v.  State,  90  Tex.  520,  39  S.  W, 
926,  35  Ia  S.  A.  662,  59  Am.  St.  Rep.  834; 
State  of  Iowa  v.  CHd  Colony  Trust  Co.,  215 
Fed.  307,  131  O.  a  A.  581,  K  B.  A.  1915A, 
649. 

It  is  true  that  when  public  utility  corpo- 
rations undertake  by  virtue  of  permissive 
grants  made  by  public  authority,  as  this 
company  did,  the  performance  of  a  public 
service,  this  undertaking,  when  it  can  be  per- 
formed under  efficient  management  with  fair 
profit  to  the  owners,  carries  with  it  the  duty 
of  performing  the  service  in  su<*  a  way  as 
that  the  public  Interest  and  convenience  will 
be  served  In  the  manner  contemplated  by  the 
terms  of  the  grants  and  for  the  time  therein 
specified. 

Under  conditions  like  these,  neither  of  the 
parties  to  the  contract  should  be  permitted 
to  break  it  or  to  alter  Its  terms  or  conditions 
to  the  prejudice  of  the  other  or  th6  public 
for  whose  use  and  benefit  the  contract  was 
entered  into.  Both  parties  must  fulfill  the 
purpose  of  the  grant  in  the  manner  and  for 
the  period  of  time  specified.  City  Railway 
Co.  V.  GitiEciw'  Street  Railway  Co.,  166  V.  S. 
5S7, 17  Sup.  Ct  663,  41  L.  Bd.  1114 ;  Clarks- 
burg Ellectric  Light  Co.  v.  City  of  Clarksburg 
a900)  47  W.  Va.  730,  35  S.  E.  994,  60  L.  R. 
A.  142 ;  Louisville  Home  Tel.  Co.  v.  City  of 
Louisville,  130  Ky.  611,  113  S.  W.  855;  Cum- 
berland Tel.  Co.  V.  City  of  Hickman,  128  Ky. 
220,  111  S.  W.  811;  Chesapeake  &  Ohio  R.  B. 
Co.  V.  City  of  Dayton,  177  Ky.  603,  197  S.  W. 
969. 

But  we  are  also  sure  that  private  individu- 
als, in  the  absence  of  a  contract  obligation, 
are  not  under  a  duty  of  any  kind  to  serve  the 
public  at  a  loss  to  tbemselves.  Where  there 
is  no  ^utract  obligation,  the  public  has  no 
right  to  expeot  or  demand  that  private  indi- 
viduals will  to  their  own  loss  oontlnne  a  serv- 
ice that  under  efficient  managemmt  will  not 
return  to  them  a  reasonable  profit  on  their  In- 
vestment. 

[2]  To  say  that  the  fxwners  of  a  public 
utility  company  must,  in  the  absence  of  a 
contract  obligation,  continue  to  render  the 
service  contanplated  by  a  merely  permissive 
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grant  to  use  pnbllc  ways,  althougb  it  could 
not'  be  done  under  eflBdent  management  with- 
out a  loss,  would  be  In '  effect  holding  that 
private  property  might  be  taken  tor  public 
use  without  compensation;  and,  of  course, 
this  cannot  be  done.  Hiere  would  be  little 
difference,  as  It  seems  to  ub,  between  a  rul- 
ing that  the  private  property  of  an  individual 
might  be  boldly  takm  without  compensation 
for  some  public  use,  and  a  holding  requiring 
the  private  Individual  to  render,  under  a 
grant  like  the  one  here  in  question,  a  public 
service  at  a  personal  loss  to  himself.  To  au- 
thorize the  doing  of  either  one  or  the  other 
of  these  things  would  plainly  be  a  violation 
of  the  provision  contained  in  section  iZ  of 
the  Constitution  that — 

"Nor  shall  any  man's  property  be  taken  or 
applied  to  public  u8«  *  *  *  without  just 
compeDsation  being  pretioualy  made  to  him." 

The  views  we  have  expressed  appear  to  be 
so  sound  as  not  to  require  citation  of  au- 
thority in  support  of  them,  but  authority  Is 
not  wanting.  In  Northern  Padflc  Railway 
Co.  v.  Territory  of  Washington,  142  U.  S. 
492,  12  Sup.  Ct  283,  35  U  Ed.  1092,  the 
court  said: 

"But. if  tbe  charter  of  a  railroad  corporation 
simply  authorizes  the  corporation,  without  re- 
quiring it,  to  construct  and  maintain  a  railroad 
to  a  certain  point,  it  has  been  held  that  it  can- 
not be  compelled  by  mandamus  to  complete  or 
to  ^maintain  its  road  to  that  point,  when  it  would 
not  be  remunerative." 

In  Sherwood  v.  Atlantic  Railroad  Co.,  94 
Va.  291,  26  S.  B.  943,  th«  court,  in  consider- 
ing Che  question  whether  a  railroad  company 
could  be  compelled  by  mandamus  to  operate 
its  road  at  a  loss  to  the  stockholders,  said: 

"Where  the  line  of  railway,  taken  as  a  whole, 
cannot  be  profitably  maintained ;  where  its  op- 
eration, when  discreetly  and  economically  man- 
aged, is  attmded  with  losa— it  is  difficult  to  per- 
ceive how  a  court  can,  by  mandamus  or  other- 
wise, compel  its  operation  to  be  continued.  If 
the  loss  is  the  result  of  improvident  and  un- 
thrifty management,  the  court  may,  at  the  suit 
of  those  interested,  take  charge  of  it  for  the 
benefit  of  all  concerned,  and  run  it  through  the 
instrumentality  of  a  receiver;  but,  if  the 
traffic  of  the  road  is  really  insufficient  to  sup- 
port a  wise  and  economical  administration  of 
its  affairs,  there  would  seem  to  be  no  escape 
from  its  ultimate  abandonment.  Such  caoes  are 
possible,  though  rare.  It  more  frequently  hap- 
pens, however,  that  a  part  of  the  line  becomes 
unproStable,  tliough  the  system  as  a  whole  may 
be  valuable.  In  such  an  event,  the  court  will 
inquire,  first,  as  to  the  positive  duties  imposed 
by  tbe  charter,  and  compel  their  performance  by 
appropriate  remedies,  while  with  resi>ect  to 
those  duties  which  were  not  imposed  by  the 
charter,  but  which  have  been  assumed  by  the 
corporation  under  permissive  grants  of  power,  it 
will  consider  all  the  circumstances  of  the  case, 
and  if  upon  the  facts  it  shall  appear  that  the 
dnty  unfulfilled  Inflicts  no  particular  injury  oi" 
hardship  upon  thos»  who  mttka,  ttas  complalBtr 


and  that  the  service  which  they  teeeiv«  is  un- 
der all  the  conditions  reasonably  adapted  to  their 
needs,  while  the  performance  of  the  duty  would 
entail  a  burden  and  loss  upon  the  company  far 
in  excess  of  any  benefit  conferred,  and  which 
might  in  its  ultimate  effect  embarrass  or  pre- 
vent the  performance  of  other  duties  in  respect 
to  larger  interests,  and  affecting  a  Car  greater 
number  of  dtizena,  the  court  will  withheld  its 
hands." 

To  the  same  effect  is  State  of  Kansas  v. 
I>odge  City  Railroad  Co,  53  Kan.  329,  36 
Pac.  706,  24  Li.  R.  A.  664. 

Id  Jack  v.  WllUams  (0.  G.  A.)  113  Fed.  823, 
the  court  had  before  It  tbe  qnestloa  whether 
tlte  owners  of  a  railroad  could  be  compiled 
to  operate  it  at  a  loss,  and  said: 

"To  be  thus  useful  to  the  public,  the  road  must 
be  kept  up  in  such  a  condition  that  life  aoi 
property  both  must  be  made  as  safe  as  prac- 
tioeUe.  The  rates  of  transportation  of  petsons 
and  freight  must  be  reasonable.  And  tbe  rea- 
sonable niunber  of  trains  must  be  kept  up,  de- 
pendent upon  the  circumstances  surrounding  the 
railway.  Whilst  thus  serving  the  public,  liow- 
ever,  no  corporation  or  private  person  is  obli^ 
to  continue  the  service  without  a  reasonable 
remuneration.  Mo  one  can.  be  compelled  to 
serve  the  puMie  for  nothing.^  Private  property 
of  no  Und,  including  railroa!^  property,  can  be 
used  (or  public  purposes  without  compen8ati<». 
Smyth  V.  Ames,  169  U.  S.  467,  18  Sup.  Ct.  418, 

42  L.  Ed.  819;  Road  Co.  v.  Sandford.  164  V. 
S.  578,  17  Sup.  Ct  198,  41  L.  Ed.  560 ;  Chicago, 
M.  &  St.  P.  R.  Co.  V.  Minnesota,  134  V.  S. 
418,  10  Sup.  Ct  462,  83  U  Ed.  970;  Railway 
Co.  ▼.  Smith,  173  U.  8.  684,  19  Sup.  CX.  565. 

43  Lb  Ed.  858.  All  these  cases  determine  that 
a  railroad  company.  In  the  full  enjoyment  and 
use  and  capadty  to  use  its  franchises,  cannot 
be  compelled  to  exercise  its  franchises  without 
reasonable  remuneration.  A  fortiori  a  railroad 
corporation,  or  a  person  owning  a  railroad,  can- 
not be  compelled  to  operate  that  road,  not  onlr 
without  remuneration,  but  at  a  loes.  And  this 
not  by  any  means  because  such  corporation  or 
person  is  iascdvent  If  a  dtisen  has  the  wealth 
of  the  Rothschilds,  he  cannot  be  compelled  tn 
use  a  dollar  of  his  wealth  for  public  purposes 
without  compensadoo."         ^ 

This  case  was  affirmed  by  the  Circuit  Oourt 
of  Appeals  in  State  of  South  Carolioa  t.  Jack, 
145  Fted.  281,  76  O.  C.  A.  165. 

The  case  of  Southern  Railway  Co.  In  Ken- 
tucky V.  Hatchett,  174  Ky.  463,  192  S.  W. 
694,  Ll  R,  A.  1917D,  1105,  U  relied  on  I'T 
counsel  for  the  county  and  dty;  but  ther? 
is  no  conflict  whatever  between  what  wa< 
said  In  that  case  and  what  we  have  said  in 
this  one.  The  facts  of  the  two  cases  are  rad- 
ically different,  and  the  prindple  announced 
in  the  Hatchett  Case  has  no  application  m 
the  facts  of  this  case.  It  should,  however, 
be  said  ttiat  in  ttie  Hatdiett  Case,  althoush 
the  court  ruled  tliat  a  solvent  railroad  com- 
pany eoold  not  abandon  a  portion  of  its  road 
Bierely  because  the  operation  of  sucih  portion 
was  imvraMUwratlve^  it  yvb  racognUed  and 
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spproTed  th«  doctrine  that,  vbere  tbe  wbole 
road  coold  not  be  operated  exc^rt  at  a  loss, 
its  use  mlgbt  be  abandoned  In  tbe  absoice  of 
a  contract  obligation. 

RaTing  reached  the  conclusion  that  a  street 
railway  company  may  In  tbe  absence  of  a 
(vntract  oMIgatlon  abandon  its  whole  line  of 
road  when  it  is  plainly  made  to  appear  that 
It  cannot  be  operated  under  efficient  manage- 
ment except  at  a  loss,  the  ooiy  remaining 
question  is:  Do  tlie  facts  In  tbe  record  before 
us  show  such  a  condition  as  would  warrant 
the  application  of  this  rule? 

01  The  weight  of  the  evidence,  as  we  think 
shows  th&t  this  road  cannot  be  operated  ex> 
rept  at  a  loss;  bnt  there  are  a  good  many 
facts  and  circumstances  pointing  to  the  con- 
clusion that  its  unprofitable  record  has  been 
cansed  by  quarrels  an&  dissensions  In  the 
management  and  generally  Inefltcient  control 
of  Its  affairs,  and  so  we  are  not  entirely  sat* 
lafied  that  it  may  not  be  so  conducted  as  to 
be  a  remunerative  property. 

Accordingly,  we  think  that  a  further  test 
ot  the  question  whether  this  road  can  be  op- 
erated at  a  reasonable  profit  should  be  made 
before  the  company  should  be  permitted  to 
abandon  It  And  in  order  that  this  disputed 
qnesUon  of  fact  may  be  definitely  settled  and 
the  rights  of  the  public,  the  owners,  and  the 
bondholders  protected,  we  think  that  the 
property  should  be  offered  tat  sale  as  a  go- 
ing concern  at  an  upset  price  of  $21,000  with 
an  obligation  upon  the  part  of  the  purcfabser 
to  continue  its  operation,  and,  if  no  purchas- 
er can  be  found  at  this  price  and  under  these 
conditions,  then  the  court  should  put  it  in 
the  hands  ot  a  receiver  to  be  operated  for  a 
year  without  incurring  any  expense  in  ex- 
ce«  of  the  income  of  the  property,  and.  If  at 
tbe  exitiratlon  of  a  year  it  is  found  that  tbe 
road  cannot  be  operated  so  as  to  yield  a  rea- 
xonable  profit  to  tbe  owners,  an  order  should 
be  made  permitting  the  owners  or  trustee  for 
the  bondholders,  as  the  case  may  be,  to  sell 
the  road  In  any  manner  they  please  and  for 
any  price  that  suits  them,  with  tbe  right  on 
tbe  part  of  the  purchaser  to  take  up  the 
tracks  and  other  equipment  and  abandon  the 
road,  upon  leaving  the  streets  and  highways 
occulted  by  the  road  and  Its  equipment  In  as 
good  condition  as  the  remainder  of  the  ad- 
jacent streets  and  roads.  We  have  fixed  the 
npset  price  at  $21,000:  First,  because  that 
appears  to  be  the  price  at  which  the  owners 
and  bondholders  were  willing  to  sell  It ;  and, 
second,  because  the  fixing  of  this  price  will 
prevent  the  property  from  being  sold  as  a 
going  concern  at  a  iMmlnal  sum,  thereby  caus- 
ing the  owners  and  bondholders  to  lose  the 
difference  between  tbe  amount  at  which  they 
were  willing  to  sell  It  and'  the  sum  at  which 
tbe  road  might  be  sold. 
.  Wherefore  tbe  Judgment  is  reversed,  with 


directions  to  proceed  in  conformity  with  this 
opinion;  each  party  to  pay  one-half  of  the 
costs  in  this  court  and  in  the  lower  court 


BREATHITT  COUNTY  v.  HAQINS. 
(Court  of  Appeals  of  Kentucky.    Feb.  18,  1919.) 

1.  OOTJItTlES  «=»1— NATTTBB  of. 

A  county  is  only  a  quaal  corporation,  and  is 
distingniahable,  so  far  as  liabilities  are  concern- 
ed, from  a  private  or  mmiicipal  corporation  as 
a  city  or  town ;  it  being  <«ly  a  political  subdivi- 
sion of  the  state. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrase^  First  and  Second  Series,  County.] 

2.  CoVNTiKS  «=»206— Actions  Against. 

Being  portion  of  state  for  governmental  pur- 
poses, county  cannot  be  sued,  unless  statute 
permits  it,  or  right  can  be  implied  from  express 
power  given,  or  suit  is  on  contract  which  county 
could  make. 

3.  Counties  «=»210— Actions  Against— Rb- 

COVKBT. 

Where  county  without  authority  leased  to 
individuals  right  to  colle<;t  tolls  from  users  of 
bridge,  &«M,  that  one  ushig  the  bridge  cannot 
recover  from  the  county  the  amount  of  tolls 
thus  wrongfully  exacted. 

Appeal  from  Circtiit  Court,  Breathitt 
County. 

Action  by  O.  A.  Haglns  against  Breathitt 
County.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Reversed  and  remanded, 
for  proceedings  consistent  with  opinion. 

South  Strong  and  Chester  Gourley,  both 
of  J&ckson,  and  O.  H.  Pollard,  of  Lexington, 
for  appellant 

a  E.  Hogg,  of  BoonevlUe,  T.  T.  Cope,  of 
Jackson,  and  A.  F.  Byrd,  of  Lexington,  for 
appellee. 

HURT,  J.  The  county  of  Breathitt  erected 
a  bridge  over  a  branch  of  the  K«ttucky  river 
which  flows  through  the  city  of  Jackson, 
which  is  the  capital  of  the  county.  For  a 
number  of  years  the  fiscal  court  of  the  county 
leased  the  right  to  collect  tolls  from  persons 
and  vdildes,  using  the  bridge,  to  the  highest 
bidder,  and  the  sums  paid  by  tbe  lessees  were 
turned  into  the  treasury  of  the  county  and 
expended  by  its  fiscal  court  In  defraying  the 
necessary  expenses  of  the  county.  On  the 
12th  day  of  November,  1912,  It  was  held,  by 
a  decision  of  this  court  in  the  action  of 
Breathitt  County  v.  Hanunonds  et  al.,  150 
Ky.  502,  150  8.  W.  661,  42  L.  B.  A.  (N.  S.) 
836,  Ann.  Cas.  19UD,  614,  that  the  county 
of  Breathitt  did  not  have  the  right  to  require 
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the  payment  of  tolls  by  the  Individuals  of  the 
public,  who  used  the  bridge^  Thereafter 
the  -appellee,  O.  A.  Haglns,  Instituted  this 
action  against  the  county  to  recover  from  It 
the  tolls,  which  he  had  paid  for  the  use  of 
the  bridge  during  a  great  number  of  years. 
The  county  denied  its  liability,  and  also  in- 
terposed a  plea  of  the  five-year  statute  of 
limitation.  Before  answering,  however,  the 
county  demurred  generally  to  appellee's 
cause  of  action,  as  stated  in  Ms  petition,  bn't 
the  demurrer  was  overruled.  The  evidence 
upon  the  trial  proved  that  the  fiscal  court, 
assuming  the  right  to  require  the  paym^tt 
of  tolls  for  the  use  of  the  bridge  by  the  pub- 
lic, made  orde>rs  directing  the  leasing  of  the 
privilege  of  collecting  tolls  for  the  use  of  the 
bridge,  and  entered  into  contracts  with  the 
lessees,  who  paid  the  sums  agreed  upon  be- 
,tween  them  and  the  fiscal  court  for  the  right 
to  collect  tolls  into  the  county  treasury,  and 
presumably  were  thereafter  expended  by 
the  county  in  the  conduct  of  Its  fiscal  affairs. 
The  custodians  of  the  county's  funds  were 
not  made  parties  to  the  suit,  nor  the  lessees 
of  the  bridge,  who  collected  the  tolls.  At 
the  conclusion  of  the  evidence  offered  upon 
the  trial,  the  county  moved  the  court  to  di- 
rect a  verdict  in  its  favor,  but  this  motion 
was  overruled.  Instead,  the  court  directed 
the  Jury  to  return  a  verdict  for  the  sum  of 
$628  in  favor  of  appellee,  which  it  did,  and 
a  Judgment  was  rendered  accordingly.  From 
the  Judgment  the  county  has  appealed. 

[1-3]  It  is  not  questioned  that,  if  appellee 
had  a  right  of  recovery  at  all,  the  Judgment 
was  for  the  proper  amount,  and  the  question 
of  a  right  to  sue  the  county  and  to  recover 
upon  the  claim  made  by  appellee  was  pre- 
sented by  his  demurrer  to  the  petition  and 
upon  his  motion  for  a  directed  verdict.  A 
county  is  only  a  quasi  corporation,  and  is 
distinguishable,  so  far  as  liabilities  are  con- 
cerned, from  a  private  or  municipal  corpora- 
tion, as  a  city  or  town.  It  is  a  political  di- 
vision of  the  state,  and  a  division  for  the 
purposes  of  government,  and  its  activities 
are  nearly,  if  not  quite,  all  expended  in  mat- 
ters of  government,  and  in  administering 
the  sovereignties  of  the  state,  and  for  that 
reason  there  are  only  a  few  things  for  which 
a  dtlzen  may  maintain  a  suit  against  the 
county.  Being  a  portion  of  the  state  for 
governmental  purposes,  a  county  cannot  be 
sued,  unless  there  is  a  statute  wtiich  express- 
ly authorizes  such  an  action  to  be  maintained, 
or  the  right  to  do  so,  can  be  necessarily  Im- 
plied from  an  express  power  given,  or  it 
may  be  sued  upon  an  express  contract,  which 
the  county  has  authority  to  make.  In  accord- 
ance with  this  doctrine  it  has  been  held  that 
an  action  cannot  be  malntai&ed  against  a 
county  for  injuries  sustained  from  neglect 
of  Its  officials  in  keeping  public  roads  and 
bridges  in  repair,  nor  for  damages  suffered 
by  prisoners   on   account  of  defective,  un- 


healthy Jails,  nor  for  defects  in  the  buildings 
of  the  county,  which  cause  Injuries,  although 
the  negligence  of  the  officials  of  the  ctmnty 
was  gross ;  nor  can  the  county  be  made  liable 
for  a  positive  wrongful  act  of  its  officials,  in 
connection  with  their  duties  as  officials,  imless 
the  liability  is  Imposed  by  statute  either  di- 
rectly or  by  necessary  implication.  Neither 
can  a  county  be  made  liable  to  attorneys,  who 
sue  for  a  citizen,  who  maintains  a  suit  for 
all  taxpayers,  and  secures  the  return  to  the 
county  of  funds  which  have  been  illegally 
disbursed.  Downing  v.  Mason  County,  87 
Ky.  208,  8  S.  W.  264,  10  Ky.  Law  Kep. 
106,  12  Am.  St  Rep.  473;  Marlon  County  v. 
Rives,  133  Ky.  477,  118  S.  W.  309;  WheaOy 
V.  Mercer  County,  9  Bush,  704;  Hlte  v.  Whit- 
ley County  Ot,  91  Ky.  168,  15  S.  W.  57,  12 
Ky.  Law  Rep.  764,  11  Ia  R.  A.  122;  Simons 
V.  Gregory,  120  Ky.  116^  85  S.  W.  751.  27  Ky. 
liaw  Rep.  509^  Moberley  v.  Carter,  5  Ky.  Law 
Rep.  094;  Shepard  v.  Pulaski  County,  18  S. 
W.  15,  13  Ky.  Law  Rep.  672;  Slnkhorn  v. 
Lexington,  112  Ky.  205,  65  S.  W.  356,  23 
Ky.  Law  Repb  1479;  Hardwick  v.  Franklhi. 
120  Ky.  78,  85  S.  W.  709,  27  Ky.  Law  Rep. 
481;  Coleman  v.  Baker,  lU  Ky.  131,  63  S.  W. 
484,  23  Ky.  Law  Rep.  513;  Moss  r.  Rowlett 
112  Ky.  121,  65  a  W.  153,  358,  23  Ky.  Law 
Rep.  1411. 

As  further  Illustration  of  this  doctrine, 
when  taxes  have  been  wrongfully  collected 
by  county  officials,  the  citizen,  who  has  paid 
the  taxes,  may  maintain  a  suit  directly 
against  the  person  who  has  the  money,  from 
the  collection  of  the  taxes.  In  his  possession, 
or  for  the  purpose  of  dLstrtbution,  and  re- 
cover it;  but  he  cannot  maintain  a  suit  against 
the  county  for  it,  after  it  has  been  paid  out 
Commonwealth,  for,  etc.,  v.  Baske,  124  Ky. 
468,  99  S.  W.  316, 30  Ky.  Law  Rep.  400;  Com.  v. 
Stone,  114  Ky.  611,  71  S.  W.  428,  24  Ky.  Law 
Rep.  1297;  Blair  v.  Carlisle,  etc..  Turnpike 
Co.,  4  Bosh,  157 ;  Whaley  v.  Com.,  110  Ky.  151. 
61  S.  W.  35,  23  Ky.  Law  Rep.  1292.  In  the 
Instant  case,  the  claim  of  appellee  did  not 
grow  out  of  any  express  contract  between 
him  and  the  county,  and  the  facts  of  tbe 
case  upon  principle  cannot  be  distinguished 
from  a  case  of  wrongful  collection  of  an  ille- 
gal tax.  The  app^lee,  in  his  petition,  alleges 
that  the  tolls  were  wrongfully  collected 
from  him.  He  paid  the  tolls,  not  to  the  coun- 
ty, but  to  a  lessee  of  the  county.  His  remedy 
was  a  proper  proceeding  against  the  tndlvld- 
uaj  who  was  collecting  the  toUs,  to  requin? 
him  to  cease,  and  for  the  recovery  of  any 
money  paid,  against  the  person  who  had  it. 
Under  the  authorities  herein  cited,  he  had 
no  cause  of  action  against  the  county.  There 
is  no  statute  which  expressly  gives  author- 
ity for  his  suit,  -nor  is  there  any  express 
power  from  which  his  right  to  maintain  such 
a  suit  can  be  implied. 

Neither  the  case  of  Moore  v.  Lawrence 
County,  143  Ky.  448,  136  S.  W.  1081,  <ated 
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'  appellee,  nor  the  earlier  case  of  Layman 

Beeler,  113  Ky.  221,  6T  S.  W.  ti95,  24  Ky. 

iw  Rep.  174,  is  authority  for  the  malnten- 

\   Ke  of  his  action.   Those  were  cases  wherein 

-  nnages  were  suffered  by  Individuals  from 
k  actions  of  the  county  In  the  construction 
'  roads,  and  the  authority  for  the  liability 

- '  the  county  Is  found  In  section  242,  of  the 

institution.    The  counties  are  invested  with 

■■«  power  of   taking  private  property  for 

-'  ibllc  use  In  the  construction  of  roads,  and 

'  - « 'required  by  that  section  of  the  Conatltu- 

»  to  make  just  conrpensatlon  for  the  pr<^)er- 

■  taken,  but  In  the  Instant  case  the  county 

as  not  Invested  with  the  privilege  of  col- 

'  etlng  tolls  for  the  use  of  the  bridge.    Both 

-  IB  demurrer  to  the  petition  and  the  motion 
■  >r  a  directed  verdict  should  have  prevailed. 
-  The  Judgment  is  therefore  reversed,  and 

' '  tnse  remanded  for  proceedings  consistent 

1th  this  opinion. 


SPROUL  T.  INTERSTATE  COAL  CO. 


Vfourt  of  Appeals  of  Kentucky.    Feb.  14,  ldl9.) 
■  orsD ABIES    iS=>40(l)  —  Evidence  —  StrFFi- 

BIEXCT. 

Extraneous  evidence  offered  to  identify  lands 
'  -  iduded  in  a  patent  to  land  issued  by  the  state, 
.•f  iBeh  was  void  for  uncertainty,  held  not  suflS- 
I  Int  for  snbmission  to  jury. 


"ij  K. 'Appeal  from  Circuit  Court,  Knox  County. 

W-'  Action  by  J.  C.  SproxU  against  the  Inter- 
'■'"'■tte  Coal  Company.  From  a  judgment  for 
IS  ■•'Itendant,  plaintiff  appeals.    Affirmed. 

lii-f 

R^rM.  D.  Tuggle  and  W.  R.  Lay,  both  of  Bar- 
i/.s.;|[urvllle,  for  appellant. 
eii-.tBlack,   Black  &  Owens,  of  BarbourvlUe, 
J ,  tft  appellee. 

h- 

.pjleil  CLARKE,  X  As  was  stated  In  the  opln- 
racki  upon  the  former  appeal  of  this  case, 
ft.t-fcich  Is  reported  in  160  Ky.  211,  160  S.  W. 
lisfiw,  and  contains  copies  of  the  map  and  pat- 
n  (Ckta  referred  to  herein,  J.  C.  Sproul  brought 
•ioB-ba  suit  against  the  Interstate  Coal  Compa- 
r  c(m  to  recover  25  acres  of  land  which  as  he 
0  ti>4eged  was  covered  by  a  patent  from  the 
iVi5  fcamonwealth  to  his  brother,  G.  W.  Sproul, 
tW»date  October  28,  18'J1,  uiid  luid  1h'i.-ii  (.-ou- 
mfced  to  hiiu  by  the  patentee. 

"^   the   former  appeal   was 

'ncertaiiity.     Uiwii  the 

■•^If  introdueetl  more 

t  trial,  feuding  to 

whieli  is  located 

corner  to  the 


of  Ms  patent,  and  that  the  chestnut.  Berry 
Lnthram's  comer,  called  for  as  a  comer  in 
his  patent,  is  a  well-known  object  and  lo- 
cated at  figure  3;  he  alSo  introduced  n«w 
evidence  in  an  attempt-to  show  that  his  pat- 
ent might  be  closed  from  figure  1,  to  reach 
which  all  called  for  courses  land  distances 
had  been  disregarded,  by  following  some  18 
or  more  lines  of  a  200-acre  Lunsford  survey, 
not  referred  to  In  the  evidence  upon  the 
former  trial,  to  his  beginning  comer,  the 
white  oak  on  the  road  at  figure  9.  It  will 
be  noticed  that  the  only  calls  In  his  patent 
from  the  Spanish  oak,  Lathram's  comer,  lo- 
cated at  figure  1  on  the  map,  to  his  beginning 
corner,  are  "thence  E.  25  poles  to  a  Spanish 
oak,  Lunsford's  comer;  thence  with  Luns- 
ford's  line  to  the  beginning" — which  rather 
clearly  Indicates  that  the  survey  was  to  be 
closed  from  Lunsford's  Spanish  oak  comer 
by  one  or  possibly  more  Unes  of  his  100- 
acre  patent  previously  referred  to  in  plain- 
tiff's patent,  and  It  does  not  seem  to  have 
occurred  until  quite  recently  to  plaintiff,  who 
himself  made  this  survey,  that  tMs  was  a 
reference  to  Lunsford's  50O-acre  survey.  So 
we  do  not  think  this  effort  to  close  his  sur- 
vey conforms  In  any  substantial  mannet 
with  the  calls  Of  his  patent,  or  that  the  new 
evidence  Introduced  by  him  upon  the  last 
trial  upon  this  question 'was  any  more  satis- 
factory than  the  theory  advanced  by  -him 
for  closing  the  patent  upon  the  former  trial, 
which  was  rejected  by  this  court;  but,  even 
if  we  might  concede  that  the  theory  now 
advanced  by  him  for  closing  his  survey  Is  a 
possible  comi^lance  with  the  calls  of  his 
patent,  it  would  still  be  impossible  in  our 
judgment,  upon  his  evidence  upon  the  last 
trial,  to  make  his  patent  cover  the  land  In 
controversy,  or  any  land. 

He  testified  that  he  made  the  survey  for 
his  brother  npon  which  his  jjatent  was  Is- 
sued; that  he  had  theretofore  twice  sur- 
veyed for  Lunsford  the  processloner's  lines 
around  his  lands,  including  the  public  road 
from  9  to  14  on  the  map,  and  that  there  was 
at  that  time  a  fence  from  14  to  Lathram's 
chestnut  comer  at  figure  3.  He  further  ad- 
mits he  did  not  make  an  actual  survey  of  the 
lines  supposed  to  connect  his  white  oak  and 
chestnut  comers,  and  It  is  apparent  from 
reading  the  Legere  patent  that  to  connect 
these  corners  he  shnply  copied  the  calls 
from  the  Legere  patent,  because  both  his 
patent  and  the  Legere  patent,  to  connect  the 
white  oak  and  chestnut,  call  for  stibstantlal- 
ly  the  same  courses  and  identical  distances, 
which  by  survey  do  not  even  approximately 
connect  these  two  corners.  As  stated  In  the 
former  appeal,  this  same  uncertainty  as 
to  the  proper  location  of  the  connecting  lines 
between  the  white  oak  and  chestnut  had  re- 
sulted more  than  20  years  before  in  a-  con- 
troversy between  Lunsford  and  Ballon,  who 
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iben  owned  the  Legere  patent,  by  wboae  re- 
spective contentions  these  patents  overlap- 
ped, and  tbat  tliey  had  In  1871  settled  this 
controversy  by  having  the  lines  processioned, 
and  which  were  tbu3  located  so  as  to  run 
with  the  county  road,  the  crooked  dotted 
line  from  9  to  14,  and  with  the  fence  from 
14  to  3 ;  so  that,  when  plaintiff  attempted  to 
locate  bis  survey  and  patent  in  1891,  and 
copied  from  the  Legere  patent  two  Interven- 
ing Hues  supposed  to  connect  the  white  oak 
and  chestnut,  which  he  did  not  survey,  and 
which  did  not  accomplish  this  result,  be  must 
have  known  tbat  the  lines  of  the  liegere  pat- 
ent which  connected  the  white  oak  and 
chestnut  bad  been  definitely  located  upon 
the  land  by  processloners  for  the  adjoining 
landowners,  and  that  the  error  in  tbe  cours- 
es and  distances  by  which  these  lines  were 
described  In  the  I/egere  patent  bad  been 
corrected  by  tbe  visible  and  marked  line  be- 
tween the  white  oak  and  tbe  chestnut,  run- 
ning with  the  county  road  and  the  fence,  as 
indicated  by  tbe  line  9  to  14  to  ^  on  tbe  map, 
and  be  cannot  now  get  away  from  this  long- 
established  location'of  these  lines  by  a  resort 
to  a  method  of  survey  which  would  have  been 
acceptable  in  the  absence  of  an  established, 
marked,  and  known  location  theretofore 
made  by  the  parties  upon  the  land,  because 
of  tbe  familiar  rule  that  courses  and  dLs- 
tanoes  and  approved  methods  of  surveying 
them  must  yield  to  known  objects  and  monu- 
ments called  for,  and  here  the  Legere  lines 
called  for  were,  as  they  had  been  located 
and  marked  on  the  ground,  known  objects, 
Just  as  were  the  white  oak  and  chestnut 
comers. 

When  plaintiff's  Unes  connecting  the  white 
oak  and  chestnut  are  run  with  the  lines  of 
the  Legere  patent  called  for  as  they  bad  been 
established,  and  of  which  plaintiff  must 
have  known  before  he  made  his  survey,  they 
coincide  with  the  lines  of  the  Limsford  20(>- 
«cre  survey,  which  be  now  claims  as  his 
closing  lines,  but  which  evidently  were  not 
so  regarded  when  the  survey  was  made,  as 
the  reference  in  the  patent  Is  only  to  Luns- 
focd's  100-acre  patent;  nor  does  such  a 
possibility  seem  to  have  occurred  to  plain- 
Uff  himself  untU  after  tbe  first  trial  of  tbe 
case. 

It  la  therefore  apparent  that,  even  If  we 
accept  the  Introduction  up<m  the  last  trial 
of  tbe  20(Vacre  Lunsford  patent  as  affording 
a  possible  basis  for  closing  plaintiff's  survey 
from  the  Spaolsh  oak  called  for  In  his  patent 
us  Lunsford's  corner,  tbe  location  of  his 
patent  is  shown  to  be  even  more  indefinite 
and  Impossible  than  upon  the  first  trial,  be- 
cause running  with  Legere's  lines  as  they 
had  be^i  located  and  were  then  visibly 
marked  upon  the  land,  the  first  two  lines  of 
his  patent  pass  along  the  easrern  side  of  the 
land  in  controversy  and  coincide  with  bis 


closing  lines,  and  therefore  include,  not  only 
none  of  tl^e  land  in  controversy,  but  no  laud 
whatever.  Consequently  the  trial  court  did 
not  err  In  sustaining,  at  the  close  of  the 
evidence  introduced  in  plaintiff's  behalf,  tbe 
defendant's  motion  for  a  peremptory  instruc- 
tion. 
Wherefore  tbe  Judgment  is  affirmed 


TATE  et  al.  v.  GREENLEE. 
(Supreme  Court  of  Tennessee.    Nov.  25,  1918.) 

1.  Taxation   «=>906(1)— Inhebitanck   Tax- 
Collection— Jubisdiction. 

Where  biU  is  filed  in  chancery  to  settle  an 
estate,  clerk  of  county  court,  under  Acts  1893. 
c.  174,  {  22,  can  maintain  petition  in  such  suit 
to  collect  inheritance  tax. 

2.  Appeai,  and  Bbbob  «=>18d(l)— Objection' 
Not  Raised  Below. 

Question  as  to  whether,  in  bill  to  settle  es- 
tate in  chancery,  clerk  of  county  court  can 
petition  to  collect  inheritance  tax,  cannot  be 
first  raised  on  appeal. 

3.  Taxation  «S3880  —  Inheeitancb  Tax  — 
Pbqpebty  Subject. 

The  only  interest  that  nephews  and  niece 
had  in  estate  before  intestate's  death  was  the 
possibility  that  they  might  outlive  intestate,  and 
assignment  by  them  of  rights  in  estate  did  not 
transmit  any  vested  interest,  and  estate  would 
be  liable  to  collateral  inheritance  and  sucre«- 
sion  tax  under  Acts  1893,  &  174,  and  AcU  ISO::. 
c.  89,  i  7. 

4.  Assionments  ®=98  —  Oorvetanob  of  E^k- 
pectant  EJstatb. 

An  agreement  or  covenant  to  convey  by  an 
heir  expectant  and  sui  juris,  if  fairly  made  and 
based  on  a  valuable  consideration,  will  be  en- 
forced as  against  tbe  grantor  and  privies,  when- 
ever the  property  comes  into  his  possession,  but 
not  until  then. 

Appeal  from  Chancery  Court,  Grainger 
County ;  Hugh  G.  Kyle,  Chancellor. 

Bill  by  W.  A.  Tate  and  others  against  B. 
M.  Greenlee,  guardian  of  J.  M.  Cockrum,  In- 
sane. Before  the  cause  had  been  finally 
beard,  said  ward  died,  and  J.  M.  Grove,  clerk 
of  the  county  court,  filed  a  petition  In  said 
cau.se  for  collection  of  collateral  inherltani.'e 
tax  on  his  estate.  The  petition  was  sustain- 
ed, and  from  the  decree  rendered,  complain- 
auts  appeal.    AfSrmed. 

Frank  Park,  Jr.,  of  Jefferson  City,  for  Tate 
and  others. 

J.  M.  Grove,  of  Rutiedge,  McCanless,  Cole 
man  &  Taylor,  of  Morristown,  and  Frank  M. 
Thompson,  of  Chattanooga,  for  Greenlee. 

HALL,  J.  Tbe  question  presented  on  tbi^ 
appeal  is  one  of  the  liability  of  the  estate  of 
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J.  M.  Cockram,  deoeasod,  wUcb  consists  en- 
tirely of  personalty,  tor  a  coUateral  inherit- 
ance and  stKcesalon  tax  under  cliapter  174  of 
the  Acta  of  1893. 

TfalB  act  provld«s  for  a  tax  «pon  all  estates, 
real,  personal,  and  mixed,  situated  in  the 
state,  whether  the  person  dying  seized  there- 
of lived  in  the  state  or  not,  pasdngr  either  by 
will  or  inheritance,  or  by  deed,  grant,  bar- 
gain, gift,  or  sale,  made  in  oointemplation  of 
death,  or  to  take  effect  in  possesaioa  or  en- 
joyment after  the  death  of  the  grantor  to  any 
person  or  body  oorpvrate  or  politic  in  trust, 
or  otherwise,  when  the  property  thus  passing 
goes  to  any  otbeor  than  the  father,  mother, 
husband,  wife,  children,  and  lineal  descend- 
ants. 

By  another  act  passed  at  the  same  session 
of  the  Geoeral  Assembly,  being  section  7,  c. 
S9,  p.  146,  of  the  act  of  1893,  the  exemption 
was  extended  to  brothers.  Bisters,  aad  wife  or 
widow  of  a  son,  and  husband  of  a  daughter, 
and  any  legally  adopted  child. 

By  a  farther  provision  of  said  act  of  1893, 
it  Is  made  the  duty  of  the  county  court  clerk, 
wberein  sucta  estates  are  located,  to  collect 
such  tax,  and  the  clerk  ia  given  the  power  to 
instltats  such  suits  as  may  be  necessary  for 
the  coUectioa  of  the  same. 

By  secticm  22  of  said  act  it  is  ma^e  the 
doty  of  the  chancery  court  to  see  that  said 
tax  is  paid  to  the  clerk  of  the  county  court 
upon  all  estates  being  wound  up  or  adminis- 
tered in  said  court,  where  such  estates  are 
liable  for  such  tax,  and  sudi  tax  must  be  paid 
or  retained  before  a  legacy  or  sliare  of  the  es- 
tate is  paid  or  turned  over  to  tlie  owner ;  aiul. 
If  any  such  tax  Is  received  by  the  clerk  and 
master,  it  shall  be  ordered  i>aid  by  him  to  the 
county  court  derk,  etc. 

J.  M.  Oockrum  died  Intestate  and  a  resi- 
dent of  Grainger  county,  Tenn.,  on  June  6, 
1917.  Some  time  prior  to  his  death,  on  ac- 
ctrant  of  extreme  age,  he  became  mentally  in- 
capacitated to  care  for  his  property,  and  by 
proper  proceedings  had  in  the  county  court  of 
Grainger  county  for  that  purpose  the  defend- 
ant, Greenlee,  was  appointed  guardian  for 
him,  and  as  such  guardian  took  charge  of  his 
estate  and  managed  and  controlled  the  same 
up  until  bis  death.  The  net  value  of  said  es- 
state,  upon  the  date  of  the  death  of  the  said 
J.  M.  Oockrum,  was  ^12,463.72.  Mr.  Cockrum 
left  no  widow,  children,  descendants  of  chil- 
dren, or  brother  or  sister  surviving  him,  but 
left  as  his  next  of  kin  and  only  heirs  at  law 
his  nephews,  Joe  Cockrum  and  A.  M.  Cock- 
rom,  and  his  niece,  Malissa  Martin,  who,  up- 
on dates  prior  to  the  death  of  the  said  J.  M. 
Cockrum,  by  separate  instruments,  assigned 
and  transferred  their  respective  expectancies 
in  said  estate  to  the  complainants,  W.  ¥l.  Tate 
and  6.  It.  Greenlee. 

Ttiereafter,  on  August  9,  1917,  which  was 
after  the  death  of  the  said  J.  M.  Ck>ckrum, 
Tate  and  Greenlee  assigned  and  transferred 


to  their  oooomplalnant,  Frank  Park,  Jr.,  a  one- 
third  undivided  Interest  In  said  estate,  over 
and  above  the  aggregat*  amoimts  paid  the 
nephews  and  niece  of  said  Cockrum  for  tbelr 
respective  expectancies,  which  was  the  sum  of 
|7,7S0.  In  other  words,  Tate  and  Greenlee, 
by  said  assignment,  transferred  to  said 
£>ank  Park,  Jr.,  one-third  of  the  profits  real- 
ized fr<mi  their  purchases  of  said  expect- 
anciea. 

The  assignment  to  Park  was  l>ased  on  the 
consideration  that,  before  the  assignments  by 
said  nephews  and  niece  of  their  expectancies 
in  said  estate  to  the  complainants  Tate  and 
Greenlee,  and  before  the  death  of  the  said  J. 
M.  Cockrum,  said  nephews  and  niece  employ- 
ed said  Park,  wha  Is  a  regular  practicing  at- 
torney, to  institute  proceedings  to  have  a 
guardian  aiwotpted  for  said  J.  M.  Cecknun, 
and  to  Institute  certain  suits  to  recover  Ills 
property,  wUch  he  had  undertaken  to  sell  and 
convey  while  mentally  incapacitated  to  do  so, 
and  agreed  with  said  Park  that  he  should 
have,  for  his  services  in  said  litigations, '  a 
.one-fourth  interest  in  said  estate  when  the 
same  should  pass  to  said  nephews  and  niece 
upon  the  death  of  the  said  J.  M.  Oockrum. 

Upon  the  death  of  the  said  J.  M.  Oockrum, 
and  the  guardian- refusing  to  make  settlement 
with  complainants  and  surrender  to  them 
said  estate,  they  filed  the  bill  In  this  cause, 
alleging  that  they  were  the  owners  of  said 
estate  by  virtue  of  said  assignments  herein- 
before mentioned,  and  asking  that  the  guardi- 
an be  required  to  pay  the  assets  of  said  estate 
Into  court,  and  that  said  estate  be  wound  up 
and  administered  in  this  cause,  and  that  a 
decree  be  roidered  against  the  guardian  for 
the  amount  of  said  estate,  after  the  payment 
of  debts,  shown  to  be  due  complainants  under 
and  by  virtue  of  said  assignments. 

On  S^tember  11,  1917,  and  before  the 
cause  had  been  finally  heard,  J.  M.  Grove, 
clerk  of  the  county  court  of  Grainger  county, 
filed  bis  petition  in  said  cause,  in  which  it 
was  alleged  that  the  estate  of  the  said  J.  M. 
Cockrum  was  liable  to  the  state  of  Tennessee 
for  a  collateral  Inheritance  tax  of  $5  upon 
each  $100  of  the  clear  value  of  said  estate, 
and  asking  in  said  petition  that  he  be  given  a 
decree  for  the  use  of  the  state  for  the  amount 
of  such  collateral  inheritance  tax  as  might 
be  shown  to  t>e  due  the  state,  and  that  such 
amount  be  impounded  in  the  hands  of  the 
guardian  of  said  estate,  and  tliat  he  be  or- 
dered to  pay  said  tax  to  the  petitioner  for  the 
use  of  the  state. 

The  complainants  answered  this  petition, 
admitting  the  death  of  the  said  J.  M.  Cock- 
rum, and  ttiat  he  left  surviving  him  the 
nejAews  and  niece  hereinbefore  mentioned 
as  his  only  heirs  at  law.  They  further  admit- 
ted that  the  defendant,  R.  M.  Greenlee,  was 
the  regular  guardian  of  the  said  J.  M.  Cock- 
rum at  the  time  of  Ills  death.  They  also  ad- 
mitted having  purchased  the  expectancies  of 
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tlie  heirs  of  the  said  J.  M.  Ckx^ram  In  Ms  es- 
tate; bnt  denied  that  they  or  said  estate  were 
liable  to  the  state  of  Tennessee  for  a  collater- 
al Inheritanse  tax,  they  bavins  become  the 
owners  of  said  estate  by  imrdiase,  and  not  by 
either  win  or  Inheritance,  or  by  any  deed, 
grant,  bargain,  gift,  or  sale  from  the  owner 
of  said  estate  made  In  contetnplation  of  death. 
'  Upon  the  hearing  the  <4iancelIor  sustained 
the  petition  of  the  county  court  clerk,  adjudg- 
ing that  it  was  rightfully  and  properly  filed  In 
said  cause,  arid  gave  him  a  decree  for  the 
sum  of  $685.56,  whltii  amount  was  5  per  cent 
of  the  clear  value  of  said  estate,  together 
with  $62.50  attorney's  fees,  and  ordered  said 
sums  to  be  paid  to  said  clerk  out  of  the  fund 
Qien  in  court.  EYom  this  decree  complainants 
have  appealed  to  this  court 

[1]  The  first  contention  mAde  by  the  as- 
signments of  error  is  that  the  petition  of  the 
county  court  clerk  was  wrongfully  filed  in 
said  suit  pending  in  the  chancery  court,  be- 
cause, under  the  act  of  1893,  the  county  coart 
alone  is  vested  with  jurisdiction  of  suits  for 
the  collection  of  collateral  inheritance  taxes. 

We  are  of  the  opinion  that  this  contention 
is  not  well  grounded  for  two  reasons: 

12]  First.  It  isprovld'ed  by  section  22  of 
said  act  that,  in  all  cases  when  an  estate  is 
being  wound  up  or  administered  in  the  chan- 
cery cotirt  it  shall  be  the  duty  of  the  court  to 
see  that  the  collateral  inheritance  tax  is  paid 
to  the  clerk  of  the  county  court,  if  "such  estate 
be  liable  for  such  tax,  and  to  see  that  such  tax 
Is  paid  or  retained  before  a  legacy  or  share 
of  the  estate  is  paid  or  turned  over  to  the 
owner.  The  bill  In  the  canse  in  wliidi  said 
petition  was  filed  by  the  county  court  clerk 
asked  that  the  estate  of  the  said  J.  M.  Cock- 
rum  be  administered  and  settled  in  the  chan- 
cery court  in  which  it  was  filed,  and  that 
complainants  be  given  a  decree  against  the 
guardian  for  the  amoimt  of  said  estate. 

Second.  The  complainants  did  not  raise 
any  question  of  Jurisdiction  in  the  court  be- 
low. They  do  not  question  the  Jurisdiction 
of  the  chancery  court  in  their  answer  filed  to 
said  petition.  The  only  defense  made  in  their 
answer  la  that  the  estate  of  J.  M.  Cockrum, 
in  the  hands  of  his  guardian,  after  the  assign- 
ments by  his  nephews  and  niece  transferring 
said  estate  to  them,  is  not  liable  for  the  tax 
sought  to  be  collected. 

In  Shelton  v.  Campbell,  109  Tenn.  600,  72 
S.  W.  112,  It  was  held  that  the  suit  of  the 
county  court  clerk  for  the  collection  of  collat- 
eral and  inheritance  taxes  should  be  brought 
In  the  county  court,  upon  which  court  Juris- 
diction is  conferred  by  statute,  but  sudi  suit 
may  be  instituted  and  maintained  in  the 
chancery  court,  where  there  is  no  demurrer  or 
plea  to  the  Jurisdiction,  but  that  such  suit 
must  be  conducted  and  treated  as  though  it 
had  been  brought  In  the  county  court,  and  in 
accordance  with  the  provisions  of  the  act 


creating  such  tax  and  the  temedy  for  the  col- 
lection thereof. 

[I]  It  is  insisted  by  complainants  that,  un- 
der the  facts,  the  estate  of  J.  M.  Cockmm  is 
not  liable  for  a  Gollateral  inheritance  tax  in 
the  hands  of  complainants. 

We  are  of  the  oplni<Hi  that  tbla  contentton 
Is  not  well  gronnded.  As  before  stated,  J.  U. 
Cockrum  died  on  June  6, 1917,  and  the  assign- 
ments or  transfers  l^m  Iiis  nephews  aod 
niece  to  the  complainants  Tate  and  Greenlee 
were  executed  in  April  and  May,  1917,  and 
said  assignment  from  Tate  and  Gremlee  to 
their  cocomplalnant  Frank  Park,  Jr.,  was 
made  in  Augnst  1917,  which  was  after  the 
death  of  the  said  J.  M.  Cockrum.  It  foUotrs, 
therefore,  that,  at  the  time  of  the  execution 
of  said  assignments  by  the  n^hews  and 
niece  of  J.  M.  Cockrum  to  the  complainants 
Tate  and  Greenlee,  who  conveyed  to  the  com- 
plainant P&rk,  the  nephews  and  niece  Iiad  no 
interest  ii)  said  estate.  The  only  interest 
which  they  had  in  said  estate  was  the  possi- 
bility that  they  might  outlive  their  uncle. 
In  other  words,  they  had  nothing  but  bare 
expectancies  in  said  estate.  The  estate  did 
liot  become  vested  in  said  nephews  and  niece 
until  the  death  of  3.  M.  Cockmm,  and  then 
subje({t  to  his  debts,  and  any  taxes  which  bad 
been  levied  or  which  might  be  leviable  under 
and  by  virtue  of  the  statute  latrs  of  the  state. 
At  the  time  complainants  took  their  asslgn- 
m«its,  J.  M.  Cockrum  was  alive.  The  estate 
was  his.  He  had  the  right  to  consume  it  for 
his  support  He  would  have  had  the  right,  If 
he  had  regained  his  mental  powers,  to  dispose 
of  it  by  will  or  in  any  other  manner  he  saw 
proper.  The  assignments  by  his  nephews  and 
niece  did  not  transmit  any  vested  interest  in 
said  estate  to  the  complainants.  In  law  said 
assignments  were  only  agreements  or  cove 
nants  to  convey  said  estate  to  the  complain- 
ants Tate  and  Greenlee  when  the  same  should 
become  vested  in  said  nephews  and  niece, 
which,  as  before  stated,  was  upon  the  death , 
of  their  uncle. 

[4]  Such  an  agreement  or  covenant  to  con- 
vey by  an  heir  expectant  and  sui  Juris,  if  fair- 
ly made  and  based  on  a  valuable  considera- 
tion, wiU  be  enforced  as  against  the  grantor 
and  his  privies,  whenever  the  property  comes 
Into  his  possession,  but  not  imtil  tb&i.  Fitz- 
gerald V.  Vestal,  4  Sneed,  258;  Steele  v.  Fri- 
erson,  86  Tenn.  430,  3  S.  W.  049 ;  Read  v. 
Mosby,  87  Tenn.  759,  11  S.  W.  940,  SURA. 
122 ;  Taylor  v.  Swafford,  122  Tenn.  308.  123 
S.  W.  350,  25  Ix  R.  A.  (N.  S.)  442. 

In  the  case  last  dted  the  court,  in  discuss- 
ing this  question,  said: 

"It  is  an  old  and  well-settled  rule  of  the  com- 
mon li^w  that  in  order  to  constitute  a  valid 
contract  of  sale,  there  must  be  a  grantor  and 
grantee,  and  a  thin|[  in  existence  at  the  time  of 
the  contract;  hence,  under  this  rule,  a  mere  pos- 
sibility could  not  be  conveyed.     McCrackin  t. 
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Wright,  14  Jtdina.  (K.  X.)  183 ;  Davis  t.  Hay- 
den,  9  Masa.  614 ;  Bayler  t.  Commonwealth,  40 
Pa.  37,  80  Am.  Dec.  551;  2  Leading  Cases  in 
Equity  (White  &  Tndor's  Ed.)  pt.  1,  p.  1605. 

"It  is  true  that  recitals  and  covenants  might 
be  of  sncb  a  character  as  to  eoricIuSe  parties 
tnd  priTisB  and  eetop  them  from  danylns  the 
full  operaticm  of  the  inamiaient,  and  so  in  many 
cases,  ev«n  in  courts  of  law,  Btieh  recitals  and 
covenants  were  held  sofficient  upon  the  principle 
of  estoppel  to  pass  to  the  grantee  an  interest  in 
the  property  conveyed,  subsequently  acquired 
by  the  grantor. 

"Bnt,  independent  of  the  rule  of  estoppel,  both 
in  Bnglislt  and  American  courts  in  equity,  where 
it  is  found  that  the  contract  of  an  expectant  has 
been  fairly  maile  and  tqmn  a  valaabla. considera- 
tion, it  will  be  enforced,  as  against  the  grantor 
and  his  privies,  whenever  the  property  covere<l 
by  it  comes  Into  possession.  This  is  done,  how- 
erer,  by  these  courts,  not  upon  the  ground  that 
the  grant  is  one  of  a  present  interest,  but  rather 
opon  that  stated  by  Gibson,  C.  J.,  in  Chew  v. 
Barnet,  11  Serg.  &  R.  (Pa.)  886,  to  wit:  That 
a  conveyance,  before  the  grantor  has-  acquired 
the  title,  operates  as  an  agreement  to  convey, 
which  may  be  enforced  in  chancery  between  the 
parties  and  against  pnrcbasers  witb  notice.' 

"This  seems  to  be  tjie  theory  upon  which  these 
coarts  hare  acted  with  regard  to  such  con- 
tracts." 

Applying  the  rale  announced  In  ttie  above 
rases  to  the  one  at  bar,  It  follows  tha^  when 
J.  M.  Cockrmn  died  his  estate  passed  to  and 
became  vested  in  his  nephews  and  niece,  sub- 
ject to  their  agreements  or  covenants  to  con- 
vey the  same  to  the  complainants  Tate  and 
Greenlee.  It  follows,  therefore,  that  upon  the 
resting  of  said  estate  in  said  nephews  and 
niece  it  became  liable  for  the  collateral  In- 
heritance tax  provided  by  statute.  Hie  es- 
tate could  only  pass  to  complainants  under 
their  assignments  by  virtue  of  the  Inheritance 
of  the  nephews  and  niece,  who  were  their  as- 
signors, from  their  uncle. 

There  Is  no  error  In  the  decree  of  the  dian- 
cellor,  and  It  Is  affirmed,  with  costs. 


LOTSPBICH  ▼.  liATOR  AND  ALDERUEN 
OP  TOWN  OF  MORRISTOWN. 

(Supreme  Court  of  Tennessee.    Nov.  SO,  1918.) 

1.  MuificiTAi.  Oomromt.TKma  «3>62— Powxas 

— DnJtOATTOH. 

The  powers  possessed  by  municipal  officers 
must  be  viewed  as  public  trusts,  and  legislative 
powers  of  the  board  of  mayor  and  aldermen 
cannot  be  delegated  to  the  mayor,  although 
mere  ministerial  powers  may  be  so  delegated. 

2.  HviacaAL  Oobforatioiib  «=357— "Minis- 
TBBiAi,  Act"— "Lcoiai^Tivx  Act." 

A  pnrely  ministerial  function  of  a  municipal 
officer  is  one  as  to  which  nothing  is  left  to  dis- 


cretion, while  legislative  acts  involve  tiie  eser- 
cise  of  discretion  and  judgment. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Legisla- 
tive Act;    Ministerial  Act.] 

3.    MUNICIFAI.  COBPORATIORS  9=362— DELEGA- 

Tiow  OF  PowEBs— Leoislativs  Powebs. 
Where  Acta  1903,  c.  103,  under  which  a 
city  was  incorporated,  vested  in  the  board  of 
mayor  and  aldermen  all  power  to  contract,  an 
arbitration  agreement  made  by  the  mayor  with 
one  whose  property  tlie  city  desired  to  condemn 
for  a  new  city  hall  building  was  void,  for, 
though  the  board  of  mayor  and  aldermen  by 
resolution  directed  the  mayor  to  enter  into  a 
written  agreement  of  arbitration,  and  select 
arbitrators,  held,  that  such  acts  involved  discre- 
tion, and  the  power  to  perform  the  same  could 
hot  be  delegated.    . 

Appeal  from  Chancery  Court,  Hamblen 
County ;  Hugh  O.  Kyle,  Obancellor. 

Bill  by  A.  W.  Lotspelch  against  the  Mayor 
and  Aldermen  of  the  Town  of  Morristowu. 
From  a  decree  dismissing  bis  bill,  complain- 
ant appeals.   Affirmed. 

J.  A.  Oarrlger,  of  Morristown,.  for  A.  W. 
Iiotspelch. 

Rnfus  M.  Hlckey,  of  Morrlstown,  for  May- 
or and  Aldermen  of  Morristown. 

HAIiL,  J.  The  bill  In  this  cause  was  filed 
by  the  complainant,  A.  W.  Lotspelch,  against 
the  mayor  and  aldermen  of  the  town  of  Mor- 
ristown, seeking  to  enforce  an  award  of  arbi- 
tration made  pursuant  to  an  alleged  arbitra- 
tion agreement  entered  Into  In  writing  by  W. 
B.  Whlttaker,  mayor  of  the  defendant,  on 
August  3,  1916. 

The  defendant,  mayor  and  aldermen  of  the 
town  of  Morristown,  answered  the  bill,  set- 
tliig  up  in  its  answer  the  defease,  by  plea  of 
non  est  factum,  that  the  mayor  was  without 
authority  to  bind  the  dty  under  said  agree- 
ment. It  appearing  ttiat  said  arbitration 
agreement  executed  by  him  was  never  report- 
ed to  the  defendant,  and  the  same  was  never 
ratified  by  It 

This  defense  was  sustained  by  the  chan- 
cier, and  complainant's  bill  was  dismissed. 
Trom  this  decree  complainant  has  appealed 
to  this  court,  and  has  assigned  the  action  of 
the  chancellor  in  dismissing  his  bill  for  error. 

It  appears  from  the  record  that  the  defend- 
ant, mayor  and  aldermen  of  the  town  of  Mor- 
ristown, having  determined  to  build  a  city  hall 
for  the  dty  of  Morristown,  and  being  desirous 
of  securing  additional  ground  upon  which  to 
erect  said  structure,  by  resolution  passed  on 
July  1,  1916,  authorized  and  directed  its  city 
attorney  to  file  condemnation  proceedings 
against  the  complainant  In  the  circuit  court  of 
Hamblen  county,  Tenn.,  to  have  condemned 
for  said  purpose  a  lot  or  pared  of  land 
adjoining  a  lot  already  owned  by  the  city 
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sltnated  at  the  corner  of  Pirst  North  and 
Henry  streets  In  the  dty  of  Morristown.  The 
lot  or  parcel  of  land. sought  to  be  condemned 
ty  said  proceedings  In  the  circuit  court  lies 
on  the  eastern  boundary  of  the  lot  then  own- 
ed by  the  dty  known  as  the  "dty  hall"  lot, 
and  fronts  and  Is  bounded  on  the  south  by 
First  North  street,  oommendng  at  the  south- 
east comer  of  the  dty  hall  lot,  and  running 
parallel  with  First  North  street  20  feet  east ; 
theace  northwardly  a  direct  line  87  feet; 
thenoe  eastwardly  a  direct  line  20  feet ;  and 
thence  southwardly  a  direct  line  87  ftet  to 
the  beginning. 

This  suit  was  pending  in  the  drcult  oonrt 
of  Hamblen  county,  and  had  not  been  dispos- 
ed of,  when,  on  July  7,  1918,  the  defendant, 
in  regular  session,  passed  the  following  reso- 
lutiCHi: 

"On  motion  of  Alderman  Joa.  B.  Burke,  and 
seconded  by  Alderman  S.  J.  Felknor  and  by 
the  affirmatiTe  vote  of  the  board,  the  mayor,  W. 
B.  'Whittaker,  was  directed  to  enter  into  a 
written  agreement  of  arbitntion  on  behalf  of 
the  mayor  and  aldermen  of  the  town  of  Morris- 
town,  with  A,  W.  Lotspeich,  to  select  a  jury  of 
view,  etc.,  to  determine  the  Talue  of  a  certain 
lot  lying  and  situate  between  the  present  dty 
hall  lot  On.  First  North  street  and  the  new  brick 
building  of  the  said  A.  WL  Lotspeich,  to  ac 
quire  same  for  dty  hall  purposes,  and  to  take 
such  steps  as  are  necessary  to  effect  a  speedy 
settlement  with  said  Lotspeich  for  the  acquire- 
ment of  said  lot." 

Thereafter,  on  August  3,  1916,  the  mayor 
of  the  defendant,  W.  B.  'Whittaker,  pursuant 
to  said  resolution,  entered  into  the  written 
arbitratioa  agreement  with  the  complainant 
hereinbefore  referred  to.  This  agreement  is 
lengthy,  and  we  will  not  undertake  to  set  it 
out  in  hsec  verba  in  this  opiiUon,  but  only 
Kuch  of  its  stipulations  will  be  referred  to  as 
may  be  material  to  the  determination  of  tUt^ 
question  to  be  hereinafter  considered,  which, 
we  think,  is  determinative  of  the  canoe. 

The  resolution  of  July  7th  expressly  de- 
scribed the  lot  or  parcel,  of  land  which  was  to 
be  made  the  subject  of  the  arbitration  agree- 
ment to  be  entered  into  by  the  mayor  with  the 
complainant  as  a  strip  of  land  lying  between 
the  present  dty  hall  lot  on  First  North  street 
nnd  the  new  bridi  building  of  the  complain- 
ant, which  lot,  the  proof  shows,  has  a  front- 
age of  26  feet  on  First  North  street,  while 
the  mayor  assumed  to  agree  with  complainant 
to  arbitrate  with  respect  to  a  strip  of  land 
fronting  19  feet  on  First  North  street  and 
running  back  85  feet,  the  19  feet  being  only 
a  portion  of  the  25-foot  lot 

The  mayor,  acting  under  said  resolution,  se- 
lected an  arbitrator  for  and  on  behalf  of  the 
defendant,  to  wit,  John  IS..  Williama  The 
complainant  selected  L.  W.  Brown  as  the  ar- 
bitrator on  his  behalf,  and  the  mayor  and 
complainant  mutually  agreed  on  James  Rob- 
inson as  the  third  arbitrator.  The  mayor 
furthw  agreed  that,  in  fixing  th*  ralaa  of  the 


property  taken  and  -Qie  Inddoital  damages 
to  the  portion  not  taken,  the  arbitrators 
should  proceed  according  to  the  law  of  emi- 
nent domain.  He  further  agreed  that  there 
should  be  no  appeal  from  the  award  of  the 
arbitratoro,  and  that  the  award  should  be 
final  and  could  be  spedflcally  enforced.  He 
fnrther  agreed  that  the  defendant,  mayor  and 
aldermen  of  the  town  of  Morristown,  should 
pay  the  taxes  assessed  against  said  property 
for  the  year  1916,  together  with  paving  as- 
sessments outstanding,  which  the  proof  shows 
to  be  approximately  $50.  He  further  agreed 
that  the  mayor  and  aldermen  of  the  town  of 
Morristown  should  coDstruct  a  wall  out  of 
stone,  conent,  or  other  snltable  material  on 
the  line  between  the  property  of  the  city  and 
the  property  of  the  con^)Iainant,  and  that 
said  Widl  should  be  built  entirely  on  the  prop- 
erty of  the  defendant  He  fnrther  agreed 
that  the  defendant  should  dump,  without  ex- 
pense to  the  complainant  all  sarplus  dirt 
that  it  might  have  by  reason  of  any  excava- 
tion Inddent  to  the  building  of  its  dty  hall 
and  preparing  alleys,  etc.,  on  the  remaining 
property  of  the  complainant,  or  on  such  parta 
thereof  as  he  might  designate  or  indicate. 
He  also  agreed  that  the  complainant  and  his 
vendees  should  have  free  use  of  the  alley  to 
be  apeaed  up  by  the  defendant  on  the  north 
or  east  of  said  dty  IiaU  to  be  erected  by  it 

On  August  11,  1916,  the  arbitrators  so  se- 
lected, after  being  duly  sworn,  proceeded  to 
act  under  said  arbitration  agreement,  and 
fixed  the  value  of  the  lot  mentioned  and  de- 
scribed in  said  arbitration  agreement  at  the 
sum  of  $1,710,  whidi  sum  was  awarded  to  the 
complainant  for  said  lot  They  awarded  to 
the  complainant,  as  Inddental  dam-iges,  the 
sum  of  11,400^  as  follows:  $450  to  the  6  feet 
as  described  in  the  agreement  to  arbitrate 
lying  between  the  new  brick  building  of  said 
Lotsp^ch  and  the  said  19  feet  souglit  to  be 
appropriated,  and  $000  resulting  to  said  Lots- 
peich on  account  of  not  being  able  to  use  to 
advantage  the  western  wall  of  his  said  brick 
building.  The  total  amount  awarded  to  the 
complainant  as  the  value  of  the  land  taken 
and  inddental  damages  to  the  remainder  wa.s 
the  sum  of  $3,110. 

The  arbitration  agreem^it  and  the  award 
of  the  arbitrators  based  thereon  were  never 
reported  to  the  defendant,  and  wa«  never 
ratified  by  it 

Hie  complainant,  after  said  arbitration  was 
had  and  the  arbitrators  had  made  report  of 
their  findings  in  writing,  tendered  to  the  de- 
fendant a  deed  for  said  property  duly  execut- 
ed in  accordance  with  said  award,  wliidi  it 
refused  to  accept.  Whereupon  the  present 
bill  was  filed,  and  the  deed  tendered  with  the 
bill,  and  upon  final  hearing)  the  bill  was  dis- 
missed by  the  chancellor,  as  before  stated. 

The  chancellor  held  that  the  defendant  was 
not  bound  by  the  arbitration  agreement  en- 
tered 4Dto. with  tbe.complaloant  by  its  mayor 
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on  August  3,  1916,  and  was  not  bonnd  by  the 
award,  of  tiie  arbitrators  selected  nnder  said 
agreement,  because  tbe  resolution  previouBly 
passed  by  tbe  defotdant  on  July  7tb  aatbor- 
izing  Its  mayor  to  entsr  tnto  said  artdtratlon 
agreement  was  an  vnlarwfiil  delegation  of  Its 
powers  to  tbe  mayor,  and  tbat  tbe  mayorls 
action  in  tbe  prenlsea  was  not  binding  npon 
the  defendant  It  la  Insisted  by  tbe  eoni- 
I»lalnant  tbat  in  ttals  bolding  tbe  dianoellor 
committed  error,  for  tbe  reason  tb«t  tbe  pow- 
ers delegated  to  tbe  mayor  by  said  resolution 
were  purely  administrative,  and  not  legltOa- 
tive. 

[1]  The  following  rule  is  announced  by  Mr. 
McQutllin  in  his  Taloable  work  on  Municipal 
Corpora tlona  (TOlnme  1, 1 882,  et  seq.): 

"The  legal  conception  early  obtained  that  the 
powers  possessed  by  public  and  monicipal  offi- 
cers 'must  be  viewed  as  pnbUe  trusts,  not  «»- 
ferred  upon  individual  members  for  their  own 
onolnment,  bnt  for  Hie  benefit  of  the  oomnmnity 
over  which  they  preside.'  Therefore  the  prin- 
ciple is  fundamental  and  of  aniversal  applica- 
tion that  public  powers  conferred  upon  a  mu- 
nicipal corporation  and  its  officers  and  agents 
cannot  be  surrendered  or  delegated  to  others. 
•  ••  Bo  the  power  to  contract  for  tbe  erec- 
tion of  pnblie  bnildings  cannot  be  aunendored 
to  private  individuals.  •  •  *  In  every  cass 
where  the  law  imposes  a  personal  doty  upon  an 
officer  in  relation  to  a  matter  of  public  i^tel^ 
est,  he  cannot  delegate  it  to  others,  as  by  sub- 
mitting it  to  arbitration.  •  •  •  Such  powers 
belong  emphaticall;  to  that  class  of  objects 
which  demand  the  application  of  the  maxim, 
'Sains  populi  saprema  est  lex;'  and  they  are 
to  be  attained  and  provided  for  such  appropri- 
ate means  as  the  discretion  of  those  who  offidal- 
ly  represent  and  act  for  the  municipal  corpora- 
tion may  devise  from  time  to  time.  This  dis- 
cretion can  no  more  be  bargained  away  than 
tbe  power  itself." 

Asain,  at  section  363,  Mr.  McQoUUn  says: 

"So,  where  tbe  mayor  and  aldermen  mast  se- 
lect the  sites  for  public  markets,  the  architect, 
ind  plans,  and  commissionerB  are  required  to 
nake  purchases  and  contracts,  a  resolution  ap- 
;>ointing  the  commissions  to  purchase  a  site  and 
juild  a  public  market  is  void.  So,  where  cer- 
:ain  duties  are  conferred  upon  the  council  and 
rhief  engineer  of  tbe  fire  department,  they  can- 
)Ot  be  delegated  by  ordinance  or  otberwiie  to  a 
ire  board.  So  the  determination  of  the  kind  of 
naterial  with  wUeb  streets  shall  be  paved,  or 
lewers  constructed,  and  the  manner  and  time  in 
vhlcb  such  work  shall  be  done,  conferred  upon 
>articular  officers,  boards,  or  departments,  can- 
■ot  be  delegated.  So,  where  the  law  confers 
ipon  the  coimcil,  in  conjunction  with  tbe  board 
if  education,  power  to  purchase  a  site  for  school 
rarpoaes,  such  authority  cannot  be  delegated  to 
lie  t>oard  of  pnblie  worka  So,  where  the 
irganic  law  vests  the  power  of  appointment  of 
:ii  attorney  in  tbe  council,  it  cannot  be  trans- 
erred  to  the  mayor  by  ordinance  or  otherwise. 
•  ♦  Nor  can  the  city  relieve  its  officers 
rota  discharging  .their  regular  duties,  as  by  con- 
racting  by  ordinance  or  otherwise  with  anothev 
o  perform  part  or  all  of -such  .dstlea." 
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Mr.  McQolIUn,  in  dlstlngutablng  between 
dlsoetionary  and  ministerial  powers,  at  sec- 
tion 384,  bses  the  following  language: 

"There  is  a  clear  distinction  to  be  observed 
between  legislative  and  ministerial  powers.  The 
.former  cannot  be  delegated;  the  latter  may. 
Legislative  power  implies  judgment  and  discre- 
tion on  the  part  of  those  who  confer  it. 

"Duties  required  to  be  performed  by  ordinance 
are  legislative  and  cannot  be  delegated.  So  tbe 
fixing  of  the  time  when  and  within  which  public' 
work  is  to  be  done  is  a  legislative  function,  and 
cannot  be  ddegated  to  the  dty  engineer." 

Again,  at  section  385,  Mr.  McQuillln  says: 

"So,  where  the  charter  imposes  the  duty  upon 
the  oouncU  to  determine  the  manner  in  which 
an  improvement,  as  a  street,  shall  be  made, 
such  duty  cannot  be  delegated  by  ordinance  to 
a  city  officer  of  the  street  committee  of  the  coun- 
cil. So  the  power  conferred  by  (diarter  upon  the 
council  to  erect  lamps,  and  to  provide  for  light- 
ing the  city,'  and  'to  create,  alter,  and  extend 
lamp  districts,'  cannot  be  delegated  to  a  com- 
mittee of  the  council,  so  that  the  determination 
of  the  committee  will  be  final,  either  as  to  erect- 
ing new  lamps  Or  discontinuing  those  already 
established." 

Again,  e;)eaking  of  the  distinction  between* 
diBcretlon;ary  and  miidsteriai  powers,  this 
atitlior,  at  section  887,  uses  tlie  f<Mowing  lan- 
guage: 

"The  rule  forbidding  the  delegation  of  power, 
stated  and  iUnstrated  in  prior  sections,  does  not 
apply  to  the  performance  of  purely  ministerial 
dnties.    Such  duties  may  be  delegated. 

'"Die  law  has  always  recognized  and  empha- 
sised the  distinction  between  instances  in  which 
a  discretion  must  be  exercised  by  the  officer  oi; 
department  or  governing  body  in  which  the  dis- 
cretion is  vested  and  the  performance  of  merely 
ministerial  duties  by  subordinates  and  agents. 
Therefore  the  appointment  of  agents  to  carry 
out  the  authority  of  the  council  is  entirely  com- 
petent and  does  not  violate  the  rule,  'Delegatus 
non  potest  delegare.'  Thus  the  ceondl  may 
create  committees  or  other  bodies  to  investigate 
given  matters,  to  procure  information,  to  make 
reports  and  recommendations,  and  not  exceed 
its  power  in  the  matter  under  consideration, 
but  the  council  alone  must  finally  determine  tbe 
subject  committed  to  its  discretion  and  judgment. 
*  *  *  So  the  conndl  may  anthorise  the  mayor 
to  make  a  contract  which  &e  council  alone  Is 
authorized  to  make,  and  afterwards  ratify  such 
contract  and  take  action,  as  in  issuing  bonds, 
in  pursuance  of  it.  In  such  cases  the  mayor 
merely  acts,  as  the  instrument  or  amanuensis  of 
the  council.  It  is  through  him  that  the  contract 
is  made.  The  council  by  ratification  finally  de- 
termines and  fulfills  the  duty  imposed  by  law." 

Tlie  rule  seems  to  be  wdl  settled  that,  ao 
far  as  tbe  powers  of  a  municipal  corporation 
are  legislative,  they  rest  in  tbe  discretion  and 
judgment  of  tbe  mtmiclpel  body  intrusted 
with  them,  and  the  general  role  is  that  that 
body  cannoC  delegate  or  refer  the  exercise  of 
such  powers  to  the  Judgment  of  a  committee. 
DUlard  r.  Webb,  66  Ala.  468 :  BUtel  r.  People, 
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67  111.  172  i  B1U«  V.  GoshMi,  117  Ind.  221,  20 
N.  E.  115,  3  L.  R.  A.  261 ;  Koeppen  v.  Sedalla, 
88  Mo.  Ai9.  648;  Hengst  t.  dndnnati,  9 
Ohio  Dec.  731. 

It  has  beea  said  that  the  reason  for  this 
rule  is  found  In  the  fact  that  members  of  the 
council  are  chosen  by  the  people  to  represent 
the  municipality,  charged  with  a  public  trust 
and  the  faithful  performance  of  their  duties ; 
and  the  public  is  entitled  to  the  judgment  and 
discretion,  in  all  matters  where  such  ele- 
ments enter  into  transactions  on  bdialf  of 
the  municipality,  of  each  member  of  the  body 
upon  which  authority  to  act  is  conferred.  Jew- 
ell Belting  Co.  t.  Bertha,  91  Minn.  9,  97  N. 
■^.424. 

Within  the  rule  that  the  governing  body 
of  a  municipality  may  not  delegate  its  legis- 
lative functions  to  a  committee,  It  has  been 
held  that  the  power  to  order  the  construction 
of  sewers  cannot  be  delegated  to  a  sewer 
committee.  Nor  can  the  power  to  malce  cer- 
tain improvements  in  the  sewerage  system  be 
delegated  to  a  committee  and  the  city  engi- 
neer. People  V.  McWethy,  177  111.  334,  52  N. 
B.  479. 

It  has  beeo  held  that  the  council  may  not 
delegate  the  duty  of  prescribing  the  width  of 
a  proposed  sidewalk  to  the  street  committee 
and  city  engineer.  McCrowell  v.  Bristol,  89 
Va.  652,  16  S.  E.  867,  20  L.  R.  A.  653. 

The  power  to  license  a  particular  occupa- 
tion within  the  corporate  limits,  it  has  been 
held,  cannot  be  delegated  by  the  munidpoUty 
to  the  mayor.  State  ▼.  GlaTln,  67  Conn.  29, 
34  Atl.  708. 

It  has  been  h^d  that  it  is  beyond  the  power 
of  the  dty  council  to  delegate  to  the  mayor 
or  to  any  ag»it  the  power  to  sell  certain  mu- 
nldpal  bonds  at  a  price  to  be  fixed  accord- 
ing to  his  discretion.  Blair  v.  Waco,  75  Fed. 
800,  21  a  C.  A.  617. 

It  has  also  been  held  that,  where  the  may* 
or  and  council  have  the  power  to  tax,  this 
power  cannot  be  delegated  to  the  mayor 
alone.    Johnston  t.  Macon,  62  Oa.  645. 

Nor  can  a  munldpal  corporation  oominit  to 
one  of  Its  departments  the  discretion  to  re- 
voke or  decline  to  renew  a  billboard  license. 
Cnnan  Bill  Posting  &  D.  Co.  v.  Denver,  47 
Colo.  221,  107  Pac.  261,  27  Li.  R.  A.  {N.  S.) 
644. 

Neither  can  it  delegate  to  a  committee  of 
ofDdals  the  power  to  take  steps  to  prevent  the 
casting  of  litter  into  the  streets,  and  to  pro- 
vide for  the  erection  and  cleaning  of  recepta- 
cles for  such  refuse,  where  it  is  given  the 
power  to  provide  for  the  maintenance  of  clean 
streets.  People  ex  reL  Healy  v.  Clean  Street 
Co.,  226  ni.  470,  80  N.  £.  286,  9  L.  R.  A.  (N. 
S.)  456,  116  Am.  St  Rep.  16& 

In  Whyte  v.  Mayor  and  Aldermen  of  Nash- 
vltle,  2  Swan  (Tenn.)  864,  366,  it  was  held  that 
the  powers  conferred  upon  a  munldpal  corpo- 
ration must  be  exercised  In  conformity  with 
the  law  of  Its  creation;   and  hence  the  cor- 
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poratlAu  of  Nashville  had  no  power  to  dele- 
gate to  any  one  or  more  members  of  the  board 
of  aldermen  anthority  to  give  notice,  to  sadi 
dtiSKna  as  they  might  select,  to  construct 
footpavementa  in  front  of  their  lots,  and. 
In  the  event  of  failure  to  make  snch  pave- 
ments within  the  time  flxed  by  a  by-law  of 
the  corporation,  to  liave  them  made  at  the 
expense  of  the  owner  of  the  lot;  that  thU 
was  a  power  conferred  upon  the  oorporatioa 
which  could  not  be  delegated. 

[2,  3]  The  dtfendant  was  incorporated  un- 
der dmpter  lOB  of  the  AcU  of  1803.  By  this 
act  all  power  to  contract  is  vested  in  tiie 
board  of  mayor  and  aldermen.  There  is  do 
provision  in  the  charter  authorizing  the  may- 
or to  execute  contracts  or  to  bind  the  munici- 
pality. He  is  vested  with  no  discretionary 
powers.  The  only  provision  in  the  act  con- 
ferring any  authority  on  the  mayor  is  found 
in  section  8  thereof.  GSiis  section  provides 
that  the  mayor  shall  preside  at  aU  meetings 
of  the  board,  to  see  that  all  ordinances  of 
the  town  are  dtdy  enforced,  and  he  Is  vested 
with  the  power  to  call  spedal  sessions  of  the  ' 
board  when  he  may  deem  it  expedient 

The  resolution  of  July  7th  conferred  full 
power  on  the  mayor  to  enter  Into  the  arbitra- 
tioB  agreement  on  behalf  of  tb»  defendant 
and  "to  take  such  steps^s  were  necessary  to 
effect  a  speedy  settlement  with  the  complain- 
ant for  the  acquirement  of  said  lot"  He,  of 
necessity,  had  to  exercise  Judgment  and  dis- 
cretion in  selecting  an  arbitrator  for  the  city; 
in  agreeing  on  a  third  arbitrator;  in  reduc- 
ing the  frontage  of  the  lot  from  25  feet  to  19 
feet;  In  contracting  for  a  right  of  way  for 
the  complainant  over  the  dty's  property; 
in  agreeing  to  build  a  wall  on  the  city's  prop- 
erty ;  in  agredng  to  release  the  complainant 
fnutt  the  payment  of  taxes  and  paving  assess- 
ments; and  in  agreeing  that  the  award  <rf 
the  arbitrators  should  be  final,  and  the  dty 
du>nld  not  have  the  rig^t  to  appeal  there- 
from. 

A  purely  ministerial  fonctlon  of  a  mnnld- 
pallty  is  one  as  to  whldi  nothing  is  left  to 
discretion;  while  iegrlslatlve  acts  involve  the 
exerdse  of  discretion  and  judgment  C^ty  of 
Biddeford  v.  Sates,  104  Me.  606,  72  AU.  335. 
16  Ann.  Gas.  1061. 

We  are  cleariy  of  the  oidnion  that  the  pow- 
ers attempted  to  be  d^egated  to  the  mayor  by 
the  resolution  of  July  7th  were  legislative 
rather  than  ministerial.  It  attempted  to  con- 
fer upon  the  mayor  the  power  to  contract  on 
behalf  of  the  city,  by  which  contract  the  dty 
was  to  be  bound,  when  that  power  Is  vested 
alone  In  its  mayor  and  aldermen  under  its 
charter.  It  vested  In  the  mayor  a  wide  dia- 
creti<«  in  making  said  arbitration  agreement 
and  in  taking  sudi  steps  as  were  neoessaiy 
to  aoQuire  the  property  from  complainant 
This  discretion  the  mayor  exercised  in  th« 
particulars  hereinbefore  enumerated. 

We  think  tt»  powers  didegated  by  said  rea- 
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olntlon  were  QBlawfoI,  and  the  cbancoBor 
was  correct  In  bo  holding.  His  decree  Is 
therefore  afBrmed,  with  costs. 


HESNDBRaON  GROOERT  CO.  t.  JOHNSON 

et  ox. 

(Supreme  €!oart  of  TeimeBMe.    Mmr.  16,  1908.) 

1.  Husband  aho  Wuk  ^=>9  —  Pbopeb^ 
Rights— Modification  or  Husband's  £28- 
TAnc — Statutes. 

The  husband's  common-law  estate  jure  uz- 
oris  has  been  so  materially  modified  by  legisla- 
tive enactments  that  only  a  bare  prtrilege  is 
left  to  the  husband  to  rent  out  his  wlf^a  land 
and  to  collect  the  rents  for  the  benefit  of  the 
Aunily  in  the  capacity  of  covertor  of  the  fand^ 
and  not  for  himsdf  individiiaUy. 

2.  Husband  and  Win:  «=3l25— Wm's  Sip- 
abate  PmOVBBTr—RxNTB. 

Under  the  Emancipation  Act  of  1913,  a 
wife  has  a  right  to  rent  out  her  laada  and  to 
collect  tiie  rents  accruinK  therefrom. 

3.  Husband  and  Wire  «=s»14T  —  Wn«'s 
Separate  Pbopebty— EIuancifation  Act. 

Under  the  Emancipation  Act  of  1913<  fully 
relieving  married  women  from  all  disabilitiea  on 
acconnt  of  coverture  and  giving  them  the  same 
right  to  acquire,  Imld,  and  dispose  of  realty 
and  personalty  as  if  unmarried,  a  married  wo- 
man can  hold  no  separate  property  as  sndi,  and 
all  her  proi>erty  to  which  she  has  title  is  sub- 
ject to  her  debts. 

4.  Husband  and  Wir  «s>116  -<•  Mabbibd 
Women— Wmt's  Title  to  Pbopkbtz. 

Under  the  Emancipatioa  Ad  of  1913,  a  hus- 
band had  no  interest  in  a  lot  owned  by  the 
wife  at  time  of  her  marriage,  and  the  entire  ti- 
tle thereto  remained  in  the  wife  and  might  be 
levied  opon  and  sold  by  her  creditor  as  her  prop- 
erty. 

Appeal  from  Chancery  Court,  Washinston 
County ;   Hal  B.  Haynes,  Chancellor. 

Bill  by  the  Henderson  Grocery  Company 
against  W.  R.  Johnson  and  Queenie  Johnson, 
bis  wiie,  with  cross-bill  by  the  latter.  De- 
cree for  ctKnplalnant,  dismissing  the  cross- 
bill, and  croBs-complatnant  appeals.  Af- 
firmed. 

Geo.  O.  Sells,  of  Jc^nson  City,  for  Hender- 
son Grocery.  Co. 

DlTlne  &  Guinn,  of  Johnson  City,  for  W.  R. 
Johnson  and  wife. 

McKINNET,  J.  On  January  20,  1915,  the 
complainant,  Henderson  Grocery  Company, 
recovered  a  judgment  before  a  justice  of  the 
peace  against  the  defendants,  W.  R.  Johnson 
and  wife,  Queenie  Johoson,  for  $337.69,  up- 
on wUdi  Jodgment  execution  was  issued  and 
levied  upon  the  lot  involved  in  this  suit  as 


the  ttnwerty  of  the  def^tdant  Queeoie  John- 
son ;  and,  after  being  legally  condemned,  the 
lot  was  sold  by  order  of  the  court  and  pur- 
chased by  the  complainant  This  lot  was 
owned  by  Mrs.  JtAmsou  at  the  time  of  her 
marriage  to  her  codefendant,  W.  R.  John- 
son. 

After  the  time  for  redeeming  said  lot  bad 
expired,  the  dierifT  executed  a  deed  to  com- 
plainant to  said  lot,  and,  the  defendants  re- 
fusing to  surrender  possession  of  same  to 
complainant,  the  original  bill  was  filed  in  this 
cause  for  the  purpose  of  ejecting  the  said  W. 
R.  Jotmson,  Queenie  Jidmson^  and  their  ten- 
ants from  said  property. 

^nie  defoidant  Queoile  Johnson  filed  her 
answer  as  a  cross-bill,  asking  the  court  to  de- 
cree that  said  condemnatloD  proceeding  and 
the  sale  made  thereunder  were  null  and  void, 
and  that  the  complainant  acquired  no  title 
to  said  lot  by  virtue  of  its  purchase  there- 
under. 

The  chancellor  dismissed  the  cross-bill,  and 
decreed  in  favor  of  complainant  on  Its  orig- 
inal bill,  and  the  cross-complainant  has  ap- 
pealed tiQm  the  decree  of  the  chancellor  to 
this  court.  Among  the  errors  assigned  are 
the  following: 

(1)  "^hat  defendant  W.  R.  Johnson  had  a 
freehold  interest  in  the  lot  involved,  by  the  com- 
mon law,  by  statute,  jure  mariti,  and  jure 
uxoris,  not  subject  to  levy  and  sale  for  his  debts, 
on  execution  at  law  or  otherwise,  specifically 
protected  by  the  law  from  such  levy  and  sale; 
and  protected  from  dispossession  under  any 
process  running  as  arising  out  of  the  debts  of 
the  husband." 

(2)  "That  the  contingent  remainder  interest 
of  the  wife  was  not  an  estate  subject  to  levy  at 
law." 

(3)  "That,  as  against  her  creditors,  proceed- 
ing at  law,  the  rights  and  interest  and  estate 
of  the  husband  was  paramount  and  dominant, 
as  an  estate  or  right  of  use  for  life,  in  preeaen- 
tl ;  and  any  sale,  if  otherwise  valid,  only  passed 
to  the  purchaser  a  servient  and  contingent 
right,  conditioned  upon  the  husband  predeceas- 
ing the  wife,  or  the  wife  predeceasing  the  hus- 
band when  childless.;  and  not  effective  to  dis- 
turb in  the  least  the  tenure  of  the  husband,  as 
tenant  by  the  curtesy  initiate  or  consummate, 
or  his  dominant  estate  as  one  of  present  en- 
joyment." 

(4)  "That,  upon  marriage  of  W.  R.  Johnson 
to  Queenie  Johnson,  the  realty  she  then  owned 
(that  now  involved)  Ipso  facto  became  split  up 
into  two  estates  as  a  matter  of  law,  instead  of 
the  one ;  the  fee  was  divided,  the  present,  domi- 
nant nser  or  contingent  freehold  vesting  in  the 
husband,  the  remainder,  a  contingent  remainder, 
vesting  in  the  wife,  or  her  original  fee  dimbi- 
ishing  to  that  estate,  lesser  than  the  fee." 

(5)  "That,  there  being  two  estates,  after  mar- 
riage, the  levy  upon  both,  and  sale  of  both,  as 
appearing  from  the  levy,  order,  sale,  deed,  etc., 
together  for  a  lump  sum,  was  void,  for  that 
each  debtor  had  a  right  to  have  his  interest  sold 
separately,  to  the  end  that  each  could  redeem 
separately." 
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We  t^  trtat  fiiese  fire  assIgnmentB  of  er- 
ror together  as  tbey  raise  the  qnestloii  as  to 
whether  the  husband  of  crOBS-complainant 
had  an  interest  In  the  lot  of  land  In  question 
In  this  suit  The  Insistence  of  the  cross- 
complainant  Is  that,  under  the  common  law, 
the  husband,  by  marriage,  took  a  freehold  es- 
tate in  his  wife's  lands  held  as  a  general  es- 
tate by  inheritance  during  their  Joint  lives, 
and  possibly,  by  curtesy,  during  his  life; 
and  that  the  Acts  of  1835-36,  1849-SO,  and 
1879,  Shannon's  Code,  i§  4225,  4234,  and  4238, 
respectively,  did  not  take  away  or  deprive 
blm  of  this  common-law  Interest  In  his  wife's 
land,  but  only  modified  it  Treating  this  as 
true,  it  remains  to  be  determined  whether 
the  Emancipation  Act  of  IWLS  (Pub.  Acts  1918, 
c.  26),  annulled  or  took  away  this  right  of 
the  husband  and  left  the  wife  holding  the 
entire  estate  in  her  lands. 

[1]  Originally,  under  this  common-law  es- 
tate in  the  wife's  lands,  the  husband  cotdd 
dispose  of  his  interest  therein ;  such  Interest 
might  be  sold  by  Ills  creditors;  tie  was  ea- 
titled  to  rent  out  the  land  and  to  collect  and 
appropriate  the  rents.  But  by  various  leg- 
islative enactments,  as  held  in  Abies  t.  Abies, 
86  Tens.  333,  8  S.  W.  682,  the  common-law 
estate  Jure  uxoris  has  been  so  materially  mod- 
ifled  tttat  only  a  bare  privilege  is  left  to  the 
husband  to  rent  out  his  wife's  lands  and  to 
collect  the  rents  for  the  benefit  of  the  family 
Jn  the  capacity  of  governor  of  the  family, 
6ut  for  the  family  and  not  for  himself  in- 
dividually. 

[2, 3]  And  in  Parlow  v.  Turner.  132  Tenn. 
838.  178  S.  W.  760,  it  was  held  that,  under 
and  by  virtue  of  the  act  of  1913,  the  wife 
had  a  right  to  rent  out  her  lands  and  to  col- 
lect the  rents  accruing  from  same,  thus  de- 
priving the  husband  of  the  last  vestige  of  his 
common-law  estate.  Jure  uxoris. 

The  act  of  1913  Is  very  broad  and  compre- 
hensive, and  provides  that  married  women 
are  fully  emancipated  from  all  disability  on 
account  of  coverture,  and  that  the  common 
law  as  to  the  disability' of  married  women 
and  Its  effect  on  the  rights  of  the  property 
of  the  wife  is  totally  abrogated,  and  that 
marriage  shall  not  Impose  any  disability  or 
incapacity  on  a  woman  as  to  the  ownership, 
acquisition,  or  disiwsition  of  property  of  any 
sort,  or  as  to  her  capacity  to  make  contracts 
and  do  all  acts  in  reference  to  property  which 
she  could  lawfully  do  if  she  were  not  mar- 
ried, and  that  every  woman  now  married,  or 
hereafter  to  be  married,  shall  have  the  same 
cuiMicity  to  acquire,  hold,  manage,  control, 
use,  enjoy,  and  dispose  of,  all  property,  real 
and  personal,  in  possession,  and  to  make  any 
contruct  in  reference  to  it,  and  to  bind  her- 
self personally,  and  to  sue  and  be  sued  with 
all  the  Tlgbta  and  incidents  thereof  as  if  she 
vere  not  married. 


So  Quit,  by  tbl*  act,  the  status  of  a  mar- 
ried woman,  with  respect  to  her  property,  is 
the  same  as  though  she  were  a  feme  sole, 
and,  as  stated  in  Levy  v.  Davis,  125  Tenn. 
349,  142  S.  W.  1120: 

"An  unmarried  woman,  as  a  matter  of  course, 
can  hold  no  separate  estate  as  such.  All  her 
proDerty  to  whidi  she  has  title  is  subject  to  her 
debts." 

[4]  So  that  we  ar«  of  the  opInioB  that  tbe 

husband  had  no  interest  in  this  property,  bnt 
that  the  entire  title  to  same  was  vested  In 
the  cross-complainant,  and,  same  having  been 
levied  on  and  sold  as  her  property,  tbe  pur- 
chaser acquired  a  good  title. 

The  question  oil  curtesy  does  not  arise  in 
tlila  cause,  for  the  reason  that  the  record 
does  not  show  that  a  child  has  been  bom  of 
this  marriage,  but,  even  if  there  wec<e  issue. 
under  the  authority  of  Day  ▼.  BnrgaBs,  139 
Teon.  669,  202  6.  W.  911,  tbe  husband  had 
no  vested  interest  in  this  property. 

The  other  assignmaits  of  error  were  dis- 
posed of  orally. 

We  find  no  error  la  the  decree  of  the  Chan- 
cellor,  and  it  Is  affirmed,  with  costs. 


SOUTHBRN  ax.  OO.  ▼.  8TATBL 

(Supreme  Court  of  Tennessee.    I^ov.  30,  1918.) 

1.  InOICTUXNT  AMD    IVTOBUATlOn   4s»32(l>— 

RAHJiOADB    «=s>266(4)  — CoKCLUsioiT  — Ob. 

snuoiiNo  FuBuo  Highway  ax  CaossiKa 

— Rahaoads. 
Under  the  common  law,  a  railroad  can  be 
indicted  for  obstmcting  a  public  crossing,  but 
the  indictment  or  presentment  must  conclude 
"to  tbe  common  nnisance." 

2.  iRDXOniBNT  AND  iRFOBUATIOir  «=3lll(l)— 

Pboviso— Obsibuotion  or  Pubuo  Csossisa 

BT  A  RaILBOAO  COICPANT. 

As  Shannon's  Ckide,  |  6514  et  seq.  (Acti 
1879,  c.  183),  applies  only  to  highways  withia 
limits  of  incorporated  towns  or  cities  where  in- 
corporating laws  are  repealed  or  charters  {or- 
feited,  or  the  towns  have  failed  to  keep  an  organ- 
ized board  of  mayor  and  aldermen,  a  present- 
ment thereunder,  which  fails  to  show  tlutt  the 
highway  obstructed  is  within  the  act  and  not 
excluded  by  proviso,  is  insufficient. 

Ai^eal  from  Clrcoit  Court,  Hambloi  Coun- 
ty; John  B.  HoUoway,  Judge.   . 

The  Southern  Hallway  Cwnpony  was  con- 
victed of  obstructing  a  public  highway,  and 
it  aM>eals.  Judgment  of  conviction  reversed, 
and  presentment  quashed. 

W.  N.  Hldiey,  of  M orristown,  and  Susong 
ft  Blddle,  of  OreoieTlIle,  tor  Sontbem  By. 
Co. 

H.  M.  Rankin,  of  Dandridge,  and  Wm.  H. 
Swiggart,  Jr.,  of  Union  City,  for  tbe  State. 
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McKINNSX,  J.  At  the.  May  term,  1017,  of 
the  circuit  court  of  Hamblen  county,  a  pre- 
sentment was  found  against  tbe  plalntUf  in 
error,  tbe  body  of  wblcb  ptr^seatmoit  is  as 
follows: 

"That  the  Southern  Railway  Oompany  on  the 
9th  day  of  March,  1917,  in  the  state  and  county 
aforesaid,  did  unlawfully,  willfully,  malieioualy 
and  wantonly  let  its  train  of  carts  stand  upon 
and  across  the  public  road  in 'BnasellTlll*,' Ten- 
nessee, Hamblen  oounty,  said  road  leadine  from 
Morristown,  Tennessee,  to  Warrensburg,  Ten- 
nessee, and  other  points,  so  as  to  obstruct  and 
impede  public  travel,  contrary  toi  the  statute 
ud  against  the  peace  and  dignity  of  the  state." 

Motion  was  made  and  entered  to  quash 
said  presentment  on  the  following  grounds: 

(1)  "Because  it  alleged  no  offense  against  the 
laws  of  Tennessee." 

(2)  "Because  the  allegations  of  the  present- 
ment were  insufficient  to  constitute  any  offense, 
there  being  nothing  in  the  presentment  to  show 
that  said  cars  obstructed  said  crossing  for  an 
uDreesonable  length  of  ttme  so  as  to  amount  to 
a  nuisance." 

1^!)  "Because  the  presentment  did  not  conclude 
«iih  the  words  'to  the  common  nuisance,'  or 
words  of  equivalent  import." 

Said  motloB  to  qnash  was  overmled  by  the 
court,  to  which  action  the  plaintiff  in  error 
duly  eicepteA.  The  case  was  then  heard,  and 
the  jnry  fonnd  the  defendant  gidlty,  and  a 
fine  of  910  was  entered  against  It,  from 
which  Judgment  It  has  appealed  to  this  court 
and  has  assigned  errors. 

We  think  the  motion  toqnadi  should  bar* 
been  sostaioed. 

[1]  Under  the  common  law  a. railroad  can 
be  indicted  for  obstructing  a  public  crossing. 
State  T.  BaUroad,  »1  Tenn.  445,  19  8.  W. 
TJS;  U  ft  N.  Bailroad  Co.  t.  State,  3  Head, 
5J3.  75  Am.  Dec.  778. 

in  which  case  the  indictment  most  con- 
clude "to  the  common  nuisance."  Gaines  T. 
State,  7  Lea,  410,  40  Am.  Bcp.  64 ;  Wharton's 
Crimhml  Law  (Last  Ed.)  |  1693. 

[2]  In  the  Instant  case  the  presentment 
nus  drawn  and  based  upon  section  6514  of 
Shannon's  Code,  which  Is  the  first  section  of 
chapter  188  of  the  Acta  of  1879. 

Said  act  of  1879,  in  its  entirety,  is  as  fol- 
lows: 

"An  act  to  make  it  a  misdemeanor  to  obstruct 

public  highways,  private  ways,  streets,  alleys^ 

sidewalks,  etc. 

"Section  1.  Be  it  enacted  by  the  General  As- 
•embly  of  the  State  of  Tennessee,  that  it  shall 
b«  a  miademeanor  for  any  person  to  obstruct 
the  public  highways,  private  ways,  streets,  al- 
Ws,  sidewalks,  public  grounds,  commons  and 
*»ys  to  burying  places,  churches  or  schoolhouses, 
and  that  it  shall  be  an  obstruction  under  this 
lict  for  any  person  to  ride  horseback,  hitch 
torses  upon,  or  drive  a  wagon,  buggy  or  any  ve- 
lirle,  upon  said  sidewalks. 

"Sec.  2.  Be  it  further  enacted,  that  if  any 
rerson  shall  be  guilty  of  any  one  of  the  offenses 
nentioDed  in  the  foregoing  section  of  this  act 


shall,  upon  conviction,  pay  a  fine  in.  an  amount 
not  to  exceed  twenty-five  dollars,  and  may'  be 
imprisoned  in  the  county  jail  at  the  discretion  of 
the  court,  for  a  i>eriod  of  time  of  not  inore  than 
twenty  days. 

"Sec  3.  Be  it  further  enacted,  that  this  shall' 
apply  to  all  pnblic  highways,  private  ways,  ree- 
(^nized  as  such,  by  law,  streets,  alleys,  side- 
walks, public  grounds,  commons,  and  ways  to 
burying  places,  situated  within  the  limits  of  any 
incorporated  town  or  dty  where  the  laws  incor- 
porating the  same  has  or  may  hereafter  be  re- 
pealed, or  has  or  may  herafter  forfeit  their  char- 
ters, or  may  fail  to  keep  an  organized  board  of 
mayor  and  aldermen;  provided,  however,  it  shall 
not  be  so  construed  as  to  interfere  with  the 
regulations  and  governments  of  any  organised 
corporation  of  any  town  or  city. 

"Sec.  4.  Be  it  further  enacted,  that  the  board 
of  mayor  and  aldermen  of  any  incorporated  city 
shall  be  guilty  of  a  nuisance  under  the  present 
existing  laws  of  the  state,  if  they  permit  any  of 
the  foregoing  offenses  named  in  the  first  section 
of  this  act,  within  the  corporate  limits. 

"Bee.  6.  Be  it  further  enacted,  that  no  person 
under  this  act  shall  be  amenable  to  the  first 
section  of  the  same  by  reason  of  their  obstruct- 
ing any  street,  cross-street  or  alley  in  any  town 
with  material  for  building  or  repairing  buildings 
or  grounds  attached  to  the  same;  provided,  that 
the  same  is  not  obstructed  an  unreasonable 
length  of  time;  provided,  not  more  than  one- 
hfllt  of  the  passway  shall  be  obstructed  at  any 
one  time. 

"Sec.  9.  Be  it  further  enacted,  that  the  circuit 
and  criminal  judges  of  this  state  shall  give  this 
act  in  diarge  to  the  grand  juries,  and  that  this 
act  take  effect  from  and  after  its  passage,  the 
public  welfare  requiring  it" 

It  will  be  observed  that  the  first  section 
does  not  say  whether  It  applies  to  the  state, 
or  to  ctties  or  mtmidpalities  within  the  state, 
and,  without  some  qualifying  clause,  or  ex- 
pressed limitation,  It  would  undoubtedly  r&- 
fer  to  the  highways  and  streets  within  the 
entire  state.  But  the  third  section  does  qual- 
ify and  limit  the  first  section,  and  says  It 
shall  apply  to  highways,  streets,  etc. :  (1) 
Within  the  limits  of  any  Incorporated  town 
or  dty  where  the  law  Incorporating  the  same 
has  or  may  hereafter  be  repealed,  (2)  or  has 
or  may  hereafter  forfeit  their  charters,  (3) 
or  may  fail  to  keep  an  organized  board  of 
mayor  and  aldermen.  This  third  section 
then  concludes  with  the  proviso  that  it  shall 
not  be  so  construed  as  to  Interfere  with  the 
governments  of  any  organized  corporation  of 
any  town  or  city. 

You  have  to  consider  sections  1  and  3  in 
their  relation  to  each  other  to  determine  the 
legislative  intent.  The  proviso  of  the  third 
section  and  the  terms  of  the  fourth  section 
indicate  that  the  Legislature  realized  that  or- 
ganized municipal  corporations  had  authori- 
ty and  Jurisdiction  of  their  streets,  side- 
walks, etc.,  and  did  not  wish  to  Interfere 
with  such  right  further  than  to  provide  that 
the  board  of  mayor  and  aldermen  should  be 
guilty  of  a  nuisance  when  they,  under  sudi 
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authority,  permitted  their  streets,  aidewalks, 
etc.,  to  become  obstructed. 

So  Xar  aH  obstructing  the  hlgbwa^rs,  roads, 
etc.,  of  the  state,  outside  of  the  Incorporated 
cities  and  towns,  they  were  aware  that  the 
offender  was  subject  to  Indiotment  under  the 
common  law,  and  so  the  act  In  queation  waa 
Intended  to  apply  In  the  three  Instances  set 
forth  In  the  third  section  of  the  act  not  pro- 
vided for  by  either  of  the  remedies  above  set 
forth.  Take  for  example  the  case  of  a  street, 
in  an  Incorporated  town  that  has  no  organiz- 
ed board  of  mayor  and  aldermen,  becoming 
obstructed :  If  the  trffender  la  indicted  under 
the  common  law,  he  would  defend  on  the 
ground  that  the  street  was  within  an  Incor- 
porated town,  over  which  the  corporation  had 
exclusive  authority  and  control ;  there  is  no 
corporate  organization  to  punish  the  offen- 
der, and  the  result  would  be  that  he  would 
go  unpunished.  To  meet  such  a  case  and  to 
extend  the  law  ao  as  to  provide  a  remedy 
whereby  all  persons  who  obstruct  highways 
can  be  called  to  account  the  act  in  questlmi 
was  passed.  This  appears  to  us  to  be  what 
the  Legislature  had  in  mind. 

Now,  there  is  no  allegation  in  the  present- 
ment Involved  in  this  case  that  would  bring 
It  within  the  third  section  of  this  act.  It  was 
evidently  drawn  under  the  first  section  ot  tile 
act  upon  the  theory  that  the  act  applied  to 
all  of  the  roads,  highways,  and  streets  with- 
in the  state 

It  results  that  the  Judgment  of  the  circuit 
court  is  reversed,  and  the  presentment  is 
quashed. 


TRAMMEIX  V.  GRIFFIN  et  al. 
(Supreme  Court  of  Tennessee.    Nov.  23,  1918.) 

1.  Municipal  Cobpobations  «=»138— Matoe 

— ELIOIBIUTT— "VOTEB." 

Under  charter  of  City  of  Jellico  embodied  in 
Acts  1908,  c.  336,  ff  6,  9,  13,  declaring  no  one 
eligible  to  office  of  mayor  unless  he  shall  be  a 
citisen  of  the  state  and  city,  and  a  voter  in  the 
city,  and  shall  have  resided  in  the  city  for  six 
months  next  preceding  the  election,  the  term 
"voter"  means  one  having  the  qualifications  en- 
titling him  to  vote,  and  not  one  who  has  regis- 
tered as  a  voter. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Voter.] 

2.  Municipal  Gobpobations  S=>138— Mayob 
— Elioibilitt— Reoistsation  as  Voteb. 

Thomp.  Shan.  Code,  !|  1012,  1014,  relating 
to  the  registration  of  voters,  as  authorized  by 
Const,  art.  4,  i  1,  do  not  prescribe  qualifications 
of  electors,  but  were  enacted  to  regulate  tbe 
exercise  of  the  elective  franchise,  and  registra- 
tion IB  not  necessary  to  make  one  a  voter  in  a 
city  so  as  to  be  eligible  under  its  charter  (Acts 
1003,  c.  336,  |§  6,  9.  13),  to  election  as  mayor. 

Error  to  Criminal  and  Law  CJonrt,  Camp- 
bell County;   Xen  Hiclis,  Judge. 


Suit  or  contest  by  H.  K.  Trammell  against 
A.  W.  Oriffin  and  others,  diedlesglng  tbe 
eligibility  of  defendant  Oriffln  to  bold  tbe 
office  of  Mayor  of  the  dty  of  Jellico.  Jude- 
ment  for  defendants,  and  contestant  brings 
error.    Affiimed. 

B.  H.  Powers,  of  Jacksboro,  and  L.  D. 
Smith,  of  KnoxvUle,  for  H.^.  Trammell. 

John  Jennings,  Jr.,  of  Jellico,  and  L.  11. 
Oarlock,  of  KnoxviUe,  for  A.  W.  Griffin  and 
others. 

GREEN,  J.  This  suit  challenges  the  eligi- 
bility of  d^endant  Griffin  to  hold  the  office 
of  mayor  of  JeUleo,  to  which  office  he  was 
elected  In  January,  1918.  From  a  Judgment 
in  favor  of  the  defendant  contestant'  has  ap- 
pealed in  error. 

The  proposition  of  plaintiff  in  error  is  that 
Griffin  was  not  a  qualified  voter  of  the  city 
of  Jellico  at  the  time  of  his  election  to  the 
office  of  mayor,  and  it  is  urged  that  Griflia 
is  accordingly  incapable  of  holding  said  office 
by  reason  of  certain  provisions  of  the  cbartt-r 
of  that  dty. 

The  election  was  held  January  5,  191>i. 
Griffin  did  not  register  in  August,  1917.  or 
at  tbe  supplemental  registration  held  20  da.vs 
prior  to  the  election.  He  did  register  in  Au- 
gust, 191S,  and  had  paid  his  poll  tax  for 
1917.  He  has  been  a  bona  fide  resident  and 
dtizen  of  Jellico  since  1914. 

[1]  The  present  charter  of  the  city  of  Jel- 
lico is  embodied  in  chapter  336  of  the  Acts 
of  lOOS.    Section  6  of  that  act  is  as  follow.>^: 

"Be  it  further  enacted,  that  the  officers  of  th*- 
dty  of  Jellico  to  be  chosen  by  the  people  shall 
be  a  mayor  and  six  (6)  aldermen,  who  shall  cod- 
stitute  the  dty  council,  each  ot  whom  shall  bt 
a  dtizen  of  and  voter  in  said  dty;  said  ma.r<'r 
and  board  of  aldermen  shall  be  chosen  by  the 
voters  of  said  dty  every  two  (2)  years.  No  per- 
son shall  be  eligible  to  the  office  of  mayor  or  al- 
derman unless  he  has  been  for  six  months,  and 
then  be  a  bona  fide  resident  of  the  dty.  Any  of 
said  officers  removing  from  the  city  shall  thereby 
vacate  his  said  office." 

Section  13  of  the  act  is  in  these  words: 

"Be  it  further  enacted,  that  the  mayor  shaDj 
hold  hia  office  fbr  two  years,  and  until  his  sm- 
ceesor  shall  be  elected  and  qualified.  Ko  persoa, 
shall  be  elected  mayor  who  is  not  at  the  tioM 
of  his  election  a  citizen  of  the  state  of  Tenn<^-j 
see,  and  has  not  been  for  six  months,  and  is  aol 
thus  a  bona  fide  dtizen  of  <md  voter  in  call 
dty." 

Does  the  word  "voter,"  as  used  in  saM 
charter,  mean  a  person  having  the  quallfic* 
tlons  entitling  him  to  vote,  or  does  it  meal 
such  a  person  who  has  registered  and  tlul 
lawfully  evidenced  his  right  to  vote — in  oil 
er  words,  a  registered  votert  This  is  tb 
question  for  determination. 

Section  9  of  chapter  336  of  the  Acts 
1903  is  In  these  words: 


«s>For  other  case*  see  same  topic  and  KEY-NUMBER  In  all  Key-Numhared  Dlgasta  aod  Indezei 
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"Be  it  farther  enacted,  tlwt  the  election  for 

mayor  and  board  of  aldermen  of  said  city  of 
Jellico  shall  be  held  b;  the  marshal  of  the  corpo- 
ration, aided  by  two  cleits  only,  and  three  judg- 
fa,  all  of  whom  ahall  be  legal  voters  in  said  dty, 
oa  the  fiiBt  Saturday  In  Jaimary  of  every  two 
years,  after  giving  tea  days'  notice.  The  voters 
shall  vote  by  ballot  and  under  such  rules  and 
regulations  as  the  board  of  mayor  and  aldermen 
shall  prescribe  as  to  the  place,  house,  etc.,  of 
voting  by  ordinance.  The  officers  of  the  city 
thus  chosen  shall  go  into  office  on  the  third  Sat- 
urday in  Jantaary,  to  hold  offlce  for  two  years, 
or  antil  their  anoceaBors  are  elected  and  quali- 
fied. The  following  shall  be  the  qualifications 
for  voting  in  city  elections: 

"1.  He  shall  be  qualified  to  vote  for  state  and 
county  officers. 

"2.  He  shall  have  resided  for  six  months  next 
preceding  the  election  within  the  dty  limits,  or 
shall  be  a  male  and  a  bona  fide  owner  of  real 
estate  within  the  dty  limits. 

"3.  A  voter's  reaidoice  is  hereby  defined  as  the 
place  at  which  he  habitually  sleep*." 

From  the  foregoing  it  appears  that  a  qual- 
ified voter  in  state  and  county  elections  be- 
comes a  qualified  voter  in  JelUco  dty  elec^ 
tions  If  he  reside  In  that  munidpallty,  or 
own  proi)erty  therein.  Residence  or  owner- 
ship of  property  in  that  city  are  the  only 
additional  and  peculiar  qualifications  of  vot- 
ers In  Jellico. 

The  contention  of  plaintiff  in  error  Is  that 
registration  Is  a  condition  precedent  to  vot- 
ing in  those  parts  of  the  state  to  which  our 
registration  laws  apply,  and  that  an  elector 
cannot  be  described  as  a  qualified  voter  un- 
less be  Is  registered. 

This  argument  Is  plausible,  but  it  leads 
Into  grave  constitutional  difficulties. 

Section  1  of  article  4  of  the  Constitution 
of  Tennessee  is  In  these  words: 

"Bvery  male  person  of  the  age  of  twenty-one 
years,  being  a  dtizen  of  the  United  States,  and 
a  resident  of  this  state  for  twelve  months,  and 
of  the  county  wherein  he  may  offer  his  vote  for 
six  months,  next  preceding  the  day  of  election, 
shall  be  entitled  to  vote  for  members  of  the  Gen- 
eral Assembly  and  other  dvfl  oflicers  for  the 
coimty  or  district  in  which  he  resides;  and  there 
shall  be  no  qnalification  attached  to  the  right  of 
sufErage,  except  that  each  voter  shall  give  to  the 
judges  of  election  where  he  offers  to  vote,  satis- 
factory evidence  that  he  has  paid  the  poll  taxes 
assessed  against  him,  for  such  preceding  period 
as  the  Legislature  shall  prescribe,  and  at  such 
time  as  may  be  prescribed  by  law;  without 
which  his  vote  cannot  be  received.  And  all  male 
dtizens  of  the  state  shall  be  subject  to  the  pay- 
ment* of  poll  taxes  and  to  the  performance  of 
military  duty,  within  such  ages  as  may  be  pre- 
scribed by  law.  The  General  Assembly  shall 
have  power  to  enact  laws  requiring  voters  to 
vote  in  the  election  precincts  in  which  they  may 
reside,  and  laws  to  secure  the  freedom  of  elec- 
tions and  the  purity  of  the  ballot  box." 

The  CoDStltntion  forbids  that  any  qualifi- 
cation be  attached  to  the  right  of  suffrage, 
except  that  the  Legislature  may  prescribe 
poll  tax  regulations. 


[2]  This  court  has  repeatedly  tadd  that  our 
registration  laws  did  not  Impoae  ao  additton- 
al  qualification  on  the  right  ot  suffrage. 

Tixe  court  has  quoted  and  approved  a  state- 
ment from  Gool^  on  Constltutlcmal  Limita- 
tions, page  601,  that: 

"The  provision  for  a  registry  deprives  no  one 
of  his  right,  but  is  only  a  reasonable  regulation 
under  which  the  right  mar  be  exercised."  Moore 
V.  Sharp,  06  Tenn.  491,  49».  41  S.  W.  687,  589. 

In  a  later  case,  the  court  said: 

"The  registration  laws  of  the  state  do  not  pre- 
scribe qualifications  of  electors,  but  were  enacted 
for  the  purpose  of  regulating  the  exercise  of  the 
elective  franchise,  and  are  authorized  by  the 
concluding  clause  of  section  1,  art.  4,  of  the 
Constitution,  ordaining  that  the  General  Assem- 
bly shall  have  power  to  enact  laws  to  secure  the 
freed<»n  of  elections  and  the  purity  of  the  ballot 
box."  Sute  V.  Weaver,  122  Tenn.  198,  122  S. 
W.  465. 

In  Bullng  Case  Lew  It  Is  said  that : 

"The  theory  upon  which  registration  laws 
may  be  supported  is  that  they  do  not  impair  or 
abridge  the  elector's  privilege,  but  merely  regu- 
late its  exercise  by  requiring  evidence  of  the 
right.  «  •  •  The  requirement  of  regirtration 
does  not  add  new  qualification,  unless  such  voter 
is  deprived  of  the  right  to  prove  himself  to  be 
an  dector,  or,  as  it  has  been  hdd,  is  denied  the 
right  to  register  and  vote  at  any  time  prior  to 
the  closing  of  the  polls  on  election  day."  9  R. 
0.  L.  p.  1038. 

So  It  Is  obvious,  from  the  authorities  quot- 
ed, that  we  cannot  properly  speak  of  regis- 
tration as  a  qualification  for  voting  In  state 
and  county  elections.  One  qualified  to  vote 
in  those  elections  is  likewise  a  qualified  vot- 
er In  Jellico,  provided  be  resides  there,  or 
owns  property  there.  It  follows  that  regis- 
tration is  not  necessary  to  make  one  a  "voter 
in  said  dty." 

An  inspection  of  our  election  and  registra- 
tion laws  demonstrates  that  the  word  "vot- 
er" is  used  therein  In  the  sense  of  one  who 
Is  qoalifled  to  vote,  and  not  in  the  sense  of 
a  registered  voter. 

Thus,  In  section  1210  of  Thompson's  Shan- 
non's Code,  it  is  made  a  misdemeanor  for 
any  registrar  of  voters  to  willfully  refuse 
"to  register  any  qualified  voter." 

In  section  1214,  Thompson's  Shannon's 
Code,  prescribing  the  oath  for  registrars  of 
election,  It  is  provided  that  they  shall  swear 
that  they  will  not  "knowingly  register,  or 
allow  to  be  registered,  any  person  not  a 
legally  qualified  voter,"  and  that  they  will 
not  prevent  "any  person  from  registering 
who  Is  a  legally  qualified  voter." 

In  these  and  other  sections  of  the  Code, 
the  word  "voter"  is  used  to  describe  a  per- 
son entitled  to  register,  and  not  a  person 
actually  registered.  Indeed,  it  appears  from 
the  sections  quoted  persons  are  referred  to 
as  "qualified  voters"  before  registration. 

Such  being  the  general  meaning  given  to 
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the  word  "voter"  by  the  I/^slature,  we 
tbink  It  was  used  La  this  sense  In  the  act  In- 
corporating the  city  of  Jelllco,  and  that  the 
defendant  was  a  voter  In  said  city  within  the 
meaning  of  that  statute  at  the  ttme  of  bla 
election,  although  he  had  not  actually  regis- 
tered so  as  to  be  able  to  participate  in  that 
election. 

It  is  not  necessary  to  discuss  other  ques- 
tions in  the.  case. 

For  the  reasons  stated,  the  Judgment  of 
the  trial  court  will  be  affirmed. 


CINCINNATI,   N.   O.  ft  T.   P.  BY.  OO.   v. 
SHARP. 

(Supreme  Court  of  Tennessee.    Nor.  23,  1918.) 

1.  Basemxntb   «=s>10(3)— Ways— Oteb   Raii.- 
BOAD  Rioet  of  Wat. 

Whether  «  railroad  company  acquired  its 
right  of  way  by  condemnation  or  deed  is  no 
ground  for  distinction  in  determining  whether  a 
prescriptive  way  can  be  acqaired  over  such  right 
of  way,  for,  regardless  of  the  mode  of  acquisi- 
tion, a  railroad  company,  under  Shannon's  Code, 
i  2413,  holds  property  only  for  railroad  pur- 
poses. 

2.  Easeukrts    ®=>10(3)— Rights    or    Wat— 

PBESCBIPTIVB  E/ASGIIENTS. 

Aa  a  railroad  holds  its  right  of  way  for  pub- 
lic purposes,  a  prescriptive  vpay  over  such  right 
of  way  cannot  be  acquired. 

3.  Basements  «=>8(4)— Pbescbiftive  Wats— 
Pbopebtt  in  Possession  op  Lessee. 

Where  a  railroad  company  was  in  posses- 
sion of  a  right  of  way  as  lessee,  no  prescriptive 
way  over  such  right  of  way  could  be  acquired, 
for  the  law  will  not  presume  a  grant  from  the 
apparent  acquiescence  of  one  who  could  not 
have  made  it. 

4.  Babbmsntb  «=!»9(1)— Right  of  Wat— Peb- 
MissivB  Use. 

Where  there  was  nothing  to  sIjow  that  per- 
sons who  used  a  path  over  a  railroad  right  of 
way  for  about  25  years,  or  the  public  generally, 
did  so  under  any  claim  of  tight  adverse  to  the 
owners  of  the  right  of  way,  no  prescriptive  ease- 
ment resulted. 

5.  Affeai.  and  Ebbob  «e»172(1)— Change'of 
— Theobt  on  Appeal., 

Where  plaintiff  was  injured  when  she  stum- 
bled over  lumber  placed  on  a  railroad  right  of 
way  in  such  a  manner  that  it  obstructed  an 
established  path  thereon,  held  that,  where  plain- 
tiff relied  on  a  prescriptive  way,  she  could  not 
on  appeal  change  to  the  theory  that  a  landown- 
er, who  expressly  or  by  implication  invites  the 
public  to  come  upon  his  land  or  use  it  as  a 
pathway,  cannot  p^mit  a  snare  or  danger  to 
exist  thereon  which  results  in  injury  to  the  per- 
son who  accepts  the  invitation. 

Certiorari  to  Court  of  Civil  Appeals. 

Salt  by  Minnie  Sharp  against  the  Cincln- 
i\atl,  New  Orleans  ft  Texas  Pacific  Railway 


Company.  Judgment  for  plaintiff  was  af- 
flrmed  by  the  Court  of  Civil  Appeals,  and 
defendant  brings  certiorari.  Reversed,  and 
suit  dismissed. 

Can  ft  Morris,  at  Wartbarg,  tor  Otaeln- 
natl,  N.  O.  ft  T.  P.  Ry.  Cto. 

J.  M.  Davis,  of  Wartburg,  Chas.  H.  Davis. 
of  Oneida,  and  W.  Y.  Boswell  and  D.  W. 
Byrge,  both  of  Oakdale,  for  Sharp. 

McKINNBY,  3.  This  ia  a  suit  for  damages 
for  personal  injurlea  A  verdict  of  $1,000 
was  rendered  by  the  Jury,  upon  whldi  jndg- 
mmt  was  entered,  and  on  appeal  this  judg- 
ment was  affirmed  by  the  Court  <rf  Civil  Ap- 
peals, and  the  case  has  been  brought  here 
by  certiorari. 

The  residence  of  tlie  defendant  in  error 
was  in  about  10  feet  of  the  right  of  way  of 
the  railroad  operated  by  the  plaintiff  in  er- 
ror, and  was  located  in  a  de^  hoUow  in  the 
town  of  Oakdale,  and  went  by  the  name  of  the 
Southern  Hotel.  This  building  was  erected 
about  the  year  1881,  and  for  some  time  there- 
after waa  used  as  a  saloon,  and  later  as  a 
negro  tenement,  and  has  maintained  some- 
what of  an  unsavory  reputation. 

In  getting  from  said  building  to  the  pub- 
lic road,  the  defendant  in  error  traveled  a 
winding  path  across  the  right  of  way  of 
said  railroad  company.  Said  path  was  ver}' 
steep  and  rough.  This  building  has  beeu 
owned  by  one  James  Wilson  for  about  7 
years,  and  the  defendant  in  error  had  lived 
in  said  house  for  something  over  a  year  prior 
to  the  time  of  the  accident  complained  of. 
Since  the  erection  of  said  building  those  oo^ 
cupyiug  the  building,  as  well  as  people  goio^* 
to  and  from  same,  have  used  this  path\va.r 
across  the  railroad  right  of  way,  and  this 
has  been  somettUng  like  26  years. 

At  the  time  of  the  injury  the  defendant  Ib 
error  was  employed  as  a  house  servant  by  a 
Mrs.  Waddell,  receiving  as  wages  $2.30  per 
week  and  her  meals.  She  left  her  home 
early  every  morning  and  usually  returned 
after  night.  There  was  another  way  she 
could  have  traveled  without  croaaing  said 
right  of  way,  tnit  it  was  about  200  steps 
further. 

In  the  spring  of  1916  the  railroad  compaa}" 
began  the  erection  of  a  large  water  tank  on 
its  right  of  way  and  near  to  the  residence  of 
the  defendant  in  error.  S\>r  several  days 
prior  to  the  accident  it  had  been  unloading 
lumb«:  and  gravel  on  its  rifi^t  of  w&y.  In 
front  of  the  residence  of  the  defendant  In 
error,  but  not  upon  or  across  said  pathway; 
snld  lumber,  gravel,  and  other  material  to  be 
used  in  the  erection  of  said  water  tank. 

On  the  morning  of  the  3d  day  of  May. 
1916,  defendant  in  error  went  to  her  work 
aa  usual,  and  there  was  no  obstruction  upon 
or  across  said  path  at  that  tim&  Wlien  she 
returned  that  night  it  was  very  dark,  so 
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mnch  so  tbat  she  cosid  scarcely  see  anytbing 
at  all,  and  in  passing  along  aald  pathway  she 
stumbled  over  some  lumt>er  that  had  been 
placed  across  said  pathway  during  the  day, 
and  was  precipitated  down  the  steep  tsor- 
bankment,  in  front  of  her  houses  and  over 
which  said  iMthway  extends,  resulting  in 
serious  injury,  to  recover  damages  for  which 
this  action  was  bronght.  The  declaration 
contains  the  following  arerment,  upon  which 
the  right  to  recover  in  this  ease  is  predi- 
cated: 

"The  plaintiff  alleges  and  avers  that  the  roads 
which  lead  to  and  from  her  reaideace  are  both 
public  and  private  roads  leadintr  to  and  from 
her  residence;  that  said  toads  have  been  used 
by  the  public  generally  for  a  period  of  more 
than  20  years,  and  that  the  defendant  knew 
tbat  said  roads  were  being  used  by  the  public 
senerally,  and  bj  those  who  have  from  time  to 
time  occupied  the  property  known  as  the  South- 
ern Hotel;  and  plaintiff  alleges  and  avers  that 
the  defendant  haa  for  more  than  20  years  ae- 
quiesced  in  the  public  using  said  road  as  a 
public  road,  and. in  the  use  of  said  road  by  the 
people  who  have  oocai^ed  said  house  known  as 
the  Southern  Hotel ;  said  occupanfas  using  said 
roads  in  order  to  gain  ingress  and  egress  to  and 
from  said  property." 

The  theory  of  the  plaintiff  below  was  that 
she  and  the  public  generally  had  acquired 
a  prescriptive  right  tn  this  pathway,  and 
that  the  defendant,  by  obstructing  same,  be- 
came liable  for  the  Injury  resulting  there- 
from. 

[1]  The  drcult  Judge  charged  the  Jury  that 
the  public  could  not  acquire  any  prescriptive 
right  In  such  right  of  way,  where  the  rail- 
road company  acquired  same  by  grant  or  by 
condemnation  proceedings,  but  that  the  pub- 
lic could  acquire  such  right  when  the  proper- 
ty bad  been  acquired  by  warranty  deed  con- 
veying the  fee,  and  where  the  provision  of 
the  Instrument  did  not  limit  the  estate  trans- 
ferred  to  railroad  purposes. 

The  attorneys  have  not  cited  any  authority 
in  support  of  this  holding  of  the  learned  cir- 
cuit Judge,  and  we  have  been  unable,  either 
upon  principle  or  authority,  to  sustain  such 
a  distinction.  Railroads  In  this  state  cannot 
hold  real  property  for  other  than  railroad 
purposes. 

Sbannon's  Oode,  f  2418,  provides  that  rail- 
roads shall  have  power  to  purchase  and  hold, 
or  to  receive  by  ^ft,  or  to  acquire  by  condem- 
nation, real  estate  for  corporation  purposes; 
so  tliat,  regardless  of  the  manner  In  whidi  it 
is  acquired,  the  railroad  only  holds  it  for 
railroad  purposes,  and  in  the  numerous  au- 
tlioritles  which  we  have  examined  we  do  not 
find  a  single  case  where  such  a  distinction 
is  drawn,  as  was  done  by  the  learped  circuit 
Judge  in  this  case. 

[2]  There  seem  to  be  two  lines  of  authori- 
ties on  this  question,  one  holding  that  such 
prescriptive  right  can  be  acquired,  and  the 
otber  that  such  right  cannot  be  acquired,  in 


tbe  railroad  ili^t  of  way;  and  io  tlu»e  cases 
holding  sudi  right  can  be  acquired,  the 
courts  say  that  such  use  will  be  held  to  be 
permissive,  and  not  adverse,  In  the  absence 
of  strong  evidence  to  the  contrary.  Tbe 
great  weight  of  authority  seems  to  be  op- 
posed to  such  right,  and  such  has  been  the 
holding  of  our  courts.  Railroad  Co.  v.  Fort, 
3  Tenn.  Civ.  App.  728;  MaglU  v.  Railroad, 
2  Tenn.  Civ.  App.  866;  Railroad  Co,  v.  Tele- 
graph Co.,  101  Tenn.  82,  48  S.  W.  871,  41 
L.  B.  A.  403. 

The  prlndi^e  upon  which  the  courts  hold 
that  such  right  cannot  be  acquired  in  the 
right  of  way  of  the  railroad  is  stated  in 
h.  &  N.  Railroad  Oo.  r.  Hagan,  141  Ky.  20, 
131  S.  W.  1018,  36  L.  B.  A.  (N.  S.)  189.  which 
was  a  case  where  a  passway  was  claimed 
along  and  across  the  right  of  way,  and  had 
been  used  without  question  for  80  or  35 
years.  The  court,  d«>ying  the  right  to  such 
pasBway,  said : 

"There  is  necessarily  a  distinction  between  a 
railroad  right  of  way  and  the  property  of  a 
private  person  as  to  the  presumption  of  a  grant. 
A  private  person  holds  bis  land  for  his  private 
purposes.  The  railroad  holds  its  right  of  way 
for  public  purposes.  When  a  railroad  has  taken 
a  right  of  way.  either  by  condemnation  or  by 
purchase,  on  the  ground  that  it  is  necessary 
for  the  business  of  the  road,  it  is  not  presumed 
that  it  has  granted  to  others  property  that  was 
required  for  public  purposes.  It  is  a  matter  of 
common  knowledge  that  In  this  country  persons 
walk  over  and  along  railroad  tracks  at  many 
points,  and  that  the  railroads  permit  this  so 
long  as  it  does  not  interfere  with  their  business. 
But  this  merely  permissive  use  of  their  rights 
of  way  and  tracks,  gives  such  persons  no  legal 
right  to  a  passway  over  them." 

In  a  note  to  this  case  the  authorities  on 
this  question  are  fully  annotated.  It  will  be 
noticed  that  in  this  case  no  distinction  is 
made  between  property  purchased  and  prop- 
erty condemned  by  the  railroad. 

Tbe  latest  case  we  have  found  on  this 
questioa  is  that  of  U  ft  N.  Railroad  Co.  v. 
Chllderg,  166  Ky.  662,  160  S.  W,  260,  48  L. 
R.  A.  (N.  S.)  003,  and  note.  There  the  public 
had  use0  a  pathway  across  the  railroad  right 
of  way  for  more  than  30  years  in  going  to 
and  fr<Kn  a  hotel  on  the  opposite  side  of  the 
track.  It  was  held  that  there  was  no  pre- 
scriptive right.  The  record  does  not  show 
what  kind  of  a  title  the  railroad  had  to  the 
property. 

[8]  However,  the  distinction  made  by  tbe 
learned  circuit  Judge  does  not  arise  In  this 
casO)  for  the  reason  tbat  the  plaintlfC  in  er- 
ror does  not  own  the  fee,  in  this  right  of  way, 
and  the  court  was  In  error  in  so  Instructing 
the  Jury.  The  deed  r^lerred  to  was  executed 
to  the  trustees  of  the  Oncinnatl  SouUiern 
Railway,  and  the  agreement  »f  tbe  partlea. 
fbund  on  page  62  of  the  transcript,  shows 
fhat  tbe  plaintiff  in  error  is  tbe  leasee  of  the 
Cincinnati  Southern  Ballway,  and,  since  said 
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lease  Is  not  made  a  imrt  of  the  record,  •we 
do  not  know  what  Interest  plaintiff  In  error 
acquired  nnder  said  lease,  but  we  do  know 
that  It  could  not  be  a  fee-simple  estate. 

In  McKlnney  v.  Duncan,  121  Tenn.  269, 118 
S.  W.  684,  the  court  quotes  approvingly  from 
Sanders  v.  Simpson,  97  Tenn.  385,  37  S.  W. 
195,  as  follows: 

"To  give  user  this  eflfect  [prescriptive  right] 
it  must  be  uninterrupted  in  the  land  of  another 
by  the  acquiescence  of  the  owner  for  a  period 
of  at  least  20  years  nnder  an  adverse  daim  of 
right,  while  all  persons  concerned  in  the  estate 
in  or  out  of  which  it  is  derived  are  free  from 
disability  to  resist  it,  and  are  seized  of  the  same 
in  fee  and  in  possession  during  the  requisite 
period.  Where  all  these  circumstances  concur, 
it  raises  prima  facie  evidence  of  a  right  to  such 
easement  acquired  by  a  grant  which  is  now  lost. 
Thus  there  may  be  two  distinct  estateo,  and  the 
owner  of  the  one  may  have  claimed  and  exer- 
cised the  right  of  passing  over  the  other  for  a 
period  of  time  ordinarily  requisite  to  give  a  right 
of  way,  but  would  faU  thereby  to  create  a  pre- 
sumption of  a  grant,  if  the  servient  estate  dur- 
ing that  period,  or  any  considerable  part  of  it, 
had  belonged  to  a  minor,  or  was  in  possession 
of  a  lessee,  or  one  under  a  disability,  like  a  mar- 
ried woman.  The  law  would  never  presume  a 
grant  from  the  apparent  acquiescence  of  one 
who  could  not  have  made  it,  or  had  no  right  to 
oppose  the  user  from  whidi  it  was  sought  to 
be  inferred." 

[4]  However,  treating  the  plalntifl  in  er- 
ror as  an  Individual,  we  do  not  And  any  evi- 
dence In  the  rewid  to  support  -the  claim  of 
the  defendant  la  error,  for  there  is  absolute- 
ly nothing  to  show  that  the  use  of  this  path- 
way, either  by  defendant  In  error,  or  by  any 
one  else,  or  by  the  public  generally,  was  under 
any  claim  of  right  adverse  to  the  owners  of 
the  property.  We  simply  have  a  record 
showing  that  this  pathway  has  been  used 
for  about  25  years  by  people  in  going  to  and 
from  said  Southern  Hot^  building,  and  this 
is  not  sufficient  under  our  authorities  to  even 
establish  a  prescriptive  right  as  between  pri- 
vate property  holders.  Sharp  v.  Mynatt,  1 
Lea,  375;  McKlnney  v.  Duncan,  121  Tenn. 
265,  118  S.  W.  683. 

We  are  therefore  of  the  opinion  that  no 
prescriptive  right  had  been  acquired  by  the 
defendant  In  error,  or  by  the  public  in  gen- 
eral. In  this  pathway,  and  the  drcoit  Judge 
should  have  sustained  the  motion  of  the 
plaintiff  In  error  for  a  directed  verdict.  The 
defendant  In  error  was  a  mere  licensee,  and 
the  plalntifl  in,  error  was  nnder  no  obligation 
to  keep  said  pathway  unobstructed. 

[6]  In  disposing  of  the  case  in  the  Court  of 
Civil  At^>eals,  that  court  held  that  It  was 
not  necessary  for  it  to  decide  the  question 
of  prescriptive  right,  for  the  reason  that  the 
principle  of  the  "trap"  doctrine  e^yplied,  and 
Justified  the  recovery  adjudged  in  the  circuit 
court.  In  support  of  this  doctrine  the  Court 
of  Civil  Appeals  quotes  from  the   case  of 


aapp  v.  La  Grin,  108  Tenn.  170,  52  S.  W. 
135,  as  f<^lows: 

"We  think  it  clear  that  whoi  the  owner  of 
land,  expressly  or  by  implication,  invites  the 
public,  or  third  person,  to  come  upon  his  land 
or  use  it  as  a  passway,  he  cannot  permit  a  snare 
or  danger  to  exist  thereon  wldeh  results  in  io- 
jniy  to  the  person  who  aooepta  the  invitation, 
and  who,  at  the  time,  is  exercising  ordinary 
care,  without  being  answerable  for  the  injury." 

WIe  do  not  think  the  principle  of  the  "trap" 
doctrine  is  Involved  in  this  case.  No  such 
issue  was  tendered  in  the  pleadings,  or  rais- 
ed on  the  trial  in  the  lower  oourt,  or  suggest- 
ed by  any  of  the  assignments  of  error,  or 
even  hinted  at  in  the  brief  of  the  able  attor- 
neys representing  the  defendant  in  error. 

The  "trap"  doctrine  theory,  as  will  be  seen 
from  a  perusal  of  the  case  of  Clapp  v.  La 
Grill,  supra,  is  based  upon  the  use  of  the 
property  by  invitation  of  the  owner,  while 
the  doctrine  of  prescriptive  right  is  based 
upon  a  right  or  use  adverse  to  the  owner. 
C<mnor  v.  PriersM,  98  Tenn.  183»  38  S.  W. 
1031 ;  14  Qyc.  1150.  And  in  order  to  create 
a  prescriptive  right  or  easement  the  use 
must  not  be  permissive.    14  Cyc.  1151. 

So  that  the  two  doctrines  are  absolutely 
inconsistent  and  cannot  stand  together.  The 
defendant  in  error  alleged  in  her  declara- 
tion that  she  used  this  pathway  under  a 
claim  of  right  and  adversely  to  the  plaintiff 
in  error.  Therefore  she  cannot  come  now 
and  say  that  she  was  an  invitee,  and,  for 
that  reason,  the  plaintiff  in  error  owed  her 
and  the  public  in  general  the  duty  of  keep- 
ing said  pathway  unobstructed. 

We  are  therefore  of  the  opinion  that  the 
Judgment  of  the  Court  of  Civil  Appeals  and 
of  the  circuit  court  Is  erroneous,  the  same 
is  reversed,  and  the  suit  of  the  defendant 
in  error  is  dismissed,  and  she  will  pay  the 
costs  accrued  in  the  several  courts. 


HUNTER  v.  SWADLiEY  et  tL 
(Supreme  Court  of  Tennessee.    Nov.  30,  191S.) 

1.  Religiotis   Societies    9=s>31(3) — ^Uhincob- 

POBATEO    ReUQIOUB    ASSOOIATIOH — ^ACTIOKS 
AOAINSI. 

An  unincorporated  religious  association 
should  plead,  and  be  impleaded  through  its  trus- 
tees, although  it  is  doubtless  true  tiiat,  wher« 
the  interests  of  the  trustees  are  adverse  to  the 
association,  the  association  may  be  impleaded  by 
naming  its  members. 

2.  JcDGMBNT   «=3675(1)  —  Pabtieb    «=394(2) 
— Concldsiveness— Waiveb  of  Defects. 

Where  a  bill  against  an  unincorporated  re- 
ligious associatiiHi  named  as  defendants  trustees 
who  had  gone  out  of  office  shortly  before,  but 
the  association  defended  the  suit  employinr 
counsel,  held,   that  the  judgment   was   binding 
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against  the  assodation;  the  case  being  one  of 
misnomer  which  was  waived  unless  raised  by 
plea  In  abatement. 

3.  Appeai.   and   E^kos    «=9l09G(3)— Betisw 
—Law  of  Case. 

A  former  jndgment  against  an  unincorpo- 
rated religious  association  held  on  subsequent 
appeal  conclusive  as  to  the  authority  of  the  as- 
sociation to  incur  the  indebtedness  sued  for. 

4.  RfxiGions  Societies    «=»29— UHnircoBPo- 

BATED     SOCIKTIBS    —    PbOPEBTT    —    INDEBT- 
EDNESS. 

Where  an  unincorporated  religious  associa- 
tion sold  its  property  and  delivered  the  proceeds 
to  another  religious  society  which  invested  the 
same  in  new  property,  held,  that  one  having  a 
claim  against  the  association,  while  not  entitled 
to  enforce  it  against  the  property,  might  reach 
the  proceeds  of  the  property  in  the  hands  of  the 
new  sode^. 

5.  RKI.I6I017S  SooiniEB    «s»4  —  InOOBPOEA- 
TION— BaSERTIAtS. 

Under  General  Incorporation  Act  of  1875 
(Thomp.  Shan.  Code,  |  2026),  declaring  that, 
after  the  certificate  of  the  Secretary  of  State 
and  the  fac  simile  of  the  great  seal  shall  be 
registered  in  the  register's  office  of  the  county 
wherein  the  principal  office  of  the  company  is 
situated,  the  formation  of  the  company  as  a 
body  politic  shall  be  complete,  a  religious  socie- 
ty which  attempted  to  Incorporate  is  not  a  cor- 
poration until  the  certificate  is  recorded  in  the 
office  of  the  register,  and,  until  such  recordation, 
it  is  not  a  de  facto  corporation  and  may  be 
treated  as  an  unincorporated  association  by 
one  who  did  not  recognize  its  corporate  char- 
acter. 

S.    MORTGAOES        4=>151(4)      —      PBIOBIIT     — 

Right  to. 
Where  plalntiflF  was  entitled  to  subject  to 
the  payment  of  his  debt,  incurred  by  the  origi- 
nal chnrdi,  funds  which  a  second  church  re- 
ceived from  the  first,  held  that,  where  the  Be(> 
ond  church  did  not  complete  its  corporate  or- 
ganization until  after  complainant  filed  his  bill, 
complainant  was  entitled  to  satisfaction  out  of 
its  property  prior  to  mortgages  executed  by  the 
second  chuirdi  as  a  corporation,  though  such 
mortgages  were  valid  as  against  the  church; 
he  having  fixed  a  prior  lien  by  attachment 

Certiorari  to  Court  of  Civil  Appeals. 

Suit  by  John  .W.  Hunter  against  B.  A. 
Swadley  and  others.  From  a  decree  for  de- 
fendants, complainant  appealed,  and,  tbe 
Court  of  Civil  Appeals  having  reversed  the 
decree,. defendants  bring  certlorarL  Decree 
of  Court  of  ClTll  Appeals  aflSrmed. 

B.  C.  Reeves  and  Cox  &  Taylor,  aU  of 
Johnson  City,  for  John  W.  Hunter. 

Lee  F.  Miller  and  Divine  &  Oulnn,  all  of 
Johnson  City,  for  B.  A.  Swadley  and  otbers. 

GBBBN,  J.  This  suit  Is  brought  to  collect 
from  tbe  Central  Baptist  Church,  of  John- 
son City,  hereafter  called  the  "new  church," 
a  judgment  alleged  to  have  been  obtained  by 


C.  N.  Brown  &  Co.,  for  the  use  of  complain- 
ant Hunter,  against  the  Missionary  Baptist 
Church,  or  First  Baptist  Cburcb,  an  unincor- 
porated religious  association,  formerly  exist- 
ing at  Johnson  City,  hereafter  called  the  "old 
churdi." 

The  chancellor  was  of  opinion  that  com- 
plainant was  not  entitled  to  satisfy  said  judg- 
ment out  of  the  assets  of  the  new  church. 
The  Court  of  Civil  AM>eal3  was  of  contrary 
opinion,  reversed  tbe€ecreeof  the  chancellor, 
and  directed  tbe  subjection  of  the  property 
of  tbe  new  church  to  said  judgment  Com- 
plainant attached  the  property  of  the  latter 
organization. 

Tbe  complainant  appears  to  have  once  been 
affiliated  with  the  old  church,  and  this  con- 
troversy has  engendered  much  feeling.  The 
case  has  been  prepared  and  presented  elab- 
orately, with  learning  and  ability  quite  dis- 
proportionate to  the  amount  involved. 

Numerous  questions  are  raised,  and  the 
case  will  be  more  readily  understood  by  stat- 
ing a  portion  of  the  facts  In  connection  with 
the  disposition  of  each  point 

Two  general  questions  are  to  bq  determin- 
ed: First,  whether  complainant  obtained  a 
valid  judgment  against  tbe  old  Baptist 
church;  and,  second,  whether  the  property. 
of  the  new  Baptist  chiu-ch  can  be  taken  for 
the  i«yment  of  this  judgment. 

The  original  bill  of  C.  N.  Brown  &  Co.,  for 
the  use  of  this  complainant,  was  filed  against 
R.  B.  Bayless,  George  P.  Crouch,  and  T.  G. 
Galloway,  as  trustees  of  the  old  church,  and 
against  J.  W.  Houtz  and  George  P.  Crouch, 
as  a  sales  committee  of  that  church.  It  aver- 
red liability  on  the  part  of  the  church  to 
complainants  therein  for  services  as  real  es- 
tate agents  in  an  effort  to  sell  certain  prop- 
erty belonging  to  the  church.  An  answer 
was  filed  to  this  bill,  many  defenses  interpos- 
ed, and  proof  talien.  The  bill  was  dismissed 
by  the  chancellor,  but  his  decree  was  revers- 
ed by  tbe  Court  of  Civil  Appeals,  and  the  de- 
cree of  the  Court  of  Civil  Appeals  was  af- 
firmed by  this  court,  and  oa  September  26, 
1912,  a  decree  was  rendered  In  this  court  in 
favor  of  the  complainants  against  B.  A.  Bay- 
less,  George  P.  Crouch,  and  T.  G.  Galloway, 
as  trustees,  and  J.  W.  Houtz  and  George  P. 
Groucdi,  as  a  sales  committee  of  said  church, 
for  the  sum  of  $587.80  and  costs. 

[1]  It  is  first  contended  by  tbe  defendants 
herein  that  this  was  not  a  valid  judgment 
against  tbe  old  church.  It  Is  said  that  two 
of  the  parties  named  as  trustees  of  said 
diurdi  were  not  trustees  thereof  when  the 
suit  was  brought  and  It  is  furthermwe  ar- 
gued that  it  is  necessary  to  malie  the  mem- 
bers of  a  voluntary  association  defendants 
in  order  to  secure  a  judgment  binding  against 
the  property  of  such  an  association. 

We  have  recently  had  occasion  to  consider 
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the  character  of  an  unincorporated  religions 
association.  We  hare  held  that  such  an  as- 
sociation, under  the  statutes,  is  a  legal  en- 
tity for  certain  purposes  and  within  a  limit- 
ed sphere  enjoys  quasi  corporate  existence. 
We  have  said  such'  an  association  might  sue 
and  be  sued  in  respect  to  the  few  contracts 
it  was  authorized  to  make,  and  that  "such 
an  association  should  plead  and  be  Implead- 
ed through  its  trustee*."  Wilson  v.  M.  B. 
ZIon  Church,  138  Tenn.  398,  198  S.  W.  244. 

It  is  doubtless  true,  where  the  interests  of 
the  trustees  are  adverse  to  those  of  the  as- 
sociation, or  perhaps  under  other  circum- 
stances, the  association  may  be  Ippleaded  by 
naming  its  members  as  defendants.  Head- 
rick  ♦.  Ruble,  T8  Tenn.  (10  Lea)  15.  But  it 
can  be  reached  through  its  trustees. 

[2]  We  do  not  think  that  Jurisdiction  of 
the  old  church  was  acquired  by  naming  as 
parties  defendant  Houtz  and  Crouch  as  a 
sales  committee. 

Prior  to  the  filing  of  the  original  suit.  Bay- 
less,  Crouch,  and  Galloway  were  the  trustees 
of  the  old  church.  It  appears,  however,  from 
the  minutes  of  that  organization,  that  Crouch 
and  Bayless  resigned  October  6,  1909.  The 
original  bill  was  filed  November  4,  1909.  So, 
at  the  time  the  first  suit  was  brought,  Crou(A 
and  Bayless  were  not  actually  trustees. 

Although  the  church  was  not,  therefore, 
properly  Impleaded  in  such  a  way  as  to  bind 
its  property,  had  a  suitable  defense  been  in- 
terposed, we  think  that  the  subsequent  pro- 
cedure of  the  church  precluded  any  objec- 
tions to  the  Judgment  against  it  on  this  ac- 
count. 

Beyond  all  question,  the  church  treated 
this  suit  as  one  against  it  and  as  an  effort 
to  hold  Its  property.  While  the  authority  of 
the  trustees  and  the  sales  committee  to  bind 
the  church  for  this  agent's  commission  was 
denied,  nevertheless  the  church  answered  the 
original  bill  through  these  very  defendants, 
named  as  its  representatives. 

On  December  1st,  at  a  congregational  meet- 
ing, the  following  resolution  was  passed: 

"Moved  and  carried  that  the  following  recom- 
mendations from  the  board  of  deacons  be  adopt- 
ed, vii. : 

"'That,  whereas,  0.  N.  Brown  &  Co.,  by  J. 
W.  Hunter,  has  filed  a  bill  in  court  in  an  en- 
deavor to  extort  the  sum  of  $500.00  from  the 
church,  on  the  claim  of  commission: 

"  'We,  therefore,  recommend  that  the  officers 
of  the  church  be-  empowered  to  employ  counsel 
to  defend  said  cause.' " 

In  irarsuance  of  this  resolution,  connsel 
were  employed,  and  the  suit  was  vigorously 
defended,  and  proof  herein  shows  that  this 
defense  was  made  by  the  church.  As  a  mat- 
ter of  fact,  the  trustees  of  the  old  chordi,  at 
tlie  time  the  original  suit  was  brought,  were 
Galloway,  Vines,  and  Peoples.  The  complain- 
ants named  Galloway,  Crouch,  and  Bayless. 

The  case  then  Is  merely  one  of  misnomer-^ 


a  suing  of  a  defendant  b;  a  wrong  name. 
Such  a  matter  is  one  of  abatement,  only,  and. 
if  the  defendant  misnamed  makes  actual  ap- 
pearance and  defends  on  the  merits,  he  caii- 
not  later  take  advantage  of  the  misnomer, 
and  the  Judgment,  though  rendered  accord- 
ing to  the  style  of  the  suit,  is  binding  against 
the  real  defendant 

"Suing  a  defendant  by  a  wrong  name  is  a  mat- 
ter of  abatement  only  and  will  not  avoid  a  judg- 
ment against  him  if  he  has  been  actually  served. 
An  actual  appearance  is  the  eqmvalent  of  per- 
sonal service  within  the  meaning  of  this  rule. 
Hence,  where  a  party  is  sued  by  a  wrong  namf 
and  he  appears  to  the  suit  and  does  not  plead 
the  misnomer  in  abatement,  and  judgment  li 
rendered  against  him  in  the  crrmeous  name, 
execution  may  be  issued  upon  it  in  that  name 
and  levied  upon  the  property  and  effects  of  tbo 
real  defendant.  Even  a  corporation  cannot  take 
advantage  of  its  being  incorrectly- named  as  t 
party  defendant  in  an  action  otherwise  than 
by  plea  in  abatement.  Failing  to  make  such  a 
plea,  a  judgment  against  it  cannot  be  avoided 
because  of  a  misnomer."  15  R.  C.  Ia  p.  S&i): 
Clark  &  Marshall  on  Corporation*,  vol.  1,  p. 
154;   Black  on  Judgments,  t  213. 

It  follows,  for  the  reasons  stated,  that  tfa« 
original  Judgment  against  the  nartiee  named 
as  trustees  of  the  First  Baptist  Church,  or 
Missionary  Baptist  Church,  bound  the  prop- 
erty of  that  organization,  inasmuch  as  It  en- 
tered appearance,  waived  the  misnomer,  and 
defended  on  the  merits. 

[3]  All  questions  as  to  the  authority  of  this 
organization  to  incur  such'  an  indebtedness, 
and  its  liability  for  said  indebtedness,  are 
foreclosed  by  the  decree  In  the  former  case, 
Inasmuch  as  the  old  church  was  before  the 
court,  and  these  questions  there  adjudicated. 
We  wlU  not  go  into  such  matters  again. 

[4]  During  the  pendency  of  this  suit  against 
the  old  church,  the  Central  BaptSst  Church, 
or  the  new  church,  was  organized,  but  not 
at  first  Incorporated.  It  was  composed,  prin- 
cipally, of  members  of  the  old  church  and  of 
the  members  of  another  church,  known  as  the 
Roan  Street  Baptist  Church.  The  old  diuroh 
voluntarily  turned  over  all  of  lt8pr<«)erty  to 
the  trustees  of  the  new  one,  and  the  latter 
sold  this  property  to  Innocent  purchasers  for 
value,  for  about  $13,000.  This  sum  was  in- 
vested by  the  new  church  In  other  propert.v. 

The  complainant  is  not  entitled  to  follow 
the  Identical  property,  or  real  estate,  of  the 
old  church  in  the  hands  of  these  Innocent 
purchasers.  Complainant  Is,  however,  enti- 
tled to  reach  the  proceeds  of  this  property  in 
the  hands  of  the  new  church,  the  donee  of 
said  voluntary  conveyance.  SoUnsky  v.  Ijiii- 
coln  Savings  Bank,  85  Tenn.  368,  4  S.  W.  SS6; 
^lllUuusoa  V.  Williams,  79  Tenn.  (U  Lea> 
355. 

In  the  faU  of  1912,  the  new  cdiurch  endeav- 
ored to  Inoorporate  under  the  name  of  the 
"Central  Baptist  Church,  of  Johnson  City." 
Application  was  made  tot  a-  diaiter,  other 
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taken,  and  the  trtistees  of  the  new 
diuTch  nndertook  to  transfer  all  its  property 
to  the  corporation. 

All  this  was  done  some  two  years  before 
the  present  bill  was  filed.  The  corporation 
was  not  named  as  a  party  to  tbls  suit,  and  It 
Is  urged  tbat  the  suit  must  fall.  Inasmuch  as 
complainant  has  not  named  aa  defendant  the 
party  owning  and  In  posseeslon  of  the  prop- 
erty songht  herein  to  be  reached. 

[I]  The  complainant  replies  that  there  was 
no  valid  organisation  of  the  corporation 
and  that  It  did  not  become  a  legal  entity  with 
vUch  be  had  to  reckon.  Complainant  there- 
fore Ignored  the  corporation,  except  to  refer 
to  It,  and  named  as  defendants  to  this  bill 
the  tmstees  of  the  new  church  prior  to  the 
attempted  Incorporation  and  songht  to  reach 
ihe.  property  as  In  their  hands. 

Application  for  the  charter  of  the  Central 
Baptist  ChnrCh  was  made  September  8,  1912, 
and  this  application  acknowledged  and  pro- 
bated, in  Washington  county,  on  the  same 
day.  The  certificate  of  the  Secretary  of 
State  and  the  great  seal  were  attached  Sep- 
tember 20,  1912.  The  certificate  and  fac 
simile  of  the  seal,  however,  were  not  regis- 
tered in  the  office  of  the  register  of  Wlasblng- 
ton  county  until  December  11,  1914,  several 
days  after  the  bill  herein  was  filed.  It  is  said 
for  the  complainant  that,  until  the  certificate 
and  seal  were  duly  registered,  he  was  not 
bound  to  recognize  the  organization  as  a  legal 
corporate  entity.  We  think  this  contention 
must  be  upheld. 

In  the  General  Incorporation  Act  of  1875 
appears  this  provision,  carried  Into  Thomp- 
son's Shannon's  Code  at  section  2026: 

"The  said  instrument,  when  probated  as 
bereinafter  provided  [section  2542],  with  appli- 
cation, probates,  and  certificates,  is  to  be  regis- 
tered in  the  county  where  the  principal  o£Bce 
of  the  company  is  situated,  and  also  registered 
in  the  office  of  the  Secretary  of  State ;  and  a  cer- 
tificate of  registration  given  by  the  Secretary  of 
State,  under  the  great  seal  of  the  state,  shall 
when  registered  in  the  register's  office  of  said 
coonty,  with  the  fac  simile  of  said  seal,  com- 
plete die  formation  of  the  company  as  a  body 
politic;  and  the  validity  of  the  same  in  any 
legal  proceedings  shall  not  be  collaterally  ques- 
tioned.'' 

This  section  of  the  Code  was  first  construed 
In  Brewer  v.  State,  75  Tenn.  (7  Lea)  682.  In 
that  case  the  defendant  Was  indicted  for  vio- 
lation of  the  Four  Mile  Law  (Laws  1877,  c 
23),  and  proved  that  the  certificate  and  fao 
simile  of  the  seal  of  state  attached  to  the 
charter  of  the  incorporated  institution,  near 
which  his  offense  was  said  to  have  been  com- 
mitted, had  not  t>een  registered  in  the  county 
at  the  time  of  the  alleged  offense.  The  court 
beld  that,  under  such  facts,  the  institution 
"was  not  then  an  incorporated  institution  In 
the  sense  of  the  statute,"  and  the  defendant 
was  therefore  not  guilty  of  the  offense 
charged. 


This  case  has  been  elt«d  and  approved  in 
Anderson  v.  Bailroad,  91  Tenn.  44,  17  S.  W. 
803;  Shields  V,  Clifton,  Hill  Land  Co..  94 
Tenn.  123,  28  S.  W.  668,  26  L.  B.  A.  509,  45 
Am.  St.  Rep.  700;  Bailroad  v.  Sneed,  99 
Tenn.  1,  41  S.  W^  364,  47  S.  W.  89 ;  Carpente* 
r.  Praeler,  102  Tenn.  462,  52  S.  W.  858;  Col- 
lier v.  Railroad,  113  Tenn.  06,  83  S.  W.  156; 
and  other  cases. 

In  Anderson  v.  Bailroad,  supra,  it  was  said, 
speaking  of  the  provisions  as  to  registration 
of  the  charter  and  of  the  certificate  and  seal: 

"When  these  conditions  of  existence  have  been 
fulfilled  as  required,  and  not  before,  can  the 
corporation  rely  upon  Its  exemption  from  col- 
lateral attack." 

In  Collier  v.  Bailroad.  supra,  it  is  said: 

"The  titings  which  the  statute  requires  to  be 
done  ia  order  to  complete  the  organization  of 
the  corporation  as  a  body  politic  are  mandatory 
and  essential,  and,  unless  they  are  all  substan- 
tially done,  the  diarter  is  void  and  the  incor- 
poration Is  incomplete." 

The  very  language  of  the  statute  which  de- 
clares that,  "after"  these  various  require- 
ments are  complied  with,  the  corporation  Is 
complete,  "and  the  validity  of  the  same  shall 
not  be  in  any  legral  proceeding  collaterally 
anestioned,"  necessitates  the  implication  that 
the  validity  of  the  organisation  is  open  to 
collateral  attack  prior  to  the  observance  of 
such  conditions. 

It  is  insisted  that  the  Central  Baptist 
Church  was  a  de  facto  corporation,  at  least, 
and  as  such  its  existence  could  not  be  col- 
laterally Questioned,  nor  its  validity  chal- 
lenged, by  any  one  except  the  state.  Many 
authorities  are  dted  for  this  pr(%)ositlon. 
Some  Tennessee  cases  are  mentioned  by  coun- 
sel; but,  when  understood  they  are  not  In 
point.  We  do  not  think  Brewer  v.  State, 
supra,  has  ever  been  modified  by  this  court, 
and  under  the  act  of  1875  an  organization 
does  not  become  a  de  facto  corporation  until 
there  has  been  a  compliance  with  the  formali- 
ties Just  mentioned — not,  at  least,  as  against 
one  who  has  not  dealt  with  it  as  a  corx)ora- 
tion. 

Merrlman  v.  Maglveny,  59  Tenn.  (12  Helsk.) 
494,  Bailroad  Co.  v.  Johnson,  8  Baxt  (67 
Tenn.)  332,  State  v.  Butler,  83  Tenn.  (15  Lea) 
104,  and  Manufacturing  Co.  v.  Vertrees,  72 
Tom.  (4  Lea)  75,  did  not  consider  corpora- 
tions chartered  under  the  act  of  1875,  con- 
taining the  provisions  above  qaoted. 

Tennessee  Automatic  Lighting  Co.  v.  Mas- 
sey  (Ch.  App.)  56  S.  W.  35,  was  a  case  where 
those  undertaking  to  collaterally  question  the 
legal  organization  of  the  corporation  had 
themselves  in  business  dealings  recognized  it 
as  a  corporation. 

The  principle  upon  which  Tennessee  Auto- 
matic Lighting  Co.  V.  Massey  properly  rests, 
and  which  is  sound,  is  stated  by  this  court  in 
a  later  case  to  be  that  a  private  person  who 
enters  into  a  contract  with  a  purjjwrted  cor- 
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pomtlon  thereby  admits  tbe  existence  of  the 
corporation  and  is  estoiK>ed  later  to  deny 
such  corporate  existence.  Ingle  System  Co.  v. 
Norris  &  Hall,  132  Tenn.  472,  178  S.  W.  1113. 

Most  of  the  older  Tennessee  cases  relied  on 
by  defendants  really  rest  on  this  principle. 

[I]  The  Central  Baptist  Church  made  three 
mortgages  of  its  property,  assuming  to  act  as 
a  corporation,  prior  to  the  registration  of  the 
certificate  of  tbe  Secretary  of  State  and  the 
seal.  The  corporate  organization  was  jper- 
fected  after  this  bill  was  filed,  and  for  this 
and  other  reasons  the  mortgages  are  valid  as 
against  the  church. 

We  think,  however,  the  debt  of  the  com- 
plainant must  have  satisfaction  out  of  the 
church  property*  prior  to  these  mortgages. 
This  complainant  never  In  any  way  recog- 
nized the  corporate  existence  of  the  Central 
Baptist  Church.  As  to  him  it  had  no  corpo- 
rate existence  at  the  time  of  his  suit  and  was 
unable  to  acquire  the  legal  title  to  this  prop- 
erty. Therefore,  as  to  this  complainant,  the 
legal  title  did  not  pass  by  the  deed  of  the 
trustees  to  the  corporatlmi,  nor  pass  by  the 
corporate  deed  to  the  trustees  of  these  mort- 
gages. As  to  complainant  the  legal  title 
stood  In  the  name  of  the  trustees  of  the  Cen- 
tral Baptist  Church.  To  the  extent  that  the 
property  of  the  old  church  had  gone  into  this 
organization,  namely,  about  $13,000,  the  prop- 
erty of  the  Central  Baptist  Church  was  liable 
to  the  satisfaction  of  complainant's  judgment. 
We  think  he  fixed  a  prior  lien  thereon  by  bis 
attachment  herein. 

It  results  that  there  Is  no  error  In  the  de- 
cree of  the  Court  of  Civil  Appeals,  and  the 
same  will  be  affirmed,  with  costs.  And,  on- 
less  said  judgment  Is  paid  within  60  days,  the 
clerk  of  the  court  will  sell  said  property.  In 
the  manner  provided  by  law,  for  the  satis- 
faction thereof. 


FORD  T.  COTTBEMj  «t  aL 

OOTTRELb  V.  FORD, 

(Suprone  Court  of  Tennessee.    Nov.  SO,  1918.) 

1.  Wills  «=»755— "Demonstbativi   Lkoaot" 

— "SPECmO   EiEGACT." 

Under  will  bequeathing  to  a  sister  tbe  rents 
of  a  house  and  lot  during  her  natural  life,  bouse 
and  lot  to  be  sold  at  sister's  death  and  proceeds 
given  to  an  orphans'  home,  the  legacy  to  the 
home  was  not  "demonstrative,"  but  "specific." 
[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Demon- 
strative Legacy;    Specific  Legacy.] 

2.  Wills  4=>481— Datk  ot  Takino  Eiteot. 

Will  does  not  take  effect  ontii  death  of  tes- 
tator. 


3.  Wills    «=»852 — Sam    of    PBOPxaxr - 
"Ademption"— Sptcitic  Lesact. 

Since,  under  will  bequeathing  to  a  si8t<>r 
rents  of  a  bouse  and  lot  during  her  natural 
life,  house  and  lot  to  be  sold  at  sister's  death 
and  proceeds  given  to  an  orphans'  home,  a  sale 
of  the  honse  and  lot  during  testatrix's  lifetime 
w6rited  an  "ademption"  as  to  sister,  it  alMt 
worked  an  ademption  as  to  tbe  home;  the  leg- 
acy to  the  sister  taking  precedence  and  priority 
in  time  and  right  to  that  of  the  home. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Ademp- 
tion.] 

4.  Wills  «=>771— Ademption— Enxct. 

There  being  an  ademption  of  legacies  by  tes- 
tatrix's sale  of  honse  and  lot  in  her  lifetime, 
the  proceeds  constitute  a  part  of  general  per- 
sonal estate,  and  should,  along  with  other  per- 
sonalty, be  applied  to  payment  of  debts  and 
general  legacies  under  the  terms  of  the  Will. 

5.  Wills    «=97S2(6)  —  Sphoifio    Lsoacies  — 
Bianrs  or  Lboaiees— Subbooatiox. 

Where  specific  legadea  are  ccmsumed  by  pay- 
ment of  debts,  legatees  are  entitled  by  way  of 
subrogation  to  the  rights  of  creditors  to  go  upon 
the  undevised  real  estate  for  reimbursement  to 
the  extent  that  the  personalty  specifically  be- 
queathed was  encroadied  upon  or  consumed. 

6.  EXECUTOBS  AND  Adhinistbatobs  ^=>289— 

Paykbnt  or  LKaACiKa— Debts. 
A  general  legacy  of  a  certain  amount  of 
money  is  not  to  be  paid  imtil  aU  debts  are  paid 
out  (k  the  personal  estate,  the  latter  being  tbe 
primary  fund  or  property  for  the  payment  of 
debts. 

7.  Wills  «s9732(2)— Gknbbal  Leoact— Pat- 
UENT  fboh  Undevised  Rkaltt. 

A  general  legacy  of  a  certain  amount  of 
money  cannot  be  paid  out  of  proceeds  from  un- 
devised real  estate,  unless  there  is  an  intentioa 
to  do  so  expressly  declared  or  dearly  inferred 
from  the  language  of  the  wUL 

8.  Wills    «=5>866  —  Pbopebtt    Uitdbvised  — 
Right  or  Sole  Heib. 

Where  will  providing  for  payment  of  debts 
and  for  a  number  of  general  pecuniary  legacies 
contained  no  residuary  clause  and  made  no 
mention  of  real  estate  in  qnestioo,  testator  died 
intestate  as  to  such  realty  and  it  descended  to 
her  sole  heir  at  law. 

0.  Wills  «s>732(2)  —  Patmkrt  or  Genxkai. 
Pecuniabt  Leoacixs  — Pbopkbtt  Subject. 
Under  will  providing  for  payment  of  ddits 
and  personal  expaisea  and  of  several  general 
pecuniary  legacies,  held,  that  there  was  no  in- 
tention plainly  expressed  and  reasonably  im- 
plied that  legacies  should  be  provided  for  other- 
wise than  from  personal  estate,  so  that  court 
erred  in  holding  that  realty  as  to  whi<A  testa- 
trix died  intestate  was  subject  to  payment  of 
such  legacies. 

10.   EXKCUTOBS    AND    ADiaNISTBATOBB    «32T2 

— Patuent  or  Debts— Rksobt  to  Rkaltt. 
Realty  as  to  whidt  testatrix  died  intestate 
could  not  be  subjected   to  payment  of  debts, 
where  personalty   was  suffident  for   that  pur* 
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pose;   a  contrary  intention  not  appearing  from 
the  wilL 

Appeal  from  Chancwr  Court,  Knox  Conn- 
ty;  Will  ID.  Wright,  Chancellor. 

Bills  by  EUender  Cottrell  against  W.  B. 
Ford,  executor,  and  by  W.  B.  Ford,  executor, 
against  EUender  CottreU  and  others,  which 
were  consolidated.  From  decree  rendered, 
tUs  appeal  was  taken.  Reversed  in  part, 
and  cause  remanded. 

W.  B.  Ford  and  Johnson  &  Cox,  all  of 
Knoxvllle,  for  W.  B.  Ford. 

Green,  Webb  &  Tate  and  R.  A.  Brown,  all 
of  EnoxYllle.  for  EUender  CottrelL 

COX,  Special  Judge.  These  consolidated 
causes  involve  the  construction  of  the  wiU 
of  Matilda  Ford,  deceased.  W.  B.  Ford  is  the 
executor  of  the  said  Matilda  Ford,  the  lat- 
ter having  died  at  her  home  in  Knox  county, 
Tenn.,  on  June  23,  1817,  seized  and  possess- 
ed of  a  personal  estate  valued  at  about  98,- 
000,  and  a  house  and  lot  on  Rutledge  Pike, 
is  the  subnrbs  of  KnoxvUle;  the  last  wiU 
and  testament  being  dated  August  8,  1913. 

By  the  terms  of  the  will,  testator  provided 
for  the  payment  of  her  del>tB  and  for  a  num- 
ber of  legacies.  She  did  not  dispose  of  the 
boose  and  lot  referred  to.  There  is  no  re- 
^duary  clause  In  the  will,  and  she  there- 
fore died  Intestate  as  to  the  bouse  and  lot 
and  it  descended  to  her  sister,  EUender  Cot- 
treU, who  is  her  sole  heir  at  law. 

The  first  biU  filed  herein  was  that  of  El- 
lender  Cottrell  against  W.  B.  Ford,  executor, 
on  October  16,  1917,  to  eject  said  execntor 
from  the  house  and  lot  on  Rutledge  Pike, 
above  referred  ta  The  bill  of  W.  B.  Ford, 
executor,  was  filed  November  21,  1917, 
against  EUender  CottreU  and  aU  the  lega- 
tees mentioned  in  the  wUl,  asking  for  a  con- 
struction of  the  wiU. 

After  providing  for  the  payment  of  all 
debts  and  foneral  expenses  out  of  any  mmi- 
ef  that  testator  might  die  seized  and  pos- 
sessed of,  or  might  first  come  into  the  hands 
of  the  execntor.  the  wlU  then  directs  the 
payment  of  nine  general  pecuniary  legacies, 
five  of  wUdi  were  to  as  many  different  rela- 
dves  of  the  testator,  amounting  to  |500  each, 
and  fonr  of  which  were  to  as  many  different 
mission  boards  of  the  Spnthern  Baptist  Con- 
TenUon,  of  $1,000  each,  thus  making  a  total 
of  16.500. 

AU  of  the  household  and  kitchen  fnmltnre 
was  also  bequeathed  to  EUender  Cottre^, 
and,  In  addition,  she  Is  bequeathed  the  rents 
of  one  bouse  and  lot  In  South  KnoxvlUe, 
dating  her  natural  life,  "she  to  receive  said 
rents  after  the  taxes,  insurance  and  repairs 
have  been  paid  for  out  of  the  first  rents  re- 
ceived each  year  in  which  said  taxes,  insor- 
ance  and  repairs  are  doe,"  and.  at  her  death. 


the  wUl  provides  the  house  and  lot  is  to  be 
sold  and  the  proceeds  given  to  the  Baptist's 
Orphans'  Home  at  Nashville,  Tenn. 

The  will  then  directs  that  certain  monu- 
ments be  erected  by  the  execntor,  and  pro- 
vides, In  connection  therewith: 

"That  necessary  funds  for  same,  if  not  soffl- 
dent  in  tiie  lianda  of  my  executor,  be  reserved 
out  of  the  beqnesta  h«^n  provided,  in  propor- 
tionate amounts,  to  erect  same,  before  said  l>e- 
quests  are  distributed  to  the  parties  herein 
named." 

The  master's  report  shows  the  personal 
assets  of  the  deceased  to  be  $8,22&50,  and 
debts  $967.25,  and  the  total  amount  of  the- 
legacies  and  bequests  to  be  $7,000.  The  mas- 
ter reports  a  bequest  to  Hazen  WaUace  of 
$500,  which  does  not  appear  in  tlie  wiU  in 
the  record  before  us.  In  addition  to  the  Ua- 
bilities  above  mentioned,  the  master  reports 
$300  attorney's  fees  aUowed  by  the  Chan- 
cellor to  counsd  for  the  executor,  and  what- 
ever snm  may  be  expended  for  the  erection 
of  the  monument  mentioned  In  tlie  wiU,  to- 
gether with  the  costs  of  this  cause  and  an- 
other small  item  for  stenographer's  fees. 

The  house  and  lot,  the  rents  from  which 
were  bequeathed  to  the  said  EUender  Cot- 
treU, as  above  set  forth  under  the  second 
paragraidi  of  the  will,  and  the  proceeds  from 
the  sale  of  which,  at  the  death  of  EUender 
CottreU,  were  bequeathed  to  the  Baptist  Or- 
phans' Home  at  Nashville,  Tenn.,  vraa  sold 
during  the  life  of  the  testator  for  the  sum  of 
$2,000,  $100  of  which  the  testator  coUected 
and  spent,  or  retained,  during  her  life,  and 
for  the  balance  of  the  purchase  money  76 
notes  were  executed  by  the  purchasers,  pay- 
able to  the  order  of  the  said  MatUda  Ford, 
amounting  to  $25  each,  due  and  payable  on 
the  Ist  day  of  each  month,  with  interest 
from  date.  The  proceeds  from  this  prop- 
erty, consisting  of  these  notes,  is  Included  in 
the  assets  enumerated  above  by  the  master 
as  coming  into  the  hands  of  the  executor. 

The  qnestions  which  therefore  arise  are: 

(1)  Is  the  board  of  managers,  Tennessee 
Baptist  Orphans'  Home,  entitled  to  the  pro- 
ceeds derived  from  the  sale  of  the  house  and 
lot  in  question,  under  the  bequest  in  para- 
graph 2  of  the  wIU,  as  above  stated,  or  was 
there  an  ademption  by  the  sale  of  said  pro^ 
erty  by  the  testator  before  her  death? 

(2)  If  said  board  is  entitled  to  these  pro- 
ceeds, and  if  an  ademption  of  the  legacy  was 
not  effected  by  the  sale  of  said  property, 
then  there  will  not  Ite  suffldent  funds  to  pay 
the  debts  of  the  testator  and  satisfy  the 
money  legacies  provided  for  in  the  wiU ;  and 
the  further  question  then  arises  as  to  wheth- 
er or  not  the  house  and  lot  on  Butledge  Pike 
should  be  sold  and  the  proceeds  subjected  to 
the  payment  of  said  legacies. 

These  are  the  qnestions  Involved,  and  It  Is 


Digitized  by  VjOOQIC 


736 


207  SOUTHWESTERN  EBPORTBiB 


(Tena 


n»t  necessary  to  tevlem  the  pleadings  show- 
ing Uie  filing  of  the  Varlons  bills,  answers, 
cross-bills,  etc.;  but  It  is  snfflclent  to  state 
that  all  at  the  parties  Interested  are  before 
the  court  and  contending  for  constructions 
favorable  to  their  reE^ectlve  interests. 

The  CSiancellor  held  that  the  legacy  to  the 
Baptist  Orphans'  Home  at  NashviUe  (which 
will  hereinafter  be  referred  to  as  the  board), 
under  the  second  paragraph  of  the  will,  Is  a 
demonstrative  legacy,  and  that  the  sale  of 
the  real  estate  by  the  testator  did  not  work 
an  ademption  of  the  same,  and  that  the 
board  is  entitled  to  the  proceeds  of  said 
sale;  and  he  expressly  held,  on  the  other 
hand,  that  there  was  an  ademption  in  so  far 
as  the  legacy  to  Ellender  Cottrell  of  the 
rents  from  the  property  during  the  life  of 
the  latter  was  concerned.  Recovery  was 
awarded  against  the  executor  in  fbvor  of  the 
board  at  Nashville  for  the  amount  which 
came.  Into  the  hands  of  the  executor  as  the 
proceeds  from  the  sale  of  said  property, 
amounting  to  $1,900.  The  Chancellor  also 
held  that  the  said  Matilda  Ford  died  Intes- 
tate as  to  the  house  and  lot  on  Rutledge 
Pike  and  decreed  that  said  property  be  sold 
and  the  proceeds  from  the  same  be  applied 
upon  the  payment  of  the  debts  and  legacies 
provided  for  In  the  will,  there  being  a  defi- 
ciency of  personal  assets  to  pay  said  debts 
and  legacies;  the  Chancellor  holding  that 
said  real  estate  was  the  primary  property 
out  of  which  said  debts  and  legacies  should 
be  paid  and  satisfied.  He  dismissed  the  bill 
filed  by  Ellender  Cottrell  against  the  execu- 
tor, with  costs. 

[1]  The  first  question  to  be  considered  Is, 
therefore,  whether  or  not  the  decree  of  the 
Chancellor  was  correct  in  adjudging  that  the 
sale  of  the  house  and  lot,  referred  to  in  the 
second  paragraph  of  the  will,  operated  as  an 
ademption  of  the  legacy  of  the  rents  to  El- 
lender Cottrell  during  her  lifetime,  and  ad- 
judging that  the  same  act  did  not  operate  as 
an  ademption  of  the  legacy  to  the  Baptist 
Orphans'  Home,  of  the  proceeds  from  the 
sale  of  said  property  at  the  death  of  the 
said  Ellender  Cottrell.  The  Chancellor  hav- 
ing taken  the  view  that  the  legacy  was  what 
is  termed  a  "demonstrative  legacy,"  and 
that  the  proceeds  were  in  existence  at  the 
death  of  the  testator,  he  held  that  the  sale 
of  the  property  during  her  lifetime  did  not 
operate  to  deprive  the  Baptist  board  pf  its 
light  to  same,  as  hereinabove  stated. 

In  the  first  place,  we  do  not  think  that 
the  legacy  in  question  was  a  demonstrative 
legacy,  but  that  it  was  a  specific  legacy. 

"To  make  a  legacy  demonstrative  it  most 
appear  to  have  been  the  intention  of  the  tes- 
tator to  give  the  amount  to  the  legatee  in  any 
event  and  not  merriy  t»  charge  tha  gift  apon 
•ne  fond  alone;  for,  in  the  latter  aase,  tha 
legacy  would  be  extinguUhed  by  the  eztinguisb- 
vent  of  the  fund."    Pritchard  on  WUlo,  |  461. 


Again,  for  definition  as  to  when  an 
"ademption"  takes  place: 

"An  ademption  of  a  legacy  is  effected  when 
by  soma  act  of  tha  testator  its  sabject-matter 
has  ceased  to  exist  in  the  form  In  which  it  is 
described  in  the  will  so  that  on  his  death  then 
is  nothing  answering  the  description  to  be  giv- 
en to  the  beneficiary."    Cyc.  vol.  40,  p.  1914. 

In  the  last-named  work,  we  further  find 
the  following: 

"A  sale  of  personal  property  bequeathed,  or  t 
conveyance  of  land  bequeathed,  causes  an 
ademption,  although  it  would  be  iKwsible  to  fol- 
low the  proceeds  of  such  sale,  and  the  same 
result  may  follow  from  a  sale,  or  conveynance, 
of  property  upon  which  a  spedfic  legacy  u 
charged.  Where  part  of  the  property  bequeath- 
ed or  devised  is  sold  or  conveyed  the  legacy  ia 
adeemed  pro  tanto,  but  not  revoked  as  to  the 
remainder  of  the  property."  Id.,  voL  40,  pp. 
1919,  1920. 

Mr.  Prltchaid,  in  his  work  oa  Wills,  for- 
ttaw  aays: 

"Whatever,  therefore,  puts  an  end  to  a  spe- 
cific claim  so  that  at  the  testator's  death  it 
does  not  form  a  part  of  his  estate  is  an  ademp- 
tion of  the  legacy.  If  the  testator  never  had 
the  artide  purported  to  be  specifically  bequeath- 
ed, or  if  he  had  it  at  the  time  «f  making  the 
will,  but  it  has  afterwards  been  consumed,  or 
used  or  lost  by  death  or  destruction,  eta, 
*  *  *  the  legatee's  rights  to  it  ate  destroy- 
ed."   Id.,  I  462. 

In  American  Trust  Ga  t.  Balfour.  13$ 
Tenn.  885,  388,  198  S.  W.  TO,  71  (I*  R.  A 
1918D,  586),  this  court  said: 

"A.  'specific  legacy'  is  a  bequest  of  a  specific 
article  or  particular  fund  or  designated  part  of 
the  testator's  estate,  distinguished  from  all  oth- 
ers of  the  same  nature"— citing  Manlove  t. 
Gaut,  2  Tenn.  Ch.  App.  410,  445;  4  Words 
and  Phrases  (Second  Series)  p.  651. 

And,  in  said  case  of  Manlove  v.  Oaat,  the  j 
bequest  was  to  the  proceeds  of  a  designated  ' 
storehouse,   which  might  be  left   after  the 
payment  of  a   mortgage   thereon,    and  the 
Court  of  Chancery  Appeals  bdd  It  to  be  a  j 
specific  bequest    It  la  said,  also.  In  the  case  ' 
of  American  Trust  Ca  v.  Balfour,  as  to  an 
ademption  of  a  qtedflc  legacy,  that : 

It  is  "the  extinction,  oKanatton,  withdrawal, 
or  satisfaction  of  the  legacy  by  some  act  of 
the  testator  by  wUch.  an  intention  to  revoke  is 
indicated;  the  doing  of  some  act  with  ngui  ■ 
to  the  subject-matter  which  interferea  with  the 
operation  of  the  wUL"  I 

'The  language  of  the  will  la  Question  ia 
the  case  before  us  Is  as  follows :  I 


"Second.  I  will  and  bequeath  unto  my 
Ellen  Cottrell,  five  hundred  (500.00)  dollars  ia 
money  and  all  the  household  and  kitdien  forai- 
ture  that  I  may  own  at  tha  time  of  my  death, 
also  the  Xfntf  «f  one  house  and  lot  in  South 
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KnoxjQI»,  dnrliif  her  uttaral  life,  she  to  r«- 
ceive  said  renta  after  the  tax**,  inaaTaace  and 
repairs  have  been  paid  ont  ot  the  first  rents  re- 
ceiTed  each  year  in  'which  Mid  taxes,  inaanmca 
and  repairs  are  due,  and  at  the  death  of  my 
sister,  Ellen  Oottrell,  I  direct  that  said  honsa 
and  lot  be  sold  and  the  proceeds  be  given  to  the 
Baptist  Orphans'  Home  at  Mashyille,  Tennea- 


[2]  This,  we  think,  is  a  "specific  legacy." 
The  prop^^  beqoeattaed  U  speciflcaUy  nam- 
ed and  mentioned:    First,  to  Bllender  Cot- 
trell.  the  rents  during  her  natural  life,  from 
the  honae  and  lot  in  South  Knoxville,  after 
the  i»ayment  of  taxes,  insurance,  etc.     Sec- 
ond, to  the  board  at  Xashvllle,  the  prpceeds 
from  a  sale  of  said  property,  said  sale  to  be 
made  at  the  death  of  HUender  Oottrell.    The 
will,  of  coarse,  did  not  take  effect  until  the 
death  of  the  testator.    At  the  death  of  the 
latter,  the  spedflc  property  in  qoMtlon  has 
been  sold  by  her  and  was  not,  therefore,  in 
existence.    The  fact  that  had  said  property 
remained  in  existence  as  contemplated  t>y 
the  will,  sod  had,  at  a  later,  indefinite  date 
(that  is,  at  the  death  of  Ellender  Oottrell), 
been  sold  and  the  board  at  Nashville  have 
taken  under  the  will,  the  proceeds  of  such 
sale  could  not  operate  to  create  a  right  to 
the  proceeds  of  a  sale  of  the  property  made 
before  the  death  of  the  testator  and  to  vest 
by  reason  thereof  and  In  direct  o^iosltion 
and  antagonism  to  the  provisions  of  the  wQL 
[3]  In  the  second  place,  while  we  think  the 
Chancellor  was  correct  in  holding  that  there 
was  an  ademption  of  the  legacy  to  Blloader 
Cottrell,  we  think  he  was  in  error  In  holding 
that  there  was  no  ademption  also  of  the  leg^ 
acy  to  the  board  of  orphans'  home  at  Nash- 
ville.   The  holding  of  the  Chancellor  in  this 
regard,  we  tlilnk,  is  Inconsistent  as  a  mat- 
ter of  legal  effect    If  there  was  an  ademp- 
tion as  to  one,  there  was  an  ademption  as 
to  the  other,  because  the  legacy  to  the  Bap- 
tist txMird  was  not  to  take  effect  until  the 
death  of  Ellender  Cottrell.     The  Intent  and 
purpose  of  the  testator  to  bequeath  to  the  or^ 
phansf  home  was  no  stronger  than  the  in- 
tent' and  purpose  to  bequeath  to  Ellender 
Cottrell ;  In  t&ct,  It  was  secondary  in  point 
of  time;   and  the  legal  effect  of  the  Chan- 
cellor's decree  is  that  the  act  of  the  testator 
was  to  deprive  the  one  and  not  deprive  the 
other,  and,  by  the  taking  from  the  one  Who 
was  of  first  and  primary  consideration  in  her 
will,  the  bequest  to  the  other,  which  was  of 
secondary    consideration,    was    accelerated. 
Such  an  Intent  is  not  only  not  manifest  by 
the  provisions  of  the  will,  but  is  e^ressly 
contrary  to  It    This  is  shown  by  the  fact 
that  the  bequest  to  the  board  at  Nashville 
was  not  to  take  effect  until  the  death  of  El- 
lender  Cottrell.     Her  legacy  in   the  same 
property    took   precedence    and    priority    in 
time  and  right  to  that  of  the  board.   The  fact 
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that  the  prooeads  tnm  Ito  vnpmOt  wens-tn 
existenoe  at  the  deftth  of  the  testator  could 
not  operate  to  entitle  the  board  thereto, 
when,  by  the  terms  of  the  wlU  Itself,  it  was 
not  to  have  said  proceeds  oatU  the  death  ot 
Ellender  GottreU.  As  a  test,  let  us  sumiose, 
instead  of  this  bequest,  there  had  been  a  de- 
vise <tf  the  realty  to  BUender  Cottrell  for 
life^  and  at  her  death  remainder  to  the 
board  at  NaahviUei  if  the  property  had 
been  sold  by  the  testator  dudng  her  Ufe^ 
could  thwe  be  any  question  as  to  the  cutting 
(^  of  Interest  under  the  will  tn  both  the  life 
tenant  and  the  remaiademian}  Again,  the 
fact  that  the  testator  collected  the  «100  «f 
the  pnreliase  moneiy  and  applied  it  to  her 
own  use  negatlveB  any  intentioa  to  ^Zect 
such  a  result  as  was  held  by  the  ChancellOE. 

[4]  We  therefore  hold  Chat  by  the  sale  ot 
this  property  by  the  testator  during  her  life- 
time^ there  was  an  ademption  to  the  lega- 
cies proTldad  for  In  the  second  paragraph 
of  the  will,  both- to  BUeoder  Oottrell  during 
her  life  as  to  the  rents,  and  at  her  death  to 
the  board  at  Nashville  to  the  proeeeds  of  a 
sale  at  that  time  of  the  pnweity  in  questian. 
The  iwoceeds  from  tUs  property,  conaisttng 
of  the  notes  for  desired  purchase  money,  eon- 
Btitute  a  part  «f  the  general  personal  estate 
ot  the  testator  In  the  hands  ot  the  execntor, 
and  should,  along  with  the  other  personal 
property,  be  applied  to  ttie  peymant  of  the 
debts  and  general  legacies  under  the  terms 
ot  the  will.  See  American  Trust  Co.  v. 
Balftmr,  supra;  ISeNaughton  t;  MtOfanghv 
ton,  84  N.  Y.  201 ;  Lang  t.  Vani^m,  187  Oa. 
671,  74  S.  B.  270,  40  L.  B.  A.  (N.  S.)  S^,  and 
note,  Ann.  Caa  1913B,  02;  ManUrve  r.  Oant, 
2  Ch.  App.  410;  4M;  Ametiuto  ▼.  Downs^ 
170  N.  T.  888,  68  N.  B.  840,  08  Ij.  B.  A.  71», 
88  Am.  St  Rep.  671. 

The  second  question  is  as  to  irtiether  or 
not  the  Ohancellor  was  correct  la  decreeing 
a  general  sale  of  the  house  and  lot  on  Bat- 
ledge  Pike. 

We  think  the  (Aanoellmr  was  also  la  error 
in  this. 

[I]  Where  spedflc  legacies  are  bequeathed 
and  are  consumed  by  the  payment  of  debts 
of  the  testator,  the  l^atees  are  entitled,  by 
way  of  subrogation,  to  the  rights  of  cred- 
itors, to  go  upon  the  undevised  reel  estate 
for  reimbursement  to  the  extent  that  the 
personalty  spedfleally  bequeathed  was  en- 
croached upon,  or  constmied.  '  Alexander  v.- 
Miller,  7  Helsk.  65;  Hope  v.  Wilkinson,  14 
Lea,  21,  52  Am.  Bep.  149;  Douglass  v.  Baber, 
10  Lea,  651 ;  Overton  t.  Lea,  108  Tom.  60S, 
68  S.  W.  250. 

[0,  7]  But  Where  a  legacy  is  a  general  one, 
of  R  certain  amount  of  money.  It  Is  not  to  bt 
paid  until  all  the  debte  are  paid  out  of  the 
personal  estate,  the  latter  bdng  the  primary 
fund  or  property  for  tbe  payment  of  the 
debts;  and  It  cannot  be  diargeable  to,  or 
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paid  oat  of  tb»  proceeds  tr<Ha,  undevised 
real  estate,  xinless  there  Is  an  Intention  to 
do  BO,  expressly  declared  ce  clearly  Inferred 
from  tbe  language  of  tbe  wllL  Evans  v. 
Beaumont,  16  Lea,  713. 

[1-11]  In  the  case  before  as,  the  first  Item 
of  the  will  provides  as  follows: 

"I  direct  that  all  my  debts  and  funeral  ex- 
pensea  be  paid  out  of  any  money  that  I  may 
die  Beized  and  posaeased  of,  or  may  first  come 
into  the  bands  of  my  azeentor." 

Then  follows  the  general  pecuniary  be- 
quests. After  that  comes  the  direction  that 
monuments  be  erected,  providing  that.  If 
there  are  not  sufficient  funds,  the  same  be 
taken  from  Oie  general  pecuniary  legacies. 
There  Is  nothing  said  about  the  house  and 
lot  on  Rutledge  Pike.  The  testator  died  in- 
testate as  to  this  property,  and  it  therefore 
descended  to  her  sole  heir  at  law,  BUender 
Oottrell,  and  could  not  and  should  not  be 
sold,  under  the  facts  of  this  case,  exc^t  for 
the  paym«it  of  debts  tn  case  of  a  deficiency 
of  personal  property  for  the  payment  of 
same.  As  shown  by  the  master's  report,  the 
personal  estate  is  much  greater  than  the 
amount  of  the  indebtedness.  In  fact.  It 
would  appear  that  the  personal  estate  will 
be  sufficient  to  pay  all  of  the  debts  of  the 
testator  and,  In  addition,  discharge  the  gen- 
eral pecuniary  legacies  provided  for  in  the 
wIU. 

The  legacies  in  the  will  In  question  were 
and  are  general  in  their  nature.  There  Is 
no  intention,  either  plainly  expressed  or  rea- 
sonably to  be  Implied,  from  the  terms  of  the 
will,  that  the  same  are  to  be  provided  for 
otherwise  than  fnHn  the  personal  estate. 
The  legacies  should  be  paid  out  of  the  per- 
sonal estate  and  not  out  of  the  real  estate. 
We  think  tbe  Chancellor  erred  In  holding 
that  the  house  and  lot  on  Butledge  Pike 
constitated  the  primary  property  out  of 
which  the  debts  and  legacies  should  be  paid, 
and  in  ordering  a  sale  of  said  property  and 
dismissing  the  bill  of  EUender  Cottrell  at 
her  cost. 

We  have  examined  the  authorities  to 
which  we  have  been  referred  by  counsel  for 
the  executor  and  the  Mission  Boards  and 
Baptist  Orphans'  Home  Board,  at  NasbviUe, 
but  do  not  regard  them  as  applicable  to,  or 
controlling,  the  questions  involved  In  this 
case. 

For  the  reasons  and  to  the  extent  herein 
stated,  the  decree  of  the  Chancellor  is  re- 
vised. 

All  of  the  costs  of  the  consolidated  causes 
will  be  paid  by  the  executor  out  of  the  as- 
sets of  the  estate  In  his  hands,  as  part  of  the 
debts  of  the  estate,  and  the  cause  Is  remand- 
ed for  such  farther  proceedings  as  may  be 
necessary;  same  to  be  bad  in  accordance 
with  this  opinion. 


TAYLOR  et  aL  v.  BI<ACKWELL  et  ai 
(Supreme  Court  of  Tennessee.    Nov.  23,  191&) 

1.  JvDaianT  4=9675(1)  —   Corci,usivenes8 
— Febson  PBOMonNs  Defense. 

A  prior  grantee  of  a  defendant  in  ejectment 
was  not  bound  by  the  judgment,  under  Acts 
1851-52,  c.  152  (Thomp.  Shan.  Code,  §  5000), 
although  be  was  present  and  was  allowed  to 
control  tbe  defense  as  fully  as  if  be  and  not 
bis  grantor  had  been  tbe  defendant. 

2.  Tenancy  in  Cohuqn    «=9l58S)— Adtosi 
Possession. 

Where  tbe  possession  of  a  tenant  in  com- 
mon was  open  and  notorious  and  he  cultivated 
for  the  statutory  period,  removed  practically  »n 
tbe  merchantable  timber,  sold  some  15  tract* 
off  of  tbe  land,  deeds  bring  recorded  in  tha 
register's  office,  and  never  made  nor  was  asked 
for  an  accounting,  the  possession  was  adveiac, 
and  the  right  of  the  other  tenants  was  barred. 

Appeal  from  (yhancery  (3ourt,  Carter  Coim- 
ty ;  Hal  H.  Haynes,  Chancellor. 

Bill  by  George  D.  Taylor  and  oOiers  against 
W.  P.  Blackwell  and  others.  Decree  for 
complainants,  and  defendants  appeal  Re- 
versed, and  bill  dismissed. 

O.  0.  Collins,  of  Bllzabethton,  for  George 
D.  Taylor  and  others. 

Allen  &  Cnark  and  J.  N.  Edens,  all  of  Elix- 
abethton,  for  W.  P.  Blackwell  and  others. 

HALL,  J.  This  is  an  ejectment  suit 
brought  by  the  complainants  to  recover  cer- 
tain lands  mentioned  and  described  in  the 
bill,  for  a  partition  of  said  lands,  and  for  an 
accounting  for  waste. 

Complainants  claim  title  to  the  lands  in- 
volved under  grant  27025  issued  by  the  state 
of  Tennessee  to  Alfred  W.  Taylor  and  C. 
M.  Gourley  on  August  8, 1848,  for  5,000  acres, 
situated  in  the  Second  and  Third  dvll  dis- 
tricts of  Carter  county,  Tenn. 

The  defendant,  J.  U  Blackw^  claims  ti- 
tle to  said  lands  under  two  grants  issued  by 
the  state  of  Tennessee,  one  to  W.  P.  Black- 
well  and.Z.  C  Campbell  on  December  15,  1881^ 
being  No.  40990,  and  another  issued  to  James 
Whitehead  on  November  20,  1882,  being  No. 
40928.  These  two  grants  call  for  200  acres 
each,  and  the  lands  embraced  in  them  lie 
within  the  boundaries  of  the  Taylor  and 
Gourley  grant. 

It  is  conceded  by  the  defoidant  Blackwdl 
that,  the  grant  under  which  he  claims  title 
being  yoiuger  than  that  under  which  com- 
plainants claim,  complainants  have  the  supe- 
rior title,  unless  he  has  perfected  his  title  by 
adverse  possession  for  more  than  7  years  next 
before  the  filing  of  the  bill  by  complainants. 
This  he  claims  he  has  done. 

The  record  discloses  that  in  January,  1891, 
one  a  N.  Wilcox  and  complainants,  Wilcox 
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daimlog  to  have  acqatied  by  parchaae  tbe 
nndlTlded  <me-half  Interoit  of  C.  H.  Oourley 
in  the  laxtds  embraceil  in  tbe  Taylor  and 
Oourley  srant,  filed  their  bill  in  the  chan- 
cery court  of  Carter  county  against  W.  P. 
Blackwell,  the  father  of  the  defoidant  J.  U 
Blackw^,  W.  A.  Waycaater,  and  J.  B.  Bange, 
In  which  they  alleged  the  title  to  the  landa 
In  dispute  to  be  in  them,  basing  their  title 
upon  the  Taylor  and  Oonrley  grant;  and 
further  alleging  that  the  defendants  named 
in  said  Mil  were  claiming  title  to  said  landa 
under  the  Blackwell  and  Oampbell  grant  and 
the  "Whltehfiad  grant,  and  had  takm  posses- 
sion of  said  landB  nnder  said  grant&  The 
bill  sought  a  lecoyery  of  said  lands  from  the 
defendants,  it  b^ng  alleged  that  complainants 
were  entitled  to  immediate  possession  of  tbe 
same. 

W.  P.  BlackweU  answered  this  bill,  deny- 
ing complainants'  title  to  said  lands,  aver- 
ring title  in  himself  and  his  vendees,  and  ad- 
mitting that  he  and  his  vendees  were  in  pos- 
session, and  pleaded  and  relied  on  his  claim 
of  adverse  {lossesslon  of  said  lands  for  more 
than  7  years  as  perfecting  his  title. 

The  cause  was  finally  beard  by  tbe  chan- 
cellor, who  rendered  a  decree  in  said  cause, 
adjudging  that  complainants  had  title  to  the 
whole  of  said  lands  embraced  in  the  Taylor 
and  Gourley  grant,  and  that  the  Whitehead 
grant  and  the  BlackweU  and  Campbell  grant 
were  clouds  upon  their  title,  and  that  de- 
fendants, had  not  perfected  title  by  adverse 
possession  of  the  lands  embraced  in  said 
grants. 

An  appeal  was  prayed,  granted,  and  per- 
fected from  this  decree,  by  W.  P.  BlackweU, 
to  the  Court  of  Chancery  Appeals  sitting  at 
Knoxvllle,  and  by  that  conit  the  chancellor's 
decree  was  modified  to  the  extent  of  holding 
that  tbe  complainant,  O.  N.  WUcox,  was  not 
entitled,  as  against  the  defendant,  W.  P. 
Blackwdl,  to  recover  more  than  three-sev- 
entbs  of  the  one-half  undivided  Interest  of 
the  Gourley  interest  in  said  lands,  and  the 
bill  was  dismissed  as  to  the  remaining  four^ 
sevenths  interest,  the  decree  of  the  Court  of 
Chancery  Appeals  being  rendered  on  October 
20,  1896.  An  appeal  was  prosecnted  ft'om 
said  decree  to  the  Supreme  Court,  where 
said  decree  was  affirmed  on  September  18, 
1897. 

The  defendant,  3.  L.  BlackweU,  was  not  a 
party  to  the  suit  of  O.  N.  WUcox  and  cchu- 
plainants  against  W.  P.  BlackweU  and  oth- 
ers. It  appears,  however,  that  before  the  bUl 
In  said  canse  was  filed,  3.  L.  BlackweU  ac- 
quired title  to  said  lands  by  deeds  duly  exe- 
cated,  and  wbldi  were  of  record  in  the  regis- 
ter's office  of  Carter  county.  James  P.  White- 
bead  conveyed  the  lands  embraced  In  what 
is  known  as  the  Whlt^ead  grant  to  3.  L. 
BlackweU  on  February  1,  1888,  which  was 
about  3  years  before  the  biU  of  C.  N.  Wilcox 
and  complainants  was  filed. 

On  December  23,  1890,  which  was  a  few 


days  before  the  bUl  of  Wilcox  and  complaln.- 
ants  was  ffied,  W.  P.  Blackwell,  by  deed  con- 
veyed to  J.  LiJBladcweU  the  lands  embraced  In 
both  the  Whitehead  grant  and  tbe  Blackw^ 
and  OampbeU  grant  under  a  single  bound- 
ary, ^niis  deed  was  duly  recorded  on  De- 
conber  28,  1880.  W.  P.  BlackweU,  howev^, 
only  owned  an  nndlvlded  one-half  interest  In 
the  BlackweU  and  Campbell  grant  at  tbe 
time  of  said  conveyance.  Z.  0.  Campbell, 
who  owned  the  other  undivided  one-half  In- 
terest in  said  grant,  conveyed  by  deed  to 
J.  L.  BlackweU  said  Interest  on  Januaiy  4, 
1883.  Campbell  was  not  made  a  party  to 
the  suit  of  WUcox  and  complainants  against 
W.  P.  BlackweU  and  others.  J.  L.  Blackwell 
Immediately  went  into  poasesalom  of  said 
lands  under  the  deed  executed  to  him  by  his 
father,  W.  P.  Blackw^  and  was  In  pos- 
session  of  them  at  the  time  the  bUl  In  the 
pending  cause  was  ffled. 

The  present  blU  was  filed  by  complain- 
ants, who  are  the  heirs  at  law  of  Alfred  W. 
Taylor,  deceased,  against  W.  P.  BlackweU, 
James  L.  Blackwdl,  and  W.  H.  Nelson,  the 
latter  having  acquired  by  paiChase  the  td- 
terest  formally  owned  by  C  N.  WUcox  In 
the  Taylor  and  Oourley  grant,  and  various 
other  defendants  to  whom  J.  L.  BlackweU 
had  conveyed  portions  of  the  lands  onbniced 
in  the  Whltdwad  aad  BlackweU  and  Camp- 
beU  grants,  claiming  title  under  the  Taylor 
and  Ooorley  grant,  whidi  was  In  issue  In 
the  former  suit  of  Wilcox  and  complainants 
against  W.  P.  BlackweU  and  others,  and  seek 
to  recover  said  lands  of  the  defendant.  J.  L. 
BlackweU. 

The  defendants,  W.  P.  Blackwell  and 
James  L.  Blackwell,  answered  the  blU.  Both 
denied  that  complainants  have  any  title  to 
the  lands  embraced  in  the  Whitehead  grant 
and  the  BlackweU  and  CampbeU  grant;  and 
the  answer  averred  that  the  defendant,  J.  L. 
BlackweU,  was  the  owner  of  said  lands  un- 
der the  conveyances  hereinbefore  mentioned. 
The  answer  further  averred  that  the  defend- 
ant J.  L.  Blackwell  had  been  in  open,  notori- 
ous, peaceable,  and  adverse  possession  of  all 
of  said  lands  since  said  conveyances,  having 
a  large  portion  of  said  lands  cleared  and  in' 
closed  by  fence;  had  erected  houses  there- 
on, and  bad  sold  the  timber  therefrom,  as 
weU  as  a  portion  of  the  lands  to  various 
vendees.  The  defendant  J.  L.  BlackweU  ex- 
pressly pleaded  and  reUed  upon  said  adverse 
possession  for  more  than  7  years  as  perfect- 
ing his  title  to  said  land. 

The  complainants  aUege  in  their  blU  that 
the  decree  in  the  cause  of  Wilcox  and  com- 
plainants against  W.  P.  Blackwell  and  others 
settled  and  fixed  tbe  Interests  of  the  parties 
In  and  to  said  lands,  and  that  though  the  de- 
fendant J.  Ii.  Blackwell  was  not  made  a  par- 
ty to  that  suit,  he  is  bound  by  said  decree 
as  fully  as  if  he  had  been  made  a  party,  be- 
cause he  employed  an  attorney  to  defend 
said  suit  on  behalf  of  his  father,  W.  P. 
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BlackweQ,  and  yrbem  the  same  had  been  do* 
dded  against  him  by  the  chancellor,  he  pro- 
cured the  canse  to  be  appealed  to  the  CSoart  of 
Chancery  Appeals,  and  procured  a  bond  to  be 
made,  which  perfected  said  appeal  to  that 
court,  and  otherwise  actively  participated  In 
the  defense  of  said  suit,  and  that  be  was  es- 
topped upon  the  further  ground  that  he  had 
violated  the  Injunction  granted  in  said  cause. 

The  bill  further  alleged  that  said  defend- 
ant oould  not  rely  on  the  statute  of  limita- 
tions to  perfect  his  title,  because,  under  the 
decree  rendered  In  the  canse  of  Wilcox  and 
complainants  against  W.  P.  Blackwell  and 
others,  he  was  adjudged  to  be  a  tenant  In 
common  with  Wilcox  and  complainants  In  said 
lands;  that  his  possession  thereafter  was 
one  as  a  tenant  In  common,  and  was  for  and 
on  behalf  of  hl^  cotenant,  and  therefore  the 
statute  did  not  run  In  his  faror.  andi  further, 
that  he  was  estoiq;)ed  to  malce  any  claim  to 
the  title  decreed  to  complainants  In  said  for- 
mer litigation. 

The  defendant  J.  L.  Bladcwell  answered 
the  Mil,  denying  that  he  was  In  any  way 
bound  by  the  decree  rendered  In  the  cause 
of  Wilcox  and  complainants  against  W.  P. 
Blackwell  and  others,  because  he  was  not  a 
party  to  said  suit,  and  that  the  Injunction 
Issued  In  said  cause  In  no  way  restrained 
him  from  remaining  In  possession  of  said 
lands  whch  had  been  acquired  by  him  before 
the  bringing  of  said  suit,  and  he  denied  that 
he  was  estopped  by  reason  of  his  participa- 
tion in  the  defense  of  said  suit  brought 
against  his  father,  W.  P.  Blackwell. 

Upon  the  issues  thus  presented  and  the 
proof  taken,  the  cause  was  heard  by  the 
chancellor  on  July  14, 1911,  and  a  decree  was 
rendered,  adjudging,  In  effect,  that  the  litiga- 
tion in  the  cause  of  Wilcox  and  complainants 
against  W.  P.  Blackwell  and  others  was  for 
the  purpose  of  determining  the  title  to  said 
lands,  and  that  it  was  adjudged  in  that  cause 
that  the  complainants  were  the  owners  of  an 
undiyided  one-half  interest  in  the  lands  In 
controversy,  viz.  that  covered  by  the  White- 
head grant  and  Blackwell  and  Campbell 
grant ;  and  that  C.  N.  Wilcox  was  the  owner 
of  three-sevenths  of  the  undivided  one-half 
interest  of  C.  M.  Gourley  in  said  lands,  and 
that  the  defendant  W.  P.  Blackwell  was  the 
owner  of  the  remaining  four-sevenths  of  the 
Gourley  undivided  one-half  Interest;  that 
the  defendant  3.  L.  Blackwell  was  bound  by 
said  decree,  being  estopped  by  his  conduct  in 
connection  with  that  of  his  father,  W.  P. 
Blackwell,  and  his  i>artlcipation  In  the  de- 
fense of  said  suit,  though  not  a  party  there- 
to ;  that  the  defendant  J.  L.  Blackwell  could 
not,  after  the  decree  In  said  former  litiga- 
tion, bold  adversely  to  his  cotenants  without 
actual  notice  to  them,  or  Its  equivalent,  and 
for  a  sufficient  length  of  time  to  vest  the  ti- 
tle to  said  lands  in  him  by  virtue  of  said  ad- 
verse possession,  which  was  not  shown.    A 


writ  of  ponesslon  was  awarded  the  complain- 
ants to  pot  them  in  possession  of  their  nn- 
dlvlded  one-half  interest  in  said  lands  along 
with  the  d^endants  J.  L.  Blackwell  and  W. 
H.  Nelson,  who  were  adjudged  to  be  coten- 
ants with  them,  the  lands  being  decreed  to 
belong  one-half  to  complainants,  ■/*«  to  tbe 
defendant,  J.  U  Blackwell,  and  */f  to  the 
defendant  W.  H.  Nelson. 

The  cause  was  also  referred  to  the  master 
for  a  report  from  the  proof  on  file  and  an; 
additional  proof  that  might  be  taken  as  to 
damages  for  timber  cnt  and  removed  from 
said  lands  by  the  defendant  J.  L.  Black- 
well,  and  commissioners  were  appointed  to 
partition  the  lands  among  the  parties  in  ac- 
cordance with  their  Interests  as  fixed  by  said 
decree. 

Report  was  made  by  the  voAsber  as  to  tbe 
damage  for  timber  cot  and  removed  from 
said  lands,  to  wbldi  both  complainants  and 
the  defendant  excepted.  These  exceptions 
were  sustained,  hnd  the  report  was  set  aside 
and  this  branch  of  the  cause  was  re-referred 
to  the  master,  who  again  made  report  to 
which  defendants  excepted.  These  exception* 
were  overruled  by  the  chancellor,  and  Judg- 
ment was  rendered  against  the  defendant 
James  L.  Blackwell,  for  the  value  of  the  tim- 
ber cut  and  removed. 

The  commissioners  appointed  to  partition 
the  lands  made  their  report,  which  was  ex- 
cepted to  by  the  defendant  Blackwell.  These 
exceptions  beinc  overruled,  their  report  was 
also  confirmed.  The  defendant  Blackwell  has 
brought  the  cause  to  this  court  by  appeal, 
and  has  assigned  errors  upon  the  decree. 

By  the  first  error  assigned  It  Is  insisted 
that  the  chancellor  erred  in  adjudging  that 
the  defendant  J.  L.  Blackwell  was  bound  bf 
the  decree  in  the  cause  of  Wilcox  and  com- 
plainants against  W.  P.  Blackwell  and  oth- 
ers, and  that  by  his  conduct  In  participating 
in  the  defense  of  said  suit,  he  was  estopped 
from  questioning  said  decree  and  the  inter- 
ests of  the  parties  as  fixed  therein,  tbou^ 
not  a  party  to  said  suit. 

[1]  We  are  of  the  opinion  that  tbe  conten- 
tion of  the  defendant  J.  L.  Blackwell,  made 
In  this  assignment  of  error,  is  well  takoi. 

It  Is  provided  by  chapter  1&2  of  the  Acts  of 
1851-52  (Thompson-Shannon's  Code.  S  50eO). 
that  a  Judgment  In  ejectment  Is  condusiTe 
upon  the  party  against  whom  it  la  recovered, 
not  under  disability  at  the  time  of  the  re- 
covery, and  all  persona  claiming  under  him 
by  title  accruing  after  the  commmcemait  of 
the  action. 

In  Boles  T.  Smith,  6  Sneed.  106, 107,  It  was 
held  that: 

By  this  statute  the  judgment  is  made  cob- 
dusive  only  "upon  the  part?  against  whom"  it 
was  rendered,  and  those  "claiming  {rom, 
through,  or  under  such  party,  by  title  accruing 
after  the  commencement  of  such  action." 
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TberefoM,  whiere  tbe  actloa  Is  bzooght 
against  a  tenant  and  tbe  plalntUf  waa  mc- 
cesaf  d1  and  was  put  In  possession  of  the  land, 
the  Judgment  ,1a  not  a  bar  against  a  subse- 
quent action  by  the  landlord  who  was  not  a 
party  to  the  salt,  although  he  was  present 
and  was  aUowed  to  control ,  the  defense  as 
fully  as  if  he,  and  not  the  tenant,  had  been 
the  defendant. 

In  the  case  of  Chamberlain  t.  Fox  Ooal  ft 
C!oke  Go^  92  Tenn.  14,  20  S.  W.  846,  It  was 
held  that  a  judgment  against  one's  employ^ 
Is  not  binding  opon  his  employer,  although 
the  latter  knew  of  the  ezlstHice  of  the  suit 
and  assisted  the  emjtloyd  in  its  defense  by 
the  onployment  of  counsel  and  otherwise. 

In  Cope  T.  Payne,  111  Tenn.  128,  76  S.  W. 
820,  102  Am.  St.  Bep.  746,  It  was  held  that 
only  parties  and  their  privies  are  precluded 
by  a  Judgment  in  a  matter  of  private  right, 
and  where  an  action  of  unlawful  entry  and 
detainer  was  brought  against  the  tenant, 
In  whdch  the  landlord  was  not  a  party,  the 
landlord  was  not  bound  by  the  Judgment,  al- 
though he  knew  of  the  pendency  of  Qie  ac- 
tion. 

To  the  same  effect  is  tbe  holding  of  the 
court  In  HlUman  v.  Chester,  12  H^sk.  S4- 
39 ;    Boro  v.  Harris,  13  Lea,  36-44. 

[2]  The  next  queetiOD  presented  by  tbe  as- 
glgnmenta  of  error  for  determination  is 
whether  or  not  the  possession  of  tbe  defend- 
ant J.  It.  Blackwell  of  the  lands  in  contro- 
versy, after  the  rendition  of  the  decree  In  the 
cause  of  Wilcox  and  complainants  against 
W.  P.  Blackwell  and  others,  has  been  audi 
as  to  perfect  his  title  under  and  by  virtue 
of  the  statute  of  limitations.  We  think  it 
has.  As  befose  stated,  we  are  at  the  opin- 
ion that  the  defendant  J.  L.  Blackwell  is 
not  bound  by  the  decree  rendered  in  the 
cause  of  Wilcox  and  complainants  against 
W.  P.  Blackwell  and  others,  which  de- 
cree adjudged  that  Wilcox  and  complainants 
and  W.  P.  Blackwell  were  owners  of  said 
lands  as  tenants  in  common.  But  if  it  be 
ccnceded  that  tbe  effect  of  said  decree  was 
snch  as  to  make  the  defendant  J.  L.  Black- 
well  a  tenant  in  common  with  Wilcox  and 
complainants,  we  think  his  possession  of  said 
lands,  after  the  decree  in  the  cause  of  Wil- 
cox and  complainants  against  W.  P.  Black- 
well  and  others  was  rendered,  was  of  snch  a 
nature  and  character  as  to  give  effect  to  tbe 
statute  of  limitations  in  his  fftvor  against 
his  cotenants. 

The  final  decree  in  the  cause  of  Wilcox  and 
complainants  against  W.  P.  Blackwell  and 
others  was  rendered  in  the  Supreme  Court 
on  September  18,  1S97.  The  bill  In  the  pend- 
ing; cause  was  filed  December  18,  1908.  The 
evidence  shows  that  the  defendant  J.  L. 
Blackwell  was  in  possession  of  the  lands  at 
the  time  Oit  the  flUng  of  the  bill  in  tbe  for- 


mer litigation  under  color  of  title,  and  that 
he  remained  ia  poaseeslan  of  said  lands  con- 
tinuously from  that  time  until  tb»  filing  of 
the  bUl  in  the  pending  causa  The  complain- 
ants were  never  In  possession  of  MA  land. 
The  possession  of  the  defendant  3.  L.  Black- 
well  was  open  and  notorious.  There  were 
about  100  acres  of  said  lands  cleared  and  in- 
closed by  feQce.  He  cultivated  the  cleared 
lands  eadi  year  by  growing  various  crops 
thereon.  He  cut  and  removed  practically  all 
tbe  merchantable  timber  from  said  lands. 
He  sold  some  15  tracts  off  of  said  lands  to 
various  parties.  The  deeds  executed  to  some 
of  his  vendees  were  recorded  in  the  register's 
office  of  the  county  in  which  said  lands  were 
situated,  and  some  of  his  vendees  cleared  a 
portion  of  their  lands  and  erected  Inclosures 
and  bouses  'thereon.  The  defendant  J.  Ll 
Blackwell  never,  at  any  time,  accounted  to 
the  complainants  for  rents,  or  for  the  pro- 
ceeds of  any  timber  cut  and  removed  from 
said  lands,  and  was  never  asked  to  do  so  by 
them.  He  was  in  open,  notorious,  and  active 
possession  of  said  lands  for  more  than  11 
years  between  the  date  of  the  rendition  of 
the  decree  in  the  cause  of  Wilcox  and  com- 
plainants against  W.  P.  Blackwell  and  others 
and  the  date  of  the  filing  of  the  bill  in  tbe 
poidlng  cause,  and  his  possession  during  all 
that  time  was  never  questioned  and  interfere 
ed  with  by  the  complainants. 

In  Hubbard  v.  Wood's  Lessee,  1 .  Sneed, 
279,  280,  It  was  held  that  to  give  effect  to 
the  statute  of  limitations  in  favor  of  one 
tenant  In  common  against  another,  an  actual 
ouster  must  be  dearly  e«ftabllshed ;  tbat 
nothing  but  an  actual  ouster,  or  what  Is  hdd 
to  be  equivalent,  can  give  a  tenant  In  com- 
mon an  exclusive  possession,  seizen  and  pos- 
session of  one  being  the  seizen  and  posses- 
sion of  the  other.  One  can  never  be  disseiz- 
ed by  another  without  actual  ouster.  It  was 
announced,  however,  in  that  case  that  an  ex- 
clusive adverse  iwssesalon  of  the  whole  tract 
of  land,  or  the  exclusive  receipts  of  the  rents 
and  profits,  no  demand  being  made  by  the 
other  toMuits,  or,  if  made,  refused  and  his 
title  denied — ^may  be  evidence  of  dlsseizen  or 
actual  ouster,  and  that  the  Jury  will  be  di- 
rected to  presume  an  actual  ouster,  and  the 
rUfLt  of  the  cotenant  would  be  held  to  be 
barred  by  the  statute  of  limitations. 

In  Saunders  v.  Hackney,  10  Lea,  206,  the 
rule  announced  in  the  case  of  Hubbard  v. 
Wood's  Lessee,  supra,  was  quoted  vrith  ap- 
proval by  the  court.  The  rule  was  also  an- 
nounced in  Morelock  v.  Bernard,  15  Lea,  169, 
and  in  Coal  Creek  Mln.,  etc.,  Co.  v.  Roes,  12 
Lea,  1,  10,  and  in  King  v.  Rowan,  10  Helsk. 
675. 

It  results  that  the  decree  of  the  chancellor 
will  be  reversed,  and  the  bill  of  complain- 
ants will  be  dismissed,  with  costs. 
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BATESEL  et  al.  ▼.  AMBBIOAN  ZINC,  LEAD 
&  StIEUnSQ  00.    (No.  19221.) 

(Supremtt  Ooait  of  IfisBouri,  in  Banc.     Dec. 
Id,  1918.) 

1.  Mabteb  aitd  Sebvaitt  «s>278— Injubiks  to 
Skbvant— AssmcPTioN  or  Risk— Btidkncb. 

In  an  action  by  an  inexperienced  shoreler 
for  pergonal  injaries  austained  while  brealdng 
boulden  with  dynamite,  court  should  have  ad- 
mitted, on  the  qneation  of  aaaumption  of  risk, 
evidence  that  in  mining  as  generally  carried 
on  in  such  district  the  work  of  breaking  bould- 
ers was  not  intrusted  to  common  laborers  such 
as  ahovelers. 

2.  MiJSTEB  ARD  Skbvant  ®=>167  —  DUTT  TO 

Wabn  a»d  Ikbtbuct  Skbvant. 
Where  there  are  abnormal  and  extraordi- 
nary risks,  it  ia  not  generally  sufBcient  that 
the  master  merely  iiiform  the  servant  that 
there  ia  danger,  or  the  source  from  which  the 
danger  comes;  but  there  must  be  such  instruc- 
tion as  will  enable  the  servant  to  avoid  the  in- 
Jury. 

8.  BlABXBB  AND  Servant  ®=»218(3)— Abstjicp- 
TioN  or  Risk— Inexpkbienced  Sbbtant. 
No  employ^  can  be  held  to  assume  risks 
which  are  unknown  to  him,  or  dangers  which, 
by  reason  of  his  inexperience,  he  does  not  com- 
prehend. 

4.  Masteb  aitd  Servant  «s>153(1)— Ddtt  to 
Wabn— Inbzfebienoed  Sebvant. 

Only  thing  which  excuses  master  from  duty 
to  warn  and  instruct  an  Inexperienced  servant, 
as  to  hamrda  and  dangers  usually  not  compre- 
hended by  the  inexperienced,  is  that  in  apply- 
ing for  the  employment  the  servant  holds  him- 
self out  as  being  capable  of  performing  the 
work,  with  its  attendant  danger,  and  ag  know- 
ing and  comprehending  same. 

5.  Masteb  and  Servant  «=3'153(4)— Dutt  to 
Wabn— Inexfebienced  Sebvakt. 

The  very  fact  that  a  danger  is  such  that 
the  work  can  be  done  safely  only  after  experi- 
ence and  training  must  be  taken  into  considera- 
tion in  determining  a  master's  negligence  in 
directing  or  permitting  an  inexperienced  serv- 
ant to  engage  in  extrahaxardous  occupation 
without  proper  warning  and  instruction.    ■ 

8.  Mastkb  and  Sebvant  *=»286(40)— Dirrr  to 
Warn  and  Instbuct—Neoliqbncb— Ques- 
tion FOB  Jury. 
Whether  a  master,  who  employed  a  servant 
as  a  shoveler,  was  guilty  of  negligence  in  not 
warning  and  instructing  the   servant,   injured 
by  going  up  to  stick  of  dynamite  thinking  it 
was  not  lighted,  aa  to  the  proper  manner  of 
breaking  boulders  too  heavy  to  handle   with 
dynamite,  held  for  the  jury. 

7.  Masteb  and  Servant  €=s>230(6)— Injubiks 
to  Sebvant— Contbibdtobt  Neouoence. 
Whether  or  not  a  servant  was  guilty  of 
contributory  negligence  in  undertaking  to  use 
dynamite  in  breaking  boulders,  in  view  of  his 
knowing  his  own  inexperience  and  the  danger 
of  so  doing,  depends  on  whether  the  danger 
was  so  obvious  and  glaring  that  a  reasonably 


prudent  man  would  not,  under  the  iame  circum- 
stances, undertake  to  do  so. 

8.  Masteb  and  Sebvant  ®=»89(3)— Scope  of 
EuFLOTUKNT  —  Compliance    with    Cojc- 

HANDS, 

The  fact  that  on  going  to  work  a  shovelei 
found  the  other  sbovelers  inddentally  break- 
ing boulders  with  dynamite  under  the  eye  of 
a  foreman,  and  no  one  there  ready  to  btealt 
boulders  for  him,  was  an  implied  command  for 
him  to  break  boulders  with  dynamite,  as  far 
as  the  liability  of  the  master  was  concerned. 

9.  Masteb  and  Sebvant  «=»289(11)  —  Con- 
tbibutobt  Nboligenoe— Dtnakre. 

An  inexperienced  servant  approaching  a 
stick  of  dynamite  without  knowing  that  tbe 
fuse  was  on  fire,  having  no  knowledge  of  eri- 
deuces  showing  that  fact,  could  not  be  cor- 
rectly held  guilty  of  negligence  as  a  matter  of 
law. 

Williams,  Faria,  and  Graves,  JJ.,  dissentiDf. 

Am)«al  from  Circuit  Court,  Jasper  County; 
Joseph  D.  Perkins,  Judge. 

Action  by  Clara  Batesel  and  another,  by 
Grace  Batesel,  guardian  and  curator,  against 
the  American  Zinc,  Lead  A  Smelting  Com- 
pany. From  a  judgment  for  defendant,  plain- 
tiffs appealed.  Affirmed  In  the  Court  of  Ap- 
peals (190  Mo,  App.  231,  176  S.  W.  446),  and 
certified  to  this  court.  Reversed  and  re- 
manded to  the  circuit  court 

The  followlDff  is  the  dlssentliig  opinion  of 
Stnrgis,  J..  In  the  court  bdow,  whidi  is 
adopted  as  the  opinion  of  the  Supreme  Court: 

That  there  is  abundant  evidence  tending  to 
show  that  plaintiffs'  father  was  inexperienced 
in  the  work  of  breaking  large  boulders  by  dyna- 
mite is  clear.  He  enlisted  in  the  army  at  18 
or  19  years  of  age,  and  served  three  years. 
He  returned  from  this  occupation  about  three 
months  before  his  marriage  to  the  mother  of 
these  plaintiffs.  After  such  marriage  he  fol- 
lowed farming  for  the  most  part,  thongh  work- 
ing for  a  time  as  a  section  hand  on  a  railroad. 
What  little  mining  work  he  is  shown  to  have 
done  before  his  injury,  not  exceeding  two 
weeks,  is  shown  to  have  been  done  as  a  shov- 
eler, filling  dirt  and  rock  broken  loose  by  oth- 
er men  into  cans  with  a  shovel  and  moving 
these  cans  on  tracks  for  a  short  distance  to  be 
lifted  to  the  surface.  The  evidence  tends  to 
show  that  in  the  mine  where  he  thus  worked 
as  a  shoveler,  such  occupation  did  not  involve 
breaking  boulders  too  large  to  be  handled  bj 
means  of  dynamite,  such  work  being  done  bj 
men  employed  specially  for  that  work.  There  is 
no  direct  evidence  that  plaintiffs'  father  had  the 
slightest  experience  in  exploding  dynamite  for 
any  purpose,  or  that  he  had  at  any  time  prior 
to  his  attempt  to  fire  the  fatal  shot  in  qoes- 
tion  ever  exploded  a  shot  of  dynamite  with 
cap  and  fuse.  It  is  not  shown  where  he  ob- 
tained the  stick  of  dynamite  used  on  this  oc- 
casion except  that  material  for  this  purpose 
was  kept  at  hand  in  various  parts  of  the  mine. 
It  is  fairly  inferable  from  the  evidence  that  the 
dynamite  was  already  prepared,  or  nearly  bo, 


«=>For  other  casaa  see  same  topic  and  KKT-NUHBSR  la  all  Key-Numbered  Dtc«ats  and  IndezM 
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tor  i/rtag  and  «xpIodiii«,  aad  that  pnctleallT 
an  the  decMtted  did  «a«  to  pick  up  the  pre- 
pared material,  lay  it  <«  top  of  the  bonlder  to 
be  broken,  place  a  ■horelfnl  or  two  of  ea^ 
on  the  same,  and  attempt  to  Hght  the  fnae 
with  his  miner's  lamp.  Some  atren  ia  laid  on 
the  fact  that  he  did  thia  in  the  nanal  and  ap- 
proved way.  It  is  iMsaible,  if  not  probable,  that 
deceased  learned  how  tUa  was  done  by  neting 
others  do  it. 

The  real  danger  in  nsing  dynamite  is  of 
coarse  in  exploding  the  same.  In  this  par- 
tlcolar  case  the  danger  arose  from  the  fact 
that  the  deceased  thonght  the  fuse  bad  not 
been  lighted,  when  in  fact  it  had,  and  in  re- 
turning to  relight  it  just  at  the  time  it  exploded. 
His  every  act  shows  tliat  deceased  firmly  beUer- 
ed  the  fuse  had  not  been  ligiited,  thongh  there 
were  signs  present  indicating  to  an  experienced 
man  his  mistake.  The  evidence  shows  that  it 
is  very  dangerons  to  nse  dynamite  in  the  man- 
ner and  tor  the  purpose  here  shown  except  by 
one  having  knowledge  and  experienee  enabling 
him  to  avoid  or  minimize  sneb  dangers. 

[1]  The  eoocC  should  have  admitted  the  «v)r 
dence   showing  that  in  mining  operations,  as 
generally  carried  on  in  this  district,  the  work 
of  "popping  boulders"  with  dynamite  was  not 
intrusted  to  common  laborers,  such  as  sbovel- 
ers,  but  to  men  specially  chosen  and  skilled  in 
this  work.    This  has  a  tendency  to  show  that 
such  work  was  recognized  by  those  carrying 
on   this  work  as  requiring  special  knowledge 
and   skin  to   minimise  such  danger,  and  also 
as  ehowing  that  deceased,  in  applying  for  and 
accepting  the  job  of  shoveler,  was  not  contract- 
ing to  break  boulders  with  dynamite  or  holding 
himself  out  as  competent  to  do  such  work. 
There  is  evidence,  however,  in  the  record  show- 
ing that,  hi  the  mine  where  deceased  had  ac- 
quired what  little  experience  be  had,  he  had 
worked  as  a  shoveler,  and  such  work  did  not 
involve  "popping  boulders"  with  dynamite;  and 
defendant,  by  cross-examination  of  the  witness- 
es, attempted  to  show  that  this  defendant  bad 
employes    specially   skilled   in   this   work    and 
whose  special  duty  it  was  to  perform  the  same. 
There  can  be  no  question,  therefore,  that  the 
evidence  tends  to  establish  that  the  work  of 
breaking  boulders  by  use  of  dynamite  is  attend- 
ed with  great  danger  to  one  not  skilled  in  such 
work,  and  of  which  an  unskilled  laborer  would 
be  excusably  ignorant,  and  tliat  defendant  bad 
knowledge,    both   actual   and   constructive,  of 
these  facts.    It  is  also  apparent  tliat  the  evi- 
dence is  sufficient  to  take  to  the  jury  the  ques- 
tion of  deceased  being  unskilled  in  this  kind  of 
work   and  ignorant  of  the  proper  method  of 
avoiding  its  dangers,  and  that  his  nonappreda- 
tion  of  the  risks  involved  in  doing  the  acts  re- 
salting  in  his  death  is  excusable. 

The  only  question  for  serious  determination 
is  as  to  whether  there  is  sufficient  evidence  to 
charge  defendant  with  knowledge  of  deceased's 
ignorance  and  inexperience  go  as  to  impose  on 
it  the  duty  of  warning  and  instruction  as  to 
snch  dangers.  The  defendant  asserts  that,  con- 
ceding that  such  work  is  attended  by  great  dan- 
ger to  one  not  experienced,  and  that  deceased 
was  in  fact  inexperienced,  yet  that  deceased, 
by  applying  for  and  accepting  this  employment, 
held  himself  out  as  being  competent  to  perform 
these  duties  and  that  he  contracted  to  assume 
the  dangers  and  faaaards  of  the  service.    8  La- 


batt's  Master  &  Servant,  t  U4S,  p.  8032,  and 
section  U48,  p.  8050;  1  BaUey  on  Personal  In- 
juries, I  801,  p.  046.  This  contention,  however, 
is  not  borne  out  by  the  facts  of  this  record 
nor  by  the  law  applicable  to  such  facts.  The 
deceased  did  not  apply  for  employment  in- 
volving the  nse  of  dynamite  to  break  bould- 
ers. The  whole  evidence  is  that  be  applied  for 
a  job  as  shoveler,  a  work  having  nothing  to  do 
with  exploding  dynamite,  and  that  such  work 
did  not  in  the  mine  where  he  had  previously 
worked,  or  usually  in  that  district,  carry  with 
it  the  work  of  "popping  boulders"  with  dyna- 
mite. By  applying  for  the  work  of  shoveler, 
he  held  himself  out  as  competent  to  do  that 
kind  of  work  and  assumed  the  risks  usual  and 
ordinary  in  that  employment.  Nothing  what- 
ever was  said  to  him  by  his  employer  that  in  . 
accepting  the  job  of  shoveler  he  would  also  be 
required  to  break  with  dynamite  boulders  too 
large  to  be  handled.  He  did  not  hold  himself 
out  as  competent  to  do  that  kind  of  work  or 
as  competent  to  apprehend  and  avoid  its  haz- 
ards. He  did  not  contract  to  assume  the  risks 
incident  to  such  hazardous  employment. 

But  it  is  said  that,  after'  deceased  applied  for 
and  contracted  to  do  the  work  of  a  shoveler, 
on  going  to  work  in  the  mine  he  must  have  at 
once  observed  and  known  that  the  shovelers 
were  doing  this  additional  work  of  "popping 
boniaers"  with  dynamite,  tmd  that  no  spedal 
employ^  was  provided  by  defendant  to  do  this 
work  for  him.  This,  it  is  daimed,  was  telling 
him  by  acts  just  as  strong  as  by  commands  that 
the  work  of  a  shoveler  indnded  the  work  of 
breaking  boulders  with  dynamite,  and  that  he, 
by  then  accepting  and  eontlnning  in  the  work, 
accepted  the  extra  duty  thus  imposed  on  him, 
and  by  so  doing  must  also  be  held  to  have  ac- 
cepted the  extra  baaards.  It  Is  apparent,  how- 
ever, that  it  1b  not  material  that  deceased  was 
by  force  of  circumstances  put  to  his  dection  oa 
the  first  day  of  his  work  to  dther  quit  the 
employment  or  accept  the  extra  duty  and  haz- 
ard thus  imposed  on  him.  It  would  not  be  dif- 
ferent if  this  condition  confronted  him  a  week 
or  a  month  after  he  began  his  work,  except  as 
it  might  bear  on  the  question  of  his  experience. 

[2,3]  The  difficulty  with  defendant's  conten- 
tion is  that  it  loses  sight  of  the  fnll  duty  of  the 
master  to  the  servant  in  reference  to  warning 
and  instructing  an  Inexperienced  servant  as  to 
abnormal  and  extraordinary  risks  and  hazards. 
It  is  not  generally  sufficient  that  the  master 
merely  informs  the  servant  that  there  is  dan- 
ger or  the  source  from  which  the  danger  comes. 
There  must  be  "such  instruction  as  will  enable 
him  to  avoid  injury."  S  Labatt's  Master  & 
Servant,  {  115©,  p.  3078.  'The  instruction  and 
warning  must  be  accompanied  with  such  expla- 
nation as  wUl  enable  the  servant  to  understand 
it.  And  where  required  to  perform  dangerous 
work,  the  master  must  instruct  him  fully  as  to 
the  safest  mode  of  doing  such  work,  and  warn 
him  of  liability  to  special  danger,  of  which  he  is 
not  aware."  1  Bailey  on  Personal  Injuries, 
i  300,  p.  660.  The  deceased  received  no  in- 
struction so  as  to  enable  him  to  avoid  the  dan- 
gers of  using  dynamite  and,  while  he  doubtless 
knew  that  dynamite  was  dangerous,  yet  his  ig- 
norance of  the  extent  of  its  dangers  and  bow 
to  avoid  same  is,  by  reason  of  his  inexperience, 
excusable.  Porter  v.  BaOroad,  71  Mo.  66.  80, 
36  Am.  Bep.  464.    No  employi  can  be  hdd  to 
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Manme  riski  which  are  onlmown  to  him  or 
dangers  which,  hy  reason  of  his  inexperience, 
he  does  not  comprehend.  "A  master  is  prima 
facie  bonnd  to  instmct  a  aenrant  as  to  all  risks 
which  are  abnormal  or  extraordinary  and  at  tiie 
same  time  <rf  snch  a  kind  that  the  servant  can- 
not be  held  chargeable  with  an  adequate  com- 
prehension of  their  nature  and  extent,  or  of 
the  proper  means  by  which  to  safeguard  him- 
self. (The  same  role,  of  course,  applies  even 
if  the  danger  is  from  an  extraneous  source, 
and  not  one  arising  out  of  the  work  itself,  pro- 
vided the  master  is  chargeable  with  knowledge 
and  the  servant  Is  not.)  The  presumption  Is 
that  all  risks  which  belong  to  this  category 
are  not  known  to  the  servant.  Hence,  the 
question  whether  the  servant  should  have  been 
warned  is  always  for  the  Jury  where  the  evi- 
dence is  fairly  susceptible  of  the  cfHistruction 
that  the  peril  to  which  Us  injury  was  due  was 
one  of  this  description,  and  there  is  no  positive 
evidence  tending  to  charge  him  with  actual  or 
constructive  knowledge  of  that  periL  This 
principle  is  equally  applicable  whether  the  risks 
in  question  existed  at  the  time  when  the  serv- 
ant commenced  the  performance  of  his  contract, 
or  were  afterwards  created  by  some  material 
change  in  the  intrinsic  condition  or  relative  ar- 
rangement of  the  instrumentalities  by  which  the 
work  was  being  done,  or  the  substances  which 
the  injured  person  <fr  his  coemployte  were  re- 
quired to  handle."  8  Labatt's  Master  &  Serv- 
ant. {  U46. 

[4]  The  only  thing  which  excuses  the  master 
from  his  duty  to  warn  and  instruct  the  inex- 
perienced servant,  as  to  hazards  and  dangers 
not  usually  comprehended  by  the  inexperienced, 
is  that  in  applying  for  the  employment  the  serv- 
ant holds  himself  out  as  being  capable  of  per- 
forming the  work  with  Its  attendant  dangers, 
and  as  knowing  and  comprehending  the  same. 
But,  where  hazardous  work  is  imposed  on  a 
servant  by  force  of  the  drcumstancea  under 
wUch  he  works,  or  by  direct  commands  from 
the  master,  then  the  element  of  the  servant 
iKrfding  himself  out  as  being  qualified  and  know- 
ing the  dangers  is  wholly  lacking  and  the  mas- 
ter cannot  be  relieved  of  the  duty  to  warn  and 
instmct  the  inexperienced  servant  3  Labatt's 
Master  &  Servant,  f  1082.  In  1  Bailey  on  Per- 
sonal Injuries,  S  801,  In  speaking  of  the  duty 
to  instruct  and  warn  inexperienced  servants, 
"where  the  servant  says  nothing  about  his  ex- 
perience and  the  master  knows  nothing  in  re- 
gard thereto,"  the  rule  is  laid  down  that,  "if 
the  servant  is  ignorant  and  inexperienced,  it 
is  a  duty  to  warn  him  of  dangers  not  obvious 
to  one  without  experience;  but  there  is  no  duty 
to  notify  or  instruct  him  as  to  dangers  which 
are  open  and  apparent  to  every  person." 

[5]  Why  should  the  servant  who  is  Inexperi- 
enced and  ignorant  of  the  dangers  of  doing 
a  certain  work,  imposed  on  him  impliedly  or 
by  direct  command,  be  held  to  assume  the 
risk  of  So  doing,  when  nothing  has  been  said 
or  done  by  the  servant  to  indicate  that  he  is 
experienced  or  knows  of  the  dangers?  Can 
a  master,  who  knows  the  great  danger  to  an 
inexperienced  man  in  doing  a  particular  kind 
of  work,  shut  his  eyes  and  assume,  without 
any  knowledge  on  the  subject  or  attempting 
to  acquire  any,  that  every  adult  man  in  posses- 
sion of  his  ordinary  faculties  has  the  skill  and 
experience  necessary  to  do  that  work  which 


can  be  done  with  safety  only  by  tbe  few  who 
have  by  experience  and  training  acquired  such 
knowledge?  I  think  not  The  very  fact  that 
the,daAger  is  such  that  the  work  can  be  dooe 
safely  only  after  experience  and  training  ii 
a  fact  which  must  be  taken  into  consideration 
in  determining  the  master's  negligence  in  di- 
recting or  permitting  a  servant  to  engage  in 
such  extrahazardous  oeeupatiam.  In  Vitto  t. 
Farley,  15  Misc.  Bep.  153,  36  N.  1.  Sapp.  U05, 
the  court  held  that: 

"The  act  of  the  foreman  in  directing  the 
idaintiS,  a  c<teborer  employed  to  break  stones 
and  drill  holes,  to  draw  a  charge  from  a  blait, 
without  ascertaining  what  his  knowledge  or  ex- 
perience was,  cannot  be  regarded  other  than  u 
negligence.  This  work  required  a  c^tiin 
amount  of  skill,  and  the  forranan  was  not  justi- 
fied in  assuming  that  every  laborer  who  might 
obey  the  order  to  perform  it  had  the  necessai; 
knowledge  or  experience.  No  common  laboisr 
could,  with  due  regard  to  safety,  be  permitted 
to  undertake  it,  no  matter  bow  willing  or  eager 
he  might  be,  onless  he  were  first  told  what  llie 
blast  contained,  or  intetrocated  as  to  his  knowi- 
edge." 

it  is  held  in  Warren  Vehicle  Stock  Co.  t. 
Siggs.  91  Ark.  102,  120  S.  W.  412,  that  "it  i« 
the  duty  of  tfah  master  to  see  that  the  servant 
is  competent  for  liis  position";  and  Justice 
Lurton,  in  Felton  v.  Girardy,  104  Fed.  1:27, 
43  C.  a  A.  439,  and  in  I<ouisviUe  &  M.  K.  Co. 
V.  Miller,  104  Fed.  124,  43  C.  C.  A.  43(i,  held 
tliat  even  where  the  servant  represented  tliat 
he  had  knowledge  of  and  experience  sufficient 
to  do  a  certain  worit  requiring  skill  and  ex- 
perience, the  master,  who  had  knowledge  to 
the  contrary,  could  not  escape  liability  for 
failure  to  warn  and  instruct  In  Finney  r. 
King,  96  Minn.  160. 107  M.  W.  1127,  the  court 
said: 

"In  view  of  the  extreme  dangers  and  hazardi 
connected  with  the  use  of  dynamitot  ot  wliicb 
the  court  will  take  notice,  and  the  manner  in 
whidh  it  was  prepared  for  use  in  this  particu- 
lar work,  it  was  onquestionably  one  of  the  per- 
sonal duties  of  defendants  properly  to  supervise 
and  superintend  its  use,  to  provide  reasonably 
safe  methods  for  heating  it,  and  to  instruct 
and  warn  inexperitticed  employes  of  its  danger- 
ous character  and  the  manner  in  which  to  han- 
dle it  with  safety." 

In  DeU  V.  McGrath,  92  Minn.  187,  99  N.  W. 
629,  the  court  held: 

"It  is  equally  well  settled  that  it  is  the  abso- 
lute duty  of  the  master  to  inform  bis  employi 
of  the  dangers  incident  to  the  work  he  is  direct- 
ed to  do,  as  was  held  in  Gray  v.  Commutator 
Co.,  86  Minn.  463,  89  N.  W.  322,  wliere  then 
are  peculiar  conditions  increasing  the  risk  or 
the  hazards  incident  to  the  use  <^  the  instru- 
mentality furnished  by  the  master;  and  this 
without  rderence  to  his  age  or  experience,  un- 
less such  experience  has  acquainted  him  with 
the  danger  he  incurs." 

In  3  Labatt's  Master  &  Servant,  S  UU.  this 
language  is  used: 

"But  it  frequently  happens  that  the  evidoics 
indicates  either  that  the  servant  was  not  a  per- 
son of  the  normal  capacity  contemplated  by 
this  principle,  or  that  the  risk  to  be  enconntered 
was  of  such  a  nature  that  even  the  possessioa 
of  a  normal  capacity  would  not  enable  him  to 
appreciate  it  without  special  training  for,  or  a 
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practical  aapiaintanea  irith,  the  irark  to  iMA 
it  was  incicleDt.  Tbe  pwtaae  of  one  or  both 
of  these  elements  will  frequently  render  it  im- 
possible to  say,  as  a  matter  of  law,  that  tbe 
duty  of  instruction  was  not  owed  to  the  servant, 
when,  if  they  were  ahstracted  from  the  case, 
the  plaintiff  wonid  not  be  allowed  to  retain  a 
TCrdict  in  his  favor  rendered  on  tiie  theory  that 
sach  a  doty  existed." 

And  again,  in  section  1168,  it  ia  said: 

"Another  ia  tliat  the  master  cannot  bs  pv»- 
aoonced,  aa  a  matter  of  law,  free  from  negli- 
gence, where  the  testimony  fairly  warrants  the 
inference  that  the  work  in  question  was  abnor- 
mally dangerous  to  an  inexperienced  empIoy£, 
and  that  he  had  received  no  instructions  as  to 
the  particular  perils  to  be  avoided  and  the  prop- 
er means  of  avoiding  them." 

In  Weldi  V.  Bath  Irouwindn,  OS  ICe.  881,  07 
AtL  88,  92,  the  court  Mid: 

"Bnt  aa  to  these  dangers,  if  thejr  in  fact  ex- 
isted, no  information  or  instructions  whatever 
were  given  to  this  plaintiff.  Tbe  master  who 
used  this  dangerous  explosive,  the  use  of  which 
was  attended,  it  is  claimed,  with  these  peculiar 
dangers,  should  have  known  of  their  existence, 
and  should  have  also  assumed  that  the  plaintiff, 
a  common  laborer,  had  no  knowledge  concern- 
ing them,  or  at  least  have  made  inquiries  in  re- 
lation thereto." 

The  United  States  Supreme  Court,  in  Mather 
V.  Rillston,  156  IT.  S.  391,  16  Sup.  Ct  464,  30 
liw  Ed.  4m,  470,  states  the  law  thus: 

"So,  too,  if  persons  engaged  in  dangerous  oc- 
cupations are  not  informed  of  the  accompany- 
ing dangers  by  the  promoters  thereof,  or  by  the 
employers  of  laborers  thereon,  and  sucb  labor- 
era  remain  in  ignorance  of  the  dangers  and  suf- 
fer in  consequence,  the  employers  wUl  also  be 
cfaa^eable  for  the  injuries  sustained." 

See,  also,  McCalman  v.  Illinois  Cent.  R.  Co. 
(C.  C  A.)  215  Fed.  466,  469.  Bailey  summaris- 
es the  doctrine  thus: 

"Where  an  employer  is  required  to  ose  par- 
ticalarly  hazardous  agencies,  he  mnst  give  full 
information  to  the  servant  as  to  dangers  aria- 
ing  therefrom,  so  as  to  enable  the  servant  to 
avoid  audi  dangers  by  the  use  of  due  care."  1 
Bailey  oo  Personal  Injuries,  {  305. 

These  statements  of  the  law  are  in  accord 
with  the  decisions  in  our  own  state.  Thus,  in 
Bromley  v.  Smith,  Begga  &  Rankin  Machine 
Co.,  12  Mo.  App.  594,  tbe  court  stated  the  law 
in  this  language: 

"It  is  the  duty  of  a  master  to  notify  bis  serv- 
ants employed  in  handling  dangerous  machin- 
ery, of  the  dangerous  character  of  the  machin- 
ery, unless  it  is  known  to  him  at  the  time  that 
the  servants  are  experienced  in  the  management 
of  such  machinery." 

Also,  in  Dowling  v.  Allen  Se  Co.,  6  Mo.  App. 
196,  199,  the  court  said: 

"Employers  are  bound  to  famish  their  on- 
ploy^s  with  a  reasonably  safe  place  in  which  to 
work,  ciBisideiing  the  duuraeter  odt  their  boai- 
meas.  •  •  •  and  are  bound  to  see  that 
their  employte  have  reasonable  notice  of  any 
hidden  danger  known  to  the  employer,  but  of 
which  the  employ^  might  be  ignorant  without 
hlame,  and  of  which  at  the  time  he  is  hired  he 
may  reasonably  be  supposed  to  be  in  tact  ig- 
norant." 

In  Deeds  v.  Bailroad,  167  Mo.  App.  463,  187 
&  W.  1018,  a«  plaintiir  applied  for  and  was 


given  a  job  as  a  section. hand  on  the  raUraad 
vriiere  the  men  oaed  a  hand  ear  in  going  to  and 
from  their  work.  Th»  additicmal  duty  waa 
imposed  on  rl«iiiti«>  of  operating  the  brake  on 
the  hand  oar  without  being  given  any  instrac- 
tions  as  to  the  method  of  operating  the  same 
or  warning  as  to  its  danger.  The  master  mere- 
ly assumed,  without  inquiry,  that  he  was  com- 
petent to  do  this  work.    The  oonrt  there  said: 

"It  is  wdl  known  that  the  law  makes  a  dia* 
tinctioa  betweoi  a  man  without  experience  and 
one  with  experience  in  the  operation  of  machin- 
ery, or  doing  work  not  commonly  understood. 
The  latter  is  held  to  a  much  more  strict  ac- 
count for  his  actions  in  relation  thereto  than 
the  former.  It  is,  therefore,  held  to  be  the  duty 
of  the  master  to  instruct  the  inexperienced  em- 
ploy6  as  to  the  mode  of  operation  and  tbe  dan- 
gers arising  therein." 

In  Naughton  ▼.  Gaslight  Co.,  123  Mow  App. 
192,  100  S.  W.  1104,  the  injared  man  had  been 
in  defendant's  employ  about  two  months,  and 
is  described  aa  one  whose  "trade  was  that  of 
blacksmith  helper,  and  the  evidence  tends  to 
show  he  had  never  cleaned  out  an  ash  pit  UBtU 
the  day  he  was  homed."  The  work  he  was 
directed  to  do  was  such  that  it  waa  generally 
done  by  experienced  men  and  "when  any  but 
an  «xpeHenced  hand  was  ordered  to  dean  out 
the  ashes  in  a  chamber,  some  onploye  of  ex- 
perience waa  sent  alwg  to  assist."  There  was 
nothing  to  show  defendant's  knowledge  of  the 
deceased's  inexperience  except  as  above  stated. 
There  is  no  intimati<m  that  he  was  a  minor 
or  as  having  any  physical  infirmity.  Against 
the  contention  that  the  deceased  was  guilty  of 
contributory  negligence  in  undertaking  to  do 
this  work  and  that  the  dangers  were  open  and 
obvious,  the  court  held: 

"There  is  but  slight,  if  any,  evidence  that 
Naughton  was  negligent  and  much  evidence  that 
defendant  was  in  ordering  him  into  a  place  of 
danger  withont  proper  instmction  or  safe- 
guards." 

See,  also,  fimall  t.  Polar  Wave  Ice  ft  Fuel 
Co.,  179  Mo.  App.  466,  463, 162  S.  W.  709. 

[6]  My  insistence  is  that^  taking  into  consid- 
eration all  the  circumstances  in  evidence,  in- 
duding  the  fact  that  deceased  applied  for  work 
as  a  shovder  and  made  no  representations  as 
to  being  exi)erienced  in  exploding  dynamite, 
the  extent  to  whidi  such  work  is  extrahazard- 
ous, the  fact  that  only  the  few  who  have  had 
experience  in  that  line  of  work  could  do  tbe 
same  in  comparative  safety,  and  the  improba- 
bility that  one  applying  for  work  as  a  shoveler, 
which  does  not  usually  involve  "popping  boul- 
ders" with  dynamite  would  be  experienced,  the 
question  of  the  master  being  put  on  notice  as  to 
his  inexperience  and  being  negligent  in  not  in- 
forming him  of  the  dangers  was  for  the  jury. 

f71  Whether  or  not  the  deceased  was  guilty  ef 
oonteibntory  negligence  in  undertaking  to  use 
dynamite  in  breaking  bonlders,  in  view  of  his 
knowing  his  own  inexperience  and  the  danger 
of  so  doing,  depends  on  whether  the  danger  was 
so  obvious  and  glaring  that  a  reasonably  pru- 
dent man  would  not,  undei;  the  same  circum- 
stances, undertake  to  do  so.  It  is  not  claimed, 
however,  that  the  court  directed  a  verdict  for 
defendant  on  the  ground  that  plaintiffs'  evi- 
dence showed  conMbntory  negligence  of  tlie 
deceased  as  a  matter  of  law.  The  whole  ques- 
tion here  ia  as  to  a  prima  fade  diowing  as  to 
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defendanfa  ncfUccnce.  Am  the  majoritj  opiii> 
ion  holds  that  there  Ib  no  negligence  of  the 
master,  there  is  no  need  of  discnsaing  contrib- 
ntory  negligence.  Nor  is  it  material  that  in  this 
case  the  deceased  was  not  directly  commanded 
to  do  the  work  of  breaking  boolders  with  dyna- 
mite. 

[8]  The  fact  that  on  going  to  woA  he  foond 
the  other  shorelers  doing  this  work  under  the 
eye  of  the  foreman  and  no  one  there  ready  to 
do  the  work  for  him  was  an  implied  command 
for  him  to  do  so  alsa  Tbia  fixes  defendant's 
liability  the  same  as  if  deceased  had  been  spe- 
cially directed  to  do  this  work.  Marklewits  t. 
Olds  Motor  Works,  162  Ifich.  113,  US  N.  W. 
900;  8  Labatt's  Master  &  Servant,  g  1146,  p. 
8045. 

[9]  It  shotdd  be  held,  therefore,  that  the  conrt 
erred  in  sustaining  a  demurrer  tia  the  evidence 
and  in  not  submitting  the  ease  to  the  jury  on 
defendant's  negligence  in  imposing  on  the  de- 
ceased the  doing  of  hasardous  work  without 
instmctions  or  warning  as  to  the  dangers. 

Deeming  that  the  majority  opinion  is  in  «m- 
flict  with  Deeds  t.  Railroad,  by  the  Kansas 
City  Court  of  Appeals,  and  Naugbton  v.  Oas- 
light  Company  and  Bromley  t.  Smith,  Beggs  Sc 
Bankin  Machine  Company,  by  the  St.  IJouis 
Court  of  Appeals,  all  supra,  I  ask  that  this 
case  be  certified  to  the  Supreme  Court. 

I.  V.  McPheraon  and  James  A.  Potter,  both 
of  Aurora,  for  appellants. 

Thos.  Hackney,  of  Kansas  City,  for  re- 
qpondent. 

WOODSON,  J.  We  have  carefully  read 
the  majority  and  minority  opinions  delivered 
by  the  Springfield  Court  of  Appeals  in  this 
case  reported  in  190  Mo.  App.  231  and  2S4, 
respectively,  176  8.  W.  446. 

The  majority  lays  too  much  stress  upon 
the  fact  that  the  use  of  dynamite  is  a  dan- 
gerous business,  known  to  all,  which  the  de- 
ceased should  have  borne  in  mind  and  have 
avoided  the  danger  Incident  to  its  explosion. 
In  one  sense,  that  is  true;  but,  in  the  sense 
in  wbidi  the  deceased  was  handling  it,  it  is 
not  true.  For  instance,  I  know  it  is  danger- 
ous to  be  around  while  dynamite  is  being 
exploded,  and  I  also  know  that  it  is  compar- 
atiyely  harmless  when  the  fusie  attached 
thereto  is  not  Ignited  and  it  is  otherwise 
properly  handled;  but  I  have  no  knowledge 
as  to  the  proper  manner  of  handling  it,  much 
less  of  the  evidences  that  the  fuse  is  on  fire. 
Therefore,  if  I  should  approach  a  stidi  of 
dynamite  without  knowing  that  the  fuse  was 
on  fire  and  had  no  knowledge  of  the  evi- 
dences showing  that  fact,  it  could  not  be  cor- 
rectly stated  as  a  matter  of  law  that  I  was 
pillty  of  negligence  In  approaching  it,  even 
though  the  fuse  was  in  fact  on  fire  at  the 
time;  but,  upon  the  other  hand,  if  I  had 
been  familiar  with  the  evidences  that  It  was 
on  fire  at  the  time  I  approached  it,  then  un- 
questionably I  would  have  been  guilty  of  neg- 
ligence. The  same  is  true  of  the  deceased. 
The  evidoice  tends  to  show  that  he  had  no 
knowledge  of  tile  proper  manner  of  handling 


dynamite^  and  on  aoconnt  of  inocperieoce  he 
possesMd  no  knowledge  whatever  of  the  evi- 
dences showing  the  fuse  was  on  fire  at  the 
time  be  was  injured,  which,  the  evidence 
tended  to  show,  would  have  been  readily  dis- 
covered by  an  experienced  person. 

Under  those  facts,  the  law  is  plain,  as 
shown  by  the  authoriUes  dted  by  both  the 
majority  and  minority  ophiions  mentioned, 
tiiat  it  was  the  duty  of  tlie  defendant  to  have 
instructed  the  deceased  of  the  dangers  com- 
plained of  and  to  have  informed  him  how  to 
have  detected  the  evidences  thereof. 

With  the  foregoing  preliminary  observa- 
tions, and  after  a  thorough  investigation  of 
the  record  in  this  case  and  the  authorities 
cited  by  counsel  on  eacb  stde^  we  are  of  the 
opinion  that  the  minority  opinion  correctly 
declares  the  law  of  the  case,  and  we  there- 
fore overrule  the  majority  opinion  and  adopt 
the  minority  as  the  opinion  of  this  court 

For  the  reasons  stated,  the  Judgment  Is 
reversed,  and  the  cause  remanded  to  the  cir- 
cuit court  to  retry  the  case  in  harmony  with 
the  views  herein  expressed. 

PBB.  CURIAM.  The  above  opinion  of 
WOODSON,  J.,  is  adopted  by  the  court  in 
banc  as  its  opinion.  ^ 

BOND,  C.  ;.,  and  WALKER  and  BLAIB, 
JJ.,  concur. 

WILLIAMS,  J.,  dissents. 

FARIS  and  GRAVES,  JJ.,  dissent,  and  con- 
cur in  opinion  by  RAILET,  C.,  as  set  forth 
below: 

BAILEY,  C.  On  November  17,  1914,  Clara 
and  Norvell  Batesel,  minors  under  the  age 
of  14  years,  brought  this  suit  through  their 
guardian  and  curator,  in  the  drcnit  court  of 
Jasper  county,  Mo.,  to  recover  of  defendant 
the  sum  of  $7,000,  as  damages,  alleged  to  have 
been  sustained  by  them  on  account  of  the 
death  of  their  father,  who  was  killed  in 
defendant's  lead  and  zinc  mine  in  said  coun- 
ty, on  the  evening  of  August  21,  1912,  by  the 
explosion  of  what  is  denominated  at  the  trial 
as  a  "boulder  pop."  Tbe  case  was  tried  be- 
fore a  jury,  and  at  the  conclusion  of  plain- 
tiETs  evidence  a  peremptory  instruction  was 
given  in  behalf  of  defendant.  Plalntifrs 
thereupon  took  an  Involuntary  nonsuit,  with 
leave,  etc.  The  case  was  duly  appealed  by 
them  to  Qie  Sprlngfi^d  Court  of  Appeals. 
The  latter,  in  an  opinion  by  Judge  Farrington. 
concurred  in  by  Robertson,  P.  J.,  affirmed  the  ; 
Judgment  of  the  trial  court  Judge  Sturgis  j 
filed  a  dissenting  opinion,  and  the  cause  was 
duly  certified  to  this  court  upon  his  request 
Both  opinions  are  reported  in  full  in  190  Mo. 
App.  at  pages  281  and  following,  176  S.  W. 
446. 

We  have  carefully  read,  with-  a  great  deal 
of  interest,  the  able  and  exhaustive  opinions, 
as  well  as  the  records  and  briefs  oa  file  In 
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the  case.  We  think  tbe  facta  as  stated  In  the 
majority  opinion  are  sustained  by  the  rec* 
ord,  and  that  the  views  expressed  tiiereln,  by 
the  majority  ot  the  Ctonrt  of  Appeals,  prop- 
erly declare  th«  law  of  the  cas&  Willi  some 
adcUtlonal  obaervationB,  we  hereby  adopt  the 
majority  opinion,  as  pnbUahed  in  100  Ma 
App.  231  et  eeq.,  178  8.  W.  446,  as  the  ovinr 
ion  of  this  conrt. 

II.  Aside  from  the  views  expressed  by 
Judge  FarrtngtoD,  we  are  of  the  opinion  that 
tlie  Jndgmeit  below  was  for  the  right  party 
and  shoald  be  affirmed,  for  the  following  rea- 
sons: First,  because  the  alleged  negUg«ice 
of  defendant  was  not  the  proximate  cause  of 
the  death  of  BateeeL  Second,  because  the 
YOlnntary,  negligent,  Indepaident,  and  inter- 
vening act  of  Batesel,  in  unnecessarily  and 
heedlessly  risking  his  own  life  upon  an  un- 
certainty as  to  whether  his  fuse  was  lighted, 
shonid  be  recorded  as  tbe  proximate  canse  of 
his  death. 

He  knew  he  htid  attempted  to  light  the 
fuse ;  that  he  had  applied  bis  lighted  lamp 
thereto  In  order  to  light  it.  He  thought  he 
had  Ut  it  at  the  start,  and  gave  the  usual 
signal  of  "bonldw  pap,"  after  Merrltt  h&d 
called  his  warning.  When  therefore  Batesd 
emerged  from  behind  the  pillar.  Immediately 
after  Metrltf s  shot  was  flred,  he  asked  Ao- 
buchon  for  a  light,  and  stated  that  he  was 
going  to  light  his  pop  as  it  had  not  been  light- 
ed. He  must  have  known  that  tf  the  fuse 
had  been  lighted  it  would  cause  him  injury, 
should  an  explosion  follow.  He  was  warned 
by  his  companion,  Aubndion,  from  whom  ha 
borrowed  the  light,  to  wait,  but  ignored  his 
own  safety,  and  took  chaqces  upon  an  uncer- 
tainty. When  by  waiting,  as  advised  to  do^ 
he  would  have  sustained  no  injury.  His  own 
independent,  intervening  negligent  act,  under 
the  circumstances  aforesaid,  should  be  held 
as  the  proximate  cause  of  Batesel's  death. 
1  Gooley  oo  Torts  (Sd  Bd.)  H  76-77,  pp.  101 
to  104,  inclusive;  Beach  on  CJontributory 
Negligence  (3d  Bd.)  f  36,  pp.  60^  61 ;  1  Shear- 
man &  Redfleld  on  Negligence  (6th  Ed.)  |  26, 
pp.  46, 47 ;  Webb's  Pollock  on  Torts  (Enlarged 
Am.  Ed.)  pp.  2&-S1 ;  1  White  on  Personal  In- 
juries. I  26;  Henry  v.  Ry.  C!o.,  76  Mo.  loc. 
dt  283-295,  43  Am.  Bep.  762;  Slra  v.  W»- 
bash  By.  Oo.,  116  Mo.  loc.  dt  138,  21  S.  W. 
906,  37  Am.  St  B^.  886;  Havlland  v.  By. 
Co.,  172  Mo.  106,  72  S.  W.  51B ;  Hutchinson 
V.  Ry.  Co.,  161  Mo.  246.  61  S.  W.  636,  862,  84 
Am.  St.  Bep.  710 ;  Murray  v.  St  Louis  Tran- 
sit Co.,  176  Mo.  loc.  dt  189, 190,  75  S.  W.  611 ; 
Schmidt  V.  BaUroad,  191  Mo.  215,  90  S.  W. 
136,  3  Ik  R.  A.  (N.  S.)  196;  Hutchinson  v. 
By.  Co.,  105  Ma  546,  98  S.  W.  981 ;  Mocko- 
wlk  V.  Railroad,  196  Mo.  loc.  dt  569,  670,  94 
S.  W.  266;  Oraine  v.  Metropolitan  St  By. 
Co..  246  Mo.  loc.  dt  404,  162  S.  W.  24 ;  RolU- 
son  V.  Itallroad,  2S2  Mo.  loc.  dt  642,  643,  160 
S.  W.  994;  Logan  v.  Ry.  Co.,  96  Mo.  App. 
loc  dt  464,  70  S.  W.  734;   Ry.  Oo.  v.  Cal- 


hoon.  218  U.  S.  7,  29  Sup.  Gt  321,  68  L.  Ed. 
671;  St  L.  *  I.  M.  Ry.  Oo.  v.  McWbirter, 
229  n.  S.  265,  83  Sup.  Gt  868,  67  L.  Bd.  1179; 
C!ole  V.  O.  S.  &  L.  Society.  124  Fed.  118,  60 
0.  0.  A.  693,  63  L.  B.  A.  416.  I 

In  1  (3ooley  on  Torts  (3d  Ed.)  pp.  101-104.) 
the  rule  of  law  in  respect  to  tlUs  subject  is 
very  dearly  and  forcefully  stated,  as  fol- 
lows: I 

"When  the  act  or  omission  complained  of  is 
not  in  itself  a  distinct  wrong,  and  can  only  be- 
come a  wrong  to  any  particular  individual 
throngh  injntloas  consequences  resulting  there- 
from, this  conseqiMnqe  must  not  only  be  shown, 
bnt  It  must  be  so  connected  by  averment  and 
evidence  with  the  act  or  omission  as  to  appear 
to  have  resulted  therefrom  according  to  the  ordi- 
naiy  coarse  of  events,  and  as  a  proximate  re- 
sult of  a  rufflcient  cause. 

"If  the  original  act  was  wrongful,  and  would 
naturally,  according  to  the  ordinary  course  ot 
events,  prove  injurious  to  some  other  person  or 
persons,  and  does  actually  result  in  injury 
throngh  the  intervention  of  other  catues  whidi 
are  not  wrongful,  the  injury  shall  be  referred 
to  the  wrongful  cause,  passing  by  those  which 
wero  innocent  But  if  the  original  wrong  only 
becomes  injurious  In  consequence  of  the  inter- 
vention of  some  distln<^ wrongful  act  or  omis- 
sion by  another,  the  injury  shall  be  imputed  to 
the  last  wrong  as  the  proximate  cause,  and  not 
to  that  which  was  mora  remote." 

In  1  White  on  Personal  Injuries,  8  26,  pi 
27,  It  is  said: 

"When  a  new,  Indepemdeat  cause,  not  under 
the  control  of  the  alleged  wrongdow,  intervenes 
between  the  alleged  wrongful  act  and  the  injury. 
If  such  Intervening  cause  is  not  a  consequence 
of  the  original  wrongful  act  and  could  not  have 
been  foreseen  by  the  exercise  of  ordinary  care, 
and  but  for  sudi  intervening  cause  the  injury  to 
the  plaintilt  would  not  have  resulted,  then  the 
intervening  canse  will  be  taken  to  be  the  proxi- 
mate cause  of  the  injury  and  no  recovery  can 
be  had  from  the  party  who  is  not  responsible  for 
such  independent  cause." 

In  Henry  v.  By.  Co.,  76  Mo.,  supra,  plain- 
tiff was  directed  to  get  into  a  certain  ca- 
boose In  which  he  could  be  hauled  with  his 
stock.  It  was  dark,  and  plaintiff  entered  the 
caboose,  but  was  told  by  some  one  therein  to 
get  out  as  the  train  was  not  made  up.  He 
left  the  caboose  without  injury,  and.  In  order 
to  be  near  his  stock,  conduded  to  get  up  on 
tbe  end  of  a  flat  car  and  wait  until  his  train 
was  ready.  While  standing  with  his  back  to 
the  flat  car,  the  latter  was  struck  with  anoth- 
er car  and  ran  over  plaintiff.  He  diarged  In 
petition,  that  he  had  a  right  to  be  in  the  ca- 
boose and  was  wrongfully  ejected  therefrom ; 
that  before  he  could  extricate  himself  from 
the  network  of  tracks,  and  cars  which  sur- 
rounded him,  be  was  injured  as  aforesaid. 
In  an  able  and  exhaustive  opinion.  Judge 
Hough  held  that,  as  plaintiff  sustained  no  in- 
jury while  leaving  the  caboose,  bis  expulsion 
therefrom  was  not  the  proadmate  cause  of 
the  injury  wblcb  he  thereafter  sustained.   It 
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waa  beld  that  his  own  volTibtary,  negUgest, 
and  Independent  act.  In  onneceaBarlly  exp»3- 
Ing  himself  to  danger  after  leaving  the  ca- 
boose In  safety,  was  the  proximate  canse  of 
his  Injury,  and  that  defendant  was  not  liable 
therefor.     , 

In  Haviland  y.  By.  Co.,  172  Mo.  106,  72  S. 
W.  516,  the  plaintiff,  a  section  hand,  strained 
himself  while  lifting  or  pushing  rails  onto 
a  flat  car.  He  sued  upon  the  theory  that 
defendant  was  negligent  in  falling  to  provide 
a  sufficient  number  of  men  to  do  the  work. 
It  was  held  he  could  not  cover,  as  his  injury 
resulted  from  his  own  act  in  employing  more 
effort  than  was  necessary,  without  the  order 
or  act  of  any  one  else. 

In  Slra  v.  Wabash  Ry.  Co.,  116  Mo.  loc.  dt. 
131,  132,  21  S.  W.  905,  37  Am.  St  Rep.  386, 
plaintiff  was  a  passenger  upon  defendant's 
train  and  wrongfully  put  off  at  a  place  othw 
than  her  destination.  She  got  off  at  the  town 
of  Montgomery,  and  was  decoyed  by  a  male 
passenger  to  a  saloon  In  said  town,  and  there 
ravished  by  him.  The  suit  was  predicated 
upon  the  injury  plaintiff  received  at  the 
bands  of  the  passenger,  after  she  left  the 
train  at  Montgomery.  Judge  Macfarlane,  on 
page  138  of  115  Mo.,  A  page  007  of  21  S.  W. 
^7  AoL  St  Rep.  386),  speaking  for  this  court 
said: 

"The  horrible  injuries  suffered  by  plaintiff  at 
the  hands  of  Dusenberry,  and  the  resulting  dam- 
age, were  not  the  direct  and  immediate  conse- 
quence of  requiring  her  to  leave  the  train  at 
Montgomery." 

In  Hutchinson  v.  Ry.  Co.,  161  Ma  24A,  61 
S.  W.  636,  852,  84  Am.  St  Rep.  710,  Murray 
T.  By.  Co.,  176  Mo.  loc  dt  189,  190,  75  S.  W. 
611,  and  Hutchinson  ▼.  Ry.  Co.,  195  Mo.  546, 
93  S.  W.  931,  thte  servants  of  the  railway 
companies  were  negligent  in  falling  to  ring 
the  bell  or  sound  the  whistle,  yet  as  the  In- 
jured parties  knew  the  trains  were  approach- 
ing, there  could  be  no  recovery  based  on  this 
diarge  of  negligence.  In  other  words,  we 
held  that  the  negligence  above  mentioned 
was  not  the  proximate  cause  of  the  injury. 

In  Schmidt  r.  RaUroad,  191  Mo.  215,  90  S. 
W.  136,  8  U  B.  A.  (N.  S.)  196,  the  train  was 
mn  in  violation  of  the  speed  ordinance.  A 
recovery  was  denied,  on  the  grround  that  the 
negfligence  of  deceased  was  the  proximate 
canse  of  the  injury.  Judge  Gantt  on  page 
236,  of  191  Mo.,  on  page  141  of  90  8.  W.  (3 
Ij.  B.  A.  [N.  S.i  196).  condaded  the  opinion 
In  above  cause  as  follows: 

"The  negligence  of  the  deceased  was  concur- 
rent in  point  of  time  with  the  negligent  mnning 
of  the  train  and  was  the  direct  proximate  cause 
of  his  death." 

The  cause  was  reversed,  and  Judgment  en- 
tered In  this  court  for  defendant. 

In  By.  Ca  v.  McWhlrter,  229  U.  S.,  the  de- 
ceased was  a  brakeman  and  at  the  date  of 
bis  death  was  engaged  In  Interstate  oom- 


meroe.  Xhla  run  was  fOHn  Missouri  Into  Hll- 
n<^  At  the  time  of  his  death,  be  bad  been 
overworked  five  minutes  In  vlolatioa  of  the 
federal  slxteea-bour  law.  The  crew  pulled 
into  a  station,  deceased  got  out  of  the  cab, 
went  along  In  front  of  tbe  engine,  between 
the  rails  to  set  the  switch,  and,  while  thus 
movlnft  stumbled,  fell  In  front  of  tbe  engine^ 
and  was  run  over  and  killed.  A  recovei7 
was  sought  upon  the  ground  that  defendant 
was  Tlolattng  the  slzteen-b^ar  law  at  the 
time  and  place  of  accident  The  Suprone 
Court  of  the  United  States  reversed  the  Ken- 
tucky Court  of  Appeals  (145  Ky.  427.  140  S. 
W.  672),  and  held  that  there  was  no  causal 
connection  between  the  violation  of  the  six- 
teen-hour  law,  and  the  death  of  the  brake- 
man,  which  was  occasioned  by  bis  own  act  in 
traveling  between  tbe  rails  In  front  of  the 
moving  engine. 

Hie  other  authorities  dted  are  In  line  with 
those  above  mentioned.  They  leave  no  room 
for  doubt  aa  to  the  law  In  a  case  of  this 
character. 

The  deceased  was  a  man  of  fair  education, 
was  in  the  army  for  three  years,  had  been 
engaged  in  farming,  railroading,  eta  On  the 
2l8t  at  August  1912,  he  ent»ed  open  his 
work  in  the  evening  by  preparing  a  "boulder 
poii^'  In  the  usual  way  and  In  a  workmanlike 
manner.  He  placed  his  lamp  to  the  fuse,  and 
gave  warning  to  the  other  employ^  by  ex- 
dalming,  as  did  Merrltt  "Boulder  pop^" 
which  meant  for  the  other  employ^  to  go  to 
cover  or  behind  the  pillars.  Now,  Batesd 
knew,  when  he  i^ced  his  lamp  to  the  fuse, 
that  it  was  expected  to  explode  the  powder. 
When  he  warned  (he  other  employ^  by  ex- 
daimlng,  "Bonlder  pop,"  be  evidently  thought 
bis  fuse  had  been  lighted.  After  this,  be  and 
all  the  employ&i  went  to  the  pillars,  until 
after  Merrltf s  shot  exploded.  Batesel  then 
came  out  from  behind  the  pillar  with  Anbn- 
dion,  who  had  worked  wlttdn  three  feet  of 
him,  and  ofikei  for  a  light  es  his  lamp  had 
gone  out  when  he  attempted  to  ll^t  the 
fuse.  Now,  at  this  point  regardless  of  any 
alleged  negligence  of  defendant,  Batesel  was 
occupying  a  position  of  safety.  He  then  con- 
duded  he  had  not  lit  his  fuse  and  started 
back  to  light  It  As  a  matter  at  law,  be 
must  have  known  that  If  his  fnse  was  stlU 
burning,  the  charge  was  liable  to  explode  and 
do  him  injury.  What  then  was  bis  duty? 
Had  he  the  right  at  the  expense  of  tbe  mas- 
ter, to  speculate  as  to  his  own  safety,  with- 
out waiting  a  reasonable  time  for  tbe  e^lo- 
slon  to  occur?  We  think  not  and  yet  acting 
simply  upon  his  thm  beUef,  that  the  fuse 
was  not  lighted,  and,  In  the  face  of  ttae 
warning  of  Aubucfaon  to  wait  hto  Tolnntarily 
became  the  architect  of  his  own  mistOrtone. 
He  was  not  only  negligent  and  re<Uess  with 
regard  to  his  own  safety,  bat  lost  bis  life  ear 
der  such  circumstances  as  to  prednde  a  re- 
covery In  this  acttoUk 
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(a)  Bven  If  It  were  conoed«d  that  defend- 
uit'a  alleged  negUgoice  Itad  anything  to  do 
with  the  deatb  of  Batesel,  the  ewconlng 
n^llgence  of  the  latter  was  amply  anfiBdent 
to  defeat  thla  action. 

In  Beech  on  OOntributory  NegUgoiee  (8d 
Bd.)  S  36,  pp.  SO,  51,  the  learned  author,  after 
reviewing  the  law  upon  this  subject,  said: 

"Howerer  it  may  hare  been  expressed,  the 
principle  nnderlyhig  all  these  decisions  seems  to 
be,  and  Terlly  it  is  the  only  sound  basis  upon 
which  they  can  rest,  that  'whenever  the  plaln- 
tiff'a  case  shows  any  want  of  ordinary  care  un- 
der the  dicumstanees,  etren  the  slightest,  con- 
tribnting  in  any  degree,  even  the  smallest,  as  a 
proximate  cause  of  the  injury  for  which  he 
brings  hla  action,  bis  right  to  recover  ia  there- 
by destroyed.  Anything  more  than  this  im- 
poses upon  the  plaintift  the  duty  of  exercising 
more  than  ordinary  care,  and  refuses  him  a 
remedy  for  injuries  that  others  inflict  upon  him; 
and  anything  less  than  this,  covered  up  never 
80  mistily  in  belabored  snd  confusing  legal 
phraseology,  imposes  upon  the  defendant  the 
duty  of  exerdsing  more  than  ofdinazy  care,  re- 
quires him  to  take  better  eate  «f  the  plaintiff 
than  the  law  requires  the  ^alntiff  to  take  of 
himaelf,  and  compel*  him  to  pay  damages  for 
injuriea  that  he  did  not  inflict.  There  can  be 
no  middle  ground ;  either  the  truth  of  these 
elementary  propositions  mnst  be  conceded,  or  the 
whole  theory  of  our  modem  law  of  contributory 
negligence  must  be  abandoned.  Without  this  it 
is  a  theory  of  oppression  and'  injustice.  There 
ia  no  room  for  it  in  the  comincm  law." 

ni.  Upon  the  record,  before  us,  we  are  of 
the  opinion  that  the  judgment  below  was  for 
the  tlgbt  party,  and  it  la,  accoxdingly,  a^ 
firmed. 


COLE  et  et  ▼.  PABKBR^WASHINGTON 
00.  et  al.    (Na  19000.) 

/Supreme  Ooort  of  Missouri,  in  Bane.   Dee.  19, 
1918.) 

1.  Atpbai.  Ain>  Bbbob  «a>281(l)  —  Maitbbs 

ItEVtrWABI,*— iNTIMMMnjTOBT     JTJDSIIIWT— 

MonoNB  FOB  New  Tbzai. 
Under  Rev.  St.  1909,  |  2068,  one  is  not 
bound  to  move  for  a  new  trial  after  an  interloc- 
utory decree  to  preserve  his  right  to  have  rul- 
ings of  the  trial  court  prior  to  the  interlocu- 
tory decree  reviewed  on  appeal  from  the  final 
Judgment. 

2.  ABA-naaart  ard  Rbtitai.  «a>48  •-  Dsatr 
OF  Pabty. 

A  judgment  rendered  against  a  party  who 
died  after  dtation  and  before  verdict  is  absolute- 
ly null  and  void  as  to  him,  his  heirs  and  dev- 
isees, under  Bev.  St.  1909,  S|  1916,  1921-1923, 
relating  to  revival  of  suits  on  death  of  party. 

8.  Timb  «s>8— Tbbu  or  Ooubt. 

There  ia  no  fiction  In  this  state  that  an  eit- 
tire  term  of  court  is,  within  the  contemplation 
of  the  law,  but  a  single  day. 


4.  ABAXBUirr  ahd  Rbvitax  «e»71— DtAta 

O*  DKIBHPA]n>— NBOiaSITT  FOB  BSVIVAI.. 

Where  petition  on  special  tax  bills  against 
lots  named  a  wife  as  a  pa^rty,  probably  on  ac- 
count of  her  dower  rights,  and  the  husband  died 
after  citation  and  before  verdict,  a  judgment  of 
foreclosure  against  the  property  was  not  bind- 
ing on  the  wife  or  other  person  as  to  any  iater- 
est  left  under  a  will  of  the  husband,  where  the 
suit  was  not  revived,  as  provided  in  Rev.  St. 
1909,  g{  191S,  1921-1923. 

5.  Mttnicipai,  Cobporations  ^=3566  —  Spb- 
ciAL  Tax  Bni— BNroacmiBNT— SKBVioii  by 

PUBUOATION. 
Persons  whose  names  appear  in  a  i>etitlon  to 
enforce  a  special  tax  bill  cannot  be  served  by 
pdblieatlon  as  unknown  persons,  under  Bev.  St. 
1899.  I  680. 

6.  Municipal  Cobpobations  *=s566  —  Spe- 
cial Tax  Bill— EirroBOEUXNT— Sbbvick  bt 

POBLIOATION. 

Where  a  petition  stated  that  certain  persone 
in  a  suit  to  foreclose  a  special  tax  bill  were 
nonresidents  of  the  state,  and  that  ordinary  pro- 
cess of  law  oonld  not  be  served  upon  them,  an. 
order  of  publication  was  property  issued,  under 
Bev.  St  1899,  t  676. 

7.  MXTiraOIPAI,  OOBPOBATIORS  ^»667(1)— Spb- 
oiAL  Tax  Bill— BnoBOEiann'— CoNBTBtTo- 

TION— PLBADUra. 

Whether  a  petition  in  a  suit  to  foredose  a 
■pedal  tax  bill  is  good  or  bad  must  be  tested  by 
the  rules  of  pleading  and  not  aided  or  pieced  out 
by  the  statutes  regarding  the  issuance  and  serv- 
ice of  process. 

8.  MuniCIFAL   COBPOBATIONB   4=3566   —    SPB- 

OIAL  Tax  Bux— Pbocess-^Pubuoation. 
In  a  suit  to  foredose  a  tax  bill,  where  ti>e 
petiti<m  stated  that  one  of  three  owners  was 
dead,  that  Us  onknown  heirs  had  inherited  hi* 
interest  tiierein,  the  court  properly  issued  an 
order  of  publication. 

9.  Jvoatam  «s>608— Oollatsbai.  At»aok— 
SumcixiroT  or  Pennon. 

A  judgment  of  a  court  of  genersl  Jariadi»' 
tion,  having  jurisdiction  of  the  parties  aad  sub- 
ject-matter, was  not  void  and  open  to  collateral 
attack  because  of  failure  of  petition  to  state  a 
cause  of  action. 

Farls  and  Williams,  JJ.,  dissenting  ii)  part. 

Appeals  from  St.  Loals  OlrcHlt  Court:  Leo 
S.  Rassleur,  Judge. 

Suits  by  John  Oully  Cole  and  others 
against  the  Parker- Washington  Company  and 
others.  From  a  decree  against  them,  plain- 
tiffs Phllla  Olds  Cole  and  James  Gilbert  Cole 
appeal.  Reversed  and  remanded,  with  direc- 
tions. 

This  suit  was  instituted  in  the  circuit 
court  of  the  dty  of  St.  Louis  by  the  plain- 
tiffs against  the  defendants  to  partition  three 
lots  of  ground  situate  in  said  dty.  The  de- 
cree of  partition  was  in  favor  of  the  plain- 
tiff John  Gully  Cole,  and  against  the  plain- 
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una  Phllla  Olds  Cole  and  James  Gilbert  Cole, 
and  partially  for  and  partially  against  the 
defendant  Parker-Washlngt<»  Company  and 
in  favor  of  the  defendants  Anna  E.  Sands, 
Sarah  J.  Rldpath,  and  Mary  Cole  Palmer. 
Those  against  whom  the  decree  was  render- 
ed duly  appealed  the  cause  to  this  court. 

The  Parker-Washington  Company  (which 
for  brevity  wUl  hereinafter  be  designated  as 
the  company)  bases  Its  dalm  of  Interest  in 
and  to  the  lots  through  a  sale  by  execution 
had  under  a  judgment  rendered  In  a  suit 
brought  by  it  April  27,  1907,  on  special  tax 
bills  issued  against  said  lots  which  will  be 
presently  described. 

Prior  to  bringing  of  said  suit  the  three  lots 
were  owned  by  John  J.  Cole,  James  W.  Cole, 
and  Robert  S.  Cole,  brothers,  In  common, 
each  owning  a  one-third  undivided  interest 
therein.  Robert  S.  Cole  died  in  the  year 
1900,  leaving  surviving  him  five  children,  Wil- 
liam T.  Cole,  Minnie  Cole  Conway  (who  sold 
her  Interest  to  William  X.  Cole),  Sarah  J. 
Rldpath,  Anna  E.  Sands,  and  Mary  Cole 
Palmer,  who  inherited  their  father's  share 
in  said  lots.  James  W.  Cole  died  June  5, 
1907. 

The  suit  on  the  tax  bills  as  prevlonsly 
stated  was  filed  April  27,  1907,  returnable  to 
the  June  term,  1907,  of  the  oourt  The  de- 
fendants in  that  suit  were  John  J.  Cole, 
James  W.  Cole,  FhUla  Olds  Cole,  his  wife, 
William  T.  Cole,  and  the  unknown  heirs  of 
Robert  S.  Cole.  Personal  service  was  had 
upon  John  J.  Cole,  and  service  by  publlcatlou 
was  obtained  against  the  other  defendants, 
and  those  spedflcally  named  were  alleged  to 
be  nonresidents,  and  the  unknown  heirs  of 
Robert  S.  Cole  were  alleged  to  be  unknown 
parties.  The  last  insertion  of  the  order  of 
publication  was  on  May  18,  1907,  about  one 
week  before  the  death  of  James  W.  Cole. 
The  latter  by  will  divided  his  one-third  ih- 
terest  in  the  lots  to  his  widow,  Phllla  Olds 
Cole,  and  his  aoik  James  Ollbert  Cole,  In 
equal  parts. 

In  February,  1908,  the  company  obtained 
a  Judgment  on  the  tax  bills  aggregating  some- 
thing over  1900  against  the  lots  mentioned. 
Subsequently  said  Judgment,  on  appeal,  was 
affirmed  as  to  two-thirds  Interest  in  said 
property,  but  not  against  the  one-third  in- 
terest pf  John  J.  Cole,  and  in  due  course  the 
company  advertised  and  sold  said  property 
under  said  Judgment,  and  at  the  sale  the 
company  was  the  highest  bidder,  and  pur- 
chased the  two-thirds  Interest  so  sold. 

In  this  partition  cause,  the  trial  court 
awarded  the  Interest  of  Jas.  W.  C!ole  (which 
of  course,  included  his  wife,  Phllla  Olds  Cole, 
and  his  son,  James  Gilbert  Cole),  and  also 
awarded  the  interest  of  Wm.  T.  Cole  to  the 
Parker-Washington  Company,  but  awarded 
the  interest  of  Sarah  J.  Rldpath,  Mary  Cole 
Palmer,  and  Anna  E.  Sands,  sued  as  unknown 


heirs,  to  them  on  the  theory  that  the  order 
of  pablication  was  Insufficient  to  bind  them. 
Such  other  facts  of  the  case  as  may  be 
necessary  for  a  proper  disposition  of  the  case 
will  be  noticed  in  appropiriate  places  in  the 
oidiilon. 

R.  M.  Mchols,  of  St  Louis,  for  plaintiffs. 
Barclay,  Orthwein  &  Wallace,  of  St  Louis, 
for  defendant  Parker-Washington  Co. 

WOODSON,  J.  (after  stating  the  facts  as 
above).  [1]  I.  Counsel  for  the  company  first 
insists  that  Phllla  Olds  Cole  and  James  Gil- 
bert Cole  are  in  no  position  to  urge  the  er- 
rors complained  of  by  them  for  the  reason 
that  they  occurred  daring  the  trial  and  prior 
to  the  rendition  of  the  Interlocutory  Judg- 
ment ordering  the  partition  of  the  lots,  and 
were  not  called  to  the  attention  of  the  trial 
court  at  that  time  by  a  motion  for  a  new 
trial,  but  at  a  later  term  by  such  motion  filed 
within  four  days  after  the  rendition  of  the 
final  decree  in  the  ease. 

In  support  of  this  insistence  we  are  cited 
to  the  following  cases:  Green  v.  Walker.  99 
Mo.  68,  12  S.  W.  358;  Brady  v.  Connelly, 
52  Mo.  19;  Hatcher  v.  Moore,  61  Mo.  115: 
Vineyard  v.  Matney,  68  Mo.  105.  None  of 
these  cases  support  the  proposition  presented 
for  decision;  in  the  first  and  third  there 
was  no  motion  for  a  new  trial  filed  in  the 
cause  at  any  state  of  the  case,  and  in  the 
second  and  fourth,  while  a  motion  for  a  new 
trial  was  filed,  yet  the  errors  complained 
of  in  this  court  were  not  called  to  the  at- 
tention of  the  trial  court  In  the  motion  for 
a  new  trial. 

Under  those  facts,  this  court  correctly  rul- 
ed In  all  of  those  cases  that  the  errors  com- 
plained of  were  not  reviewable  by  this  court. 
But  in  the  case  at  bar  a  moti<m  for  a  new 
trial  was  tlm^  filed  after  the  rendition  of 
the  final  Judgment  In  the  case,  and  that  Is 
the  only  motion  for  a  new  trial  the  statutes 
of  this  state  and  the  practice  thereunder  re- 
quire to  be  filed,  without  It  can  be  said  that 
the  atatnte  requires  a  motion  for  a  new  trial 
to  be  filed  within  four  days  after  the  rendi- 
tion of  an  interlocutory  Judgment  where  the 
party  who  deans  himself  aggrieved  thereby 
desires  to  appeal  therefrom.  In  my  opinion 
the  statute,  requiring  a  motion  for  a  new 
trial  to  be  filed  within  four  days  after  the 
rendition  of  the  Judgment,  applies  to  an  In- 
terlocutory decree  when  It  is  to  be  am>ealed 
from  the  same,  as  it  does  to  a  final  Judgment 
when  it  is  to  be  aR>ealed  from,  bnt  In  neither 
case  when  no  appeal  is  to  be  taken.  The  rea- 
son for  requiring  the  motion  to  be  filed  in 
the  one  case  Is  Just  the  same  as  In  the  other, 
viz.  to  call  the  attention  of  the  trial  to  its 
own  errors.  Bnt  there  la  no  reas<m  for  re- 
quiring BDCb  a  motion  to  be  filed  to  an  In- 
terlocutory decree,  if  no  appeal  Is  to  be  taken 
therefrom  prior  to  the  rendition  of  the  final 
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Jadgaiait.  l%e  right  to  appeal  from  aa  In- 
terlocntory  decree  Is  pnroly  optional  with 
the  party  -who  ftels  himself  aggrieved  there- 
by; that  la  the  express  provision  of  sec- 
Uon  2038,  B.  S.  1900,  bat  be  la  not  bound 
to  so  do  In  order  to  preserve  bis  right  to 
have  this  oonrt  review  the  mllngs  of  the  trial 
court  qn  ap|>eal  from  the  final  Jndgment,  pro- 
vided he  then  calls  the  trial  court's  attention 
to  the  errors  complained  of  by  a  motion  for 
a  new  trial;  this  Is  expressly  provided  for 
by  said  section  2038  In  the  following  lan- 
goage: 

"But  a  failure  to  appeal  from  any  action  or 
dedaion  of  the  eoxut  before  final  Judgment  shall 
not  prejodice  tlie  right  of  tlie  party  so  faiUag  to 
have  the  action  of  the  trial  covrt  reviewed  on  an 
appeal  taken  from  the  final  Judgment  In  the 
case."  ' 

In  the  light  of  this  statnte  thera  Is  no 
rhyme  or  reason  for  filing  a  motion  for  a 
new  trial  npon  the  rendition  of  an  Inter- 
locutory decree  without  the  aggrieved  party 
wishes  to  appeal  the  cause  to  this  court. 
There  has  been  some  unguarded  language 
used  In  some  of  the  cases,  which,  if  not  read 
in  the  l^ht  of  this  statute,  might  lead  one 
to  beUeve  this  court  has  committed  Itself  to 
the  proposition  that  none  of  the  proceedings 
of  the  trial  conrt  had  prior  to  and  Including 
the  rendition  of  Interlocutory  decree  could 
be  reviewed  by  this  court  without  a  motion 
for  a  new  trial  Is  filed  within  four  days 
thereafter.  But  be  that  as  It  may,  all  sudi 
cases,  if  there  be  any  announcing  a  contrary 
rule  are  hereby  overruled.  We  therefore  de- 
cide this  insistence  against  the  company. 

[2,  S]  II.  Counsel  ft>r  plaintiffs  contends, 
since  the  record  in  this  case  discloses  the 
fact  that  James  W.  Cele  died  June  6,  1807, 
after  service  of  process  upon  him  In  the  tax 
suit  mentioned,  and  about  five  days  prior  to 
the  return  day  of  the  writ,  which  was  June 
10,  1907,  and  some  eight  months  before  the 
date  of  the  trial  and  rendition  of  Judgment, 
which  was  February  20,  1908,  without  hav- 
ing that  suit  revived  against  his  heirs  or 
represoitatives  on  or  before  the  third  term  of 
the  court  after  his  death  occurred,  the  cause 
permanently  abated,  and  the  Judgment  ren- 
dered therein  is,  as  a  matter  of  law,  under 
sections  1916,  1921,  1922,  and  1923,  R.  8. 
1909,  utterly  void  as  to  his  devisees  Fhllla 
Olds  and  William  J.  Cole,  and  cite  in  sup- 
port of  that  proposition  the  following  cases : 
Sargeant  v.  Sowsey,  89  Mo.  618, 1  S.  W.  823 ; 
Mnri^y  v.  Bedmond,  46  Mo.  317;  Kentschler 
V.  Jamison,  Adm'r,  6  Mo.  App.  135;  Weller 
Mfg.  Co.  V.  Eaton,  81  Mo.  App.  667 ;  Chllders 
V.  Sdiants,  120  Mo.  SOS,  25  S.  W.  200 ;  Adams 
V.  Gossom,  228  Mo.  B66,  128  S.  W.  16;  In  re 
Tonng  Estate,  SO  Or.  348,  116  Pac.  85,  1060, 
Ann.  Cas.  1913B,  1310 ;  Life  Aas'n  of  Amer- 
ica V.  Fassett,  102  111.  SIS;  Blvens  v.  Hen- 
derson, 42  Ind.  App.  B6i,  86  N.  B.  428;  Kag- 
er  T.  YidKHJ,  61  Kan.  842,  68  Pac.  628,  49 


Ia  B.  A.  18S,  tm&  Bote,  78  Am.  St.  Rep.  818. 
Section  1810,  so  far  as  material,  provides: 

"Xo  action  shall  abate  by  the  death  •  •  • 
If  the  cause  of  action  survive  or  continue.  In 
case  of  the  death  •  •  •  the  court,  on  or  be- 
fore the  tUrd  term  after  the  snggestion  of  sudi 
death  •  •  •  may,  on  motion,  order  the  ac- 
tion to  be  continued  by  or  against  the  repreaen- 
tativa  or  suoceasM'  of  sueh  party  hi  interest," 
etc. 

Section  1921,  supra: 

"In  all  cases  where  the  repreaentatives  of  the 
deceased  or  disabled  party  shall  not  be  made 
parties  according  to  the  provisions  of  this  ar- 
ticle, on  or  before  the  third  term  after  the 
snggestion  of  the  death  or  dlaaMIity,  the  action 
shall  abate  as  to  such  party  and  the  interest  of 
his  lepresentatlvw  «r  snccessor  tiierrin,"  ete. 


Section  1922: 

"After  a  verdict  shall  be  rendered  in  any  ac- 
tion, and  after. an  answer  of  confeasixM  in  any 
suit  brought,  if  either  party  die  before  judg- 
ment be  actually  entered  thereon,  the  court 
may,  withifl  one  term  after  such  verdict  or  an- 
swer, enter  final  Judgment  in  the  name  of  die 
original  parttes." 

Section  1828: 

"Nothing  hi  the  preceding  section  diaH  be  eon- 
strned  to  authorize  the  entry  of  a  Jodgment 
against  any  party  who  shall  have  died  before  a 
verdict  is  actually  rendered  against  him,  not- 
withstanding he  may  have  died  on  the  first  or 
any  other  day  of  the  term  at  which  such  verdict 
shall  have  been  rendered,  but  sndi  veidlct  shall 
be  void." 

In  the  consideration  of  this  case  it  mnst  be 
borne  In  mind  that  under  the  common  law 
the  death  of  a  party  to  a  suit,  wtaethor  served 
with  process  or  not,  permanently  abated  the 
suit,  and  It  could  not  be  revived  against  bis 
represoitatlves  or  soccessors  In  interest; 
This  proposition,  and  the  authorities  support- 
ing It,  will  be  fully  considered  later. 

The  sections  of  the  statutes  Just  mentioned 
are  plain  and  unambiguous.  The  first  pro- 
vides that  no  action  shall  abate  (which  it  did 
at  common  law)  on  account  of  the  death  of  a 
party  to  a  suit,  etc.,  and  that  In  case  of  death 
the  court,  on  or  before  the  third  term  after 
the  suggestion  of  such  death,  may  continue 
the  cause  against  the  representative  or  suc- 
cessor of  such  party.  This  language  clearly 
shows  that  It  was  not  the  intention  of  the 
L^slature  that  the  suit  should  be  prosecuted 
and  Judgment  rendered  against  a  dead  man 
any  more  than  it  could  be  done  at  ocHnmmi 
law,  but  against  his  representatives  or  succes- 
sor In  interest. 

Hie  second  section  quoted  clearly  provides 
that  where  the  repres^tative  or  successor  of 
the  deceased  party  has  not  been  made  a  party 
on  or  befbre  the  tiilrd  term  of  the  conrt  after 
the  suggestion  of  the  death,  as  previously 
stated,  the  action  shall  abate  as  to  such  party 
and  the  Interest  of  bis  representatives  or  sno- 
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oeaaoini  therein.  Tbhi  aeClloa  cteorly  pro- 
vides that  the  suit  shall  abate  as  to  the  dead 
part7  ^nd  to  the  Interest  of  his  said  repre- 
sentatlTea  and  successors  U  not  rerlTed 
against  them  on  or  prior  to  the  said  third 
term  of  said  court.  In  other  words.  It  was 
the  intention  of  the  Legislature  that  no  dead 
man  should  be  bound  by  a  Judgment  rendered 
against  him  after  death,  or  against  his  estate 
without  his  representative  or  successor 
should  be  made  a  party,  as  previously  stat- 
ed. This  was  the  common-law  rule,  pure  and 
simple,  except  these  statutes  give  Uie  surviv- 
or the  tight  to  bring  In  the  representatives  or 
successors  of  the  deceased  on  or  before  the 
expiration  of  the  third  term  at  the  court  aft- 
er the  snggestloB  or  djeath  had  been  made; 
tnd,  where  no  snggestlan  of  death  Is  made 
trhen  the  cause  is  called  for  trial,  the  same 
abates  as  at  oommon  law. 

In  (ttdetr  to  make  this  matter  doubly  <dear, 
the  Legislature  bV  the  third  section  quoted, 
that  is,  section  1B23,  In  express  terms  defin- 
ed what  It  meant  by  the  enactment  of  section 
1022.  It  provides  that  nothing  contained 
In  the  preceding  section  shall  authorize  the 
rendition  of  a  Judgment  against  any  party 
who  shall  die  before  verdict  fonnd  against 
him,  regardless  of  the  fact  that  he  may  have 
died  upon  the  first  or  any  other  day  of  the 
term  of  said  court,  but  authorlces  the  rendi- 
tion of  Judgment  against  him  after  verdict 
and  within  one  year  thereafter. 

It  would  seem  from  reading  these  statutes 
that  they  are  too  plain  to  need  construction, 
and  that  may  be  the  reason  why  there  have 
been  so  few  cases  before  this  court  calling  for 
their  construction,  but  nevertheless  there  ai« 
a  few  such,  which  we  wlU  here  consider. 

In  the  case  of  Sargeont  v.  Bows^,  89  Ma 
817,  k>c.  dt  622, 1  S.  W.  823, 824,  Judge  Sher- 
wood, In  construing  this  statute,  said: 

"Relative  to  the  decree  which  Rowsey  ob- 
tained in  the  suit  brought  agaioBt  John  M. 
Sargeant  and  Rowsey  by  Tracy  Sargeant,  to 
foreclose  the  mortgage  given  by  John  M.  Sar- 
geant, and  in  which  Rowsey  filed  a  cross-bill 
setting  up  similar  equities  to  those  now  set  up 
in  the  present  action,  and  in  whldi  he  obtained 
a  decree,  as  he  alleges,  for  the  sale  of  the  land 
In  dispute,  and  which,  it  seems,  was  sold  un- 
der that  decree,  at  wliich  sale  be  bought;  that 
such  sale  wag  a  nullity,  for  the  reason  that  the 
death  of  John  M.  Sargeant,  against  whom  the 
trait  was  brought,  was  never  suggested,  nor  the 
suit  revived  against  either  of  his  heirs,  the  pres- 
ent plaintifib;  nor  could  such  a  revival  occur 
untU  such  suggestion  was  made.  Nor  was  there 
any  order  of  publicaticMi  made  by  the  court 
against  Adelbert  Sargeant,  one  of  Oie  plaintiffs, 
though  the  copy  of  publication  recites  sudi  or- 
der as  having  been  made.'* 

The  same  quefsttlon  was  before  ttils  court  In 
the  case  of  Murphy  v.  Redmond,  46  Mo.  317, 
loc.  dt.  31^,.  wbeiek  iu  dlacoasiog  the  same, 
the  court  said: 


"All  the  proceedings  In  t]i»  lower  eejurt,  8ul>- 
sequently  to  the  suggestion  of  the  death  of  the 
plaintiff,  were  ex  parte  and  onwarraoted. 
There  was  no  party  plaintiff  in  court  No 
steps  could  therefore  be  properly  taken  In  the 
Cause  until  that  deficiency  was  suppKed,  either 
by  the  voluntary  appearance  of  the  deceased's 
representatives,  or  upon  scire  fadas.  TTntil 
that  was  done  the  effect  of  tiie  death,  of  the 
plaintiff  was  to  snaitend  all  furtiier  proceedings. 
Hopkins  v.  Dysert  [Harkness  v.  Austin]  36  Mo. 
47;  Fine  v.  Gray,  19  Mo.  33;  Jarvia  v.  Felch. 
14  Abb.  Pr.  [N.  T,]  46 ;  Warren  v.  Eddy,  13 
Abb.  Pr.  [N.  T.]  28;  Reed  v.  Butler.  11  Abh 
Pr.  (N.  T.]  12a" 

The  latter  case  dUtets  from  the  former  in 
these  facts  only:  It  was  the  plaintiff  who 
died  In  the  lattw  case  and  the  deftedant  in 
the  former,  and  in  tbe  latter  the  ^eath  of  the 
plaintiff  was  suggested,  but  the  death  of  the 
defendant  was  not  suggested  In  the  former. 

The  first  distinction  Is  not  sufficient  to 
Justify  different  rulings  In  the  two  cases,  for 
In  the  latter  case  the  Judgment  was  In  tRvor 
of  the  dead  man,  and  his  rei««SHitatlve9  got 
what  he  sued  for,  and  therefore  had  no  great- 
er reason  for  complaint  than  the  representa- 
tives of  the  defendant  had  In  the  fmrmer,  who 
lost  his  case.  But,  independent  of  tliat,  all 
of  the  authorities  hold  that  the  statute  equal- 
ly applies  to  all  the  parties  to  the  suit,  wheth- 
er platntUfs  or  defendants,  and  regardless  of 
the  fact  whether  they  lost  or  won  the  case. 

The  second  distinction  menti<med,  namely, 
that  the  death  of  the  plaintlfl  was  snggested 
in  the  latter  case,  and  that  of  the  defendant 
was  not  suggested  In  the  former,  doea  not  la 
legal  effect  differentiate  them,  because  it  was 
the  design  of  the  Leglslatnre  to  prohlUt  the 
rendition  of  Judgment  against  dead  persons 
who  have  no  opportunity  to  be  heard  and  de- 
f^d  the  case  upon  Its  merits.  But,  Indepoid- 
ent  of  the  reason,  this  court  In  both  of  those 
cases  held,  and  correctly  so,  that  Judgments 
in  both  were  void,  because  they  were  render- 
ed against  dead  persons,  notwithstanding  the 
facts  that  the  suit  in  each  was  instltated 
prior  to  the  death  of  the  party,  and  sKvlce 
of  process  had  ueen  so^ed  upon  eadt.  But 
I  will  here  add  that  a  Judgment  rwdered 
against  a  dead  person  who  has  had  no  oppo^ 
tunlty  to  defend  the  case  on  account  of  death, 
although  served  with  process,  arises  but  little, 
if  any,  above  one  rendered  against  him  with- 
out due  process  of  law.  The  injustice  and 
barbarity  of  the  latter  is  condemned  by  the 
state  and  federal  Constitutions,  and  the  for^ 
mer  has  never  been  authorlaed  by  the  com- 
mon law,  or  by  any  statute  of  England  or 
America  that  I  know  of. 

As  an  original  proposition  I  would  have  no 
hesitancy  in  saying  that  tfaoee  oonatitutimia] 
I»t>vislon8  are  not  satlsfled  by  the  mere  serr- 
Ice  of  process,  for  that  is  only  a  prdlmlnary 
to  a  litigant's  paramount  il{^t  to  appear  and 
defend  the  case  won  Its  merlta,  but  it  is  too 
late  now  to  raise  that  question,  for  It  seems 
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the  great  w«lght  of  aitborlty^  Is  to  the. con- 
trary. And  It  ia  for  this  reason  doobtless 
that  the  common-law  rule  abating  a  snit 
pending  against  a  peraon  who  dies,  whether 
served  with  prooess  or  not,  has  never  been 
modified  In  this  state  by  statnte,  except  in 
the  limited  way  mentioned  In  the  sections 
prevlonsly  Quoted;  in  all  other  respects  the 
oommon-law  role  Is  still  In  toll  force  and  ef- 
fect raiosft  sections  only  tamporarilp  aiM- 
pend  th*  atatem«M<  of  tha  case  npon  death  of 
<«e  of  the  parties  In  order  that  the  Interested 
parties  may  suggest  the  death  and  make  hik 
heirs,  executors,  or  adminlstratorB  parties 
thereto  and  bring  them  Into  court  by  scire 
fadaa 

These  statates  do  not  in  express  terms  des- 
ignate the  person  or  persons  whoae  doty  it  is 
to  make  the  suggestion  of  death,  nor  do  tli^ 
prescribe  the  time  when  tliat  suggestion  stiall 
be  made^  but  the  Ijeglslatore  evidently  intend- 
ed that  an;  one  interested  In  the  suit  on  either 
side  might  make  the  suggestion  for  the  rea- 
son tliat  the  death  of  either  the  plaintiff  or 
defendant  abated  it  at  common  law,  and  for 
that  reason  it  would  seem  that  any  one  or 
more  of  them  might,  at  thMr  option,  make 
the   Boggestlon;   nor   do   those  statntes  in 
terms  apedfy  tlie  time  when  such  soggestion 
shall  be  made,  but  evidently  it  must  be  made 
on  or  befbre  Oie  day  the  cause  Is  set  for  trial, 
for  the  reason  that  under  the  common-law 
rule  the  death  of  the  party  at  the  time  per- 
man^ttly  abated  the  suit  and  the  record  en- 
try thereof,  if  known,  was  made  on  or  before 
the  date  of  the  trial,  but,  if  unknown,  and 
the  trial  proceeded  to  Judgment,  the  ludg- 
ment  was  absolutely  void,  and  could  be  at- 
tad:ed  collaterally ;  that  part  of  the  common- 
law  role  has  not  been  dianged  or  modified  by 
the  statutes  of  this  state;   and  the  former 
part  thereof  is  now,  and  always  has  been,  the 
practice  In  this  state,  but  the  decisions  and 
rulings  of  tbia  court  as  to  the  latter  part, 
that  is,  as  to  the  Judgment  being  void  or  only 
voidable,  are  conflicting;  but  ^at  conflict  is 
Immateiial  at  this  particular  point  of  the  dis- 
cussion, but  will  be  conddered  later  in  con- 
nection with  the  authorities  supporting  the 
rules  of  the  common  law  as  before  announced. 
Having  reached  the  conduslon  as  to  who 
may  make  the  suggestion  of  death,  and  when 
It  must  be  made,  if  at  all,  the  remaining  pro- 
visions of  the  statutes  upon  the  subject  are 
so  plain  In  meaning  that  no  construction  of 
them    Is  necessary.    Section   1916  provides 
that,  on  or  before  the  third  term  after  the 
suggestion  of  such  death,  the  court  on  motion 
may  order  the  action  continued  by  or  against 
the    representatives  or  successors   of   such 
party  in  interest,  and  the  other  provisions 
point  out  how  the  revival  of  the  actl(«  Is  to 
be  made,  the  parties  gotten  Into  court,  and, 
finally,  U  those  things  are  not  done  on  or  be- 
fore the  third  term  after  the  suggestion  of 
deatli  has  been  made,  then  the  suit  shall 
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abate.  Then  toQowB  section  182S,  which  pro- 
vides that  after  verdict  shall  be  rendered, 
eta,  If  either  party  die  before  Judgment  is 
entered  therein,  the  court  may,  within  one 
term  after  such  verdict,  enter  final  Judgment 
in  the  name  of  the  original  parties ;  but  sec- 
tion 1923  expressly  prohibits  the  entry  of  a 
Judgment  against  a  iMtty  who  dies  before  the 
verdict  is  actually  returned  against  him,  re- 
gardless of  the  day  of  the  term  on  which  he 
may  have  died,  and  that  if  the  Judgment  is 
rendered  before  verdict  then  the  Judgment  is 
void. 

It  has  been  suggested  that  the  statutes 
quoted  abrogate  the  common-law  mie  as  to 
the  abatement  of  suite  upon  the  death  of  a 
party  thereto.  By  reading  the  statutes  it  will 
be  seen  that  that  is  a  mlsteken  conception  of 
their  meaning.  The  language  of  section  19i6 
on  this  point  Is  that  "No  action  shall  abate 
by  the  death,"  etc  thereby  oMuming  they  ictil 
abate  in  aU  cote*  according  to  the  common 
law,  except  those  spedfled  therein,  and  then 
provides  how  those  spedfled  may  be  revived 
within  three  terms  after  the  suggestion  of  the 
death  aS  any  of  the  parties,  but,  if  not  so  re- 
vived within  that  time,  then  they  are  to  abate 
also. 

In  the  light  of  the  clear  provisions  of  said 
eecttons  the  opinion  of  Judge  Sherwood,  la 
the  case  of  Sergeant  v.  Bowsey,  supra,  onv 
rectly  dedared  the  law,  for  It  foUows  them, 
and  holds  that  nothing  contained  In  those  sec- 
tions duUl  be  so  construed  as  to  authorize  the 
rendition  of  a  Jndgmoit  against  a  dead  per- 
son, regardlees  of  the  time  of  Ills  death,  ex- 
cept where  verdict  was  found  prior  thereto, 
and  that  a  Judgment  rendered  In  violation  of 
said  statutes  was  absolutely  void,  and  could 
be  attedced  collaterally. 

Judge  Lamm,  in  deddlng  the  same  qnes- 
tlon  in  the  case  of  Adams  v.  Goeson,  228  Mo. 
666, 129  S.  W.  16,  recognizee  and  enforces  the 
fnndamental  principle  of  law  above  mention- 
ed. While  it  is  true  the  defendant  in  the  tax 
case  therein  referred  to  was  dead  at  the  time 
of  ite  institution,  yet  the  same  reason  for  ite 
existence  applies  equally  as  well  to  a  case 
where  the  defendant  was  living  and  served 
with  process,  had  died  prior  to  the  date  of  the 
trial,  and  was  thereby  denied  of  a  hearing,  as 
if  he  had  been  dead  when  the  suit  was 
brought.  After  stating  the  facte  of  the  case, 
Judge  Lamm,  on  page  677  of  228  Mo.,  on  page 
19  of  129  S.  W.,  said: 

"On  such  record  can  the  judgment  standi 
We  think  not.  This  because:  (a)  The  laws  of 
men  deal  with  the  quick  and  not  with  the  dead. 
On  the  death  of  James  F.  Adams  his  heirs  and 
widow  took  his  title  by  descent  cast.  At  the 
time  of  bringing  the  tax  suit,  James  F.  Adams 
was  dead.  His  heirs  and  widow  could  not  be 
sued  and  preduded  vicariously.  There  was  due 
them,  by  the  law  of  the  land,  a  day  in  court. 
As  they  were  not  parties  to  that  proceeding,  it 
must  be  held  that  the  judgment  and  deed  ars 
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•  nullity  botli  u  to  Adams,  dead,  aad  hia  hdrt, 
alive." 

In  deciding  the  same  question  wbere  serv- 
ice of  process  had  been  had  upon  the  defend- 
ant prior  to  his  death,  the  Supreme  Oourt  of 
Mississippi,  In  the  case  of  Oerault  v.  Ander- 
son, Walk.  30,  12  Am.  Dec.  621,  held: 

"In  courts  of  justice  there  must  be  actor,  reus 
and  judex,  before  the  court  can  act  effectively  to 
bind  parties.  To  aay  that  the  court  had  juris- 
diction over  the  dead  would  contradict  every 
principle  of  law  and  rule  of  proceeding.  Why, 
in  chancery,  on  the  death  of  a  party  and  the 
transmission  of  his  interests  to  another,  is  a 
bill  of  review  required?  Why  is  a  suit  said  to 
abate  on  the  death  of  either  party?  Hie  an- 
swer is  that  on  the  death  of  the  party  hia  in- 
terest ceases,  and  the  jurisdiction  of  the  court 
ceases  also." 

Clearly  what  the  court  there  meant  by 
saj-lng  that  upon  the  death  of  a  party  his  in- 
terest in  the  subject-matter  of  the  suit  ceas- 
ed, and  that  the  jurisdiction  of  the  court 
thereby  also  ceased,  was  that  at  common  law 
the  death  of  a  party  to  a  suit  destroyed  his 
interest  in  the  subject-matter  of  the  suit,  and 
therefore  the  jurisdiction  of  the  court,  both 
as  to  the  person  and  subject-matter,  perma- 
nently abated,  as  there  was  no  common-law 
rule  or  statutory  provision  authorising  the 
revival  of  a  suit  In  sudti  a  case  until  the 
enactment  of  the  statute  (17  Charles  II,  c, 
8,  {  1),  which  In  a  very  limited  way  provided 
for  a  revival  In  a  few  cases,  if  a  revival  It 
may  be  called,  which  will  be  fully  considered 
later. 

In  the  case  of  Bentschler  v.  Jamison,  6 
Mo.  App.  135,  the  plaintiff  sued  one  Oamhart 
in  the  circuit  court  of  St  Clair  county.  111., 
by  attachment  on  the  ground  of  nonresldence, 
and  attached  the  personal  property  of  the 
defendant  The  defendant  appeared  and  de- 
fended the  action,  but  judgment  was  render- 
ed against  him,  which  on  appeal  was  revers- 
ed by  the  Supreme  Court  of  Illinois.  72  I,U. 
635.  The  defendant  then  died,  and  his  ad- 
ministrator in  Missouri,  Jamison,  was  made 
a  party,  and  was  duly  served  by  publication, 
but  he  did  not  appear,  and  judgment  was  ren- 
dered against  him,  which  was  subsequently 
presented  against  Gamhart's  estate  in  the 
prot>ate  court  of  St  Ix>uls  county.  Mo.  The 
trial  resulted  in  a  judgment  against  the  de- 
fendant and  he  duly  appealed  the  cause  to 
the  St.  Louis  Court  of  Appeals,  and  In  dis- 
cussing that  case  the  court  on  page  137, 
Bald: 

"It  is  quite  well  settled  in  Missouri,  and  has 
also  been  held  in  Illinois,  and  is  generally  held 
throughout  the  United  States,  both  in  the 
state  and  federal  courts,  that  where  judgment 
is  rendered  in  a  suit  by  attachment  without 
personal  service  on  the  defendant  the  judgment 
is  in  rem,  and  the  estate  alone  is  liable  for  its 
payment.  3  Abb.  Nat  DIr.  125 ;  Warren  Man. 
Co.  V.  iEtna  Ins.  Co.,  2  Palne,  602  [Ted.  Cas, 
No.  17206] ;   Commonwealth  v.  Caldwell,  1  Gil- 


mer, 536 ;   Latimer  v.  Railroad  Oo.,  48  Mo.  106 
m  Am.  Dec.  S78]. 

"It  is,  however,  oonttnded  that  as  Gamhart 
appeared  to  this  action  dnring  his  life,  and  the 
court  acquired  jurisdiction  of  him,  the  admin- 
istrator of  Gamhart  as  his  personal  represen- 
tative, was  properly  brought  hn  by  notice.  But 
this  is  not  so.  The  circuit  court  of  St  Clair 
county,  HI.,  lost  jurisdiction  of  the  person  of 
Gamhart  by  hia  death,  and  could  acquire  no  jn- 
riadiction  over  his  administrator  by  any  service 
had  upon  him  whilfrf;  he  was  out  of  the  terri- 
torial limits  of  the  sovereignty  under  which  the 
court  acts.  For  the  state  of  lUinois  cannot  hj 
notice  to  a  citizen  of  Missouri,  draw  him  to  its 
fora." 

In  the  case  of  Weller  Mfg.  Co.  ▼.  Eaton, 
81  Mo.  App.  657,  the  plaintiff  obtained  a  judg- 
ment in  Illinois  against  the  defendant  a  resi- 
dent of  St  Louis,  Mo.,  the  defendant  entered 
his  am>earance,  but  died  prior  to  the  rmdl- 
tlon  of  the  judgment  but  in  ignorance  of  his 
death,  the  court  proceeded  and  rendered 
judgment  against  him  for  the  sum  of  $427.- 
50.  In  due  time  a  ct^y  of  the  judgment  was 
presetted  against  the  deceased's  estate  in 
the  probate  court  of  the  cit?  of  St  Louis  for 
allowanoe,  where  it  was  rejected,  and  the 
cause  was  appealed  to  the  circuit  court  where 
the  claim  was  allowed  against  the  estate,  and 
the  executor  thereof  appealed  the  cause  to 
the  St  Lools  Court  of  Appeals.  The  latter 
oourt  reversed  the  judgment  of  the  circuit 
court  upon  the  authority  of  Sargeant  t.  Bow- 
B^,  supra,  Rentscbler  v.  Jamison,  supra, 
Pendleton  v.  Russell,  14i  U.  S.  640,  12  Sup. 
Ct  743,  36  L.  Ed.  574,  and  Kelly  v.  Hooper. 
3  Yerg.  (Tenn.)  395.  The  court,  in  discuss- 
ing this  question,  on  page  396,  said: 

"The  defendant  being  dead,  the  chancer; 
court  of  lUinois  had  no  jurisdiction  to  proceed 
in  the  cause  and  pronounce  a  decree.  For  this 
cause  the  decree  is  void,  and  no  action  can  be 
supported  upon  it  Any  fact  which  will  show 
the  court  had  no  jurisdiction,  and  that  the 
judgment  is  consequently  void,  may  be  pleaded. 
We  could  not  when  called  upon  to  enforce  this 
decree  in  the  present  action,  refuse  to  look  into 
the  record  to  see  whether  the  court  had  juris- 
diction, whether  the  facts  by  which  the  want  of 
jurisdlctiMi  appear  on  the  face  of  the  proceed- 
ings, or  be  shown  by  plea  of  the  defendant" 

In  the  case  of  Garter  v.  Carriger's  Adm'rs, 
11  Tenn.  (3  Terg.)  411,  24  Am.  Dec.  585,  the 
deceased  was  sued  May  4,  1826,  and  personal 
service  was  duly  had  upon  him.  The  cause 
was  then  continued  until  the  February  term, 
1827,  when  the  defendant  was  didy  called, 
but  came  not,  and  made  default  upon  which 
judgment  was  rendered,  and  a  writ  of  in- 
quiry as  to  the  amount  of  damages  was  or- 
dered to  be  executed  at  the  next  term  of  the 
court.  The  cause  was  then  continued  from 
term  to  term,  for  causes  not  here  material, 
until  1828,  when  the  writ  of  inquiry  was  exe- 
cuted and  the  damages  assessed  at  $4,838.13, 
and  execution  ordered  to  Issue.  At  tJie  No- 
vember term,  1828,  of  said  court  the  record 
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stated  that  atnce  tbe  rendftton  of  tbe  Judf- 
ment  In  1827,  It  being  suggested  to  the  codrt 
that  Nicholas  Carrlger,  one  of  the  defend- 
ants, departed  this  life,  and  that  Leonard 
Carrlger  and  Jonathan  Eaton  are  his  admin- 
istrators, it  Is  therefore  ordered  ^xy  the  court 
that  a  Bdre  fadas  issue  for  them  to  appear 
and  show  cause  why  execatitm  idkoiild  not  is- 
sue against  them,  to  be  levied  oa  the  goods, 
etc..  In  their  hands  as  sndi  administrators, 
etc. ;  at  the  retam  of  the  scire  fadas,  Febm- 
ary  term,  1830,  it  having  been  served  upon 
the  administrators  when  they  appeared  and 
pleaded  that  when  the  Judgment  mentioned 
in  the  scire  facias  was  rendered  Nicholas 
Carrlger  was  dead  (having  died  subsequent 
to  the  service  of  process  upon  him).  To  that 
plea  the  plaintiff  demurred,  which  was  by 
tbe  court  sustained,  and  gave  judgment  that 
the  plaintiff  should  have  execution  against 
the  defendants,  as  such  administrators  for 
the  sum  at  |4,338.13,  with  Interest  thereon 
from  August  29,  1829,  etc.  From  this  Judg- 
ment the  defendants  appealed  the  cause  to 
the  circuit  cotirt,  which  was  by  that  court  re- 
versed, and  the  plaintiff  duly  appealed  to 
tbe  Supreme  Court. 

In  tbe  discussion  of  that  case  the  Supreme 
Court  of  Tennessee,  m  page  418  of  said  re- 
port Ci4  Am.  Dec.  689,  said: 

"Several  errori  are  assigned,  but  it  is  not 
necessary  to  particularize  them,  as  the  common 
error  assigned  is  sufficient— the  having  rendered 
judgment  against  the  defendants  below,  the 
administrators;  tat  no  proposition  in  our  law 
is  more  dear  than  this,  that  a  judgment  ren- 
dered against  a  dead  man  is  an  absolute  nullity. 
The  object  of  all  law  is  the  living  man,  not  the 
dead  body.  Tbe  defendants  In  error's  case  is 
not  helped  by  a  scire  facias;  Its  object  is  to 
enforce  against  the  administrators  a  lien  pre- 
viously established  against,  and  fixed  upon, 
their  intestate.  When  there  is  no  such  Uen, 
the  sdre  fadas  is  powerless;  its  action  is  not 
original,  but  consecntive  and  successive,  wholly 
dependent  upon  the  liability  created  against  the 
living  man.  Without  this  foundation,  the  scire 
fadas  against  the  administrator  is  only  an  in- 
operative and  empty  form,  without  substance 
and  without  etCect.  The  circuit  court  reversed 
the  judgment  of  the  county  court,  and  gave 
judgment  in  favor  of  the  adminiBtrators,  which 
lodgment  this  court  affirms." 

The  same  prindple  of  law  is  announced  in 
the  case  of  Warren  Mfg.  Co.  v.  .Sltna  Insur- 
ance Co.,  by  the  Circuit  Court  of  the  United 
States,  in  2  Paine,  loc.  dt  614  to  516,  Fed. 
Cas.  No.  17,206. 

The  same  question,  where  service  was  prop- 
erly bad  and  death  occurred  before  judg- 
ment rendered,  came  before  the  Supreme 
Court  of  Kansas  in  the  case  of  Kager  et  al. 
V.  Vickery  et  al.  reported  in  61  Kan.  342,  59 
Fac.  628,  49  Lu  ^  A.  153,  78  Am.  St  Hep. 
318,  and  Chief  Justice  Doster,  one  of  tbe 
truly  great  jurists  ot  this  country,  delivered 
the  opinion  of  the  court,  and,  after  a  most 


eoEluuistlve  review  ot  the  authorities,  among 
other  tblngs,  he  said: 

"However,  In  the  preceding  section  (199)  the 
author  says:  'At  the  common  law  an  action 
was  abated  by  the  death  of  a  sole  plaintiff  or 
defendant  And  in  some  of  the  states  the  doc- 
trine seems  to  be  irrevocably  settled  that  a 
judgment  against  a  person  who  was  dead  at 
the  time  of  its  rendition  is  absolutely  null  and 
void.'  In  life  Asso.  of  America  v.  Fassett,  102 
lU.  815,  the  court  says:  'Much  of  the  confu- 
sion and  uncertainty  which  prevail  in  the  au- 
thorities on  this  subject  is  attributable,  doubt- 
less, to  the  fact  that  courts,  In  juriidictioos 
where  the  common-law  system  obtains.  In  at- 
tempting to  follow  the  adjudications  of  other 
courts,  have  failed  to  distinguish  the  cases  rest- 
ing on  purely  common-law  grounds  from  those 
resting  in  whole  or  in  part  upon  statutes  modi- 
fying the  common  law.  A  careful  examination 
of  the  authorities  clearly  shows  that  a  judgment 
by  the  common  law,  in  the  absence  of  any  stat- 
utory provisions  on  the  subject  against  a  dead 
person,  either  natural  or  ardfidal,  is  absolutely 
void,  and  the  fact  that  service  may  have  been 
obtained,  or  the  suit  commenced,  before  the 
death  of  the  party,  makes  no  difference  in  this 
respect;  and  this  was  unquestionably  the  rule 
from  the  earliest  period  of  the  common  law 
down  to  the  seventeenth  year  of  the  reign  of 
Charles  II,  when  the  British  Parliam«it  passed 
the  first  act  somewhat  modi^ring  the  common 
law  on  the  subject  Randal's  Case,  2  Hod.  808 ; 
1  Salk.  8;  2  Saund.  72,  note  (m).  The  rule  of 
the  dvil  law  was  the  same.  7  Rob.  Pr.  157. 
By  statute  (17  Oar.  II,  c.  8,  I  1)  it  was  en- 
acted, in  substance,  that  the  deatii  of  neither 
plaintiff  nor  defendant  betweoi  verdict  and 
judgment  should  be  assigned  for  error,  provided 
the  judgment  should  be  entered  up  within  two 
terms  after  such  verdict  The  courts  of  West- 
minster, in  giving  a  construction  to  this  act, 
held  that  where  a  party— and  there  was  noidif- 
ference  between  plaintiff  add  defendant  in  this 
respect— died  in  term  time,  though  before  ver- 
dict, the  cause  might  nevertheless  proceed  to 
trial  and  judgment  upon  the  theory  the  entire 
term  was  in  contemplation  but  one  day.  2 
Saund.  72,  note  (m).  The  judgments  in  these 
cases  were  entered  precisely  in  the  same  man- 
ner as  if  the  death  of  the  party  had  not  oc- 
curred, and  the  statute  applied  .as  well  where 
the  right  of  action  did  not  survive  to  or  against 
the  legal  representatives  of  the  deceased  party 
as  where  it  did.  Id.  The  next  legislation  on 
the  subject  was  the  statute  of  8  and  9  Wm.  III. 
Section  6,  c.  11,  of  that  act  provided,  In  sub- 
stance, that  in  all  actions  to  be  commended  in 
any  court  of  record.  If  the  plaintiff  or  defendant 
should  happen  to  die  after  interlocutory  and 
before  final  judgment,  the  action  should  not, 
by  reason  thereof,  abate,  if  sudi  action  could 
be  originally  prosecuted  or  maintained  by  or 
against  the  executors  or  administrators  of  the 
I>arty  dying;  but  the  plaintiff  in  such  case,  or, 
in  the  event  of  his  death  after  such  interlocutory 
Judgment,  his  executors  or  administrators, 
might  have  a  sdre  fadas  against  the  defendant 
or,  if  he  should  die  after  such  interlocutory 
judgment  then  against  his  executors  or  admin- 
istrators, to  show  cause  why  damages  should 
not  be  assessed  or  recovered  hi  sndi  action,  etc. 
It  will  be  perceived  that  this  act  is  in  some  of 
its  main  features  much  like  our  own  statute 
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on  this  mibject,  and  Is  itotibtleBS  the  original 
from  which  our  own  was  Aodded,  though  oura 
is  nnqnestionably  a  great  improvemeait  on  the 
English  model.  This  act,  it  will  be  further  ob- 
seryed,  extends  only  to  cases  where  the  death 
of  either  party  occurs  after  an  interlocutory 
Judgment.  This  brief  reference  to  the  earlier 
dedsiong  founded  on  the  common  law,  and  sub- 
sequent legislation  on  the  subject,  clearly  shows 
that  the  idea  that  a  judgment  against  a  dead 
person  is  Toidable  only,  had  its  origin  in  the 
construction  given  to  the  Act  17  Car.  II,  above 
mentioned ;  and  any  extension  of  the  doctrine 
to  cases  not  falling  within  that  act,  or  other 
acts  of  a  similar  character,  would,  on  principle, 
be  a  dear  misapplication  of  it.  It  Is  also  to  be 
observed  that  these  statutes,  having  both  been 
passed  since  the  fourth  year  of  the  reign  of 
James  I,  are  not  of  any  binding  force  in  this 
country ;  and  it  is  clear  the  decisions  of  the 
Bnglish  courts  construing  them  are  likewise,  on 
principle,  of  no  authority  here;  and,  so  far  as 
they  have  lieen  acted  ui>on  by  the  courts  of  this 
country  in  deducing  the  common  law  as  to  the 
effect  of  a  judgment  for  or  against  a  dead  per- 
son, they  have  led,  as  already  remarked,  to  much 
misappreboision  and  confusion  on  the  subject. 
Such  a  judgment,  when  tested  by  the  common 
law  alone,  as  we  have  already  seen,  is  absolute- 
ly void.' 

"It  is  proper,  however,  to  say  that  in  the  sub- 
sequent case  of  Olaflin  v.  Dunne,  129  DL  241, 
21  N.  £1  834  [16  Am.  St  Rep.  263],  the  Su- 
preme Court  of  that  state  repudiated  the  quo- 
tation we  have  made  from  Life  Ass'n  of  Ameri- 
ca V.  Fassett,  as  being  a  dictum.  Therefore  we 
have  not  made  the  quotation  aa  expressive  of 
the  role  of  authority  in  Illinois,  but  as  the 
pertinent  and  deliberate  declaration  of  eminent 
judges  upon  the  abstract  question  of  law,  and 
also  historically  upon  the  origin  and  progress  of 
the  innovation  in  the  common  law  made  by  the 
cases  holding  to  a  contrary  doctrine.  In  the 
view  of  Mr.  Black,  and  also  in  the  view  of  the 
Supreme  Court  of  Illinois,  as  first  expressed, 
it  would  appear  that  at  common  law  a  judg^ 
ment  against  a  dead  man  was  a  nnlllty.  We 
have  not  been  able  to  examine  many  of  Uie  nur 
merons  decisions  which  appear  to  hold  to  the 
contrary.  It  is  altogether  likely  that  the  rea- 
sons for  the  complete  reversal  which  they  have 
made  of  the  common  law  upon  the  subject  have 
been,  in  many  instances,  influenced  by  statu- 
tory provisions.  Some  of  the  cases  we  have 
read  appear  to  have  been  so  influenced.  To  hold 
that  a  valid  judgment  can  be  rendered  against  a 
dead  man  (that  Is,  a  judgment  which  can  be 
made  the  basis  for  an  assertion  of  title  adverse 
to  his  heirs  or  legal  representatives)  would 
seem  to  be  a  holding  requiring  the  sanction  of  a 
statute  more  or  less  explicit  in  its  terms.  There 
Is  no  statute  in  this  state  which  in  terms  or 
by  implication  sanctions  the  rendition  of  a  judg- 
ment against  one  deceased.  Code  Civ.  Proc.  | 
40,  reads  as  fellows :  'An  action  does  not  abate 
by  the  death  or  other  disability  of  a  party,  or 
l^  the  transfer  of  any  interest  therein,  during 
Its  pendency,  if  the  cause  of  action  survive  or 
continue.  In  case  of  the  death  or  other  disa- 
bility of  a  part7,  the  court  may  allow  the  ac- 
tion to  eont&ue  by  or  against  his  representative 
or  successor  in  Interest.'  This  statute,  how- 
ever, is  no  authority  for  the  rendition  of  a  judg- 
ment against  a  dead  num.    It  simply  provides 


that,  in  the  case  of  a  ea«se  of  aetkn  which  may 
survive  to  the  part;  plaintiff  or  against  the 
party  defendant,  the  death  of  either  of  such  pu- 
ties  shall  not  abate  the  action;  that  is,  the 
action  shall  not  be  stricken  from  the  docket 
The  proceedings  so  far  conducted  shall  not  go  for 
naught,  but  may  be  continued  in  the  name  of  or 
against  properly  substituted  plaintUb  or  de- 
fendants. The  statute  means  tliat  the  progren 
of  a  case,  though  arrested  at  the  point  at  which 
death  intervenes,  nevertheless  from  thence  for- 
ward may  be  conducted  by  those  upon  whom  the 
right  of  action  devolves,  or  against  those  upon 
■whom  the  liability  descends.  1%i8  statute,  how- 
ever, does  not  assume  to  validate  proceedings 
conducted  in  the  name  of  or  against  deoeaaed 
persons.  It  simply  provides  that,  if  parties  die, 
the  proceedings  begun  may  be  thereafter  con- 
ducted in  the  name  (rf  or  against  their  succes- 
sors in  interest.  The  common  law  has  been  in  no 
wise  changed,  therefore,  by  statute  in  this  state. 
The  common  law,  as  we  believe,  gave  no  sanc- 
tion whatever  to  judgments  against  dead  per- 
sons, even  though  such  persons  had  l>een  in  tbdr 
lifetime  subject  to  the  jurisdiction  of  the  conrt 
by  complaint  duly  filed  and  process  duly  Berved." 

The  opinion  then  itroceeds  with  qootattons 
from  some  of  the  cases  I  have  hereinbefore 
quoted  from,  and  condadea  by  holding  the 
Judgment  rendered  In  that  case  was  void. 

In  the  case  of  Peidleton  r.  Rnsaell,  144  U. 
S.  840,  12  Sup.  Ct  74S,  86  U  Bd.  674,  the 
court  held  that  a  Judgment  rendered  against 
a  dissolved  corporation  bad  no  capacity  to 
be  sued,  and  that  the  Judgment  was  not  bind- 
ing on  the  receiver  of  the  defunct  corpora- 
tion; the  corporatl(Hi  had  been  duly  sued 
and  properly  served  with  process  daring  its 
lifetime. 

In  the  case  of  In  re  Young's  Estate,  59 
Or.  348, 116  Pac.  1060,  Ann.  Gas.  IQISB,  1310. 
the  Supreme  Court  of  Oregon,  In  passing  up- 
on this  qnestloa,  said: 

"This  court  has  not  yet  decided  whether  i 
judgment  given  against  a  person  who  dies  be- 
fore the  hearing  and  submission  of  a  case  is 
void,  or  whether  it  is  merely  v(ddable,  and  the 
authorities  are  hopelessly  divided  upon  that 
subject.  But  upon  every  principle  at  reason 
and  justice  such  a  judgment  ought  to  be  held  an 
absolute  nullity.  Mrs.  Phillips  at  her  deatji  had 
a  decree  in  her  favor,  conferring  upon  her  valu- 
able property  and  pecuniary  rights.  Her  death 
revoked  the  authority  of  counsel  to  appear  and 
represent  her  or  her  estate  in  the  dzcuit  court 
The  decree  of  tiie  circuit  court  attempted  to 
take  these  rights  away  and  further  to  give  a 
personal  judgment  against  her  for  costs.  TNIule 
many  courts,  and  perhaps  a  majority,  have  held 
that  such  a  judgment  is  voidable,  and  not  void, 
their  reasoning  does  not  oonvinoe  us  that  a 
Judgment  against  a  peison  not  in  existence  is 
anything  other  than  wholly  v(^,  or  that  it  can 
possibly  bind  any  one.  It  may  :irell  be  granted 
that  where  a  causa  has  been  argued  and  sub- 
mitted and  the  dedsion  is  in  the  breast  of  the 
judge,  and  nothing  remains  but  the  ministerial 
act  of  causing  it  to  be  recorded,  this  function 
may  be  performed  nunc  pro  tunc  after  the  death 
of  a  party  or,  where  dedhult  has  been  taken,  and 
before  entry  at  Judgment  the  death  <A  a  party 
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oeeara,  t^  entry  of  Judgment,  which  is  a  man 
ministerial  act  of  the  clerk,  majr  be  proper  and 
regular ;  bat  that,  where  death  occurs  before  a 
hearing  upon  the  merits,  the  court  may  pass 
judgment  upon  the  rights  of  a  decedent,  and 
deprive  him  or  his  Tmrepresented  estate  of  tbI- 
uable  property,  is  a  proposition  so  illo^cal  and 
nnjuiit  that  we  cannot  aaa«tt  to  it,  even  though 
decisians  parrmted  down  froB  one  court  to  an- 
other, with  hardly  a  pretense  of  reasoning  to 
support  them,  may  preponderate  in  number  over 
those  holding  the  contrary  doctrine." 

The  same  mle  is  announced  in  the  follow- 
ing cases:  Randal's  Case,  2  Mod.  (Xing.)  908; 
Underbill  ▼.  Devereanx,  2  W.  SJinnd.  (E3ng.) 
72;  mrleton  ▼.  Cox,  46  lUas.  490;  NeW 
Orleans,  etc.,  R.  Co.  y.  Boswortta,  8  I^.  Ann. 
80;  McCreery  ▼.  Ererdlng,  44  Cal.  284; 
Lyncb  ▼.  Tonnell,  4  Har.  <Del.)  284;  Meyer 
T.  Hearst,  75  Ala.  880;  Gnyer  v.  Gnyer,  6 
Hoast.  (Del.)  430;  Wels  v.  Aaron,  76  Miss. 
138,  21  gonth.  783,  66  Am.  St  Bep.  694; 
Kager  ▼.  VKAery,  81  Kan.  »42,  69  Paa  628, 
49  !•.  B.  A.  16S,  78  Am.  St.  Sep.  SIS;  R^ly 
T.  Hart.  ISO  N.  Y.  626,  29  N.  B.  1090,  27 
Am.   St.  Repw  640;    1  BnL  Oas.  lAW,  p.  28, 

§14. 

In  Vlvens  t.  Henderson,  42  Ind.  App.  662, 
on  page  669,  86  N.  E.  426,  on  page  428,  the 
Snpreuo  Court  of  Indiana,  in  dlscusalng  this 
qnestlon,  said: 

"A  fact,  however,  appears,  without  dispute  or 
controversy  in  the  evidence  in  the  case,  that  is 
fatal  to  both  contentions.  It  ia  shown  that  the 
said  Cborks  Mathews  died  while  the  pfoeaed* 
ings  reamltinc  in  the  judgment  were  pen^ng,  and 
long  before  the  rendition  of  the  Judgment  rdied 
on,  and  the  same  was  therefore  an  absolute 
nullity^  both  for  and  against  all  who  claim  un- 
der him." 

I  bafe  considered  the  scores  of  cases  bear- 
ing upon  this  question,  and  most  ooooede 
that  there  is  an  Irreoondlahle  conflict  be- 
tween tbem,  as  many  of  Ota  courts  of  the 
▼arions  states  have  said,  and  as  said  by  Mr. 
Chief  JasUce  Doster  In  the  case  of  Kager  v. 
VIckery,  supra,  that  this  eonfllet  has  been 
greatly  Influenised  by  many  statutoiy  pio- 
Tisioas. 

After  a  most  careful  consideration  of  the 
cases,  we  are  satisfled  that  the  great  conflict 
has  KTown  out  of  the  fact  that  moat  of  the 
conrta  were  dealing  with  express  statutory 
antbortty  without  referring  to  the  statutes, 
or  they  have  emmeously  assumed  that  under 
the  conunon-law  rules  of  Bngland  such  pro- 
cedure was  proper,  and  that  said  rules  were 
In  force  in  the  respective  states  whose  courts 
delivered  those  opinions,  whUe  aa  a  matter 
of  fact  all  of  the  authorities  which  have  con- 
sidered the  matter  agree  that  no  such  rule 
existed  at  common  law,  but,  upon  the  con- 
trary, that  not  only  were  all  Judgments  void 
which  were  rendered  against  dead  persons 
in  a  suit,  instigated  before  death,  but  also  all 
Judgments  rendered  against  dead  persons 
in  suits  brought  against  them  while  living. 


and  after  process  aerred,  but  who  died  prior 
to  the  rendition  of  the  Judgments,  were  void. 
As  to  this  there  can  be  no  doubt;  nor  was 
there  a  law  of  any  kind  in  England  prior  ta 
the  enactment  of  the  statute  (17  Charles  II, 
c  8,  I  1)  which  authorizes  any  sndi  proce- 
dure. That  statute  in  substance  provided 
that  the  death  of  neither  party  to  a  suit  be- 
tween the  return  of  the  verdict  and  the  ren- 
dition of  the  Judgment  thereon  should  not  be 
assigned  aa  error,  provided  the  Judgment 
should  be  entered  within  two  terms  there- 
after. This  is  the  tiny  and  harmless  statute 
upon  which  the  many  statutes  throughout 
the  United  States  are  predicated,  though 
materially  changed  and  enlarged,  and  out  of 
which  so  many  unjust  and  vldous  dedsiona 
have  been  made. 

Tb»  original  statute  of  Bngland  was  not 
unjBst  or  vicious  in  ^ect  for  the  obvious 
reason  that  the  deceased  party  bad  had  his 
day  In  court  prior  to  his  death,  except  hear- 
ing the  formal  pronouncement  of  the  Judg- 
ment upon  the  verdict  But  that  statute 
falls  far  short  of  authorising  a  trial,  the  re- 
turn of  a  verdict  and  the  rendition  of  Judg- 
ment thereon,  after  the  death  of  the  party. 
In  actual  and  legal  effect  a  statute  or  deci- 
sion which  tolerates  such  a  practice  Is  un- 
just and  vicious,  as  much  so  as  If  the  party 
had  never  in  the  first  place  been  brought  into 
court  by  the  service  of  proper  process;  In 
neither  case  has  be  had  a  hearing  in  court, 
which  is  guaranteed  to  him  by  the  funda- 
mental laws  of  the  country. 

But  returning  to  the  conflict  of  decisions 
upon  this  question  there  Is  not  only  a  con- 
flict between  the  opinions  rendered  by  the 
courts  of  the  various  states  and  those  of  the 
United  States,  but  there  Is  a  sharp  conflict 
between  those  rendered  by  the  courts  of  the 
same  state,  and  Missouri  fsUs  within  the  lat- 
ter class. 

We  will  now  briefly  review  the  decisions 
of  this  state  which  are  In  conflict  with  the 
case  of  Sargeant  v.  Rowsey,  supra,  and  the 
other  cases  heretofore  reviewed  from  this 
state  following  that  one. 

The  first  of  these  we  will  notice  to  the 
case  of  Coleman  v.  McAnulty,  16  Mo.  173,  57 
Am.  Dec.  229,  the  opinion  In  which  was  ren- 
dered by  that  able  and  distingnlshed  Jurist, 
Judge  Scott  In  the  dlscussiou  of  this  ques- 
tion the  court.  In  speaking  through  Judge 
Scott,  said: 

"The  only  question  in  the  eansa  la  whether 

the  judgment  against  the  garnishee  was  void  and 
a  nullity,  by  reason  of  the  death  of  Boyd,  before 
it  was  rendered.  In  maintaining  the  affirma- 
tire  of  this  question,  the  appellant  is  not  sup- 
ported by  any  of  the  cases  cited  by  him.  The- 
case  of  Borden  v.  Fitch,  15  J.  R.  146  ^  Am. 
Dec.  226],  and  that  of  Kelly  v.  Hooper,  3  Yerg. 
{Tenn.]  896,  are  both  within  the  principle  pre- 
vailing in  some  of  the  states  aUowing  the  Judg- 
ment of  another  state  to  be  impeached  for  lack 
of  jorisdiction.    2  Cow.  &  Hill,  815.    All  that 
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ia  contained  !n  the  caw  of  Woodcock  t.  Bennett, 
1  Cow.  [N.  Y.]  736  tl8  Am.  Dec.  668],  In  re- 
lation to  this  matter,  1b  taken  from  the  case  of 
Paraons  ▼.  Iioyd,  8  WUa.  841,  where  it  is  said 
that:  'There  is  a  great  difference  between  er- 
roneona  process  and  irregular  (that  is  to  say, 
Told)  process;  the  first  stands  good  and  valid 
until  it  be  reversed;  the  latter  is  an  absolute 
nullity  from  the  beginning.'  This  was  a  suit 
against  a  plaintiff  in  an  action  for  suing  out  a 
void  capias  ad  respondendum  which  had  been  set 
aside.  In  the  same  case  it  was  said  that  there 
was  no  rHnedy  against  the  officer,  for  he  was 
obliged  to  obey  a  writ  emanating  from  a  court 
of  general  jurisdiction.  This  is  unquestionable 
law,  that  a  writ,  regular  on  its  face,  emanating 
from  a  court  of  superior  jurisdiction,  ia  a  justi- 
fication to  the  officer  acting  under  it;  and  It 
is  a  general  rule  that,  wheresoever  an  officer 
can  justify  under  a  writ,  he  can  pass  a  title  by 
a  sale  under  it,  if  all  other  prerequisites  to  a 
sale  have  been  complied  with.  Cox  v.  Nelson,  1 
T.  B.  Mon.  [Ky.]  95  [15  Am.  Dec.  88];  McEon' 
ney  v.  Scott,  1  Bibb.  [Ky.]  155;  Reardon  v. 
Searcy's  Heirs,  2  Bibb.  [Ky.]  202 ;  Coleman  v. 
Trabue,  2  Bibb.  [Ky.]  618.  In  2  Tidd's  Prac- 
tice, 936,  it  is  said:  'If  the  judgment  or  execu- 
tion be  irregular,  the  party  cannot  justify  un- 
der it,  for  that  is  a  matter  in  the  privity  of 
himsdf  or  his  attorney;  and  if  the  sheriff  or 
officer  in  such  case  join  in  the  same  plea  with 
a  party,  he  forfeits  the  benefit  of  his  defense. 
The  sheriff  or  officer,  however,  may  justify  im- 
der  an  irregular  judgment,  as  well  as  an  er- 
roneous one,  for  they  are  not  privy  to  the  irreg- 
ularity. And,  so  as  the  writ  be  not  void,  it  is  a 
good  justification,  however  irregular,  and  the 
purchaser  will  gain  a  title  under  the  sheriff; 
for  it  would  t>e  very  hard  if  it  should  be  at  the 
peril  of  the  purchaser,  under  a  fieri  facias, 
whether  the  proceedings  were  regular  or  not.' 
In  the  case  of  Warder  v.  Tainter,  4  Watts  [Pa.] 
278,  the  court  says  the  authorities  are  abundant 
to  show  that  in  no  case  is  a  judgment  rendered 
by  a  court  of  general  jurisdiction  oon^dered 
void  on  account  of  the  death  of  the  defendant 
having  taken  place  before  the  rendition  of  it; 
that,  at  most,  it  is  only  voidable.  If  the  death 
of  the  defendant  will  not  render  a  Judgment  void, 
no  reason  is  perceived  why  the  death  of  the 
plaintiff  should  have  tiiat  effect  There  being, 
then,  a  valid  sale  under  a  writ,  supported  by  a 
judgment  not  void,  the  title  of  Coleman  passed 
by  it 

"The  proceedings  to  set  aside  the  judgment 
did  not  affect  the  respondent,  aa  he  was  no 
party  to  them. 

"Judge  Ryland  concurring,  the  judgment  wQl 
be  affirmed.     Judge  Gamble*  not  sitting." 

This  opinion  was  written  In  1862,  and 
whatever  may  have  been  said  for  or  against 
the  soundness  of  the  rule  annonnced  by  him 
in  that  case  at  the  time  it  was  written,  in 
our  opinion  It  has  not  been  authoritative  in 
this  state  since  the  enactment  of  sections  1, 
.  6,  7,  and  8  of  chapter  170,  General  Statutes 
of  Missouri  of  1866,  page  678,  which  have 
passed  through  the  various  revisions  of  our 
statutes  withont  ctiange,  and  are  now  sec- 
tions 1016,  1921,  1922,  and  1923,  R.  S.  1909, 
which  we  have  previously  copied. 
As  before  stated,  these  statntes  were  not 


enacted  for  tbe  pnrpose  of  abating  the  jarls- 
diction  of  the  conrt,  aoqnlred  over  the  per- 
son of  a  litigant  before  death  by  tbe  service 
of  process,  for  the  reason,  as  shown  by  all  of 
the  autboritlea  nnder  the  common  law  of 
England,  the  death  of  the  party  In  such  case 
completely  destroyed  the  Jurisdiction  of  all 
earthly  courts  over  him,  as  completely  as  if 
he  had  never  been  served  with  process  and 
brought  into  court,  nor  under  that  law  conid 
the  cause  be  proceeded  with  against  him,  nor 
could  it  be  revived  against  his  heirs,  execu- 
tors, or  administrators. 

The  statute  (17  (Charles  II,  c.  8,  |  1)  before 
mentioned  did  not  apply  to  the  belxs  or  suc- 
cessors of  tbe  deceased  party,  but  simply  au- 
thorized the  court  within  two  terms  after 
the  return  of  a  verdict  in  a  cause,  to  enter 
the  formal  Judgment  therein  against  the  de- 
ceased (he  having  had  his  day  in  coart)  with- 
out process  being  served  upon  any  one.  That 
statute  in  s<me>of  its  provisions  is  similar 
to  said  section  1922  of  onr  statnte. 

The  next  legislation  upon  this  subject  was 
the  statnte  of  8  and  9,  William  lU,  section 
6  of  chapter  2  thereof,  which  provided,  in 
substance,  that  in  all  actions,  if  either  pert; 
thereto  sboold  die  after  the  entry  of  tbe  in- 
torlocntory  Judgment  and  before  final  Judg- 
ment, the  action  should  not  abate  for  that 
reason,  if  snch  action  could  originally  have 
'been  prosecuted  or  maintained  by  or  against 
the  executors  or  administrators  of  the  de- 
ceased patty;  but  the  plaintiff  in  such  a 
case,  or  in  the  event  of  his  death  after  such 
interlocntory  Judgment  had  been  entered  his 
executors  or  administrators,  might  have  a 
scire  facias  against  the  defendant  or,  if  he 
should  die  after  such  Interlocntory  judg- 
ment, then  against  his  execat9r8  or  adminis- 
trators, to  show  cause  why  damages  should 
not  be  assessed  and  recovered  in  such  action. 
It  will  be  observed  that  the  difference  be- 
tween these  two  statutes  Is  that  before  the 
Judgment  under  the  former  could  be  oifbrced 
the  trial  had  to  be  completed  and  the  verdict 
assesatag  the  damages  actually  returned  b; 
the  Jury  before  the  death  of  the  party  oc- 
cnrred,  while  under  the  latter.  If  the  party 
died  after  the  entry  of  tbe  interlocutory 
Judgment,  but  before  the  assessment  of  tbe 
damages,  then  the  executors  or  administra- 
tors of  the  deceased  party  conld  be  brought 
in  by  scire  facias  and  given  a  hearing  on 
the  question  of  damages  before  final  judg- 
ment could  be  rendered  thereon.  But  as 
previously  stated,  the  fact  that  the  common 
law  as  it  theretofore  existed  remained  in  fall 
force  and  effect  except  as  modified  by  those 
two  statutes  must  not  be  overlooked.  The 
latter  statute  for  tbe  first  time  in  tbe  Eng- 
lish Jurisprudence  marked  the  dawn  of  the 
legal  right  of  executors  and  administrators 
of  the  estate  of  a  deceased  party  to  a  suit  to 
become  parties  thereto  by  revivor;  and  we 
may  correctly  say  onr  statutes  upon  this 
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subject  wen. modeled  after  tbat  one,  «!• 
thoTigh  oara  Is  a  great  Improvement  otw  the 
English  BtatotM  upon  the  snbiect.  And  aa 
was  said  by  Chief  Jnstioe  Doster  in  the  caae 
of  Kager  v.  Vickery,  61  Kaa.  842,  B9  Pac 
628,  4»  L.  H.  A.  158,  78  Am.  St  Bep.  318,  a 
brief  reference  to  the  earUer  decisions, 
founded  oa  the  oommon  law  and  siAeeqnent 
legislation  on  the  subject,  dearly  shows  that 
the  Idea  that  a  Judgment  against  a  dead  per- 
BOO  is  voidable  only  had  tts  odgln  in  the 
coMfltrnctiwi  given  to  the  act  c<  17  Gharlas 
II  above  mentioned;  and  any  eztensioD  of 
the  doctrine  to  cases  not  fliUlng  within  tiiat 
act  or  act  of  a  similar  character  would  be 
a  clear  ndsapirilcajtion  of  it. 

Since  the  BJngllsh  construction  of  that  8tat> 
ute  gave  rise  to  much  of  the  oosifllet  axlatlng 
among  the  dedsloDa  of  this  country  regard- 
ing the  subject.  It  will  be  helpful  to  briefly 
state  the  substance  of  that  statute  and  the 
constmctlon  placed  miOD  it  by  the  WngUsh 
courts,  aitd  then  note  how  the  Ijeglalature  of 
this  state  hedged  against  our  courts  to  pro- 
hibit them  from  placing  the  same  construo- 
tlcm  upon  our  statute,  eectlon  1922  regarding 
the  subject  by  the  enactment  of  section  1923, 
before  menttoned.  The  WHgllah  statute  brieC- 
ly  provided  that  the  death  of  neither  plain- 
tiff nor  defendant  between  verdict  and  Judg- 
ment aboold  be  assigned  for  error,  provided 
the  Judgment  should  be  entered  within  two 
terms  after  such  velvet  The  Slnglish 
courts  construed  the  act  to  mean  that,  where 
one  of  the  paitiss  died  in  term  time,  though 
before  verdict,  the  cause  might  nevM'thelees 
proceed  to  trial  and  Judgment,  upon  the  titeo- 
ry  that  the  entire  term  was  in  contemida- 
tion  of  law  but  one  day.  Bandal's  Oase,  2 
Saund.  806. 

In  the  fliat  place  I  will  state  we  have  no 
such  fiction  that  the  entire  term  of  court  la 
within  ootttemiAatlon  ot  law  but  a  single 
day.  That  fact  alone  would  prevent  such  a 
coDStmcdon  being  placed  upon  such  a  stat- 
ute In  this  state.  But  to  make  that  matter 
doubly  sure,  the  Legislature  enacted  section 
1923  which  reads: 

"Nothing  in  the  preceding  section  shaU  be  con- 
strued to  anthoriae  tfie  entry  of  a  Judgment 
against  any  party  who  shall  have  died  before  a 
verdict  is  actually  rendered  against  him,  not- 
-withstanding  ha  may  have  died  on  the  first  or 
any  other  day  of  tbe  term  at  which  such  verdict 
shall  have  been  rendered,  but  such  verdict  shall 
be  void." 

If  in  the  light  6t  this  Bngliah  statute  and 
tlie  construction  placed  upon  it  by  her  courts 
Tve  look  at  the  purpose  the  Legislature  had 
in  mind  by  the  enactment  of  section  1922, 
and  its  construction  by  section  192S,  it  seems 
to  be  perfectly  dear  that  it  did  not  propose 
that  a  Judgment  should  be  readerad  against 
a  dead  i)erson  without  the  cause  had  been 
tried  and  the  verdict  had  been  actually  re- 
turned against  him  before  his  death,  and 


then  ttaa  Judgment  must  be  rendered  within 
ope  term  after  the  return  of  tlie  verdict, 
otherwise  it  would  be  v<rid:  And  I  might  add 
that  there  is  no  language  contained  in  either 
of  the  ffinglliih  acts  whidi  authorized  Qie 
renditioo  ot  sudi  a  Judgmott,  except  by  re- 
sorting to  the  legal  Action  before  mentioned, 
and  ero^  where  the  case  has  been  heard 
upon  its  .merits  prior  to  his  death,  and  that, 
too,  after  he  had  been  given  a  day  in  court. 
The  damages  could  not  even  be  assessed 
after  his  death,  and  that,  too,  after  the  case 
had  been  heard  upon  Its  merits  until  the 
enactment  of  the  statute  of  8  and  9  William 
III,  and  not  then  until  his  executors  or  ad- 
ministrators had  been  made  parties  and 
brouf^t  into  court  by  a  scire  facias  as  pro- 
vided for  by  that  act  And  it  should  also  be 
borne  In  mind  that  neither  of  those  statutes 
have  vfet  been  adopted  by  this  state  as  a 
IMTt  of  the  oommon  law  of  Elngland.  Sec- 
tion 8M7,  R.  8.  1909,  adopts  "the  common 
law  of  XlD^nd  and  all  statutes  and  acts  of 
Parliament  made  prior  to  the  fourth  year 
of  the  reign  of  James  the  First  and  which 
are  of  a  general  nature,"  etc.  It  must  be  ob- 
served that  both  of  those  statutes  were 
enacted  subsequent  to  the  fourth  year  of  the 
reign  of  James  I,  and  therefore  they  are  not 
embraced  within  the  provisions  of  said  sec- 
tion 8047  of  our  statutes.  We  call  special  at- 
tention to  these  matters  because  their  rele- 
vancy wU]  appear  later. 

From  the  foregoing  observations  It  is  seen 
that  at  the  time  Judge  Scott  wrote  the  opin- 
ion in  the  case  of  Ooleman  v.  McAnulty,  su- 
pra, under  tiie  common  law  and  statutes  of 
England  as  adopted  by  this  state  the  death 
of  a  party  to  a  suit  completely  ousted  the 
court  of  its  Jurisdiction  over  his  person,  and 
the  suit  permanently  abated.  So  it  is  per- 
fectly clear  that  ndther  the  common  law  nor 
the  statutes  of  E!ngland  as  adopted  by  this 
state  authorize  the  rendition  of  the  Judg- 
ment in  the  Coleman-McAnulty  Oase,  for  the 
reason  that  there  had  been  no  trial  whatever 
in  that  case  to  bring  it  within  the  operation 
of  either  of  those  statutes;  and  of  courdb 
said  opinion  finds  no  support  in  sections  1,  6, 
7,  and  8  of  diapter  170,  General  Statutes  of 
1865,  for  they  yren  not  enacted  until  some 
12  or  14  years  after  Judge  Scott  wrote  that 
opinion.  It  is  true  Judge  Scott  dtes  certain 
cases  as  authority  tor  the  position  he  took 
in  that  case,  yet  when  they  are  traced  back 
to  their  fountainhead,  it  will  be  discovered 
that  they  have  no  real  foundation  to  rest 
upon  outside  of  the  statutory  provisions  of 
the  states  In  whldi  they  were  delivered, 
wbldi  followed  the  EoglUh  cases,  bottomed 
uimn  the  fiction  before  mentioned,  and  there- 
fore did  not  support  the  doctrine  stated  by 
Judge  Scott. 

The  same  investlgatl(Hi  whldi  dlsdosed  the 
fact  that  the  opinion  in  the  case  oC  Coleman 
V.  McAnulty,  supra,  was  dearly  erroneous 
demonstrates  the  fact  that  the  one  written 
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by  Judge  Sberwood,  In  the  case  of  Sargeant 
V.  Rowsey,  supra,  correctly  declares  the  law 
of  this  state  as  provided  for  by  sections 
1916»  1921,  1922,  and  1923,  R.  S.  1909. 

The*  only  case  In  this  state  whidi  has 
been  written  subsequent  to  the  annoimce- 
ment  made  In  the  Coleman-McAnulty  Case 
which  undertakes  to  review  the  authorities 
Is  the  case  of  State  ex  rel.  v.  Blley,  219  Mo. 
667,  118  S.  W.  647.  While  the  latter  does 
not.  In  express  terms,  overrule  the  former, 
yet  It  does  so  by  necessary  Implication,  for 
the  reaacHi  that  "It  arrives  at  a  different  con- 
clusion and  reasserts  the  old  rule  announced 
In  the  Col«nan  Oase,  which  Is  to  the  effect 
that  if  the  suit  is  brought  against  a  dead 
person,  any  Judgment  that  may  be  rendered 
against  him  Is  absolute  void,  but  If  brought 
against  a  Uvlng  persra,  over  whom  the  court 
obtained  jurisdiction  by  the  service  of  pro- 
cess upon  him,  and  he  subsequently  dies,  the 
court  is  not  thereby  deprived  of  Its  Jurisdic- 
tion. The  court  In  the  case  of  Hlnkle  v. 
Kerr,  148  Mo.  43,  49  S.  W.  864,  says  that: 

"While  it  ought  not  to  proceed  t»  Judgment 
without  maUng  the  representativea  or  anocessors 
in  Interest  of  the  deceased  party  parties  to  the 
action,  yet  if  it  does  bo  proceed,  its  action  is 
irregular  merdy  and  its  Judgment  is  not  void." 

Why  so?  No  statute  of  this  state  nor  the 
common  law  so  provides,  but,  upon  the  con- 
trary, the  statutes  expressly  provide  that 
such  a  Judgment  Is  absolutely  void.  All  of 
the  authorities  agree  that  a  Judgment  render^ 
ed  Id  a  suit  Instituted  against  a  dead  man  Is 
absolutely  void  as  to  him,  because  the  court 
acquired  no  Jurisdiction  over  his  person. 
This  is  self-evident,  and  of  course  there  could 
be  no  dissent  to  such  a  plain  proposition,  but 
I  am  at  a  complete  loss  to  know,  if  that  is 
true,  why  the  court  does  not  lose  Jurisdic- 
tion over  the  person  of  a  party  to  a  suit  by 
his  death  whoi  be  dies  after  service  of  pro- 
cess upon  him.  He  Is  Just  as  dead  In  the  one 
case  as  he  Is  In  the  other,  and  in  neither  can 
he  appear  and  prosecute  or  defend  the  case 
upon  its  merits,  the  very  purpose  of  bringing 
a  party  into  court,  nor  can  It  be  logically  said 
that  a  personal  Judgment  can  be  rendered 
against  either;  but,  if  against  the  latter,  why 
not  against  the  former  also?  It  could  with 
the  same  degree  of  propriety  be  said  that  In 
a  proceeding  pnrdy  in  rem  the  court  cannot 
acquire  Jurisdiction  over  the  res  If  it  has 
been  totally  destroyed  before  the  institution 
of  the  suit,  but  If  tlie  destruction  occurs  af- 
ter the  institution  of  the  proceeding  and  the 
publication  of  the  notice  to  the  world,  the 
court,  would  nevertheless  retain  Jurisdiction 
over  the  subject-matter  of  the  suit  I  have 
DO  hesitancy  whatever  in  saying  that  no  such 
thing  can  be  done  in  law  or  fact  God  alone 
can  pass  Judgment  against  a  dead  person,  or 
his  soul  that  lives  thereafter,  and  His  laws 
alone  can  deal  with  the  indestructible  ele- 
ments of  totally  destroyed  property,  oonru 


and  their  mllnga  to  tte  eontHury  notwitli- 
standing. 

But  why  make  a  distinction  between  i 
Judgment  rendered  against  a  man  who  died 
before  the  institution  of  the  suit  and  one  ren- 
dered against  one  who  dies  thereafter,  but 
prior  to  the  trial  of  the  canse?  Wliy  should 
It  be  void  in  the  former  and  only  voidable  In 
the  latter?  There  certainly  Is  no  ctMunoii- 
law  rule  or  statabory  enactment  In  force  In 
this  state  diat  antbeilBaB  sudi  a  dletinctioa. 
or  authorizes  the  rendition  ot  a  Jndgment 
against  a  dead  person  in  either  case.  If  so, 
no  one  has  pointed  their  finger  to  such  a  rule 
or  statute;  and,  after  a  most  exhaustive  and 
thorough  search  of  the  anthorltlea,  I  have 
been  unable  to  find  any  sucb,  esoept  the  bold. 
bald  assertions  of  some  of  ttia  oonrts,  whidi 
In  their  earlier  decisions  erroneously  assumed 
that  the  common  law  of  HJngi*"^  adt^tted  lo 
this  state  was  authority  therefor. 

It  has  been  suggested  in  aoiae  ot  the  cases 
that  It  woold  be  Intolerable,  It  not  impos- 
sible, for  the  surviving  parties  to  a  suit  to 
keep  track  of  and  learn  of  the  deaOi  of  the 
other  litigants.  It  seems  to  me  that  this  U 
a  very  poor  argument  upon  which  to  predi- 
cate a  Judgment  depriving  the  helra,  execu- 
tors, and  administrators  of  the  estate  of  a 
dead  person  of  th^ir  rights  to  his  property, 
nime  of  whom  have  had  their  day  In  court 
Besides  that,  it  seems  to  me  that  It  would 
be  much  easier  for  the  surviving  party  to  a 
suit  to  keep  track  of  and  acquire  the  knowl- 
edge of  the  death  of  the  oiq;ioslnK  party,  af- 
ter he  has  once  been  located  and  served  witii 
process,  than  It  would  be  to  ascertain  tte 
knowledge  of  his  death  which  had  occurred 
perhaps  l(»g  prior  to  the  Institution  of  the 
suit  He  is  oompdled  to  know  the  fact  when 
the-death  oocars  btXore  bringlns  In  the  suit 
and  why  should  he  not  be  required  to  do  bo 
where  death  occurs  after  Its  Institution  and 
subsequent  to  service? 

The  answer  is^  as  before  stated,  there  is  no 
distinction  in  law  or  fact  or  in  equity  or  Jus- 
tice, and  the  error,  committed  throng  as 
erroneous  assumption  by  a  distinguished 
Judge  of  this  court  in  the  early  history  of  onr 
JiUTisprudenoe,  should  no  longer  be  the  bas- 
is or  authority  by  which  to  deprive  the  Uv- 
lng or  dead  of  their  property  without  a  dar 
In  court  Our  statutes  before  ni«itioned 
were  evidendy  enacted  to  prevent  this  gross 
injustice  after  the  earlier  ruling  had  been 
announced  by  Judge  Scott,  and.  In  my  opin- 
ion, they,  and  not  his  opinion,  should  be  con- 
trolling in  this  state. 

These  views  are  in  perfect  harmony  wltb 
onr  statutes  governing  kindred  subjects,  viz. 
those  prohibiting  the  enforcement  of  execu- 
tions against  the  property  of  a  deceased  per- 
son, requiring  all  Judgments  (whltdi,  of 
course,  must  be  rendered  against  the  living) 
to  be  presented  against  his  estate,  in  the  pro- 
bate court,  allowed  and  dassifled  as  other 
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dalms;  alao  In  harmony  witli  the  ststntM 
providing  for  the  administration  of  deeeawd 
person's  estate.  But  the  mie  annonnoed  In  the 
Goleman-McAnnlty  Case  violates  all  of  said 
statutes.  For  the  reasons  stated,  that  case 
and  all  thoae  following  it  and  announcing 
the  same  viewa  are  hereby  overraled,  and  the 
rule  annoimoed  by  Jndge  Sherwood  In  the 
case  of  Sergeant.  T.  Itowaey,  80  Mo.  617,  1 
S.  W.  823,  is  confirmed. 

We  ttierefore  hold  that  the  judgment  ren- 
dered February  20,  1908,  against  James  W. 
Cole,  who  died  Jnne  6,  1907,  before  the  re- 
tom  day  of  the  order  of  publication,  which 
was  Jnne  10,  1007,  without  a  rerival  of  the 
suit  against  his  representatives  or  successors 
as  provided  for  by  sections  1916,  1921,  1922, 
and  1923,  B.  S.  1909,  is  absolutely  null  and 
void  as  to  him  and  them,  and  can  be  attacked 
in  this  collaterar  proceeding  for  the  partition 
of  the  lots  in  controversy;  also  that  the 
sheriff's  deed  executed  to  the  company,  based 
upon  the  tax  suit  Judgment,  is  absolutely 
null  and  void  as  to  said  James  W.  Ck>le  and 
his  heirs  at  law. 

III.  Counsel  for  plaintiffs  Philla  Olds  Cole 
and  James  Ollbert  Cole,  the  widow  a^nd  son 
of  James  W.  Cole,  deceased,  and  the  devisees 
of  his  Interests  In  and  to  the  lots  in  question, 
contends  that  the  Judgment  rendned  in  the 
tax  suit  before  mentioned  is  void  aa  to  them, 
for  the  same  reasons  that  it  is  held  to  be  Yoii 
aa  to  James  W.  Cole,  in  paragraph  2  of  this 
<Vlnion,  viz.  that  he  departed  this  life  prior 
to  the  return  day  9f  the  writ  of  summons 
served  upon  him  in  said  tax  suit,  and  nec- 
essarily before  the  Verdict  was  returned  at 
the  trial,  and  that  the  suit  was  never  revived 
against  his  repreamtatlTea  or  suooessoni  in 
interest,  as  Is  provided  for  in  sndi  case  by 
sections  1816, 1921, 1922,  and  1923,  B.  S.  1900. 
In  oar  opinion  this  contention  is  well  taken. 
If  the  Judgment  in  the  tax  salt  was  void  as 
to  James  W.  Cole  because  the  verdict  of  the 
Jnry  or  the  finding  of  the  court  had  not  been 
actnally  returned  or  made  at  the  time  of  Us 
death,  under  the  statutes  mentioned,  as  we 
have  hdd  In  paragraph  2,  then  his  interest 
In  the  lots  was  conveyed  to  widow  and  son  by 
Ills  wiU,  and,  the  suit  not  having  been  re- 
vived against  them,  and  they  brought  into 
court  as  provided  by  said  statutes,  then  said 
Interest  in  and  to  the  lots  was  not  affected 
by  said  Judgment  We  therefore  rule  this 
contention  in  favor  of  the  plaintiffs. 

[4]  IV.  Counsel  for  the  company  suggest 
that  PhlDa  Olds  Cole,  the  widow  of  James  W. 
Cole,  was  made  a  party  defendant  to  the  tax 
suit  when  it  was  institnted,  and  that  she  was 
prcverly  served  by  publication,  and  was  in  at 
all  stages  of  the  proceeding,  and  therefore 
It  would  have  been  a  unless  and  idle  cere- 
mony to  have  revived  the  cause  in  her  name, 
and  again  have  notified  her  by  publication. 
Tbia  suggestion  is  more  plausible  than  sound ; 
«nd,  should  we  assume  that  the  pubUcatton 


In  the  tax  nit  aa  to  her  was  legally  sufficient 
to  have  brought  her  into  court  in  that  case, 
and  to  bind  Uie  interest  the  petition  filed 
therein  charged  she  owned  in  and  to  the  lots, 
yet  that  publication  would  not  and  could  not 
bind  future  acquired  interest  therdn  as  a 
devisee  under  her  father's  wllL 

Tttt  petition  In  the  tax  suit,  in  substance, 
among  other  things,  charged  that  the  lots 
originally  belonged  to  John  J.  James,  W.  and 
Robert  S.  Cole,  as  tenants  In  common,  each 
owning  one  undivided  one-third  interest 
ther^n,  and  that  Robert  &  Cole  had  departed 
this  life  prior  to  the  bilnglng  of  the  suit, 
which  was  against  James  W.  Cole,  Fhilla 
Olds  Cole,  wniiam  T.  Oole,  John  J.  Cole,  and 
the  unknown  heirs  of  Robert  S.  Cole,  deceas- 
ed. The  petition  also  charged  that  PblUa 
Olds  Cole  was  the  wife  of  James  W.  Cole, 
and  claimed  8<Hne  interest  in  the  lots,  and 
that  William  T.  Cole  waa  a  son  of  Robert  S. 
Cole. 

The  only  legal  conclusion  that  can  be 
drawn  from  these  allegatUms  of  the  petition, 
if  tme,  and  they  must  be  taken  aa  such, 
against  the  plaintiff  In  that  case.  Is  that 
Philla  Olds  Cole,  the  wife  of  James  W.  Cole, 
one  of  the  three  tenants  in  common  owning 
the  lots,  at  the  time  of  filing  the  petition  own- 
ed, and  could  only  have  owned,  an  inchoate 
right  of  dower  in  her  husband's  'undivided 
one-third  interest  in  the  lots.  If  she  was 
properly  served  by  publication  in  that  case, 
which  for  the  sake  of  this  argament  we  ad- 
mit, the  Judgment  rendered  therdn  against 
her  would  have  bound  her  said  inchoate  right 
of  dower,  and  the  sale  under  the  execution 
Issued  thereon  woold  have  conveyed  that  In- 
terest to  the  company,  and  she  would  have  no 
legal  right  to  oomplain  of  that  sale^  in  this 
salt  But  in  a  anlt  to  collect  taxes  it  should 
be  borne  in  mtnd  that  the  wife  at  a  man  own- 
ing real  estate  need  not  be  made  a  party 
thereto,  for  the  reason  that  the  tax  lien  is  a 
supierior  right  to  the  wife's  Inchoate  right 
of  dower,  end  a  sale  of  the  property  under 
execution  for  the  payment  ot  the  taxes  would 
divest  her  said  interest  and  convey  it  to 
the  purchasers.  That  bdng  true,  and  if  she 
knew  of  the  pendency  of  the  suit,  and  we 
must  assume  that  she  did,  where  we  assume 
the  service  by  publication  was-  valid,  that 
may  have  be^  and  doubtless  was,  the  rea- 
son why  she  did  not  appear  and  defend  the 
tax  suit;  but  that  Is  quite  a  different  propo- 
sition from  the  one  here  presented  for  deci- 
sion. Here  the  company  is  contending  that 
Mrs.  Cole's  one  undivided  one-sixth  interest 
in  fee  in  and  to  the  lots  was  bound  by  the 
Judgment  rendered  in  the  tax  suit  because 
she  was  a  party  thereto,  and  that  it  waa 
sold  to  the  company  under  the  execution  is- 
sued there<m.  Tblg  contention  is  clearly  un- 
tenable. At  the  time  of  bringing  the  suit, 
PbUIa  Olds  Cole  did  not  own  this  one  undi- 
vided one-sixth  interest  In  theae  lots;  it  was 
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an  undlTided  one-balf  of  the  Interest  her 
father,  James  W.  C!oIe,  owned  therein,  and 
which  he  devised  to  her  as  prerlonsly  stated. 
If  the  sale  of  his  Interest  ttiereln  was  not 
conveyed  to  the  company  by  the  sale  under 
ezecntlon  Issued  on  the  Judgment  rendered 
against  her  husband,  James  W.  Ck>le,  in  the 
tax  suit,  as  we  have  held  it  did  not,  then  It 
passed  to  her  under  his  will,  and,  the  peti- 
tion not  having  proceeded  against  this  inter- 
est of  hers,  of  course  the  judgment  rendered 
against  her  did  not  bind  It,  even  though  the 
petition  had  been  amended  after  her  father's 
death  with  a  view  of  subjecting  this  Interest 
of  hers  to  the  payment  of  the  tax  bills,  yet 
an  alias  summons  or  order  of  publication 
should  hare  been  issued  and  properly  served 
upon  her,  for  the  reason  that  this  would  have 
been  a  material  amendment  after  the  service 
by  publication  had  been  made  within  the 
meaning  of  decisions  which  hold  that.  If  af- 
ter publication  the  plaintiff  amends  his  peti- 
tion and  takes  a  different  judgment  from  that 
originally  prayed  for,  the  judgment  win  he 
null  and  void.  Randall  v.  Snyder,  214  Mo. 
23,  loc.  dt  SO,  112  8.  W.  629, 127  Am.  St  Rep. 
653;  lieavenworth  Terminal  Ry.  &  Bridge 
Co.  V.  Atchison,  187  Ma  218,  loc  dt  230,  87 
S.  W.  913;  Janney  t.  ^Mdden,  38  Mo.  S9& 
We,  therefore,  dedde  this  contentioii  against 
the  company. 

y.  The  same  conclnslon  must  be  arrived 
at,  as  to  the  Interest  of  James  Gilbert  Cole, 
the  son  and  devisee  of  James  W.  Cole,  that 
we  readied  as  to  the  Interests  of  Pfailla  Olds 
Cole  tn  paragraph  4  of  this  (pinion,  and 
largely  for  the  same  reasons  there  stated. 

The  allegations  of  the  petition  that  John 
J.,  James  W.,  and  Robert  6.  Cole  purchased 
and  were  the  owners  and  tenants  in  common 
of  the  lots  In  controversy,  eadi  owtilng  an 
undivided  me-thlrd  interest  therein,  negativ- 
ed the  idea  that  his  B<n,  James  Gilbert  Cole, 
owned  an  undivided  one-sixth  Interest  there- 
in, espedally  when  read  In  the  light  of  the 
fact  that  the  tax  bills  sued  on  were  not  Is- 
sued against  him.  But  he  that  as  It  may, 
James  Gilbert  Cole,  as  dlsdosed  by  this  rec- 
ord, owned  no  interest  whatever  in  these  lots 
when  the  tax  suit  was  Instituted,  and  the 
only  interests  that  he  now  owns  or  has  ever 
owned  in  them  was  devised  to  him  by  his 
father  subsequent  to  the  institailon  of  that 
s«ilt  That  suit  could  not  have  bound  his 
after-acquired  Interest  in  the  lots,  without 
an  amended  petition  had  been  filed  stating 
those  facts,  he  made  a  party  thereto,  and  an 
alias  summons  or  order  of  publication  is  sued 
and  duly  served  on  hl-ne  That  was  not  done, 
and  therefore  we  hold  that  the  sale  under 
the  execution  issued  on  the  tax  suit  did  not 
convey  his  interest  in  the  lots  to  the  com- 
pany, and  for  that  reason  we  dedded  this 
question  in  his  favor. 

VI.  Counsel  for  plaintiffs  next  insist  that 
the  execution  sale  of  William  T.  Cole's  inter- 


ests in  the  lota  nnder  tills  iudgment  <m  the 
tax  suit  mentioned  was  void,  becanse  the 
petition  therein  did  not  state  facts  suffldent 
to  constltnte  a  cause  of  action  against  him. 
The  allegation  of  the  petition  is  as  follows: 

"Plaintiff  states  that  William  T.  Cole  and 
Philla  Olds  Cole,  defendants  herein,  daim  some 
interest  in  each  of  the  within  described  tracts 
of  land,  and  that  plaintifF  lyakes  said  parties 
defendants  that  they  may  set  up  whatever  rifbu 
and  interest  they  may  have. 

"Plaintiff  states  that  defendants,  William  T. 
Cole,  Pbilla  Olds  Cole,  and  James  W.  Cole,  are 
nonresidents  of  the  state  of  Missonri,  and  cannot 
be  served  in  tUa  state  in  the  manner  prescribed 
in  article  4,  e.  8,  R.-S.  1889." 

In  short,  the  petition  simply  charges  that 
WilUam  T.  Oole  and  Philla  Olds  Cole  "daim 
some  Interest  in  eadi  of  the  within  described 
tracts  of  land." 

In  the  discussion  at  this  question  we  must 
not  confuse  the  statement  In  the  petition  of 
the  first  paragraph  thereof  as  to  the  interest 
of  William  T.  Cole  with  that  as  to  his  non- 
residence  of  the  state  of  BUssouri,  etc.,  con- 
tained in  the  second.  The  first  was  govern- 
ed by  s^tlon  592,  R.  S.  1899  (the  suit  havlDg 
been  Instituted  April  27,  1907),  providing 
what  the  petition  shall  contain,  and  the  sec- 
ond was  controlled  by  section  576,  R.  8.  1899, 
providing  for  service  6t  process  upon  known 
nonresidents  defendant,  etc.  Said  section 
592  provided,  among  other  ttiinga,  that  the  pe- 
tition shall  omtaln: 

*****  Second,  a  plain  and  concise  state- 
ment of  the  facts  constitnting  a  cause  of  action 
without  nnneoessary  repe^tion,"  etc. 

If  we  test  the  aoffldency  of  the  petition  as 
to  William  T.  Cole's  Interest  In  the  lots  by 
the  provisions  of  this  statute^  it  will  be  seen 
that  it  falls  far  short  of  the  statutory  require- 
ments. Tlie  statement  is  that  he  "daims 
some  interests  in  each  of  the  within  described 
tracts  of  land."  That  is  not  a  statement  of 
the  facts  showing  his  Interest  therein,  but 
it  is  simply  a  statement  of  a  conduston.  The 
facts  must  he  stated  in  the  petition  in  order 
that  the  court  may  draw  the  conclusions 
therefrom  as  to  whether  or  not  he  owned  the 
interest  in  the  lots  which  it  was  diarged  he 
owned,  which  the  company  was  trying  to 
subject  to  the  payment  of  the  taxes.  We  are 
therefore  of  the  opinion  that  the  petition  does 
not  state  a  cause  of  action  against  William  T. 
Cole.  E28pedally  is  this  true  when  we  read 
the  foregoing  statement  as  to  the  interest  of 
William  T.  Cole  in  connection  with  the  fol- 
lowing statements,  also  contained  in  the  pe- 
tition: 

"Plaintiff  states  that  Robert  S.  Cole,  named 
in  each  of  the  within  mentioned  tax  bills  as  one 
of  the  owners  of  the  within  described  Iota,  is 
deceased,  and  that  his  interest  has  passed  to  j 
his  heirs,  and  that  plaintiff,  after  diligent  aeardb, 
could  not  discover,  and  is  unable  to  insert  the 
names  of  said  heirs  and  what  interest  eacb 
may  have. 
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"Plaintiff  atateB  that  James  W.  Cola,  SOat  3. 
Cole,  aad  tike  hdn  of  Robert  8.  Ccde^  daceaaad, 
defendants  berein,  are  the  owners  of  part  of  lot 
No.  5  of  the  subdivision  in  partition  of  the  es- 
tate of  William  O'Donnell,  deceased,  in  blodc 
No.  1661  of  the  city  of  St.  Louis,  to  wit" 

Then  follows  a  description  of  said  lot,  and 
thereafter  follows  a  similar  alleeati<«  and 
description  of  each  of  the  ottier  lots  In  oon- 
troversy. 

It  will  be  observed  that  the  petition  states 
that  Bobert  S.  Cole  had  departed  ihia  Ufa 
intestate,  and  that  his  interest  la  the  three 
lots  had  passed  to  his  heirs,  "and  that  plain- 
tiff, after  diligent  seardi,  conld  not  disoover, 
and  is  unable  to  Insert,  the  names  of  said 
heirs  and  what  interest  each  may  have," 
thereby  indirectly,  at  least,  charging  that 
William  T.  Cole  was  not  an  heir  of  Robert  S. 
Cole,  for  the  reason  that  the  company  evi- 
dently knew  William  T.  Oole,  for  it  names 
htm  in  the  petition  in  the  class  with  PhlUa 
Oldii  Cole,  who  was  not  an  heir  of  Robert  S. 
Cole,  as  claiming  some  interest  In  the  lots, 
and  asked  that  they  be  required  to  set  np  In 
their  answers  whatever  interest  they  might 
have  therein  clearly  Indicating  that  nether 
of  them  was  an  heir  of  Robert  S.  Cole,  de- 
ceased, and  as  a  matter  of  fact  PbiUa  Olds 
Cole  was  not,  bat  that  fact  is  no  more  clearly 
stated  in  the  petition  than  that  William  T. 
Cole  Is  not  one  of  them.  The  fact  that  be 
was  one  of  them,  as  was  first  disclosed  by  the 
pleadings  and  evidence  in  this  case,  does  not 
change  the  fact  tbat  the  petition  in  the  tax 
suit  charged  that  he  was  not  one  of  them,  or, 
probably  more  correctly  speaking,  that  the 
petition  in  that  case  did  not  charge  that  he 
was  one  of  those  heirs. 

We  therefore  rdterate  that  the  petition  in 
the  tax  snlt  did  not  state  a  canse  of  action 
against  WHllam  T.  Cole,  nor  against  Phllla 
Olds  Cole  for  the  same  reason,  and  for  that 
reason  the  Judgment  rendered  thereon  was  an 
absolute  nullity.  It  is  elementary  that  a 
valid  Judgment  caimot  be  rendered  upon  a 
petition  which  does  not  state  facts  sufficient 
to  constltate  a  cause  of  action.  This  Is  be- 
cause tbe  court  acquires  no  jurisdiction  of 
the  subject-matter,  and  such  a  judgment  will 
be  treated  as  a  nullity,  even  in  a  collateral 
proceeding.  In  the  case  of  Reynolds  ▼.  Stock- 
ton, 140  U.  8.  255,  loc.  dt.  266  to  272, 11  Sup. 
Ct.  773,  35  L.  Ed.  464,  the  question  is  fully 
discussed.  Bell  v.  Johnson,  207  Mo.  281,  loc. 
dt.  287,  105  S.  W.  1039. 

Tbe  case  of  Winningham  v.  Trueblood,  148 
Mo.  &T2,  51  S.  W.  380,  and  that  of  Tube 
Works  OOb  T.  Ice  Machine  Co.,  201  Mo.  30, 
98  S.  W.  620,  announcing  a  contrary  doctrine 
are  overmled. 

[S]  VH.  It  is  next  insisted  by  counsel  for 
Pbllla  Olds  Cole  and  William  T.  Cole  that 
the  order  of  pablication  issued  against  them 
In  the  tax  salt  was  insufficient  under  sections 
575.  B.  S.  1898,  to  bring  tbem  into  court, 
and  therefore  tbe  Judgmoit  rendered  therein 


against  them  and  the  execution  sale  bad 
thereunder  are  absolntely  void. 

If  we  correctly  understand  counsel  for  tbe 
company,  they  contend  that  the  order  of 
publication  mentioned  coidd  have  been  prop- 
erly ISBoed  against  them,  either  under  the 
section  just  mentioned  or  ander  section  580, 
R.  S.  1888.  We  wUl  dl^Hwe  of  this  conten- 
tion first.  We  are  unable  to  ieai  our  concur- 
rence to  this  contention,  for  the  reason  tliat 
both  Phllla  Olds  Cole  and  William  T.  Cole 
wwe  known  to  tbe  plaintiff,  for  their  names 
are  stated  in  the  petition  by  It,  while  said 
section  In  express  terms  limits  Its  application 
to  those  suits  where  the  plaintiff  alleges  in 
the  petition,  "under  oath,  that  there  are,  or 
that  he  verily  believes  there  are,  persons  In- 
terested in  the  subject-matter  of  the  petition, 
wliose  names  he  cannot  Insert  therein  be- 
cause they  are  imlemyion  to  him,  and  shall 
describe  the  interest  of  such  persons,  and 
bow  derived,  so  far  as  his  knowledge  ex- 
tends," etc    (The  ItaUcs  are  ours.) 

So  It  is  perfectly  apparent  from  the  face 
of  the  record  In  that  case  that  the  order  of 
publication  mentioned  could  not  have  proper- 
ly issued  against  tbem  under  the  authority 
of  section  680;  they  being  known  parties. 

Returning  to  sectlcm  676.  This  section 
reads  as  follows: 

"In  soita  in  partition,  divorce,  attachment, 
suits  for  the  foreclosure  of  mortgages  and  deeds 
of  trust,  and  for  the  enforcement  ot  mecbauics' 
liens,  and  all  other  liens  against  either  real  or 
personal  property,  and  in  all  actions  at  law  or 
in  equity,  which  have  for  their  immediate  ob- 
ject the  enforcement  or  establislunent  of  any 
lawful  right,  claim  or  demand  to  or  against  any 
real  or  personal  property  witiiln  the  juriadio- 
tJon  of  the  court,  if  the  plaintiff  or  other  person 
for  him  shall  allege  in  his  petition,  or  at  the 
time  of  filing  same,  or  at  any  time  ttiereafter 
shall  file  an  affidavit  stating  that  part  or  all  of 
the  defendants  are  nonreridents  of  the  state,  or 
is  a  corporation  of  another  state,  kingdom  or 
country,  and  cannot  be  served  in  this  state  in 
the  manner  prescribed  in  this  chapter,  or  have 
absconded  or  absented  themselves-  from  their 
usual  place  of  abode  in  this  state,  or  that  they 
have  concealed  themselves  so  tbat  the  ordinary 
process  of  law  cannot  be  served  upon  them,  tbe 
court  In  which  said  suit  is  brought,  or  in  vaca- 
tion the  derk  thereof,  shall  make  an  order  di- 
rected to  tlie  nonrMidents  or  absentees,  notify- 
ing tbem  of  tbe  commencement  of  .the  aoit,  and 
stating  briefly  the  object  and  general  nature  of 
the  petition,  and,  in  suits  in  partition,  describ- 
ing the  property  sought  to  be  partitioned,  and 
requiring  such  defendant  or  d^endants  to  ap- 
pear on  a  day  to  be  named  therein  and  answer 
the  petition,  or  that  the  petition  will  be  taken 
as  confessed." 

[1, 7]  This  section  dearly  authorised  the 
issuance  of  the  order  of  publication  in  the 
tax  suit  against  Phllla  Olds  Cole  and  William 
T.  Cole,  for  the  reason  tbat  it  was  to  enforce 
a  lien  against  real  estate,  and  tbe  petition 
named  both  of  them  therein,  and  stated  that 
they  were  nonresidents  of  this  state,  and  tbat 
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Om  ttrennary  process  of  law  could  not  be 

served  upon  them  <»i  that  account  Dpon  the 
statement  of  those  facts  In  the  petition  the 
statute  Is  mandatory  that  the  order  of  pub- 
lication shall  Issue,  and  then  proceeds  to  di- 
rect the  court,  or  clerk  in  vacation,  to  Is- 
sue the  order  notifying  said  parties  of  the 
commencement  of  the  suit.  The  statute  then 
proceeds  by  providing  what  the  order  of  p»b- 
Uoation  akaU  contain,  not  what  tho  petition 
thaU  state,  for  It  must  state  those  facts  be- 
fore the  duty  of  the  court  or  the  derk  arises, 
viz.  "stating  briefly  the  object  and  general 
nature  of  the  petition,  and.  In  suits  in  parti' 
tlon,  describing  the  property  sought  to  be 
partitioned."  In  other  words,  that  clause  of 
the  statute  addressed  to  the  court  in  term 
time  or  to  the  clerk  in  vacation  only  requires 
them  to  briefly  state  In  the  order  the  object 
and  the  general  nature  of  the  petition  as  they 
find  U  on  file  in  the  clerk's  office,  and  whether 
the  petition  is  good  or  bad  must  be  tested  by 
the  rules  of  pleading,  and  not  aided  or  pieced 
out  by  the  statutes  regarding  the  issuance 
and  service  of  process. 

According  to  the  allegations  ot  the  i>eti- 
tlon,  the  order  of  publlcatlcm  was  properly 
Issued,  and  that  It  was  saffldent  cannot  be 
seriously  questioned,  tor  it  briefly  stated  the 
object  and  general  nature  of  the  suit  Under 
the  provisions  of  said  section  675  tliat  was 
all  the  order  of  puUlcatlon  is  required  to 
state.  But  It  by  no  means  follows  that  the 
oomimny  was  entitled  to  a  Judgment  against 
them  enforcing  the  taxes  against  their  sub- 
sequently acquired  interests  in  the  lots  sim- 
ply because  the  order  of  publication  conform- 
ed to  the  requirements  of  the  statute;  that 
would  no  more  logically  follow  In  construc- 
tive than  In  personal  service. 

The  court  most  acquire  Jurisdiction  ow 
the  subject-matter  of  the  suit  whether  the 
service  of  process  is  by  publication  or  per- 
sonal service.  That  is  done  by  stating  In  the 
petition  the  existence  of  a  certain  state  of 
fbcts  regarding  the  res  which  show  that  the 
case  thus  stated  belongs  to  a  class  of  cases 
over  whi<*  the  law  gives  the  court  Jurisdic- 
tion, which,  if  followed  np  by  Bervl<»  of  pro- 
cess as  provided  for  by  law,  whether  person- 
al or  constructive,  the  Jurisdiction  of  the 
court  becomes  complete  over  both  the  i>erson 
and  subject-matter  of  the  suit  But '  the 
trouble  with  the  petition  flled  In  the  tax  snlt 
Is  that  It  did  not  allege  that  PhlUa  Olds 
Oole  and  William  T.  Cde  owned  any  interest 
in  the  lots  in  controversy  at  the  time  of  the 
institution  of  the  suit,  but  the  record  in  that 
case,  as  previously  shown,  conclusively  shows 
that  their  Interest  therein  was  acquired  sub- 
sequently thereto;  under  that  showing,  as 
previoudy  held,  the  Judgment  In  that  case,  in 
so  far  as  those  Interests  of  these  parties  are 
concerned,  was  and  is  absolutely  void,  and 
the  sale  made  thereunder.  Is  likewise  void. 

[t]  VIII.  It  is  finally  Insisted  by  counsel 
for  the  company  that  upon  the  face  of  the 


teeoid  the  AcOoa  of  the  trial  oooit;  In  htridhig 
the  order  of  publication  In -the  tax  suit  was 
not  in  substantial  compliance  with  sectioo 
680,  B>  S.  1899,  and  therefore  Anna  E.  Sands, 
Sarah  J.  Rldpath,  and  Maiy  Cole  Parker,  the 
unknown  heirs  of  Robert  S.  Cole,  were  not 
proi>erly  served  with  process  in  that  case^  and 
for  that  reason  the  Judgment  by  deftault  ren- 
dered against  them  In  that  suit  was  void,  was 
erroneous.  The  suit  was  brought  against 
John  J.  Oole  and  others,  and  the  aUegatioBs 
thereof  regarding  them  were  as  follows: 

"That  Robert  S.  Cole^  named  in  each  of  the 
within  mentioned  tax  bills  as  one  of  the  owneis 
of  the  within  described  lots,  is  deoesaed,  and  that 
his  interest  has  passed  to  his  heirs,  and  that 
plaintiff,  after  diligent  search,  oonld  not  dis- 
cover, and  is  unable  to  insert,  the  names  of 
said  heirs  and  'what  interest  each  may  have. 
[It  developed  in  this  case  that  they  were  tb« 
unknown  heirs  of  said  Robert  &  Cole,  deceas- 
ed.]" 

Then  follows  an  allegation  as  to  the  de- 
scription of  the  lots  and  the  ownership  there- 
of and  a  prayer  for  a  Judgment  fM<ecloslng 
the  tax  lien,  etc. 

The  order  of  publication,  in  so  far  as  is  ma- 
terial to  this  controversy,  is  as  follows: 

"Xow  this  day  comes  the  plaintiff  by  its  at- 
torneys, and,  it  appearing  to  the  satisfaction 
of  the  undersigned,  from  the  allegations  in  the 
petition,  under  oath,  that  the  defendant  James 
W.  Oole,  PhiUa  Olds  Cole,  and  Wm.  T.  Oole  are 
noniesidents  of  the  city  of  St  Louis,  Mo.,  and 
cannot  be  served  with  process  herein,  and  that 
the  heirs  of  Robert  S.  Cole,  deceased,  defendants 
herein,  cannot  be  served  with  process  herein 
because  their  names  are  unknown  to  the  plain- 
tiff; 

"It  is  therefore  ordered  by  the  undersigned 
that  publication  be  directed  to  •  •  •  the 
heirs  of  Robert  S.  Oole,  notifying  said  defend- 
ants that  an  action  has  been  commenced  against 
*  *  *  the  unknown  heirs  of  Robert  S.  Cole, 
deceased,  by  petition,  by  the  Parker-Washington 
Company,  in  the  circuit  court  of.  the  city  ci 
St  Louis,  in  the  state  of  Missouri,  room  Ko.  8, 
cause  Na  219,  June  term,  wlddk  said  petition 
contains  three  counts,  as  follows: 

"The  first  is  to  enforce  the  lien  of  a  special 
tax  bill  No.  25436  for  $100  and  interest  and 
costs  of  said  action  against  part  of  lot  No.  5 
of  the  subdivision  in  partition,  etc.  [deacribms 
the  real  estate]. 

"The  second  is  to  enforce  the  lien  ol  special 
tax  bill  No.  25433  for  $380.86,  interest  and  costs 
of  action,  against  lot  No.  8  [describing  the  real 
estate]. 

"It  is  further  ordered  by  the  undersigned  that 
unless  said  defendants,  James  W.  Cole,  PhiUa 
Olds  Cole,  Wm.  T.  Cole,  and  the  heirs  of  Robert 
S.  Cole,  deceased,  be  and  appear  at  the  next 
term  of  this  court  to  be  holden  at  the  courthouse 
in  the  dty  ot  St  Louis,  Mo.,  on  the  first  Mtm- 
day  of  June,  1907,  and  on  or  before  the  6th 
day  thereof  plead  to  said  petition,  the  same  will 
be  taken  as  confessed,  and  jud^ent  rendered 
as  prayed,"  etc. 

The  petition  In  the  tax  suit,  in  so  far  as 
concerns  these  peramia,  clearly  ftdlows  the 
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teqnlremMita  «t  sectton  680,  by  alleging,  un- 
der oatb,  that  Robert  T.  Oole,  one  of  the 
Qiree  ownen  of  the  Iota  In  controTersy,  waa 
dead,  and  that  his  unknown  heirs  had  In- 
herited his  said  Interest  therein,  and  upon  the 
filing  of  the  petition  the  coort  Issued  the 
order  of  publication  hefbre  set  out,  which  con- 
forms to  an  the  requirements  of  the  statute, 
and  recites  all  of  the  allegations  In  relation 
to  the  Interest  of  said  unknown  heirs,  viz. 
that  they  had  Inherited  the  lots  from  their 
deceased  father,  Robert  T.  Oola 

The  Buffldency  of  this  order  has  been 
eqnarely  a]H>rored  by  this  court  in  the  case 
of  Hambel  v.  Lowry,  2M  Mo.  168,  174  8.  W. 
406,  and  that  of  Fleming  t.  Tatum,  232  Mo. 
67S.  135  S.  W.  61. 

We  are  therefore  of  the  opinion  that  the 
order  of  publlcatton  was  valid,  and  that  the 
finding  and  judgment  of  the  circuit  court  In 
(aror  of  these  parties  was  erroneous  for 
tlie  reasons  stated. 

We  therefore  reverse  the  Judgment  of  the 
drcult  court  as  to  James  W.  Cole,  and  to 
Phllla  Olds  Oole,  his  widow,  and  James  Gil- 
bert Cole,  his  son,  and  as  to  William  T.  Cole; 
this  we  do  <m  the  appeal  of  the  plalntltTs; 
aod  for  the  reasons  stated  In  paragraph  8 
of  this  opinion  we  reverse  the  Judgment  of 
the  circuit  as  to  Anna  E.  Sands,  Sarah  J. 
Ridpath,  and  Mary  C61e  Palmer;  this  on  the 
cross-ap];>eaI  of  the  company. 

"The  cause  is  therefore  remanded  to  the 
oircnit  court,  with  directions  to  it  to  enter 
Jndgraent  for  the  respective  parties  in  cod- 
formlty  to  the  views  herein  expressed. 

PARIS,  J.  (dissenting  In  part).  T  do  not 
coDcnr  In  the  view  that  William  T.  Cole 
may  attack  collaterally  the  Judgment  ren- 
dered against  him  in  1907,  in  this  proceed- 
ing, for  that  the  petition  in  the  former  ac- 
tion did  not  specifically  describe  the  precise 
nature  and  extent  of  his  Interest  Neither 
do  I  agree  that  Phllla  Olds  Cole  may  so  at- 
tack this  Judgment,  but  her  Interest  was 
saved  to  her  for  other  reasons  set  forth  In 
the  majority  opinion.  I  concede  that  this 
petition  could  have  been  attacked  collateral- 
ly if  it  had  not  propwly  described  the  land, 
because  no  lien  oonld  have  been  adjudged 
against  tlie  land  without  such  correct  de- 
scription there<rf  In  the  petition.  Brown  v. 
Chancy,  256  Mo.  219,  165  S.  W.  336;  O'Day 
T.  McDanlel,  181  Mo.  529,  80  S.  W.  896;  Dnn- 
avant  v.  Pemiscot,  etc.,  Co.,  188  Mo.  App.  83, 
173  S.  W.  747;  BeU  v.  Johnson,  207  Mo.  281, 
105  S.  W.  1039.  But  here  the  land  was  cor- 
rectly described.  Likewise,  in  the  analogous 
case  of  actions  to  foreclose  the  lien  of  the 
state  for  taxes,  the  petition  must  state  the 
years  for  which  the  taxes  sued  for  are  due. 
Cooper  T.  Onnter,  215  Mo.  668,  114  S.  W. 
943;  Bland  v.  Windsor,  187  Ma  131,  86  8.  W. 
162.  This  is  so  because  the  statute  requires 
it  to  be  done.  Section  9303,  B.  S.  1899. 
But  wliea  the  defendants  are  in  court  by 


proper  service^  coDstmctlTe  or  personal,  and 
Jurisdiction  has  attached  by  a  proper  de- 
scriptioa  In  Om  petition  of  the  land  on 
which  it  la  sought  to  fasten  the  lien,  and  by  , 
a  cmnpllanoe  with  all  of  the  statutory  re- 
quirements (if  any  such  there  be)  as  to  the 
allegations  of  such  petition,  the  Judgment 
foreclosing  a  tax  lien  is  Jnst  as  Immune  to 
collateral  attack  as  Is  any  other  Judgment 
Tooker  v.  Leake,  146  Mo.  430,  48  S.  W.  638; 
Crossland  v.  Admire,  149  Mo.  656,  51  S.  W. 
463;  Parker  ▼.  Burton,  172  Mo.  86,  72  S.  W. 
668 ;  Cnmmlngs  v.  Brown,  181  Mo.  711,  81  S. 
W.  158;  Kelly  v.  Murdagh,  184  Mo.  377,  88 
S.  W.  437 ;  Land  Co.  v.  Land  &  CatUe  Co.,  187 
Mo.  435,  86  8.  W.  146;  Glbbs  v.  Sonthem, 
116  Mo.  204,  22  8.  W.  713;  Evarts  t.  Lum- 
ber Co.,  193  Ma  448,  92  S.  W.  S72.  Conced- 
ing the  rule  contended  for  In  the  maJ6rity 
opinion  to  the  extent  above  set  forth,  I  do 
not  agree  that  the  petition  here  attacked 
was  defective  in  any  Jurisdictional  respect 
Whether  a  petition  in  an  action  in  a  court  of 
general  Jurisdiction  is  or  is  not  immune  to 
ctdlateral  attack  depends  in  the  last  analysis 
upon  whether  sudi  petition  is  sudi  as  to  con- 
fer Jurisdiction  upon  the  eonrt  16  R.  C.  L^ 
841,  and  cases  dted.  If  the  court  has  Juris- 
diction, Its  Judgment  cet»ls  paribus  cannot 
be  attacked  collaterally.  While  there  Is  a 
difference  in  the  degree  of  immunity  against 
collateral  attack  as  between  special  actions, 
such  as  suits  to  foreclose  liens  for  either  spe- 
cial or  general  taxes,  and  those  actions 
which  were  known  to  the  common  law,  yet, 
barring  a  tenure  to  have  the  res,  that  is, 
the  land,  in  conrt,  and  a  failure  to  follow 
exmess  statutory  requirements,  I  do  not 
think  any  greater  immunity  against  collat- 
eral attack  inures  in  one  of  these  classes  at 
actions  than  exists  in  the  other.  Wellshear 
V.  Kelly,  69  Mo.  343;  Brown  v.  Walker,  8S 
Mo.  262.  That  Judgments  in  actions  pro- 
ceeding according  to  common  law  are  im- 
mune from  collateral  attack  (except  as  to  an 
exception  not  now  confronting  us — Reynolds 
V.  Stockton,  140  U.  8.  286,  11  Sup.  Ot  778, 
35  L.  Ed.  464)  I  think  U  setUed  both  by  the 
decided  cases  and  by  the  text-books.  16  R. 
C.  L.  841:  2  Black  on  Judgments,  970;  2 
Freeman  on  Judgments,  436;  23  Cya  1065; 
Holt  Cobnty  v.  Cannon,  114  Mo.  loc.  cit. 
619,  21  S.  W.  861;  Teoman  v.  Younger,  88 
Ma  424 ;  Hardin  v.  Lee,  51  Mo.  241.  If  all 
the  above  premises  are  well  taken,  I  cannot 
agree  that  the  averment  of  the  petition,  to 
wit,  "that  William  T.  Cole  and  PhUla  Olds 
Cole,  defendants  herein,  claim  some  Interest 
in  each  of  the  within  described  tracts  of 
land,  and  that  plaintiff  makes  said  parties 
defendants,  that  they  may  set  np  whatever 
rights  and  interests  they  may  have,"  was, 
upon  this  phase  of  the  petition,  so  Insuffi- 
cient as  to  render  the  petition  bad  on  collat- 
eral attack. 
For  these  reasons  I  concur  as  to  all  that 
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la  said  In  the  majority  opinion  except  what 
Is  said  In  paragrapha  VI,  and  VII,  as  to  the 
Interest  of  William  T.  Cole,  to  whldt  I  dis- 
sent. 

WILLIAMS,  J.,  concnra  In  these  views. 

BOND,  C.  J.  (concurring).  19]  I  concur 
In  the  learned  majority  opinion  in  this  case 
and  the  result  thereof,  except  in  what  is  said 
In  paragraiA  0,  to  wit: 

"It  is  elefaental  that  a  valid  Judgment  cannot 
be  rendered  upon  a  petition  which  does  not 
state  facts  saflSdent  to  constitute  a  cause  of 
action.  This  is  because  the  court  acquired  no 
jurisdiction  of  the  subject-matter,  and  such  a 
judgment  will  be  treated  as  a  nullit?  even  in  a 
collateral  proceeding."     (Italics  oura,) 

That  the  jndgment  of  a  court  of  general 
Jurisdiction,  having  the  parties  to  the  con- 
troversy before  it  and  having  power  to  de- 
termine the  class  of  cases  for  which  r^ef  Is 
prayed,  Is  not  void  because  of  the  failure  of 
the  petition  to  state  a  cause  of  action,  and 
Is  not,  for  that  reason,  <q;>en  to  a  collateral 
attack,  is  a  pri^iosition  established  In  this 
state,  and  sustained  by  the  overwhelming 
weight  of  authority  elsewhera  Ttie  failure 
to  state  any  cause  of  action  Is  a  nonwalv- 
able  defect  upon  review  of  a  Jndgment  by 
appeal  or  error  or  In  a  direct  attack  made 
upon  it  But  It  does  not  deprive  the  court 
of  its  Jurisdiction  of  the  class  of  cases  to 
which  the  suit  in  question  belongs,  and  it 
does  not  render  its  Judgment  open  to  any 
form  of  collateral  attack  thereon.  Said 
Judge  Ray  in  Dollarhlde  v.  Parks,  92  Mo.  loc. 
dt.  188,  5  S.  W.  6: 

"But  even  if  the  petition  failed  to  sUte  a 
cause  of  action,  yet,  being  amendable,  the  judg- 
ment thereon  is  not  a  nullity ;  nor  can  its 
validity,  or  the  rights  of  purchasers  thereunder, 
be  attacked  in  a  collateral  proceeding  like  this." 

Said  Judge  Brace,  In  speaking  of  the  con- 
clusiveness of  a  Judgment  of  a  court  leav- 
ing Jurjsdictlon  of  the  parties  and  the  sub- 
jects of  controversy  between  them : 

"It  goes  without  saying  that  sndi  Judgment 
is  binding  and  conclusive  upon  the  parties,  and 
cannot  t>e  impeached  for  any  defect  in  pleading 
or  proof,  and  that  in  a  suit  upon  it  the  suffi- 
ciency of  the  petition  on  which  it  was  rendered, 
or  the  merits  of  the  Judgment,  cannot  be  in- 
quired into.  2  Black  on  Judgments,  f{  070, 
971;  2  Freeman  on  Judgments,  {  435.  This 
appeal  is  entirely  without  merit,  and  the  judg- 
ment of  the  circuit  court  will  be  affirmed  with 
10  per  cent  damages."  Holt  Co.  v.  Gannon, 
114  Mo.  loc  dt  619,  21  S.  W.  852. 

Said  Judge  Sherwood,  in  discussing  the 
force  of  a  Judgment  In  an  attacluuent  suit: 

"  'Whether  a  complaint  does  or  does  not  state 
a  cause  of  action  is,  as  far  as  concerns  the 
question  of  jurisdiction,  of  no  importance ;  for, 
if  the  complaint  states  a  case  l>elonging  to  a 
general  olais  over  tchich  the  authority  of  the 
court  eatendt,  there  is  juriBdiction,  and  the  court 


has  power  to  dedde  whedier  llie  i^eading  ii 
good  or  bad'  (citing  cases).  In  all  soch  caaet 
collateral  attack  on  the  jndgment  tendMed  is  al- 
together inadmissible."  Winningham  v.  True- 
blood,  149  Mo.  loc.  cit  580,  681,  61  S.  W. 
400,  expressly  affirmed  by  Fox,  J.,  ih  Tube 
Works  V.  Ice  Machine  Co.,  201  Mo.  loc  dt  58, 
98  S.  W.  620, 

Said  this  court  also,  in  banc.  In  Rlvard  t. 
Railroad,  267  Mo.  loa  dt  168,  166  S.  W. 
770: 

"A  court  is  possessed  of  Jurisdiction  when  it 
is  permitted  by  the  policy  of  the  law  to  hear 
and  determine  cases  of  the  same  nature  as  the 
one  with  respect  to  which  the  complaint  is 
made,  and  where  it -has  jurisdiction  of  the  per^ 
sons  of  the  parties  to  the  suit  The  jndgment 
of  the  trial  court  laiAing  either  of  those  essen- 
tials is  open  to  any  f<ain  of  attack.  It  follow* 
that. the  judgment  of  a  court  of  general  juris- 
diction, with  the  parties  before  it  and  with  pow- 
er to  grant  or  refuse  relief  in  the  case  presented, 
though  contraiy  to  law  as  expressed  in  the  de- 
cisions of  the  Supreme  Court  or  the  terms  of  a 
statute^  is,  at  most,  only  an  erroneous  exercise 
of  jurisdiction,  and  as  sndi  is  impregnable  to 
an  assault  in  a  collateral  proceeding." 

In  strict  accordance  with  the  rule  thus 
established  Is  Jarrell  v.  Laurel  Coal  ft 
Land  Co.,  78  W.  Va.  752,  84  S.  E.  933,  fully 
annotated  in  L  R.  A.  1916E^  pp.  312,  316. 
where  the  annotator  says : 

"When  the  general  character  of  a  jndgment  ii 
such  that  its  subject-matter  falls  within  _  the 
general  jurisdiction  of  the  court  that  enters  it  » 
collateral  attack  cannot  be  made  thereon,  wtsx 
though  the  pleadings  may  be  defective.  And  it 
is  not  subject  to  collateral  attach  even  tfaou^ 
there  was  no  cause  of  action  stated  in  tlie 
pleadings."  (That  statement  of  the  law  is  sup- 
ported by  cases  dted  under  nets  ^  p.  S17,  of 
the  same  volume.) 

For  the  foregoing  reasons  I  am  constrain- 
ed to  dissent  from  the  alrave  excerpt  from 
the  learned  majorl^  oirfnlon;  but.  as  the 
view  expressed  in  that  paragraph  Is  not  es- 
sential to  the  result  reached,  I  concur  In  all 
other  respects  with  the  views  and  result 
reached  In  the  majority  opinion. 

WAUCGR,  BI<AIR,  and  GRAVES.  JJ^ 
concur  in  this  optnlonu 


(X>LB    et   aL    v.    PARKER^ WASHINGTON 
CO.  et  aL    (No.  19434.) 

(Supreme  Court  of  Missouri,  in  Banc     Oed 
19,  1918.) 

Appeal  from  St  Louis  Circuit  Court;  Leo 
S.  Rassieur,  Judge. 

Suit  for  partition  by  John  Onlly  Oole  and 
others  against  the  Parker- Washington  OMnpanf 
and  others.  From  a  decree  of  partition  in 
favor  of  certain  plaintilfs  and  defendants,  ce^ 
tain  plaintiffii  having  appealed,  the  named  de- 
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feoduit  brines  •  croM-epp«aL     Beversed  umI 
remanded,  with  dirccttooii 

R.  M.  Nldi)^,  of  St  Louis,  for  plaintifFa 
Barclay,  Orthwein  &  Wallace,  of  St  Loiiia, 
for  Parker-Waahington  Co. 

Opinioo  of  the  Coart  in  Division  No.  1. 

WOODSON,  J.  This  case  is  a  cross-app«aI 
uken  in  the  case  of  John  Oully  Cede  et  al., 
Plaintiflis,  t.  Parke^Washington  Co.,  Defend- 
ant, No.  19060,  20T  S.  W.  74»,  the  opinion  in 
which  is  handed  down  simnltaneoiialy  with  this 
one.  All  of  the  questioDs  presented  by  this  ap- 
peal are  disposed,  of  by  the  opinion  in  that 
case ;  and  what  is  there  said  is  controlling  here. 

We,  therefore,  reverse  the  judgment  for  the 
reasons  there  stated,  and  to  the  extent  there 
raled,  and  remanded  the  cause  to  the  circuit 
court  "to  enter  Judgment  for  the  various  parties 
aa  indicated  in  that  case. 

PER  CTTRLAM.  The  tortgiAng  opinion,  of 
WOODSON,  3.,  is  adopted  as  the  oplnlmi  of 
the  court  in  ban^ 

BOND,  C.  J.,  concurs  in  separate  opinion  (207 
S.  W.  768),  in  which  WAliKER,  BLAIK  and 
GRAVBS,  JJ.,  concur.  FARIS,  J.,  concurs  in 
part  and  dissents  in  part  in  separate  opinion 
(Wr  a.  W.  765),  in  which  WIIiUAMS.  J.,  con- 
curs. 


STATB  y.  STARLING.     (No.  21017.) 

(Supreme  Oonrt  of  Missouri,  Division  No.  2. 
Dee.  28, 1918.) 

1.  IlfDICmSNT  AND  INFOKUATION  €=>126(42)— 
SePABATB  OfFEKSES— BX7B0Z.A.BT  AND  LaB- 
CEWT. 

Where  grand  larceny  has  been  committed  at 
the  time  of  burglariously  entering  a  building, 
the  offenses  of  grand  larceny  and  of  bnrglary 
in  the  second  degree,  as  defined  in  Rev.  St 
1909,  IS  4621,  4685,  are  properly  charged  in 
one  count  under  section  4528. 

Z  Cbiuiitai.  Law  «s»752,  1043(1)— Affbait- 
Deicubbbb  to  SviDEItCX. 
Where  defendant  demurs  to  evidence  at  the 
dose  of  the  state's  testimony  and  subse<]uently 
offers  testimony  in  his  own  behalf  after  the  de- 
mnrrer  haw  been  overruled,  the  demurrer  will 
be  deemed  waived;  bat  where  he  renews  de- 
murrer at  the  dose  of  all  the  testimony  and 
preserves  error  in  motion  for  new  trial,  he  may 
have  a  review  of  the  entire  testimony. 

3.  CBmiRAi,  Law  «=>1064(7)— Appeai^I^o- 
Tiow  FOB  New  Tbial. 

An  assignment  of  error,  In  the  motion  for 
a  new  trial  in  a  criminal  case,  that  "the  court 
erred  in  instroctions  to  the  jury,  duly  excepted 
to,"  preserves  nothing  in  view  of  Bev.  St  1909, 
!  5285. 

4.  Cbimwai.  Law  «=>  1090(13)— Appkait-Bbll 

OF  BXCKPTIONS. 

Where  no  remarks  of  the  prosecuting  at- 
torney complained  of  in  a  motion  for  a  new 
trial  in  a  criminal  case  are  set  forth  in  the  bill 


of  exceptions  or  otherwise  preserved  for  re- 
view, such  assignment  will  not  be  considered. 

5.  CBnuNAi.  Law  «s»1048— Appbait-Objeo- 
Tions— Sepabatior  of  Jdbt. 

An  averment  of  prejudice  becanse  of  the 
separation  of  the  jury  In  a  criminal  case  will 
not  be  considered  when  unsapported;  allegations 
in  motions  for  a  new  trial  not  being  in  the 
nature  of  exceptions,  but  simply  preserving  for 
consideration  on  appeal  those  which  have  been 
properly  made. 

6.  Obihinai,  Law  «=3984— CnuuiATivE  Sen- 

IXRCE. 
In  a  prosecution  for  burglary  In  the  second 
degree  and  for  grand  larceny  under  one  count 
a  verdict  in  separate  paragraphs,  each  desig- 
nating the  offense  of  which  defendant  was 
found  guilty  and  prescribing  the  punishment 
within  the  limits  of  the  statute,  imposes  cu- 
mulative sentences. 

Appeal  from  Gircait  Court,  Polaakl  Coun- 
ty;    L.  B.  Woodalde^  Judge. 

J.  J.  Starling  was  convicted  of  burglary  In 
the  second  degree  and  of  grand  larceny,  and 
appeals.    Affirmed. 

K.  li.  Jobnston,  of  Waynesvllle,  A.  W.  Cur- 
ry, of  Lebanon,  T.  D.  Taylor,  of  Soutb  Mc- 
Alester,  Okl.,  and  J<dm  W.  Grow,  of  Mo^ 
Alester,  Okl.,  for  appellant 

Frank  W.  McAllister,  Atty.  Oen.,  and  S.  P. 
Howell,  Asst  Atty.  Gen.  (Tbomas  J.  Cole^  of 
J<9>Un,  of  counsel),  for  tbe  State. 

WALKHB,  p.  J.  Appellant  was  charged, 
by  information  In  the  circuit  court  of  Pul- 
aski county,  with  bnrglary  in  tlie  second  de- 
gree, and  grand  larceny  in  having,  on  June 
22, 1917,  broken  into  the  bank  of  Wayneavllle 
and  stealing  therefrom  f  1,200  In  money,  and 
other  property.  Upon  a  trial  in  March,  1918. 
he  was  convicted  of  burglary  as  charged,  aad 
sentemced  to  16  years'  Imprisonment  In  the 
penitentiary;  and  waa  also  found  guilty  of 
larcoiy  and  soitenced  to  5  years'  Imprison- 
ment in  the  penitentiary.  From  this  judg- 
ment he  appeals. 

A  consideration  of  the  errors  assigned  does 
not  require  a  detailed  statement  of  the  facts, 
and  the  same,  would  therefore  serve  no  use- 
ful purpose. 

[1]  The  information  contains  all  of  the 
ayorments  necessary  to  properly  charge  the 
offenses  of  burglary  In  tbe  second  degree  and 
grand  larceny,  as  these  crimes  are  defined 
In  sections  4521  and  4535,  (B.  S.  1009;  and^ 
the  larceny  having  been  committed  at  the 
time  the  building  was  burglariously  entered, 
the  two  offenses  were,  under  section  4528, 
R.  S.  1909,  properly  charged  in  one  count. 
Ib  State  v.  Bums,  263  Mo.  loc.  dt  507,  173 
S.  W.  1070,  and  In  State  v.  ChrisUan,  253  Mo. 
loc.  dt  393,  161  S.  W.  736,  as  weU  as  in  nu- 
merous earlier  cases,  the  seal  of  our  approval 
was  placed  upon  the  joint  charge,  under  the 
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statute,  ot  the  Character  of  offenaes  ben  nik- 
der  cooslderattoi.  In  State  v.  Blockberger, 
247  Mo.  loa  dt.  605,  16S  S.  W.  1031.  and  in 
State  r.  Hoss,  216  Ma  loc.  dt  441,  US  S. 
W.  1007,  we  held  charges  bottomed  upon  the 
statute  autborlElnc  this  Joint  prosecution 
snfflclent,  wltbln  the  meaning  of  the  Oon- 
stitutlon,  if  they  conformed  to  the  prece- 
dents defining  the  essentials  necessary  to 
charge  these  offenses  separately.  No  tenable 
objection  can  therefore  be  made  to  the  infor- 
mation. 

[2]  At  the  close  of  the  sUte's  testimony, 
appelant  interposed  an  instruction  in  the 
nature  of  a  demurrer  to  Qie  evidence.  Upon 
this  being  OTerruled,  he  proceeded  to  offer 
testimony  in  his  own  behalf.  In  the  absence 
of  farther  actioa  by  appellant,  in  this  r»- 
gard,  his  demurrer  would  be  deemed  to  have 
been  waived ;  but  the  demurrer  was  renewed 
at  the  close  of  all  of  the  testimony,  and  like- 
wise overruled.  This  entitles  appellant,  upon 
his  preservation  of  the  alleged  error  in  the 
motion  for  a  new  trial,  to  a  review  of  the 
entire  testimony.  This  material  right  we 
have  accorded  him,  and,  finding  substantial 
evidence  of  his  guilt,  we  wUl  not  undertake 
to  overrule  the  action  of  the  trial  court. 
State  V.  SeUeck,  109  S.  W.  129;  State  t. 
Underwood,  263  Mo.  685, 173  S.  W.  1058. 

Leaving  out  of  consideration  the  absence 
of  specific  objections  to  the  admissibility  and 
exclusion  of  te8tim<my,  a  tedmical  prerequi- 
site to  our  consideration  of  same,  we  find  no 
rulings  of  the  trial  court  whldi  deprived  the 
appellant  of  any  substantial  light  Our  in- 
terference, therefore,  is  In  this  req>ect  not 
authorized. 

[1]  An  assignment  of  error  in  the  motion 
for  a  new  trial  is  that  "the  court  erred  in 
instructions  to  the  Jury,  duly  excited  to." 
nils,  bluntly  speaking,  preserves  nothing. 
Section  6285,  R.  S.  1909,  and' cases  dted  by 
respondent  Notwithstanding  this,  we  have 
reviewed  the  instructions  Incorporated  in  the 
transcript.  They  fully  and  fairly  presmt 
the  law  applicable  under  the  evidence.  This 
is  all  the  appellant  was  entitled  to. 

[4]  No  remarks  of  the  prosecuting  attor^ 
ney,  complaineid  of  in  the  motion  for  a  new 
trial,  are  set  forth  in  the  bill  of  ^c^tions, 
or  otherwise  attempted  to  be  preserved  for 
our  review.  This  assignment  is  therefore 
not  for  our  consideratlwi.  State  v.  Carryer, 
180  S.  W.  850 ;  State  v.  Baker,  284  Ma  loa 
dt  353,  175  S.  W.  64;  State  v.  Myer,  259 
Ma  loc.  dt  817,  168  S.  W.  717. 

In  the  motion  for  a  new  trial  it  Is  aver- 
red that  the  verdict  was  the  result  of  bias 
and  prejudlc&  The  record  discloses  no  con- 
duct on  the  part  of  the  triers  of  the  facts  of 
a  prejudicial  nature.  We  therefore  overrule 
this  contention. 

[i]  The  separation  of  the  Jury  Is  com- 
plained of.    Except  for  the  statement  In  the 


motion  for  a  new  trial  of,  *'error  of  tLe  Jury 
in  separating,  after  they  had  been  Impanded, 
sworn,  and  charged,"  there  is  nothing  to  sus- 
tain this  complaint  An  unsupported  aver- 
ment of  prejudice  of  this  diaracter  will  not 
be  considered.  State  v.  Stewart  204  S.  W. 
loc.  dt.  12.  AllegaUona  in  motions  for  a  new 
trial  are  not  in  the  nature  of  exc^tioni; 
they  simply  preserve  for  consideration  upoa 
appeal  those  which  have  been  properly  made. 
State  V.  Shoemaker,  183  S.  W.  loc.  dt  324. 

[(]  The  verdict  is  in  sqwrate  paragraphs, 
each  designating  the  offense  of  whidx  the  ap- 
pellant was  found  guilty,  and  preacriblng 
the  punishment  It  Is  definite  In  its  terms 
and  fixes  the  punishments  within  the  limltg 
of  the  statute;  that  the  sentences  thus  pre- 
scribed are  Intended  to  be  cumulative  Xhere 
can  arise  no  reasonaUe  question.  State  v. 
Blockberger,  247  Mo.  loa  dt  606,  153  S.  W. 
1031.  The  verdict,  therefor*^  is  not  subject 
to  valid  objection. 

Finding  no  substantial  error,  the  judgment 
la  affirmed. 


STATB  T.  UOTEN.     (Na  21065.) 

(Supreme  Ooort  of  Missouri,  DiviaiOD  Na  2. 
Dec.  23,  1918.) 

1.  Indictmknt  and  IirroBicATiON  «=3ll0{2)— 
.    Statdtobt  Csnts. 

Indictment  or  Information  for  statutor; 
crime  must  substantially  follow  words  of  stat- 
ute defining  it 

2.  iRDICmiKIfT  AND   INFOBUATION   «=»125(49 
— OHABQX  OS  BUKQLABT  AND  liASCEKT. 

It  is  permissiUe  to  charge  offenaes  of  bur- 
glary and  larceny  in  single  count  of  same  in- 
formation; but  the  two  chaiKes  most  be  kept 
separate,  and  each  must  be  suffident  within  it- 
selt 

3.  InniCTliXNT  AND  Ink»iiation  «=>110(18) 
—iNroBMATTON— Statute. 

Information  to  charge  buii^ary,  under  Bev. 
St  1908,  i  4520,  for  burglarious  entry  of  build- 
ing in  whicli  goods,  eta,  were  kept  and  depoeit- 
ed,  must  make  apt  allegation  of  ^ct  that  goods, 
eta,  were  kq>t  and  deposited  therein,  with  foi- 
thsr  averment  breaking  and  entry  were  witb 
intent  to  steal  goods  in  boilding. 

Appeal  from  Circuit  Court,  Moniteau  Coun- 
ty:  J.  6.  Slate,  Judge.  i 

Dick  Moten  was  convicted  ot  burglary,  and 
he  appeals,  having  moved  in  arrest  of  judg- 
ment for  Insuffldency  of  the  Information. 
Judgment  reversed,  and  case  remanded  for 
new  trlaL 

Defendant  jointly  diarged  witb  one  Joe 
Short  by  information  with  the  crime  of 
burglary  and  larceny,  took  a  severance,  and 
upon  his  trial  was  found  guilty  of  borglaiy 
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alone,  and  Ida  ptmlstuoent  aasessed  by  the 
Jury  at  imiNFisonmait  in  tbe  penlteutlaiy 
for  a  term  of  two  yeara  After  the  conven- 
tional prooedore,  he  has  appealed. 

The  facts  of  the  case,  whUe  few  and  sim- 
ple, are  In  no  way  neoessary  to  an  ondeiv 
standing  of  the  legal  points  inrolTed.  But 
for  reasons  which  will  become  apparent,  the 
information  upon  which  the  conviction  was 
had  la  Important.  This  Information,  omit- 
ting caption  and  other  conventional  parts  In 
no  wise  attacked,  reads  thos: 

"S.  C.  Gill,  prosecuting  attorney  within  and 
for  Moniteau  county.  Mo.,  upon  hb  oath  of 
office  and  upon  his  information  and  belief,  in- 
forms the  court  that  Joe  Short  and  Dick  Moten, 
on  or  about  the  sixth  day  of  August,  1917,  at 
tbe  county  of  Moniteau,  and  state  of  Miaaouri, 
into  a  certain  store,  shop  and  building  of  Her- 
man AfFolter  there  situate  and  being,  feloniously 
and  burglariously,  forcibly  did  break  and  enter, 
with  intent  then  and  there,  and  thereby  feloni- 
ously and  burglariously,  to  steal,  take  and  carry 
iway  certain  goods,  wares,  merchandise,  and 
other  valuable  things  and  personal  property  in 
the  said  store,  shop  and  building,  twenty  bottles 
of  soda  water  of  the  value  of  one  dollar,  and 
tro  dollars,  all  of  tbe  value  of  three  dollars, 
of  the  goods,  wares,  merchandise,  other  valuable 
things  and  personal  property  of  the  said  Her- 
man Alfolter  in  the  said  store,  shop  and  building 
then  and  there  being  foand,  then  and  there  felo- 
niously and  barglariously  did  steal  and  take  and 
carry  away,  with  the  intent  then  and  there  to 
deprive  the  owner  Herman  Affolter  of  the  use 
thereof  and  to  convert  the  same  to  his  own  use ; 
■gainst  tbe  peace  and  dignity  of  the  state." 

After  defendant's  conviction,  he  filed  a 
motion  In  arrest  attacking  the  snfltelency  of 
the  above  information.  He  contents  him- 
Mlf  with  this  sole  point,  and  so  shall  we. 

L.  F.  Wood,  of  California,  Mo.,  for  appel- 
lant. 

Frank  W.  McAlUster,  Atty.  Gea,  and  S.  B. 
Skelley,  Asst  Atty.  Gen.,  for  the  State. 

FARIS,  J.  This  prosecution  is  bottomed 
iip<Ki  section  4S20  of  the  Revised  Statutes  of 
Missouri  of  1909,  which  defines  one  of  the 
ways  in  which,  pursuant  to  statute,  burglary 
in  the  second  degree  may  be  committed.  So 
much  of  the  above  section  as  is  pertinent  to 
tbe  question  of  tbe  goodness  vel  non  of  tbe 
Information  herein  reads  thus: 

"irivery  person  who  shall  be  convicted  of  break- 
bg  and  entering  any  building,  the  breaking  and 
entering  of  which  shall  not  be  declared  by  any 
(tatute  of  this  state  to  be  burglary  in  the  first 
degree,  •  •  •  in  which  there  shall  be  at  the 
time  any  •  •  •  goods,  wares,  merdiandiae 
or  other  valuable  thing  kept  or  deposited,  with 
intent  to  steal  or  comnut  any  felony  tbordn, 
■hall,  on  cHUiTiction,  be  adjudged  guilty  of  bur- 
^ry  In  the  second  degree."  Section  4520,  B. 
S.  1009. 

(1}  Obviously  the  offense  denonnoed  and 
defined  above  would  not  have  been  bnrglary 
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at  common  law.  It  is  therefore  a  etatntfMy 
crime,  and  the  rule  is  that  an  information 
or  an  indictment  for  such  a  crime  must  sub- 
stantially follow  the  words  of  the  statute  de- 
fining it  CEhe  information  in  this  case  does 
not  charge  that  the  factory,  slu^,  or  building 
alleged  to  have  been  bnrglarized  was  one 
wherein  goods,  wares,  and  merchandise  and 
other  valuable  things  were  at  the  time,  or 
then  and  there  "kept  and  deposited."  Un- 
less at  the  time  of  the  alleged  burglary 
there  was  either  a  human  being  in  the  build- 
ing or  goods,  etc.,  therein  kept  and  deposit- 
ed, the  building  was  not  such  a  one  as  could 
be  burglarized.  There  is  neither  proof,  al- 
legation, nor  contention  that  there  was  at 
the  time  of  the  alleged  burglary  any  human 
being  in  this  building;  so  unless  there  wiere 
at  the  time  goods,  eta,  kept  and  deposited 
therein,  it  was  not  the  subject  of  burglary, 
and  It  was  not- possible  to  commit  a  barglary 
by  breaking  and  entering  it 

[2, 1]  The  learned  pleader  evidently  intend- 
ed to  charge  both  burglary  and  larceny  in  a 
single  count  of  the  same  information,  as  is 
permissible.  But  while  this  is  permissible, 
the  two  charges  must  be  kept  separate  and 
not  jumbled  together  and  intermingled,  and 
eadt  Ebnst  be  a  complete  and  sufflelent  charge 
within  Itself,  barring  mere  formal  allega- 
tions. Sthte  V.  Dooley,  64  Mo.  146.  In  order 
to  charge  bnrglary  under  section  4520,  for 
the  burglarious  entry  of  a  building  in  wbldi 
goods,  etc.,  aitt  at  the  time  kept  and  deposit- 
ed, apt  aUegation  most  be  made  of  the  fact 
that  goods,  etc.,  are  kept  and  deposited 
tber^n,  together  with  the  farther  averment 
that  the  breaking  and  entry  was  with  tlte 
intent  to  steal  the  goods,  etc.,  in  the  said 
building  then  and  there  being.  See  State  ▼. 
Moss,  216  Mo.  loc.  ctt.  438,  115  S.  W.  1007: 
Kelley's  Grim.  Law  4  Proced.  {  609.  Our  atr 
teotlon .  Is  called  to  tbe  case  of  State  v. 
Bams,  26S  Mo.  583,  178  S.  W.  1070,  wher«d3i 
the  defendant,  though  informed  against  for 
both  burglary  and  larceny,  had  been  con- 
victed of  the  larceny  only,  so  that  in  a  man- 
ner of  speaking  the  charge  of  burglary 
there  became  merely  a  c^lateral  issue.  The 
sole  complaint  made  in  that  case  touching 
the  information  was  "that  the  charge  of  lar- 
ceny was  insufflclent"  In  disallowing  this 
contention,  language  is  used  obiter  with  ref>- 
erence  to  the  sofflciency  of  the  part  of  the 
information  which  charges  the  burglary 
which  is  possibly  too  broad.  But  whether 
this  be  so,  or  not,  the  Bums  Case  furnishes 
no  authority  for  the  omission  here  of  the 
averment  that  In  the  balldlng  alleged  to 
have  been  burglarized,  goods,  eta,  were  at 
the  time  k^t  and  deposited.  In  fact,  this 
allegation  was  contained  In  the  InformatioB 
In  the  Bums  Case.  We  are  of  tbe  opinion 
that  the  information  herein  Is  fatally  defec* 
tive. 

For  the  error  in  overruling  tbe  motion  In 
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arrest  which  chanenged  the  snffldency  of  the 
Intormation  herein,  the  Judgment  must  be 
reversed,  and  die  case  remanded  for  a  new 
trial,  In  the  event  that  the  learned  prosecnt- 
Ing  attorney  should  be  advised  to  file  an 
amended  information.  Let  it  be  so  ordered. 
All  concur. 


STATE)  y.  LTTNDT.     (No.  20968.) 

(Supreme  Court  of  Missouri,  Division  No.  2. 
Dec.  23, 1918.) 

Cannif  Ai,  I«aw  <8s>10e(Kl)  —  Bnx  or  Excia«- 
noNS. 

Where  the  transcript  does  not  contain  a 
MU  of  exceptions,  review  will  be  confined  to  the 
record  proper. 

Appeal  friXD  Circuit  Court,  Holt  Ocmnty; 
Alonzo  D.  Barnes,  Jadgeu 

George  Ltmdy  was  convicted  of  grand  lar- 
ceny, and  he  appeals.    Affirmed. 

R.  B.  Brldgeman,  of  Oregon,  Mo.,  and  H. 
B.  Williams,  of  Oalg,  for  appellant 

Frank  W.  McAllister,  Atty.  Gen.,  and  0.  P. 
Le  Mire,  Asst  Atty.  Gen.,  for  the  Stata 

WIIXIAMS,  J.  Upon  an  infortnatKm  In 
proper  form,  charging  him  with  grand  lai^ 
ceny,  defendant  was  tried  in  the  drcnlt  court 
of  Holt  county,  found  guilty,  and  his  punish- 
ment assessed  at  two  years  in  the  peniten- 
tiary.   Defendant  duly  appealed. 

The  transcript  of  the  record  before  as  does 
not  contain  a  blU  of  exceptions.  Our  review 
is  therefore  confined  to  the  record  proper. 
Appellant  has  not  favored  us  with  a  brief; 
however,  pursuant  to  oar  statutory  duty  In 
the  premises,  we  have  carefally  reviewed  the 
record  proper,  and  have  been  unable  to  find 
therdn  any  mattor  of  error  that  would  Jns- 
tifjr  a  reversal  of  the  Judgment  below. 

The  Jndgmoit  Is  affirmed.    All  concur. 


STATE  V.  DINKBI/KAMP.    (No,  20738.) 

(Supreme  Court  of  Missouri,  Division  No.  2. 
Dee.  23,  191&) 

1.  C^niiRAL   Law    «=>1159(2)  —  Bbvixw  — 
Weight  o?  Evidence. 

Weight  of  the  evidence  in  a  criminal  case 
is  for  the  jury. 

2.  Homicide  9=>255(3)  —  Manslauohteb  — 
Abobtioh. 

E^ridence  that  girl  had  been  pregnant  from 
4%  to  6  months  before  an  abortion  performed 
by  accused  by  means  of  instrnmenta,  that  their 
use  caused  the  expulsion  from  the  womb  of  a 
viable  foetus,  which  expired  a  few  minutes  after 


Its  birth,  sustained  a  verdict  «i  msnwlaaghter 
in  the  second  degree  under  B«v.  St.  1909,  i 
4458. 

8.  WrrnxssES  «=3819— Iufkaobkkkt. 

Testimony,  to  affect  the  credibility  of  a  wit- 
ness In  a  criminal  case,  is  admissible  only  as  to 
matters  material  and  relevant  to  the  issue. 

4.  Gbiuinai.  Law  «=>1170(2)— Hakicless  Eb- 
bobf— bxclttbior  of  evideitce. 

Where  defendant  was  permitted,  on  cross- 
examining  mother  of  prosecutrix  in  a  pTosecn- 
tion  for  manslaughter  in  producing  an  abortioe 
resulting  in  the  death  of  a  quick  child,  to  io- 
qnire  fully  as  to  time  when  she  acquired  knowl- 
edge of  her  daughter's  condition,  ezdnsion  of 
evidence  of  another  witness  on  cross-examination 
as  to  conversation  with  the  mother  to  show  her 
prior  knowledge  was  harmless;  purpose  beinf 
only  to  discredit  the  testimony  of  the  proeecn- 
triz  to  the  fact  that  her  mother  was  aware  el 
her  condition  prior  to  the  alleged  abortion. 

5.  CiBiuinAi,    Law    «S31064(7)— Review— l5- 
STBUcTioNB— Motion  fob  New  Tbiax. 

Where  the  motion  for  a  new  trial  in  a  crim- 
inal case  only  referred  to  the  instructions  com- 
plained of  in  a  general  way,  the  action  of  tlK 
trial  court  in  regard  to  the  same  is  not  subject 
to  review. 

6.  WrrNEBSBS  «3>277(4)— Csoss-BlZAMiifAnoa 

or  ACOUSED. 

In  a  proseention  for  manslan^ter  under 
Rev.  St.  1900,  I  4458,  where  witness. for  sUte 
testified  that  he  paid  accused  for  performing  tk« 
illegal  operation,  an  inquiry  on  crosn  cxamint- 
tlon  of  accused,  as  to  why  she  had  received  tlie 
money,  was  a  material  matter  and  prejudicial 
under  Rev.  St.  1900,  |  6243 ;  there  being  noth- 
ing in  accused's  examination  in  diief  to  author- 
ise the  inquiry. 

AK>eaI  from  St.  Loola.  drcoit  Court: 
George  H.  Shields,  Judge. 

Elizabeth  Dlnkelkamp  was  convtcted  <rf 
manslaughter,  and  she  appeals.  Reverwil 
and  remanded. 

Cbas.  P.  Johnson  and  O.  Orrlck  Bishop, 
both  of  St.  Lonis,  for  app^ant. 

Frank  W.  McAllister,  Atty.  Q&l,  and  S.  E 
Skelley,  Asst  Atty.  Gen.,  for  the  Stat& 


WALKER,  P.  J.  The  apitellant  was  1b- 
dicted  in  the  circuit  court  of  the  dty  of  St. 
Louis  under  section  4458,  R.  S.  1909,  tot 
manslaughter  In  the  second  degree.  In  pro- 
ducing an  abortion  upon  a  young  g^rl,  re- 
sulting in  the  death  of  a  qnick  child. 

The  evidence  on  the  part  of  the  state  was 
that  the  girl  bad  been  pregnant  trom  4)4  to 
6  months  before  the  abortion  was  patormei 
upon  ber  by  appellant,  whicb  wan  eBtctfi 
by  means  of  tnstmments;  that  their  nse 
caused  the  expulsion  from  the  womb  of  a 
viable  foetus,  which  expired  a  few  mlnates 
after  its  birth. 

The  testimony  for  appellant  oondated,  lint. 
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>  an  affinoBttvc  dnlal  of  the  oommltslon  of 
lie  crime,  and  that  when  the  (Irl  came  to 
ppellant  lot  treatment  the  latter  dlscorer- 
i  upon  an  examination  that  there  was  a 
ancture  in  her  uterus  from  which  a  watery 
ischarge  tinged  with  blood  was  issuing,  evl- 
encing  that  the  womb  had  then  been  inrad- 
i  by  an  instrument;  that  this  examination 
'as  made  with  the  aid  of  a  spectrum  whidi 
ppellant  was  accustomed  to  use  in  her 
ailing  as  a  midwife;  that  she  did  nothing 
lore  to  the  girl,  who  was  then  undergoing 
le  initial  pains  of  labor,  than  to  view  the 
arts,  wash  out  the  Tagina  and  the  womb, 
ad  place  at  its  month  some  antiseptic  gauze ; 
lat,  at  the  girl's  utmost  solicitation,  she 
ermltted  her  to  remain  at  her  house, 
irough  sympathy,  and  some  time  after  12 
clock  that  night  she  gave  birth  to  the 
£tus,  which  was  not  viable. 

Appellant  denies  having  bad  any  conversa- 
on  with  the  girl  several  days  before  the 
ttter  came  to  her  house,  as  testified  to  by 
le  girl.  In  wlilch  the  conditions  under  which 
le  appellant  was  to  produce  the  abortion 
'ere  agreed  to;  that  the  girl  came  to  her 
ouse  on  Friday  and  remained  until  the  suc- 
;eding  -Monday.  Appellant  gave  much  tes- 
mony  as  to  her  visits  and  advice  to  the 
Irl  after  the  abortion,  and  her  conclusions 
ased  on  her  experience  as  a  midwife  as  to 
le  Impossibility,  under  all  the  facts,  of  the 
Irl  having  been  pregnant  a  sufficient  length 
f  time  tor  a  quickening  of -the  foetus. 

The  inrj  gave  credence  to  the  direct  tes- 
mony  for  the  state,  as  to  the  oommlasloD 
C  the  crime  by  the  appellant  and  the  vla- 
lllty  of  the  fcetns,  and  refused  to  credit 
le  testimony  of  appellant. 

[1, 2]  I.  The  motion  for  a  new  trial  Is  of 
le  moist  general  nature.  Conalderlng  er- 
>rs  assigned,  however,  as  though  properly 
reserved,  we  find  that  the  harden  ot  ap- 
ellant's  contention  Is  as  to  the  suffldency  of 
le  evidence  to  sustain  the  verdict,  primari- 
'  on  account  of  the  prior  pregnancies  of 
le  girl,  wltich  appellant  claims  precluded  a 
ke  condition  a  sufflolent  length  of  time 
>fore  the  abortion  to  render  the.  fcetns 
iiick.  We  do  not  deem  it  necessary  to  en- 
T  into  a  discussion  as  to  the  relative  pro- 
itive  force  of  the  direct  testimony  and 
lat  of  exi>erts  on  behalf  of  the  state,  and 
ke  testimony  on  behalf  of  the  appellant  on 
lis  subject  There  was  substantial  afflrma- 
ve  testimony  to  sustain  the  verdict,  not 
ily  as  to  the  commission  of  the  crime,  but 
I  negativing  the  exceptions  of  the  statute, 
iflt  the  girl  was,  previous  to  the  aborticm, 
I  good  health,  and  that  appellant's  act  In 
x>duclng  same  was  not  advised  by  a  duly 
censed  physician  for  the  purpose  of  saving 
le  life  of  the  prooecntrix.  It  is  exceedingly 
ementary,  as  a  general  proposition,  that 
le  weight  of  the  evidence  is  for  the  Jury, 
id,  it  being  diovn  In  this  case  that  It 


meets  tlia  requiremmibi  of  llie  statute  in  es' 
tabllshtog  the  commission  at  the  offense 
charged.  It  will  suffice.  State  v.  £>e  Oroat, 
259  Mo.  361.  168  S.  W.  702. 

[1, 4]  Ih  The  prosecutrix  testified  that  her 
mother  was  not  aware  of  her  pregnancy  un- 
til after  the  abortion  had  been  performed 
by  appellant  It  was  sought  In  the  cross- 
examination  of  one  Spellmeyer,  who  is 
shown  to  have  caused  the  pregnancy  of  pros> 
ecntrlx,  Oiat  the  mother  had  knowledge  of 
th#pregiiancy  prior  to  the  daughter's  going 
to  the  appellant  fer  treatment — this  to  dis- 
credit the  testtmony  of  the  prosecutrix. 
The  praaeeotrix  was  a«t  present  when  this 
conversation  is  alleged  to  have  occurred, 
and  the  proposed  testimony  was  exdaded  on 
the  ground  that  it  was  hearsa^Ti-and  that  no 
proper  foundation  had  been  laid  to  author- 
ise its  introduction.  Without  discussing  the 
technical  cwrectness  of  this  ruling,  the  ques- 
tion may  be  disposed  of  In  a  more  oonclu* 
slve  aiaimer.  The  time  when  the  mother 
aoqnlted  knowledge  of  the  daughter's  preg- 
nancy was  not  a  material  fact  in  the  deter- 
mination of  the  case.  Testiiuony  to  affect 
the  credibility  of  a  witness  is  admissible 
only  as  to  matters  material  and  relevant  to 
the  issue.  State  v.  Taylor,  134  Mo.  loc.  dt 
154,  35  S.  W.  92,  and  cases.  Aside  from  the 
application  of  this  rule,  the  subsequent  con- 
duct of  the  case  precludes  any  substantial 
claim  of  prejudice  on  the  part  of  appellant 
Her  counsel  were  permitted.  In  cross-examin- 
ing the  mother  of  the  prosecutrix;  to  exam- 
ine her  fully  as  to  the  time  when  she  ac- 
quired ,  knowledge  of  her  daughter's  preg- 
nancy. In  this  testimony,  she  corroborated 
in  every  material  particular  the  statements, 
in  regard  to  her  knowledge,  which  had  been 
made  in  regard  thereto  by  the  daughter. 
Appellant's  contention  in  this  behalf  is 
therefore  without  merit 

[I]  III.  The  errors  assigned  in  regard  to 
the  giving  of  instructions  are  not  presented 
In  a  manner  to  authorize  a  review  of  same. 
Where,  as  here,  the  motion  for  a  new  trial 
only  refers  to  the  instructions  complained 
of  in  a  general  way,  the  action  of  the  trial 
court  in  regard  to  same  Is  not  subject  to  re- 
view. State  V.  Lewis,  273  Mo.  518,  201  S.  W. 
80;  State  v.  Selleck,  199  S.  W.  129;  State  v. 
Othlck.  184  S.  W.  106. 

[I]  ly.  "She  witness  Spellmeyer  testifies 
on  behalf  6t  the  state  that  he  had  paid  the 
appellant  $30  for  performing  the  operation 
on  the  girL  Not  content  with  this  testi- 
mony, the  probative  force  of  which  had  not 
been  questioned,  counsel  for  the  state,  upon 
the  cross-examination  of  the  appellant 
sought  to  corroborate  Spellmeyer's  testimony 
by  a  direct  Inquiry  of  awellant  as  to  why 
she  received  the  money.  There  was  nothing 
in  her  examination  in  chief  which  authoriz- 
ed this  inquiry,  and  it  was  therefore  in  vio- 
lation of  the  limitation  of  the  statute  (efec- 


Digitized  by  VjOOQIC 


772 


207  SOCTHWESTSBN  RBPORTER 


(Uft 


tlon  B24S,  R.  S.  1909),  ftnd  constltnted  preju- 
dicial error.  It  will  not  do,  under  the  facts 
In  tblB  case,  to  say  tbat  the  Inquiry  tlrns 
made  was  unimportant  and  Immaterial,  and 
as  a  conseqnence  nonprejudicial  In  its  ef- 
fects, as  we  said  In  State  v.  Feeley,  194  Mo. 
300,  92  S.  W.  663,  8  L.  K.  A.  (N.  S.)  351,  112 
Ara.  St  Rep.  511 ;  State  v.  Sherman,  264  Mo. 
loc.  clt.  381,  175  S.  W.  73;  and  Stote  ▼. 
Stewart,  204  S.  W.  10.  TOie  evident  purpose 
of  this  cross-examination  was  to  corroborate 
Spellmeyer's  testimony,  and  thereby  add  fowe 
to  Its  effect  in  'showing  the  motive  which 
moved  the  appellant  to  commit  the  attoition. 
The  purpose  of  the  statute  in  limiting  the 
cross-examination  of  a  defendant  is  to  em- 
phasize the  constltntional  provision  that  no 
one  shall  be  eompelled  to  testify  against 
himself.  By  this  cross-eixamlnatlon  the  ap- 
pellant was  required  to  corroborate  the 
state's  witness  and  add  a  link  to  the  testi- 
mony necessary  to  conviction. 

This  error  necessitates  a  reversal  and  re- 
manding of  the  cause,  and  it  Is  so  ordered. 

All  concur.    . 


FINNERTY  v.  JOHN  S.  BLAKB  ft  BRO. 
REALTT  CO.  et  al.    (No.  18805.) 

(Supreme  (3ourt  of  Missouri,  Division. No.  2. 
Dec.  23,  1918.) 

1.  MOBTGAQBS       «=>25{1)— VALIDITT— CONBID- 
EKATION. 

A  conveyance  of  real  estate  by  mortftage  or 
deed  of  trust  can  only  be  effective  as  such  -when 
made  to  secure  a  pre-exlstinif,  then  created,  or 
after-arising  obligation,  or  the  performance  of 
some  duty  entailing  a  pecuniary  Ualnlity. 

2.  Husband  and  Wifk  <s=>171(3)— Mobtoaoe 
— VAunrrr— CoNsiDKBATioN. 

Where  a  husband  and  wife  executed  a  deed 
of  trust  to  secure  a  note  signed  by  the  husband 
alone  and  indorsed  baclc  to  him  and  the  husband 
deposited  the  note  and  deed  as  collateral  to 
other  notes  signed  by  him,  his  interest  alone 
could  be  subjected  to  sale  under  foreclosure  of 
the  trust  deed ;  the  wife  not  being  bound,  and 
tiiere  being  no  pre-existing  debt  owing  by  her. 

Appeal  from  St  Louis  Circuit  Court;  Leo 
8.  Rassieur,  Judge. 

Suit  by  Kate  rinnerty  against  John  S. 
Blalie  &  Bro.  Realty  Company  and  others  to 
enjoin  a  sale  under  a  deed  of  trust  Decree 
for  plaintiff,  and  defendants  appeal.  Af- 
firmed. 

Frank  H.  Hasklns,  of  St  Louis,  for  ap- 
pellanta 
T.  J.  Bowe,  of  St  Louis,  for  respondent 

WALKER,  P.  J.  This  case,  upon  Its  sub- 
n^lssioo,  was  regularly  assigned  to  Commis- 


stooer  Roy,  bat  an  opinion  tiierein  was  not 
prepared  by  him  on  account  of  Illness. 

This  is  an  action  in  equity  brought  by  the 
respondent  to  enjoin  the  sale  of  certain  real 
property  in  the  city  of  St  Loois,  under  a 
deed  of  trust  executed  by  the  respondent  and 
her  husband,  Thomas  Flnnerty. 

A  temporary  Injunction  was  granted  by  the 
trial  court,  which  upon  a  hearing  was  msde 
perpetual,  enji^ing  appellants  from  selling 
the  right,  title,  and  interest  of  respondent 
in  the  real  estate  described,  and  decreeing  the 
deed  of  trust  null  and  void  as  against  ber 
Interest. 

The  property  in  question  was  conveyed 
on  February  10,  1908,  by  John  Flnnerty  and 
wife  to  Thomas  Flnnerty  and  wife.  On 
April  1,  1908,  Thomas  Finnerty  and  tlie 
respondent,  his  wife,  executed  a  deed'  of 
trust  on  the  property  to  Gustave  Dammert 
trustee,  party  of  the  second  part,  and  Lillie 
Willemsen,  party  of  the  third  part,  to  secure 
a  note  for  $6,0001  dated  April  1, 1908,  payable 
to  the  order  of  Lillie  Wlllemseu  three  years 
after  date,  together  witb  six  interest  notes 
for  fl50,  each  payable  respectively  In  6.  12, 
18,  24,  30,  and  36  months  after  date.  Tberp 
was  no  consideration  for  these  notes.  The 
deed  of  trust  was  signed  by  Thomas  Flnnertv 
and  Kate  Finnerty ;  the  notes  were  signed  by 
Thomas  Flnnerty  alone.  The  deed  of  trust 
in  describing  the  notes  redtes  that  Thomas 
Finnerty  and  Kate  Finnerty  were  indebted  to 
tbe  payee  in  the  note  In  the  sum  of  $6,000 
for  tx>rrowed  money.  Upon  the  deed  of  trust 
and  notes  being  executed,  and  the  latter  in- 
dorsed In  blank,  without  recourse,  by  Lil- 
lie Willemsen,  they  were  turned  over  to 
Thomas  Finnerty.  He  had  the  deed  of  trust 
duly  recorded.  Thereafter,  tbe  notes  and 
deed  of  trust  continued  in  hla  manual  posses- 
sion, and  under  his  legal  control,  nntll  tlie 
maturity  of  the  notes,  in  April,  1911,  when 
he  caused  an  extension  to  be  written  upcn 
the,  back  of  the  principal  note  for  five  yeari 
from  April  1, 1911,  provided  10  interest  notes, 
eadi  for  $150,  executed  by  him  and  payable 
to  tbe  order  of  Lillie  Willemsen  every  soe^ 
cesslve  six  months  thereafter,  were  paid 
when  due.  These  extension  interest  notes 
were  also  indorsed  in  blank  by  Lillie  Wiliest 
sen  without  recourse,  and  returned  to  Thom- 
as Flnnerty,  and,  with  the  principal  note  and 
deed  of  trust,  continued  in  his  possession  and 
under  his  control  until  October  16,  1911< 
when  he  purchased  from  one  J.  N.  Crebs  a  st' 
loon  and  contents,  including  the  leasehold  on 
the  corner  <rf  Ninth  and  Locust  streets,  dt; 
of  St  Louis,  for  the  sum  of  $6,000,  paying 
for  It  in  monthly  notes  of  $125  each,  signed 
by  Thomas  Flnnerty  and  payable  to  the  or] 
der  of  J.  N.  Crebs.  To  secure  these  monthli 
notes,  Thomas  Flnnerty  pledged  to   Creba^ 
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as  collateral,  the  $6,000  WUIemsea  note  and 
tlie  deed  of  trnst  secorlng  tbe  payment  of 
fili  note,  and  executed  to  Crebs  an  agree- 
ment, authorizing  him  opon  default  in  the 
payment  of  any  of  the  monthly  notes  to  sell 
the  collateral,  either  with  or  without  notice. 
Thomas  Finnerty"  thereupon  took  posses- 
sion of  the  saloon,  operated  It,  and  paid  a 
number  of  the  monthly  notes  as  they  became 
due.  Crebs  thereafter  sold  the  unpaid  notes 
to  appellant  Jc^n  S.  Blake  &  Bro.  Realty 
Company  (hereinafter  designated  as  Blake  ft 
Bro.),  for  approximately  their  full  value,  to 
wit,  about  $4,000,  and  transferred  to  them 
the  Wlllemsen  $6,000  note  and  deed  of  trust 
and  the  contract  pledging  same  to  secure  the 
payment  of  the  unpaid  monthly  notes. 

In  March,  1913,  after  the  transfer  to  Blake 
&  Bro.,  Thomas  Finnerty  defaulted  in  the 
payment  of  the  monthly  notes;  and  upon 
written  notice  to  him  of  their  intention,  in 
accordance  with  the  terms  of  the  pledge  agree- 
ment, Blake  &  Bro.  advertised  and  sold  at 
public  sale  the  $6,000  note  and  deed  of  trust, 
and  at  said  sale  became  the  purchasers  of 
same  for  tbe  sum  of  $2,500. 

On  November  28, 1013,  the  trustee,  Gustave 
Dammert,  having  refused  to  further  act  as 
such,  appellant  Edward  W.  Porlstel  was  by 
the  circuit  court  appointed  as  his  successor, 
and  proceeded  to  advertise  for  sale  the  real 
estate  described  in  the  deed  of  trust  which 
purported  to  secure  the  payment  of  the  Wil- 
lemsen  $6,000  note. 

Respondent,  Kate  Sinnerty,  'thereupon 
brought  this  action  In  the  circuit  court  of 
tlie  city  of  St.  Louis,  asking  that  the  appel- 
kntg  herein  be  enjoined  from  selling  har  in- 
terest in  tbe  property  described  in  the  deed 
of  trust,  and  that  the  same  be  decreed  to  be 
null  and  void,  with  the  result  before  stated. 
Other  than  as  indicated  by  the  language 
of  the  deed  of  trust,  there  is  no  evidence  that 
respondoit  bad  any  knowledge  of  tbe  making 
of  the  $6,000  note  by  her  husband  to  LiUle 
Wlllemsen,  or  of  any  of  the  subsequent  trans- 
actions which  culminated  in  the  transfer  of 
the  note  and  deed  of  trust  to  Crebs.  Tbomas 
Finnerty  testified  that  he  never  discussed  tbe 
matter  with  his  wife  as  to  tbe  making  of  tbe 
Wlllemsen  note,  its  extension,  or  tbe  sub- 
lequent  pledging  of  same  to  Crebs.  Out  of 
tbese  facts  arise  the  diverse  contentions  of 
tbe  parties.  They  are  acute  and  may  be 
briefly  stated. 

Appellants  contend  that  tbe  Wlllemsen 
note  signed  hy  Thomas  E'innerty  alone  was 
intended  to  be  signed  by  the  respondent  as 
well:  First,  because  of  the  purpose  for  the 
making  of  tbe  Instrument,  indicated  by  its 
terms;  second,  because  of  its  employment  in 
the  note  of  the  personal  pronoun,  "we,"  pre- 
;:eding  tbe  promise  to  pay;  third,  the  de- 
KTiptlon  of  the  note  In  tbe  deed  of  trust  as 


tbe  undertaking  of  Thomas  Finnerty  and 
Kate  Finnerty;  and,  foortb,  tbe  eonveyance 
of  their  land  Jointly  owned  to  secure  tbe 
payment  of  the  note. 

Respondent's  contentions  are:  First,  that 
she  executed  the  deed  of  trust  at  tbe  request 
of  her  husband  to  assist  him  at  that  time 
in  engaging  in  bnsiness;  second,  tbat  there 
was  no  debt  then  created  or  pre-existing,  tbe 
payment  of  which  the  deed  was  given  to  se- 
cure; and,  tbiid,  tliat  she  nether  made  nor 
Intended  to  make  a  note  at  that  time;  and 
that  she  had  no  knowledge  of  the  extaiaion 
of  the  thue  of  payment  of  the  notes  by  her 
husband  and  of  their  having  been  pledged  by 
him  three  years  later  wilb  the  deed  of  trust 
to  secure  tbe  payment  of  tbe  obligations  in- 
curred by  bim  in  the  purchase  of  the  saloon 
from  Crebs. 

[1,2]  A  conveyance  of  real  property  by  a 
mortgage  or  deed  of  trust  in  the  nature  of  a 
mortgage  can  only  be  effective  as  such  when 
made  to  secure  a  pre-existing,  then  created 
or  after-arising  obligation,  or  tbe  perfor- 
mance of  some  duty  entailing  a  pecuniary 
liability.  Absent,  therefore,  tbe  existence 
of  a  debt  and  tbe  necessary  consequent  re- 
lation of  dd>tor  and  creditor  between  tbe 
grantor  and  tbe  grantee,  there  can  be  no 
mortgage  or  deed  of  trust  Sheppard  v.  Wag- 
ner, 240  Mo.  loc.  dt.  433,  144  a  W.  394,  145 
S.  W.  420i  Tbe  deed  of  trust  in  controversy, 
wliile  possessing  all  of  tbe  formal  requisites 
of  a  conveyance  to  secure  the  payment  of 
what  purported  to  be  tbe  Joint  debt  of  the 
respondent  and  Thomas  Finnerty,  discloses 
that  the  note  was  the  obligation  of  Thomas 
Finnerty  alone.  Therefore,  whatever  binding 
force  the  conveyance  had  in  securing  the  pay- 
ment Of  the  debt  evidenced  by  the  note  was 
limited  to  his  interest  in  the  real  estate  de- 
scribed, and  not  to  that  of  the  respondent 
This,  because  it  was  not  her  debt  the  gener- 
al language  of  tbe  conveyance  which  pur- 
ported to  transfer  her  interest  to  the  trustee 
was  ineffectual  to  create  a  debt  in  being 
based  upon  no  consideration.  This  conclu- 
sion finds  its  support  in  tbe  assumption  that 
the  note  was  correctly  described,  as  to  the 
name  of  the  maker,  in  the  conveyance.  This 
assiunption  became  an  established  fact  upon 
the  production  in  evidence  of  the  original 
note  showing  it  to  have  been  signed  by  Thom- 
as Finnerty  alone.  In  the  presence  of  ttUs 
affirmative  showing,  and  the  absence  of  any 
evidence  of  the  creation,  or  of  a  puriK>se  of 
tbe  respondent,  to  create  a  inresent  or  future 
liability,  the  ai^ellants  were  not  authorized, 
merely  by  reason  of  the  language  of  the  deed 
of  trust  and  Its  formal  execution  by  the  re- 
qiondent,  in  attempting  to  subject  faer  inter- 
est in  the  real  property  to  sale  to  satisfy  tbe 
note. 

We  have  no  f&ult  to  find  with  tbe  correct- 
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nesa  of  the  rule  announced  In  the  cases  dted 
by  appellants  as  to  the  admissiblUty  of  parol 
proof  to  show  that  a  note  produced  in  evidence 
Is  the  same  as  that  described  in  a  mortgage  or 
deed  of  trust,  despite  a  marked  variance  be- 
tween the  original  and  Ita  description.  All 
of  these  cases — and  their  name  is  legion — 
go  to  the  removal  of  uncertainties  in  notes 
as  described  and  not  to  the  reforming  of  orig- 
inals, which  is  a  necessary  consequence  flow- 
ing from  appellants'  contention  in  the  case 
at  bar.  The  admission  of  evidence  of  the 
character  authorised  by  these  cases  well  com- 
ports with  a  fair  administration  of  Justice 
in  assisting  in  determining  the  Intention  of 
the  parties  and  thus  correctly  fixing  the  limit 
of  liability.  But  the  courts  have  gone  no 
further. 

Pecuniary  Uahlllties  of  litigants  cannot  be 
determined  upon  assumptions,  but  must  be 
supported  by  facts.  To  sustain  appellants' 
contention,  it  is  not  only  necessary  to  assume, 
in  the  absence  of  any  evidence  to  that  ^ect, 
that  it  was  the  intention  of  respondent  Joint- 
ly with  her  husband  to  make  the  note,  bat  as 
a  consequence  of  this  assumption  that  a  debt 
was  created,  for  which  there  appears  to  have 
been  no  consideration.  No  case  has  ever  gone 
to  this  extent 

The  Judgment  of  the  trial  court  Is  there- 
fore affirmed. 

AU  concur. 


STATD  V.  PORTBR.    (No.  21033.) 

(Supreme  Court  of  Missouri,   Division  No.  2. 
Dec.  23,  191S.) 

1.  HoiaOIDE       «=»340(4)   —   INSTBDCIIONS  — 

Hakicuess  Ebrob. 
Error  in  giving  instruction  for  murder  In 
the  first  degree  was  harmless,  where  defendant 
was  found  guilty  of  second  degree  murder. 

2.  CanaNAi.   lAw    «=>1186(4)   —   Habulkbs 
Kbbob. 

While  the  Supreme  Court  is  required  to 
render  judgment  on  the  record  in  criminal  cases, 
under  Rev.  St.  1909,  |  5312,  there  is  no  more 
authority  for  the  reversal  of  a  criminal  than  a 
civil  case,  where  it  is  disclosed  that  the  error 
complained  of  does  not  affect  the  merits  of  the 
action,  under  section  2082. 

8.  HoiaoiDB    «=930(1)  —  AlDINQ  AND  Abxt- 

irao. 

'  To  render  one  an  aider  or  abetter  in  a  mur- 
der case,  and,  as  a  consequence,  guilty  in  like 
degree  with  the  |>rincipal,  there  should  be 
knowledge  of  the  intention  or  purpose  of  the 
principal  to  commit  an  assault. 

4.  CaiianAi.  Law    «=9404(4)  —  EMdicrob  — 
CLonaNo  or  Dbcbasbd. 
In  a  hMnidde  case,  the  clothing  of  the  de- 
ceased is  admissible  within  the  discretion  of  the 
court,  if  it  tends  to  connect  the  accused  with 


the  crime,  or  to  prove  the  Identity  of  the  de- 
ceased or  show  the  nature  of  the  wound,  or 
throw  any  relevant  light  upon  a  material  mat- 
ter at  issue. 

6.  CtXtawxL  LiAW    «s>404(4)  —  E>viDKi«CK  — 
Cix>THiKo  or  Deceased— Abubb  or  Discke- 

TIOH.  . 

In  a  homicide  case  where  the  corpus  delicti 
was  admitted  and  there  was' no  question  as  to 
identity  of  deceased  and  fatal  character  of 
wound,  it  was  an  abuse  of  discretion  to  admit 
in  evidence  the  bloody  garments  worn  by  de- 
ceased when  killed,  on  ground  that  they  tended 
to  show  nature  and  character  of  wound. 

Ai^ieal  from  Circuit  Court,  Cooper  Coimty ; 
Hopkins  B.  Shain,  Special  Judge. 

Bd.  Porter  was  convicted  of  murder  in  the 
second  degree,  and  he  appeals.  Reversed  and 
remanded. 

John  Cosgrove,  of  BoonviUe,  for  appellant 

Frank  W.  McAllister,  Attyi  Oen.  (Thomas 

3.  Cole,  of  Joplla,  of  connsel),  for  the  Stata 

WALKEOt,  P.  J.  Ainiellant  and  Walter 
Mills  were  charged  by  informathm  in  the  cir- 
cuit court  of  (hooper  county  with  murder  in 
the  first  degree,  in  the  stabbing  and  killing  ot 
one  Philip  Carpenter,  on  the  12th  day  of 
May,  1917.  After  a  severance,  appellant  was. 
at  the  January  term,  1918,  of  said  court  con- 
victed of  murder  in  the  second  degree,  and 
his  punishment  assessed  at  25  years'  impris- 
onment in  the  penitentiary.  From  this  Judg- 
ment he  appeals. 

nils  is  the  second  appeal  in  this  case.  Cp- 
on  the  former  trial,  in  whidi  the  appellant 
was  also  tried  severally,  he  was  convicted  of 
murder  In  the  second  degree^  and  upon  an 
appeal  the  case  was  reversed  and  remanded. 
State  v.  Porter,  199  S.  W.  158.  There  is  no 
material  dUFereace  in  the  evidence  preserved 
for  onr  review  In  the  two  cases.  We  have 
Incorporated  the  material  facts  In  this  case 
in  the  opinion  where  deemed  necessary  to  an 
intelligent  discnssion  of  the  matters  at  is- 
sue ;  for  a  fuller  statement  ref er«toe  may  be 
made  to  the  form»  (pinion,  ^le  errors  { 
complained  of  wtU  be  reviewed  in  the  order 
In  which  they  have  been  preseated  by  coun- 
sel ft>r  appellant 

[1, 2]  I.  The  giving  of  an  Instinctlon  for 
murder  In  the  first  degree  is  assigned  as  ei^ 
ror.  Conceding,  as  we  must  in  the  face  olj 
the  facts,  that  there  was  no  evldencce  to  sus-^ 
tain  this  instruction  and  that  the  giving  o< 
same  was  error,  it  is  robbed  of  its  prejudicial 
effect  by  the  verdict  which  found  the  ap> 
pellant  gulUy  of  a  less  offSiae.  We  hav« 
uniformly  held,  except  in  the  case  of  State  r, 
Minor,  103  Ma  loc.  dt  609,  92  S.  W.  4fi6,  in 
which  the  ruling  in  this  regard  was  errone- 
ous, that  the  giving  of  an  InstructlMi  for  4 
higher  degree  of  an  offense,  although  unau; 
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thorized.  Is  harmless  where  one  1b  convicted 
of  a  lower  degree.  State  v.  Morebead,  271 
Mo.  loc.  dt  88,  195  8.  W.  1043;  State  v. 
Goodwin,  271  Mo.  loc.  dt  83,  195  S.  W.  726; 
State  V.  Fleetwood,  190  S.  W.  1;  State  v. 
Hutchinson,  186  S.  W.  1001;  State  v.  Dar- 
ling, 199  Mo.  loc.  dt  202.  While  we  are  re- 
qalred  to  render  Judgment  on  the  record  In 
crtanloal  cases  (sedlon  6312,  R.  S.  1009), 
there  is  no  more  authority  for  the  reversal 
of  a  criminal  than  a  dTll  case  where  It  Is 
disclosed  that  the  error  complained  of  does 
not  affect  the  merits  of  the  action,  or,  in 
other  words,  is  not  prejudicial  (section  2062, 
R.  S.  1909).  This  contention  of  the  appel- 
lant is  therefore  overruled. 

[3]  II.  It  Is  contended  with  insistence  by 
the  learned  coimsel  for  appellant  that  error 
was  committed  In  the  giving  of  Instructions 
snmbered  9  and  10,  at  the  request  of  the 
state.    These  instructions  are  as  follows: 

"No.  9.  The  court  instructs  the  jury  that  ev- 
ery person  who  is  present  at  the  commission  of 
a  felony,  aiding,  abetting,  assisting,  or  en- 
conraging  the  same  by  words,  gestures,  looks,  or 
signs,  is  in  law  deemed  to  be  an  aider  and 
abettor,  and  is  liable  as  principaL  But  on  the 
other  hand,  mere  presence  at  the  commission 
of  a  felony  or  other  wrongful  act  does  not  ren- 
der a  person  liable  as  a  participator  therein; 
if  he  is  only  a  spectator,  innocent  of  any  un- 
lawful Intent  and  does  not  aid,  abet  assist,  or 
encourage  those  who  are  actors,  he  is  not  lia- 
ble as  prindpal  or  otherwise.  Therefore,  al- 
though it  is  charged  in  the  information  in  this 
case  that  Walter  Mills  and  Bd.  Porter,  at  the 
time  and  place  as  charged  in  the  information, 
feloniously,  willfully,  deliberately,  premeditated- 
ly,  on  purpose,  and  of  their  malice  aforethought 
cot  and  stabbed  Philip  Carpenter,  giving  to  the 
Eaid  Philip  Carpenter  a  mortal  wound  in  and 
upon  the  h»A  of  the  neclt,  from  which  he  died 
at  the  time  and  place  mentioned  in  the  Informa- 
tioD,  yet  it  is  not  necessary  for  the  state,  in  or- 
der to  establish  the  guilt  of  defendant,  Ed.  Por- 
ter, to  prove  that  Ed.  Porter  actually  assaulted 
and  cut  and  stabbed  Philip  Carpenter  with  a 
knift  as  charged  in  the  information ;  but  if 
the  jury  find  and  believe  that  one  Walter  Mills 
Kave  the  fatal  blow  with  a  knife,  which  caused 
Philip  Carpenter's  death,  as  charged  in  the  in- 
formation, and  that  said  Walter  Mills  is  guilty 
of  murder  as  explained  in  other  of  these  in- 
ttmctioas,  and  the  jniy  further  find  that  Ed. 
Porter  knowing  the  unlawful  intent  of  said 
Walter  Mills,  or  having  the  same  common  pur- 
pose to  kill  Philip  Carpenter  in  his  mind,  was 
present  aiding,  abetting,  helping,  advising,  com- 
forting, maintaining,  or  assisting  the  said  Wal- 
ter MQls  in  such  killing  in  any  way  or  by  any 
means,  then  such  defendant  is  guilty  of  murder 
equally  with  said  Walter  Mills,  who  the  jury 
may  find  and  believe  actually  assaulted  and 
■tabbed  Philip  Carpenter,  thus  giving  him  the 
fatal  blow,  which  caused  his  death,  as  afore- 
laid,  and  die  jury  should  so  find. 

"Na  10.  The  Jury  are  instructed  that  in  or- 
der to  convict  defendant,  Ed.  Porter,  it  Is  not 
necessary  that  the  jury  should  believe  that  he 
actually  assaolted  and  stabbed  Philip  Carpenter 
with  a  knife  as  diarged  in  the  information,  or 


that  he  even  took  hold  of  him  or  even  toadied 
his  person;  bat  if  the  jury  believe  from  the 
evidence  that  one  Walter  Mills  assaulted  and 
stabbed  Philip  Carpenter  with  a  knife,  inflicting 
the  mortal  wound  from  which  said  Philip  Car- 
penter died,  as  charged  in  the  information,  and 
you  further  believe  that  defendant,  Ed.  Porter, 
was  present,  and  knowing  the  unlawful  Intent 
or  with  the  same  common  purpose  in  view  was 
aiding,  abetting,  helping,  comforting,  encourag- 
ing, or  for  the  purpose  and  with  the  intent  to 
aid  and  assist  if-  necessary,  the  said  Walter 
Mills  in -such  killing,  if  it  became  necessary  so 
to  do,  then  the  defendant  Ed.  Porter,  so  doing 
or  so  present  is  guilty  of  murder  in  the  first  de- 
gree equally  with  said  Walter  Mills,  provided 
that  said  Walter  Mills  assatdted  and  stabbed 
Philip  Carpenter  with  sajd  knife  and  inflicted 
said  mortal  wound  from  which  said  Philip  Car- 
penter died,  as  cliarged  in  the  information,  will- 
fully, deliberately,  premeditatedly,  on  purpose, 
and  of  his  malice  aforethought,  as  defined  and 
explained  in  other  of  these  instructions. 

"And  you  are  further  instructed  that  if  you 
find  and  believe  from  the  evidence  that  at  the 
time  and  place  mentioned  in  the  information 
one  Walter  Mills,  willfully,  premeditatedly,  on 
purpose,  and  of  his  malice  aforethought  as  ex- 
plained in  other  of  these  instructions,  but  with- 
out deliberation,  -tabbed  I^illp  Carpenter  with 
a  knifp,  thus  and  thereby  inflicting  upon  the 
said  Philip  Carpenter  a  mortal  wound  of  which 
said  mortal  wound  the  said  Philip  Carpenter  at 
the  time  and  place  mentioned  in  the  information 
died,  and  you  farther  find  that  defendant.  Eld. 
Porter,  was  present  and  knowing  the  unlawful 
intent  or  with  the  same  common  purpose  in 
view  was  aiding,  abetting,  helping,  comforting, 
encouraging,  in  any  way  or  by  any  means,  the 
said  Walter  Mills  in  such  killing,  then  defend- 
ant, Ed.  Porter,  is  guilty  of  murder  in  the  sec- 
ond degree  equally  with  said  Walter  Mills,  and 
the  Jury  should  so  find,  and  assess  his  punish- 
ment for  such  second  degree  murder  at  impris- 
onment in  the  penitentiary  for  any  length  of 
time,  not  however,  less  than  10  years." 

These  Instructions  are  drawa  upon  the 
hypothecated  fact  of  the  criminal  responsi- 
bility of  the  appellant  in  having  aided,  abet- 
ted, assisted,  or  encouraged  Walter  Mills  in 
the  assault  with  a  deadly  weapon  whldi  re- 
sulted In  the  homidde.  Whatever  may  be 
said  as  to  their  correctness,  under  a  proper 
state  of  facts.  It  remains  to  be  determined 
whether  there  is  any  evidence  to  gnataiii 
them.  The  relevant  facts,  gleaned  from  the 
testimony  of  Walter  Mills,  the  woman,  and 
appellant,  the  only  eyewitnesses,  are  bb  M' 
lows:  Appellant  and  Walter  Mills,  negroes, 
at  some  time  between  10  and  11  o'clock  ou 
the  night  of  the  homidde,  were  at  the  house 
of  one  Ash  Burnham,  near  the  intersection 
of  two  alleys  in  Boonville,  when  appellant 
heard  some  one  calling  him.  In  response  to 
the  call,  he  and  Mills  went  down  to  the  in- 
tersection  of  the  alleys,  where  they  saw  a 
negro  woman  and  two  white  men.  The  wo- 
man asked  appellant  to  stand  there  until  she 
could  reach  her  home  near  at  band.  He  of- 
fered to  accompanjr  her,  but  she  said  this 
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was  not  necesaary,  and  agbln  requested  him 
to  stand  there.  At  this  Jnncture  one  of  the 
white  men,  who  afterwards  proved  to  be 
Philip  Carpenter,  the  deceased,  stepped  be- 
tween appellant  and  the  woman  and  asked 
the  latter  "tf  there  was  anything  doing." 
Ai^)ellant  thereupon  struck  Carpenter  with 
bis  fist.  They  boxed  a  few  minutes,  when 
the  deceased  struck  at  Walter  Mills,  and  the 
latter,  with  a  knife  in  his  hand,  struck  back. 
As'  the  deceased  fell,  appellant  bent  over 
him,  and  Mills  caught  appellant  by  the  arm 
and  led  him  away.  The  woman  did  not  see 
the  appellant  strike  at  any  one,  nor  is  there 
any  evidence  that  he  bad  any  weapon.  From 
all  of  the  testimony,  it  is  evident  that  Mills 
alone  was  armed  and  that  he  struck  the  fatal 
blow.  His  own  testimony  Is  to  that  effect. 
No  fact  or  circumstance  Indicates  any  pur- 
pose on  the  part  of  appellant  and  Mills  in 
leaving  Burnham'a  house,  other  than  to  re- 
spond to  the  woman'3  call.  The  purpose  of 
her  call  was  only  learned  by  them  when 
they  found  ber  In  the  presence  of  the  two 
white  men.  There  is  a  like  dearth  of  evi- 
dence to  sustain  the  conclusion  that  appel- 
lant knew  that  Mills  was  armed  or  that  he 
would  participate  in  the  difficulty  in  which 
the  appellant  became  engaged  after  their 
arrival  on  the  scene.  These  conclusions  are, 
in  our  opinion,  Justified  by  the  facts  we  have 
detailed.  If  so,  an  instruction  for  murder 
in  either  degree  was  not  authorized.  The 
only  theory  upon  which  the  propriety  of  such 
instructions  can  be  upheld  is  that  the  appel- 
lant was  either  aiding,  assisting,  abetting,  or 
encouraging  the  principal,  Mills,  in  the  com- 
mission of  the  assault  which  resulted  in  Car- 
penter's death.  To  render  one  an  alder  or 
abettor  and,  as  a  consequence,  guilty  in  like 
degree  with  the  principal  in  the  commission 
of  a  crime,  there  should  be  evidence  of  his 
knowledge  of  the  intention  or  purpose  of  the 
principal  to  commit  the  assault  In  other 
words,  there  must  have  been  a  "common  pur- 
pose," by  which  is  meant  a  like  criminal  In- 
tent in  the  minds  of  Mills  and  the  appelant, 
to  render  the  latter  guilty  as  charged,  and 
hence  authorize  the  giving  of  the  instruo- 
tlons.  State  v.  Hickam,  95  Mo.  loc.  dt.  332, 
8  S.  W.  262,  6  Am.  St  Rep.  64. 

The  mle,  as  thus  annonnced  in  the  Hldt- 
am  Case,  has  received  express  approval  by 
this  court  In  State  v.  May,  142  Mo.  loc.  dt 
162,  43  S.  W.  637,  In  which  we  held  that 
where  two  persons  conspire  to  fight  another 
with  their  fists,  and  one  of  them  resorts  to 
the  use  of  a  deadly  weapon,  without  the  oth- 
er's knowledge  and  consent,  the  other  could 
not  be  held  responsible.  There  is  nothing  in 
the  case  of  State  v.  Darling,  216  Mo.  460,  116 
S.  W.  1002,  23  U  R.  A.  (N.  «.)  272,  129  Am. 
St.  Rep.  626,  which  militates  against  the  rule, 
founded  as  it  is  upon  reason  and  in  fall  ac- 
cord with  the  well-established  doctrine,  that 
Intent  is  always  a  prerequisite  to  the  exlst- 


oice  of  crime.  In  the  Darling  Case,  a  num- 
ber of  men  conspired,  of  which  there  was  am- 
ple evidence,  to  invade  a  man's  home.  They 
went  there  armed  with'  deadly  weapons  for 
the  brutal  purpose  of  beating  him.  In  fur- 
therance of  this  common  purpose,  all  of  these 
conspirators  being  present  or  near  at  hand, 
one  of  them  struck  the  man  en  the  bead  with 
a  piece  of  iron  and  inflicted  a  wound  from 
which  death  resulted.  It  was  held  that  each 
might  be  found  guilty  of  murder,  although 
none  ezc^  the  one  who  inflicted  the  fatal 
blow  may,  In  going,  have  entertained  a  pur- 
pose to  commit  that  crime.  These  facts,  It 
will  be  seen,  disclose  first  a  conspiracy,  and, 
second,  an  arming  with  deadly  weapons 
which,  despite  the  averred  purpose  ot.  mere- 
ly infiictlng  corporal  punishment  on  the  per- 
son to  be  assaulted.  Indicated  stronger  than 
words  that  the  commission  of  a  felony  wa> 
within  the  purview  of  their  concert  of  a<^ 
tion.  Their  contemplated  act  was  not  only 
what  the  earlier  cases  designate  as  malu:.i 
in  se,  but  their  manner  in  prei)arlng  to  ex- 
ecute It  indicated  that  it  was  regarded  bv 
them  as  a  dangerous  undertaking.  Not  only 
was  it  felonious,  therefore,  but  its  homicidal 
character  was  not  unreasonably  beyond  their 
contemplation.  The  correctness  of  the  con- 
clusion, therefore,  as  to  the  like  liability  of 
these  conspirators,  nnder  the  facts,  is  not 
open  to  controversy.  Judge  Gantt  has,  in 
the  Darling  Case,  exhaustively  reviewed  all 
the  cases  on  this  subject,  then  reported,  de- 
ducing therefrom  the  well-established  doc- 
trine, as  applicable  to  the  facts  under  con- 
.slderatlon,  that  every  one  connected  with  the 
carrying  out  of  a  common  design  to  commit 
a  criminal  act  is  concluded  by  the  act  of  any 
member  of  the  combination  perpetrated  lu 
the  furtherance  of  such  cmnmon  design. 
This  is  true,  regardless  of  the  time  or  man- 
ner In  which  the  concert  of  action  began: 
but,  begin  when  it  may,  some  fact  or  clrcnro- 
stance  must  appear  in  evidence  sufficient  to 
satisfy  a  reasonable  mind  of  its  existence,  be- 
fore others  than  those  actually  participating 
in  the  commission  of  the  crime  can  be  held 
criminally  responsible  therefor. 

A  summary  of  the  facts  in  the  instant  case, 
as  we  have  stated  them  in  detail,  shows  that 
appellant,  angered  by  the  remark  made  to 
the  woman  by  Carpenter,  struck  the  latter 
with  his  fist.  They  exchanged  several  blows. 
Carpenter  then  struck  or  struck  at  Mills,  who 
had  thus  far  not  participated  in  the  diffi- 
culty, and  the  latter,  as  he  states,  struck 
back  with  a  knife  in  his  hand.  Carpenter 
fell,  and  his  death  was  the  result  of  a  stab 
In  the  neck  which  severed  his  jugular  vein. 
Neither  before,  during,  nor  after  the  diffi- 
culty is  there  in  evidence,  any  fact  or  cir- 
cumstance indicative  of  a  common  puri)oeie 
on  the  part  of  appellant  and  Mills  to  commit 
the  crime  with  which  the  f  («mer  is  dtarged. 
The  giving  of  the  instructions,  thereforeb  wai 
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prejudicial  error.  Aside  from  onr  own  rul- 
ings of  which  those  dted  are  but  types  of 
others,  the  following  cases  from  courts  of 
last  resort  elsewhere  announce  a  like  doc- 
trine: B.  T.  Caton,  12  Oox  (C.  C.)  624;  Wool- 
weaver  T.  State,  CO  Ohio  St.  277,  34  N.  E. 
;r>2,  40  Am.  St.  Bep.  667 ;  White  v.  People,  139 
111.  143,  28  N.  B.  1083,  32  Am.  St  Rep.  196; 
State  V.  Hlldreth,  31  N.  C.  440,  61  Am.  Dec. 
369;  Connaughty  v.  State,  1  Wis.  159,  00 
Am.  Dec.  370 ;  rioyd  v.  State,  29  Tex.  App. 
349,  16  S.  W.  188 ;  Blbby  v.  State  (Tex.  Cr. 
App.)  65  S.  W.  193;  State  T.  Howard,  112 
N.  C.  850,  17  S.  W.  168;  Oedl  v.  State,  44 
Tex.  Cr.  R.  460,  72  S.  W.  197 ;  McI«roy  v. 
State.  120  Ala.  loc.  dt.  285,  25  South.  247; 
Lusk  ▼.  State,  64  Miss.  loc.  dt  800.  2  Soafh. 
256;    16  C.  J.  pp.  128,  129.  |  115,  and  notes. 

The  refusal  of  certain  instructions  com- 
plained of  were  fully  covered  by  those  given. 

[4,  CI  in.  The  admission  in  evidence  of  the 
rlothliig  of  the  deceased,  worn  at  the  time 
of  the  homidde.  Is  assigned  as  error.  De- 
monstrative evidence  of  this  character  Is  ad- 
missible if  it  tends  to  connect  the  accused 
with  the  crime,  or  to  prove  the  Identity  of 
the  deceased,  or  show  the  nature  of  the 
wound,  or  throw  any  relevant  light  upon  a 
material  matter  at  iiisue.  State  v.  Long,  200 
Mo.  loa  dt  382, 106  S.  W.  36;  State  v.  MUes. 
199  Mo.  loc  dt  646.  98  S.  W.  26;  Stete  v. 
ThomhlU,  177  Mo.  loc.  dt  606,  76  «.  W.  948; 
Cole  V.  State,  46  Tex.  Cr.  B.  225,  76  S.  W. 
027 :  People  v.  Wright,  89  Mich.  loc.  dt  83, 
50  X.  W.  792.  Necessarily,  the  admission  of 
this  character  of  teetimoii^  must,  within  the 
limits  stated,  be  left  largely  to  the  discretion 
of  the  trial  court  (Flege  v.  State,  93  Neb.  610, 
142  N.  W.  276,  47  L.  B  A.  [N.  8.]  1112);  and 
only  when  it  appears  that  this  discretion 
has  been  abused  will  we  Interfere  therewith. 
*  Where,  however,  as  in  the  case  at  bar,  One 
corpus  delicti  is  admitted,  there  is  no  ques- 
ti4»i  as  to  the  Identity  of  the  deceased,  and 
the  fatal  character  of  the  wound  has  been 
fully  shown.  It  is  dUBcult  to  see  how  the 
exhibition  In  evidence  of  the  bloody  garments 
'worn  by  the  deceased  when  killed  can  be  Jus- 
tified as  was  contended  by  the  state,  on  the 
ground  that  they  tended  to  show  the  nature 
and  character  of  the  wound.  Boilings  ▼. 
State,  160  Ala.  loc.  dt  86,  49  South.  329.  On 
account  of  the  manner,  however,  ot  their  ex- 
liibltlon,  it  may  well  be  questioned  whether 
their  effect  was  to  improperly  influence  the 
Jury. 

We  find  no  prejudicial  error  In  other  rol- 
Ings  upon  the  testimongr. 

The  Incorporation  in  this  transcript  of  60 
or  more  pages  embodying  an  account  of  the 
Impaneling  of  the  Jury,  and  the  opening 
Btntement  of  the  prosecuting  attorney,   to 


view  of  the  case  and  added  unnecessarily  to 
the  cost  of  preparing  the  transcript 

For  the  reasons  stated,  this  Judgmott 
should  be  reversed,  and  the  case  remanded- 
that  such  action  may  be  taken  by  the  state 
as  to  it  may  be  deemed  proper  under  the  tes- 
timony.   It  is  so  ordered. 

All  concur ;  FABI8,  J.,  in  rwult 


STATE)  V.  BBBGER  et  al.     (No.  20066.) 

(Supreme  Conrt  of  MisBouri,  Division  No.  2. 
Dec  23,  1918.) 

1.  Bail  «=>69— GoNnmon  op  Rkooonikarci 
— PowEBS  or  BxAvnriRO  MAoisrsAns. 

All  examining  ma^stratee,  tinder  Ber.  St. 
1909,  {  5027,  and,  in  view  of  Bev.  St.  1899,  f 
7,  p.  2643,  the  judge  of  the  St.  I^ouis  court  of 
criminal  correction,  may  in  felony  eases  imndi- 
tion  a  recognisance  upon  the  appearance  of  the 
accused,  not  only  on  a  day  certain,  but  also  in 
addition  thereto  "on  any  future  day  to  wUdi 
the  cause  may  be  continued." 

2.  Baii.  «s>90— BccoeNizARCB— AcnoiTS  to 
BxcovBB  ON  Facts  to  bk  Shown. 

In  sdre  facias  by  state  upon  a  forfeited 
feooguisance  requiring  the  appearance  of  tba 
prindpal  before  the  conrt  on  May  22,  1916,  and 
on  "any  future  date  to  which  this  said  cause 
may  be  continued,"  the  burden  was  upon  the 
state  to  show  that  the  cause  had  been  continued 
to  the  2d  day  of  June,  at  which  time  default  was 
entered  because  the  prindpal  failed  to  appear 
on  the  latter  date. 

Appeal  from  St  Louis  Circuit  Court;  Karl 
Kimmel,  Judge. 

Proceedings  by  the  State  by  scire  facias 
against  Leo  Berger,  alias  Boy  Boerchers, 
prindpal,  and  I.  Orodsky,  surety,  upon  a 
forfeited  recognizance.  Judgment  for  the 
State,  and  the  surety  appeals.  Beveraed  and 
remanded. 

This  is  an  ai^)eal  by  the  surety  from  a 
Judgment  rendered  against  him  in  the  circuit 
court  of  the  dty  of  St  Louis,  in  a  proceed- 
ing by  sdre  fadas,  upon  a  forfeited  recog- 
nizance. 

On  May  13,  1916,  the  appellant  as  surety, 
executed  before  the  Judge  of  the  St  Louis 
court  of  criminal  correction  the  following 
recognizance: 

"SUte  of  Missouri,  City  of  St  Louis— ss.: 
"St  Louis  Court  of  Criminal  Correction. 
"Be  it  remembered,  that  on  this  13th  day  of 
May,  in  the  year  nineteen  hundred  and  sixteen 
personally  came  before  me,  the  undersigned, 
judge  of  the  St.  Louis  court  of  criminal  correc- 
tion, within  and  for  St  Louis  city,  Leo  Berger, 
alias  Boy  Boerchers,  as  prindpal,  and  I.  Orod- 
sky, as  security,  and  at^owledge  themselves. 


^vhlch  DO  complaint  was  made,  is  to  be  rep-   jointly  and  severally,  to  owe  the  state  of  Mis- 
robated.    It  ooold  serve  no  purpose  in  a  re-  j  souri    the    sum    of    fifteen    hundred    dollara 

^=>For  other  caMi  «w  nme  topic  and  KBT-NUUBER  In  all  Kex-Numtiered  Dlgeata  sad  IndcxM 
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((1500.00)  doUara,  to  be  levied  on  tbelr  x%sp«c- 
tive  goods- and  chattels,  lands  and  tenements; 
yet  upon  condition  that  the  said  Leo  Berger, 
alias  Roy  Boerchen,  shell  personally  appear  be- 
fore the  St  Iionis  court  of  criminal  correction 
Dir.  No.  2  on  the  22d  da:y  of  May,  A.  D.  1916, 
at  the  opening  of  said  court  at  ten  o'clock  in  the 
forenoon  of  said  day,  then  and  there  to  answer 
a  charge  of  burglary  second  degree  laicsny,  and 
shall  also  appear  on  any  futnre  day  to  which 
this  said  cense  may  be  continued,  and  shall  not 
depart  the  said  court  without  leave  thereof,  then 
this  recognizance  to  be  void,  otherwise  to  re- 
main in  fuU  force  and  ^ect. 

"lieo  Berger.    (SealJ 
"I.    Grodsky.    [SeaL] 

"Taken  and  certified  the  day  and  year  afore- 
said. 

"Residence  of  Principal  1400  Monroe. 

"Benjamin  F.  Clark,  Judge  of  the  St.  Louis 
Oourt  of  (Triminal  Correction." 

On  June  '2,  1916,  the  court  ot  criminal  cor- 
rection made  its  record  stating  that  both  the 
principal  and  surety  of  said  bond  were  call- 
ed  on  June  2,  1916,  to  come  into  court  to 
save  their  recognizance,  but  that  they  made 
default,  whereupon  it  was  ordered  by  the 
court  that  the  cause  be  certified  to  the  cir- 
cuit court. 

On  June  6,  1916,  the  said  circuit  court  en- 
tered a  judgment  of  forfeiture  and  ordered 
the  issuance  of  a  writ  of  scire  facias,  which 
was  afterwards  done  and  served  upon  the 
surety. 

Thereafter  appellant  filed  a  demurrer  to 
the  writ,  which  was  overruled.  The  appellant 
thereupon  filed  a  general  denial  by  way  of 
answer,  and  the  cause  proceeded  to  trial  and 
indgmeut  as  above  mentioned. 

Such  further  facts  or  absence  of  facts  as 
shall  be  necessary  to  an  understanding  of 
this  review  will  be  stated  in  the  course  of 
die  opinion. 

William  B.  Fish,  of  St  Louis,  tor  appel- 
lant. 

Frank  W.  McAllister,  Atty.  Gen.,  and  O.  P. 
Le  Mire,  Asst  Atty.  Gen.,  for  the  State. 

Thos.  B.  Harvey,  of  St  Louis,  amicus  cn- 
tlse. 

WILLIAMS,  J.  (after  stating  the  facts  as 
above).  [1]  I.  It  Is  first  contended  by  appel- 
lant that  the  portion  of  the  recognizance 
which  undertook  to  require  the  appearance 
of  the  principal  "on  any  futnre  day  to  which 
this  said  cause  may  be  continued"  was  with- 
out anthority  of  law,  and  therefore  could  not 
be  made  the  basis  of  a  forfeiture  ot  the 
recognizance. 

In  this  behalf  It  Is  insisted  that  the  Judge 
of  the  St  Louis  court  of  criminal  correction, 
acting  as  an  examining  magistrate  in  felony 
cases,  could  condition  the  recognizance  upon 
the  appearance  of  the  defendant,  only  to  a 
day  certain,  and  was  without  authority  to 
further  condition  such  recx>gniBance  upon  the 
appearance  of  the  defendant  on  any  future 


day  to  which  the  examlnatloa  might  be  con- 
tinued, citing  in  support  thereof  the  follow- 
ing cases,  to  wit:  ^tate  v.  Bobb,  39  Ho.  App. 
613 :  State  v.  Levrls,  61  Mo.  App.  633 ;  State 
T.  Mackey,  SS  Mo.  51;  Allen  t.  Ice  Ck>.,  196 
Mo.  4S5,  95  S.  W.  417;  and  SUte  y.  Caiarles, 
207  Mo.  40,  106  S.  W.  609,  13  Ann.  Gas.  565. 

Aiter  a  careful  consideration  of  the  point 
including  a  review  of  the  cases  dted,  we  are 
unable  to  allow  the  contention  made. 

Section  7,  p.  2643,-  R,  S.  1899,  In  defining 
the  powers  of  the  judge  of .  the  8t  Lonis 
court  of  criminal  correction,  provides  that— 

"In  cases  of  'felony,  he  sbsll  have  and  may  ex- 
ercise, all  the  powers  ot  an  examining '  magis- 
trate." 

The  powers  of  an  examining  magistrate  In 
taking,  a  recognizance  for  the  defendant's  ap- 
pearance for  preliminary  examination  In 
cases  of  felony  are  stated  in  section  5027,  E. 
S.  1909,  which  is  as  follows: 

"Sec.  6027.  •  •  •  A  magistrate  may  ad- 
journ an  examination  of  a  prisoner  pending  be 
fore  himself,  from  time  to  time  as  occasion  re- 
quires, not  exceeding  ten  days  at  one  time,  and 
to  the  same  ot  any  different  place  in  the  connt;, 
ajT  he  deems  necessary ;  and  for  the  purpose  of 
enabling  the  prisoner  to  procure  the  attend- 
ance of  witnesses,  or  for  other  good  and  suffi- 
cient cause  shown  by  said  prisoner,  said  mag- 
istrate shall  allow  audi  an  adjournment  on  the 
motion  of  the  prisoner.  In  the  meantime,  if  the 
par^  Is  charged  with  an  offense  not  bailable,  he 
shall  be  committed;  otherwise  he  may  be  recog- 
nized, in  a  sum  and  with  sureties  to  the  satisfac- 
tion of  the  magistrate,  for  his  appearance  for 
such  further  examination,  and  for  want  of  such 
recognizance  he  shall  be  committed.'*  R.  S. 
1899,  f  2448. 

It  will  be  noticed  that  the  above  statute, 
after  providing  for  continuances  of  the  ex- 
amination "from  time  to  time  as  occa^oa 
requires,"  etc.,  proceeds  with  the  dedara-. 
tion  that — 

"In  the  meantime,  •  *  *  he  may  be  recog- 
nized (when  the  offense  is  bailable)  •  •  • 
for  his  appearance  for  such  farther  examina- 
tion." 

Upon  the  broad  and  oomprehenslTe  lan- 
guage of  0te  statute,  we  have  no  difficulty  in 
arriving  at  the  conclusion  that  Ota  examin- 
ing magistrate  may  condition  the  recognl- 
eance  upon  die  appearance  of  the  accused 
on  not  only  a  day  certain,  bat  also  In  addi- 
tion thereto,  on  "any  future  day  to  wtaicb 
the  cause  may  be  coatlnned."  as  waa  done  la 
the  case  at  bar.  By  this  method  the  accus- 
ed does  In  truth,  and  In  fact  become  recog- 
nized "for  his  appearance  tor  such  further 
examlnatloa." 

One  of  the  very  purposes  of  the  above 
statute  is  to  provide  a  method  by  wbldi  Out 
accused  may,  in  a  proper  case,  be  releaaed 
under  bail,  until  the  final  dettJmlnatiMn  of 
the  examination.  Bow  that  purpose  could 
be  mora  greatly  subserved  by  requiring  the 
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accnsed  to  bave  bis  emretles  come  Into  ooort, 
and  sign  a  new  recognizance  npon  eacli  con- 
tinuance' of  the  case,  as  appellanf  8  construc- 
tion would  require,  we  are  at  a  loss  to  un- 
derstand. Snch  procedure  would  In  no  man- 
ner result  in  added  protection  to  the  state. 
Its  only  result  wonid  be  to  cast  an  unneces- 
sary and  harassing  burden  npon  the  accused. 
The  language  of  the  statute  under  review 
does  not  Justify  such  a  construction. 

We  are  unable  to  'discover  wherein  the 
above  cases  cited  by  appellant  are  in  point 
here.  In  the  Bobb  Oase,  the  principal  was 
recognised  to  aiipear  on  a  day  certain,  before 
a  Justice  of  the  peace  for  examination.  He 
appeared  on  the  day  designated,  the  exami- 
nation was  completed,  and  the  magistrate 
announced  his  final  decision  in  the  cause. 
Thereafter  the  Justice  and  constable  permit- 
ted the  acnsed  to  leave  for  the  purpose  of 
procuring  bail  for  bis  appearance  in  the  cir- 
cuit court  He  never  returned,  and  It  was 
held  that  the  surety  was  discharged  from 
liability.  Other  points  of  diilerence  might 
also  be  mentioned,  but  the  foregoing  is  suf- 
ficient to  show  that  the  point  here  presented 
was  not  there  Involved. 

The  Lewis  Case  merely  undertakes  to  fol- 
low the  Bobb  Case.  An  examination  will  dis- 
close, however,  that  the  recognizance  In  the 
Lewis  Oase  was  controlled  by  an  entirely  dif- 
ferent statute 

The  Mackey  Case  considered  a  recogni- 
zance originally  given  In  the  circuit  court 
and  was  based  upon  an  entirely  different 
statute. 

The  recognizance  held  in  Judgment  in  the 
Ice  Ck>mpany  Case  was  based  upon  section 
2759,  B.  S.  1899,  afterwards  amended  In 
1901  (lAWS  1901,  p.  140),  and  now  section 
4798,  R.  S.  1909,  being  the  statute  dealhig 
with  recognizances  In  misdemeanor  cases. 

In  the  Charles  Case  the  court  merely  held 
that  the  appearance  and  plea  of  guilty  by  the 
principal  has  the  same  effect  upon  the  lia- 
bility of  his  sureties  as  a  verdict  of  guilty. 

An  Interesting  discussion  of  some  of  the 
above  cases  will  be  found  in  the  case  of  St 
Lioute  V.  Hennlng,  28S  Mo.  44, 138  S.  W.  tS,  to 
whldi  the  curious  may  rtfer. 

[2]  n.  The  recognizance  in  the  case  at  bar 
required  the  ajipearance  of  the  principal  be- 
fore the  court  of  criminal  correction  on  May 
22,  1916,  and  on  "any  future  day  to  which 
this  said  cause  may  be  continued."  The  rec- 
ord offered  in  evidence  shows  that  a  record 
of  default  was  entered  In  said  court  because 
the  principal  failed-  to  appear  on  June  2, 
1916;  bat  the  record  which  was  offered  in 
evidence  nowhere  shows  that  the  cause  had 
been  duly  continued  to  Jane  2d.  Of  course. 
If  tbe  cause  bad  not  been  continued  to  that 
day,  tbe  terms  of  the  recognizance  would 
not  b«Te  required  tbe  appearance  of  tbe  prin- 
cipal on  fliat  day,  and  under  such  dream- 


stances  the  magistnte  would  have  been 
wlthoot  authority  to  enter  up  the  record  of 
default  The  allegation  of  the  writ  of  sdre 
facias,  to  the  effect  that  the  cause  had  been 
c<Mitlnned  to  the  2d  day  of  June,  was  not 
admitted  by  the  pleadings ;  but  on  the  other 
band,  was  denied,  and  the  question  of  fact 
thus  raised  was  put  at  Issue. 

Appellant  contends  that  by  reason  of  the 
absence  of  proof  of  such  a  continuance,  tbe 
evidence  was  insufficient  to  support  the  Judg- 
ment We  are  of  the  opinion  that  this  p<^t 
is  well  taken.  This  was  one  of  the  material 
allegations  of  the  writ,  and  the  burden  of 
proving  such  allegation  (upon  issue  made) 
was  upon  the  state.  State  v.  Oorley,  2  Iowa, 
52;  Qoodin  v.  State,  14  Tex.  App.  443;  Oat- 
eral  Bonding  ft  Casualty  Ins.  Co.  v.  State,  73 
Tex.  Or.  B.  649,  166  S.  W.  615. 

For  the  reasons  stated  above.  It  follows 
that  the  Judgment  should  be  reversed,  and 
the  cause  remanded.    It  Is  so  ordered. 

All  concur. 


STATE  V.  FOX.    (No.  207(B.) 

(Supreme  Court  of  Missouri,  Division  No.  2. 
Dec.  28, 1918.) 

1.  Gkhrnai.   Law    «s>1064(7>—Apfxai.— Mo- 
tion FOB  Nsw  Trial. 

The  court  on  appeal  will  not  refuse  to  con- 
sider the  action  of  the  trial  court  in  giving  ob- 
jectionable instruction,  althongh  asaignment  in 
motion  for  new  trial  sets  out  the  wrong  number 
of  the  instruction ;  tlie  assignment  being  ver- 
bally sufficient  and  the  mistake  a  mere  clerical 
error. 

2.  OanaNAi.  Law    «=3763,   764(3,4)  —  In- 

STBUCnORS. 

Instructing  that  there  is  no  evidence  show- 
ing or  tending  to  show  that  defendant  was  jus- 
tified in  killing  deceased  was  error,  it  being  for 
tlie  jury  to  find  as  one  of  the  vital  issues  in  the 
case  that  defendant  killed  deceased. 

8.  Cbiminai.  Law  «=a823(17)— Inbtbuctionb 
— Failubb  to  Detine  Tbbhs. 
Failure  to  define  "beat  of  passion'*  was  with- 
out prejudice  to  defendant,  where  the  court  set 
out  concretely  the  facts  that  wonld  warrant 
such  heat  of  passion,  as  would  reduce  the  crime 
from  murder  to  manslaughter  in  the  fourth  de- 
gree. 
4.  HomoiDK     «=>79  —  Mansijluohteb    in 

FOUBTH  Dbobxk. 
If  deceased  was  UUed  by  defendant  upon 
being  caught  in  adultery  with  defendant's  wife, 
before  the  defendant's  heat  of  passion  aroused 
by  the  fact  had  time  to  cool,  he  would  yet  be 
guilty  of  manslaughter  in  the  fourth  degree. 

Appeal  from  Circuit  Court,  Audrain  Coun- 
ty ;   Ernest  S.  Gantt  Judge. 

SolcMHon  Fox  was  convicted  of  mausiaugh- 
ter  in  the  fonrtb  degree,  and  appeals.  Re- 
versed and  remanded. 
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Oefoidant  was  charged,  by  an  lafocmatlon 
filed  In  the  circuit  court  of  Audrain  county, 
with  murder  In  the  second  degree,  for  that  he 
had,  as  It  was  alleged,  shot  and  killed  one 
A.  R.  Grltchfleld.  *  Upon  trial,  he  was  con- 
victed of  manslaughter  in  the  fourth  degree, 
and  his  punishment  assessed  at  Imprison- 
ment In  the  state  penitentiary  for  a  term  of 
2  years.  E^m  this  conviction,  after  the  usu- 
al motions,  he  has  appealed. 

The  facts,  as  the  record  discloses  them, 
are  peculiarly  meager.  Defendant  at  the 
time  of  the  alleged  commission  of  the  homi- 
cide was  about  80  years  of  aga  He  had 
been  married  three  times.  His  third  wife, 
with  whom  he  was  living  at  the  time  of  the 
homicide,  was  about  40  or  46  years  old,  and 
In  popular  reputation,  upon  the  phase  of  vli^ 
tue,  not  «bove  suspicion.  The  deceased, 
Gritchfield,  was  64  years  of  age,  married,  but 
separated  and  living  apart  from  his  wife. 

On  the  evening  of  January  16,  1917,  the 
dead  body  of  file  deceased  was  found  in  the 
grounds  of  one  of  the  public  schools  of  the 
dty  of  Mexico,  a  little  over  100  feet  from 
the  rear  of  the  premises  occupied  by  defend- 
ant and  his  wife.  There  were  two  gunshot 
wounds  in  the  body  of  deceased,  either  of 
which  was  fatal,  but  one  of  which  had  pene- 
trated the  heart,  or  the  great  blood  vessel 
which  ascends  from  the  heart,  evidently  pro- 
ducing instant  death.  Upon  being  arrested 
defendant  confessed  that  he  had  shot  and 
killed  deceased,  but  he  did  not  relate  any  oi 
the  drcnmstances  or  details  of  such  shooting 
and  killing. 

Defendant  did  not  take  the  stand  upon  the 
trial,  and  offered  no  testimony  whatever 
thereon,  save  and  except  testimony  touching 
his  previous  good  character,  which  was 
shown  to  have  been  good.  No  competent  evi- 
dence was  offered  from  any  source  as  to  the 
motive  for  this  homicide,  though  some  evi- 
dence was  permitted  to  be  offered  upon  the 
trial,  consisting  wholly  of  hearsay,  which 
seemingly  throws  some  light  upon  the  motive 
for  the  killing.  One  witness  for  the  defend- 
apt  was  permitted  to  say  that  in  a  conversa- 
tion with  the  wife  of  defendant,  the  latter 
admitted  that  a  short  time  before  the  killing 
of  deceased  by  defendant,  she  and  deceased 
had  been  engaged  in  sexual  Intercourse  In  a 
little  coalhouse  situate  at  the  rear  of  the 
premises  occupied  by  defendant  and  his  said 
wife.  This  coalhouae  was,  as  forecast  above, 
a  little  more  than  100  feet  ftom  the  p<rint 
where  the  body  of  deceased  was  found. 
There  Is  no  competent  evidence  in  the  case, 
however,  that  deceased  and  defendant's  wife 
were  shortly  before  in  the  act  of  adultery, 
and  none  of  any  character  that  defendant 
caught  deceased  and  bis  wife  engaged  in  sex- 
ual intercourse  at  or  Just  immediately  prior 
to  the  homicide,  or  even  that  he  knew  they 
had  been  so  engaged.  Upon  this  point  there 
was  no  testimony  offered  and  no  evidence 


whatever,  except  such  attennated  inference 
as  might  9Xlae  from  the  hearsay  testimony 
of  the  fact  of  sexual  intercourse  and  from 
the  nearness  of  the  place  thereof  to  the  point 
at  which  the  body  of  deceased  was  found. 

Notwithstanding  this  condition  of  the  rec- 
ord upon  this  question,  the  court  Instructed 
the  Jury  upon  manslaughter  in  the  fourth  de- 
gree, Just  as  if  there  had  been  competent  evi- 
dence of  this  defense. 

Such  other  facts  as  will  serve  to  make 
dear  the  points  which  we  find  it  necessary 
to  discuss  wUl  be  set  out  in  connection  with 
the  expression  of  our  views  thereon. 

Fry  &  Fry,  of  Mexico,  Mo.,  for  appellant 
Frank  W.  McAlUster,  Atty.  Gen.,  and  C  P. 
LeMlre,  Asst  Atty.  Gen.,  for  the  State. 

FABIS,  7.  (after  stating  the  facts  as 
above).  On  the  part  of  the  state  the  court, 
among  others,  gave  the  below  Instruction,  to 
wit: 

"The  ooort  instmcts  the  Jury  as  a  matter  of 
law  that  there  is  no  evidence  In  this  case  show- 
ing, or  tending  to  show,  that  defendant  wis 
jnstified  in  killing  the  deceased,  A.  R.  Ciitch- 
aeld." 

[1]  Defendant  insists  that  the  giving  of 
this  Instruction  constitutes  reversible  error. 
The  learned  counsel  for  the  state  concede 
that  it  was  error  to  give  this  instruction,  bnt 
they  Insist  that  this  action  of  the  court  nlsU 
In  giving  this  objectionable  Instruction,  Is 
not  properly  preserved  in  the  record,  in  that 
no  specific  mention  Is  made  of  this  alleged 
error  In  the  defendant's  motion  for  a  new 
trial. 

In  this  contention  counsd  for  the  state  are 
in  error.  '  The  giving  of  this  Instruction  is 
spedflcally  urged  as  error.  Defendant's  mo- 
tion for  a  new  trial  up<m  this  point  says: 

"The  comrt  erred  in  giving  inttruction  No.  8, 
peremptorily  instructing  the  jury  that  there 
was  no  evidence  to  show  defendant  was  justified 
in  killing  the  deceased."    (Italics  onrs.) 

While  the  number  of  this  InstmctbHi  is 
S  and  not  8,  as  the  assignment  of  error  In 
the  motion  for  a  new  trial  has  it.  we  ought 
not,  in  view  of  the  verbal  suffidencj  ot  the 
assignment,  to  refuse-  to  consider  It  on  ac- 
count of  the  mistake  In  setting  out  the  nnm- 
ber  thereof,  which  mistake  is  from  the  cod- 
teixt  palpably  a  mere  clerical  misprision.  The 
writer  of  the  motion  tot  a  new  trial  had.  In 
the  clause  thereof  immediately  preceding  tlie 
assignment  now  ondo:  review,  complained  of 
an  instruction  numbered  8  on  self-defteae. 
It  Is  plain  that,  coming  to  the  assignment  of 
erMr  bottomed  on  the  giving  of  instntctfon 
6,  counsel  Inadvertmtly  wrote  6,  instead  of 
6,  as  vrais  Intended  by  him.  Of  course,  ttw 
fact  of  inadvertmce  wonid  not  save  the 
point;  It  is  saved  only-  by  the  d^nite  settliig 
out  of  the  snlmtance  of  the  InstmctloB.    It  is 
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clear  tliat  we  are  not  warranted  In  refusing 
to  review  this  aflslgnsieDt  of  error  for  any 
lack  of  specific  averment  of  It  io  defendant's 
motiaa. 

[2]  Coming  to  tbe  oterlts  of  the  point,  w« 
are  constrained  to  agree  with  the  frank  con- 
cession of  leaned  eounael  for  the  state  that 
the  giving  of  this  Inatroctton  was  hurtful  and 
leveralble  error.  This  Is  so  for  the  reason, 
if  for  no  other,  that  It  tella  tbe  Jury  that 
defendant  killed  the  deceased.  It  was  for 
tbe  Jury  to  find,  as  one  of  the  vital  Issues  in 
the  case,  that  deceased  had  been  killed  fay 
defendant,  and  not  ttx  the  court  to  assume 
tbla  fact,  or  state  In  tmns,  as  was  done  here, 
that  defendant  killed  deceased.  State  v. 
Mills,  272  Mo.  SSe,  196  S.  W.  131.  Cases  can 
be  imagined  wherein  the  statement  that  de- 
fendant killed  the  deceased  might  not  he  fa- 
tal, as,  for  example,  where  the  kUltng  Is  ad- 
mitted and  the  defense  relied  on  Is  self-de- 
fense. There  was  no  such  judicial  admission 
in  this  case;  and,  while  there  was  evidence 
of  the  fact  that  defendant  did  kill  the  de- 
ceased, this  evidence  was  for  the  Jury.  Or- 
dinarily, such  an  Instruction  would  be  bad 
because  It  took  from  the  Jury  a  consideration 
of  matters  urged  In  defense,  or  Justification. 
None  such,  however,  are  to  be  found  In  this 
case.  In  this  respect  the  case  is  sui  generis, 
and  if  the  court  had  not  in  the  Instruction  as- 
smmed  as  true  a  vital  Issue  In  the  case,  the 
Statute  of  Jeofails  (section  5115,  R.  S.  1900) 
might,  under  the  peculiar  facts  here,  have 
obviated  a  reversal,  though  we  are  convinced 
that  an  instruction  of  this  sort  has  ordinari- 
ly no  place  In  a  trial  upon  any  criminal 
charge. 

[3]  Complaint  Is  made  that  the  court  fail- 
ed to  define  the  technical  term  "heat  of  pas- 
sion," as  used  In  the  instruction  given  on 
manslaughter  in  the  fourth  degree.  While  it 
is  true  that  the  court  did  not  abstractly  de- 
fine this  term,  he  yet  set  out  concretely  what 
facts  would  warrant  such  a  heat  of  passion 
in  defendant  as  would  negative  the  existence 
of  malice  and  deliberation  and  thereby  re- 
duce tbe  crime  from  murder  to  manslaughter 
in  the  fourth  degree.  So  much  of  the  in- 
struction on  manslaughter  in  the  fourth  de- 
gree as  in  our  view  serves  to  save  It  as 
against  the  error  urged,  reads  thus: 

"If  from  the  evidence  and  under  these  itt- 
■tnictions  yoil  find  and  believe  that  at  the  coun- 
ty of  Andrain,  and  state  of  Missouri,  <m  or 
about  the  16th  day  of  January,  1917,  or  at  any 
time  within  3  years  next  before  the  filing  of  the 
information  herein  the  defendant  intentionally 
shot  with  a  pistol  loaded  with  gunpowder  and 
leaden  balls  said  A.  R.  CritchSeld,  and  thereby 
inflicted  upon  him  a  mortal  wound,  whereof,  on 
or  about  the  IStb  day  of  January,  1917,  in  said 
county  of  Andrain,  he  died,  and  that  at  the 
time  of  such  shooting  and  wounding  of  said  A. 
R.  CritchSeld  the  defendant  was  so  far  under 
the  Influence  of  a  passion  Suddenly  aroused  by 
the  defendant  finding  his  wife  and  said  Critch- 


Add  together  in  drfendant^s  coalhoasa  -or  la  t]ie 
act  of  sexual  Intercaurse  on  his  premises  where 
he  lived  as  to  make  him  incapable  of  thinking 
cooly  of  the  natural  consequences  of  his  act, 
then  yon  should  convict  the  defendant  of  man- 
slaughter in  the  fourth  degree." 

The  court  nisi  might  have  told  tbe  Jury 
that  the  term  "heat  of  passion"  as  used  In 
the  instruction  means  a  heated  state  of  the 
blood  whl(di  negatives  the  existence  of  both 
malice  and  deliberation,  and  which  Is  arous- 
ed and  exists  in  contemplation  of  law  when- 
ever a  homicide  is  committed  so  immediately 
following  a  lawful  provocation  offered  by 
the  deceased  to  the  accused  as  to  afford  no 
cooling  time,  or  any  sufficient  opportnnlty  for 
cool  Judgment  to  resume  its  sway  over  the 
mind  ot  the  aoonsed.  But  Instead  of  df^g 
this  thus  abstractly  the  learned  trial  Judge 
saw  fit  to  tell  the  Jtwy  In  plain  words  tha^, 
If  they  found  certain  named  facts  (which  de- 
fendant contends  were  shown  in  evidence), 
these  facts  were  such  as  to  reduce  the  of- 
fense to  manslaughter  in  the  fourth  degree. 
Manifestly,  by  this  defendant  had  the  benefit 
of  every  fact  in  the  case,  which  In  contem- 
plation of  law  might  have  aroused  beat  of 
passion,  and.  If  this  was  an  error  (for  that 
there  was  no  evidence  of  the  facts  on  which 
It  was  predicated),  it  was  one  committed  in 
defendant's  favor,  for  which  he  may  not  be 
heard  to  c<»nplain.  If  so  it  be  that  by  the 
Interpolation  into  the  above  Instruction  of 
the  disjunctive  "or"  the  Jury  were  told  that 
defendant  had  the  legal  right  (subject  only  to 
the  pains  and  penalties  of  manslaughter)  to 
kill  deceased  if  defendant  found  his  wife  and 
deceased  togeth«  In  the  ooalhouoe,  that  like- 
wise would  be  an  error  in  defendant's  favor 
for  which  be  may  not  be  heard  to  complain. 

[4]  Defendant  offwed  four  Instructions 
which  were  refused  by  tbe  court  Obviously, 
this  action  of  the  court  was  pnqier.  The  In- 
structions offered  were  all  similar  In  trend 
and  substance.  Three  of  them  told  the  Jury 
that  if  they  believed  that  deceased  was  tres- 
passing on  defendant's  premises,  and,  being 
found  by  defendant  In  the  act  of  adultery 
with  tbe  defendant's  wife,  was  shot  and  kill- 
ed, the  jury  should  find  defendant  not  guilty. 
The  fourth  instruction  was  bottomed  up<Hi 
the  above  alleged  facts  and  the  additional 
theory  of  an  accidental  kUllng.  It  Is  enough 
to  say  that  there  was  no  proof  In  Ibe  record 
that  deceased  was  killed  while  In  the  act  of 
adultery  with  defendant's  wife,  or  that  be 
was  caufdit,  or  found  by  defendant  In  such 
act  Immediately  before  the  shooting,  or  at 
any  other  time;  neither  was  there  any  evi- 
dence of  an  accidental  shooting.  Moreover, 
these  instructions  all  required  an  outright 
acquittal  of  defendant  In  case  tha  Jury  found 
the  facts  upon  which  the  instructions  were 
predicated.  This  alone  was  error  which  war- 
ranted the  refusal  ot  three  of  the  Instruc- 
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tlona.  Tor  If  deceased  was  killed  by  defend- 
ant upon  being  caugbt  In  adulteiy  wl&  de- 
fendant's wife,  before  the  def^dant'a  heat  of 
passion  aroused  by  the  fact  had  time  to  cool, 
be  would  yet  be  guilty  of  manslaughter  In 
the  fourth  degree,  and  would  not  be  entitled 
to  an  acquittal.  State  v.  HoUne,  54  Mo.  153 ; 
Astate  T.  France,  76  Mo.  681 ;  State  t.  Yest, 
254  Mo.  458,  162  S.  W.  615. 

For  the  error  noted,  let  the  case  be  re- 
versed, and  remanded. 

All  concur. 


8TATH  T.  SOLAN.     (No.  21063.) 

(Sapreme  Court  of  Missouri,  DiTiaion  No.  2. 
Dec.  23,  1918.) 

1.  HoiaciDK  «=9l7,  308(3)— "MuBDXB  in  the 
FiBST  Degbke"— Ikbtruotiow. 

Where  defendant  insulted  aoother  man's 
wife,  then  assaulted  the  man  without  reason, 
and  ran  away,  and  was  followed  b;  the  man, 
and,  in  shooting  at  him  with  premeditation,  ^ac- 
tion being  deliberate,  killed  innocent  bystander, 
he  was  guilty  of  murder  in  first  degree,  and 
evidence  held  to  warrant  instruction  on  such 
degree  of  murder. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Murder 
in  First  Degree.] 

2.  HOHICIDE  «S>17  —  MlTBDBB  VX  FiBST  DE- 
OBEB— ShOOTINO  AT  OnB  AND  HiTTINa  An- 
OTBBB. 

Fact  that  defendant  shot  at  one  person  and 
killed  another  did  not  change  character  of  his 
offense  from  marder  in  first  degree,  if  he  in- 
tended to  shoot  person  h«  aimed  at  nnder  dr- 
cnmstanoes  which  would  constitute  such  mur- 
der. 

3.  HOUICIDE  «e3289— iNfirrBUCnON— PBKStJKP- 
TION. 

In  prosecution  for  murder,  where  evidence 
showed  Just  how  killing  was  committed,  in- 
struction that,  if  defendant  intentionally  shot 
at  one  person  and  killed  another,  law  "pre- 
sumed" killing  was  murder  in  second  degree  was 
error. 

Appeal  from  Circuit  Court,  Macon  Connty; 
V.  li.  Drain,  Judge. 

George  F.  Solan  was  convicted  of  murder 
in  the  first  degree,  and  he  appeals.  Beveraed, 
and  cause  remanded. 

J.  H.  Whltecotton,  of  Moberly,  B.  W.  Bar- 
row, of  Macon,  and  J.  W.  Hays,  of  Hannibal, 
for  appellant 

Frank  W.  McAllister,  Atty.  Gen.,  and  Hen- 
ry B.  Hunt,  Aflst  Atty.  Gen.,  for  the  State. 

WHITE),  O.  The  defendant  was  charged  by 
Information  with  murder  In  the  first  degree, 
having  shot  and  killed  one  Liou  James  Threl- 
kdd  in  Shelby  connty,   Sept«nber  20,  1917. 


After  diange  of  venue  to  Macon  oranty,  on  I 
January  11,  1918,  the  defendant  was  con- 
victed of  murder  In  the  first  degree,  and  hit 
punishment  assessed  at  imprisonment  Id  tbe 
state  penitentiary  ft>r  life,  and  from  this 
Judgment  his  appeal  is  taken. 

The  homicide  occurred  during  the  Shelbj 
connty  fair  held  at  Shelblna.  One  Bay  Bty- 
den  and  his  vrlfe  attended  the  fair,  and  wliUe 
walking  along  what  is  called  "the  main  drive- 
way" near  the  amphitheater,  met  the  de- 
fendant George  Solan.  The  state  offered  evi- 
dence to  show  that  Bryden  was  walking  i 
little  way  from  his  vrife,  and  Solan  on  meeUog 
her  asked  her  where  she  was  going.  Bryden 
turned  to  the  defendant,  and  told  him  it  was 
none  of  his  bnslness  where  she  was  going. 
The  defendant  thereupon  stmck  Bryden  three 
times,  tlie  third  blow  knocking  him  down. 

According  to  tbe  testimony  offered  by  tbe 
defendant  he  said  nothing  to  Mrs.  Bryden. 
Bryden  was  nnder  the  influence  of  liquor, 
and  made  an  insulting  remark  to  him,  where- 
upon he  strudi  Bryden  one  blow  with  his 
open  hand,  causing  him  to  stagger. 

Solan  turned  away  and  ran  to  another 
part  of  tbe  grounds,  and  entered  a  tent  be- 
longing to  one  Frank  Leitz ;  Bryden  followed 
him  to  that  point.  Leitz  had  a  oonoessioa 
from  the  bianagers  of  the  fair,  and  operated 
a  Jewelry  wheel ;  Solan  had  a  concession  for 
a  doll  rack.  It  is  not  definitely  stated,  but 
It  seems  that  Solan  had  a  tent  near  tbe  tent 
of  Leitz.  It  also  appears  that  he  and  LeiB 
were  friends,  and  he  tiad  previously  visited 
Leltz's  tent.  According  to  the  state's  witne^ 
es,  the  tent  of  Frank  Leite  was  about  100 
yards  from  where  the  first  altercation  oc- 
curred, and  according  to  the  defendant's  wit- 
nesses about  200  yards.  The  state's  vrltnesses 
testified  that  when  Solan  fled  to  this  tent 
Bryden  followed  at  a  fast  walk,  and  In  turn 
was  followed  by  a  curious  crowd,  intent  up- 
on seeing  what  would  happen.  The  testimon; 
of  witnesses  for  the  defense  was  to  the  effert 
that  Bryden  and  five  or  six  of  his  friends  and 
companions  pursued  Solan  to  that  tent.  Bry- 
den and  a  number  of  otbor  witnesses  for  the 
state  testified  that  there  was  no  sndi  pursuit 
When  Bryden  reached  the  tent  Lelts  came  oat 
of  it,  and,  after  some  words  with  Bryden, 
stmck  him.  Soon  after  that  S<dan  fired  from 
the  tent  at  Bryden,  using  a  revolver  tielon?- 
Ing  to  Lellit,  and  tbe  shot  strode  Thr^keld 
Just  above  the  heart,  causing  Instant  death. 
Tbrelkeld  was  one  of  tbe  carious  crowd.  It 
was  not  claimed  by  defendant  that  he  was 
one  of  Bryden's  pursuing  friends. 

Solan  was  a  large  man,  and  mncb  more 
powerful  than  Bryden,  who  was  tall,  but 
weighed  only  120  pounds.  Bryden  bad  been 
drinking,  and  the  defense  i^ideavored  to 
show,  as  stated,  that  he  was  under  the  in- 
fluence of  liquor.  At  any  rate  he  seemed  to 
be  smarting  from  the  battery  which   Solan 
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had  Inflicted  attba  ficat  enconater,  and  was 
eager  to  renew  tbe  combat  In  wbicb  he  ap- 
parently liad  small  chance  of  success.  His 
state  of  mind  Is  explained  by  blmself  on 
cross-examination,  thus: 

"Q.  Ton  were  after  Um  yonrtelfT  ▲.  Tea, 
air. 

"Q.  How  close  were  you  to  him?  A.  Quite  a 
little  ways. 

"Q.  What  were  you  goinc  to  do  to  him?  A. 
I  suppose  I  was  going  to  get  knocked  down 
again. 

"Q.  Ton  were  looking  for  a  knockout,  were 
yon  7    A.  I  was  willing  to  take  it. 

"Q.  Were  you  following  him  to  get  hit  again  1 
A.  No,  sir;  I  wanted  to  hit  Um." 

This  indicates  tbat  be  was  desirous  of 
committlBS  assftult  and  battery  upon  Solan, 
invrided  lie  was  aUe  to  acc(»npUsh  it,  of 
which  be  eeemed  in  dMibt  Tbls  purpose  of 
bis  however,  was  not  communicated  to  Solan. 
Be  said  nottalnt;  to  ladJnate  it,  and  Solan 
could  only  infer  it  from  the  fact  tbat  Bryden 
followed  bim. 

[1]  I.  Defendant  was  found  guilty  of  mur- 
der in  the  fliBt  degree,  and  complains  here 
tbat  the.  evidenoe  did  not  warrant  an  instruc- 
tion, autborlzlng  sucb  a  rerdlct. 

There  was  evidence  wbloh  tended  to  show 
that  the  defoidant  went  to  the  tent  for  tbe 
purpose  of  procuring  the  revolver  with  which 
he  committed  the  homicide.  He  knew  that 
LeitK  had  it,  and  knew  where  he  kept  it.  Bry- 
den bad  no  weapon,  and  the  most  that  could 
beinfwredtrombis  conduct,  according  to  the 
testimony,  was  a  desire  and  an  effort  on  bis 
part  to  engage  in  a  furtber  unequal  fist  fight 
with  the  defeodant.  Wlien  be  reached  the 
tent  he  raised  the  flap,  saw  the  defendant  In 
tbe  tent,  and  said,  "There  he  is."  The  de- 
fendant did  not  fire  at  tbat  time.  Leitz 
came  out  of  tbe  tent,  had  some  words  with 
Bryden,  ordered  him  away,  and  struck  bim. 
He  then  went  back  into  the  tent,  and  brought 
his  wife  out,  apparently  because  be  knew 
there  would  be  furtber  serious  trouble,  and 
had  time  to  go  to  a  neighboring  tent  some 
distance  away  before  the  shot  was  fired. 
Leitz,  himself,  said  tbat  three  or  four  min- 
utes elapsed  from  tbe  time  he  left  his  tent 
until  the  shot  was  fired.  Other  evidence 
shows  tbat  Bryden  was  standing  three  or 
four  f At  from  tbe  tent,  and  not  at  Its  en- 
trance, made  no  demonstration,  and  said 
nothing  from  the  time  Leltz  left  tbe  tent  un- 
til tbe  shot  was  fired.  Solon  in  the  first  in- 
stance insulted  Bryden's  wife,  and  then  as- 
saulted Bryden  without  reason,  and  possibly 
ran  away  because  of  his  own  consciousness 
of  being  In  tbe  wrong.  He  fired  tbe  shot  into 
tbe  crowd  when,  as  some  evidenoe  tends  to 
show,  there  was  no  apparent  danger  to  him- 


self at  the  time.  TTnder  tbat  evidence.  If 
true,  there  was  not  only  intentional  end- pre- 
meditated killing,  but  a  cool  state  of  the 
blood  and  deliberation ;  it  would  warrant  tbe 
giving  of  the  instruction.  State  v.  Spaugh, 
200  Mo.  5T1,  98  S.  W.  65;  State  v.  Sharp, 
233  Mo.  loc.  dt.  292,  135  S.  W.  488;  State  v. 
King,  203  Mo.  560,  102  S.  W.  515;  State  v. 
Davis,  226  Mo.  loc  dt.  515,  126  S.  W.  470; 
State  V.  Teeley,  194  Mo.  300,  92  S.  W.  663,  8 
L.  R.  A.  (N.  S.)  361,  112  Am.  St.  Hep.  511. 

[2]  The  fact  that  defendant  shot  at  Bryden 
and  killed  Threlkeld  would  not  change  the 
character  of  his  offense.  That  is,  if  he  In- 
tended to  shoot  Bryden  under  circumstanc- 
es which  would  constitute  murd^,  and  shot 
tbe  deceased,  the  act  was  murder.  State  v. 
Cavh),  199  Mo.  loc.  dt  168,  97  S.  Wi  573; 
State  V.  Baker,  209  Mo.  loc.  dt  462,  108  S. 
W.  6. 

[3]  II.  Error  ia  assigned  to  the  giving  of 
Instruction  No.  3  by  tbe  trial  court  defining 
murder  in  tbe  second  degree^  That  instruc- 
tion contains  the  following: 

"If  yon  further  believe  and  find  from  evidence 
in  this  cause  that  defendant  intentionally  diot 
at  one  Ray  Bryden  with  a  revolTing  pistol  load- 
ed with  gunpowder  and  leaden  balls,  bnt  missed 
him,  the  said  Ray  Bryden,  and  shot  and  killed 
Lou  James  Threlkeld  by  shooting  him  with  a 
revolving  pistol  loaded  with  gunpowder  and 
leaden  balls,  and  that  such  revolving  pistol  was 
a  deadly  weapon,  then  tbe  law  presumes  that 
the  killing  was  murder  of  the  second  degree,  in 
the  absence  of  proof  of  the  contrary;  and  it 
devolves  upon  defendant  to  produce  evidence  to 
repel  that  presumption,  unless  such  presump- 
tion is  repelled  by  evidence  introduced  on  part 
of  the  sUte." 

Barly  cases  in  tbls  state  approved  the  giv- 
ing of  t^n  instruction  of  this  diaracter  in 
cases  similar  to  tbe  one  under  consideration. 
However,  this  court  lately  has  held  tbat  the 
presumption  of  guilt  cannot  be  indulged,  in 
case  of  a  homldde,  when  the  evidence  Bhovrs 
just  how  It  was  committed.  Presumptions  of 
this  character  are  invoked  only  when  evi- 
dence la  lacking.  State  v.  Swearoigln,  269 
Mo.  loc  dt  186,  187,  190  S.  W.  268;  State  ▼. 
Kinder,  184  Mo.  294,  83  S.  W.  964.  Therefore 
the  giving  of  the  instruction  quoted  was  re- 
versible error. 

There  was  no  evidence  upon  whldi  to  base 
an  Instruction  authorising  a  conviotlou  of 
manslaughter  in  the  third  degree  or  of  man- 
slaughter in  the  fourth  degree. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 

PEJiR  CURIAM.  The  foregoing  opinion 
by  WHITE],  C,  is  adopted  aa  tbe  oidnion  of 
the  court 

All  the  Judges  ctmcur. 
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STATE  T.  GARRE3TT.    (No.  21{«e.) 

(Supreme  CJoort  of  Mianuri,  DiTiaion  No.  2. 
Dec.  23,  1818.) 

1.  CRuanAi.  IiA.w  «=>785(&)— iNBTBDonons— 
(JBEDiBiuTT  07  Witnesses. 

A  cautionary  instruction  in  a  murder  trial 
aa  to  the  credibility  of  witnesses  that  in  hearing 
their  testimony  the  jury  may  take  into  consider- 
ation bis  or  her  interest,  fceling  for,  or  rela- 
tion to  defendant  was  not  erroneous,  as  not  in- 
cluding state's  wilxeases,  since  it  would  embrace 
antagonism  as  well  as  friendship, 

2.  CbiMINAL  tiAW   ®=s>778(2)— IIT8TB170TIONS— 
INFEBXNCES  FBOII  EVIDENCE. 

An  instruction  in  a  murder  case  as  to  clr- 
camstantial  evidence  and  as  to  what  was  essen- 
tial in  order  to  convict  held  not  erroneous,  as 
authorizing  inferences  founded  on  inferred  facts. 

5.  CSbiionai,  Law  «=»80(K6)— Iwstkdctionb— 
DBrrrNrnoNs. 

In  a  prosecution  for  murder  in  the  first  de- 
gree, it  was  reversible  error  to  fail  to  define  the 
word  "deliberately"  as  descriptive  of  the  offense. 

4.  Indictment  and  iNFOKkfATioN  $=>166  — 
Proof— EBSENnALs  of  Ofirenbe. 
In    establishing   the   guilt   of   a    defendant 
charged  with  crime,  it  is  essential  to  prove  every 
constituent  element  of  the  crime  charged. 

6.  HoiaciDB  «=»22(2),  286(3)— Mobdbb  m  thb 
FxBBT  Deobeb— Elements — ^Instbuctionb. 

In  order  to  convict  of  murder  in  the  first  de- 
gree, deliberation,  as  well  as  premeditation, 
must  be  proved,  and  instructions  relating  there- 
to, must  be  given. 

Appeal  trotn  Criminal  Coart,  Saline  Coun- 
ty; John  A.  Rldi.  Judge. 

James  W.  Garrett  was  convicted  of  mnrder 
in  the  first  degree,  and  he  appeals.  Reversed 
and  remanded. 

Boy  Backer,  of  Keytesvllle,  and  R.  M.  Rey- 
nolds, of  Marshall,  for  appellant 

Frank  W.  McAllister,  Atty.  Gen.,  and 
Thomas  J.  Oole  and  Clarence  P.  Le  Hire, 
Asst  Attys.  Gen.,  for  the  State. 

WHITE,  Cl  ^nie  appellant  was  found  guil- 
ty of  murder  in  the  first  degree  in  the  crim- 
inal court  of  Saline  county.  Be  was  Charged 
with  having  killed,  on  the  6th  day  of  Janu- 
ary, .1917,  Mrs.  Sarah  J.  Campbell,  a  widow 
65  years  of  aga 

Mrs.  Ohmpbell  lived  at  New  Franicfort,  a 
small  town  on  the  south  side  of  the  Missouri 
river,  in  Saline  county.  Her  husband  had 
died  in  June,  1916.  It  was  reputed  In  the 
neighborhood  that  Mrs.  Campbell  kept  a  large 
amount  of  money  about  the  house.  During 
her  husband's  life  they  had  manufactured  and 
sold  large  quantities  of  wine  on  the  premises. 
After  his  death,  her  sister  testified  to  hav- 
ing seen  $430  in  her  possession;    she  was 


known  to  have  cashed  cbette  and  received 
money  amounting  to  $800  or  $400;  besides, 
she  had  kept  at  the  house  where  she  lived  the 
renmant  of  a  stodi  of  groceries,  from  whidi 
she  sold  to  neighbors  Who  came  there  from 
time  to  time  for  the  purpose  «f  iMiying.  The 
amount  of  money  slie  received  for  these  gro- 
ceries is  not  shown.  Atba  her  deatlt  $69  was 
found  bidden  in  a  can  on  her  premises.  She 
lived  alone  in  a  bouse  in  New  Frankfort, 
where  her  body  was  found  on  the  8fb  of  Jan- 
uary, 1817.  She  had  beeo  killed  by  a  pistol 
shot,  which  was  fired  into  the  back  of  her 
bead. 

It  was  the  theory  of  the  state  that  Mrs. 
Campbell  was  killed  Saturday,  January  6^ 
1917,  at  an  early  hour  in  the  evening.  One 
Rnfus  Kemper,  who  tsstlfled  fbr  the  states 
said  he  went  to  see  hep  about  5:30  o'clock 
that  afternoon  in  regard  to  the  sale  of  ber 
place;  tliat  then  she  was  In  apparent  good 
health ;  he  stayed  only  about  16  or  20  min- 
utes. He  was  accompanied  1^  a  boy  by  the 
name  of  Press  Givens. 

One  Forrest  Kallnka  visited  Mrs.  Oamp- 
bell's  house  Friday  January  Sth,  and  arrang- 
ed with  her  to  borrow  her  cart  He  returned 
for  the  cart  about  10  o'clock  Sunday  morning, 
January  7th.  He  knocked,  but  was  unable 
to  make  anybody  bear,  and  called  to  Mis. 
Campbell  loud  enough  to  be  heard  by  any  one 
in  the  house,  without  receiving  any  response. 
He  then  took  the  cart  and  went  away  with 
it  On  Monday,  the  Sth,  Mrs.  Campbell's 
body  was  discovered.  Two  boys,  who  were 
witnesses,  testified  to  hearing  one  or  more 
shots  about  dark,  or  soon  after,  Saturday 
night,  in  the  direction  of  Mrs.  Campbell's 
house.  It  was  Impossible  for  the  pbysldan. 
who  examined  the  body  when  found,  to  state 
whether  she  had  l>een  dead  exceeding  eight 
hours  or  not,  but  she  might  have  been  dead 
two  or  three  days. 

.When  found,  deceased  had  on  hef  night- 
dress, but  over  her  underclothes,  and  the  bed 
in  the  room  in  which  she  was  found  had  not 
been  disturbed  or  turned  down ;  the  furni- 
ture In  ttie  room  was  undisturbed. 

The  defendant,  James  W.  Garrett,  was  a 
nephew  of  the  deceased.  Until  a  tew  months 
beiore  the  murder  he  had  lived  and  conduct- 
ed a  sort  of  restaurant  in  Salisbury,  li^  Chari- 
ton county.  After  his  wife  died  he  moved 
to  Moberly,  and  was  living  there  with  a  mar- 
ried daughter  at  the  time  of  the  death  of  Mrs. 
Oampbell.  After  his  removal  to  Moberly  he 
had  visited  his  aunt,  Mrs.  Campbell,  and  ap- 
peared to  l>e  Interested  in  her  business  af- 
fairs. He  stated  to  several  persons  that  he 
was  trying  to  get  her  to  sell  her  property  and 
move  to  Moberly  to  live  with  him.  A  num- 
ber of 'witnesses  testified  that  he  had  said 
to  them  she  would  be  found  dead  In  her  house 
some  day.  Some  of  these  statements  indicat- 
ed that  he  expected  her  to  be  murdered  for 
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her  money,  and  oOiera  Quit  be  expected  ber  to 
be  killed  by  an  overdose  of  mortailne.  Oar- 
rett  was  a  poor  man,  and  tiiere  was  no  indi- 
cation of  his  baring  bad  money  of  any  conso' 
qnence  i^-lor  to  tbe  death  of  lUs  Hvrnt.  On 
tbe  6th  of  January,  1917,  he  went  to  several 
of  hia  friends  and  relatives  In  Moberly  and 
mdeavored  to  borrow  a  pistol,  saying  that  be 
was  going  to  Higbee  to  buy  a  hotel,  and  did 
not  wish  to  stay  away  all  night  without  one. 
He  was  nnable  to  borrow  one.  He  was  seen 
to  take  Die  train  going  south  on  the  Hlssonri, 
Kansas  k  Texas  Railroad,  abont  11:80  a.  m., 
January  8tb.  Tbis  train  connected  at  Htg>- 
bce,  a  few  vcSleB  from  Moberly,  with  the  Chi- 
cago &  Alton,  going  west,  which  crosses  the 
Missouri  river  into  Saline  county  and  runs 
through  the  town  of  Oilllam  and  Slater.  Gil- 
liam is  about  6  miles  from  New  Frankfort, 
where  Mrs.  Oampbell  lived,  and  Slater  is  a 
station  about  8  miles  west  of  OlUlam.  Ibe 
Chicago  ft  Alton  passed  through  Eigbee,  go- 
ing toward  Slater,  about  3  or  4  o'clock  in  the 
afternoon.  Several  witnesses  swore  to  hav- 
ing seen  Oarrett  on  tbe  Chicago' ft  Alton  train 
Saturday  afternoon,  and  some  tesdfled  to 
having  seen  him  get  off  the  train  at  GlUlam 
and  to  having  heard  blm  inquire  for  a  livery 
stable.  That  was  about  D:80  p.  m.  He  was 
directed  to  the  livery  stable  of  Bobert  Ayres. 
A  man  answering  bis  description  appeared  at 
that  livery  stable,  hired  a  horse,  and  rode  <^ 
on  It.  He  said  he  was  going  to  Babbler's 
place  to  see  a  man  named  John  Skinner.  Be 
said  be  lived  at  Salisbury,  and  gaVe  bis  name 
as  Winkler.  Babbler's  place  was  within  a 
mile  of  New  lYankfort  It  was  shown  that 
no  one  by  tbe  name  of  John  Skinner  lived  on 
Babbler's  place,  and  no  one  by  the  name  of 
Winkler  lived  in  Salisbury. 

One  witness  testifled  to  having  seen  the 
defendant  ride  out  of  Ollllam  on  horseback 
that  afternoon.  The  same  man  who  hired 
tbe  borse  returned 'with  it  abont  8:45  p.  m., 
and  tbe  defendant  was  identifled  as  that  man 
by  two  or  three  witnesses  Who  happened  to 
be  at  tbe  livery  stable.  He  asked  when  the 
train  going  north  would  oome  and  was  told 
It  would  be  midnight  He  said  It  was  a  long 
time  to  wait,  and  disaweared. 

Two  or  three  witnesses  v^o  boarded  tbe 
east-bound  train  at  Slater,  8  miles  west  of 
61111am,  near  midnight,  testified  that  defend- 
ant got  on  tbe  train  at  that  point  These  wit- 
nesses bad  waited  at  tbe  Slater  depot  for  tbe 
train,  and  did  not  see  him  enter  the  station. 
They  saw  him  get  on  the  train,  appearing,  it 
seems,  from  somewhere  outside. 

He  attended  tbe  funeral  of  his  aunt  on  the 
9th  of  January,  was  drinking  a  good  deal, 
and  ai)i>eared  to  be  very  nervous.  He  also  ap- 
peared to  be  nervous  tn  Moberly  on  the  8tb, 
on  wblcb  day  some  witnesses  swore  to  havintr 
seen  blm  with  large  sums  of  money.  He  was 
arrested  on  the  day  of  tbe  funeral,  and  had 
$328  in  bills  OD  fate  person.  He  then  said  to 
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the  sheriff  tbat  U  was  ttie  proceeds  of  the  sale 
of  his  restaurant  In  Salisbury,  and  later  said 
to  tbe  deputy  sheriff  tbat  It  was  his  son's 
money. 

The  horse  which  Ayres  hired  to  Oarrett 
was  unshod,  and  its  ftot  bad  been  broken  in  a 
way  to  make  its  tracks  peculiar.  The  horse 
was  weU.  known  in  the  neighborhood,  having 
carried  tbe  mall  on  the  roate  going  out  from 
Ollllam.  It  was  recognized  by  one  witness 
just  after  dark,  by  moonlight,  on  tbe  6tta, 
abont  2^  miles  from  Gilliam  on  the  road  to 
New  Frankfort,  ridden  at  the  time  by  a  man 
who  answered  the  description  of  the  defend- 
ant Leading  up  to  the  bam  on  the  premises 
where  the  deceased  had  lived,  and  leading 
away  from  it,  were  the  trades  of  a  barefoot 
horse.  These  traces  showed  that  the  left  fore 
foot  had  a  notch  broken  out  of  it  and  the  right 
hind  foot  was  broken  ott  at  the  toe,  making  it 
square  at  tbe  front  That  condition  corre- 
sponded to  the  defects  in  the  right  hind  foot 
and  the  left  fore  foot  of  Ayres'  horse.  Some 
of  these  tracks  were  in  soft  ground,  and  bad 
retained  their  shape.  The  borse  was  brought 
over  from  Gilliam  to  New  Frankfort,  bis  left 
fore  foot  and  right  hind  foot  inserted  into 
two  of  the  tracks  mentioned,  and  both  fitted 
exactly.  This  experiment  was  made  in  the 
presence  of  a  number  of  witnesses. 

When  arrested  the  defendant  protested  hia 
innocence,  said  be  was  all  day  on  tbe  6tb  at 
bis  daughter's  home  in  Moberly,  and  in  tbe 
evening  at  the  home  of  some  friends  named 
Bell.  He  also)  said  he  knew  who  did  commit 
tbe  crime  and  would  lay  his  hand  on  the  guil- 
ty person  as  soon  as  his  own  trial  was  over. 
At  tbe  trial  be  produced  two  witnesses  who 
testified  tbat  they  saw  hlnn  eat  his  dinner  In 
Moberly  at  a  restauramt — ^whlch  one  of  them 
ran  and  in  which  the  other  one  was  em- 
ployed— between  3:20  and  4  o'clock,  Saturday 
afternoon,  tbe  6th.  None  of  his  relatives  or 
friends  with  whom  he  claimed,  when  arrest- 
ed, to  have  been  on  Saturday  were  offered  as 
witnesses  in  bis  behalf  to  support  his,  de- 
fense of  alibi. 

I.  Wben  the  case  was  called  fbr  trial  tbe 
defendant  filed  a  motion,  asking  the  court  to 
order  the  ai^>ointment  of  an  elisor  to  summon 
the  Jury,  <m  tbe  ground  that  tbe  sheriff  was 
prejudiced.  The  motion  was  sustained,  an 
elisor  appointed  and  qualified,  and  the  case 
continued  until  the  succeeding  term.  At  the 
succeeding  term,  the  elisor  was  ordered  to 
Summon  the  Jury  panel,  and  the  following  ap- 
pears in  the  record  of  tbat  day: 

"Gonnsel  for  def«idant  objected  to  the  court 
directing  the  elisor  to  call  any  of  the  jurors 
summoned  OQ  the  regular  panel  for  this  term  of 
court  for  service  as  jurors  in  this  case  (all  but 
7  of  whom  had  been  previgusly  excused  by  the 
court),  for  the  reason  that  tbe  court  nor  any 
other  person,  should  suggest  to  the  elisor  whom 
he  should  call.  (Objection  overruled  hy  the 
court,  and  def«idant  excepted  to  tbe  ruling.)" 
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T*  tills  raling  error  Is  assigned.  It  Is  nn> 
necessary  to  consider  the  merits  of  this  bb- 
signment.  A  transerlpt  of  the  record  proper 
shows  that  the  elisor  made  a  return  of  his 
venire,  giving  the  names  of  the  panel  of  40 
qualified  jarors  who  were  impaneled  and 
sworn.  There  Is  nothing  in  the  record  to 
show  that  the  conrt  gave  any  direction  what- 
ever to  the  elisor  as  to  whom  be  should  sum- 
mon, nor  that  any  of  the  regular  panel  ob- 
jected to  were  on  the  list. 

[1]  II.  Objection  is  made  to  a  cautlcmary 
instruction  on  the  credibility  of  witnesses, 
which  told  the  Jury  that  in  determining  the 
wtight,  value,  and  credit  to  be  given  the  tes- 
timony of  any  witness  they  may  "take  into 
consideration  his  or  her  Interest,  if  any,  In 
result  from  the  trial,  and  his  or  her  feeling 
for  or  relation  to  the  defendant"  It  is  claim- 
ed that  the  Instruction  directed  attention 
alone  to  the  witnesses  for  the-  defendant,  and 
did  not  include  witnesses  for  the  state.  A 
similar  instruction  was  approved  by  this 
conrt  in  the  case  of  State  v.  Miller,  190  Mo. 
loc.  dt.  461,  89  S.  W.  3T7.  The  statement, 
"feeling  for  or  relation  to  the  defendant," 
would  Include  a  relation  of  antagonism  as 
well  as  of  friendship;  It  would  apply  to  all 
witnesses  who  testified,  for  or  against  the 
defendant,  and  was  not  likely  to  be  misun- 
derstood by  the  Jury. 

II>I.  Appellant  complains  of  the  giving  by 
the  court  of  Instruction  No.  6  at  the  request 
of  the  states  which  Is  as  follows: 

"Tbe  conrt  Instructs  the  jury  that  it  is  not 
necessary  to  prove  the  defendant's  guilt  by  tes- 
timony of  witnesses  who  may  have  seen  the  of- 
fense committed.  The  court  further  instructs 
the  jury  that  if  certain  facts  and  circumstances 
are  proved  by  the  state,  from  which  facts  and 
circumstances  the  jury  may  infer  other  and  con- 
nected facts  which  usually  and  reasonably  fol- 
low according  to  the  common  experiences  of 
mankind,  and  that  such  facts  and  drcumstanceg 
are  consistent  with  each  other  and  with  the 
guilt  of  the  defendant,  and  inconsistent  with  any 
reasonable  theory  of  the  defendant's  innocence, 
and  that  such  facts  and  circumstances  have  been 
proven  so  as  to  satisfy  the  minds  and  con- 
sciences of  the  jnry  beyond  a  reasonable  doubt 
that  the  defendant  willfully,  feloniously,  deliber- 
ately, premeditated!  y,  on  purpose,  and  of  malice 
aforethought  did  kill  Sarah  Campbell,  the  de- 
ceased person  testified  to  in  evidence  herein, 
then  the  jury  are  warranted  to  find  the  defend- 
ant guilty  as  charged  in  the  information,  and 
assess  his  punishment  as  defined  in  other  in- 
structions filed  herein,  thongh  no  witness  has 
testified  of  his  own  knowledge  as  to  the  actual 
fact  of  such  killing." 

[2]  The  Instruction  Is  awkwardly  expressed 
and  mixes  a  definition  of  circumstantial  evl- 
deace  (State  v.  Bauerle,  146  Mo.  loc.  cit  16, 
46  S.  W.  609),  vrith  a  direction  to  the  jury  as 
what  they  should  find  in  order  to  convict  It 
is  Insisted  that  it  is  In  such  form  as  certain- 
ly to  mislead  the  jury  as  to  the  effect  of  cir- 
cumstantial evidence    The  precise  objection 


to  it  is  that  It  penalta-  the  Jury  to  infer  ce^ 
tain  facts  from  tacts  provoi  and  from  those 
inferences  deduct  a  further  inf er«ioe  of  guilt, 
an  inference  from  an  inference.  We  think 
the  instruction  is  not  susceptible  of  that  coo- 
struction.  It  says,  "If  certain  facts  and  ci> 
Gunwtanoes"  are  proved  by  the  state,  from 
wbldti  facts  and  drcumstanoes  the  jury  "mar 
infer  other  and  connected  facts"  which  usual- 
ly and  reasonably  follow  according  to  the 
common  ex];)eriaioe  of  mankind,  and  if  sadi 
"facta  and  drcumstances"  are  consistent 
with  eadi  other  and  with  the  guUt  of  the  de- 
fendant and  Inconsistait  with  any  theories 
of  his  innocence,  and  that  such  "tacts  and 
circumstances  have  been  proven  so-aa  to  sat- 
isfy the  mind  and  conscience  of  the  Jury  be- 
yond reascHiable  doubt"  etc. 

It  is  clear  that  the  "facts  and  drcnmstanc- 
es"  which  must  be  consistent  with  eadi  otha 
and  with  the  guilt  of  the  defendant  and  in- 
consistent with  his  Innocence  so  as  to  satisfy 
the  jury  of  defendant's  guilt  are  the  tacts 
and  circumstances  which  most  be  proven,  and 
not  the  "other  and  connected  facts"  which 
may  be  inferred.  The  Instruction  Is  not  open 
to  the  objection  presented,  although  the  prin- 
ciple might  be  expressed  mudi  more  clearly. 
If  there  was  any  dang»  of  it  misleading  the 
Jury  by  reason  of  its  Involved  expression,  that 
danger  was  removed  entirely  by  two  instmc- 
tioDS  given  at  the  instance  of  defendant, 
whldi  clearly  defined  drcnmstantial  evidence, 
and  tlie  ooadoslons  that  might  be  drawn 
from  it  AS  sucii  definition  has  been  approved 
by  this  conrt  in  the  case  last  cited. 

[t]  IV.  In  instmcting  the  Jury  tiie  trial 
conrt  used  words  descriptive  of  the  offense, 
"unlawfully,  wlUfuUy,  feloniously,  d^berate- 
ly,  premedltatedly,  and  of  malice  afoie- 
thonght"  and  defined  each  tena  exc^t  the 
word  "deliberately."  Defendant  asked  an 
instruction  which  defined  each  of  the  terms 
comiolslng  the  oonstituait  elements  entering 
into  murder  in  the  first  degree,  Indnding  "de- 
liberately," and  that  Instruction  was  refused. 
Brror  is  assigned  to  the  ruling  of  the  court  in 
that  regard. 

[4]  Deliberation  is  one  of  the  esseatlal  ele- 
ments which  enters  into  the  commission  of 
the  crime  of  murder  in  the  first  degree,  and 
frequently  it  has  been  so  recognized  and  de- 
fined by  tbia  court  State  v.  Spaugfa,  200  Mo. 
loc.  dt  606,  607,  98  S.  W.  55;  State  v.  Davis. 
226  Mo.  615,  126  S.  W.  470i  It  is  dalmed 
by  the  state  that  inaonuch  as  tbere  was  evi- 
dence which  tended  to  show  the  crime  was 
committed  in  the  attempt  to  perpetrate  rob- 
bery, it  was  unnecrasary  to  prove  or  require 
a  finding  of  deliberation.  It  is  true  section 
4448,  R.  S.  1909,  makes  homicide  murder  in 
the  first  degree  when  committed  in  the  perpe- 
tration of,  or  attempt  to  perpetrate,  robbery 
or  any  of  the  other  felonlee  moitloned.  In 
such  case  proof  of  deliberation  is  unnecessa- 
ry.   The  oommlssioa  ot,  or  attonpt  to  corn- 
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mit,  such  a  felony  stands,  under  the  statute, 
as  the  'legal  equivalent"  of  premeditation 
and  deliberation.  State  v.  Bobbltt,  21B  Mo. 
loc.  dt  33,  U4  S.  W.  611 ;  State  v.  Daly,  210 
Mo.  lot  dt.  679. 109  S.  W.  53;  State  v.  Mey- 
ers, 99  Mo.  loc  dt.  118,  12  S.  W.  516; 
State  V.  Foster,  186  Mo.  653,  38  S.  W,  721. 
It  was  necessary  for  the  Jnry  to  find,  either 
that  the  ad:  was  committed  deliberately,  or 
that  it  was  committed  In  an  attempt  to  per- 
petrate, or  In  the  p^npetratlon  of,  robbery. 
There  was  some  evidence  in  this  case  tending 
to  show  the  homidde  was  committed  in  the 
perpetiatioa  of  robbery,  but  no  instruction 
was  given  by  the  court  requiring  the  Jury  so 
to  find,  and  it  cannot  be  said  that  they  found 
robbery  was  attempted  or  perpetrated, 
^nierefore  it  remains  that  they  must  have 
been  required  to  find  that  the  murder  was  de- 
liberate. 

But  It  Is  daimed  hy  the  state,  since  all  the 
evidence  tends  to  show  the  act  was  done  de- 
liberately, and  n(Hie  tends  to  show  a  want  of 
deliberation,  the  finding  by  the  jury  of  delib- 
eration was  unnecessary,  and  a  definition  of 
the  term  was  not  required.  It  is  true  there 
are  some  cases  In  which  this  court  has  af- 
firmed convictions  of  murder  In  the  first  de- 
gree where  there  was  an  imperfect  definition 
of  "deliberately."  State  t.  Furgereon,  162 
Mo.  668,  loa  dt  677,  68  S.  W.  101;  Id.,  1S2 
Mo.  loc.  dt  96,  53  S.  W.  427;  State  v.  Jack- 
son, 167  Mo.  291,  66  S.  W.  938 ;  State  v.  Tet- 
taton,  159  Mo.  377,  378,  60  S.  W.  743.  In 
each  of  those  cases  the  definition  of  "delib- 
erately" was  faulty  in  that  it  omitted  some 
elenoent  It  was  held  that  Inasmuch  as  there 
was  no  evidence  which  tended  to  show  the 
crime  was  committed  under  drcumstances 
whldi  would  rednoe  it  to  a  lower  grade  of 
offense  than  murder  In  the  first  degree,  the 
error  in  the  definition  of  deliberately  was 
harmless.  These  cases  follow  the  cases  of 
State  T.  SUis,  74  Mo.  207,  loc.  dt  221,  State 
V.  Kotovsky,  74  Mo.  247,  and  State  v.  Ward, 
74  Mo.  253.  In  each  of  the  cases  last  dted 
the  evldeoce  showed  exactly  how  the  deed 
was  done,  and  showed  affirmatively  that  the 
homidde  was  committed  deliberately,  and 
affirmatively  showed  it  could  not  have  been 
committed  in  any  other  way  than  deliberate- 
ly. The  saite  may  be  said  in  the  case  of 
State  V.  Jatkson,  supra,  opinion  written  by 
Judge  Burgess.  In  eadi  of  tha  cases  of  State 
y.  Tettaton  and  State  ▼.  Fargerson,  supra, 
there  was  no  eyewitness  to  the  homidde,  and 
from  the  meager  facts  given  it  is  possible  to 
Infer  that  because  there  was  no  affirmative 
evldOQce  to  show  a  lower  grade  of  offense 
than  murder  in  the  first  degree,  the  court  held 
a  proper  definition  of  "deliberately"  was  un- 
neceHsary.  It  nerer  has  taeen  held,  in  any 
case  brought  to  oar  attention,  that  no  defini- 
tion at  all  wouM  be  bannlesa^  even  in  a  case 
of  that  kind.  I 


[S]  In  establishing  the  guilt  of  a  defendant 
charged  with  a  crime  it  Is  essential  to  prove 
every  constituent  element  of  the  crime  charg- 
ed. State  V.  Langley,  248  Mo.  545,  loc.  dt 
563,  154  S.  W.  713 ;  State  v.  Daly,  210  Mo. 
679,  109  S.  W.  63.  The  term  "deliberation." 
or  "deliberately,"  has  a  special  significance  in 
defining  the  crime  of  murder.  The  lay  mind 
would  not  be  likely  to  distinguish  "delibera- 
tion" from  "premeditation."  In  some  Juris- 
dictions the  words  deliberation  and  premedi- 
tation, used  in  defining  the  crime,  are  held  to 
be  synonymous.  Words  and  Phrases,  "De- 
liberation." But  our  statute  makes  delibera- 
tion the  distinctive  quality  which  separates 
murder  in  ttxe  first  degree  from  murder  in 
the  second  degree ;  murder  in  the  second  de- 
gree requires  premeditation,  but  not  delibera- 
tion. For  that  reason  deliberation,  as  well 
as  premeditation,  must  be  proved  and  found 
by  the  Jury  in  order  to  convict  a  defendant 
of  murder  in  the  first  degree.  Tbe  Jury  must 
be  inBtmcted  how  to  find  it  State  v.  Hill, 
69  Mo.  451;  State  v.  MitdieU,  64  Mo.  191; 
State  T.  Dearlng,  65  Mo.  530;  State  v.  Daly, 
210  Mo.  loc.  dt  679,  100  8.  W.  S3 ;  State  v. 
Sbnms,  71  Mo.  638,  loc  dt  640.  If  the  ded- 
slons  in  the  BMrgerson  Oaae  and  the  Jackson 
C^se,  and  the  cases  grouped  with  them,  su- 
pra, may  be  interpreted  to  hold  that  the  ab- 
sence of  evidence  which  might  reduce  the 
crime  to  a  lower  grade  than  murder  in  the 
first  degree  would  render  a  finding  of  dellber- 
ation  unnecessary  and  a  definition  of  the 
term  niperfluons,  then  they  are  in  conflict 
with  the  group  of  cases  last  dted. 

Since  every  element  of  a  crime  must  be 
proven  in  order  to  convict  and  since  delib- 
eration is  an  essential  dement  of  murder  In 
the  first  degree,  it  must  be  proved  and  found 
by  the  Jury  under  proper  instruction  like  any 
other  fact.  Does  the  absence  of  evidence  up- 
on whldi  to  predicate  an  instroctlon  for  mur- 
der in  the  second  degree  warrant  a  refus- 
al to  Instruct  fully  as  to  murder  in  the  first 
degree  or  obviate  the  necessity  of  defining  the 
terms  used  in  descrlUng  it?  Though  all  the 
evidence  tended  to  show  murder  in  the  first 
degree  and  nothing  else,  the  Jury  was  not  re- 
lieved of  the  necessity  of  finding  all  the  facts, 
and  the  ooort  was  bound  to  instruot  them 
properly  as  to  what  they  moat  find  in  order 
to  convict  ■, 

For  the  reasons  mentioned,  the  failure  to 
define  the  term  "deliberately"  was  error,  for 
which  the  Judgment  must  be  reversed  and  the 
cause  remanded. 
It  is  so  ordered. 


PBR  CURIAM.  The  foregoing  opinion  by 
WHITE],  O.,  is  adopted  as  the  opinion  of  the 
court 

All  the  Judges  concur. 
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JAMISON  et  aL  (RHODBB  et  aL,  Intervenen) 
T.  MISSISSIPPI  YALLBT  TRUST  GO. 
et  aL    (Na  207M.) 

(Supreme  Court  <rf  Missouri,  Division  No.  2. 
Dee.  23, 1918.) 

1.  TBD8TS    «=>12  —  SrawoTHBirr  Tbubt  — 
Who  Mat  Cbkatk. 

One  who  is  sui  juris  cannot  create  a  apend- 
tlirift  trust  for  his  own  benefit. 

2.  ^usre    «=9l2  —  Sfbndtejuvt  Tbt7BI  — 

BlQHT  OF  CbBDITOBB. 

The  creditors  of  the  beneficiary  of  a  trust 
have  no  right  to  complain  of  a  gift  to  the  bene- 
ficiary which  restricts  the  use  in  such  manner 
that  they  cannot  reach  it,  'the  creditors  of  the 
donor  only  being  concerned. 

8.  Pbaudulbnt  Convbtanoxs  ®=>111  — 
Spendthbift  Tbust— Right  ot  Cbeditobs. 
A  debtor  cannot  create  a  trust  in  his  own 
favor  in  his  own  property  and  provide  condi- 
tions against  the  property  being  subject  to  the 
payment  of  liis  own  debts,  even  though  he  pro- 
vides for  a  contingent  remainder  in  third  per- 
sons in  view  of  Rev.  St  1909,  |  2880. 

4.  Fbauduuent     CoRVBTANora      e=>ixi  — 

TBUBT  AOBKKIIENT  TOB  BZKZTCt  OF  DeBTOB. 

Trust  agreement,  whereby  defendant  con- 
veyed all  his  interest  in  an  estate  being  admin- 
istered, although  providing  that  in  case  of  his 
death  estate  should  go  to  his  heirs,  held  to  cre- 
ate a  trust  dearly  to  the  use  of  defendant  with- 
in Rev.  St.  1900,  I  2880,  making  such  oinvey- 
ance  frandnlent  and  toM  aa  to  creditors  of 
grantor. 

5.  Fbaudulert  Cohvetancks      ^s>237(2)  — 
Tbust  Aobekkekt— Rehedt. 

Where  defendant  created  a  trust  in  his  own 
favor  in  his  own  interest  in  an  estate  being  ad- 
ministered, his  judgment  creditors  could  by  a 
proper  proceeding  in  equity  subject  the  corpus 
of  the  trust  estate  to  the  payment  of  their  judg^ 
ments. 

Appeal  from  St.  Louis  Circuit  Court;  Vital 
W.  Oaresche,  Judge. 

Bill  by  Dorsey  A.  Jamison  and  anotlier 
against  the  Mississippi  Valley  Trust  Com- 
pany and  others,  in  which  Thomas  E.  Rhodes 
and  others  filed  separate  Intervening  peti- 
tions jolnlDg  the  plalntUb  in  the  proceed- 
ing and  praying  for  the  same  relief.  De- 
cree in  fttvor  of  .plaintiffs  and  intervening 
petitioners,  and  the  trust  «»mpany  an>eal8. 
Affirmed. 

B.  H.  Charles,  of  St.  Louis,  for  appellant. 

Jamison  &  Thomas  and  Gordon  B.  Som- 
uiers,  all  of  St  Louis,  for  respondents  Jami- 
son and  others. 

WHITE,  C.  Flalntiors  Jamison  and  Thom- 
as brought  this  suit  as  Judgment  creditors 
ot  the  defendant  Bell  to  set  aside  a  con- 
veyance of  certain  property  by  Bell  to  the 
Mississippi  Valley  Trust  Company,  as  trus- 


tee, SBd  to  sobject  nch  property  to  the  pay- 
matt  of  plaintiffs'  Judgment  Several  other 
judgment  creditors  of  Bell,  respondents  here, 
filed  separate  intervening  petitions.  Joining 
the  plaintiffs  in  the  proceeding  and  praying 
for  the  same  relief.  The  circuit  coort  foimd 
the  Issues  In  favor  of  the  plaintiffs  and  in- 
tervening petitioners,  and  entered  a  decree 
subjecting  the  property  In  the  hands  of  the 
trustee  to  the  payment  of  several  Judgments. 
From  this  decree  the  trust  ccHnpany  ap- 
pealed. 

The  instrument  attacked  was  executed 
March  8,  1915.  It  ccmTeyed  all  of  Bell's 
right  title,  and  laterest  In  the  estate  of 
Frederick  C.  Peper,  deceased,  which  estate 
was  then  being  administered  In  the  probate 
conrt  of  the  city  of  St  Louis.  It  Invested 
the  trustee  and  successors  wltb  the  title  in 
trust  for  certain  purposes  and  subject  to 
certain  limitations,  and  among  them: 

"First  The  said  trust  shaU  continue  for  and 
during  the  period  of  five  years,  commencing  from 
the  date  of  this  instrument  for  the  sole  and 
separate  use  of  the  party  of  the  first  part  In 
the  event  during  the  trust  of  the  death  of  the 
party  of  the  first  part  the  trust  shall  terminate 
and  the  trust  estate,  together  with  any  accrued 
income  on  hand,  shall  go  as  the  party  of  the 
first  part  may  by  last  will  direct  and  then  upon 
such  terms  and  conditions  and  subject  to  sucb 
limitations  as  the  party  of  the  first  part  maj 
limit.  In  event  the  party  of  the  first  part  make 
and  leave  no  direction  by  will  as  aforesaid,  then 
upon  hia  death  the  trust  estate  with  any  accru- 
ed income  on  hand  shall  go  to  the  then  heirs  at 
law  of  the  party  of  the  first  part  under  the 
laws  of  Missouri. 

"Second.  The  trustee  shall  from  time  to  time 
pay  over  to  the  party  of  the  first  p<ut  on  his 
written  order  or  receipt  the  net  income  of  the 
trust  estate." 

Third  and  Fourth.  The  trustee  was  empow- 
ered to  manage  and  control  the  vtoperty,  in- 
vest and  reinvest  and  sell  the  real  estate,  and 
otherwise  manage  the  fund  in  tiieir  discretion. 

"Fifth.  The  trustees  are  not  to  exceed  the  pay- 
ments out  of  the  trust  estate  to  the  beneficiary 
above  authorized,  in  whatever  form  the  estate 
may  be,  except  in  case  of  extremity  of  the  bene- 
ficiaries, or  if  by  misfortune  or  unavoidable  ac- 
cident the  value  of  the  trust  estate  shall  become 
greatly  diminished  and  imperioxu  necessity  af- 
fecting the  then  beneficiary  or  the  family  of  the 
beneficiary  should,  in  the  jndgmtttt  of  the  tnu- 
tees,  render  it  proper  to  use  additional  amounts 
out  of  the  tmst  estate.  *  *  *  As  to  what  is 
each  extremity  or  imperious  necessity  and  what 
amount  of  the  principal  is  necessary  to  l>e  used, 
the  trustees  shall  exercise  tiieir  best  discretion, 
and  their  decision  shall  be  absolute  and  con- 
clusive." 

Sixth,  mie  beneficiary  was  prohibited  from 
anticipating  payments  to  become  due,  and  a1! 
transfers,  assignments,  pledges,  and  mortgagw 
by  him  were  declared  to  be  void  and  of  no  ef- 
fect, and  neither  the  principal  nor  the  lnc(Hii<> 
of  the  estate  should  be  subject  to  any  debt  « 
liabUlty  of  his. 
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Tbe  several  plalntlffa  and  Intervening  pe- 
titioners held  Judgm^its. against  the  defend- 
ant Bell,  some  of  them  for  debts  which  ac- 
crued prior  to  the  execution  of  the  trust  deed, 
and  some  for  debts  which  were  Incurred 
subsequent  to  Its  execution.  On  all  of  them 
executions  had  been  Issued  and  returned 
nulla  bona. 

The  defendants  Christian  P.  Bell  and  Ha- 
lel  W.  Bell,  his  wife,  filed  a  separate  an- 
swer admitting  the  allegations  of  the  peti- 
tion as  to  the  existence  of  the  plaintiffs' 
judgments,  the  execntlon  of  a  trust  agree- 
ment, and  alleging  that  at  the  time  of  its 
eiecutlon  Gbrhrtlan  P.  Bdl  was  suffering 
from  physical  sldcness  and  In  great  dis- 
tress of  mind,  was  In  fear  of  contracting 
serious  illness  which  would  disable  him  from 
attention  to  business,  and  that  he  did  not 
execute  tbe  instrument  with  intention  of  de- 
frauding his  creditors',  that  the  instrument 
had  served  the  puriKise  for  which  It  was 
executed;  and  that  these  defendants  did  not 
desire  that  the  trnst  should  longer  continue 
In  force  and  effect  This  separate  answer 
further  alleged  that  Christian  P.  Bell,  in 
Norember,  1915,  assigned  to  his  wife  one- 
hiilf  the  income  arising  from  the  trost  es- 
tate, it  prayed  that  the  trust  be  dissolved 
uid  terminated,  and  out  of  the  corpus  of 
tbe  estate  the  plaintifFs  be  paid  their  debts 
and  the  remainder  divided  between  the  de- 
feudants  Christian  P.  Bell  and  his  wife. 

Tbe  Mississippi  Valley  Tmst  Company  fil- 
ed a  separate  answer,  in  which  it  asserted 
the  validity  of  the  trust  agreement,  set  out 
the  amounts  the  trustee  had  received  from 
the  estate  of  Peper,  and  denied  that  the  in- 
itnunent  was  executed  for  the  sole  and  sepa- 
rate use  of  Christian  P.  Bell,  but  that  his 
teirs  at  law  were  contingent  beneficiaries 
in  the  fnnd.  The  answer  then  denied  all 
labOlty  and  prayed  to  have  the  bill  dis- 
nissed. 

Both  real  estate  and  personal  property 
irere  included  In  the  tmst. 

Evidence  was  offered  by  tbe  plalntlfls  to 
ihow  that  Christian  P.  Bell  was  capable  of 
nanaging  his  own  affairs.  It  was  shown 
'orther  that  the  trustee  had  received  at  the 
Ime  of  the  trial  from  the  estate  of  Fred- 
ttlek  C.  Peper  something  more  than  910,000, 
lad  paid  to  Christian  P.  Bell  and  his  wife, 
lesides  the  Income,  out  of  the  corpus  of  the 
iroperty  "on  account  of  extreme  necessity," 
be  sum  of  900i.28,  and  that  as  to  part  of 
his  sum,  at  least,  the  trnstee  made  no  In- 
'estlgation  as  to  the  extent  of  the  necessity, 
>nt  toolc  the  word  of  Bell  and  his  wife  for  It 

1.  No  objection  is  made  to  the  form  of  the 
lecree.  though  it  is  apparently  not  in  strict 
iccord  with  the  prayer  of  the  petition, 
rhlch  seeks  to  set  aside  and  annnl  the  trust 
tgreement  for  fraud  as  against  the  credl- 
ors.  The  only  qnestlon  to  be  determined  Is 
rbether  this  trust  agreement  has  any  valid- 


ity as  against  the  attack  made  upon  it  by 
these  Judgment  creditors. 

Under  section  2880,  R.  S.  1900.  in  the  ar- 
ticle relating  to  frandulent  conveyances, 
every  deed  of  gUt  or  conveyance  of  goods 
and  chattels  In  trust  to  tbe  use  of  the  person 
«o  making  such  deed  of  gift  or  conveyance  is 
declared  to  be  null  and  void  as  against 
creditors  existing  and  subsequent.  While 
this  statute  mentions  only  personal  prop- 
erty, tbe  principle  announced  applies  to 
real  estate  as  well.  1  Moore  on  Fraudulent 
Conveyances,  p.  417,  f  2,  p.  422,  {  4;  Mcll- 
valne  v.  Smith  et  al.,  42  Mo.  45,  loc.  dt.  58, 
68,  97  Am.  Dec.  295;  Donovan  v.  Dunning, 
69  Mo.  436,  loc.  dt  441,  442. 

[1-S]  It  is  true  that  the  doctrine  of  spend- 
thrift trust  prevails  In  tUs  state;  but  a 
si)endthrift  trust  cannot  be  created  by  one 
who  Is  sul  Juris,  for  lils  own  benefit.  The 
right  of  disposition  permits  any  person  to 
•give  property  to .  another  upon  such  condi- 
tions and  restrictions  as  be  pleases.  The 
creditors  of  the  beneficiary  of  a  trust  have 
no  right  to  complain  of  a  gift  to  the  bene- 
ficiary which  restricts  the  use  In  such  man- 
ner that  they  cannot  reach  it.  The  creditors 
of  the  donor  only  are  concerned.  This  is 
tbe  foundation  of  the  right  to  create  a  spend- 
thrift trust  But  it  is  different  when  the 
debtor  himself  attempts  to  create  a  trust 
In  his  own  favor  In  his  own  property.  He 
cannot  settle  property  in  that  manner  and 
provide  conditions  against  its  being  subject 
to  the  payment  of  his  own  debts,  even  though 
he  provides  for  a  contingent  remainder  In 
third  persons.  Mackason's  Appeal,  42  Pa. 
330,  loc.  dt  337-339,  82  Am.  Dec.  617;  No- 
lan V.  Nolan,  218  Pa.  135,  loc  dt  140,  67 
AU.  52.  12  L.  R.  A.  (N.  S.)  369;  Bank  v.  Wat- 
kins,  126  Tenn.  453,  150  S.  W.  96;  Sargent 
et  al.  ▼.  Bnrdett,  96  Qa.  Ill,  22  S.  E.  667; 
Ward  V.  Marie,  73  N.  J.  Eq.  510,  loc.  dt 
520,  68  Atl.  1084. 

[4]  Besides  the  fact  that  Bell  created  tbe 
trust  In  his  own  favor,  there  are  certain 
requisites  for  a  spendthrift  trust  which  It 
lacked.  This  court  has  defined  what  is  nec^ 
essary  to  create  a  spendthrift  trust  Kess- 
ner  v.  Phillips,  189  Mo.  loa  cit  624,  88  S.  W. 
68,  107  Am.  St.  Rep.  368,  8  Ann.  Cas.  1005. 
The  cestui  que  trust,  as  said  there  among 
other  things,  "must  take  no  estate  what- 
ever, have  nothing  to  alienate,  have  no  right 
to  possession,  have  no  beneficial  Interest  In 
the  land  but  only  a  qualified  right  to  sup- 
port, and  an  equitable  interest  only  In  the 
Income." 

Appellant  calls  attention  to  the  first  dause 
of  the  trust  agreement,  where  It  provides 
that,  in  case  of  the  death  of  the  benefldary 
leaving  no  will,  the  trust  estate  would  go  to 
his  "heirs  at  law,"  assuming  they  are  the 
words  of  purchase  and  not  of  limitation 
(section  2874,  R.  S.  1909),  and  that,  in  the 
event  of  tbe  death  of  Bell  before  the  explra- 
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tloD  of  five  years  without  learlng  a  wIII, 
his  heirs  -would  acquire  tittle  by  virtue  of 
the  trust  agreement  and  not  by  virtue  of 
descent  from  him.  They  argue  that  here  ia 
a  contingent  Interest,  not  to  the  use  of 
grantor  but  in  third  persons,  which  the  trus- 
tee must  protect,  a  provision  which  makea 
the  trust  agreement  proof  against  the  as- 
saults of  creditors  except  for  actual  fraud. 
In  the  case  of  Ward  v.  Marie,  supra,  the 
conveyance  provided  that  a  certain  gross 
sum  should  be  paid  to  the  grantor  within 
six  months,  and  that  a  certain  amount 
should  be  i>ald  to  him  monthly  and  an  equal 
amount  to  his  wife,  during  his  life,  and  on 
his  death  the  balance  should  be  paid  as 
the  grantor  might  by  his  last  will  direct, 
and,  if  he  failed  to  direct  by  will,  then  a 
certain  amount  was  to  be  paid  to  his  wife 
during  her  life,  and  on  the  death  of  both 
Marie  and  his  wife  the  balance  was  to  be 
paid  to  his  childroi.  The  court  held  that 
it  was  a  conveyance  for  the  use  of  the  gran- 
tor, and  said  (73  N.  J.  Bq.  loc.  dt  520,  68 
Atl.  1088): 

"The  remainder  over  in  default  of  appoint- 
ment (by  the  will)  does  not,  in  my  opinion,  alter 
the  plain  diaracter  of  such  a  settlemeoL  The 
whole  estate  is  made  subject  to  the  'use'  of 
the  person  creating  the  tnut" 

And  further: 

"AH  that  he  leaves  he  may,  if  he  sees  fit,  dis- 
pose of  by  his  will  precisely  as  if  his  conveyance 
in  trust  had  never  been  made.  The  mere  fact 
tliat  after  the  making  of  the  trust  he  cannot 
immediately  subject  the  entire  estate  to  his  use 
does  not,  in  my  opinion,  affect  the  character 
of  the  conveyance." 

The  case  of  Nolan  v.  Kolan,  218  Pa.  loc. 
dt  140,  67  Aa  64,  12  U  S.  A.  (N.  S.)  369, 
holds: 

"A  persMi  Bui  juris  cannot  as  against  credi- 
tors, either  prior  or  sobseqnent,  settle  his  prop- 
erty in  trust  for  ills  own  use  for  life  and  over 
to  Ills  appointees  by  will,  and  in  default  of 
such  appoiutmoit  to  the  uae  of  his  lawful  heirs 
in  fee." 

In  the  Tennessee  case.  Bank  v.  Watkins, 
126  Tenn.  453,  150  S.  W.  96,  there  was  a 
trust  agreement  reserving  to  the  grantor  the 
net  income  for  his  life  with  directions  to 
the  trustee  to  convey  to  his  daughter  at  his 
death,  with  the  further  provision  that  if  the 
daughter  should  die  in  the  lifetime  of  the 
grantor  the  trustee  should  reconvey  the 
property  to  bim.  The  court  said  (126  Tenn. 
loc.  dt  457,  458,  150  S.  W.  97) : 

"l%iB  particular  dass  of  spendthrift  trusts 
has  ev<Aed  an  expression  of  opinion  from  the 
courts  of  last  resort  of  the  various  states  where 
the  doctrine  of  spendthrift  trusts  is  recognized, 
whldi  seems  to  be  unanimous;  and,  in  all  of 
them  which  have  fallen  under  our  observation, 
a  deed  executed  by  the  donor  to  a  trustee  to  se- 
cure to  himself  the  benefits  of  the  property  con- 


veyed ia  absolutely  void  as  against  both  ei- 
isdng  and  subsequent  creditora." 

It  woa  not  shown  that  Bell  liad  any  chil- 
dren, or  tliat  there  was  any  one  answerlog 
the  description  of  "his  heirs"  in  case  be 
should  die.  Tliis  contingent  estate,  if  it 
may  be  so  construed,  depends  upon  several 
oontingendes :  The  contingency  that  he  die 
within  five  years;  ttie  ctmtingency  that  he 
leave  no  will;  and  the  contingency  that  be 
have  heirs  capable  of  talcing.  In  case  o( 
his  death  without  a  will,  the  property  would 
go  to  his  heirs  precisely  as  If  no  trust  had 
been  created;  tliat  is,  the  trust  would  termi- 
nate at  the  end  of  five  years,  or  sooner  lo 
the  case  of  his  death.  He  retained  control 
of  the  contingency  by  which  tlie  title  mig&t 
vest  by  pordiase  in  his  betrs.  The  restrain- 
ing barrier  set  to  prevent  assault  upon  the 
corpus  of  the  estate  contained  an  elastic 
panel  euphemisticaUy  designated  as  "im- 
perious necessity,"  wldch  liad  already  yield- 
ed under  pressure  so  as  to  permit  the  escape 
of  something  near  10  per  cent  of  tbe  amount 
in  the  trustee's  liands. 

Appellants  dte  in  support  of  their  pos^ 
tion  the  case  of  McIIvaine  v.  Smith,  42  Ma 
45,  and  argue  with  great  force  and  ingenu- 
ity that  the  rule  announced  there,  when  ap- 
pUed   to   the  present   case,   would   support 
appellants'  interpretation  of  tbe  InstrumeLt 
under  consideration.    In  tliat  case  one  Thom- 
as Floyd  Smith  conveyed  certain  propertr 
to  a  trustee,  providing  in  the  instrument 
that  the  trustee  might  control  the  same  and 
pay  the  rents  and  profits   to  the   grantor 
Smith  during  his  life,  ftnd  on  his  death  it 
should  be  paid  to  liis  dilld  or  children  or 
their  descendants  as  said  Smith  might  b;l 
writing  in  the  nature  of  a  will  direct,  and, 
if  he  should  die  without  sndi  dlrectlMUi, 
then  such  property  should  be  paid  over  to  I 
his  child  or  children  or  their  descendants, 
in  the  same  proportion  as  they  would  take 
If  the  property  should  descend  to  tbem.    Thel 
conveyance  is  very  similar  to  the  one  under 
consideration  in  this  case,  except  that  tlie 
trust  was  to  continue  during  the  life  of  the 
grantor  and  the  contlngoit  estate  was  morsj 
definitely  fixed.     A  suit  was  brought  and 
judgment  obtained  against  Thomas  F.  Smith.1 
the  property  levied  on,  sold,  and  purcfaasedi 
by  McIIvaine,  the  judgment  creditor.     Moj 
Ilvaine,  daiming  that  he  had  acquired  all 
the  right  and  equitable  interest  of  Smith  ia 
tbe  property,  brought  a  proceeding  againa 
Smith  and  Qaresche,  the  trustee,   praylo) 
the  court  that  he  might  be  subrogated  to  th 
rights  of  Smith  during  the   remainder  o 
Smith's  life  and  tliat  the  trustee  be  orderH 
to  pay  to  plaintiff  tbe  income  arising  froi 
the  property  during  that  time.    A  demurre 
to  the  petition  was  sustained,  and  the  Jud| 
ment  affirmed  by  this  court  on  the  groun 
that  Smith's  Interest  in  the  property  wa 
not  subject  to  levy  and  sale  under  execu 
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Uon  and  Uie  plaiatUt  •oqolred  notfalng  by 
the  purcbaae. 

[5]  This  coart  In  dlscimbiK  tbe  matter 
pointed  ont  that  Vbe  grant  was  to  the  gran- 
tor's use,  and  by  a  proper  proceeding  In  eq- 
uity the  plaintiff  conld  anbject  the  Income 
to  the  payment  of  his  debL  Appellants  here 
assert  that,  while  the  application  of  a  prop- 
er remedy  would  reach  the  income,  the 
rents  and  profits,  it  would  not  reach  the 
corpus  of  the  estate.  They  apply  that  con- 
doslMi  to  the  present  case  and  argae  that 
tbe  plaintiffs  have  mistaken  tb^  remedy  by 
proceeding  to  subject  the  corpus  of  the  fond 
to  the  iMiyment  of  their  Judgments,  instead 
of  seeking  only  to  have  tbe  income  subject- 
ed to  tliat  purpose.  Counscd  have  mistaken 
the  nature,  purpose,  and  effect  of  tbe  opin- 
l<ni  in  the  Smith  CSase.  The  prayer  for  re- 
lief in  that  case  did  not  sedc  to  readi  the 
corpus  of  tbe  fund,  but  only  sought  to  reach 
the  Income  during  the  life  of  Smith,  and  tbe 
court  bad  no  occasion  to  mention  the  corpus 
Id  pointing  out  the  proper  method  to  pursue. 

But  tbe  feature  which  distinguishes  that 
case- from  tbe  one  at  bar  is  apparent  in  tbe 
nature  of  tbe  proceeding.  There  was  no  al- 
legatioD  of  fraud,  and  tbe  validity  of  the 
deed  was  admitted.  42  Mo.  loc  cit  64.  The 
plaintiff  claimed  only  as  tbe  purchaser  of 
Smith's  Interest  under  execution.  Tbe  only 
question  was  whether,  admitting  tbe  deed 
to  be  perfectly  valid.  Smith  had  such  an  in- 
terest In  the  property  as  would  be  subject 
to  levy  and  sale.  The  court  held  he  had 
not.  Tbe  court  sasrs  (42  Mo.  loc.  cit  66)  that 
Smith  bad  no  sMsin  or  possession  of  the 
land,  nor  power  to  dispose  of  tbe  same,  col- 
lect the  roits,  or  enforce  conveyance  from 
the  trustee  to  himself,  and  that  therefore 
he  had  no  estate  which  could  be  levied  upon 
and  sold  under  execution  as  the  law  was  at 
that  tinoe. 

Tbe  court  then  Indicated  that,  U  the  pro- 
ceeding was  ui)on  tbe  theory  that  the  deed 
was  void,  a  different  result  would  be  reach- 
ed and  a  different  principle  applied,  and 
mid: 

"Here  is  an  attempt  of  a  man,  apparently,  to 
tie  np  his  own  property  under  a  trust  in  such 
manner  that  hlmaelf,  as  owner,  may  be  enabled 
to  enjoy  the  income  and  let  his  creditors  at  de- 
fiance. This  Is  a  thing  which  the  law  does  not 
allow.  A  man  cannot  own  property  or  money 
and  not  own  it  at  the  same  time.  Whatever 
might  be  said  of  the  justice  or  honesty  of  the 
thing  in  point  of  morals,  it  is  enough  that  audi 
an  arrangement  Is  in  contravention  of  the  rules 
of  law  and  equity.    He  cannot  be  permitted  to 


have  the  beneficial  enjoyment  of  an  Income  of 
this  nature,  beyond  the  reach  of  his  honest 
debts."    42  Ma  68. 

There  Is  no  suggestion  that  the  corpus 
could  not  be  reached,  but  an  intimation  fur- 
ther on  in  the  opinion  that  it  could;  for,  aft-, 
er  suggesting  that  tbe  proper  remedy  was 
a  bill  In  equity  to  reach  the  rents  and  prof- 
its, it  says  (42  Mo.  p.  68) : 

"Tbere  woold  probably  be  no  occasion  to  take 
tbe  property  out  of  the  hands  of  tbe  trustee" — 
indicatijag  Uiat,  if  there  was  occasion  for  such 
proceeding,  it  might  be  doae. 

That  same  instrument  has  come  for  con- 
sideration before  this  court  on  more  than 
one  occasion  and  has  never  received  the  in- 
terpretation claimed  for  it  by  ai^ellants. 
One  Lackland  obtained  judgment  against 
Smith  and  sought  to  reach  the  property  by 
garnishment  of  the  trustee.  His  case  is  re- 
ported in  66  Mo.  267,  Lackland  r.  Oaresche. 
Tbe  court  held  that  it  could  not  be  readied 
by  garnishment 

But  tbe  opinion  closes  with  this  signifi- 
cant  statanent : 

"What  we  decide  is  that,  if  this  trust  was  not 
fraudulent  as  to  the  creditors  of  Smith,  the 
plaintiff  has  mistaken  his  remedy."  (The  italics 
are  onra) 

This  court  in  tbe  case  of  Lampert  t.  Hay- 
del,  96  Mo.  loa  dt  444,  9  S.  W.  780,  2  L.  a 
A.  113,  9  Am.  St  Rep.  368,  referred  to  the 
Mcllvaine  Case  as: 

"A  case  where  a  man  attempted  to  place  prop- 
er^, its  rents  and  pro6t8,  in  the  hands  of  a 
trustee,  so  that  neither  could  be  reached  by  his 
creditors:  a  case  where  'the  beneficiary  himtelf 
toM  the  donor.'  And  it  was  held  this  could  not 
be  done."    (The  italics  are  tbe  coarf  a.) 

Judge  Sherwood  in  writing  that  opinion 
evidently  made  no  distinctlou  between  tbe 
corpus  of  tbe  pr(^)erty  and  ttie  rents  and 
profits,  but  understood  the  court  In  tbe  Mc- 
llvaine Case  to  bold  that  the  trust  was 
wholly  for  the  benefit  of  the  donor  himself. 

The  trust  agreement  in  tliis  case  was 
clearly  to  use  of  the  grantor  and  subject  to 
annulment  by  a  proper  proceeding  in  eq- 
uity, which  is  the  proceeding  in  this  case^ 

The  Judgmmt  is  afllrmed. 

PER  CURIAM.  The  foregoing  opinion  by 
WHITE,  C  is  adopted  as  tbe  opinion  of 
the  court 

All  the  Judges  concur. 
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REGAN  T.  DICKMANN,  Sheriff.    (No.  1M99.) 

(Supreme  Oonrt  of  Missoari,  DiTision  No.  2. 
Dee.  23, 19ia) 

1.  Pleaoino  «s>360(4)— Monoir  to  Sibikb- 
Effect. 

Where  plaintiff  moTed  to  strike  defendant's 
answer,  as  immaterial,  because  the  statute  un- 
der which  the  defense  was  made  was  unconsti- 
tational,  and  refused  to  plead  further  after  mo- 
tion denied,  judgment  being  rendered  on  the 
pleadings,  held  that  the  motion  must  be  con- 
strued as  admitting  the  truth  of  all  matters 
contained  in  the  answer  which  were  well 
pleaded. 

2.  CONBTITDTIOWAL  Law  «=s>43(2)— CowBTmj- 
TIONAUTT  or  STATOT*  —  RlGHT  TO  QOXS- 
TIOW. 

Where  plaintiff,  under  Act  Bfarch  8,  18S6 
(Laws  18B^-55,  p.  494),  claimed  property  seis- 
ed by  the  sheriff  of  the  city  of  St.  Louis  on  ex- 
ecution against  a  third  person,  plaintiff  cannot, 
her  claim  having  been  denied,  question  the  va- 
lidtty  of  the  statute  in  a  replevin  action  against 
the  sheriff. 

3.  CouBTB  «=993(2)  —  Stake  DKOisifr— Vaud- 

ITT  OF  STATTm:. 

Where  a  statute  relating  to  claims  on  exe- 
cution had  been  upheld  for  over  40  years,  so 
as  to  become  practically  a  rule  of  property,  it 
should  not  be  held  unconstitutional,  save  for 
some  strong  and  compelling  reason. 

4.  STATDTxa  4=398(9)  — Vauditt  — Special 
Lkoislatioh. 

Act  Blarch  3,  1856  (Laws  1864-06,  p.  464), 
relating  to  the  duty  of  the  sheriff,  and  marshal 
in  relation  to  execution  and  attachment,  which 
was  originally  applicable  to  St.  Louis  county 
and  extended  to  St.  Louis  city  held  valid,  and 
not  open  to  attacli  as  special  and  local  legisla- 
tion. 

Appeal  from  St  Louis  Circuit  (3ourt; 
James  E.  Wlttirow,  Judge. 

Replevin  by  Mrs.  L.  A.  Regan  against  Jo- 
seph F.  Dickmann,  Sheriff.  From  a  Judg- 
ment for  defendant,  plaintiff  appeals.  Af- 
firmed. 

J.  Sydney  Salkey  and  Safford  &  Marsalek, 
all  of  St.  Louis,  for  appellant 

Davis  Biggs  and  Wilkins  Jones,  botb  of  St 
Louis,  for  respondent 

PARIS,  J.  Plaintiff  brought  repievte  for 
an  automobile.  Defendant  the  then  sheriff  of 
the  city  of  St  Louis,  answered  (a)  by  general 
denial  and  (b)  by  a  special  plea  that  he  took 
and  held  the  property  described  in  the  action 
of  replevin,  as  the  property  of  L.  D.  Barrere 
and  his  wife  under  and  by  virtue  of  an  exe- 
cution in  favor  of  the  Le  Grand  Jones  Im- 
provement Company  and  against  said  Bar- 
reres.  This  special  plea  in  defendant's  an- 
swer is  important,  and  in  full,  formal  parts 
omitted,  read  thus: 


"Defendant  for  farther  answer  to  plaintilTi 
petition,  states  that  on  or  about  March  31, 
1914,  the  Le  Grand  Jones  Improvement  (^m- 
pany  obtainad  judgment  against  L.  D.  Barrere 
and  Mrs.  L.  D.  Barrere  in  the  Ninth  district 
justice  of  the  peace  court  in  the  city  of  St 
Louis,  Mo.;  that  a  transcript  of  said  judgment, 
being  numbered  19299,  was  filed  in  the  dreuit 
court  of  the  dty  of  St.  Louis,  Mo.,  on  or  about 
AprU  7,  1914. 

"Defendant  farther  states  that  a  writ  of  ex- 
ecution was  issued  from  the  clerk's  oSce  of  the 
circuit  court  dty  of  Bt  Louis,  being  numbered 
7,  being  returnable  to  the  October  term,  1914, 
of  said  court,  in  favor  of  Le  Grand  Jones  Im- 
provement Company  and  against  L.  D.  Barrere 
and  Mrs.  L.  D.  Barrere,  and  directed  to  the 
sheriff  of  the  dty  of  St.  Louis,  and  was  deliver- 
ed to  Joseph  F.  Dickmann,  as  such  sheriff,  to  be 
executed  by  him,  and  the  said  Joseph  F.  Dick- 
mann, sheriff,  executed  said  writ  at  the  request 
of  said  Le  Grand  Jones  Improvement  Company, 
by  taking  as  the  proper^  of  the  said  L.  D.  Bar- 
rere and  Mrs.  L.  D.  Barrere  one  &ve-passenger 
Chalmers  Detroit  touring  automobile. 

"Plaintiff,  Mrs.  L.  A.  Regan,  claimed  all  of 
said  property  according  to  the  third  section  of 
the  act  of  the  General  Assembly  of  the  state  of 
Missouri,  entitled  'An  act  concerning  the  duties 
of  the  sheriff  and  maAhal  in  the  county  of  St 
Louis  in  relation  to  the  levy  and  sale  of  sndi 
property,  under  execution  or  attachment  •« 
may  be  daimed  by  third  persons,'  approved 
March  3, 1855,  and  in  the  manner  therein  men- 
tioned, being  now  applicable  to  the  dty  of  St. 
Louis,  Mo. 

"Whereupon  said  Joseph  F.  Dickmann,  sheriif 
of  the  city  of  St  Louis,  demanded  of  the  L« 
Grand  Jones  Improvement  Company  an  indem- 
nification bond  with  good  and  suffident  sureties, 
in  the  amount  of  $1,000,  being  double  the 
amount  of  the  value  of  the  property  named  in 
claimant's  affidavit,  which  bond  said  Le  Grand 
Jones  Improvement  Company  furnished." 

Upon  the  coming  In  of  defendantfs  answer, 
plaintiff  filed  her  motion  to  strike  tberefrom 
the  above  a|>eclal  plea.  This  motion  is  im- 
t)ortant  and,  caption  and  Other  formal  parts 
omitted,  It  reads  thus: 

"Comes  now  the  plaintiff  above  named,  and 
moves  the  court  to  strike  from  defendant's  an- 
swer herein  filed  all  the  matter  contained  in 
paragraphs  1,  2,  3,  and  4  thereof,  beginnini; 
with  the  words,  'Defendant,  for  further  answer 
to  plaintiff's  petition,  states,'  and  ending  ?rith 
the  words,  "which  bond  said  Le  Grand  Jones 
Improvement  Company  furnished,'  and  for 
grounds  of  tills  motion  plaintiff  states  tliat  the 
facts  stated  in  said  paragraphs  are  immaterial 
and  irrelevant  and  ftdl  to  constitute  any  defense 
to  the  cause  of  action  set  out  in  plaintiff's  pe-  : 
tition.  I 

"That  the  act  entitied  'An  act  concerning  the 
duties  of  the  sheriff  and  marshal  in  the  county  I 
of  St  Louis  in  relation  to  the  levy  and  sal<>' 
of  such  property,  under  execution  or  attach-  I 
ment,  as  may  be  daimed  by  third  parties,'  ai>-  | 
proved  March   3,   1855,  and   the  amendments 
thereof,  is  unconstitutional  and  void,  for  the 
reason  that  said  act  is  a  special  and  local  Utr 
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prohibited  by  article  4,  aeetton  63,  paragraphB 
17  and  32  of  the  Conatitution  of  Misaouri. 

"That  all  the  acts  and  facts  set  out  in  said 
answer  and  done  under  and  by  virtue  of  said 
act  of  March  3,  1856,  and  the  amendments 
thereof,  are  null  and  void  and  of  no  effect,  and 
constitute  no  defense  to  this  action." 

The  court  overruled  plalntlirs  motion  to 
strike  out  Plalntlfl  refused  to  plead  fur- 
ther, and  the  defendant  tbereuiton  filed  his 
motioa  for  Judgment  upon  the  pleadings, 
which  was  sustained,  and  Judgment  was  ren- 
dered for  defendant  for  $500,  pursuant  to 
stipulation  filed  that  the  Judgment  should  lu 
auy '  event  be  limited  to  that  sum.  '  Plaintiff 
after  the  conventional  way  has  brought  the 
ease  up  to  us  upon  the  constitutional  ques- 
tion raised  in  her  motion  to  strllce  out  and 
discussed  in  the  opinion. 

[1,2]  I.  It  is  fundamental  that  the  ulti- 
mate effect  of  the  motion  of  plaintiff  to 
strike  out  part  of  defendant's  answer,  cou- 
pled with  the  ruling  thereon  of  the  trial 
court,  plalntlfTs  subsequent  refusal  to  plead 
further,  and  the  court's  Judgment  upon  the 
pleadings,  is  to  admit,  for  the  purposes  of 
this  appeal,  the  truth  of  all  matters  contain- 
ed in  the  answer  which  were  well  pleaded. 
Therefore  it  stands  as  admitted  by  plaintiff 
that  her  third  party  claim  to  the  property  lev- 
ied on  was  made  under  and  pursuant  to  the 
provisions  of  the  special  act  of  1855,  entitled 
"An  act  concerning  the  duties  of  sheriff  and 
marshal  In  the  county  of  St.  Louis,  in  relation 
to  the  levy  and  sale  of  such-  property  under 
execution  or  attachment,  as  may  be  claimed 
by  third  persons."    Laws  1854-55,  p.  464. 

After  having  made  her  claim  under  the 
above  act,  and  after  the  sheriff  had  com- 
pelled  the  execution  creditor  to  make  and 
file  a  good  and  sufBcient  bond  of  indemnifica- 
tion thereunder,  plaintiff  is  here  complaining 
that  the  act  she  Invoked,  in  her  effort  to  get 
possession  of  the  property  seized  under  the 
execution,  is  unconstitutional.  Having  her- 
self seen  fit  to  rely  upon  this  act,  she  is  not 
in  a  position  to  question  its  constitutional 
-validity,  when  defendant  himself,  following 
her  lend  in  this  behalf,  himself  relies  upon 
it.  It  is  well-nigh  elementary  that  a  party 
may  not  use  a  statute  as  a  weapon  of  offense 
and  then  object  to  the  constitutional  validi- 
ty of  the  selfsame  statute  when  it  is  used  in 
defense,  or  In  n  counter  offensive.  Orthweln 
T.  Insurance  Co.,  261  Mo.  660,  170  S.  W.  885 ; 
St.  Louis  V.  Railroad,  248  Mo.  10,  154  S.  W. 
55;    12  0.  J.  769. 

[3, 41  n.  Another  contention  is  bottomed 
upon  the  action  of  the  trial  court  in  render- 
ing Judgment  against  plaintiff  upon  her  re> 
fusal  to  plead  further.  It  is  obvious  that 
the  learned  court  nisi  was  of  the  opinion 
tliat,  since  plaintiff  had  seen  fit  to  make 
claim  In  statutory  form  for  this  property 
(Laws  1854-56,  p.  464  et  seq.),   such  claim 


constituted  an  Section  of  remedies.  Dodd 
V.  Thomas,  6»  Mo.  364.  But  whUe  it  is  con- 
ceded by  plaintiff  that  ^^hla  court  held  in  the 
case  of  Dodd  v.  Thomas,  supra,  that  replevin 
would  not  Ue  against  a  sheriff  when  the 
plaintiff  in  such  replevin  action  had  thereto- 
fore elected  to  proceed  under  the  special 
act  of  1856  (Laws  1864-56,  p.  464  et  seq.),  we 
are  strongly  urged  to  overrule  the  Dodd  Case 
for  that  it  is  said  to  be  contrary  in  principle 
to  numerous  other  cases  decided  by  this 
court.  We  have  carefully  examined  the  cas- 
es urged  upon  our  attention  and  are  of  the 
opinion  that  all  of  them  may  be  distinguish- 
ed from  Dodd  v.  Thomas,  supra.  The  latter 
case  was  decided  nearly  40  years  ago.  It  has 
been  both  uniformly  followed  and  often  cit- 
ed by  the  Courts  of  Appeals  without  question 
throughoat  all  these  years.  Ferguson  y. 
Comfort,  194  Mo.  App.  423,  184  S.  W.  1192 ; 
State,  to  Use,  v.  Smit,  20  Mo.  App.  loc.  dt. 
66 ;  Elchehnan  v.  Weiss,  7  Ma  App.  87 ;  Eessu 
V.  WUson,  130  Mo.  App.  1,  119  S.  W.  508; 
Palmer  v.  Shenkel,  60  Mo.  App.  571;  Tal- 
bot V.  Magee,  69  Mo.  App.  347.  It  ought  not 
to  be  overruled  now  unless  for  some  strong 
and  compelling  reason.  For  it  is  obvious 
that  it  has,  in  a  manner  of  iq)ealdng,  become 
a  rule  of  proi>erty.  Nor  does  it  stand  alone 
in  holding  that  one  electing  to  proceed  under 
the  special  SherUTs  and  Marshal's  Act  (Laws 
1864-66,  p.  464  et  seq.)  may  not  afterwards 
maintain  r^levln  against  the  officer  who, 
following  the  lead  of  a  plaintiff,  procures  an 
indemnifying  bond  to  be  given  by  the  execu- 
tion creditor,  pursuant  to  the  provisions  of 
said  act  See  Railroad  v.  Costello,  80  Mo. 
124 ;  Bradley  y.  Holloway,  28  Mo.  160;  State, 
to  Use,  v.  Watson,  80  Mo.  122.  It  is  to  be 
noted  that  the  same  learned  Judge  who  wrote 
Belkin  v.  Hill,  63  Mo.  492  (which  latter  case 
is  chiefly  relied  on  by  plaintiff  here),  also 
wrote  the  case  of  IRaUroad  v.  Costello,  Supra. 
We  think  this  contention  of  plaintiff  should 
be  disallowed,  and  the  Judgment  affirmed, 
upon  the  authority  of  Dodd  y.  Tbaaum,  su- 
pra. Let  it  be  so  ordered. 
All  concur. 


'     STATO  y.  JONES.    (No.  21052.) 

(Supreme  0»art  of  Missouri,  Division  No.  2. 
Dec.  23,  191&) 

1.  Cbiminai.  LA.W  ^=3829(1)— Rkqcestid  In- 

STBCCTIONB. 

It  was  not  error  to  refuse  to  grant  instruc- 
tions fully  covered  by  instructions  given. 

2.  Criminai,  Law  «s»1036(8)— "OOnditot  of 

SPECTATOBS"— NECESSITT    fob    EiXCEPnOIT. 

Act  of  wife  of  deceased  at  the  trial  of  a  hom- 
icide case  in  drawing  a  pistol  and  wounding  de- 
fendant was  "conduct  of  spectators,"  and  can- 
not be  reviewed,  where  no  effort  was  made  to 
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preserve  and  present  the  matter  for  review  by 
bill  o{  exceptions,  nor  until  it  waa  set  up  in 
motion  for  new  trial. 

,     Aiq;)eal    from    Criminal    Conrt,    Jacksiw 
County;   Ralpb  S.  Latsbaw,  Judge. 

William  David  Jones  waa  convicted  of 
murder  in  the  second  degree,  and  be  appeals. 
Affirmed. 

P.  D.  Clear,  of  Kansas  City,  for  appellant. 

Frank  W.  McAllister,  Atty.  Gen.,  and 
George  V.  Berry,  Sp.  Asst  Atty.  Gen.,  for 
the  State. 

WALKER,  P.  J.  The  appelant  was  diarg^ 
ed  by  information  iii  the  criminal  court  of 
JacksMi  county  with  murder  in  the  first  de- 
gree, with  having  shot  and  killed  one  Arthur 
Dorsett,  a  police  officer,  August  6,  1917.  Up- 
on a  trial  he  was  found  guilty  of  murder  in 
the  second  degree,  and  aeatenced  to  60  years' 
imprisonment  in  the  penitentiary,  from 
which  Judgment  he  appeals. 

Several  police  officers,  of  which  the  de- 
ceased was  one,  went  to  where  the  appellant, 
a  negro,  was  boarding,  in  Kansas  Olty,  to 
get  a  dog,  which  it  was  claimed  appellant 
was  Improperly  refusing  to  surrender  toi  the 
owner.  When  the  officers  entered  the  house 
where  the  appellant  resided  and  demanded 
the  surrender  to  them  of  the  dog,  or  that  ai>- 
pellant  accompany  them  to  the  police  station, 
be  ostoislbly  expressed  a  willingness  to  com- 
ply with  their  request  by  saying:  "Wait  un- 
til I  go  into  the  adjoining  room  and  get  my 
coat  and  hat."  He  returned  at  ooce  from 
the  room  with  a  pistol  in  his  hand,  and  fired 
at  the  officers.  After  shooting  Officer  Doi^ 
sett  twice^  he  shot  the  other  officer,  Clifford, 
and  made  his  escape.  The  death  of  Dorsett 
resulted  from  the  gunshot  wounds  Inflicted 
by  an^rilant.  Soon  thereafter  aiq>ellant  was 
apprehended  In  Kansas  City,  Kan.,  and  was 
brought  bade  for  trial.  His  testimony  is  to 
the  effect  that  the  officers,  upon  entering  the 
house,  began  firing  at  blm,  and  tliat  he  shot 
only  in  self-defense;  that  he  did  not  know 
at  the  time  that  they  were  officers,  nor  did 
he  understand  the  purpose  for  whldi  they 
demanded  that  he  acconq>any  them  to  the 
station. 

[1  ]  No  brief  has  been ,  filed  on  behalf  of 
the  appellant  Examining  the  record,  as  we 
are  required  to  do,  and  reviewing  the  errors 
sought  to  be  preserved  in  the  motion  for  a 
new  trial,  we  find  nothing  of  such  a  preju- 
dicial nature  as  to  warrant  a  reversal.  More 
particularly  stated,  the  information  contains 
all    the   essential   allegations    necessary    to 


charge  murder  in  tlM  first  degree;  no  ma- 
terial error  was  committed  in  the  admission 
or  exclusion  of  testlmcmy;  the  Instmctioos 
given  by  the  court  correctly  presetted  every 
phase  of  the  case  authorized  by  the  testi- 
mony: the  refusal  of  the  court  to  grant  two 
instructions  requested  by  appellant  was  not 
error,  in  that  they  had  been  fully  covered  by 
instructions  given  embodying  a  correct  state- 
ment of  the  facts,  which  appellant's  Instmc- 
tions  did  not  present;  nor  was  the  appel- 
lant, for  a  like  reason,  entitled  to  the  in- 
structions set  forth  in  his  motion  for  a  new 
trial,  and  whidi  it  Is  insisted  the  court 
should  have  given  on  Its  own  motion.  State 
V.  Shellman,  192  S.  W.  loc.  dt  437. 

[2]  An  unusual  Incident  occurred  wbicb 
appellant  contoids  in  Ms  motion  for  a  neir 
trial  should  work  a  reversal.  Immediately 
after  the  dose  of  the  arg^ument  to  the  Jury 
of  the  counsel  for  appellant,  the  widow  of  the 
deceased  officer,  Dorsett,  arose  in  b«r  seat, 
and  drawing  a  pistol  which  she  had  thereto- 
fore concealed,  shot  at  the  appellant.  Inflict- 
ing a  slight  fiesh  wotind.  The  court  ordered 
a  recess  and  directed  that  the  Jury  be  taken 
to  their  room.  When  the  exdtement  subdd- 
ed,  the  Jury  was  recalled,  and  the  trial  com- 
pleted. Counsel  for  appellant  interposed  no 
objection  to  the  course  thus  pursued,  but 
proceeded  to  partidpate  in  the  trial  until  Its 
dose.  Other  than  to  state  the  facts  of  this 
occurrence  In  the  motion  for  a  new  trial,  in 
which  it  is  insisted  that  It  was  the  duty  of 
thi  court  to  discharge  the  Jury  and  order  a 
new  trial,  no  effort  was  made  to  preserve  and 
present  this  matter  for  review.  We  have  so 
frequently  said  that  matters  occurring  dur- 
ing the  progress  of  a  trial  should,  to  entitle 
them  to  our  ccmsideration,  be  incorporated 
in  the  bill  of  exceptions,  that  a  repetition  of 
this  requirement  se^ns  to  be  an  act  of  super- 
erogation. The  act  of  the  woman  belongs 
to  that  dass  of  occurrences  designated  as  the 
"conduct  of  spectators."  Tliere  is  nothing  to 
distinguish  it  trom  any  other  act  belonging 
to  this  dass,  nor  to  except  It  from  the  re- 
quirements of  the  rule  we  have  stated.  An 
attempt  to  preserve  It  by  setting  it  up  for 
the  first  time  in  a  motion  for  a  new  trial 
will  not  suffice.  In  this  regard,  therefore, 
there  is  nothing  for  us  to  review.  State  v. 
Reeves,  195  S.  W.  loc  dt  1081;  Stete  v. 
Gartrell,  171  Mo.  612,  71  S.  W.  1046;  State 
V.  Dusenberry,  112  Mo.  277,  20  S.  W.  461. 

Finding  no  error  authorizing  a  reversal, 
the  Judgment  should  be  affirmed;  and  it  is 
so  ordered. 

All  concur. 
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STATE)  T.  OAPjBRTON.    (No.  21066.) 

(Sapieme  Court  of  Missouri,  Division  No.  2. 
Dee.  23,  191&) 

1.  Ckikinai.  Law  «=a398(l)  —  Gxand  Jubt 

®=>37— COMPBLUNO  DKFENDAirr  TO  TEflmiT 
AGAINST  SntSBUt. 

Defendant  could  not  be  compelled  to  come 
before  the  grand  jury  and  on  oath  either  confess 
his  guilt  or  commit  perjury,  and  statements 
made  by  him  onder  such  circnmstances  were  in- 
admissible in  prosecution  for  perjury,  being  vio- 
lative of  his  constitutional  right  not  to  be  com- 
pelled to  testify  against  himself. 

2.  Pebjubt  «=»37(4)  —  BRBONXOtrs  Irstbuo- 

TIOIT— RKTBBalBLX  BbBOB. 

Instruction  that  what  defendant  said  against 
himself  the  law  presumes  to  be  true  was  in  di- 
rect conflict  with  the  rule  that,  before  a  convic- 
tion can  be  had  for  perjury,  there  must  be  two 
witnesses,  car  one  corroborated  witness,  to  prove 
falsity  of  defendant's  oath. 

Appeal  from  Circuit  Court,  Howell  County; 
E.  P.  Dorrls,  Judge. 

T.  O.  Caperton  waa  convicted  of  perjury, 
and  am>eal8.  Reversed  and  remanded  for 
nenv  triaL 

Defendant  was  convicted  In  the  circuit 
court  of  Kow^l  comity  upon  an  information 
cbarging  him  with  perjury,  and  his  punish- 
ment fixed  by  the  trial  jury  at  imprisonment 
in  the  x)enitentiary  for  a  term  of  two  years. 
From  this  conviction,  after  the  usual  motlMis 
for  a  new  trial  and  in  arrest  of  judgment, 
he  has  appealed. 

The  facts  are  few  and  simple,  and,  so  far 
as  these  facts  are  necessary  to  make  clear 
the  legal  questions  involved  in  this  appeal, 
they  run  substantially  thus:  Prior  to  the 
filing  of  the  information  upon  which  defend- 
ant was. convicted,  and  on  or  about  the  31st 
day  of  May,  1917,  the  grand  Jury  of  Howell 
county  had  under  inquiry  the  question  wneth- 
er  defendant  and  one  Minnie  King  were  liv- 
ing together  in  Howell  county  in  open  and 
notorious  adultery.  During  Oieir  investiga- 
tion of  this  question  they  caused  to  come 
before  them  tliis  defendant,  who,  after  being 
duly  sworn,  was  asked  by  members  of  the 
grand  jury  whether  he  and  the  said  Minnie 
King  were  married  to  each  other.  To  this 
question  he  answered,  in  subtsance,  that 
he  was  married  to  Minnie  King,  that  he  had 
been  married  to  her  at  Memphis,  Tenn.,  on 
the  22d  day  of  January,  1917.  Some  three 
or  four  witnesses  wtio  had  been  members  of 
the  grand  Jury  of  Howell  county  when  the 
defendant  was  called  before  them  appeared 
as  witnesses  upon  the  trial  of  the  instant 
case,  and  testified  touching  the  matter  which 
waa  under  investigation,  the  question  which 
was  propounded  to  defendant  and  his  an- 
swer thereto. 

Upon  the  trial  of  tbis  case  the  state  ottered 


a  certified  copy  of  a  paper  purporting  to 
be  a  marriage  lloense  Issued  to  T.  O.  Cap- 
erton and  Minnie  King,  together  with  the 
return  thereon,  showing  due  solemnization  of 
a  marriage  between  these  parties  by  a  min- 
ister of  tlie  GoepeL  This  copy  of  this  mai^ 
riage  lloense  waa  duly  authenticated  under 
the  federal  statute.  It  was  issued  by  the 
clerk  of  the  county  court  of  Shelby  county, 
Tenn.,  being  the  coimty  in  wliich  the  city 
of  Mea4>his  is  situated,  and  was  authmtl- 
cated  by  the  derk,  and  by  the  presiding  Judge 
of  the  county  court  of  said  Shelby  county 
under  the  seal  of  that  court  It  was  issued, 
and  the  marriage  authorized  to  be  performed 
thereunder  was  performed  on  the  2d  day  of 
June,  191t,  some  two  or  three  days  subse- 
quent to  the  date  at  which  the  defendant 
had  ai^eared  before  the  grand  jury  of  How- 
eU  county,  and  had  sworn  that  he  bad  be^k 
married  to  Minnie  King  on  the  22d  day  of 
January,  1917. 

There  was  also  offered  on  the  part  of  the 
state  an  extrajudicial  admission  on  the  part 
of  the  defendant,  which  he  is  said  to  have 
made  at  the  time  of  his  arrest,  which  oc- 
curred near  the  state  line  between  Missouri 
and  Arkansas.  Tji>on  his  arrest  he  had  asked 
to  be  permitted  to  cross  over  Into  Arkansas 
and  get  his  wife,  who  was  across  the  state 
line  in  the  latter  state.  The  officer  liaving 
liim  In  charge  objected,  saying  that  if  he 
should  permit  defendant  to  get  into  a  foreign 
state  he  might  have  trouble  In  getting  him 
back  without  a  requisition.  Thereupon  de- 
fendant promised  the  officer  that  he  would 
return,  saying,  in  this  connection: 

"I  am  not  going  to  cause  you  any  trouble.  If 
I  did  swear  a  lie  up  there,  I  will  not  tell  you 
one.    I  will  come  right  back  with  yon." 

This  was  practically  all  of  the  testimony 
offered  on  the  part  of  the  state.  Defaidant 
upon  his  iMirt  offered  no  testimony,  except 
that  of  one  witness  who  was  presoit  at  the 
time  of  defendant's  arrest,  and  who  denied 
having  heard  defendant  make  the  extrajudi- 
cial statement  at)ove  set  out. 

The  above  facts  are  sufficient  to  make 
clear  all  of  the  questions  which  we  find  it 
necessary  to  discuss.  If,  however,  these 
propositions  shall  require  the  setting  out 
of  further  facts,  these  facts  will  be  found 
in  our  opinion. 

W.  N.  Xivans,  of  West  Plains,  for  an>eUant. 

Frank  W.  McAllister,  Atty.  O^i.,  and  S. 

B.  Skelley,  Asst  Atty.  Gen.,  for  the  State. 

FARIS,  J.  (after  stating  tlie  facts  as 
above).  [1]  This  case  iwesents  a  condition 
which  is  seemingly  sui  generis.  As  a  basis 
fo»  this  prosecution  defendant  was  Iialed  be- 
fore a  grand  jury  of  Iiis  county,  and  there 
under  oath  ooni()elled  to  answer  certain 
questions,  truthful  answers  to  which  would 
(as  the  state  is  now  here  insisting)  have  re- 
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gtiired  a  confession  of  his  gollt  of  another 
crime  then  nnder  Investigation  by  this  Jury. 
When  defendant  was  thns  compelled  by  these 
proceedings  before  the  grand  jury,  either  to 
"confess  and  be  hanged"  or  to  swear  a  Ue, 
he  took  refuge  (again,  as  the  state  now  here 
contends)  In  the  latter  alternative.  Promptly 
he  was  indicted  for  perjury,  and  this  prose- 
cntl<Hi  and  conviction  followed. 

It  Is  plain  to  be  seen  that  the  Inquisition 
whereat  the  alleged  perjury  was  committed 
was  In  a  most  serious  aspect  a  violation  of 
defendant's  constitutional  right  not  to  be 
compelled  to  testify  against  himself.  Section 
23,  art  2,  Const  Mo. ;  State  v.  Young,  119  Mo. 
496.  24  S.  W.  1038;  State  v.  Faulkner,  176 
Mo.  540,  75  S.  W.  110;  State  v.  rHiomton 
245  Mo.  430,  160  8.  W.  1048.  The  least 
that  may  be  said  of  the  proceedings  by  which 
this  defendant  was  Induced  to  perjure  him- 
self is  that  the  state,  in  thus  compelliBg 
either  a  sworn  confession  or  perjury,  was 
morally  an  aider  and  abettor  in  the  per- 
jury charged. 

The  law  which  governs  inquisitions  before 
grand  juries  does  not  contemplate  that  an 
accused  person,  wlMse  alleged  crimes  are 
at  the  time  the  subject  of  inquiry  may  be  com. 
pelled  to  come  before  such  a  jury  and  there 
in  secret  and  on  oath,  without  counsel  or 
friends  be  required  either  to  confess  his 
guilt  or  to  commit  i)erjury.  State  v.  Thorn- 
ton, 245  Mo.  loc.  dt  440,  150  S.  W.  1048.  No 
objection  was  made  that  defendant's  testi- 
mony before  the  grand  jury,  being  involun- 
tary, was  inadmissible,  but  so  mudi  is  said 
in  palliation  of  defendant's  guilt,  if  in  fact 
be  be  guilty,  and  in  criticism  of  the  proceed- 
ing adopted  to  compel  him  to  commit  the 
crime  herein  complained  of. 

No  person  whose  alleged  crimes  are  under 
investigation  by  a  grand  jury  ought  to  be 
haled  unwillingly  before  that  body  and  ques- 
tioned as  to  such  crimes.  If  an  accused 
whose  acts  are  under  inquiry  for  the  purpose 
of  presenting  an  indictment  against  him 
should,  pending  such  inquisition,  and  of  his 
own  volition,  ask  to  be  allowed  to  appear 
as  a  witness,  he  ought  to  be  advised  that  it 
is  his  privilege  not  to  testify  unless  he  wants 
to  do  so,  and  that  anything  he  may  say  may 
be  used  against  him.  State  v.  Faulkner,  175 
Mo.  loa  dt  611,  75  S.  W.  116.  Therefore 
an  objection  that  the  statement  made  by  the 
defendant  before  the  grand  jury  was  inad- 
missible against  him  in  thia  case,  unless  and 
until  such  stateoneut  was  shown  by  evidence 
aliunde  to  have  been  voluntary,  had  it  been 
timely  made  ought  to  have  been  sustained. 

[2]  Complaint  is  made  that  instruction  5 
ought  not  to  have  been  given  for  the  state. 
This   Instructiou  reads   thus: 

"If  you  believe  from  the  evidence  that  the  de- 
fendant prior  to  this  trial,  made  any  statement 
or  statements  conceming  the  alleged  offense, 
then  you  may  consider  such  statement  or  state- 
ments in  evidence,  but  you  shoold  consider  them 
all  together,  and  also  the  circumstances  under 


which  they  were  made.  Ilie  defendant  is  enti- 
tled to  the  benefit  of  wliat  he  said  for  himself, 
and  the  state,  to  the  benefit  of  what  he  said.  If 
anything,  against  himself.  What  the  defendant 
said  against  himself,  if  anything,  the  law  pre- 
sumes to  be  true,  because  said  against  himself. 
What  he  said  for  himself  yon  are  not  bound  to 
believe,  because  said  in  a  statement  w  state- 
ments proved  by  the  state;  but  yon  may  be- 
lieve it  or  disbelieve  it,  as  it  Is  shown  to  be  tme 
or  false  by  all  the  evidence  in  the  case.  It  is  for 
you  to  consider,  nnder  all  the  circumstances 
from  the  evidence,  how  much  of  the  whole  state- 
ment or  statements  of  the  defendant  proved  hj 
the  state  is  worthy  of  belief.  But  before  givini 
any  such  statement  of  defendant  any  considera- 
'tion,  you  must  be  satisfied  that  snch  statement 
was  made  concerning  the  alleged  crime,  and  yon 
should  also  receive  the  same  with  care  and  emo- 
tion, and  be  satisfied  that  it  was  correctly  given 
or  repeated  in  evidence,  before  giving  any  weight 
or  consideration  to  same." 

The  giving  of  the  above  instruction  in  ordi- 
nary cases  has  been  repeatedly  upheld  by 
this  court  (State  v.  Howell,  117  Mo.  loc.  dt 
344,  23  S.  W.  263 ;  State  v.  Wisdom,  119  Ma 
loc.  dt  562.  24  S.  W.  1047;  State  v.  Cashen- 
berry,  157  Mo.  loc.  dt  188,  66  8.  W.  737: 
State  V.  Nlbarger,  265  Mo.  289,  164  S.  W. 
453),  though  often  and  in  a  number  of  cases 
severely  criticised  as  a  hurtful  comment  on 
the  evidence.  Nevertheless,  for  reasons 
which  are  clearly  and  convincingly  set  out 
in  the  ruled  cases,  the  giving  of  tills  in- 
struction in  a  trial  for  perjury  has  been 
uniformly  held  to  be  error.  State  v.  Wil- 
liams. 30  Mo.  lot  dt  367;  State  v.  Hunter, 
181  Mo.  loc.  dt  338,  80  S.  W.  955.  As  was 
so  clearly  pointed  out  In  the  cose  of  State  v. 
Williams,  supra,  the  language  of  the  abovi» 
instruction  that  "what  the  defendant  said 
against  himself,  if  anything  the  law  presumes 
to  be  true  because  said  against  himself,"  is 
in  direct  conflict  with  the  settled  rule  h» 
prosecutions  for  perjury,  and  with  in- 
struction 4  given  in  tills  case,  that  before  t 
conviction  can  be  bad  there  must  l>e  two 
witnesses,  or  one  witness,  corroborated  bv 
circumstances  to  prove  the  falsity  of  defend- 
ant's oath.  State  v.  Blize.  Ill  Mo.  loa  dt 
469.  20  S.  W.  210;  Eelley's  Crlm.  Law  & 
Prac  S  831.  If.  therefore,  as  this  instruc- 
tion sucdnctly  states,  what  defendant  said 
against  himseU  is  presumed  to  be  true^  ibe 
jury  might  well  be  wsirranted  in  condudin; 
that  they  are  permitted  to  find  defendant 
guilty  solely  upon  his  own  extrajudicial  state- 
ments. 

Other  points  are  urged  upon  our  attaitioc 
but  since  the  case  must  be  reversed  and 
remanded  for  the  error  noted,  we  need  ni<t 
consume  time  or  space  in  discus^ng  these. 
The  fads  of  tbe  case  considered,  it  Is  no: 
likely  tbat  these  dttaer  alleged  errors  will 
cut  any  figure  upon  the  next  triaL 

Let  the  case  be  reversed  and  renumded  for 
a  new  trial  consistent  with  what  we  bava 
written  lierein. 

All  ooBcor. 
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STATB  T.  MILLAR.    (No.  21048.) 

(Supreme  Ooort  of  MiBsoori,  Division  NOb  %. 
Dec  23,  1918.) 

1.  JUBT    4S»131('^— IQXAXIIfATIOR    OV    JtTKOKS 
— SCOPB. 

On  Toir  dire  examinatioli  of  the  panel  in  a 
murder  caae,  it  waa  error  to  refnae  to  allow  de- 
fendant's coanael  to  aak  one  of  the  jnrora  what 
particular  church  he  attended;  it  being  atated 
that  one  of  the  state's  important  witnesses  was 
pastor  of  a  certain  church  and  that  connsel's 
purpose  was  to  ascertain  whether  any  of  the 
Jnrors  attended  snch  chwrcb. 

2.  JtJBT   ®=>131(3)— EXAlflKATlOW   OT  JtTBOBS 
— PUKPOSE. 

The  purpose  of  the  examination  by  defend- 
ant in  a  mnrder  ease  of  the  panel  on  their  voir 
dire  ia  to  develop,  not  only  facts  which  mitAit 
form  the  baaia  of  a  ^aDenxp  for  cause,  but  also 
such  facts  as  might  be  nseful  to  him  in  intelli- 
gently determining  his  peremptoiy  challenges. 

3.  HoHIdDB     «aBS2I^APPBAX^— RXSKBVATIOIT 
OF  E^CBFTIOIIB. 

On  appeal  from  a  eonvictioo  in  a  mmrder 
case,  the  objection  cansot  be  made  for  the  first 
time  that  dying  dedatations  were  inadmisdble 
because  it  was  not  abown  that  deceased  had  a 
conviction  that  he  was  going  to  die  immediately. 

Appeal  from  St  Louis  Circuit  Ctourt;  Vic- 
tor H.  Falkcnhainer,  Judge. 

John  Miller  was  convicted  of  murder,  and 
be  appeals.    Reversed  and  remanded. 

Defendant  appeals  from  a  Judgment  of  the 
drcnlt  court  of  the  city  of  St.  Houis  sentenc- 
ing lilm  to  life  imprlsonnient  for  the  murder 
of  one  Joseph  Alagpia. 

The  evidence  upon  the  part  of  the  state 
was  substantially  as  follows: 

About  6  o'clock  p.  m.  Sunday  December  3, 
1916,  Joseph  Alagna,  a  native  of  Southern 
Italy,  who  did  not  understand  the  English 
language,  left  his  room  at  1426a  North 
Eighth  street,  St  Louis,  for  the  purpose  of 
mailing  a  letter  at  a  nearby  letter  box.  At 
the  alleyway  on  Eighth  street  between  O'Fal- 
lon  and  Ctxa  avenues,  he  was  accosted  by  two 
strange  men  brandishing  pistols.  Alagna  did 
not  understand  what  they  said  and  under- 
toolc  In  his  own  language  to  ask  them  what 
they  wanted.  Thereupon  the  two  men  fired 
two  pistol  shots  and  fled.  One  of  the  shots 
lodged  In  the  chest  and  one  in  the  abdomen 
of  Mr.  Alagna.  Be  was  later  taken  to  the 
hospital,  and  on  December  7th  died  as  the 
result  of  said  wounds. 

O^e  defendant,  and  his  brother  Stanley 
Miller,  having  in  the  meantime  been  arrested 
on  Bnspidon,  were  by  the  police  taken  into 
the  presoice  of  Alagna  at  the  city  hospital 
and  were  by  him  identified  as  the  two  men 
who  had  shot  him. 

The  evidence  concerning  the  killing  and 


the  Identlflcition  oC  Um  d^«ndflnt  was  de- 
tailed by  witneaea  who  claimed  to  be  relat* 
Ing  the  dying  statements  of  Alagna. 

Witness  Victor  Moretti,  who  acted  as  in- 
terpreter, testlfled  that  Alagna  told  him  that 
he  thought  he  was  going  to  die  and  express- 
ed sorrow  at  having  to  leave  his  family  and 
children,  and  in  that  conversation  told  the 
witness  the  shooting  occurred  as  above  stat- 
ed, and  then  pointed  oat  the  defendant  and 
his  brother,  who  were  in  the  room,  as  the 
men  wlio  had  done  the  shooting,  and  further 
stated  that  they  then  had  with  them  the  same 
hats  and  one  of  the  brothers  the  same  coat 
which  they  had  worn  that  night ;  that  he  re- 
peated four  or  five  times  that  they  were  the 
same  men  he  had  met  that  night  and  that 
eatih  one  "pat  a  ballet  In  him." 

Witness  Father  Splgardl,  pastor  of  a 
church  in  8t  Louis,  visited  Alagna  at  the 
hospital  and  had  a  conversation  with  him. 
Witness  said:  That  he  was  able  to  talk  with 
Alagna  in  his  own  language,  and  that  Alagna 
knew  he  was  going  to  die  and  so  told  the 
witness;  and  thereupon  Alagna  told  Iilm 
how  the  shooting  had  occurred,  and  that  the 
two  men  who  had  done  the  shooting  had  been 
brought  before  him  at  the  hospital,  and  that 
he  recognized  them.  The  witness  then  per- 
formed the  usual  religious  duties  in  prepar- 
ing the  said  Alagna  for  death.  That  at  the 
time  of  the  above  conversation,  Alagna's 
mind  was  clear. 

Police  Sergeant  Mackle  testlfled  that  he 
arrested  defendant's  brother  Stanley  at  his 
home  about  one  hour  after  the  shooting,  and 
on  the  next  day  made  a  search  of  the  premis- 
es and  found,  in  a  pile  of  brick  in  the  back 
yard  of  the  premises  occupied  by  Stanley  Mil- 
ler, a  pistol,  containing  three  loaded  and 
three  empty  shells.  The  pistol  was  exhibited 
and  admitted  in  evidence. 

Vincent  Koreeyskl  testified  that  at  the  time 
of  the  killing  he  was  at  his  saloon  at  1400 
North  Ninth  street,  which  was  about  one  block 
from  the  scene  of  the  killing;  that  he  had 
known  the  defendant  for  about  four  or  five 
years ;  that  about  S:30  p.  m.  on  that  day  the 
defendant  and  Ids  brother  Stanley  Miller 
came  into  the  back  door  of  his  salo<»>  and  in- 
to one  of  his  back  rooms ;  that  the  defendant 
had  a  pistol  in  his  hand  and  his  brother  had 
two  pistols ;  that  all  three  pistols  were  nickel- 
plated  and  similar  to  the  one  offered  in  ev- 
idence; that  the  two  brothers  ordered  the 
witness  and  his  partner  to  hold  up  tlieir 
hands  and  torn  their  faces  to  the  wail ;  the 
command  was  obeyed,  and  the  defendant  took 
some  money  from  the  person  of  the  witness; 
in  a  few  minutes  thereafter  defendant  and 
his  brother  left  the  saloixi  by  the  back  door, 
locking  said  door  with  a  key  which  witness 
had  left  on  the  outside,  and  immediately 
went  down  the  alley  In  the  direction  of  Eighth 
street ;  that  in  5  or  10  minutes  thereafter  he 
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heard  two  pistol  shots,  sot  tor  distant,  In 
the  direction  of  Eighth  street 

Witness  Steve  Ruzlcke  corroborated  the 
testimony  of  witness  Korezyskl  oonceming 
the  holdup  In  the  saloon,  bat  this '  witness 
did  not  know  the  intruders. 

The  evidence  on  the  part  of  the  defendant 
was  substantially  as  follows: 

Defendant,  testii^ing  in  bis  own  behalf, 
stated  that  he  and  his  cousin  Ons  Bililler 
went  downtown  on  December  3d,  for  the  pur- 
pose of  exchanging  some  graphophone  rec- 
ords; tliat  they  returned  to  the  defendant's 
home  about  10  minutes  before  S  p.  m. ;  that 
his  cousin,  father,,  wife,  and  himself  ate  sup- 
per together  at  his  home,  and  they  remained 
there  during  the  evening ;  that  for  some  time 
past  he  bad  been  employed  at  the  Oolumbla 
Box  pompany,  earning  about  $23  per  week; 
that  he  had  never  owned  a  pistol  In  his  life 
and  had  never  been  arrested  before ;  that  he 
was  arrested  on  December  6th,  and  after- 
wards taken  by  the  police  into  the  presence 
of  Joseph  Alagna  at  the  dty  hospital ;  that 
the  p<dice  officer  asked  Alagna  if  he  knew 
defendant,  and  Alagna  shook  bis  head; 
thereupon  the  police  said  that  they  would 
have  to  procure  an  interpreter,  which  was 
done;  that  whUe  defendant  was  out  of  the 
room  he  heard  some  one  say,  "Tell  him  tliat 
we  have  got  the  man  that  shot  him,"  and  that 
after  defendant  was  again  brought  into  the 
room  the  police  officer  said  to  the  interpreter, 
"Well,  Just  tell  him,  Mr.  Moretti,  these  are 
the  two  men  that  shot  him;"  that  he  object- 
ed to  this  conduct,  but  no  attention  was  paid 
to  bis  obJectlMi.  Upon  cross-examination, 
defendant  admitted,  that  be  remembered 
bearing  the  Interpreter  translate  Alagna's 
statement  at  the  hospital  to  the  following 
eSTect: 

"He  recognizes  this  man,  JTohn  Miller,  by  bis 
face.  He  recognizes  this  other  man,  Stanley 
Miller,  by  his  face  and  his  clothes  that  he  has 
<m  now." 

The  witness  stated  that  he  did  not  under- 
stand the  Italian  language  and  did  not  know 
what  Alagna  said  and  did  not  know  what 
Alagna  meant  by  shaking  bis  heed  when  he 
was  first  questioned  by  the  police  officer. 

Ous  Miller,  consln,  MIcbael  MlUer,  father, 
and  Elsie  Miller,  wife  of  the  defendant,  tes- 
tified tliat  the  defendant  was  at  his  home  aft- 
er 4:46  p.  m.  on  December  3d.  On  cross- 
examination  defendant's  wife  denied  that 
she  had  told  the  police  officer  that  defendant 
left  bis  home  at  2  p.  m.  on  the  day  of  the 
killing  with  his  brother  Stanley  and  came 
back  about  6  p.  m. 

Stanley  Miller  testified  tbat  he  was  defend- 
ant's brother  and  had  been  Jointly  indicted 
with  him  for  this  murder ;  that  he  bad  been 
tried  and  acquitted ;  tbat  be  did  not  see  bis 
brother  at  any  time  on  December  8, 1916. 

Six  witnesses,  indnding  the  foreman  of 


the  factory  at  whlcb  defoidant  worked  and 
some  of  the  members  of  the  same  labor 
union  to  whldi  he  belonged,  testified  that  tbe 
defendant's  reputation  for  tmth,  moralltr. 
and  industry  was  good. 

Police  Officer  Smith,  testifying  in  rebuttal 
for  the  state,'  said  that  on  December  4,  1916, 
defendant's  wife  told  him  that  on  the  daj 
of  the  shooting  defendant  left  home  abont  2 
p.  m.  with  his  brother  Stanley  and  returned 
home  about  6  p.  m. 

Victor  W.  Lund  and  John  Brennan,  Jr„ 
both  of  St  Louis,  for  appellant 

Prank  W.  McAllister,  Atty.  Gen.,  and  0.  P. 
Le  Mire,  Asst  Atty.  Gen.,  for  tbe  State. 

WILLIAMS,  J.  (after  stating  the  facts  as 
above).  L  Up<Ki  tbe  voir  dire  examination  of 
tbe  panel,  defendant's  counsel  asked  one  of 
the  Jurors  what  particular  drarA  be  at- 
tended. 

To  this  questlcm  Uie  state  objected. 
Whereupon  defendant's  connsel  explained  to 
tbe  court  that  one  of  tbe  state's  Important 
witnesses  was  pastor  of  a  cbnrdi  in  St. 
Louts,  and  that  his  purpose  in  making  the 
above  inquiry  was  to  ascertain  whether  any 
of  the  Jurors  attended  that  particular  church. 
The  court  sustained  the  state's  objection, 
and  defmdant  saved  an  exception.  Upon 
inquiry  the  court  further  announced  tbat  be 
would  make  tbe  same  ruling  as  to  all  the 
Jurors. 

Defendant  c(mtend8  tbe  oourf s  mllng  was 
error. 

[1]  We  think  this  point  is  well  taken.  It 
Is  the  rule  in  this  state  that  a  liberal  latitude 
is  allowed  in  the  examination  of  the  Jurnrsi 
on  their  voir  dire.  State  t.  Mann,  83  Mo. 
689,  loc.  dt  598 ;  State  v.  King,  1T4  Mo.  657, 
loc.  dt  668,  74  S.  W.  627. 

[2]  The  purpose  of  the  examination  by  de- 
fendant of  the  pand  on  tbdr  voir  dire  is  to 
devdop,  not  tmly  facts  which  might  form  the 
basis  of  a  challenge  for  cause,  but  also  such 
facts  as  might  be  useful  to  him  in  intelligent- 
ly   determining   his   peremptory    challenges. 

Whether  or  not  one  of  tbe  state's  Important 
v/itnesses  occupied  the  relationship  of  pas- 
tor to  any  member  of  tbe  panel  was,  we 
think,  information  which  was  nseful  and 
quite  proper  for  the  defendant  to  have  In 
determining  his  peremptory  challenges. 

The  rule  here  applied  is  fully  treated  in  tbe 
case  of  State  v.  Mann,  supra.  For  that  rea- 
son further  dlscussioa  of  the  same  Is  deem- 
ed unnecessary. 

II.  It  is  further  contended  that  the  court 
erred  In  giving  instruction  No.  2,  as  follows: 

"l%e  court  instructs  the  ioiT  that  in  this 
case  the-  court  has  admitted  in  evidence  the  dy- 
ing declaration  of  Joaeth  Alagna,  and  yon 
shoald  consider  It  In  connection  with  all  the  evi- 
dence in  the  case.  The  interest  of  tbe  AeceaaeA, 
his  mental  and  physical  condition  at  the  time, 
the  circumstances  under  which  it  was  SMde,  his 
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mefuis  of  knowing  the  facts  stated  by  Um  in 
bis  declaration,  and  all  the  other  evidence  in  the 
case.  shonU  be  considered  by  70a  in  determining 
whether  or  not  the  statementa  so  made  by  bim 
were  true." 

It  Is  Insisted  that  the  above  Instruction  Is 
a  comment  on  the  evidence  and  that  It  sin- 
gles ont  and  emphasizes  the  evidence  of  the 
state  rdatlve  to  the  alleged  dying  declara- 
tion. 

The  Instruction  does  In  a  sense  comment 
upon  the  evidence.  Whether  or  not  the  In- 
stmctlon  as  a  whole  Is  more  favorable  than 
unfavorable  to  defendant  Is  somewhat  diffi- 
cult to  determine.  We  do  not  see  any  neces- 
sity for  the  giving  of  an  instruction  of  this 
kind.  Since  the  case  must  be  retried  by  rea- 
son of  errors  discussed  In  paragraph  1  above, 
and  since  upon  such  new  trial  this  unneces- 
sary instruction  may,  with  propriety,  be  omit- 
ted, it  Is  unnecessary  to  a  determination  of 
the  case  to  decide  whether  or  not  the  giving 
of  this  instruction  was  error. 

III.  It  is  next  Insisted  that  it  was  not 
shown  that  the  "deceased  had  a  conviction 
that  he  was  going  to  die  immediately,"  and 
for  that  reason  the  court  erred  In  admitting 
the  alleged  dying  dedaraticHi  of  Alagna. 

[3]  OoncenUng  this  point,  it  la  sufficient  to 
say  that  the  above  objection  was  made  for 
the  first  time  in  this  court  In  order  that 
the  point  might  be  preserved  for  appellate 
review.  It  was  essential  that  tbe  oblection 
should  have  been  made  at  the  time  tbe  evi- 
dence was  (rffered,  and  an  exception  saved  to 
an  adverse  ruling  of  the  court  That  was 
not  done,  and  the  jmlnt  is  therefore  not  be- 
fore us. 

Tbe  remaining  points  made  in  appdlant's 
brief  are  aach  as  ^tber  have  not  been  proper^ 
ly  raised  and  preserved  for  review,  or  are 
without  merit 

The  Judgment  is  reversed,  and  the  cause 
Is  remanded. 

All  concur. 


oiTT  or  ST.  liOms  v.  publio  service 

COMMISSION  OF  MISSOUBI  et  aL 
(No.  21072.) 

(Supreme  Court  of  Missouri,  in  Bana 
I>ec.  19,  1918.) 

1.  Oabuxbs  «=3l2(9)  —  Stbeet  Raiiaoads  — 

Power    to    Fix    Faus— Oonditionb    ov 

Fbarchibe. 

Ck>nst  art  12,  |  20,  prohibiting  the  General 

Assembly  from  granting  the  right  to  construct 

and  operate  a  street  railroad  withoat  consent  of 

local  authoritl«B,  confers  no  special  authority 

upon  the  city  to  prescribe  terms,  conditions,  and 

passenger  tirea  which  would  not  be  subject  to 

I^islative  oo&tr<d  under  fhc  state's  jwUce  power. 


2.  Casbixbs  4s>12(9)— Ratks  — Fhaitohibb— 
Conditions. 
Const  art  12,  i  20,  requiring  a  city's  con- 
sent to  constraction  and  operation  of  a  street 
railroad,  neither  grants  nor  prohibits  the  city 
from  admitting  upon  terms  and  conditions  in- 
cluding fixed  fares,  which  power  is  incidental 
to  the  power  to  withhold  consent,  and  a  city 
BO  contracting  acta  under  its  general  reserved 
powers  subject  to  the  public  policy  of  the  state. 

B.  Cab&ikrs  «=3l2(9)  —  Stbekt  Rahaoads  — 

^ATEB — POWEB     TO     REQDLATK— OORDITIONS 

OF  Franchibs. 
A  city  ordinance  authorizing  construction 
and  operation  of  a  street  railroad  and  fixing 
fares  was  subject  to  the  onexerted  power  of 
the  Legislature,  now  delegated  to  the  Public 
Service  Commission,  to  regulate  and  displace 
Budk  rates,  subject  to  judicial  review. 

> 
4.  Pdbuo  Sebviox  ComasBiONS  €=97— Sx- 

TEHT  OF  JUBISDIOnON  —  St.   Louib  — Mis- 

BOUBt 
Tbe  Public  Service  Commission  law,  giving 
die  commission  power  to  fix  rates,  is  applicable 
to  the  city  of  St  Louis,  in  view  of  Const.  187S, 
ar^  0,  f  28,  providing  that  the  "charter  and 
amen^ents  shall  always  be  in  harmony  and 
subject  to  the  Constitutien  and  laws  of  Mis- 
souri," and  section  25,  giving  the  Oraieral  As- 
sembly the  same  power  over  audi  city  as  over 
other  cities. 

6.   CONHTiTUTIOIlAI,  LAW   «sa62— DBIXOATION 

or  LsoiBiATiys  Poweb  to  Fubuo  Sebviox 

Commission. 
Where   not    constitationally   inhibited,    the 
power  to  fix  rates  of  steam  and  street  railroads 
is  a  legislative  faculty  which  is  delegable  to  a 
Public  Service  Commission. 

6.  CABBIKBS    «=3l2(5)— RATE-liAKINa    POVTKB 

— CoNnsoATOBT  Rates. 
Neither  the  Legislature  nor  its  administra- 
tive agency  can  fix  rates  which  are  confiscatory 
of  the  property  of  the  carrier. 

Appeal  from  Circuit  Court,  Cole  County; 
J.  O.  Slate,  Judge. 

Petition  by  the  United  Railways  Company 
to  the  Public  Service  Commission,  asking  fior 
an  Increase  of  passenger  rates,  in  which  the 
City  of  St.  Louis  intervened.  The  commis- 
sion granted  tbe  railways  company's  request 
and  the  city  brougbt  certiorari.  From  a  Judg- 
ment of  the  circuit  court  reversing  the  flud- 
IngB  and  rulings  of  tbe  commission,  both  the 
commission  and  the  railways  company  appeal. 
Judgmoit  of  the  circuit  court  reversed,  and 
cause  remanded. 

At  all  the  times  hereinafter  mentioned,  the 
United  Railways  Company  of  St  Louis  was 
operating  its  system  of  street  railways  in 
that  city  under  and  by  autiiorlty  of  Ordit- 
uance  No.  19,862,  approved  April  12,  1886. 
Said  ordinance^  after  authorizing  the  cm- 
struction  and  <qieraa<m  of  street  railways 
upon  and  over  certain  streets  ot  the  city, 
provided  that: 
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"A  fare  of  five  cents  shall  be  charged  for  pas- 
sengers of  twelve  years  of  age  and  over,  and 
one-half  of  said  fare  for  persons  under  twelve 
and  over  five  years  of  age.  Children's  tickets 
shall  be  sold  by  conductors  on  the  car  at  the 
rate  of  two  tickets  for  five  cents.  Transfers 
shall  be  given  so  as  to  transport  passengers  by 
a  continuous  trip  from  one  point  on  the  system 
to  any  other  point  on  the  system." 

This  ordinance  was  duly  accepted  In  wrlti 
Ing  by  said  railways  company,  and  was  prop- 
erly filed  in  the  office  of  the  register  of  said 
city,  as  required  by  said  ordinance. 

Thereafter,  in  February  of  1918,  the  Unit- 
ed Railways  Company  filed  with  the  Public 
Service  Commission  a  petition  asking  that 
it  be  allowed  to  charge  a  reasonable  com- 
pensation for  the  service  it  rendered  the  pub- 
lic In  operating  Its  street  railways  in  the 
dty  of  St  Louis. 

The  dty  of  St.  Louis  was  allowed  to  Inter- 
vene. It  filed  an  "answer  and  protest"  In 
which  it  challenged  the  Jurisdiction  and 
power  of  the  Public  Service  Commission  to 
annul,  change,  or  Impair  any  terms  m^de 
In  said  ordinance  enacted  by  the  municipal 
assembly  of  the  city- of  St.  Louis  granting  the 
railways  company  the  right  to  construct 
and  operate  Its  railways  In  the  streets  of 
the  dty. 

Tba  answer  Interposed  as  a  defense  secticm 
20  of  article  12  of  the  CousUtuUon  of  1875, 
which  reads: 

"No  law  shall  be  passed  by  the  Qeneral  As- 
sembly granting  the  right  to  construct  and 
operate  a  street  railroad  within  any  city,  town, 
village,  or  on  any  public  highway,  without  first 
acquiring  the  consent  of  the  local  authorities 
having  control  of  the  street  or  highway  propos- 
ed to  be  occupied  by  such  street  railroad;  and 
the  franchises  so  granted  shall  not  be  transfer- 
red without  similar  assent  first  obtained." 

The  Public  Service  Commission  granted  the 
petition  of  the  railways  company  and  author- 
ized It  to  collect  from  adult  passengers  a  fare 
of  six  cetits  Instead  of  five  OHits,  as  provided 
for  by  said  ordinance. 

The  dty  of  St.  Louis  obtained  from  the 
drcalt  court  of  Cole  county  a  writ  of  certio- 
rari ordering  the  commission  to  send  up  the 
record  in  the  cause  so  that  It  might  review 
the  milngs  of  said  commission  in  the  cause, 
and,  upon  proper  hearing  and  after  due  con- 
sideratloB,  that  court  reversed  the  finding 
and  mUngs  of  the  commission. 

From  that  Judgment  of  the  drcnlt  court, 
an  appeal  was  duly  taken  to  this  court,  both 
by  the  commission  and  the  railways  company. 

H.  S.  Priest  and  T.  B.  Frauds,  both  of  St 
Louis  (Morton  Jourdan,  of  St  Louis,  of  coun- 
sel), for  appellant  United  Rys.  Oo. 

A.  a.  Pattersmi  and  J.  D.  Lindsay,  both  of 
Jefferson  City,  for  appellant  Public  Service 
Ootnmlsslon. 

Charles  H.  Daues  and  R.  A.  Hamilton,  both 
of  St  Louis,  for  respondent 


WOODSON,  X  (after  stating  Qm  facts  as 
above).  T.  There  are  two  legal  propositions 
presented  t^  this  record  for  det^nnination. 
The  first  Is:  Has  the  Public  Service  Com- 
mission the  power,  under  the  Constitution 
and  laws  of  this  state,  to  Increase  the  rate  of 
fares  agreed  upon  to  be  charged  by  the  rail- 
ways company  in  the  francJilse  ordinance, 
which  was  made  a  condition  upon  which  the 
consent  of  the  dty  was  given  to  the  company 
to  construct  and  operate  its  railways  upon 
the  streets   of  the  dty? 

Counsel  for  Che  appellants  Insist  npon  the 
affirmative  of  this  prox>ositlon,  while  those 
for  the  respondent  deny  the  commission  pos- 
sesses that  authority. 

The  second  proposition  before  referred  to 
will  be  stated  and  dTscussed  In  another  part 
of  this  opinion. 

Cotmsel  for  appellants  contend  that  the 
Judgment  of  the  circuit  court  Is  erroneous  for 
the  reason  that  the  making  of  rates  to  be 
diarged  for  the  transportation  of  passengers 
by  common  carriers  Is  the  province  of  the 
state  In  the  eserdse  of  Its  police  power; 
that  this  power  Is  Inlierent  In  the  state  as  a 
part  of  its  sovereignty  and  unabridgable  by 
virtue  of  section  6  of  article  13  of  the  Consti- 
tution; and  that  under  this  power  the 
franchise  ordinance  before  mentioned,  wheth- 
er it  be  conddered  a  contract  or  regulatlaa, 
must  give  way  whoi  it  conflicts  wlOi  legis- 
lation of  the  state  in  the  ezerdse  of  its 
police  power;  that,  when  the  state  acts  In 
that  r^ard,  the  power  of  the  dty  ceases. 

[1]  It  must  be  conceded  as  contended  for 
by  connsd  for  respondent  that  the  Legisla- 
ture has  no  power  to  grant  to  a  street  rail- 
way oonQ>any  the  authority  to  construct  and 
operate  street  railways  upon  and  over  the 
streets  of  any  dty  In  this  state  without  the 
consent  of  the  duly  constituted  antborities 
thereof.  Such  is  the  express  inhibition  of 
section  20  of  artlde  12  of  the  Constitution  of 
this  state  for  the  year  1876,  and  the  mlings 
of  this  court  have  been  uniform  in  uplioldlng 
that  provision  of  tfie  Constitution.  State  ex 
inf.  V.  lindeU  By.  Co.,  151  Mo.  102,  loc  du 
185, 52  S.  W.  248;  St  Louis  &  Meramec  Blver 
Ry.  Co.  V.  City  of  Klrkwood,  159  Mo.  239. 
loc,  dt  240,  60  S.  W.  110,  58  U  R.  A.  300; 
City  of  St  Louis  V.  United  Railways,  263  Mo. 
387,  loc.  dt.  441,  174  S.  W.  78. 

Tills  court  has  also  uniformly  hdd  that  tbe 
dty,  in  giving  its  consent  as  provided  for  by 
said  section  20  of  article  12  of  the  Goostitn- 
tlon,  may  Impose  such  conditions  as  It  may 
deem  necessary  and  proper ;  but  whether  that 
power  is  derived  from  the  constitutional  pro- 
vision, the  charter  of  the  dty,  or  derived 
from  the  public  policy  of  the  state,  has  not 
been  dedded. 

The  following  cases  hold  that  the  dty  may 
lmi)ose  such  conditions:  Union  '  Depot  Ry. 
Co.  V.  Southern  Ry.  Co.,  105  Mo.  662,  loc.  dt 
673  and  574,  16  S.  W.  020;  St  Louis  ft  Mera- 
mec River  By.  Oo.  t.  Citjr  of  St  Lonls^  is> 
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Mo.  239,  00  S.  W.  110,  53  L.  R.  A.  300;  City 
of  St.  Louis  T.  United  Ballways  Co.,  263  Mo. 
387, 174  S.  Vr.  78. 

To  the  same  general  effect  are  the  follow- 
ing  aathoiitles:  Kansas  City  v.  Kansas  City 
Belt  Ry.  Co..  187  Mo.  146,  86  S.  W.  190;  In  re 
Kansas  City  Rya.  C<5.,  3  Mo.  P.  S.  C.  693; 
In  re  Southwest  Missouri  Ry.  Co.,  4  Mos  P. 
S.  C.  13;  People  v.  Barnard,  110  N.  T.  648,  18 
N.  B.  354 :  Klttlnger  t.  Buffalo  Traction  Co., 
160  N.  T.  377, 54  N.  B.  1081;  Gaedeke  v.  SUten 
Island,  eta,  R.  R.  Co.,  43  App.  Dlv.  615,  60 
N.  Y.  Snpp.  598;  People  ex  rel.  ▼.  North 
Tonawanda,  70  Misc.  Rep.  91,  126  N.  T. 
Snpp.  186;  Allegheny  v.  MUlTlUe,  etc.,  R.  R. 
Co.,  150  Pa.  411,  28  Atl.  202 ;  Plymouth  Tp. 
T.  Chestnut  Hill,  etc.,  R.  R.  Co.,  168  Pa.  181, 
32  AtL  19;  West  Chester  v.  Postal  T.  C.  Co., 
227  Pa.  384,  76  AU.  65 ;  Ashworth  v.  Pittsburg 
B.  R.  Co.,  231  Pa.  539,  80  Atl.  981;  Point 
Bridge  Co.  t.  Pittsburgh  R.  B.  Cc  240  Pa. 
105,  87  Atl.  614 ;  McKeesport  t.  McKeesport, 
etc.,  R.  R.  Ca,  262  Pa.  142,  97  AU.  184;  3 
Elliott  on  RaUroadB  (2d  Ed.)  1 1081 ;  Detroit 
T.  Detroit,  etc.,  R.  R.  Co.,  184  U.  S.  386,  22 
!>np.  Ct  410^  46  L.  Ed.  592. 

From  these  premises  It  Is  contended  by 
cooQsel  for  respondent  that,  since  the  Legis- 
lature could  not  under  the  Inhibltioa  ot 
said  constitutional  provifiions  in  the  flr^t  In- 
stance have  granted  the  railways  company 
the  authority  to  construct  and  operate  its 
railways  upon  and  over  the  streets  of  the 
dty  of  St.  Louis,  and  since  the  dty  alone 
possessed  the  absolute  and  exclusive  power, 
nnder  the  express  provisions  of  said  constl- 
tntiooal  provision,  to  grant  or  withhold  its 
consent  to  the  company  to  so  construct  and 
operate  its  railways,  and  since  the  city  had 
the  authority  to  Impose  a  condition  npon  its 
laid  consent  that  the  company  should  agre<! 
Ibat  it  would  not  chccrge  greater  fares  than 
those  Stated  In  the  ordinance,  it  therefore 
fullows  that  the  Legislature  cannot,  by  stat- 
ute subsequently  enacted,  authorize  that  to 
be  done  wbldi  it  could  not  do  in  the  first 
place,  namely,  aatborlze  the  Public  Service 
Commission  to  annul,  change,  or  Impair  the 
limitations  placed  upon  the  fares  prescribed 
by  the  franchise  ordinance.  In  other  words, 
U I  correctly  understand  counsel,  they  insist 
that  the  Legislature  had  no  constitutional 
authority  by  subsequent  legislation  to  change 
or  authorize  the  change  of  the  list  of  fares 
Hied  by  the  franchise  ordinance,  when  it 
could  not  in  the  first  place  have  done  so. 

It  must  be  conceded  that,  under  the  adjudi- 
cations of  this  court,  the  dty  of  St  Louis 
bad  the  absolute  and  exclusive  authority  to 
grant  to  or  withhold  its  consent  from  the  rail- 
ways company  to  construct  and  operate  its 
railways  over  the  streets  of  the  dly.  Uni<Hi 
Depot  Ry.  Ca  t.  Southern  By.  Co.,  105  Mo. 
562,  loa  dt.  673,  16  S.  W.  920;  St.  LouU  & 
Meramec  River  By.  Co.  v.  City  of  Klrkwood, 
159  Mo.  239,  60  S.  W.  110,  53  L.  R.  A.  300; 
Kansas  City  v.  Belt  Line  Co.,  187  Mo.  146, 
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loc.  dt  165,  86  S.  W.  190;  City  of  St  Louis 
T.  United  Railways  Co.,  263  Mo.  387,  loc.  dt 
439,  174  S.  W.  78. 

If  it  were  not  for  this  constitutional  provi- 
sion, there  would  be  no  doubt  as  to  the 
power  of  the  Legislaturo.  in  the  exercise  of 
its  police  power  to  increase  or  authorize  the 
commissiCMi  to  increase  the  rates  of  fares 
stipulated  for  In  the  franchise  ordinance;  as 
I  understand  it,  this  is  practically  conceded 
by  counsel  for  the  respondent.  But  In  the 
presence  of  that  provision,  it  is  contended 
that  the  L«£:l8lature  is  shorn  of  that  power. 
Their  position  Is  thus  stated: 

"The  police  power  is  always  subject  to  the 
rule  that  the  Legialature  may  not  exercise  any 
power  that  is  expressly  or  impliedly  forbidden 
by  the  Constitution." 

And  in  support  of  this  proposition  w«  are 
dted  to  the  following  authorities:  12  Cor- 
pus Juris,  p.  929;  State  v.  Julow,  129  Ma  163, 
31  S.  W.  781,  29  L.  R.  A.  257,  50  Am.  St  Rep. 
443;  State  v.  Missouri  Padflc  Ry.  Go.,  242 
Mo.  389, 147  S.  W.  118;  Ives  v.  South  Buffalo 
R.  R.  Co.,  201  N.  Y.  271,  94  N.  B.  481,  34 
L.  R.  A.  (N.  S.)  162,  Ann.  Cas.  1912B,  156. 

The  correctness  of  the  proportion  Just 
stated  is  fnlly  supported  by  the  authorities 
dted,  and  counsel  for  appellants  do  not  ques- 
tion its  soundness,  but  insist  that  said  sec- 
tion 20  of  artide  12  of  the  Constitution  has 
no  application  t«  the  f  Acts  of  this  case. 

This  brings  us  to  the  crudal  point  present- 
ed by  this  record,  and  I  am  of  the  opinion 
that  said  section  20  of  the  Constitution  baa 
no  application  whatever  to  this  case. 

It  will  be  observed  by  reading  said  section 
that  it  expressly  prohibits  the  Legislature 
from  "granting  the  right  to  construct  and 
operate  a  street  railroad  within  any  dty, 
*  *  *  without  first  acquiring  the  con- 
sent of  the  local  authorities,"  etc.  This  court, 
as  previously  stated,  has  repeatedly  held  that 
this  langniage  of  the  Constitution,  not  only 
prohibits  the  Legislature  from  granting  that 
right  to  a  street  car  company,  but  has  af- 
firmatively conferred  the  absolute  and  exclu- 
sive power  upon  the  dty  to  grant  that  right, 
or  to  absolutely  deny  it;  but  no  authority 
whatever  is  thereby  conferred  upon  the  dty 
to  prescribe  the  terms  and  conditions  upon 
which  the  street  railroad  may  be  construct- 
ed and  operated  npon  the  streets  of  the  city, 
much  less  the  power  to  fix  or  prescribe  the 
fares  the  company  may  or  may  not  charge  for 
the  transportation  of  passengers.  But  it  is 
stated  by  counsel  for  respondent  that  this 
court  has  repeatedly  held  that  the  dty  In  giv- 
ing such  consent  may  prescribe  the  fares  it 
may  charge.  Counsel  are  mistaken  In  that  as- 
sertion. In  so  far  as  I  have  been  able  to  as- 
certain, no  sudi  question  has  ever  been  be- 
fore this  court,  much  less  decided  by  it 
As  I  understand  the  decisions,  the  furthest 
this  court  has  gone  in  that  direction  was  to 
bold  that  because  the  dty  could  altogether 
deny  a  street  car   company   the  right   to 


Digitized  by  VjOOQIC 


802 


20T  SOUTHWESTERN  REPORTEB 


(Ua. 


operate  Its  roads  within  Its  corporate  limits, 
the  dty  had  the  right  to  dictate  the  terms  and 
conditions  upon  which  the  road  should  be 
operated.  The  following  cases  go  no  further : 
Union  Depot  Ry.  Co.  v.  Southern  Ry.  Co., 
supra;  St.  Louis  Meramec  Ry.  Co.  v.  Olty  of 
Klrkwood,  supra;  Kansas  City  v.  Belt  line 
Ry.  CO.,  supra;  Cl^  of  St.  Louis  v.  United 
Railways  Ca,  supra. 

But  it  should  be  observed  that  this  court, 
in  deciding  that  the  city  might  dictate  the 
terms  and  conditions  upon  which  the  road 
might  be  admitted  Into  the  dty,  did  not  bold 
that  the  power  to  so  do  was  conferred  upon 
It  by  said  section  20  of  the  Cbnstltntion,  but 
placed  Its  ruling  squarely  upon  the  ground 
that,  because  the  dty  had  the  absolute  and 
exclusive  right  to  exclude  the  roads  from  the 
dty  entirely,  itml^t  admit  th«n  upon  such 
terms  and  conditions  as  it  deemed  proper; 
that  the  greater  power  to  exclude  them  in- 
cluded the  Inddental  right  to  admit  them  up- 
on such  terms  and  conditions  as  it  might 
deem  best  St  Louis  v.  Meramec  Ry.  Co.  ▼. 
aty  of  Klrkwood,  ISO  Mo.  23»,  loc.  dt  253, 
60  S.  W.  110,  53  L.  R.  A.  300. 

[2]  In  the  latter  case,  this  court,  on  page 
263  of  160  Mo.,  on  page  113  of  60  S.  W.,  63 
L.  R.  A.  300,  quoted  approvingly  from  the 
case  of  Allegheny  City  v.  Railway,  158  Pa. 
411.  28  Atl.  20e,  the  following  language: 

"The  man  who  can  give  the  whole,  can  give 
a  part,  or  who  can  grant  absolutely,  can  grant 
with  a  reservation  of  rent  or  other  condition. 
He  who  can  consent  or  refuse  without  reason 
does  not  make  his  consent  or  his  refusal  either 
better  or  worse  by  a  good  or  bad  reason." 

By  parity  of  reasoning,  it  must  be  held 
that  a  dty  whldi  can  grant  the  whole  can 
grant  a  part,  that  Is,  the  whole  burdened  with 
conditions  and  limitations,  and  that  a  dty 
which  can  absolutely  refuse  to  grant  permis- 
sion to  a  street  car  company  to  construct  and 
operate  street  railroads  upon  Its  streets  may 
refuse  without  the  company  agrees  to  trans- 
port passengers  for  certain  fares.  But  that 
does  not  signify  that  the  power  of  the  dty 
to  Impose  those  conditions  and  limitations,  or 
the  light  to  stipulate  for  fares,  is  derived 
from  the  constitutional  provision  granting  to 
the  dty  the  power  to  consent  to  the  company 
entering  the  city;  the  two  powers  are  separate 
and  distinct  The  thought  I  am  trying  to  ex- 
press is  this:  Under  the  constitutional  pro- 
vision mentioned,  the  dty  had  the  power  to 
authorize  the  construction  and  operation  of 
street  railways  upon  the  streets  thereof  with- 
out conditions  or  limitations,  bad  It  deemed 
it  wise  to  have  done  so,  in  whldi  case  the 
common  law  would  have  permitted  the  com- 
pany to  charge  reasonable  fares  for  the 
services  to  be  performed  by  U,  or  In  sudi  a 
case  the  Legislature  could  have  fixed  the 
fares  to  be  charged,  and  neither  rate  so  fixed 
would  have  done  violence  to  the  constitutional 
provision  mentioned.  There  is  not  a  word  in 
the  Constitution  repealing  the  common  law 


In  that  regard  or  which  would  have  prohibit- 
ed the  Legislature  from  having  fixed  the  fates 
had  it  seen  fit  to  have  done  so.  This  Is  trne 
because  the  Legislature  has  absolute  power 
to  legislate  upon  any  subject  It  may  deem 
proper,  in  the  absence  of  express  constitu- 
tional prohlbltloa,  or  by  necessary  Implica- 
tioif  to  be  drawn  from  that  which  is  express- 
ly stated  therein.  By  reading  this  provisioa 
of  the  Constltation,  it  will  be  seen  that  it 
contains  no  language  which  expressly  or  by 
necessary  Impllcatloa  prohibits  sudi  legis- 
lation. That  being  true,  now  can  it  be  logi- 
cally said  the  L^slature  does  not  now  have 
the  constitutional  authority  to  enact  such 
legislation,  or  that  it  did  not  have  that  (wwer 
when  It  authorized  the  Public  Service  Oom- 
mission  to  increase  the  fares?  I  submit  that 
this  question  cannot  be  answered  in  the  nega- 
tive. 

It  must  be  I>ome  In  mind  that  I  am  not 
now  dealing  with  that  constitutional  provi- 
sion whldi  prohlUts  the  enactment  of  ao.r 
law  which  impairs  the  obligation  of  a  con- 
tract, that  will  be  considered  later,  but  ^iil 
section  20  of  artlde  12,  which  it  la  contended 
has  abridged  the  police  power  of  the  state, 
and  prevents  the  Legislature  from  fixing 
fares  to  be  diarged  by  street  car  ccxnpanles  in 
the  dty  of  St  Louis. 

The  same  general  rule  Is  announced  in 
Union  Depot  Ry.  Co.  v.  Southern  Rallwar 
Co.,  106  Mo.  662,  loc.  dt.  673,  16  S.  W.  920, 
922. 

In  that  case,  while  the  court  recognizes  the 
exclusive  power  of  the  city  to  grant  consent 
to  street  railroad  companies  to  construct  and 
operate  street  railways  upon  its  streets,  yet  it 
clearly  placed  the  dty's  authority  to  penult 
one  compcmy  to  run  Its  cars  over  the  track 
of  another  con^wny,  qot  upon  the  constitu- 
tional provision  mentioned,  but  upon  "the  re- 
served power  [of  the  dty]  la  the  Interest  of 
the  public  welfare  to  permit  any  other  com- 
pany to  run  its  cars  over  the  plalntUTs  road: 
for  such  is  the  contract  between  the  plaintiff 
and  the  city."  By  that  same  authority.  If  we 
may  so  call  it  the  dty  had  the  power  to 
stipulate  with  the  railways  company  regard- 
ing the  fares  it  should  charge  for  the  service 
to  be  performed  by  It  This  waji  not  because 
the  Oonstltutlon  authorised  the  dty  to  pre- 
scribe the  conditions  before  mentioned,  but 
because  It  did  not  prohibit  the  dty  from  so 
doing.  It  might,  therefore,  lnd^>endent  of  the 
Constitution,  inddentally  in  furtherance  of; 
the  public  good,  prescribe  such  terms.  If  that  j 
is  not  true,  then  clearly  the  dty  had  no  autbo^  I 
ity  whatever  to  contract  with  the  railwavs 
company  as  to  the  fares  that  should  be 
charged. 

A  similar  question  of  power  came  t)efor« 
this  court  in  the  case  of  State  ▼.  Parker  Dis- 
tilling Co.,  236  Mo.  219,  138  S.  W.  453.  Tbei« 
it  was  conceded,  and  aU  of  the  authoritiet 
held,  that  the  Legislature  bad  the  absolat* 
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and  exduslTe  power  to  probiMt  the  manntec- 
tnre  and  sale  of  intoxlcatlns  Uqaon  in  this 
state :  that,  notwithstanding  tbat  power,  conn- 
sel  (or  the  defendant  contended  that,  the  act 
of  the  Iiegialature  proTlding  for  licensing 
maniifftctorer*  of  malt  and  spirltuona  llqaora 
to  do  bnsineas  in  this  state,  the  act  was  void 
because  it  nwde  no  provision  fOr  their  regn- 
lation. 

After  an  ezliaustiTe  review  of  all  the  au- 
thorities, state  and  federal,  bearing  npon  tlie 
question  of  power,  this  conrt  in  that  case 
oa  page  274  of  286  Mo.,  on  page  468  of  139 
8.  W.,  used  this  language: 

"When  we  bear  in  mind  the  foregoing  Idea, 
that  the  liquor  traffic  in  this  state  has  no  legal 
rights,  save  and  except  those  expressly  granted 
faj  license  and  the  statute  under  whidi  it  is  i»- 
tned,  then  we  can  more  clearly  see  that  the 
ttate  may  imposo  such  conditions,  burdens,  and 
regulations  as  it  may  deem  wise  and  proper, 
and  no  one  who  engages  therein  has  a  right 
to  complain  thereof. 

"The  authorities  fully  support  the  propofi- 
tion  that  the  imposition  of  the  license  tax  alone 
is  the  exercise  of  the  police  power,  and  that  the 
[ifraon  who  desires  to  engage  in  the  liquor  traf- 
fic mast  pay,  or  agree  to  pay,  that  tax,  btfore 
the  license  wUl  issue,  and  .the  question  of  regu- 
lation is  foreign  to  the'  subject.  The  msnner 
and  extent  of  the  regulation  rests  exdusivdy 
ia  the  discretion  of  the  state.  The  regulations 
may  be  much,  little,  or  none,  as  the  Legisla- 
ture may  deem  wise,  and  this  is  the  first  time 
1  ever  heard  the  validity  of  such  a  law  being 
questioned  by  those  engaged  in  the  liquor  bnsl- 
leas,  because  it  provides  for  slight  rather  than 
■tringent  regulation." 

The  same  is  true  in  the  case  at  bar.  The 
power  of  the  city,  under  the  constitutional 
ptovlalon  mentioned,  to  grant  consent  to  the 
((Mnpany  to  enter  the  dty,  was  absolute  and 
rested  exclusively  with  the  former;  It  there- 
fore might  place  such  conditions  and  limita- 
tions upon  such  consent  or  none  at  all  as  it 
deemed  proper.  But  the  power  to  Inqxise 
nich  conditions  and  limitations  Is  wholly  dif- 
ferent from  the  power  to  give  such  assent. 

I  therefore  feel  confident  that  the  dty  of 
8t  Louis,  under  tlie  greater  power  to  admit 
or  deny  the  railways  company  the  right  to 
oiter  the  city,  left  it  at  full  liberty,  not  under 
the  constitutional  provision  mentioned,  but 
under  Its  general  reserved  powers,  to  impose 
sodi  terms  and  conditions  ui>on  the  company 
as  it  deemed  proper  In  permitting  It  to  oper- 
ate its  railways  upon  the  streets  of  the  dty; 
(Ms,  of  course,  includes  the  power  to  fix  by 
agreement  the  fares  to  be  charged  by  the 
company  for  the  services  to  be  performed  un- 
der itg  charter,  yet  In  line  with  the  public 
policy  of  the  state,  as  gathered  from  the  gen- 
eral trend  of  the  laws  enacted  for  the  general 
welfsre  of  all. 

The  same  prlndple  is  announced  In  the 
case  of  Tbraatier  r.  Glty  of  KlricsvUle  et  al., 
2M  S.  W.  804.  That  was  a  suit  brought  by 
fbe  property  owners  against  the  assignees  of 


spedal  tax  bills  Issued  in  payment  of  the  con- 
tract price  for  constructing  a  pulHlc  sewer  in 
that  dty.  The  ordinance  ordering  the  work 
to  be  done  required  the  dty  clerk  to  adver- 
tise for  bids,  and  that  the  contract  for  the 
oonstrpcticm  of  the  sewer  should  be  let  to 
the  lowest  and  best  bidder,  while  the  charter 
of  the  dty,  sections  9241  and  9264,  B.  8. 
1909,  was  absolutely  silent  upon  the  question, 
making  no  such  requirements.  For  this  rea- 
son the  city  clerk  did  not  advertise  for  bids 
as  required  by  the  ordinance.  There  was  but 
one  bid,  and  that  was  made  by  Grassle  Bros., 
who  perfwmed  the  work  and  assigned  the 
bills  to  the  defendants. 

Counsel  for  defendants  contended  tbat  be- 
cause the  diarter  of  the  dty  did  not  author- 
ize the  clerk  to  advertise  for  bids,  nor  tbat 
the  contract  should  be  let  to  the  lowest  and 
best  bidder,  the  dty  had  no  power  or  author- 
ity to  enact  the  ordinance  making  those  re- 
qulrem^its,  and  tber^ore  the  ordinance  was 
void,  and  the  tax  bills  were  just  as  valid 
as  if  the  ordinance  had  not  been  enacted,  and 
as  though  the  work  had  been  done  under  a 
private  contract  as  contemplated  by  the  char- 
ter. 

This  court,  in  that  case,  held  that  the  tax 
bills  were  void  because  the  contract  was  not 
awarded  according  to  the  ordinance  mention- 
ed; and  stated  that  if  the  contract  bad  been 
let'according  to  the  diarter  provisions,  with- 
out the  enactment  of  the  ordinance,  the  bills 
would  have  been  valid,  but  having  been  let 
after  the  passage  of  the  ordinance  and  In  vio- 
lation of  Its  terms,  the  bills  were  void.  The 
reasot>  assigned  was  that  the  charter  did 
not  prohibit  the  dty  from  advertising  for  bids, 
nor  let  the  contract  to  the  lowest  and  best  bid- 
der; but  since  that  was  the  mode  of  letting 
such  contracts  and  was  not  prohibited  by  the 
charter,  and  in  harmony  with  the  general 
welfare  of  the  dty  and  her  citizens,  the 
court  was  unwilling  to  hold  the  bills  invalid. 

The  following  cases  announce  the  seme 
rule,  and  are  cited  with  approval  in  Thrasher 
V.  KlricsvUle  Case:  Galbreath  v.  Newton, 
30  Mo.  App.  loc.  dt.  394 ;  Clapton  v.  Taylor, 
49  Mo.  Am>.  126;  Keane  v.  Gushing,  15  Mo. 
App.  96;  Cole  v.  Skrainka,  106  Mo.  303, 16  S. 
W.  491;  Excelsior  Springs  v.  Ettenson,  120 
Mo.  App.  loc.  dt  223,  96  S.  W.  701;  Spring- 
field V.  Weaver,  137  Mo.  650,  37  S.  W.  509. 

In  the  last  case,  this  court,  on  pages  667 
and  668  of  137  Mo.,  on  page  611  of  37  S.  W., 
used  this  language: 

"While  the  statute  governing  dties  of  ths 
third  dass  does  not  require  contracts  to  be  let 
out  to  bidders,  it  makes  no  contrary  or  incon- 
sistent requirement.  The  council,  then,  had 
the  undoubted  power  to  require  contracts  to  be 
let  in  that  manner." 

« 

The  same  is  true  of  the  case  at  bar.  Sec- 
tion 20  of  artlde  12  of  the  Oonstitutlon  au- 
thorized the  dty  of  St.  Louis  to  iwrmit  street 
car  companies  to  construct  and  operate  street 
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rallroada  npon  the  streets  thereof,  but  did 
not  require  the  city  to  fix  the  fares,  nor  does 
It  prohibit  the  dty  from  so  doing.  The  ooun- 
cll  then,  according  to  the  ruling  In  the  case 
last  dted,  had  the  undoubted  power  to  re- 
quire the  railways  company  to  car^  pas- 
sengers for  the  sum  stated  in  the  •ordinance. 
This  was  clearly  upon  the  theory  that  such 
requirement  was  not  prohibited  by  the  Con- 
stitution, but  was  in  keeping  with  the  geo- 
eral  mode  of  granting  to  street  railroads 
permission  to  enter  cities,  towns,  and  vll- 
ages  throughout  this  state.  If  not  the  country 
at  large,  and  was  In  harmony  with  the  gener- 
al weU-belng  of  the  dty  and  the  inhabitants 
thereof,  and  for  that  reason  the  dty  oouadl 
had  the  unquestionable  authority,  Independ- 
ent of  the  Constitution,  to  fix  the  fares  to  be 
charged  by  the  ordljiance. 

When  reduced  to  their  final  analysis,  the 
foregoing  authorities  in  substance  announce 
this  rule:  That  where  a  person  or  corpora- 
ticHi,  loiduding  a  dty,  has  the  absolute  and 
exclusive  legal  power  or  authority  to  do  or 
not  to  do  a  particular  thing,  then  no  addi- 
tional power  or  authority,  except  mental  ca- 
pacity and  physical  force,  is  necessary  to  en- 
able such  person,  corporation,  or  dty  to  im- 
pose such  conditions  or  limitations  as  he  or 
it  may  deem  pr<^er  upon  the  mode  or  manner 
'  of  the  performance  or  nonperformance  of 
that  thing.  Possibly  sound  public  policy  of 
the  state  and  the  general  welfare  clause  of 
a  city  charter  might  condemn  any  condition 
or  limitation  attached  thereto  which  would  be 
detrimental  to  the  public  good.  This  Is  not 
only  elementary,  but  seems  to  me  to  be  self- 
evident  Moreover,  If  this  Is  not  the  law, 
then  a  county  court,  under  this  same  section 
20  of  article  12  of  the  Constitution,  could, 
with  the  same  irrevocable  authority,  require 
a  street  car  company  to  agree  to  i>ay  a  five- 
cent  fare  for  each  passenger  carried  by  it  for 
the  consent  of  the  former  to  the  latter  to 
cross  over  or  along  any  public  road  in  the 
county.  If  the  dty  has  that  Irrevocable  au- 
thority, then  undoubtedly  the  county  court, 
after  granting  its  consent,  would  be  Irrevo- 
cably bound  thereby,  however  expressive  a 
compliance  with  th^  contract  might  become, 
even  to  the  extent  of  fordng  the  company  in- 
to bankruptcy,  and  permanently  suspend  the 
operation!  of  the  road;  and  there  would  be 
absolutely  no  relief  for  such  a  deplorable 
condition,  except  an  amendment  to  the  Con- 
stitution, in  that  regard,  which  would  take 
months,  if  not  years,  to  do,  to  say  nothing  of 
the  cost  and  inconvenience  to  the  traveling 
public  during  that  time.  That  same  de- 
plorable condition  might  befttll  the  railways 
company  and  the  people  of  the  dty  of  St. 
Louis,  and  there  would  be  no  remedy  except 
as  before  stated.  Certainly  that  was  not  the 
Intention  of  the  framers  of  the  Constitution. 

Again,  if  ft  county  court  may  permit  a  street 
car  company  to  operate  its  roads  over  the 
public  roads  of  the  county  without  conditions 


imposed  or  duties  reqalred,  w1i7  may  not  a  dtr 
do  the  same?  Both  are  governed  by  the  same 
omBtltutional  provision,  and.  If  the  conrt 
dionld  so  grant  Its  ooasent,  may  not  the  Leg- 
islature subsequently  Impose  duties  and  bar- 
dens  upon  the  company  for  the  privilege  of 
continuing  to  operate  its  cars  over  the  public 
roads?  Certainly  It  may;  this  has  been  fre- 
quently done  by  county  courts  and  dty  coon- 
dls,  such  as  requiring  such  companies  to  con- 
struct and  maintain  bridges,  viaducts,  etc. 
Or  suppose  the  county  court  should,  as  a  ooo- 
ditiOQ  to  its  consent  to  let  the  company  o^ 
cupy  a  public  road,  require  It  to  agree  to 
maintain  a  free  ferry  across  a  river  dividing 
its  railway  into  two  parts,  wbldi  would  te 
very  valuable  to  the  traveling  public  yet 
oould  it  be  seriously  contended  that  the  coatt 
could  not,  in  ease  of  necessity,  relieve  the 
company  from  the  obligations  of  that  con- 
tract, even  though  such  release  would  great- 
ly Increase  the  cost  of  travd  to  the  public? 
I  think  not;  dearly  there  is  nothing  in  tbe 
Constitution  denying  sudi  right 

[3]  If  I  am  correct  In  the  foreg«4i>g  concln- 
Edon,  then  the  Legislature  had  the  nndonbted 
authority  under  the  police  power  of  the  state 
to  increase  or  decease  those  fares  as  it 
deems  proper,  or  to  authorize  the  PnMic 
Service  Commission  to  do  the  same. 

The  following  cases  so  hold:  State  ex  rel 
T.  Public  Service  Commission,  20i  S.  W.  497: 
City  of  Fulton  v.  Public  Service  Commission, 
204  S.  W.  886;  State  PubUc  UtiUtles  Commis- 
Bioa  y.  Railroad,  27S  111.  655,  570,  114  N-  E. 
325,  Ann.  Cas.  IdlTC,  60;  CSilcago  t.  O'Con- 
nell,  278  111.  691,  U6  N.  B.  210;  AUantlc 
Coast  Railway  Co.  ▼.  CcHnmissioneis  (N.  J.) 
104  Atl.  218;  CoUingswood  Sewerage  Co.  v. 
Colllngswood  (N.  3.  Sup.)  102  Atl.  901:  Salt 
Lake  v.  Traction  Co.  (Utah)  173  Pac.  556. 

And  this  Is  true  whether  the  franchise  o^ 
dlnance  mentioned  Is  cwisldered  as  a  con- 
tract or  a  regulation  enactment;  It  having 
been  enacted  and  agreed  to  subject  to  the 
police  power  of  the  state,  It  must  give  wny 
upon  the  exerdse  of  that  povtr  by  the  Legis- 
lature or  by  its  duly  authorized  agent,  tbe 
Public  Service  Commission;  and  it  having  act- 
ed the  ordinance  or  contract  as  you  may 
deem  it  must  give  way  to  the  extent  hereiB- 
before  stated.  State  ex  rel.  ▼.  PuWlc  Sen-ice 
Commission,  204  S.  W.  499;  City  of  Fultuo  t. 
Public  Service  Commission.  204  S.  W.  38& 

There  are  other  cases  In  and  out  of  tliii 
state  announcing  the  same  doctrine,  and  sooitj 
in  other  states  and  possiUy  one  In  this  (Stattj 
ex  rel.  St  Joseph  Water  Co.  ▼.  EasUn,  270 Ma, 
103,  192  S.  W.  1006^  L.  B.  A.  1017D,  802),  a» 
noundng  a  contrary  doctrine,  espedally  to 
the  case  of  Matter  of  Qulnby  ▼.  Public  Serf- 
ice  Commission,  223  N.  Y.  244,  119  N.  B.  433. 
But  after  careful  consideration  of  all  of  tbem, 
we  are  satisfied  npon  both  reason  and  autboN 
Ity  the  rule  announced  in  this  state  Is  the  co^ 
rect  one. 

[4]  II.  The  other  legal  pnqpoeitioa  referi«i 
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to  in  tbe  fmrmer  part  at  tbls  opinion  is,  in 

brief,  whetber  or  not,  under  tbe  Scheme  and 
Cbarter  of  the  City  o9  St.  Lonla,  the  act  of 
the  Le^alature  creating  the  PabHc  Service 
CoRimlssioD  and  defining  its  pow^^  and  pt^- 
scribing  its  dntleB  is  applicable  to  tbe  dty  of 
8t  Louis. 

Tbls  proposition  must  be  decided  in  the  af- 
firmatlTe.  Section  23  of  article  9  of  the  Con- 
gtltntlan  in  express  terms  provides  that  the 
cbarter  and  amendments  shall  always  be  in 
barmony  and  subject  to  the  Cionstitutlon  and 
laws  of  Missouri,  etc. ;  and  section  26  of  tbe 
same  article  also  expressly  provides  that — 

"Tbe  General  Assembly  sball  have  the  same 
power  over  tbe  city  and  county  o£  St.  Ixniis 
that  it  baa  over  other  cities  and  counties  of  tbls 

state." 

This  is  not  a  new  question  before  this  court 
Tbe  same  roling  as  above  announced  was 
made  In  the  case  of  Bwlng  v.  Hoblltzdler, 
85  Mo.  04,  loc.  clt.  76,  and  State  ex  reL  Gar- 
ner V.  Missouri  &  Kansas  Telephone  Oa,  189 
Ho.  83,  loc.  dt.  99,  88  S.  W.  41. 

We  are  therefore  of  the  opinion  tliat  the 
judgment  of  the  drcnifr  court  should  be  reivers- 
ed,  and  the  cause  remanded,  with  directions 
to  proceed  with  the  cause  as  required  b^  law. 

FAKIS.    WAUOJE,    and    GRAVES,    JJ., 

concur. 

BOND,  C.  J.  (concurring).  [8,6]  Where 
not  constitutionally  inhibited,  the  power  to  fix 
rates  of  steam  and  street  railroads  is  a  leg- 
islative faculty  which  is  delegable  to  a  Pub- 
lic Service  Commission.  Neither  the  liCgls- 
lature  nor  its  administrative  agency  can  fix 
rates  which  are  confiscatory  of  the  property 
of  the  carrier.  If  there  had  been  a  specific 
rate  per  passenger  prescribed  by  a  general 
statute  at  the  time  the  street  railroad  was 
chartered,  the  city  of  St.  Louis  could  not  have 
contracted  for  a  dlffer^it  rate  as  the  price  of 
admitting  the  carrier ;  for  Its  charter  powers 
are  subordinate  to  the  general  laws  of  the 
state.  This  power  of  the  Legislature  fully 
exlsthig,  though  unexerted,  at  the  time  of  the 
incorporation  of  the  street  railway,  was  sub- 
sequently delegated  to  the  Public  Service 
Commission,  who  thereby  became  empowered 
to  prescribe  rates,  reasonable  and  lawful,  and 
TObject  to  Judidal  review,  which  should  dis- 
place any  prior  rates  prescribed  by  the  mu- 
nicipality, which  said  munldpality  was  en- 
titled to  make  in  its  capadty  as  an  auxil- 
iary but  subordinate  governmental  agency. 
Tbe  parent  body,  the  state,  through  its  Leg- 


islature, might  have  altered  any  rate  which 
it  might  have  fixed  when  the  carrier  was  in- 
corporated In  virtue  of  its  alienable  police 
powers. 

It  necessarily  follows  that  a  Public  Serv- 
ice Commission,  dothed  quod  hoc  with  this 
legislative  authority,  mi^t  prescribe  rates 
conformable  to  the  preservation  of  an  utility 
necessary  to  tlie  public  convenienoe  and  wel- 
fare. 

This  is  exactly  what  was  ruled  in  the  8e- 
dalia  and  Fulton  Cases  ander  which  the  con- 
clusion is  inescapable  that  the  action  of  tbe 
circuit  court  in  setting  aside  the  finding  of 
the  IMibllc  Service  Commission  was  error. 
Hence  my  concurrence  in  the  reversal  of  tbe 
Judgment  of  the  drcnit  court  and  the  af- 
firmance of  the  order  of  the  commissimL 

FARIS,  BLAIR,  and  WtLUAMS,  33.,  con- 
cur in  this  oitoion. 


OITI  OF  ST.  LOUIS  V.  PUBUO  SERVIOB 
COMMISSION  et  al.    (No.  21074.) 

(Supreme  Court  of  Missouri,  in  Banc. 
Dea  30,  191S.) 

Appeal  from  (Circuit  (Toort,  Cole  County;  3. 
Q.  Slate,  Judge. 

Action  by  the  City  of  St  Louis  against  the 
Public  Service  Commission  and  another.  Judg- 
ment for  plaintiff,  and  defendants  appeal.  Re- 
versed and  remanded. 

H.  S.  Priest  and  T.  B.  Frauds,  both  ot  St 
Louis  (Morton  Jourdan,  of  St  Louis,  of  coun- 
sel), for  appellant  United  Bys.  Co. 

A.  Z.  Patterson  and  J.  D.  Lindsay,  both  of 
Jefferson  City,  for  appellant  Public  Service 
CommiBsion. 

Charles  H.  Danes  and  H.  A.  Hamiltrai,  both 
of  St  Louis,  for  respondent 

WOODSON,  J.  This  case  involves  tbe  same 
facts,  and  presents  tbe  same  legal  propositions, 
that  were  involved  in  tbe  case  of  City  of  St 
Louis  V.  Public  Service  Commission,  207  S. 
W.  799,  decided  at  tbe  present  sitting  of  this 
court  The  ruUngs  in  that  case  are  controlling 
in  this  one. 

For  tbe  reasons  therein  stated,  the  judgment 
of  tbe  circuit  court  in  this  case  will  also  be 
reversed,  and  the  cause  remanded. 

FARIS,  WALKBR,  and  GRAVES.  J  J.,  oon- 
cnr. 

BOND,  C  J.,  concurs  in  separate  opinion, 
hi  which  FABIS,  BLAIR,  and  WILLIAMS, 
JJ.,  concur. 
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8TATB  ▼.  SIBLET.    (No.  2102».) 

(Supreme  Court  of  Missouri,  DiTision  No.  2. 
Dae.  28, 1»18.) 

1.  CBnaiTAi.  Law  «=>402(1)  —  Copies  —  Pkk- 

UlflNABTr  PBOor. 
In  a  prosecution  (or  embenlement  of  fancls 
received  as  guardian  under  an  insurance  pol- 
icy, admission  in  evidence  of  a  copy  of  the 
poUcy  was  erroneous,  wliere  there  was  no  proof 
that  the  original  was  lost  or  was  sent  to  the 
home  office  according  to  a  by-law  of  the  lodge, 
although  the  scribe  of  the  local  lodge  testified 
that  the  original  certificate  was  not  in  his  pos- 
session. 

2.  Cbiminai,  Law  t.illl   Pboot  bt  <3opt— 

AUTHKlnlOJkTIOII. 

It  was  error  to  admit  in  evidence  in  a  crim- 
inal case  a  copy  of  an  insurance  policy,  where 
it  did  not  appear  where  the  copy  came  from  or 
who  made  it,  or  that  any  one  compared  it  with 
the  original;  the  only  evidence  along  that  line 
*  regarding  the  original  being  that  "in  a  general 
way  it  looked  like  this  copy,"  and  that  the  copy 
was  the  "general  form"  in  use  at  the  time  the 
policy  was  issued. 

8.  EuBEZZusiixNT    9=343  —  Etidkncs — Retb- 

VANCT. 

In  a  prosecution  for  embesslement  of  funds 
coming  into  defendant's  hands  as  guardian  of 
his  children  as  beneficiaries  on  a  policy  of  in- 
surance on  the  life  of  the  wife  and  mother,  de- 
fendant's evidence  that  an  amount  equal  to  the 
shortage  was  applied  on  a  note  executed  by 
deceased,  proceeds  of  which  were  used  to  re- 
pair and  improve  property  which  passed  to 
children,  was  not  relevant. 

4.  Cbiminai,  Law  «=>396(2)  —  Evidkrcb  — 

Con  VEBSATION& 

Where  a  witness  for  the  state  in  a  criminal 
action  testifies  as  to  a  certain  conversation  with 
accused,  it  is  not  error  to  exclude  evidence  of 
the  accused  as  to  a  portion  of  the  conversation 
which  in  no  manner  explains  or  modifies  the  por- 
tion of  the  conversation  related  by  the  witness 
for  the  state. 

Appeal  from  <3trcuit  C!Ourt,  Soott  County; 
Frank  Kelly,  Judge. 

Roy  E.  Sibley  was  convicted  of  embezsle- 
ment,  and  he  appeals.  Reversed  and  re- 
manded. 

Upon  an  information  charging  him  with 
embezzlement  under  section  4556,  R.  S.  1900, 
defendant  was  tried  ia  the  circuit  court  of 
Scott  county,  found  guilty,  and  his  punish- 
ment was  fixed  at  two  years'  imprisonment. 
Defendant  duly  appealed. 

The  evidence  upon  the  part  of  the  state  was 
substantially  as  follows: 

Over  defendant's  objection,  the  state  intro- 
duced a  copy  of  an  Insurance  policy  Issued 
August  23,  1906,  by  the  Supreme  Tribe  of 
Ben  Hur  upon  the  life  of  Elizabeth  Sibley, 
payable  in  the  sum  of  $1,(XX>  upon  her  death 
to  Roy  E.  Sibley  (husband  and  defendant 


Jiereln),  Julia  and  Uoj  L.  SlMey  and  Eugme 
W.  Oeott  (dilldrBD  of  the  Inaured). 

On  January  19.  iOU  (Mrs.  EBlzabeth  Sib^ 
ley,  the  Insured,  hAvlng  died  shortly  prior 
thereto),  the  defendant  qualified  and  wu 
duly  amxteted  guardian  of  said  Julia  and 
Roy  Li  Sibley  and  Eugene  W.  Croft,  minors, 
and  benefldariea  in  the  above  policy.  Oo 
that  day,  in  reifij  to  a  question  from  the 
probate  Jndge,  defendant  stated  that  "(750 
was  coming  into  his  hands  belonging  to  the 
minors,"  and  his  bond  was  fixed  at  $1,500, 
which  was  afterwards  given. 

In  February,  1&14,  defendant  received  a 
voucher  check  from  the  Suprone  Tribe  of 
Ben  Hur  in  the  sum  of  $1,(XX>  in  payment  of 
the  death  boieflt  of  said  BUzabeth  Sibley. 
deceased.  Tlie  dieck  was  made  payable  to 
"Boy  E.  Sibley,  Roy  EL  Sibley,  Guardian  of 
Julia  Sibley,  R07  U  Sibley  and  Ekigene  W. 
Otott" 

This  Check  was  cashed  by  defendant  at  the 
First  State  Bank  of  Fbrnfelt,  Mo.  (FomfelL 
at  that  time,  being  the  home  of  the  Siblers) 
and  $600  thereof  was  deposited  in  said  bank 
to  the  credit  of  Roy  JO.  Slbleiy,  guardian. 
Of  the  remaining  $400,  $142.35  was  used  by 
defendant  in  paying  a  note  held  hf  the  back 
dated  July  2,  1910^  agahut  Mrs.  EUzabeth 
Sibley  as  maker  and  defendant  as  indoraer. 

Defendant  filed  inventory  as  guardian 
showing  the  receipt  by  him  of  the  sum  of 
$600.  The  evidence  shows  that  no  part  of 
this  $600  was  embezzled  by  defendant.  (It  is 
the  theory  of  the  state  that  the  minor  bene- 
fidarles  were  entitled  to  $750  of  the  Insur- 
ance money,  instead  of  the  $6(X)  for  which  de- 
fendant accounted,  and  that  the  $150  which 
was  not  accounted  for  was  onbesczied  by  de- 
fendant) 

Witness  H.  D.  Rogers,  who  had  signed  de- 
fendant's bond  as  guardian,  testified  that, 
later  at  St  Couls,  he  had  a  conversation  with 
defendant  concerning  his  handling  of  the 
guardianship  fund,  and  that  defendant  said. 
"I  am  short  $150  in  this  matter,"  and  that  be 
wanted  to  make  it  good. 

The  evidence  upon  the  part  of  defendant 
was  substantially  as  foUows: 

Defendant  in  his  own  behalf  testified: 
That  Eugene  Ooft  was  his  stepson  and  Roy 
L.  and  Julia  Sibley  were  his  children.  That 
he  received  the  $1,000  from  the  Ben  Hor 
Lodge  and  used  the  money  as  follows :  (600 
was  placed  in  bank  to  his  credit  as  guardlHn: 
about  $150  was  used  to  pay  a  note  "negotiat- 
ed by  my  wife  and  indorsed  by  myseir';  $100 
was  paid  to  his  father  for  taking  care  of 
said  minors  for  a  short  while  after  his  wife's 
death  and  while  he  was  looking  for  work: 
$17.60  was  used  in  purchasing  fw  himself 
a  railroad  ticket  to  Shreveport  La.,  where  be 
went  to  procure  work;  that  the  balance  was 
used  in  paying  bills  which  he  owed.  He  de- 
nied that  he  had  ever  told  Mr.  Rogers  that 
be  was  short  $150,  but  admitted  that  he  bad  a 
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coDveraatlon  with  Rogers  in  St.  Conis  to  the 
following  effect: 

"He  (Bogen)  aakcd  me  if  I  wm  eweN  that  I 
was  short  lUMk  I  told  him  I  wu  not.  In 
the  course  of  the  conversation,  I  tokJ  him  I  did 
Dot  understand  how  I  conld  be  short  that 
amount  of  money,  and  I  explained  how  I  han- 
dled the  money.  He  said  something  to  me  to 
the  effect  that  he  was  going  to  have  to  make 
good  what  I  was  short,  and  in  reply  I  says: 
'Mr.  Rogers,  I  don't  want  any  one  to  make  good 
aoy thing;  that  is  an  obligatoin  of  mine,  but 
I  don't  feel  that  I  am  short  in  this  matter.' 
And  he  insisted  that  I  most  make  it  good,  and 
I  told  Mr.  Rogers  if  I  was  responsible  I  wasn't 
in  a  financial  position  to  make  it  good,  regard- 
less of  the  amount.  *  •  *  I  told  him  that  I 
paid  a  note  at  the  bank  negotiated  by  my  wife 
and  indorsed  by  myself,  the  amount  of  which 
was  approximately  $160;  that  I  placed  on  de- 
posit in  the  First  State  Bank  of  Fomfelt  |600 
to  the  credit  of  those  minor  heirs  and  my  in- 
ventory liad  been  filed  in  the  probate  court  ac- 
cordingly. I  don't  recall  whether  I  told  Mr. 
Rogers  that  I  gave  my  ftither  $100  or  not." 

The  court  refused  defendant's  offer  to  tes- 
tify to  the  following: 

"I  further  told  him  In  said  conversation  my 
wife  borrowed  this  money  to  paint,  paper,  and 
repair  her  separate  property  in  which  I  had 
no  interest,  and  wliicb  would  descend  to  the 
very  diildren  to  which  this  money  was  due,  and 
told  Mr.  Rogers  the  money  was  spent  for  the 
improvement  of  the  children's  property." 

Defendant  excepted  to  the  conrt's  mUng. 

Snch  further  facts  as  shall  be  necessary 
to  an  understanding  of  the  points  InTolved 
will  be  mentioned  In  the  course  of  the  opin- 
ion. 

Gallivan  A  Finch,  of  New  Madrid,  for  ap- 
pellant. 

Frank  W.  McAllister,  Atty.  Oen.,  and 
Seorge  V.  B«rry,  Special  Asst  Atty.  Q«n.,  tor 
the  State. 

WiLIiIAMS,  J.  (after  stating  the  fftcts  as 
ibove).  Learned  counsel  for  appelant  pres- 
et, as  grounds  for  reversal,  but  two  asslgn- 
neota  of  error. 

Briefly  stated,  they  are  as  follows: 

(1)  The  court  erred  la  admitting  In  evl- 
lence  the  copy  of  the  benefit  certificate  (the 
wUcy). 

(2)  Tlie  court  erred  in  excluding  defend- 
int's  offer  to  prove  what  he  had  told  Mr. 
logers  concerning  the  purpose  for  which  his 
rife  had  in  1910  borrowed  the  $150  at  the 
lank. 

These  will  be  discussed  In  th^r  order. 

[1]  L  Ooncemlng  point  1,  it  Is  Insisted 
bat:  (a)  There  was  not  preliminary  proof 
bat  the  original  was  lost  or  was  outside  the 
urlsdictlon  of  the  court;  (b)  there  was  not 
affldent  proof  that  the  offered  copy  was  in 
act  a  true  oc^y  of  the  orlglnaL 

The  evidence  bearing  np<»i  the  question  as 
i  whether  the  original  certificate  was  lost 


or  without  the  Jurisdiction  of  the  court  was 
as  follows: 

Samuel  Walker,  who  was,  and  for  one 
month  prior  to  the  trial  had  t>een,  the  scribe 
of  the  local  lodge  at  Fomfelt,  Mo.,  testified 
that  he  "did  not"  have  in  his  possession  or 
custody  all  the  books  and  papers  of  the  local 
lodge;  that  the  original  certificate  was  not 
in  Ills  itossesslon ;  fliat  he  had  made  "no 
search"  fbr  this  particular  document  A  by- 
law of  the  Supreme  Tribe  of  Ben  Hur  was 
introduced  to  the  ^ect  that  ui>on  final  set- 
tlement of  death  claims  the  scribe  of  the  local 
lodge  was  required  to  forward  to  the  home 
office  at  Crawfordsvllle,  Ind.,  the  original 
certificate  or  policy. 

There  was  no  evidence  to  show  that  this 
by-law  was  in  force  and  effect  at  the  time 
settlement  was  made  on  the  present  x>olicy, 
or  that  (if  It  was  in  effect)  the  by-law  Iiad 
been  followed  in  this  Instance,  or  tliat  It 
was  the  general  custran  and  practice  of  the 
local  lodge,  upon  final  settlement  of  death 
losses,  to  send  the  original  certlflcates  to  the 
home  ofllce  in  Indiana.  Neither  does  the  tes- 
timony of  the  local  scribe  show  a  sufficient 
search  to  warrant  the  Inference  that  the  orig- 
inal policy  could  not  be  found. 

We  are  therefore  of  the  opinion  that  the 
preliminary  showing  was  not  snffldent  to 
warrant  the  Introduction  of  seccmdary  evi- 
dence. Orchard  ▼.  C<dlier,  171  Mo.  890,  loc. 
dt  400,  n  8.  W.  077;  2  Encyclopaedia  of 
Evidence,  884. 

[2]  Uonoemlng  ^olnt  2,  we  are  of  tlie  opin- 
ion that  the  correctness  of  the  copy  offered 
was  not  suffidently  established  to  justify  its 
admission  lu  evidence,  even  though  an  other- 
wise proper  foundation  had  been  laid  for 
its  Introduction.  2  Ebcyclopcedia  of  Evi- 
dence, 390. 

Where  this  copy  came  from,  or  who  made 
it,  does  not  appear.  It  does  not  appear  to 
have  been  compared  with  the  original  by  any 
one.  And  no  one  testified  that  it  was  an 
exact  copy  of  the  originid  policy.  Mr.  Mer- 
rill, who  was  the  scribe  of  the  local  lodge  at 
the  time  the  original  policy  was  issued,  tes- 
tified that  he  then  saw  the  original  and  de- 
livered it  to  Mrs.  Sibley,  the  Insured.  He 
testified  that  he  did  not  know  where  the  orig- 
inal policy  was  at  flie  time  of  the  trial,  and 
that  all  he  remembered  about  the  original 
policy  (which  he  liad  last  seen  eight  years 
before),  was  that  "in  a  general  way  it  look- 
ed like  this  copy"  and  that  the  copy  offered 
was  the  "general  fbrm"  In  use  at  the  time 
the  policy  was  issued. 

It  must  be  remembered  tiiat  the  portion  of 
the  original  policy  most  vital  to  the  issues 
of  this  case  was  the  portion  whldi  fixed  the 
interest  of  the  respective  benefldariee  In  the 
death  fund.  All  the  iMlicles  at  that  time  may 
have  been  made  upon  a  general  form,  but 
this  would  be  no  evidence  that  any  certain 
group  of  benefidaries  received  a  certain 
pr(vx)rti(Hi  of  the  death  fund.    The  lespec- 
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tlve  Interests  of  the  beneficiaries  woold,  no 
doubt,  be  controlled  by  the  specific  provi- 
sion in  each  instance  written  Into  the  gener- 
al form  of  policy,  and  the  evidence  to  the 
effect  that  this  copy  vraa  of  the  same  gener- 
al form  or  general  aiH>earance  as  the  original 
would  not  be  sufficient  evidence  to  justify  an 
Inference  that  the  provision  In  the  copy  con- 
cerning the  ownership  of  the  death  benefit 
was  the  same  as  that  contained  in  the  orig- 
inal certificate 

[S]  II.  We  are  unaUe  to  discover  any  error 
In  the  court's  refusal  to  allow  defendant  to 
state  what  he  may  have  said  to  Mr.  Rogers 
about  the  purpose  for  which  his  wife  bor- 
rowed the  money  from  the  bank  in  1910. 
ITrom  the  other  evidence  it  appears  that  his 
wife  borrowed  the  money  from  the  bank  and 
that  he  Indorsed  the  note.  The  purpose  for 
whidi  the  wife  borrowed  the  money  Is  not 
relevant  to  any  issue  presented  by  the  pres- 
ent record. 

[4]  The  rejected  portion  of  the  conv^rsa- 
tion  in  no  manner  explains  or  modifies  that 
portion  of  the  conversation  related  by  wit- 
ness Rogers  to  the  effect  that  defendant 
admitted  t»Um  that  be  was  $150  short,  and 
the  same  was  not  therefore  admissible  on  the 
theory  that  it  was  a  material  part  of  the  en- 
tire conversation.  16  Oyc.  1040  (b),  and  cases 
therein  cited. 

On  account  of  the  error  discussed  In  para- 
graph I,  the  judgment  is  reversed,  and  the 
cause  rananded. 

AH  concur. 


STATE  T.  licHENRY.     (No.  209&1.) 

(Supreme  Oourt  of  Missouri,  Division  No.  2. 
Dec.  23,  1918.) 

1.  CKmtRAi.  Law  €=>881(4)  —  Distinct  Or- 

TKNSES— GENE&AL  VEBDICT. 

Where  defendant  is  charged  In  the  indict- 
ment with  two  or  more  different  and  distinct 
offenses,  a  general  verdict,  without  designating 
of  which  (^ense  he  is  (oond  goflty,  cannot 
stand. 

2.  Cbiminal  Law  «=s>881(4)— Vebdiot— Con- 
viCTioK  or  DisTiNOT  Fklowies. 

Rev.  St  1909,  S  4528,  permitting  burglary 
and  larceny  to  be  charged  in  the  same  count 
and  indictm«it,  constitntes  an  exception  to  the 
general  rule  that  a  person  cannot  on  the  same 
trial  be  convicted  of  two  different  and  distinct 
felonies,  but  does  not  operate  to  avoid  the  ne- 
cessity of  a  finding  by  a  jury  of  what  particular 
offense  or  oSeaae*  defendant  has  been  guilty. 

3.  Cbiminai,   Law    «=»884  — Vebdiot— Dia- 
nitoT  OFraiTSBs— FTsiNo  Pknaltt. 

In  a  trial  for  burglary  and  larceny  charged 
in  the  same  eonnt,  as  permitted  by  Rev.  St. 
1906,  f  4528,  the  verdiot,  if  finding  defendant 
guilty  of  both  offenses,  should  fix  a  separate  pen- 
alty for  eadt  offense. 


Appeal  from  Circuit  Court,  Scotland  Conn- 
ty;  N.  M.  Pettlnglll,  Judge. 

Charles  McHenry  was  convicted  of  burg- 
lary and  larceny,  and  be  aiveala.  Berersed 
and  remanded. 

Claude  C.  Fogle^  of  Mempbi^  for  appel- 
lant 

Frank  W.  McAllister,  Atty.  Gen.,  and  8. 
E.  Skell^,  Asst  Atty.  Geo.,  for  the  State. 

WHITE,  C.  The  appeal  Is  from  a  Jnds- 
ment  of  the  circuit  court  of  Scotland  ooun- 
ty  wherein  the  defendant  was  convicted  of 
burglary  and  larceny.  The  only  error  com- 
plained of  is  the  instruction  givoi  by  the 
trial  oourt  authorizing  a  general  verdict  and 
the  verdict  returned  pursuant  to  that  in- 
struction. 

The  defendant  was  charged  with  burglary 
and  also  with  larceny  in  one  count  of  the 
information,  as  may  be  done  under  section 
4528,  R.  S.  1809. 

There  was  evidence  tending  to  show  that 
the  defendant  committed  the  offense  of  burg- 
lary by  breaking  into  a  store,  and  also  lai^ 
ceny  by  taking  and  carrying  away  certaia 
hardware  therefrom.  The  trial  court  in- 
structed the  jury  that,  if  they  should  find 
the  defendant  "did  wrongfully  and  forcibly 
break  into  the  store  with  intezit  to  steal," 
etc.,  they  should  find  him  guilty  of  burglary 
in  the  second  degree  and  assess  his  punish- 
ment at  imprlsomuent  in  the  penitentiaiy 
for  a  term  of  not  less  than  two  years.  The 
court  gave  another  Instruction  directing  the 
jury  that,  if  they  should  find  the  defendant 
unlawfully  and  wrongfully  broke  Into  the 
store,  as  explained  in  the  preceding  instruc- 
tion, and  after  breaking  into  it  unlawfullT 
and  wrongfully  took  and  carried  away  ce^ 
tain  property,  they  should  find  the  defend- 
ant guilty  of  grand  larceny  and  assess  bis 
punishment  at  a  term  in  the  penitentiary,  ia 
addition  to  the  term  for  burglary,  of  not 
less  than  two  nor  more  than  five  years. 

The  court  then  furnished  the  Jury  witli 
a  form  of  verdict  which  was  general  and 
did  not  attempt  to  separate  the'  two  offenses. 
The  verdict  in  pursuance  of  that  Instruction 
was  as  follows: 

"We,  the  jury,  find  the  defendant  guilty  and 
assess  his  punishment  at  two  years  in  the  pen- 
itentiary.'* 

[1]  It  always  has  been  held  in  this  state 
that,  where  a  defendant  Is  charged  in  tbe 
Indictment  with  two  or  more  different  and 
distinct  offenses,  a  general  verdict,  without 
designating  of  which  offense  he  Is  found  { 
guilty,  cannot  stand.  State  v.  Standley.  233 
Mo.  23,  132  S.  W.  1122;  State  v.  Daubert,  42 
Mo.  242;  State  v.  Rowe,  142  Mo.  439,  44  S. 
W.  266;  State  v.  Pace,  269  Mo.  681,  192  S. 
W.  428;  State  v.  CJonway,  241  Mo.  271.  1« 
S.  W.  44L 
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[2,  S]  Sectton  4S28  permixa  Oie  two  of- 
fenses of  burglary  and  larceny  to  I)e  cbarg- 
ed  in  the  same  Indictment,  either  in  one 
count  or  In  different  connts,  and  penults  a 
defendant  to  be  tried  at  the  same  time  for 
both  offenses.  That  section  makes  an  excep- 
tion to  the  general  rnle  that  a  person  can- 
not on  the  same  trial  be  conrlcted  of  two 
different  and  distinct  felonies.  This  section, 
however,  goes  no  further  than  to  permit 
the  commission  of  two  distinct  offenses  to 
be  alleged  In  the  same  count,  and  trial  &nd 
conviction  of  a  defendant  of  both  at  the 
same  time.  It  does  not  expressly  nor  by 
implication  avoid  the  necessity  of  a  finding 
by  a  Jury,  distinctly  and  with  precision,  of 
what  particular  offense  or  offenses  the  de- 
fendant has  b^n  guilty.  The  verdict  should 
state  whether  the  defendant  was  found  guil- 
ty of  burglary,  or  of  larceny,  or  both,  and 
U  guilty  of  both  should  fix  a  s^arate  punr- 
Ishment  for  each  offenae.  And  so  It  has 
been  held  in  a  number  of  cases  that  a  gen- 
eral verdict  on  a  cbarg*  of  burglary  and 
larceny  under  that  section  is  reversible  er- 
ror. State  v.  Bo  we,  supra;  State  v.  Jones, 
168  Mo.  loc.  dt.  403,  68  S.  W.  S66;  State  t. 
Kelley,  206  Ho.  685.  105  S.  W.  606,  12  Ann. 
Cas.  681;  State  v.  McGune,  209  Mo.  899,  107 
S.  W.  1058;  State  T.  Logan,  200  Ma  401,  107 
S.  W.  1068. 

For  the  error  mentioned,  the  Judgment  Is 
reversed,  and  tb.9  cause  remanded. 

PEH  CTJHIAM.  The  foregoing  opinion  by 
WHITE,  C,  has  been  adopted  as  the  opinion 
of  this  court 

All  the  Judges  concur. 


STATE)  T.  BERSCH  et  aL     (No.  21015.) 

(Supreme  Cionrt  of  Mlsaonri,  4)iviBion  No.  2. 
Dec.  23,  1018.) 

1.  iNDICnCBNT  AND  InTOBUATION  «s»110(8)— 

Lanouagb  of  STATtrrE— StrFFiciiNOT. 
Where  a  crime  is  de^ed  by  statute,  an  In- 
dictment which  sabstantially  follows  the  lan- 
gnsge  of  the  statate  Is  sufficient,  provided  the 
Etatntory  lankna^e  sets  forth  all  the  conatit- 
nent  elements  of  the  offense. 

2.  Abson  ♦=»!&— IwpignmwT—8uiwiuiKwoT. 

An  indictment  for  arson,  under  Rev.  St. 
1S09,  f  4511,  denouncing  the  burning  of  goods 
with  intent  to  defraod  insurer,  need  not  set 
forth  the  name  of  the  owner,  who  was  the  ben- 
eficiary of  the  insurance,  nor  state  facts  con- 
stituting intended  fraud  upon  the  insurer. 

3.  Abboh  «s»2d— iNDiomEMX— Ownkbship  or 

PBOfXBTT. 

An  indictment  for  arson,  under  Rev.  St. 
1909,  I  4611,  is  not  defective,  because  it  does 
not  allege  that  any  of  defendants  were  stock- 
holders cf  the  corporation  owning  the  property 


or  otherwise  Interested  in  it;  it  not  being  nec- 
essary under  such  statute  that  defendant  should 
have  had  any  interest  in  the  property  burned. 

4.  Abson  <=>18  —  iNDicntENT— SmrjfxuiKHOT. 
In  a  prosecution  for  arson,  under  Rev.  St. 
1909,  i  4511,  the  indictment  was  not  bad  be- 
cause, in  alleging  that  the  property  was  insured 
to  a  named  corporation  and  the  policies  trans- 
ferred to  the  corporation  owning  the  bnHdings 
destroyed,  it  failed  to  stfte  by  whom  sodi  pol- 
icies were  transferred. 

B.  ABSOIT  «=>S— INTKHT  to  DErKATTD— Knowl- 
KDOB  or  ACCTTSED. 
One  accused  of  burning  a  building  to  col- 
lect the  insurance  thereon  could  not  have  been 
guilty  of  intending  to  defraud  the  insurer,  un- 
less he  knew  that  insurance  existed. 

6.  OBnaKAL  Law  «=>427(5)  —  AninssisiUTT 
OF  Statevxnts  or  Coconbfikatob  —  Paoor 

OF  COHSFIBACT. 

A  conspiracy  may  be  established  by  circum- 
stantial evidence,  and  it  is  largely  within  the 
discretion  of  the  trial  court  to  say  when  it  is 
sufficiently  established  to  permit  evidence  of 
statements  made  by  one  of  the  alleged  consplra- 
tora  as  against  the  others. 

7.  Cbiminai.   Law   «=»428(2>— Dbciabations 

OF  CoOONSFIBATOBr— ADinsSIBIIJTT. 

Anything  done  or  aald  by  a  coconspirator 
with  respect  to  the  purpose  of  the  conspiracy 
during  its  existence  is  admissible  against  all  or 
either  of  the  other  parties,  whether  said  in  the 
presence  of  each  other  or  not 

8.  OsnaRAi.  Law  «=>427(6)  —  Bvidenoi  or 

CONBFIBACT— SnmCIBNCT. 

In  a  prosecution  for  arson  with  intent  to 
defraud  insurance  company,  evidence  held  suffi- 
cient to  support  a  finding  that  a  conspiracy  ex- 
isted. 

9.  CBnonAL  Law  «=>371(l)—EviniBiioB— In- 
tent—Othxb  Cbixes. 

If  the  character  of  a  crime  is  such  as  to 
show  upon  its  face  the  intent  with  wliich  it  is 
done,  evidence  of  other  crimes  is  inadmissible 
to  show  latent 

10.  Cbixinai.  Law  «=9371(7)—Bvidenos— In- 
tent—Pboof  or  Otheb  Offenses. 

In  a  prosecation  for  arson,  where  evidence 
is  entirely  circumstantial,  and  the  fire  may  be 
explained  as  accidental,  proof  that  other  fires 
were  caused  by  the  same  party  is  competent, 
as  showing  intent,  regardless  of  whether  the 
other  crimes  were  t>efore  or  after  the  one 
charged. 

11.  Ceiminai    Law    ^=3374  —  Evidbnok  — 
Pboof  OF  Otheb  Offenses. 

Evidence  of  other  crimes  is  not  admissible, 
anlesa  defendant  is  shown  to  have  some  con- 
nection with  them. 

12.  Cbiuinal  Law  «=»673(4)  —  Bvidenoe  — 
LiiOTiNO  Effect. 

If  evidence  is  admissible  as  against  one  of 
several  coconspirators,  it  wHl  not  be  exdnde^ 
becanse  it  is  incompetent  as  against  others, 
an  instruction  being  then  required  as  to  the 
proper  application,  purpose,  and  effect  of  such 
evidence. 
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13.  Absok  4s>S7(2)—Etidbncb— Intent. 

In  a  proaecntioii  ag ainat  coconspirators  for 
arson  with  intent  to  defraud  insurer,  as  defined 
by  Bev.  St  1900,  i  4S11,  evidence  held  suffi- 
cient to  show  that  the  defendant  who  actually 
brought  combustible  materials  into  the  building 
knew  that  it  was  insured,  and  that  he  was 
guilty. 

14.  GBimNAi.  Law  «s»S71(7)  —  Btibkncb  — 
Otrkk  Oitcnrs. 

In  a  prosecution  for  arson,  under  Rev.  8t 
1909,  (  4511,  evidence  of  other  crimes  being 
admissible  to  show  intent,  S{>ecimen8  of  gaso- 
line and  explosives  taken  by  employ^  of  one 
of  defendants  to  another  buUding,  where  arson 
was  also  attempted,  were  properly  admitted  in 
evidence,  as  showing  means  whereby  defendant 
attempted  to  set  such  other  fire. 

15.  Abson  «=>28— Evidenok— ADiaasiBiLiTT. 
In  a  prosecation  for  arson,  under  Rev.  St. 

1900,  I  4511,  evidence  showing  what  defendant 
paid  for  the  stock  in  the  building  burned  was 
admissible,  as  showing  his  estimate  of  its  val- 
ue as  compared  with  the  amount  of  insurance 
carried. 

16.  Abson  «=»28— Evidkncx— ADiiifSBiBiuTT. 
In  prosecution  for  arson,  under  Bev.   St. 

1909,  i  4511,  denouncing  the  burning  of  goods 
to  defraud  the  insurer,  policies  of  insurance  on 
the  i^roperty  were  admissible  in  evidence. 

17.  AxsoN  «=>2&— Evidence— •RcuEVANCT. 

In  a  prosecution  for  arson,  rejection  of  evi- 
dence that  defendant's  former  fellow  stock- 
holder was  addicted  to  drink  and  guilty  of  other 
improper  conduct,  which  caused  a  disagreement 
between  himself  and  defendant,  was  Irrelevant. 

18.  Cbiminai,  Law  «a>42S(9)  —  Bvidkncb — 
Duration  or  Conspibact. 

A  conspiracy  to  commit  arson,  in  order  to 
collect  the  insurance  on  a  building  burned,  is 
not  ended  nntil  the  insurance  money  is  col- 
lected. 

19.  Cbiminal  Law  «=>763,  764(17)— Instruc- 
tions—Comments  ON  Evidence. 

In  a  prosecution  for  arson,  an  instruction 
restricting  the  effect  and  operation  of  certain 
evidence  to  one  of  the  coconspirators  was  not 
therefore  bad  as  a  comment  on  the  evidence. 

20.  Criminal   Law  «=»800(2)— Instructions 
—Definition. 

In  a  prosecution  for  arson,  that  the  court 
defined  the  word  "attempt"  by  using  the  words 
of  Bev.  St.  19W,  i  4S04,  was  not  prejudicial; 
it  being  a  word  of  general  significance  and  easi- 
ly UDderstood. 

21.  Crihinai,  Law  9=»1036(1>— Appeal— Ob- 
jections. 

Where  testinfony  in  a  prosecution  for  ar- 
son is  not  objected  to,  it  will  not  be  conndered 
on  appeal. 

22.  Attobhkt  ahd  Cuent  «=>76(1)  —  Dura- 
tion OF  EHPiiOTMXHT— Abandonment. 

The  contract  of  an  attorney  with  his  client 
ia  an  entire  and  continuous  one,  and  he  cannot 
abandon  the  service  of  his  client  without  suffi- 
cient cause. 


28.  Attornet  ard  Cuxnt  «s>76(1)— Dutt  t» 
Cuent— Withdraw Ai.  raon  Case. 
An  attorney  is  charged  with  a  duty,  not 
only  to  obey  the  law,  but  to  preserve  his  pro- 
fessional integrity,  and,  if  a  condition  sriwi 
where  that  duty  conflicts  with  strict  fidelity  tg 
his  client's  interest,  he  must  withdraw  from  tht 
case. 

24.  Attornet  and  Ouert  ^»76(1)— Duty  m 

Client  —  Withdrawal     nox     Cask  - 

Orounds. 

Any  conduct  on  the  part  of  «  client  dnrinf 

the  progress  of  litigation,  which  would  tend  to 

degrade  or  humiliate  the  attorney,  such  as  in 

attempt  to  sustain  his  case  by  any  unlawful 

means,   justifies  tii«  attorney   in  withdrawing 

from  the  case. 

26.  Criminal  Law  «=3641(6)  —  Withdrawal 
of  Counsel— Discretion.    * 
In  a  prosecution  for  arson,  where,  after 
one   of  the  jurors  had   said  tiiat  defeudanfi 
brother-in-law  had  attempted  to  bribe  him,  de-  I 
fendant's  counsel  withdrew  from  the  case,  it  | 
was  not  an  abase  of  discretion  for  the  trill  ' 
eoart  to  permit  then  to  do  so. 

26.  Criminal  Law  ^3>867  —  Duceabob  or  . 
JuRT— Discretion  of  Coitbt.  | 

In  a  prosecution  for  arson,  where  defend- 
ant's counsel  withdrew  upon  a  juror's  an- 
nouncement that  defendant's  brother-in-law  bad 
attempted  to  bribe  him,  it  was  not  an  abuse  of 
discretion  to  refuse  to  discharge  jury,  when 
they  on  their  oath  stated  the  incident  woald 
have  no  influence  on  their  verdict. 

Appeal  from  St  liOnls  Ciicult  Conrt: 
George  H.  Shields,  Jadge. 

Julius  B.  Bench  and  others  were  convicted 
of  arson  in  the  third  degree,  and  they  appeal. 
Affirmed. 

Bass  ft  Bass  and  Elliott  W.  Major,  all  of  SL 
Louis,  and  Charles  G.  Revelle,  of  JetfersoD 
City,  for  appellants. 

Frank  W.  McAllister,  Atty.  Gen.,  Thos.  J. 
Cole,  8p.  Asst  Atty.  Gen.,  and  Henry  B. 
Hunt,  Asst  Atty.  Gen.  (Thomas  B.  Harvey, 
of  St  Louis,  of  counsel),  for  the  State. 

WHITE,  C.  The  defendants  were  convict- 
ed in  the  circuit  court  of  the  city  of  St  Louis 
of  arson  in  the  third  degree,  as  defined  by 
section  4511,  B.  S.  1909,  and  appeal  from  that 
judgment  One  Herbert  O.  Baker  was  associ- 
ated with  the  defendants  In  the  charge  of  ar- 
son, was  indicted,  pleaded  guilty,  and  there- 
after appeared  as  a  witness  for  the  statei 

The  property  burned  belonged  to  the  Gil- 
more-Bonflg  Decorating  Company,  in  which 
the  defendants  Gllmore  and  Imel  were  stock- 
holders. Defendant  Bersch  conducted  the 
Bersch  Insurance  Agency,  and  Baker  was  an 
employs  of  tliat  company.  It  was  the  theory 
of  the  state  that  Gilmore  and  Imel  and 
Bersch  and  Baker  formed  a  conspiracy  for 
the  purpose  of  placing  a  large  amount  of  io- 
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surance  on  the  property  and  cansing  the  flre. 
The  property  was  altnated  at  4455  Olive 
street.  In  the  city  of  St  Louis,  and  originally 
was  owned  by  tbe  Wrlght-Gllmore  Decorating 
Company,  in  which  company  Gllmore  owned 
a  large  amount  of  stock,  while  one  Wright 
also  owned  a  large  amount  of  stock  and  was 
associated  with  Gllmore  In  managing  the  busi- 
ness. The  company  carried  a  stock  of  goods 
consisting  of  wall  paper,  carpets,  draperies, 
bric-a-brac,  rugs,  drawings,  sketches,  and 
paintings.  Disagreements  arose  between  Gll- 
more and  Wright,  and  quarrels  between  the 
two  finally  resulted  in  the  purchase  by  Gil- 
more,  April  26, 1915,  of  the  entire  property  of 
the  company  for  about  10  per  cent  of  its  es- 
timated valne,  paying  for  it  about  $4,000. 
Tbe  Gllmore-Boaflg  Decorating  Company  was 
immediately  incorporated  and  the  transfer 
was  made  to  it  Sixteen  insurance  policies 
which  liad  been  taken  oat  cm  the  property  by 
tbe  Wright-Gilsuore  Decorating  Company,  in- 
snrtng  the  property  for  an  amount  aggregat- 
ing $35,000,  were  assigned  by  the  Wrlght- 
Gllmore  Decorating  Company  to  the  Gllmore- 
Bonflg  Decorating  Company.  Imel  and  Gll- 
more apparently  had  tbe  managemmt  of  the 
new  company,  and  so  far  as  the  evidence 
sbows  owned  all  or  nearly  all  the  stock. 

The  flre  occurred  in  the  afternoon  of  July 
24,  1915.  Persons  who  observed  it  described 
It  as  breaking  out  suddenly.  There  appeared 
to  be  a  sort  of  explo^on,  glass  was  thrown 
Into  the  street  and  the  front  doors  were 
thrown  out  upon  the  sidewalk  and  into  the 
gutter.  The  flre  was  difficult  to  extinguish 
by  the  firemen  on  account  of  oil,  which  ap- 
peared to  become  mixed  with  the  water  where 
It  accumulated  in  the  cellar.  Defendants 
said  the  Inflammable  substance  indicated  by 
the  explosion  was  carried  In  stock  in  the 
form  of  paints. 

In  proof  of  the  conspiracy  and  agency  of 
the  defendants  in  causing  the  flre,  the  state 
Introduced  several  witnesses  to  show  state- 
moits  made  by  Gllmore  and  the  other  de- 
fendants. Baker,  who  was  associated  with 
Bersch  In  the  insurance  business,  testified 
that  Gllmore  told  blm,  before  he  bought  out 
the  Wrlght-Gilmore  Decorating  Company, 
that  he  wanted  to  get  rid  of  Wright  and  get 
a  new  partner,  so  be  could  have  a  flre.  Baker 
then  conferred  with  Beradi,  who  bad  placed 
tbe  insurance  on  tbe  property,  and  advised 
hhn  to  cancel  the  policies.  Bersch  refused, 
and  instead  (tf  doing  so  tlie  two  insurance 
men.  Baker  and  Bersch,  had  a  conference 
with  Gllmore,  in  which  Gllmore  told  them 
tbat.  If  the  thing  could  be  arranged,  they 
woold  have  a  flre  and  all  would  make  more 
money  than  if  the  policies  were  canceled. 
Conferences  regarding  this  matter  occurred 
several  times,  and  Bersch  agreed  with  Gll- 
more that  they  ought  to  have  a  flra  Gllmore 
endeavored  to  have  Bersch  Increase  the  insur- 


ance. This,  however,  was  DOt  done.  Bersch, 
for  bis  part  said  he  would  send  some  man  out 
who  would  take  care  of  the  matter  of  having 
the  flre.  Imel,  a  day  or  two  after  the  fire, 
told  witness  Baker  that  he  and  Gllmore  locked 
the  store  on  the  day  of  the  flre  and  met  on 
tbe  outside  a  man  to  whom  they  gave  the 
key,  and  who  Imel  said  he  supposed  went  in 
and  set  flre  to  the  place.  On  the  day  of  the 
nre  Baker  called  up  Bersch,  and  told  him  to 
call  Gllmore  and  tell  him  a  party  would  be 
out  on  the  next  car  and  arrange  about  tbe 
fire.  This,  presumably,  was  the  man  refer- 
red to  by  Imel  as  the  one  to  whom  they  gave 
the  key. 

One  W.  G.  Eayson  testified  for  the  state 
tliat  he  had  worked  about  eight  years  for  th^ 
Wright-GUmore  Decorating  Company  as  fore- 
man and  superintendent  Mr.  Gllmore  was 
president  at  the  time.  A  few  days  before  the 
transfer  of  tlie  business  aivd  stock  to  tbe  Gil- 
more-Bonfig  Decorating  Company,  while  nego- 
tiations were  pending  for  that  transfer,  Gil- 
more  told  tbe  witness  that  he  was  thinking 
of  buying  tbe  business  and  asked  witness  to 
go  in  with  him  in  the  new  company.  He 
broached  tbe  subject  more  than  once,  and  on 
one  occasion  said  to  the  witness  that  he 
would  not  be  taking  any  chances  in  going  in- 
to it,  and  added:  "We  cannot  lose  anything; 
we  can  always  have  a  fire."  In  that  conver- 
sation, which  occurred  three  or  four  days  be- 
fore the  purchase,  Gllmore  mentioned  to  the 
witness  that  Imel  was  taking  stock  In  the 
business,  and  stated  that  the  business  had 
not  been  making  money.  Afterwards  Im^ 
asked  witness  if  he  were  going  into  the  new 
business,  and  upon  receiving  a  negative  reply 
Imel  said,  "Tbe  boss  says  we  cannot  lose 
anything ;  we  can  always  have  a  flre." 

John  J.  Holt  testified  for  the  state  tbat  he 
had  been  a  stockholder  in  the  Wright-GU- 
more Decorating  Company  and  was  connect- 
ed with  the  company  as  secretary  and  book- 
keeper. At  one  time,  in  January,  1015,  Gll- 
more asked  witness  to  make  a  copy  of  tbe 
ledger.  Before  finishing  it  be  destroyed 
what  he  had  done.  Gllmore  told  him  he 
might  need  the  copy  in  case  of  a  fire;  that 
under  the  conditlonB  of  the  business  their 
stock  would  bring  only  about  26  cents  on  the 
dollar;  tbat  he  had  been  working  with  one 
of  tbe  insurance  men  for  some  time,  Eind  the 
only  solution  he  could  see  was  to  strike  a 
match  to  it  He  advised  the  witness  to 
think  the  matter  over,  admonished  him  to 
say  nothing  about  it  and  said  they  would 
get  their  money  after  the  flre.  Gllmore  sub- 
sequently took  the  witness  to  the  Planters' 
Hotel  to  meet  Bersch,  the  three  lunched  to- 
gether, and  during  that  conference  GUmore 
said  the  stock  would  not  bring  10  cents  on 
the  dollar,  but  after  the  fire  witness  could 
get  a  che<^  for  the  full  amount  of  his  share; 
it  he  chose  he  could  visit  his  country  cousin, 
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and  when  he  came  back  bla  check  would  be 
waiting  for  him.  Nothing  waa  said  at  the 
time  about  how  the  fire  was  to  be  acoom- 
pllsbed,  but  GUmore  said  to  Bersch  that  he 
and  Bersch  would  attend  to  the  insurance, 
and  witness  could  attend  to  the  inventory  of 
the  stock.  GUmore  previously  had  asked 
witness  to  change  the  figures  in  the  books 
to  correspond  to  the  increased  Insurance, 
which  witness  had  refused  to  do. 

On  the  day  of  the  fire.  Just  after  the  ex- 
plosion on  the  premises  of  the  Gllmore-Bon- 
fig  Company,  a  man  hatless,  with  a  wound 
in  his  neck  and  very  much  excited,  came  in- 
to a  drug  store  on  Olive  street  near  the  place 
of  the  fire.  The  pharmacist  examined  the 
.wound,  and  directed  his  son  to  lead  the  man 
out  on  OUve  street  and  take  him  to  a  phy- 
sician. Just  at  that  time  an  automobile 
came  along,  and  the  man  broke  away  from 
the  young  man  who  had  him  in  charge.  Jump- 
ed into  the  machine,  and  disappeared.  This 
man  afterwards  was  identified  as  one  Milner. 

Testimony  as  to  all  the  above  facts  was 
introduced  without  objection  on  the  part  of 
the  defendants.  There  was  no  objection,  on 
the  ground  that  a  conspiracy  was  not  first 
shown,  to  any  of  the  statemratts  attributed  to 
the  defendants. 

Shortly  before  the  fire  two  boxes,  under 
the  direction  of  Baker,  were  hauled  from 
214  North  Second  street,  where  Shelley-Gould 
Manufacturing  Company  manufactured  sup- 
plies for  the  wholesale  grocery  trade,  and 
were  taken  to  4455  Olive  street,  where  the 
Gilmore-Bonflg  Company  was  operating,  and 
were  placed  in  the  basement  of  that  building. 
They  were  heavy  wooden  boxes,  about  40 
inches  high,  24  to  30  inches  broad,  and  about 
the  same  depth.  There  was  nothing  on  the 
boxes  to  indicate  their  contents.  One  M.  B. 
Shelley,  who  was  operating  the  business  of 
the  Shelley-Gould  Manufacturing  Company, 
testified  that  the  defendant  Bersch  told  him 
the  contents  of  the  boxes  were  to  be  used 
to  burn  the  place.  The  boxes  were  moved 
by  the  Central  Moving  Company,  whose  driv- 
er testified  that  a  board  broke  off  of  one  of 
the  boxes,  and  Inside  he  saw  a  sort  of  steel 
cask  packed  in  excelsior.  Baker  directed 
him  to  take  the  box  In  and  nail  the  board  on 
again. 

Evidence  vt^as  Introduced  to  show  that  In 
the  spring  of  1915,  before  the  fire,  those  same 
two  boxes  were  put  in  the  basement  of  the 
Shelley-Gould  Manufacturing  Company,  at 
214  North  Second  street;  that  Baker  and 
Bersch  arranged  with  M.  B.  Shelley,  who 
was  manager  of  the  Shelley-Gould  Company, 
to  Increase  by  a  large  amount  the  Insurance 
on  his  stock,  which  consisted  of  supplies 
for  wholesale  grocery  houses,  and  produce 
a  flre.  The  Insurance  was  very  much  in- 
creased, but  subsequently  canceled  by  the  in- 
surance company,  and  the  scheme  abandoned. 
The  boxes  mentioned  were  sent  there  by 
Bersch  and  Baker  for  the  purpose,  as  stated 


by  Bersdi,  of  bamtaig  the  traildlng.  Tbe 
contents  of  the  box,  if  sprinkled  on  wool, 
would  bum  right  through  and  could  be  ex- 
tinguished only  with  pyrene. 

This  evidence  was  objected  to  on  the 
ground  that  it  was  not  shown  that  either 
Gilmore  or  Imel  participated  in  that  attempt- 
ed arson;  it  was  an  entirely  separate  and 
distinct  enterprise,  and  unconnected  with  tbe 
arson  for  which  the  defendants  were  on 
trlaL  Error  is  datmed  to  the  action  of  the 
court  in  admitting  it. 

In  August  or  Sept^nber,  after  the  fire,  a 
plan  was  laid  to  trap  the  defendants,  trbo 
were  suspected  of  causing  the  fire,  and  se- 
cure evidence  against  them.  For  that  po^ 
pose  one  Joseph  C.  Christen  was  induced  to 
cooperate  with  the  detectives  at  his  place  of 
business  on  Main  and  Dock  streets,  where 
he  manufactured  bellows  and  fumltore  spe- 
cialties. Baker  and  Bersch  made  several 
trips  to  his  place,  iaometlmes  goinc  together 
and  sometimes  aeparately,  and  in  these  visits 
tbey  dlflcasBed  ammgements  far  placing  ex- 
tra insurance  on  Obrlaten's  plant  and  causing 
a  flra  Tblroo^  Baker  and  Berach  a  lai^ 
amount  of  estra  insurance  was  placed  on  the 
property,  and  finally,  on  the  llth  of  Septem- 
ber, a  wason  load  of  gasoline  and  other  in- 
flammatAe  stuff  was  driven  to  the  place  by 
four  men.  These  men  were  sent  by  Berscb, 
and  on  their  appearance  the  four  were  ar- 
rested by  detectives  from  the  police  depart- 
uKnt.  Two  of  the  men  were  named  Green- 
berg.  One  was  Milner,  otherwise  identified 
as  the  man  injured  at  the  Gilmore-Bonfig 
fire,  and  who  ran  away  In  an  automobile,  as 
related  above.  Tbe  fourth  man  was  named 
"SpUts"  Connors. 

This  evidence  was  objected  to,  on  the 
ground  that  the  defendants  GUmore  and 
Imel  were  not  shown  to  have  any  connection 
with  the  incident,  which  was  an  attempt  by 
Baker  and  Bersch  to  produce  a  flre  oa  In- 
sured property,  more  than  a  month  after 
the  fire  under  consideration,  and  in  no  way 
connected  with  it,  and  error  assigned  to  tbe 
ruUng  in  admitting  It. 

[1]  I.  Objection  is  made  to  tbe  indictment, 
appellants  claiming  it  is  defective  In  several 
particulars.  It  Is  predicated  upon  sectioa 
4511,  B.  S.  1909,  and  sets  oat  that  the  de- 
fendants willfully,  maliciously,  and  felo- 
niously set  flre  to  and  burned  a  certain  stock 
of  merchandise,  the  property  of  Gilmore-Bon- 
flg Decorating  Company,  a  corporation,  "with 
the  felonious  intent  then  and  there  and  there- 
by to  defraud,  damage^  and  prejudice"  cer- 
tain Insurance  companies,  naming  them,  the 
insurers  of  said  goods,  wares,  eta,  and  that 
said  goods,  wares,  and  merchandise  were, 
at  the  time  of  the  setting  flre  to  and  baming 
same,  insured  unto  the  said  Gihnore-Bon&g 
Decorating  Company  against  loss  and  dam- 
age by  flre  by  the  several  Insurance  com- 
panies named,  In  the  amounts  stated;  that 
the  said  contracts  of  insurance^  issued  by  the 
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said  Insurance  nmipanles,  naming  them,  were 
executed  by  and  between  such,  companies  and 
the  Wrigbt-Gilmore  Decorating  Ck>mpany,  a 
corporation,  "which  said  contracts  and  poli- 
cies of  Insurance,  prior  to  the  aforesaid  set- 
ting of  fire  to  and  bnmlng  of  the  aforesaid 
property,  were  duly  assigned  and  transferred 
unto  the  said  GUmore-Bonfig  Decorating 
Company." 

The  objections  to  the  Indictment  are  as  fol- 
lows: First,  It  does  not  specify  in  what  man- 
ner the  defendants  intended  to  defraud  the 
insnrance  companies  named ;  second,  it  does 
not  allege  that  any  of -the  d^endants  were 
stockholders  in  the  corporation  which  owned 
the  property,  or  were  otherwise  interested  In 
it  or  Its  atfairs ;  third,  it  Is  not  alleged  that 
the  defendants  bad  any  knowledge  of  the 
Insurance  then  on  the  property. 

The  general  rule  is  that,  where  a  crime  Is 
defined  by  statute,  an  Indictment  which  sub- 
stantially follows  the  language  of  the  statute 
Is  sufficient,  provided  the  statutory  language 
sets  forth  all  the  constituent  elements  of  the 
offense.  State  ▼.  Hilton,  248  Mo.  loc.  dt  SSO, 
154  S.  W.  729 ;  State  t.  Perrigln,  258  Mo.  loc. 
dt.  236,  167  S.  W.  673;  State  v.  Hunter,  171 
Ho.  439,  71  S.  W.  675.  The  indictmoit  in 
this  case  follows  exactly  the  language  of  the 
statute  under  which  it  is  framed.  If  that 
statute  Buffldently  defines  the  crime  in  all 
Its  elements,  then  the  Indictment  is  suffident. 
It  has  been  held  by  this  court  that  an  Indict- 
ment under  this  section  is  suffident  if  it  fol- 
lows the  language  of  the  statute.  State  v. 
Tucker,  84  Mo.  23. 

[2]  As  to  the  first  objection,  if  the  indict- 
ment were  obliged  to  set  out  the  manner  tn 
which  the  intent  to  defraud  should  be  ac- 
complished, it  would  pecessarlly  set  out  the 
evidence,  which  is  never  necessary  In  fram- 
ing an  Indictment  That  feature  of  the  crime 
consists  in  the  attempt  to  defraud  or  prej- 
udice the  Insurer,  as  an  insurer,  and  that 
could  be  accomplished  only  by  causing  a  loss 
by  fire  and  thereby  an  unjust  liability  on 
the  contract  of  Insurance.  The  rule  Is  that 
the  indictment  in  such  case  need  neither  set 
forth  the  name  of  the  owner,  who  was  the 
beneficiary  of  the  insurance,  nor  state  the 
facts  constituting  the  intended  fraud,  1 
Wharton's  Criminal  Procedure,  471. 

[1]  As  to  the  second  objection,  it  is  entire- 
ly immaterial  in  whom  was  the  ownership  of 
the  building.  By  the  express  terms  of  the 
statute  it  is  not  at  all  necessary  that  the  ac- 
cused should  have  been  the  owner  of,  or  had 
any  interest  in,  the  property.  Such  had  been 
the  construction  of  section  4507,  where  the 
immateriality  of  ownership  is  not  so  plain- 
ly nor  so  dearly  stated  as  in  section  4511. 
State  V.  Myer,  259  Mo.  loc.  dt  312-315,  168 
S.  W.  717. 

[4]  In  this  connection  it  is  objected  that 
the  indictment  la  bad  because,  in  alleging 
tbat  the  property  was  Insured  to  the  Wright- 


Ollmore  Decorating  Company  and  the  poll- 
des  transferrd  to  the  Gllmore-Bonflg  Dec- 
orating Company,  it  does  not  state  by  whom 
they  were  transferred.  This  objection  Is  not 
well  taken.  The  Indictment  first  .specifically 
alleges  that  the  Gilmore-Bonfig  Decorating 
Company  were  the  owners  of  the  property 
burned,  and  such  proi>erty  was  Insured  unto 
it  at  the  time  of  the  fire  by  the  several  in- 
surance companies.  That  is  suffldeut  alle- 
gation that  the  Gllmore-Bonflg  Company  was 
the  legal  holder  of  the  polides  and  it  was 
immaterial  how  It  got  them.  It  did  not  mat- 
ter whether  the  pcdides  were  transferred  to 
It  directly  by  the  Wrlght-Gllmore  Company 
or  through  Intermediate  transfers. 

[C]  In  support  of  the  third  and  prlndpal 
objection. to  the  indictment,  it  is  urged  that 
the  defendants  could  not  have  been  guilty  of 
intending  to  defraud  an  insurer  unless  they 
knew  the  infiuranoe- existed,  which  of  course 
is  true.  The  case  of  State  v.  Oreer,  2^  Mo. 
699.  147  S.  W.  968,  Ann.  Cas.  1913C,  U63,  is 
dted.  In  that  case  it  was  decided  that  such 
knowledge  most  be  proved,  but  nothing  was 
said  about  what  averments  are  necessary  in 
order  to  admit  such  proof.  In  other  juris- 
dictions it  has  been  held,  construing  statutes 
similar  to  the  one  under  consideration  here, 
that  an  indictment  charging  the  violation  of 
the  statute  need  not  allege  knowledge  on  the 
part  of  the  def  mdant  that  the  building  burn- 
ed was  insured  at  the  tlmei  Commonwealth 
T.  Goldstein,  114  Mass.  loc.  dt  276;  Arnold 
V.  State,  74  Tex.  Ch*.  R.  269,  168  S.  W.  loc. 
dt  123. 

In  the  Massachusetts  case  it  was  held  the 
allegation  of  knowledge  was  not  required  be- 
cause the  averment  of  Intent  to  defraud  the 
insurer  necessarily  involved  knowledge  by 
defendants  that  the  property  was  insured. 
This  seems  to  have  been  the  conduslon  of 
this  court  in  the  case  of  State  v.  Greer,  su- 
pra. It  was  there  held  that  there  must  be 
proof  of  knowledge  in  order  to  establish-  the 
intent  to  defraud.  The  court  said  (243  Mo. 
loa  dt  606,  147  S.  W.  969,  Ann.  Cas.  19180, 
1163): 

"Intent  to  defraud  the  insurance  company  is 
the  very  essence  of  the  crime  of  which  defend- 
ant was  convicted.  No  such  intent  could  exist 
without  knowledge  that  the  property  was  in- 
sured." 

The  conclusion  must  be  that,  if  proof  of 
knowledge  is  necessary  to  show  intent,  then 
an  all^ation  of  Intent  involves  the  existence 
of  knowledge. 

The  definition  of  the  crime,  as  stated  in 
the  statute,  included  every  element  of  the 
offense,  and  the  Indlctmeat  in  the  language 
of  the  statute  was  sufficient 

[8-1]  II.  Appellants  assert  that  there  was 
no  competent  evlde^ce  suffident  to  establish 
a  conspiracy  whidi  Included  all  the  defend- 
ants. A  conspiracy  may  be  established  by 
circumstantial  evidence,   and  it  Is  largely 
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within  the  discretion  of  the  trial  court  to 
determine  when  it  l8  sufficiently  established 
to  permit  evidence  of  statements  made  by 
one  of  the  alleged  conspirators  as  against 
the  others.  Anything  done  and  said  by  any 
of  the  parties  to  a  conspiracy  with  respect 
to  the  purpose  of  It,  during  the  existence  of 
the  conspiracy,  Is  admissible  in  evidence 
against  all  or  either  of  the  other  i>artie8, 
whether  said  In  the  presence  of  each  other 
or  not  State  t.  Bobbitt,  228  Mo.  loc.  dt 
266,  128  S.  W.  953;  State  v.  Shout,  263  Mo. 
374,  172  S.  W.  607 ;  State  v.  Fields,  234  Mo. 
loc.  dt.  623, 138  S.  W.  618 ;  State  v.  Koberta, 
201  Mo.  loc.  dt  728,  100  S.  W.  484.  In  this 
case  the  evidence  of  Baker,  Jointly  indicted 
with  defendants,  was  received  without  ob- 
jection so  far  as  the  main  purpose  and  ef- 
fect of  the  evidence  is  concerned.  It  waa 
shown  also  that  Bersch,  Gihnore,  and  Imel 
each  and  all  had  something  to  Qo  with  pro- 
curing the  Inflammable  boxes  to  be  put  in 
the  basement  of  the  premises  and  with  pro- 
curing the  man  to  set  the  property  on  fire. 
By  other  witnesses  than  Baker  it  appeared 
that  each  of  them  made  statements  relating 
to  the  purpose  of  having  a  fire  and  showing 
they  were  acting  together.  All  of  these 
statements  were  admitted  without  objection. 
The  evidence  was  entirely  snffident  to  es- 
tablish the  con^iracy. 

[9]  III.  It  is  daimed  that  the  evidence  re- 
lating to  the  attempted  fire  at  the  Shelley- 
Gould  premises  and  the  one  attempted  at 
the  premises  of  the  Christen  Bellows  Man- 
ufacturing Company  was  inadmissible  for  the 
purpose  of  showing  Intent.  In  support  of 
that  objection  it  la  argued  that,  tf  the  state's 
evidence  was  admissible  and  tended  to  show 
the  fire  was  set  by  defradants  with  lnt«it  to 
defraud,  the  facts  showing  the  commission 
of  the  crime  carried  with  them  the  proof  of 
Intent  and  therefore  made  luadmlssible  evi- 
dence of  other  crimes  for  the  purpose  of 
showing  intmt  If  the  character  of  a  crime 
is  such  as  to  show  upon  its  face  the  intent 
with  which  it  was  done,  that  is,  if  the  act 
speaks  for  itself,  then  such  evidence  is  in- 
admissible. State  V.  Spray,  174  Mo.  669, 
74  'S.  W.  846 ;  State  v.  Hill,  273  Mo,  329, 
201  S.  W.  loc.  dt  60. 

110]  But  in  this  case  the  evidence  tending 
to  show  arson  is  entirely  drcumstantlal,  and 
a  fire  may  be  susceptible  of  explanation  as 
acddental.  To  prove  that  other  flres  were 
caused  by  the  same  parties  is  competent  as 
showing  Intent,  and  it  makes  no  dltTerence 
in  such  case  whether  the  other  crime  was 
before  or  after  the  one  charged.  State  v. 
Cox,  264  Mo.  loc.  cit.  413,  175  S.  W.  60; 
State  V.  Spray,  174  Mo.  569,  74  S.  W.  846; 
State  V.  Touug,  266  Mo.  734,  loc.  dt  73fi, 
183  S.  W.  305 ;  State  v.  Donaldson,  243  Mo. 
loc.  dt  475,  148  S.  W.  79;  State  v.  Balch, 
136  Mo.  loc.  dt  100,  37  S.  W.  806;  State 
V.  Myers,  82  Mo.  loc.  cit  563,  62  Am.  Rep. 
389. 


[11]  It  is  true  that  evldoice  of  other 
crimes  is  not  admissible  unless  the  defend- 
ant is  shown  to  have  some  connection  with 
them.  16  C.  J.  p.  694,  {  1146 ;  Kahn  v.  State, 
182  Ind.  1,  loc.  dt.  4,  6,  105  N.  E.  385 ;  Ra.r- 
mond  V.  Commonwealth,  123  Ky.  368,  96  S. 
W.  616.  This  rule  would  make  evidence  of 
the  attempted  flie  at  the  Shelle^r-Gould  place, 
also  the  attempted  fire  at  the  Christen  Bel- 
lows place,  incompetent  as  against  Gilmore 
and  Imel.  There  was  no  proof  that  either 
of  them  bad  any  connection  whatever  with 
dther  of  those  schemes.  That  evid^ice  tend- 
ed to  show  that  Bersch  and  Bakeiv  while 
in  the  insurance  business,  were  persisteot 
flre  bugs,  and  repeatedly  worked .  sdiemes 
with  owaen  of  property  to  overinsure, 
cause  fires,  and  divide  the  Insurance  money. 
Each  of  these  attempted  fires  was  a  sep- 
arate and  distinct  oiterprise.  The  conq>ir- 
acy  between  Gilmore,  Imel,  B»ach,  and 
Baker  related  only  to  the  GUmore-Bonfig  fire. 

[12]  However,  evidence  which  is  admissi- 
ble for  any  purpose  cannot  be  exduded  by 
the  court  on  the  ground  that  it  Is  inad- 
missible for  other  purposes.  Moore  v.  Bail- 
road,  268  Mo.  loc.  dt  37,  186  8.  W.  1035. 
And  that  rule  applies  where  two  or  more 
defendants.  Jointly  indicted,  are  on  trial  to- 
gether. If  evidence  is  admissible  as  against 
one  of  the  defendants,  it  will  not  be  exduded 
because  it  is  incompetent  as  against  the 
others.  In  sudi  cases  the  court  should  in- 
struct the  Jury  as  to  the  proper  application, 
purpose,  and  effect  of  sucl}  evidence.  State 
V.  Phillips  and  Ross,  24  Mo.  475,  loc.  dt  4S4 : 
Union  Savings  Ass'n  V.  Edwards  et  al.,  47 
Mo.  445,  loc.  dt  440 ;  State  v.  McKinzie,  102 
Mo.  loc.  dt  631,  632,  15  S.  W.  149. 

The  court  instructed  the  Jury  that  In  de- 
termining the  guilt  or  Innocence  of  defend- 
ants Imel  or  Gilmore  they  should  entirely 
disregard  the  evidence  Introduced  in  the  case 
relating  to  the  alleged  arrangements  to  burn 
the  Shelley  proi)erty,  and  the  alleged  ar- 
rangements to  bum  the  Christen  proper^. 
The  Jury  were  further  instructed  that  Bersch, 
Gilmore,  and  Imel  were  not  on  trial  for  any 
attempt  to  bum  property  other  than  that 
located  at  4455  Olive  street ;  that,  although 
they  might  believe  that  Bersch  was  connect- 
ed with  an  alleged  plan  to  bum  the  Shelley 
property  or  the  Christen  property,  they  could 
not  for  that  reason  convid  Bersch,  unless 
they  believed  he  was  guilty  In  the  manner 
and  form  as  charged  in  the  indictment.  This 
suffidently  met  the  objection  of  the  defend- 
ants and  brought  the  evidence  within  the 
rale  announced  above. 

[13]  IV.  It  is  Insisted  by  defendants'  coun- 
sel that  the  state  failed  to  make  out  a  case 
against  Imel;  that  there  was  a  failure  of 
proof  to  show  that  he  knew  the  property  was 
insured.  It  was  shown  by  the  testimony  of 
Baker  that  Imel  assisted  In  causing  the  in- 
flammable boxes  to  be  sent  to  the  basement 
of  the  OUmore-Bonflg  Company;    that  Imel 
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icnew  what  the  boxes  were  seot  there  ft>E, 
ind  procnred  the  man  to  set  the  building  on 
Ire.  It  was  shown  further  by  George  Ray- 
son  that  Imel  had  worked  for  the  Wright- 
GrUmore  Decorating  Company  about  three  or 
four  years  as  cleric  and  salesman  before  the 
sale  to  the  Gllmore-Bonflg  Company;  that 
Qllmore,  In ,  soliciting  Bayson  to  come  into 
the  new  firm  and  participate  In  the  proceeds 
at  a  fire,  Informed  him  that  Imel  was  going 
to  take  stock.  Soon  afterward  Imel  ap- 
proached Rayson  and  asked  him  If  he  were 
L-omlng  Into  the  new  business,  and  upon  re- 
ceiving a  negative  reply  Imel  argued  the 
matter  with  him,  and  assored  him  on  the 
anthorlty  of  "the  boss":  "We  can't  lose 
ELuy thing;  we  can  always  have  a  fire."  There 
were  other  circumstances  indicating  Imel's 
knowledge  that  the  fire  would  happen.  It 
was  unnecessary  to  prove  knowledge  of  the 
Insurance  by  ^rect  evidence;  It  could  be 
showTk  Iqr  drcnmstances.  We  thinlc  the  evi- 
dence stated  Is  sufllcient  to  warrant  an  In- 
ference that  Imel  knew  the  property  was 
insured,  and  is  otherwise  sufficient  to  sus- 
tain a  verdict  of  grullty  against  him. 

[1 4]  V.  Sev«al  items  of  evidence  are  men- 
tioned by  counsel  for  appellants  in  their  brief 
as  erroneously  admitted  or  erroneously  ex- 
clnded  by  the  trial  court  It  Is  said  that  the 
court  was  In  error  In  permitting  an  exhibit 
to  the  Jury  of  specimens  of  gasoline  and  ex- 
plosives which  were  taken  by  the  employes 
of  Bersch  to  the  •  proposed  Christen  fire. 
Since  It  was  permissible  to  show  Bersch's 
attempt  to  cause  a  flre  at  that  place,  it  was 
entirely  proper  to  show  the  means  by  which 
he  made  the  attempt,  and  produce  specimens 
of  his  Inflammable  material. 

[15]  It  was  not  error  for  the  court  to  ad- 
mit evldoice  showing  what  Gllmore  paid  for 
the  stock  of  the  Wrigbt-Gllmore  Decorating 
Company  because  a  fire  was  in  contempla- 
tion by  Oilmore  at  the  time,  and  that  evi- 
dence tends  to  show  his  estimate  of  the 
value  of  the  stock  as  compared  with  the 
amount  of  insurance  which  It  carried. 

[II]  It  was  entirely  proper  for  the  State  to 
produce  in  evidence  the  policies  of  Insurance 
upon  the  property.  It  is  dUBcult  to  see  how 
defendants  could  have  been  prejudiced  by 
asking  the  defendants  for  the  policies  in  the 
presence  of  the  jury,  but  It  is  claimed  the 
court  erred  in  permitting  it.  That  alleged 
error  is  not  mentioned  in  the  motion  for 
new  trlaL 

It  is  complained  that  parol  evidence  was 
admitted  to  prove  the  contents  of  the  insur- 
ance policies  which  had  been  issued  to  the 
Wrlght-Gllmore  Decorating  Company.  We 
are  unable  to  find  in  the  record  that  any  ob- 
jection was  made  to  that  testimony.  On  the 
contrary,  much  of  that  evidence  was  brought 
out  by  defendants'  attorneys. 

[17]  It  is  argued  that  the  court  committed 
error  In  rejecting  evidence  to  show  that 
Wrlj^t  was  addicted  to  drink  and  was  guil- 


ty of  other  improper  conduct,  aa  the  cause 
of  the  dlsagreemait  between  Oilmore  and 
Wright.  It  is  entirely  irrelevant  as  to  what 
caused  their  disagreement  and  separation, 
since  that  testimony  would  in  no  way  affect 
the  point  at  issue.  Besides,  we  are  unable 
to  see  how  that  sort  of  testimony  would  have 
had  any  effect  or  Influence ;  Wri|^t  was  not 
even  a  witness  in  the  case. 

VI.  Objection  is  made  to  a  paragraph  in 
the  Instructions  which  told  the  jury,  if  they 
believed  from  the  evidence  that  the  burning 
occurred  for  the  purpose  of  fraudulently  ob- 
taining money  for  which  the  property  was 
insured,  as  defined  tn  other  instructions,  the 
conspiracy  referred  to  would  exist  until  the 
money  was  obtained.  It  Is  argued  that  the 
conspiracy,  if  there  was  one,  was  complete, 
and  its  purpose  accomplished,  when  the  flre 
took  place ;  that  there  was  no  evidence  that 
the  defendants  made  an  attempt  to  collect  the 
insurance  money.  It  is  further  argued  that 
the  instruction,  If  there  was  such  evidence, 
could  not  be  correct,  unless  it  further  told 
the  jury  they  must  find  the  defendant  had 
not  abandoned  the  intent  to  coHect  the  mon- 
ey after  the  flre. 

[II]  The  instructions  tor  tbi  state,  given 
by  the  court,  were  not  separated  by  number, 
hut  were  all  included  in  one  statemoit,  cov- 
ering several  pages.  The  jury  were  t<Ai 
what  they  must  flnd  in  order  to  convict — 
what  acts  and  declarations  of  one  of  the  co- 
conspirators, and  under  what  circumstances, 
would  be  binding  upon  the  others.  The  def- 
InltlonB  of  "conspiracy,"  "common  design," 
"in  furtherance  of,"  and  other  expressions, 
were  givoi.  The  gist  of  the  offense  was 
canslng  the  flre  for  the  purpose  of  defraud- 
ing the  Insurers.  That  purpose  could  not  be 
accomplished  until  the  Insurers  had  been 
made  to  pay;  therefore  the  common  enter- 
prise was  not  ended  until  the  collection  of 
the  insurance  money.  State  v.  Rot>erts,  201 
Mo.  loa  clt  729,  100  S.  W.  484.  There  was 
ample  evidence  to  show  that  sudi  was  the 
purpose  of  a  conspiracy,  and  there  was  no 
evidence  tending  to  show  the  purpose  to 
obtain  the  money  was  abandoned  at  the  time 
of  arrest  at  the  Christen  place,  so  as  to  au> 
thorlze  a  finding  to  that  effect. 

VII.  Complaint  ia  made  of  an  instruction 
which  calls  the  jury's  attention  to  evidence 
Introduced  by  the  state  tending  to  show  at- 
tempts to  "bum  other  personal  property  with 
latent  to  defraud  the  insurers,  in  addition  to 
the  property  whldi  the  defendants  were 
charged  with  burning.  The  jury  was  in- 
structed that  they  were  to  consider  such  tes- 
timony only  for  the  purpose  for  which  It  was 
admitted — ^for  the  purpose  of  showing  Intent 
on  the  part  of  Julius  R.  Bersdh  in  relation 
to  the  charge  for  whldi  he  was  on  trial,  and 
tltat  they  could  not  convict  Berscdt  of  any 
other  offense  than  that  named  In  the  indict- 
ment In  this  case.  The  instruction  then  pro 
ceeds  as  follows: 
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"The  testimony  as  to  sncli  other  attempts  was 
admitted  only  as  against  the  defendant  Jtilina 
R.  Bench,  and  yon  are  inatmcted  not  to  con- 
sider such  testimony,  or  any  part  thereof, 
against  the  defendants  Harold  O.  Gilmore  or 
Harry  C.  Imel. 

"In  this  connection  the  court  instructs  the 
jury  that,  if  a  person  shaU  do  any  act  towards 
the  commiserion  of  an  offense,  but  shaU  fail  in 
the  perpetration  thereof,  or  shall  be  prevented 
or  intercepted  in  the  execution  of  same,  then 
such  act  so  done  with  the  intent  of  committing 
audi  offense  becomes  an  attempt,  as  that  word 
is  used  in  thia  instructioit." 

[1 9]  The  first  objection  made  to  the  Instroc- 
tlon  is  that  it  is  a  comment  npMi  the  evi- 
dence. It  does  not  appear  to  be  open  to  that 
objection.  It  does  not  mention  any  particu- 
lar specific  evidence,  but  calls  attention  In 
general  to  a  certain  character  of  evidence  of- 
fered by  the  state  and  tells  the  Jury  the  pui> 
pose  for  which  It  was  introduced.  This  evi- 
dence was  competent  against  Bersch,  and 
could  not  be  excluded  for  that  reason,  as 
diown  above,  and  it  was  necessarr  for  the 
court  to  give  an  instruction  restricting  Its 
appUcatlou  to  Bersch  and  his  alleged  intent. 
The  court  could  not  thus  restrict  the  efCect 
and  operation  of  that  evidence,  without  call- 
ing the  attention  of  the  Jury  to  it.  This 
court  has  held  that  an  instruction  of  that 
kind  under  such  circumstances  Is  proper. 
State  V.  Weisman,  238  Mo.  547.  loc.  dt.  555 , 
141  S.  W.  1108. 

[20]  Another  objection  to  the  Instruction  is 
found  in  the  closing  paragraph,  where  the 
court  defines  or  describes  what  is  meant  by 
the  term  "attempt,"  The  word  was  used  in 
the  first  part  of  the  Instructtoo,  and  the  trial 
court  saw  fit  to  define  it,  using  the  words  of 
the  statute.  Section  4804,  B.  S.  1909.  If 
it  may  be  said  that  It  is  a  word  of  general 
significance,  and  its  meaning  easily  under- 
stood, it  Is  difficult  to  see  how  that  definition 
could  have  any  harmful  effect  upon  the  Jury 
or  Infiuence  their  deliberations. 

VIII.  An  Incident  of  unusual  interest  re- 
mains to  be  considered.  After  the  trial  had 
progressed  for  several  days,  one  morning  a 
Juror,  Charles  Lang,  informed  the  Judge  that 
on  the  previous  night  an  att«npt  had  been 
made  to  bribe  him.  Thereupon  Lang  was 
sworn,  and  he  stated,  in  the  presence  of  the 
other  Jurors  and  counsel  for  botb  sides,  that 
on  the  previous  eT«>lng  a  man  named  Mc- 
Mahon,  who  said  he  was  the  brother-in-law 
of  one  of  the  def«idants,  ai^roached  him, 
requesting  that  he  do  the  best  he  could  for  the 
defoidant  McMahon  offered  him  $50,  which 
he  said  was  not  a  bribe,  but  was  to  pay  him 
for  the  time  he  was  spending  on  the  case. 
Lang  at  first  repulsed  McMahon,  but  finally 
took  the  money  and  exhibited  it  to  the  court. 

The  prosecuting  attorney  thai  asked  Lang, 
and  each  of  the  other  Jurors,  after  swearing 
them,  if  Uie  facts  revealed  by  his  statements 
would  in  any  way  infiuence  them  in  render- 


ing their  verdict.  "Oiey  ea<3i  and  all  an8fre^ 
ed  that  it  would  not;  that  they  acquired  na 
prejudice  by  reason  of  the  incident. 

After  this  had  occurred,  Mr.  Fanntlero;. 
one  of  the  attorneys  for  the  defendant,  arosa 
and  In  the  presence  of  the  Jury  said  that  hs 
would  no  kmger  continue  in  the  case.  Hr. 
CuUen,  of  comisel  fbr  defense,,  stated  that 
sodi  was  his  position  also.  The  prosecutor, 
Mr.  McDanlel,  protested  against  the  witb* 
drawal  of  counsel  for  defense,  on  the  ground 
that  weeks  had  been  oocnpied  in  preparatioa 
for  the  trial  of  the  case.  He  felt  as  if  the 
attempt  npon  the  Jnror  was  made  for  the 
purpose  of  prociKing  a  mistrial,  and.  Inas- 
much oa  all  the  Jurors  had  dedared  the  in- 
cident would  not  infiuence  their  verdict,  he 
demanded  that  the  attorneys  he  <«dered  to 
continue  in  the  case.  He  asked  that  the  Jary 
be  taken  out  during  the  argumoit  which  en- 
sned,  bat  that  was  not  done. 

Mr.  Faimtleroy  then  explained  that,  under 
the   circumstances,   it  would   be  hyprocrisy 
and  Insinoerity  for  him  and  his  associates  to 
appear  before  the  Jnty  and  presoit  an  argu- 
ment for  the  defense.     He  had  tried  the 
case,  believing  in  tbe  innocence  of  the  de-  | 
fendsnts,  and  In  view  of  the  develc^ments  j 
he  did  not  purpose  to  be  connected  with  •  ' 
case  where  cormptioa  of  ttie  Jury  had  been  | 
undertaken.      Mr.    Cnllen    made    a    similar 
statement  and  declined  to  go  oo  with  the  ' 
case.     The   trial   Judge  thereapon   said  be 
would  allow  counsel  to  -withdraw  under  the 
circumstances,  and  would  continue  the  case  i 
until  a  later  day  in  order  to  give  defendanti 
an  opportunity  to  procure  other  counsel.   On 
the  day  to  which  the  case  was  continued 
other  counsel  for  defendants,  Messrs.  Baaa 
&  Bass,  and  Major  &  Bevelle,  altered  their 
appearance  and  filed  application  toe  further 
continuance.     This  aK>llcation  was  sustain- 
ed, and  the  case  again  oontlnned  to  another 
day,  at  which  time  the  defendants  filed  a 
motion  to  discharge  the  jury  on  account  of 
the  proceedings  of  the  court  Just  related. 
The  court  overruled  this  motion  and  the  trial 
proceeded. 

Counsel  here  assign  several  errors  to  the 
action  of  the  court  In  respect  to  this  matter. 
It  is  asserted  that  the  court  erred:  First,  bi 
permitting  tbe  inrdt  who  daimed  to  hare 
been  tampered  with  to  relate  the  inddott  is 
the  presoice  of  the  Jnry;  second,  that  the 
court  erred  in  pennlttlng  oounsel  for  defend- 
ants to  withdraw;  third,  the  court  erred  in 
failing  to  disdiarge  the  Jury  on  the  motina 
wbldi  defendants  made  after  other  connsd 
were  employed. 

As  to  the  first  alleged  error,  the  Juror  was 
sworn,  his  testimony  presented  without  ob- 
jection, and  all  the  Jurors  questicmed  as  to 
whether  the  Inddent  would  influence  their 
action,  before  the  defendants'  counsel  with- 
drew from  the  casej  and  while  the  defend- 
ants were  bound  by  the  acts  of  the  counaei 
whom  they  had  chosen  to  represent  them. 
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[21]  No  objection  was  made  to  thla  testl- 
inony,  and  theorefore  It  Is  nnnecessary  to  re- 
view that  matter,  except  as  it  may  be  coq- 
sidered  In  conneetloD  with  the  motion  sabee- 
qnently  filed  to  discharge  the  Jury.  To  the 
permission  of  the  court  for  counsel  to  with- 
draw, no  objection  was  made  at  the  time; 
but,  since  defendants  claim  they  were  not 
represented  after  withdrawal  of  their  coun- 
sel in  open  court,  we  wUI  treat  the  action  of 
tbe  coart  in  permitting  sacb  withdrawal  as 
properly  before  us  for  review. 

[22-24]  The  contract  of  an  attorn^  with 
Ms  client  Is  an  entire  and  coatinucos  one, 
and  he  cannot  abandon  the  servloe  of  his 
client  before  the  termination  of  his  suit  witb- 
oat  sufficient  cause.  But  there  may  arise  in 
the  conduct  of  the  case  reasons  why  such 
a  withdrawal  would  not  only  be  pennlssible 
bnt  necessary.  An  attorney,  being  an  officer 
of  the  court,  is  diarged  with  a  duty,  not 
only  to  obey  the  law,  but  to  preserve  his  pro- 
fessional integrity.  If  a  condition  arises 
where  that  duty  conflicts  with  strict  fidelity 
to  his  clients'  interest,  the  duty  must  still 
be  obeyed,  and  his  only  solution  of  the  diffi- 
culty may  be  withdrawal  from  the  case.  It 
is  a  rule  laid  down  in  the  books  that  any 
conduct  on  the  part  of  a  client  during  the 
progress  of  litigation  whidi  would  tend  to 
degrade  or  humiliate  the  attorney,  such  as 
an  attempt  to  sustain  his  case  by  any  unlaw- 
fnl  means.  Is  BDftdent  cause  for  withdrawal 
from  the  case.  2  R.  a  L.  p.  958;  the  Matter 
of  Dunn,  206  N.  Y.  398,  loc.  dt.  402,  98  N. 
B.  914,  Ann.  Cas.  1913G!,  S36;  2  Meacbam  on 
Agencies,  {  2254;  Genrow  v.  iFTynn,  166 
Mich.  664,  131  N.  W.  1116,  86  I*  R.  A.  (N.  S.) 
960,  and  notes,  Ann.  Cas.  1912D,  638. 

The  relation  of  attorney  and  client  Is  of 
a  most  confidential  and  Intimate  nature. 
Their  reciprocal  duties  to  each  other  require 
the  utmost  good  faith  and  fidelity.  It  is  as 
mnch  the  duty  of  the  client  to  submit  him- 
self to  the  directlmi  ot  Ms  counsel  in  every 
matter  pertaining  to  the  management  of  the 
case  as  It  Is  of  the  counsel  to  use  all  his 
endeavors  in  faithful  adherence  to  his  client's 
interest  If  the  client  should  do  anything, 
or  attempt  anything,  which  would  tend  to 
bring  his  attorney  Into  disrepute  by  bdng 
connected  with  nnlawfol  methods,  the  coun- 
sel would  do  violence  to  ills  own  professional 
diaracter  If  he  did  not  withdraw  from  the 
cose. 

[2(]  In  this  case  the  Juror  testified  he  was 
approached  by  the  brother-in-law  of  (me  of 
the  defendants.  This  fact  was  not  disputed. 
While  this  did  not  necessarily  connect  the 
defendants  with  the  matter,  nevertheless, 
counsel  evidently  were  convinced  that  their 
clients  had  some  agency  in  it,  and  acting 
upon  that  ocmvictlon  they  withdrew.  They 
were  Jnstifled  in  acting  upon  appearances  as 
they  presented  themselves  at  the  time.  The 
trial  court  properly  permitted  them  to  with- 
draw. Tbebr  remaining  In  the  case  would 
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have  been  of  lltde  advantage  to  defendants 
while  entertaining,  as  counsel  did,  the  ideas 
which  were  forced  upon  them  by  the  iod- 
dent. 

Ordinarily,  under  such  circumstances,  an 
attorney  must  give  his  client  proper  notice 
before  his  withdrawal  from  a  case,  so  that 
the  client  may  employ  other  counsel.  Au- 
thorities last  cited.  The  incident  here  arose 
suddenly,  and  counsel  seem  to  have  acted  up- 
on impulse.  Defendants  were  not  harmed 
by  the  lack  of  more  ample  notice  before  with- 
drawal, because  the  case  was  continued,  and 
a  sufficient  time  allowed  them  to  procure  oth- 
er counsel. 

The  motion  filed  by  counsel  after%vards 
employed  presents  as  its  reason  why  the  Ju- 
ry should  be  discharged  the  matters  Just  con- 
sidered, and  the  refusal  of  the  court  to  dis- 
charge the  Jury  at  that  time..  We  will  con- 
sider them  in  the  light  of  their  probable  ef- 
fect upon  the  Jury. 

Questions  arising  as  to  tbe  propriety  of 
sustaining  a  motion  of  this  kind  are  often 
resolved  in  application  of  the  rule  ttiat  the 
power  to  discharge  a  Jury,  after  it  has  been 
selected  to  try  a  case,  is  largely  within  the 
discretion  of  the  trial  court,  and  will  not  be 
reviewed  by  an  appellate  court,  unless  that 
discretion  has  been  abused.  Hamburger  r. 
Rinkel,  164  Mo.  398,  64  S.  W.  104 :  16  R.  C. 
I*  p.  321,  par.  126.  The  discretion  of  the 
trial  court  is  usually  called  in  question  when 
it  Is  exercised  in  discharging  or  refusing  to 
discbarge  a  Jury  for  alleged  misconduct.  In 
this  case  the  Jury  could  not  be  discharged  on 
that  ground  because  the  Jurors  were  acting 
with  unquestionable  propriety.  The  idea  of 
the  trial  Judge,  and  that  of  counsel  for  the 
state,  appeared  to  be  that.  If  the  Jury  were 
discharged.  Jeopardy  would  have  attached  to 
the  defendants,  requiring  their  discharge,  and 
this  seems  to  have  been  the  idea  of  appel- 
lant's counsel  also. 

It  appears  that  there  had  been  a  former 
mistrial  in  this  case  on  account  of  the  Jury 
being  discharged.  On  that  trial,  after  sub- 
stantially all  the  state's  testimony  had  been 
adduced,  one  or  more  of  the  Jurors  received 
anonymous  letters,  which  attempted  to  in- 
fluence them  against  the  defendants.  When 
this  was  brought  to  the  attention  of  the  trial 
court,  the  Jury  was  discharged,  and  the  cause 
continued.  Tlie  incident  related  in  the  pres- 
ent trial  was  another  attempt  to  tamper  with 
the  Jury,  and  thereby,  as  the  trial  Judge 
seemed  to  think,  again  procure  a  discharge 
of  the  Jury.  If  efforts  of  that  kind  always 
were  successful.  It  would  be  possible  for  any 
defendant  to  procure  the  discharge  of  a  Jury 
by  wM(di  be  is  tried  at  any  time  by  making 
some  obvious  attempt  to  Influence  it  Where 
the  prevailing  party  has  access  to  the  Jury, 
and  makes  some  attempt  to  Influence  it,  that 
Is  sufficient  to  set  aside  a  verdict  and  award 
a  new  triaL    16  B.  CX  U  pp.  312,  814,  pars. 
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120,  121.  TbB  danger  of  allowing  a  defeated 
party  to  make  a  verdict  invalid  by  tampering 
with  the  jury  is  discoased  In  the  case  of 
Harvey  v.  Beard  (Colo.)  172  Pac.  420.  And 
that  was  a  sabject  of  consideration  by  this 
court  in  the  case  of  Van  Loon  v.  St  Joseph 
Lii^t  ft  Power  Oo.r  196  &  W.  787,  loc.  cit 
740.  As  suggested  by  Judge  GniTes,  who 
wrote  the  oi^nlon  in  tlut  case: 

"A  designing  defendant  might  arrange  for 
just  'snch  an  attempt,  and  npon  proof  of  the  an- 
connected  attempt  to  influence  a  Juror  have  any 
and  all"  verdicts  of  a  jury  "set  aside." 

[21]  Doubtless  the  trial  judge  concluded 
that  the  attempt  iqwn  the  jury  was  made  by 
the  defendants,  or  with  their  consent,  and 
he  was  properly  exercising  his  discretion  in 
refusing  to  discharge  it.  In  consideration  of 
this  motion,  with  respect  to  the  act  of  coun- 
sel, we  eliminate  the  alleged  error  of  the 
trial  court  in  permitting  them  to  withdraw, 
having  disposed  of  that  question  abov&  It 
must  be  kept  in  mind,  too,  that  no  objection 
was  made  to  the  proceeding  at  the  time,  and 
therefore  no  presumption  of  prejudice  to  de- 
fendants' rights  can  be  Indulged  on  account 
of  alleged  error.  We  can  only  consider  wheth- 
er the  record  shows  that  the  Jury  was  in  fact 
unduly  influenced  against  defendants  by  the 
statements  of  counsel  after  the  withdrawal 
There  was  nothing  before  the  court  to  show 
such  fact,  except  the  record  of  what  had  oc- 
curred on  the  day  of  counsel's  withdrawal. 

We  do  not  say  that  counsel  for  defendants 
were  acting  with  entire  propriety  in  express- 
ing their  displeasure,  and  their  reason  for 
withdrawing,  in  the  presence  of  the  jury. 
They  seem  to  have  been  carried  away  with' 
Indignation,  caused  by  the  sudden  revelation, 
and  possibly  said  things  which,  on  mature 
consideration,  they  would  have  considered  in- 
appropriate. It  was  improper  for  them,  in 
severing  their  connection  with  the  case,  to 
do  anything  which  would  tend  to  put  their 
clients'  cause  in  a  worse  plight  thnn  that  act 
itself  would  leave  it  But  the  testimony  of 
the  Juror,  connecting  indirectly  one  of  the 
defendants  with  an  attempt  to  influence  him, 
was  already  before  the  jury  without  objec- 
tion. The  jurors  had  Just  been  sworn,  and 
bad  each  stated  that  the  evidence  did  not  in- 
fluence him.  The  attorneys  had  a  right  to 
withdraw,  without  regard  to  the  consequenc- 
es of  that  act  Doubtless  the  trial  Judge 
concluded  that  the  impression  made  upon 
the  jury  by  the  revelation  of  the  juror  and 
the  withdrawal  of  defendants'  counsel  was 
not  enhanced  by  counsel's  remarks.  The  act 
spoke  for  itself.  The  mischief,  if  any,  was 
already  done. 

In  instructing  the  jury  the  court  told  them 
that  each  and  all  of  the  defendants  were  in- 
nocent of  any  attempt  to  bribe  a  member  of 
the  jury;    that  they  were  not  responsible. 


nor  to  blame,  for  the  withdrawal  of  their 
former  oounsel,  and  in  their  d^I>eratloii$ 
they  could  not  or  should  not  permit  the  oc- 
currence in  any  way  to  influence  them.  The 
instructions  indicate  that  the  trial  judge  en- 
deavored to  remove  from  their  minds  su; 
Impression  they  mij^t  have  received  that 
such  withdrawal  was  because  of  any  belief 
in  defendants'  gnilt  of  the  crime  for  wbldi 
they  were  on  trlaL  The  Jury  doubtless  on- 
derstood  that  such  withdrawal  was  bccaase 
of  defendants'  supposed  connection  with  the 
unlawful  attempt  to  Influence  the  jury  while 
counsel  were  managing  the  case,  a  matter 
which  they  were  told  should  not  Influence 
them.  The  instructions  on  the  whole  were 
very  fair  to  defendant 

It  was  a  delicate  matter,  requiring  a  nice 
and  discriminating  judgment  and  we  are  not 
prepared  to  say  that  the  discretion  of  the 
court  was  exercised  unwisely  or  Improperly. 

The  judgment  is  afflrmed. 

PER  CURIAM.  The  foregoing  opinion  b.v 
WHITB^  a,  is  adopted  as  the  opinion  of  the 
court. 

All  the  Judges  omcur. 


SANFORD  T.  HOLLAND  «t  sL    (No.  10545.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 
Dec.  30,  1018.) 

1.  Wiixtf  «=»52(1)— CoNTSsrr— PnooF  or  Ex- 
EcirriON  —  BxniDEif  to  Adottok  Fubthb 

BVIDEROB. 

After  formal  proof  of  ezecation  and  of  teata- 
tor'a  sanity  contestant  has  burden  of  addueini 
substantial  evidence  to  support  allegation  of 
testamentary  incapacity. 

2.  Wills    ^3>66(1)  —  Testamkntabt  Inca- 
pacitt— sufficixnot  of  eviokrcx. 

Ehridence  held  insufficient  to  afford  an  in- 
ference that  testator  did  not  possess  testamen- 
tary capacity. 

3.  Wills    *=»50— Tkbtaiosnxa«t   Capacitt. 

Testator,  with  mind  enougli  to  nnderstaii<l 
ordinary  affa^  and  kind  and  extent  of  his 
property,  the  natural  objects  of  bis  bounty,  and 
that  he  is  giving  property  to  devisees  mentiosed 
in  manner  stated,  is  capable  of  making  a  will 

4.  Wills    ®=>327  —  Cowtest  —  Tbstakix- 
TABT  Capacitt— Dnwonoii  o»  Vkbdict. 

On  will  contest,  where  only  oonduaion  from 
evidence  is  that  testator  possessed  every  quali- 
fication to  enable  him  to  make  valid  dispositioui 
of  his  property,  trial  court  properly  directed  tct- 
dict  upholding  the  will. 

6.  Wnxs   «=»163(1)  —  Unouk  Irfluknce  - 
BuanxN  of  Proof. 
On  contest  of  a  will  for  uadns  infinenoe, 
contestant  is  required,  in  first  instance,  to  as- 
sume full  burden  of  proof  of  allegation. 
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8.  WiLM   ^s»SSi4(l)  —  Contest  —  Qukstiow 

FOB  COTJBT. 

Whether  there  ia  any  sabatandal  cTldence 
tendins  to  prove  groimda  of  contest  1«  question 
of  law. 

7.  Wills  *=ie3fn  —  Undctb  IifHTntNCB  — 
BsJXTioif  BY  Wins— EviDEWca. 
Offices  of  affection  and  interest  or  business 
services  rendered  testator  by  his  wife  held  not 
predicates  of  undue  influence,  casting  on  her 
and  others,  upholding  will,  on  contest  by  grand- 
son, any  burden  to  show  will  was  not  result  of 
undue  influence. 

Appeal  from  Circuit  Court,  Greene  County ; 
Guy  D.  Klrby,  Judge. 

Suit  to  contest  a  will  by  Grady  Holland 
Sanfbrd  against  Bertonla  Holland  and  oth- 
ers. From  Jadgment  for  def«}dants  estab- 
lishing the  will,  plalntUC  appeals.    Affirmed. 

T.  J.  Oelaney  and  Xeville  &  Gorman,  all  of 
Springfield,  for  appellant 

W.  D.  Tatlow  and  Mann,  Todd  &  Mann, 
all  of  Springfield,  for  respondent& 

BOND,  J.  Salt  to  contest  the  will  of  Tele- 
mncbuB  BlondTllle  Holland,  for  alleged  testa- 
mentary Incapacity  and  undue  Influence,  filed 
by  his  grandson  Grady  Holland  Sanford, 
after  the  settlement  of  the  estate  and  short- 
I.T  prior  to  the  expiration  of  the  running  of 
tlie  2-year  statute  of  limitations. 

The  decedent  was  77  years  old  at  the  date 
of  his  death  In  Springfield.  Mo.,  on  July  30, 
1913.  He  died  possessed  of  property  varioas- 
ly  estimated  to  l)e  of  the  value  of  from  $800,- 
OOO  to  $1,000,000.  This  pr<q;ierty  consisted 
chiefly  of  very  valuable  business  buildings  lo- 
cated on  and  near  the  Public  Square,  and  a 
large  stock  farm  of  several  hundred  acres, 
I.Ting  about  two  miles  southwest  of  the  dty. 

On  February  19, 1913,  the  testator  executed 
a  will  in  which  he  divided  bis  property  among 
cotaln  aijecifled  beneficiaries,  including  his 
grandson  Grady  Holland  Sanford.  Later,  on 
June  17, 1913,  a  second  will  was  executed,  in 
wbldi  certain  changes  were  made,  among 
wbldi  was  the  decreasing  of  the  bequest  to 
Ills  said  grandson. 

At  the  trial  both  wills  were  introduced  in 
evidence,  and  a  careful  comparison  discloses 
that  the  principal  changes  made  were  the 
elision  of  a  trust  created  in  favor  of  bis  son 
Cliarles,  virtually  the  same  property  being 
bequeathed  to  him  for  life  with  absolute  re- 
uainders  in  his  sons;  the  changing  of  the  be- 
quest to  bis  daugliter  Edith  to  a  stated  sum 
of  money,  the  realty  devised  to  her  in  tbe  pre- 
vious will  being  added  to  and  included  in  the 
liequest  to  his  wife  Bertonia,  and  tbe  lessen- 
ing of  the  bequest  to  his  grandson  by  exclud- 
ing a 'certain  business  prt^^rty  on  St.  Louis 
street  and  adding  this,  also,  to  the  bequest  to 
bis  wife 


nie  record  is  very  voluminous,  as  usual  in 
sacfa  contests.  After  a  thorough  and  careful 
reading  of  same,  the  material  tacts  disclosed 
by  witnesses  for  plalntifT  sbow  that  T.  B. 
Holland  was  a  mhn  of  unusnal  business  abil- 
ity and  good  judgment;  that  he  stood  very 
high  In  the  community  in  which  he  lived,  and, 
considering  his  age  and  the  fact  that  he  had 
been  troubled  with  nervous  eczema  for  many 
years,  his  mental  faculties  remained  substan- 
tially unimpaired  np  to  the  time  of  his  death ; 
that  he  showed  affection  for  his  children  and 
grandchild  pen,  and  evinced  a  desire  to  divide 
hl8  property  equitably. 

As  to  bis  testamentary  capacity,  the  evi- 
dence showed  mental  deamess  and  ability  to 
transact  all  necessary  matters  of  business; 
that  his  interest  remained  keen  up  to  the 
time  of  his  death  in  relation  to  tbe  various 
matters  connected  with  the  rebuilding  and 
restoration  of  several  business  buildings  tbat 
were  destroyed  by  Are  the  first  part  of  June, 
1918. 

It  also  appears  that  after  the  execution  of 
the  first  will,  called  the  February  will,  a  fire 
occurred.  In  whldi  many  of  tbe  buildings 
owned  by  Mr.  Holland  on  tbe  Public  Square 
and  St.  Louis  street  vrere  either  entirely  6r 
partially  destroyed  and  rendered  unfit  for  oc- 
cupancy. This  made  a  great  difference  In  the 
income  received  from  these  properties,  and 
Mr.  Holland,  becoming  dissatisfied  with  tbe 
aj^ortlonlng  of  his  property  in  the  February 
will,  which  had  been  divided  on  the  basis 
of  the  Income  from  the  various  properties, 
decided  to  have  a  second  will  drawn.  There- 
upon the  will  in  contest  vras  executed  on  June 
17,  1913,  with  such  changes  as  have  already 
been  Indicated. 

Persons  closely  connected  with  Mr.  Hol- 
land, who  had  known  him  for  many  years, 
testified  as  to  his  mental  clarity  and  grasp  of 
business  matters  and  the  usual  affairs  of 
everyday  life.  Dr.  Beeson,  who  attended  Mr. 
Holland  during  bis  stay  at  a  sanitarium  In 
Claremore,  Okl.,  where  he  went  for  treat- 
ment for  nervous  eczema,  testified  that  on 
July  2,  1913,  his  mental  condition  was  good, 
but  that  he  was  worrying  over  business  mat- 
ters, and  that  he  advised  him  worry  only 
servedi  to  increase  his  nervousness,  the  cause 
of  his  malady.  , 

George  TefTt,  a  distant  relation,  and  who 
had  known  Mr.  Holland  for  many  years,  tes- 
tified that  his  mind  was  clear  on  June  15, 
1913;  that  Mr.  Holland  told  him  at  that  date 
that  he  had  been  suffering  from  eczema  for 
years. 

Mr.  Jarrett,  father  of  one  of  his  sons-in- 
law,  testified  that  he  saw  Mr.  Holland  the 
last  of  June,  1913,  when  he  was  called  to 
Mr.  Holland's  home  to  talk  over  the  recon- 
struction of  the  Ross  building,  of  which  he 
wished  him  to  have  the  contract;    that  bis 
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mind  was  clear  at  tbat  time,  and  be  had  no 
difficulty  In  expressing  bis  wishes,  and  that 
be  was  "entirely  competent  to  transact  hU 
own  affairs  without  assistance." 

Dr.  Ralston,  the  Holland  family  physician, 
who  attended  Mr.  Holland  during  bis  last  ill- 
ness and  who  was  In  and  out  the  Holland 
home  tor  years,  testified  that  after  his  return 
from  Claremore,  he  was  In  better  condition 
than  he  bad  been  for  some  time ;  that  at  times 
when  previously  Ul  he  had  been  delirious; 
that  It  was  not  unusual  for  a  man  of  his  age 
to  be  delirious  when  111 ;  that  he  "never  saw 
him  when  [he]  thought  he  was  liable  to  do 
any  violence" ;  that  be  "did  not  state  at  any 
time  that  be  was  not  In  mental  condition  to 
make  the  will";  that  bis  mental  oondltlon 
on  the  day  he  witnessed  the  will  waa  better 
than  It  had  been  for  some  time;  to  use  the 
witness'  own  words,  "seemed  as  well  to  me  as 
I  bad  seen  him  in  a  year";  that  he  was 
"cheerful  enough  that  day." 

Mr.  Arch  McGregor,  one  of  the  witnesses 
to  the  signature  of  the  will,  testified  that 
Blr.  Holland  "was  cheerful.  In  good  humor, 
and  joked  and  laughed,  too."  This  was  the 
day  the  last  will  was  signed.  He  also  testi- 
fied that  Mr.  Holland  asked  Dr.  Balston  to 
make  a  statement  as  to  the  clarity  of  bis 
mind,  and  that  he  knew  what  he  was  doing, 
and  that  Dr.  Ralston  wrote  it  out  in  long- 
band. 

As  to  any  Influence  that  may  have  been 
brought  to  bear  in  the  making  of  the  will  in 
contest,  the  evidence  In  the  record  shows 
that  Mr.  Holland  worried  considerably  about 
bis  son ;  that  he  expressed  anxiety  to  leave 
the  bequest  to  him  In  such  Shape  that  it 
should  not  be  dissipated ;  that  be  finally  shap- 
ed it  In  such  a  way  that  a  certain  amount 
would  be  left  blm  to  pay  any  immediate 
debts,  and  the  rest  to  him  for  life,  with  re- 
mainders in  bis  sons  (Mr.  Holland's  grand- 
children) ;  that  after  the  execution  of  the 
February  will,  a  fire  occurred,  which  destroy- 
ed much  of  Mr.  Holland's  best  income  prop- 
erty on  the  Public  Square  and  St  Louis 
street ;  that  the  property  in  the  February  will 
had  been  divided  on  the  Income  basis,  and, 
becoming  dissatisfied  with  this  will,  be  had 
the  second  will  drawn,  using  the  first  one  as 
a  basis,  and  made  therein  the  changes  that 
have  already  been  indicated  above.  There  is 
nothing  in  the  record  to  show  that  any  one 
exerted  any  controlling  influence  over  him 
in  the  making  of  this  will.  It  is  true  there 
appears  to  have  been  some  feeling  between 
Mrs.  Holland  and  Mr.  Sanford,  the  father 
of  contestant,  but  it  does  not  appear  that  Mrs. 
Holland  influenced  the  changing  of  the  be- 
quest to  bis  grandson  Grady  Holland  San- 
ford. Mr.  Holland  expressed  at  various  times 
a  desire  to  divide  his  property  &lrly,  and  ap- 
pears to  have  had  unusually  strong  affection 
for  the  members  of  his  Immediate  family 
and  for  bis  grandchildren. 


Orady  Sanford  testified  as  to  tbe  strong  af- 
fection that  existed  between  his  grandfather 
and  himself;  that  be  spent  tbe  greater  part 
of  bis  time  in  his  early  boyhood  with  the 
Holland  children,  Louise  Holland  being  about 
his  own  age ;  that  a  coolness  arose  between 
them  as  he  grew  older  and  that  be  did  oot 
feel  as  welcome  at  tbe  Holland  home  as  for- 
merly; and  that  when  Louise  Holland  waa 
married,  be  was  awayi  at  school,  but  did  not 
receive  an  Invitation  to  her  wedding.  How- 
ever, ncHie  of  this  testimony  showed  any  ac- 
tive antagonism,  nor  did  his  grandfather 
ever  show  any  lessening  of  bis  affection  for 
his  grandscm. 

At  tbe  close  of  plalntlffs  evldmce  tbe  court 
gave  a  peren^tory  instructloa  to  the  Jury  to 
find  both  issues  for  defendants  and  to  estab- 
lish the  will.  A  verdict  in  accordance  was 
returned,  and  from  a  Judgment  entered  there- 
on, plaintiff  duly  appealed  to  this  court 

[1]  n.  After  the  formal  proof  of  the  exe- 
cution of  the  will  and  the  sanity  of  the  tes- 
tator at  the  time,  tbe  weight  of  evidence  was 
against  tbe  contestant  Hoioe  it  became  nec- 
essary tor  him,  in  order  to  obtain  a  submis- 
sion of  tbe  issue  of  testamentary  incapacity, 
to  adduce  some  substantial  evidoice  tending 
to  support  that  affirmation,  in  total  default  o( 
which  there  could  have  been  no  error  on  tbe 
part  of  tbe  drcnlt  Judge  In  directing  a  ve^ 
diet  on  that  issue  in  favor  of  respondents. 

[2-4]  We  have  been  unable  to  glean  from 
any  testimony  or  evidence  adduced  by  tbe 
plaintiff  a  legal  basis  for  an  intoi%nce  tbit 
the  testator  did  not  possess  teetamaitaiy 
capacity  when  he  made  his  will  on  June  IT, 
1913.  The  facts  toudilng  bis  mental  capadty 
on  that  date  have  been  summarized  in  the 
preceding  paragraph  of  this  ojdnlon,  and  In 
our  judgment  ndther  singly  nor  oollectiTel? 
do  they  afford  any  ground  upon  whidi  a  jury 
would  be  entitled  to  find  the  fact  to  be  that 
T.  B.  Holland  was  mentally  incapable,  on 
Jtme  17, 1018,  of  executing  the  will  which  be 
then  made.  The  standards  and  tests  of  men- 
tal capacity  to  make  a  will  have  been  so  re- 
peatedly annonnoed  in  this  state  and  are  so 
firmly  established  that  it  Is  hardly  necessary 
to  refer  to  dtationa  A  testator  with  mind 
enough  to  understand  the  ordinary  affairs  ot 
life  and  the  kind  and  extent  of  bis  property 
and  who  are  tbe  natural  objects  of  his  bounty, 
and  that  be  Is  giving  his  property  to  the  dev- 
isees mentioned  in  his  will  in  the  manner 
therein  stated,  is  cabbie  of  making  a  will 
imder  the  law  ot  this  state.  Hahn  v.  Han- 
merstein,  272  Mo.  loc.  clt  259, 198  S.  W.  S33: 
Glbony  v.  Foster,  230  Mo.  loc.  dt  131, 130  S. 
W.  314;  Winn  v.  Grter,  217  Mo.  420,  117  S. 
W.  48;  Bensberg  y.  Washington  University, 
251  Mo.  loc.  dt  668, 158  S.  W.  830.  There  is 
no  evidence  in  this  record  that  the  testator 
lacked  any  one  of  these  essential  qaalifica- 
tions  to  a  valid  dliQwsltion  of  his  property  at 
the  time  when  the  will  nnder  review  was  ex- 
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ecuted.  Indeed,  tbe  only  conclnelon  wUch 
can  be  drawn  from  the  evidence,  taken  singly 
or  conjunctively,  Is  that  In  the  making  of  his 
testament,  he  possessed  every  qnallficatlon 
prescribed  by  the  laws  of  this  state  to  enable 
hlni  to  make  a  valid  disposition  of  bis  prop- 
erty. In  sudi  cases  the  settled  rule  is  that 
the  trial  court  should  direct  a  verdict  up- 
holding the  will.  McFadln  v.  Citron,  138  Mo. 
loc.  dt  226,  227,  38  S.  W.  932.  3»  S.  W.  771; 
Story  V.  Story,  188  Mo.  loc.  dt.  128,  129,  86 
S.  "W.  225;  Teckenbrock  v.  McLaughlin,  209 
Mtoi  loc.  dt  540,  108  S.  W.  48;  Hayes  v. 
Hayes,  242  Mo.  loc.  dt  172,  145  S.  W.  1155. 

[B,  t]  III.  As  to  the  Issue  of  undue  Influ- 
ence, under  the  law  of  this  state,  the  contest- 
ant Is  required,  in  the  first  Instance,  to  a»- 
snme  the  full  burden  of  proof  of  that  allega- 
tion, and  It  is  impossible  to  find  in  any  of  the 
facts  and  drcumstances  contained  In  this  rec- 
ord aught  that  shows  in  the  remotest  degree 
that  when  the  testator  made  the  will  in  ques- 
tion bis  mind  was  dominated  and  controlled 
to  such  an  extent  that  it  reflected  the  designs 
and  wishes  of  other  persons  than  himself. 
Hayes  v.  Hayes,  242  Mo.  loc  dt  168,  169, 
145  S.  W.  1155.  A  contest  of  a  will  is  a  le- 
gal and  statutory  action.  In  sudi  cases 
whether  there  la  any  substantial  evidence 
tending  to  prove  the  allied  grounds  of  con- 
test Is  always,  primarily,  a  question  *of  law 
to  be  determined  by  the  court  If  that  is  re- 
solved against  the  contestant  then  nothing 
remains  to  be  tried  by  a  Jury.  If,  however, 
it  Is  resolved  in  favor  of  the  contestant  then 
the  case  must  go  to  the  triers  of  the  fact 
whose  peculiar  province  it  is  to  determine  the 
credibility  of  witnesses,  the  effect  of  'testimo- 
ny, and  the  force  of  legally  allowable  Infer- 
ences. In  other  words,  whether  a  given  set 
of  facts  and  drcumstances  have  any  proba- 
tive force  whatever  is  a  question  at  the  thresh- 
old of  the  case  whidt  the  court  must  deter- 
mine, and,  when  this  has  been  ruled  adverse- 
ly under  the  applicatory  law,  the  case  should 
be  taken  from  the  Jury. 

[7]  The  drcumstances  relied  upon  by  ap- 
pellant to  support  the  inference  of  undue  In- 
flnence  appear  to  be  that  Mrs.  Holland  was 
present  wbax  the  February  will  was  made  by 
the  testator,  and  at  the  trial  it  was  shown 
that  marginal  pendlings  in  her  handwriting 
bad  been  made  on  that  will;  that  she  went 
to  Claremore  where  her  husband  was  taking 
a  cnre,  and  di^ensed  with  a  nurse  upon  bis 
return  home,  and  other  attentions  to  bis  com- 
fort and  assistance  in  signing  chedcs  for  the 
payment  of  household  expenses,  all  of  whidt, 
according  to  the  theory  of  appellant  tended 
to  prove  a  fidndary  relationship,  and  there- 
fore Imposed  the  burden  upon  respondents  to 
show  tliat  the  will  in  question  was  not  the  re- 
sult of  undue  influence.  We  cannot  assent  to 
that  view.  AH  of  sudi  ofllces  of  affection  and 
interest  or   business  services  were  distinctly 


within  the  scope  of  wUdy  duty,  and  are  not 
tlve  predicates  of  undue  influence,  lorts  v. 
Wash,  175  Mo.  487  loc.  dt  505,  75  S.  W.  95 ; 
Seibert  v.  Hatcher,  205  Mo.  83,  102  S.  W. 
962;  Mackall  v.  Mackall,  135  V.  S.  167,  10 
Sup.  et.  705,  34  L.  Kd.  84 ;  Winn  v.  Grler,  217 
Mo.  lot  clt  459.  117  S.  W.  48;  Bennett  v. 
Ward,  272  Mo.  671,  199  S.  W.  loc.  clt  947. 

We  think  the  peremptory  instruction  was 
Justified  on  both  issues  fey  the  state  of  the 
record,  and  that  the  Judgment  is  manifestly 
right  and  should  be  and  Is  affirmed.  It  is  so 
ordered. 

All  concur,  exo^t  KTjATR,  J.,  not  sitting. 


BUDDY  T.  UNION  TERMINAL  BY.  00. 
(No.  19^4.) 

(Supreme  Court  of  Missouri,  Division  No.  2. 
Dec.  23,  1918.) 

1.  Nkouobhoe  «=>23(1)— Injcbixb  to  Chu.- 

DBEN— AlTaACTIVIi  NUISAHCES. 

The  doctrine  of  the  "attractive  nuisance," 
or  of  the  so-called  "turntable  cases,"  applies  in 
this  state. 

2.  RAmtOADS  4=323(1)  —  IlTJTTBISa  TO  TbKS- 
PAS8SB8— ATTBACrnVX  NUISAItOB. 

A  Standard  gauge  railroad  flat  car  of  light 
construction  on  a  side  track,  unbraked  and  un- 
locked, requiring  from  6  to  S  boys  from  9 
to  13  years  old  to  move  it  held  not  within 
the  attractive  nuisance  rule  as  to  a  10  year 
old  child,  caught  between  the  car  and  an  ad- 
jacent' pile  of  construction  material  while  tlie 
car  was  being  moved  by  children. 

Ai^)eal  from  Circuit  C!onrt  Budianan 
County;  Thomas  B.  Ailea,  Judga 

Action  by  Bradley  B.  Buddy  against  the 
Union  Terminal  Railway  Company  ftor  per- 
sonal injuries.  From  a  denial  of  a  motion 
to  set  aside  a  nonsuit  with  leave,  plaintiff 
appeals.    Affirmed. 

Frank  H.  Miller  and  Mytton  &  Parkinson, 
all  of  St  Joseph,  tor  appellant 

John  EL  Dolman,  of  St  Joaepb,  for  re- 
spondent 

FARIS,  J.  Plaintiff,  then  approaching  10 
years  of  age,  was  hurt  in  1904,  by  the  alleged 
negligence  of  defendant  In  1913  he  sued 
defendant  laying  his  damages  at  $30,000. 
Upon  a  tilal  had  toward  the  close  of  the 
year  1916,  proof  was  adduced  pro  and  con. 
At  the  dose  of  all'  of  the  evidence  defendant 
asked,  and  the  court  nisi  gave  to  the  Jury 
a  peremptory  instruction  that  under  the 
pleadings  and  the  e'vldence  their  verdict 
should  be  for  the  defendant.  Thereupon 
plaintiff  took  a  nonsuit  with  leave.  After  an 
unavailing  motion  to  get  this  nonsuit  set 
aside  he  appealed. 
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Plaintiff  in  his  petition  invokes  as  his  self' 
ground  of  recovery  application  of  the  well- 
known  doctrine  of  the  "turntable  cases"  to 
on  injury  accruing  from  certain  small  flat 
cars  left  standing  unblocked,  unlocked,  and 
unbraked  upon  defendant's  track  then  nnder 
construction  under  such  situation,  It  is  aver- 
red, as  to  make  such  cars  an  attractive  play- 
thing tor  children.  Defendant's  answer  is  a 
general  denial,  an^a  plea  that  plaintiff  was 
when  hurt,  a  trespasser  upon  defendant's 
private  premises,  and  that  in  this  situation 
his  Injuries  were  wholly  caused  by  his  own 
contributory  negligence. 

The  facts — and  it  is  already  apparent  that 
this  case  turns  wholly  upon  the  facts — ^run 
briefly  thus:  Plaintiff,  when  hurt,  was  9 
years  and  8  months  old.  He  was  a  pupil 
In  the  fourth  grade  of  the  Floyd  School  in 
St.  Joseph.  Defendant  was  then  engaged  in 
constructing  an  extension  of  its  tracks  up- 
on its  right  of  way  at  a  point  about  150 
feet  distant  from  this  school.  In  this  con- 
struction work  it  used  among  others,  two 
small,  eight-wheeled,  flat  cars,  which  the  evi- 
dence on  plaintiff's  part  shows  to  have  hem 
from  16  to  20  feet  long,  while  that  of  de- 
fendant shows  that  these  cars  were  at  the 
time  standard  flat  cars  from  28  to  SO  feet 
in  length.  We  must,  however,  perforce  the 
well-settled  rule  in  a  case  wherein  a  de- 
murrer to  the  evidence  has  been  sustained, 
look  only  to  the  plalntlfTs  evidence  on  con- 
tradicted points.  During  the  time  of  the 
building  of  this  extension  these  small  flat 
cars  stood,  when  not  in  use,  upon  defend- 
ant's track  for  a  period  of  from  2  to  8 
months.  Children  from  the  Floyd  School, 
among  whom  was  plaintiff,  over  the  objec- 
tions of  defendant,  however,  were  in  the 
habit  of  pushing  these  cars  up  and  down 
the  tra<^,  on  which  there  was  a  slight  grade 
of  3Mt  inches  per  100  feet.  About  the  1st 
day  of  June,  1901,  while  some  6  or  7  or 
more  of  plaintiff's  fellow  pupils — whose  ages 
ranged  from  10  to  13  years — were  engaged  in 
pushing  one  of  these  cars  on  this  track  they 
ran  it  against  plaintiff  and  caught  and  pinch- 
ed his  left  leg  between  the  axle  of  the  car 
and  some  construction  material,  namely,  pil- 
ing lying  along  the  track,  so  that  the  calf 
of  his  leg  was  torn  and  the  muscles  thereof 
were  in  part  destroyed.  Subsequently,  and 
after  some  three  months  the  injury  wholly 
healed  externally,  but  left  the  leg  of  plain- 
tiff In  a  slightly  undersized  and  a  somewhat 
weakened  condition.  Some  0  years  after  this 
accident,  and  on  account  of  a  fresh  injury 
to  his  toe,  blood  poison  developed,  and  ft 
became  necessary  by  reason  thereof  to  ampu- 
tate plaintiff's  leg.  Answering  categorically, 
the  single  expert  witness  who  testified  as  to 
the  proximate  cause  of  the  amputation  said 
that— 

"The  former  injury  had  nothing  to  do  with 
the  cauMtioD  of  the  blood  poisoning,  the  blood 


poisoning  was  caused  by  a  subsequent  injnrr 
nine  years  later." 

Tlie  witnesses  for  plaintiff — the  physician 
excepted — were  schoolmates  at  the  time  of 
the  occurrence  of  the  injury  to  him.  Their 
ages  at  that  time  were  from  10  to  13  yean. 
Eleven  years  had  lapsed  from  the  date  o( 
this  injury  till  th^  testified  in  the  case 
Much  divergence  of  opinion  and  much  devia- 
tion from  what  must  have  been  the  actnal 
facts  are  to  be  expected.  All  this  we  find. 
Plaintiff's  witnesses  all  agree  that  the  car» 
were  not  fastened  to  the  track,  nor  lodced, 
nor  blocked,  nor  braked,  nor  even  famisbHi 
with  brakes.  On  other  vital  points  they 
varied  greatly.  In  an  effort  to  fairly  pre- 
sent the  facts  upon  the  points:  (a)  How 
large  were  these  cars;  (b)  how  many  pupiL^ 
it  took  to  move  them ;  and  (c)  what  plalntil 
was  doing  when  he  was  hurt — we  excerpt  ths 
testimony  of  all  of  plaintiff's  witnesses  oa 
all  these   points. 

The  plaintiff,  testifying  for  himself,  said: 

"From  the  time  of  my  accident  and  for  2  or 
3  months  before  they  were  in  the  habit  of  leav- 
ing small  flat  cars  on  tlie  track  by  the  scbcol. 
There  were  two  cars.  They  were  small,  ordi- 
nary flat  cars,  abont  half,  about  16  to  20  feet. 
between  18  and  18  feet  They  were  lighter,  wry 
modi  lighter,  than  other  freight  cars." 

Upon  the  point  of  how  many  children  it 
required  to  put  the  car  in  motion  upon  tliia 
track,  be  says  "6  children  could  move  the 
car."  Touching  what  he  was  doing  when 
hurt  he  says: 

"When  I  first  saw  the  car,  it  was  probablj 
half  a  Uock  or  a  little  over  below  the  school, 
being  pushed  north  by  about  6  or  7  children  & 
or  0  or  10  years  old.  I  was  standing  betv^a 
the  ends  of  the  piling  when  the  car  got  to  me. 
I  don't  remember  whether  I  was  pnshing  "t 
getting  ready  to  push.  I  started  to  pnsh  tb« 
car." 

James  V.  Riley,  approximately  10  yean> 
old  when  plaintiff  was  hurt,  testifying  fur 
plaintiff,  said : 

"The  oara  were  probably  16  or  18  or  20  feet 
long.    They  were  undersized  flat  cars." 

Upon  the  point  of  the  force  required  to 
move  these  cars  he  is  not  definite,  bat  spit- 
ing to  the  situation  in  this  behalf  at  the  very 
moment  that  plaintiff  was  hurt  said : 

"We  were  playing  with  the  car  at  the  time  te 
was  hurt.  Maybe  a  dozen  children  had  hold  of 
it.  We  were  pushing  it  north  at  the  time  it 
caaght  him.  He  got  caught  between  the  boms 
and  the  poles  that  were  lying  along  the  trade. 
betwe«i  the  boxing  and  the  end  of  the  pol««. 
I  don't  know  what  he  was  doing  at  the  time." 

Charles  F.  May,  who  was  11  years  old  at 
the  time  of  the  injury  to  plaintiff,  said  for 
plaintiff,  cm  the  points  mentioned,  this: 

"It  woa  a  little,  snudl  flat  car,  20  feet  long  or 
a  little  over ;    it  might  have  been  a  little  sbnrt- 1 
er.    It  was  light." 
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Uptm  the  question  of  the  force — kid  pow- 
er—reqtilred  to  pnt  theae  cars  in  motion,  or 
as  to  what  plaintiff  was  doing,  he  does  not 
testify,  but  says,  as  to  the  manner  of  bis  be- 
ing hurt,  that  "he  was  caught  between  the 
piling  and  the  boxing  on  the  east  side." 

T.ieo  Baldin,  at  the  time  of  the  injury  to 
plaintiff  12  years  old,  testifying  for  plain- 
tiff, said: 

"The  cars  were  not  ordinary  flat  cart;  they 
were  imall  fiat  cars,  consisting  of  8  wheels,  with 
no  brakes  on  them,  about  18  feet  long,  of  Ught 
constmction.  live  or  6  or  7  children,  10  to  12 
years  old,  could  push  them  hid  and  forward 
there.  I  was  not  pushing  the  car  the  morning 
be  was  hurt.  I  was  on  top  riding.  There  were 
about  10  of  us  aronnd  there,  ranging  tram  9 
to  12  years  old.  I  don't  know  about  how  many 
were  pushing  the  car.  Too  young  to  reineml>er 
that." 

Jesse  Whaley,  who  was  12  years  old  when 
plaintiff  was  injured,  testifying  for  plaintiff, 
said : 

"The  car  might  have  been  20  feet  long,  and 
might  have  been  more.  I  don't  believe  the  car 
was  28  feet  It  might  have  taken  10  or  IS,  or 
it  might  have  taken  a  few  more  to  push  it.  I 
didn't  count  them.  It  had  taken  as  many  as 
were  there,  and  if  there  were  40  we  pushed  it, 
and  if  there  was  10  we  pushed  it." 

George  Shoemaker,  who  was  11  years  old 
when  plaintiff  was  hurt,  testifying  for  the 
latter,  said  that  he  was  present  when  plain- 
tiff was  hurt;  that  the  cars  were  from  18 
to  20  feet  long,  and  lighter  than  the  ordinary 
flat  car. 

Charles  Menninger,  who  was  13  years  old 
when  plaintiff  was  hurt,  said  for  plaintiff 
that  the  cars  were  between  18  and  20  feet 
long,  and  seemed  to  be  light  cars;  that  it 
"took  7  or  8  boys  to  push  the  car,  boys  rang- 
ing from  9  to  13  years." 

The  testimony  for  defendant  showed  that 
the  cars  in  question  were  flat  cars  from  28 
to  30  feet  in  length ;  that  they  were  standard 
cars  for  use  upon  steam-operated  railroads  of 
the  period  at  which  they  were  built,  though 
smaller  than  standard  flat  cars  now  in  use; 
that  they  were  equipped  with  brakes,  and 
were  used  at  the  time  of  plaintlfTs  injury 
for  hauling  steel  rails,  ties,  bolts,  anchor 
bars,  spikes,  and  dirt  in  the  constmction 
work  of  extending  a  line  of  track  which  ran 
near  by  the  Floyd  School.  The  grade  of  the 
track  on  which  plaintiff  was  hurt  was  3% 
inches  per  100  feet,  or  almost  9  feet  rise  to 
the  3,000  feet  of  total  length  of  the  extension 
then  being  constructed. 

I'pon  the  facts  stated  was  a  case  made  for 
the  Jury?  That  is  the  sole  Question  mooted 
upon  this  appeal  Coming  closer  to  the  very 
marrow  of  the  point  at  issue,  the  question  is : 
Did  the  testimony  bring  tdaintlflTs  initial  in- 
Jury  within  the  doctrine  of  the  "attractive 
nuisance^  or  "turntable  cases"  ? 

Regrettably,  the  long  number  of  years 
which  were  suffered  to  elapse  after  tl^  In- 


Jury  and  before  this  action  was  begun  pal- 
pably dulled  the  memories  of  the  witnesses, 
till,  as  this  record  makes  apparent,  mndi  of 
the  testimony  is  so  shot  through  wUh  contra- 
dictions  as  to  be  almost  impossible  of  recon- 
ciliation. In  short,  it  is  almost  Impossible  to 
ascertain  with  any  degree  of  certainty  what 
the  facts  are.  It  is,  however,  in  Effect  plead- 
ed, is  Shown  by  the  uncontradicted  testimony 
adduced  by  the  defendant,  and  nowhere  de- 
nied by  plaintiff,  that  the  injury  sued  for  was 
caused  by  a  flat  car,  susceptible  of  use  and 
actually  being  used  in  the  operation  of  a 
standard-gauge  railroad  by  steam  motive 
power.  This  statement  is,  however,  subject 
to  the  doubt,  arising  upon  this  record,  wheth- 
er the  piling  was  not,  by  reason  of  its  pres- 
ence too  near  the  track,  at  least  a  new  cause 
whldi  Broke  the  continuous  sequence  of  the 
mere  ear  movement  and  thereby  Itself  pro- 
duced the  hurt  of  plaintiff.  Hudson  ▼.  Rail- 
road, 101  Mo.  loc.  clt.  86,  14  S.  W.  15.  But, 
be  this  as  may  be,  we  leave  it  out  of  the  case. 

[11  The  doctrine  of  the  "attractive  nui- 
sance," or  so-called  "turntable  cases,"  has 
been  accepted  in  this  state  as  the  well-settled 
law.  O'Hara  v.  Gaslight  Co.,  244  Mo.  loc. 
dt.  404,  148  S.  W.  884;  Kelly  v.  Benas,  217 
Mo.  1, 116  S.  W.  557,  20  I*  R  A.  (N.  S.)  903; 
Berry  v.  BaUroad,  214  Mo.  503,  114  S.  W.  27; 
Nagel  v.  Railroad,  75  Mo.  653,  42  Am.  Rep. 
418;  Koons  v.  Railroad,  66  Mo.  502.  A  num- 
ber of  Jurisdictions  have  refused  to  aoo^t  it, 
because  they  have  been  unable  to  And  that  it 
is  bottomed  upon  sound  Judicial  reasoning. 
Wheeling,  etc..  Railroad  t.  Harvey,  77  Ohio 
St.  285,  88  N.  B.  66,  122  Am.  St  R^.  60B,  11 
Ann.  Gas.  981;  Walker's  Adm'r  v.  Potomac, 
etc.  Railroad  Co.,  106  Va.  226.  63  8.  B.  118, 
4  L.  R.  A.  (N.  S.)  80,  116  Am.  St  Rep.  861 ; 
Conrad  t.  Balttmore,  etc..  Railroad,  64  W. 
Va.  176,  61  8.  E.  44,  16  li.  R.  A.  (N.  S.)  1129; 
Dobbins  V.  Railroad,  91  Tex.  63,  41  S.  W. 
62,  38  U  R.  A.  678,  66  Am.  St  Rep.  866; 
Ryan  v.  Towar,  128  Mich.  463,  87  N.  W.  644, 
56  U  R.  A.  310, 92  Am.  St.  Rep.  481;  Daniels 
V.  Railroad,  164  Mass.  349,  28  N.  E.  283,  13 
U  R.  A  248,  26  Am.  St.  Rep.  263.  Neverthe- 
less, so  attenuated  and  fragile  is  the  legal 
logic  by  which  the  doctrine  Is  sustained  that 
the  modem  tendency  is  to  restrict  rather 
than  to  extend  the  field  within  which  the  doc- 
trine operates.  Kelly  v.  Boias,  217  Mo.  loc. 
dt  11,  U6  S.  W.  667,  20  Ia  R.  A.  (N.  S.)  908; 
Mayfield  Water  Co.  v.  Webb's  Adm'r,  129  Ky. 
396,  111  S.  W.  712,  18  L.  R.  A.  (N.  S.)  179, 
130  Am.  St.  Rep.  469;  Dahl  v.  Dredging  Co., 
125  Minn.  90,  146  N.  W.  796,  52  U  R.  A.  (N. 
S.)  1173. 

All  Of  the  authorities  agree  that  the  doc- 
trine is  tmttomed  upon  the  old  English  case 
of  Lyndi  v.  Nurdin,  1  Q.  B.  29.  Many  of  the 
cases  agree — and  if  they  do  not  it  is  manifest 
— that  the  turntable  cases  go  far  beyond  the 
strict  legal  principles  involved  in  the  Lynch 
Case^  supra.    Briefly,  the  facts  and  the  law 
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of  that  case  were  that  defendant  therein 
negligently  lieft  his  borse  and  cart  unattend- 
ed In  a  public  street  Plaintiff,  a  child  T 
years  of  age,  got  on  the  cart  to  play.  An- 
other child  led  or  drove  the  horse  on;  plain- 
tiff fell  from  the  cart,  and  the  cart  wheel  ran 
over  him  and  broke  his  leg.  Held,  that  de- 
fendant was  liable,  though  plaintiff  was  a 
trespasser,  and  his  own  trespass  contributed 
to  his  hurt;  and  it  was  therefore  ruled  to  be 
a  question  for  the  Jury  whether  defendant 
was  negligent,  and  whether  his  said  negli- 
gence caused  plaintiff's  injury. 

In  a  very  able  and  lucid  discussion  of  the 
lecal  grounds  upon  which  the  doctrine  of  the 
turntable  cases  ought  to  rest  in  order  to  be 
Immune  against  criticism,  for  that  they  are 
violative  of  well-recognized  mles  aof  legal 
reasoning,  the  Supreme  Court  of  Texas  said 
there  were  of  necessity  three  qnestlona  which 
should  be  determined  in  the  affirmative  be- 
fore applying  the  doctrine.    These  were: 

"(1)  Did  the  law  impose  npon  the  company  a 
dnty  to  use  care  to  keep  its  property  la  sach 
condition  that  persona  going  thereon  withont 
its  invitation  would  not  be  injured?  (2)  Was 
the  child  six  years  old  guilty  of  contributory 
nei^ence?  And  (3)  was  the  company  guilty  of 
negligence  in  leaving  the  tnmtable  unlocked?" 
Dobbins  v.  Railroad,  91  Tex.  loc.  dt.  63,  41  S. 
W.  63,  38  L.  R.  A.  673,  66  Am.  St.  Rep.  8S6. 

In  the  case  of  Lynch  v.  Nnrdln,  supra,  it  is 
obvious  that  defendant  owed  a  duty  to  the 
pnbUc,  including  the  plaintiff,  not  to  leave 
his  horse  and  cart  unfastened  and  unattmded 
in  a  public  street.  It  is  of  coarse  also  evl- 
d«it  that,  barring  this  omission  of  dnty,  de- 
fendant's horse  and  cart  had  the  same  right, 
but  no  more,  to  be  in  a  public  street  that  the 
plaintiff  therein  had.  So  the  first  query  of 
the  Supreme  Court  of  Texas  is  fairly  answer^ 
ed  in  tbe  afDnuative  by  the  undisputed  facta 
of  Lynch  v.  Nurdln.  Unfortunately  for  legal 
reasoning,  the  same  cannot  be  said  of  the 
great  majority  of  the  other  attractive  nui- 
sance cases.  It  is  obvious  that  in  the  Lynch 
Case,  supra,  the  Infancy  and  tender  years  of 
the  plaintiff  go  only  to,  and  are  In  the  law  of 
the  case  used  only  for,  the  purpose  of  excusing 
his  contributory  negligence,  otherwise  present 
and  glaring.  The  plaintiff  was  no  trespasser 
upon  the  street  where  the  cart  and  horse 
were ;  he  was  merely  a  trespasser  upon  the 
personal  property  of  the  defendant,  which 
personal  prox>erty  was  at  the  time  situated 
at  a  spot  whereat  plaintiff  and  defendant 
had  mutual  and  equal  concurrent  rights,  but 
whereat  it  was  a  negligent  act  to  leave  the 
horse  unfastened  and  unattended. 

But  the  cases  which.  In  the  several  Juris- 
dictions of  the  United  States,  ostensibly  fol- 
low the  case  of  Lyndi  v.  Nurdln,  go  very 
much  farther  than  that  case,  in  that  they 
excuse  a  trespass  upon  private  real  property 
and  labor  to  find  some  logical  basis  for  the 


duly  to  safeguard  sodi  a  trespasser.  lo 
many  of  the  American  cases  there  are  Involv- 
ed trespames  both  upon  real  property  and  op- 
en personal  property.  Oases  wherein,  npoa 
any  ordinary  rule  <m  which  legal  liability  b 
bottomed,  no  dnty  ia  owed  by  the  landowner 
to  the  trespasser,  save  to  forbear  Inflicting 
upon  him  a  wanton  or  maUdous  lajary. 
Some  courts  attempt  to  bottmn  the  duty  owed 
upon  the  maxim,  "Sic  utere  tno  ut  non  alle- 
num  Isedas,"  which,  roughly  turned  into  the 
vernacular,  means  that  one  mnst  so  use  bis 
own  property  as  not  to  Injure  others,  or, 
strictly,  the  property  of  others.  But  it  Is 
difficult  to  find  elsewhere  In  tbe  law  aijf  au- 
thority for  such  an  ^plication  of  this  maxim, 
for  the  ordinary  and  usual  application  of  it 
is  to  what  may  for  lack  of  a  better  term  be 
denominated  "extra  territorial  injuries"; 
that  is,  Injuries  produced  by  causes  wbicli. 
arising  from  the  property  of  tSie  tort-feasor, 
pass  or  flow  therefrom  onto  the  person  or 
property  of  him  who  to  injnred.  But  In  tbe 
application  of  the  "turntable  cases"  doctrine 
the  person  Injured  does  not  get  hurt  while 
upon  bis  own  property  or  premises,  or  by 
anything  passing  from,  or  flowing  off,  tbe 
premises  of  another,  but  be  la  hurt  while  be 
is  off  his  own  proper  place  or  property,  tres- 
passing upon  the  property  of  his  neighbor. 
See  cases  dted  In  note  app«ided  to  Cahill  t. 
Stone  Co.,  19  L.  B.  A.  (N.  S.)  1094  et  seq. 

It  is  sometimes  said  that  the  legal  duty  to 
observe  care  under  this  doctrine  arises  from 
a  species  of  Implied  invitation,  not  InvoMng 
the  actual  Intention,  or  evoi  the  wish  of  tbe 
defendant  that  the  person  Injured  should 
come  upon  defendant's  premises,  or  that  be 
should  do  the  act,  or  meddle  with  the  Instra- 
mentality,  which  produces  hla  Injury,  but 
whidt  Invitation  consists  alone  In  leaving  ex- 
posed and  nngnarded,  at  a  place  where  de- 
fendant knows  Incompetent  persons  assemble, 
a  thing  which  is  of  such  nature  as  to  allnre 
or  tempt  children  of  tender  years  or  other* 
non  sui  jniis  to  play  with  sudi  thing  or  oUle^ 
wise  use  or  meddle  with  It.  Chicago,  etc. 
Railroad  v.  Fox,  88  Ind.  App.  268.  TO  N.  £. 
81.  But  the  dlfflcnltles  with  this  role  are 
that  no  property  owner  can  possibly  foretdl 
what  thing  Is  or  may  prove  to  be  tempting  or 
alluring  to  persons  non  sui  Juris,  and  tbe 
rule  cases  show  that  the  doctrine  has  often 
been  applied  to  conditions  where  every  effort 
had  been  made  by  the  owner  of  the  premises 
to  prevent  the  meddling  use  of  the  allaring 
object  and  to  keep  trespassers  off  the  prem- 
ises, thus  by  active  Inhibition  negativing  any 
invitation  bottomed  upon  implicatloiu  More- 
over, such  a  reason  for  the  legal  duty  neceg- 
saiy  to  uphold  this  doctrine  would  Inevitably 
make  the  doctrine  applicable  te  caaes  where 
fruit,  always  tempting  to  children,  grows  up- 
on high  trees,  always  dangerous  to  chlldrw. 
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Rita  t.  Wheeling,  45  W.  Va.  262,  81  S.  B.  998, 

43  Lu  R.  A.  148. 

We  are  therefore  forced  to  the  view  that 
the  American  doctrine  of  liability  for  dam- 
ages caused  by  "attractive  nuisances,"  so  call- 
ed, has  gone  much  beyond  the  law  and  the 
facts  of  lornch  v.  Nurdln,  supra,  and  that 
the  doctrine  Is  sui  generis,  since  there  Is  no  I 


well-settled  legal  foundation  upon  which  to 


bottom  the  duty  to  observe  care  at  all  toward  { 
a  trespasser.  This  thought  was  well  express- 
ed by  our  learned  former  colleague,  Lamm,  J., 
who,  in  the  case  of  Kelly  v.  Benas,  217  Mo. 
loc.  dt  11,  lie  S.  W.  069,  20  L.  R.  A.  (N.  S.) 
903,  after  collating  and  discussing  practically 
all  of  our  Missouri  cases  upon  this  subject, 
said: 

"There  has  been '  marked  Judicial  eloqaence 
and  astateness  in  stating  the  legal  ground  of 
liability  in  the  turntable  caaes,  and  no  little 
difficulty  is  found  in  formulating  sound  and 
settled  legal  principles  for  it  to  rest  on,  but  it 
i«  establtehed  in  our  law,  and  doubtless  on 
principle  oni^t  to  be  applied  (in  those  Juriodic- 
tions  asserting  the  doctrine)  to  other  caaee  com- 
ing strictly  within  the  limits  of  the  doctrine  and 
presenting  every  earmarking  element  upon  which 
liability  is  predicated  in  the  principal  case. 
While  this  is  so,  the  manifest  distress  and  in- 
jostice  flowing  from  unnacessarily  extending  the 
doctrine,  or  looeely  applying  it  to  many  con- 
ceivable  cases,  has  caused  those  conrts  sccept- 
ing  it  to  restrict  its  application  to  the  narrowest 
bounds." 

Ought,  then,  a  doctrine  resting,  firmly  and 
tteneiicently  we  concede,  but  solely,  upon  the 
humane  sentiment  of  putting  humanity  above 
property  (Edgington  v.  Railroad,  116  Iowa, 
410,  90  N.  W.  95,  57  L.  R.  A.  561),  but  other- 
wise Ignoring  legal  landmai^s  and  all  other 
known  and  settled  grounds  of  legal  liability, 
be,  absent  legislation,  further  extended?  We 
think  not  Discussing  this  Identical  ques- 
tion. Judge  Laonu  correctly  and  Inimitably 
said  this: 

"If  the  old  ciiannel  of  the  law  is  to  be  quite 
changed  by  the  application  of  the  new  doctrine 
automatically  and  without  discrimination,  if 
sentimental  consideratioDS  (however  elevated  and 
tender)  are  to  usurp  the  place  of  cold  and  calm 
reason  as  the  foundation  for  rules  of  law,  then 
the  floodgate  now  damming  back  liability  will 
be  raised,  letting  in  strange  and  deep  waters 
for  the  landowner  to  struggle  with.  Not  only 
will  he  be  liable. for  boys  drowned  while  swim- 
ming in  hia  stock  pond  (the  idea  of  swimming 
being  alluring  to  a  boy),  for  those  who  fall  into 
uncovered  wells,  cisterns,  and  cellars  (the  no- 
tion of  playing  «n  the  brink  of  such  being  a 
boyish  one),  for  children  who  are  suffocated 
while  playing  in  piles  of  sand  accumulated  for 
building  purposes,  or  in  sliding  down  staclcs  of 
straw  unsdentifiGally  piled  and  exposed,  but  he 
may  be  mulcted  in  damages  for  injuries  to  his 
Bdghliors'  children,  who,  romping  in  his  hay- 
mow, without  Us  Invitation,  break  their  bones 
by  diding  down  bis  hay  chute,  or  those  who, 
playing  in  his  ro<^  quarry,  are  hurt  Shall  he 
fence    against    adventurous,    trespassing    boys? 


Almost  as  well  suggest  'that  he  baild  a  wall 
against  birds.'  If  he  is  held  to  liability  for  In- 
Jury  to  the  children  of  Jones,  because  of  the 
way  he  piles  his  lumber,  by  the  same  token,  as 
to  Brown,  liability  would  be  fastened  on  him 
for  the  way  he  piles  his  stones,  his  bricks,  his 
corn  in  pens,  his  hayricks,  and  his  cordwood 
on  his  private  grounds— in  fact,  as  ha^  been 
pointedly  said,  every  landowner  will  be  liable 
fw  injuries  to  his  neighbor's  children  under  the 
new  doctrine  except  the  neighbor  himself.  We 
cannot  well  write  the  law  that  way."  Kelly  v. 
Benas,  217  Mo.  loc  dt  13,  14,  116  S.  W.  660, 
20  L.  R.  A.  (N.  S.)  903. 

[2]  ^o  case  has  been  called  to  our  attention, 
nor  have  we  oiurselves,  after  a  fairly  careful 
search,  found  any  such,  wherein  this  doctrine 
has  been  applied  to  cars  whereof  the  motive 
power  was,  as  here,  steam  or  even  electricity. 
In  other  words,  such  cars.  Instead  of  being 
regarded  as  attractive  nuisances  when  stand- 
ing upon  railroad  tracks,  have  uniformly 
been  held  not  to  fall  into  the  category  of 
attractive  nuisances.  Barney  v.  Railroad  Co., 
126  Mo.  878,  28  S.  W.  1069,  26  L.  R.  A.  847; 
ComptoD  T.  Railroad,  147  Mo.  App.  loc  dt. 
422,  128  S.  W.  821;  Robinson  ▼.  RaUroad,  7 
Utah,  498,  27  Pac.  689,  13  I*  R.  A.  765 ;  Mc- 
Eachem  v.  Railroad,  150  Mass.  615,  23  N.  E. 
231;  George  v.  Railroad,  126  Cal.  367,  58  Pac. 
819,  46  L.  R.  A.  829,  77  Am.  6t  Rep.  184;  Gay 
V.  Railroad,  169  Mass.  238,  34  N.  E.  186,  21  L. 
R.  A.  448.  38  Am.  St  Rep.  415;  Central,  etc., 
RaUroad  v.  Henigh,  23  Kan.  347,  33  Am.  Reo. 
167;  Kaumeler  v.  RaUroad,  116  Mich.  306, 
74  N.  W.  481,  40  li.  R.  A.  386,  72  Am.  St  Rep. 
526;  LouisviUe,  etc.,  BaUroad  v.  Bay,  124 
Ttea.  iS,  184  S.  W.  868,  Ann.  (^as.  1912D,  910 ; 
Chicago,  eta.  Railroad  ▼.  McIiSughiin,  47  IlL 
266 ;  East  St  liOOis,  etc.,  RaUroad  v.  Jenks,  54 
llL  App.  01;  Myers  v.  RaUroad,  209  Mass.  55, 
95  N.  B.  76;  ElUott  on  BaUroads,  {  12G0;  20 
R.  a  Ij.  82;  29  Cyc.  466.  This  upon  the  theo- 
ries. It  seons:  (a)  That  the  danger  is  obvious, 
like  tliat  from  flra  or  water,  and  not  latent; 
(b)  the  great  difflcalty  of  putting  such  cars 
in  motion;  and  also,  perhaps,  (c)  the  imprac- 
ticability of  locking  them;  and  (d)  the  utter 
f  utUtty  of  blocking  them  or  setting  the  brakes 
on  them.  See  note  to  CahiU  v.  Stone  Co., 
supra. 

Upon  the  question  of  whether  a  raUroad 
car  is  an  "attractive  nuisance,"  or  a  danger- 
ous machine,  within  the  purview  of  the  "turn- 
table cases"  doctrine,  this  court  said,  In  the 
case  of  Barney  v.  Railroad,  supra,  126  Mo. 
at  page  382,  28  S.  W.  at  page  1071,  26  L.  B-  A. 
847,  thl«: 

"In  the  first  place,  the  rule  applicable  in  what 
is  known  as  the  'turntable  cases'  has  no  appli- 
cation to  cases  of  this  sort  Railroad  cars  and 
similar  machinery  are  not  'dangerous  machines,' 
within  the  meaning  of  that  rule,  as  is  abundant* 
ly  and  ^laustitvely  shown,  Iioth  directly  and 
indirectly,  in  the  following  cases:  Bishop  v. 
Railroad,  14  R.  I.  814  [51  Am.  Rep.  386] ;  Cat- 
lett  V.  RaUroad  [67  Ark.  461]  21  S.  W.  1062 
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[38  Am.  St  Rep.  2!^4];  Railroad  t.  McT^ughlin, 
4T  m.  266;  GftTin  t.  CSty,  97  HL  66  [37  Am. 
Rep.  »]." 

In  the  case  of  Kaumeler  t.  Railroad,  116 
Mich,  at  page  312  et  seq.,  74  N.  W.  at  palge 
483,  40  L.  R.  A.  385,  72  Am.  St.  Rep.  625,  the 
Snprenle  Court  of  Michigan  said: 

"The  car  in  gaestion  in  the  present  case  ^as 
not  dangerous  In  its  construction.  It  was  a 
plain  car,  with  fonr  wheels,  with  no  machinery 
about  it.  It  had  no  brake,  but  was  a  small 
platform  car.  It  is  tme  that  it  stood  upon  a 
track  where  it  might  be  moved  by  several  chil- 
dren applying  their  united  strwgth.  Several 
children  might,  in  the  same  way,  move  a  wagon 
or  carriage  left  beside  the  highway.  We  appre- 
hend that  no  daim  of  negligence  coold  be  8n»- 
tained  against  the  owner  of  such  a  vehicle,  if 
one  of  the  children  cUmbing  upon  it  should  fall 
off  and  be  run  over,  even  if  the  wheels  were  left 
without  blocking.  *  •  •  The  defendant  had 
just  as  much  right  to  leave  this  car  where  it  did 
as  a  farmer  would  have  to  leave  his  wagon  or 
carriage  upon  his  own  side  of  the  highway,  and 
no  one  wonld  have  the  right  to  move  It,  except 
upon  the  claim  that  it  impeded  public  tntveL 
The  car  being  rightfully  left  where  it  was  upon 
the  track,  and  not  being  a  thing  dangerous  in 
itself  the  court  should  have  directed  the  verdict 
in  favor  of  the  defendant" 

In  the  case  of  CahlU  v.  Stone  Co.,  168  CaL 
671,  96  Pac.  84,  1&  I»  R.  A.  (N.  8.)  1004,  the 
plaintiff,  injured  by  having  his  foot  crushed 
by  a  push  car  loaded  with  rails  and  left  un- 
attended, unblocked,  unbraked,  and  unfasten- 
ed upon  a  railroad  track,  was  allowed  to  re- 
cover, if  In  the  view  of  the  jury  his  aUeged 
ladk  of  tender  years  or  understanding  should 
not  preclude  him.  The  latter  case  conies 
nearer  upon  its  facts  to  the  Instant  case  than 
any  other  we  have  been  able  to  find  In 
the  books.  Granting,  at  least  for  did  argu- 
ment's sake,  the  correctness  of  the  ruling  in 
the  CahiU  Case,  It  may  be,  we  think,  fairly 
distinguished  from  the  case  at  bar.  There 
the  ear  causing  the  plalntUTs  hurt  was  not  a 
standard  steam  railway  flat  car  of  the  period, 
but  a  push  car,  inferably,  though  the  reported 
case  does  not  In  terms  so  say,  of  the  ordinary 
size  and  well-known  sort.  Neither  does  the 
report  of  the  Cahlll  Case  disclose  how  much 
force,  or  how  many  "kid  power,"  was  requir- 
ed to  put  this  push  car  In  motion.  In  the 
case  of  the  flat  car  here  In  question,  the  tes- 
timony shows  that  It  required  from  6  to  & 
boys  from  9  to  18  years  of  age  to  move  the 
car,  and  then  It  would  only  run  a  short  dis- 
tance and  stop.  Some  of  plaintUTs  witnesses 
say  that  it  required  10  or  15  children  to  put 
the  flat  car  In  motl<m.  One  of  them  said 
"maybe  a  doaen  children  had  hold  of  It"  at 
the  time  the  plaintiff  was  hurt  Sudi  being 
the  case,  nothing  is  plainer  than  that  any 
sort  or  size  of  car  could  be  moved,  if  only 
enough  children    should   devote   themselves 


to  the  task,  and  that  thus  any  sort  of  car, 
however  great  in  size  or  weight  or  any  other 
movable  construction  or  mechanism,  could  be 
converted  Into  a  dangerous  machine,  and  thus 
brought  within  the  doctrine  of  the  turntable 
cases,  If  there  is  to  be  no  limit  set  to  the  num- 
bers or  the  force  required  to  overcome  Iner- 
tia and  Initiate  motion. 

We  are  for  these  reasons  constrained  to 
take  the  view  that  the  learned  trial  judge 
was  correct  in  his  ruling  and  that  the  judg- 
ment rendered  below  ought  to  be  affirmed. 

Let  is  be  so  ordered.    All  concur. 


STATE  T.  STEX3NER.    (No.  20967.) 

(Supreme  Orart  of  Missouri,  Division  No. 
Dee.  28, 1918.) 


«=928(5)  —  iNrOBUATIOH  —  Ajl- 
OF      COBPOBATB      GATACITT      OF 


1.  FOBOBBY 
LEOATIon 

Bark. 

In  prosecution  for  forgery  of  dieck  on  in- 
corporated bank  Invitdation  of  Rev.  St  1909,  f 
46^,  averment  that  check  was  "drawn  on  the 

A National   Bank,  a  banking  corporation 

duly  organised  and  existing  aooording  to  Iaw.°* 
htid  sufficient  averment  of  corporate  capacity  of 
bank  on  which  check  was  alleged  to  have  been 
drawn. 

2.  Indiothbrt  and  Ihfobmation  «=9SB  — 
Allegations. 

In  drawing  indictment  or  Information,  noth- 
ing should  be  left  to  intendment  and  defendant 
should  be  clearly  apprised  of  the  nature  and 
cause  of  accusation  against  him. 

3.  Indictment  and  Infobmation  «s>110(15) 
— fobgino  or  (3hbck  on  bank— wobds  of 
Statuix. 

In  prosecution  for  forging  of  check  on  bank 
in  violation  of  Rev.  St  1909,  i  4643,  informa- 
tion held  to  suflldently  conform  to  language  of 
statute. 

4.  FOBOEBT    ^=32&— FOBOINO     OF    ChBCK    05 

Bank   —   Infobkation  —  Orabactsb  or 

MAKiai. 
Information  charging  forging  of  cfaedc  oo 
bank  in  violation  of  Rev.  6t  1909,  |  4643,  was 
not  bad  for  failure  to  make  it  appear  that  pur- 
ported maker  was  a  natural  person,  where 
information  set  forth  the  tenor  of  the  check; 
the  maker's  name  signed  thereto  indicating  that 
the  maker  was  a  natural  person. 

5.  Fobgebt  ^9S— Foboino  C!bbok  or  Bank 
—Intent. 

The  essential  element  of  the  crime  ot  forc- 
ing order  or  check  on  incorporated  bank  und«r 
Rev.  St  1909,  {  4643,  is  an  hitent  to  cheat  and 
defrand. 

6.  Fobgebt  «=>26— Fobging  of  Check  oa 
Bank— Infobkation  . 

Information  charging  forgery  of  check  ca 
incorporated  bank  in  violaticm  of  Bev.  St  1809, 
i  4643,  was  sufficient  under  section  4021,  where 
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■fdiaxge  wu  made  in  general  terma;  apecial 
avermenta  aa  to  diaracter  of  maker  or  ot  per- 
aon  defrauded  being  unneceaaary. 

t.  fokgbbt  *=»12(1)  —  fokgiwo  gheok  oh 
Bank— Grabacteb  of  Makkr. 
In  proaecution  for  forging  check  on  bank  in 
violation  of  Rev.  St.  1909,  |  4643,  It  was  im- 
material whether  name  signed  to  forged  check 
was  that  of  a  real  or  fictitious  person,  where 
forged  check  showed  on  its  face  that  it  had 
sufficient  efficacy  to  enable  it  to  be  nsed  to  the 
injury  of  another. 

8.  iNDICnOERT  AND  IlTrOBUATIOR  «=>60— £!»- 
6ENTIAI.  AlXBOATIONS. 

Only  eaaential  allegations  so  pleaded  as  to 
fully  apprise  the  accused  of  the  nature  of  the 
accusation  against  him  are  required. 

«.  FOROEBT  *=»34<1)  —  ESVIDENOB  —  FlCTI- 
TI0TT8  ChABACTEB  OF  MAKBB. 

In  prosecution  for  forging  check  on  bank  In 
violation  of  Bev.  St  1909,  i  4643,  evidence  of 
fictitious  character  of  purported  maker  of  forg- 
ed check  is  admissible,  although  there  .was  no 
allegation  in  information  as  to  the  fictitious 
character  of  maker. 

10.  Cbikhtai.   Law   «s>480— EIxpbbt    Tssn- 

MONT— HAMDWBtTINQ — RSASORB    FOB    OPIW- 
lOW. 

Bxpert  witness  testifying  to  identity  of 
handwriting  nnder  Rev.  St.  1909,  {  6382.  may 
state  facts  upon  which  his  opinion  is  baaed. 

11.  GBnaiTAI,  liAW  «S»491(1>— EXFEBT  TE8- 
TmONT— Hakdwbitinq. 

Eixpert  witness  testifying  to  identity  of 
handwriting  under  Rev.  St.  1909,  {  6882,  may 
testify  in  regard  to  difference  or  similarity  of 
letters  or  words  and  in  regard  to  any  matter 
appearing  on  the  face  of  the  writings. 

12.  FoBOEBT   «=337— FoBGino  or  Cbmck  on 

'  Bank— Evidence. 

In  prosecution  for  forging  of  check  on  bank 
in  violation  of  Rev.  St  1909,  {  4643,  evidence 
that  purported  maker  of  check  had  no  account 
with  or  funds  in  bank  on  which  check  was 
drawn  was  admissible. 

13.  CBiinRAi.  Law  «=3l044— Appeal— In- 
dorsement OF  Witness'  Naue  on  Indict- 
ment—Motion TO  Qdash. 

Where  name  of  one  of  state's  witnesses  was 
not  Indorsed  on  indictment,  to  be  available  on 
appeal,  the  error  should  have  been  called  to 
court's  attention  by  a  motion  to  quash  informa- 
tion. 

14.  CRiMiNAr  Law    «=9lie6(l)  —  Appeal.— 
'    Indobsbment  of  Witness'  Name  on  Indict- 
ment—Showing  Pbejitdice. 

Refusal  to  exclude  testimony  on  ground  that 
witness'  name  was  not  indorsed  on  indictment 
was  not  error,  where  there  was  no  showing  that 
defendant  had  been  prejudiced  by  such  omis- 
sion. 

15.  Witnesses      «s>872(2)  —  Cbosb-Exami- 

NATIOH— |DBKDIBII.ITT  OF   WlTNESS-rREOITA- 

TioN  or  PoKU. 
Croos-esamination  of  state's  witness  by  ask- 
ing h{m  to  recite  a  poem  he  was  alleged  to  have 
written  derogatory  to  defendant,  for  purpose  of 


aftacdiiK  his  crediUlity,  was  imiieroper,  despite 
the  great  latitude  idlowed  in  eroas-axamination, 
since  the  animus  of  the  witness  could  have  been 
better  shown  by  direct  inquiry. 

10.  Witnesses  <=3»268(1)  —  Cboss-Bicamina- 
TTON— Scope. 
Cross-examination  should  be  in  conformity 
with  well-recognlsed  rules  of  evidence,  have  a 
reasonable  limit  aa  to  nature  of  inquiry,  and 
tend  to  throw  light  upon  witness'  attitude  upon 
the  subject  under  investigation. 

17.  Gbikinai.  Law  «s>1153(4)  —  Review  — 
Obobs-  Wx  a  mtnatiow  —  Dibcbeiion  or 
Court. 

Court  <m  appeal  will  not  interfere  with  trial 
court's  discretion  in  excluding  testimony  offer- 
ed on  cross-examination  of  state's  witness, 
where  there  was  nothing  tending  to  show  bias 
or  prejudice,  and  where  cross-examination  was 
limited  as  to  natore  of  inquiry  and  tended  to 
throw  light  upon  witness'  attitude  upon  the 
subject  under  investigation. 

18.  Cbiminal  Law  «=»814(17)  —  Instruc- 
tions—Cibcdmstantiai,  EJVIDENCE. 

Where  there  was  direct  evidence  of  defend- 
ant's gnilt,  an  instruction  on  the  weight  to  be 
given  circumstantial  evidence  was  not  required. 

19.  Criminal  Law  «=>714  —  Reference  to 
FoBMEB  Conviction. 

Prosecuting  attorney's  remarks  as  to  former 
conviction  of  defendant  were  improper  under 
Rev.  St  1900,  i  6288: 

20.  Criminal  Law  «s>720^  —  Remabks  or 
Prosecutor. 

In  prosecutor's  remark  to  jury  that,  if  trial 
judge  had  not  been  satisfied  that  a  finding  of 
guilt  was  authorised,  he  would  have  "grabbed 
the  proaecntor  and  the  principal  witness  and 
thrown  them  out  of  the  window,"  Md  improp- 
er, tending  to  make  jury  think  that  oovrt 
thought  defendant  guilty  or  he  would  not  have 
I>ermitted  prosecution. 

Appeal  from  Criminal  Oonrt,  S&diaaa 
County ;  E<dward  E.  Porterfield,  Judge. 

Theodore  Stegner  was  convicted  of  for- 
gery in  the  second  degree,  and  be  appeals. 
Reversed  and  remanded. 

M.  A.  Fyke  and  E.  F.  Halatead,  botb  of 
Kansas  Cltr,  for  appellant. 

Frank  W.  McAllister,  Atty.  Gen.  Cn^omas 
J.  Cole,  of  Joplln,  of  counsel),  for  the  State. 

WALKER,  P.  J.  Appellant  was  charged 
under  sectic«  4643,  B.  &  1909,  by  Informa- 
tion in  the  criminal  court  of  Jackson  county, 
with  forgery  in  the  second  degrea  Upon  a 
trial,  he  was  convicted  and  his  punishment 
assessed  at  five  years'  Imprisonntent  in  the 
penitentiary.  From  this  judgment,  he  ap- 
peals. 

Appellant  was  in  arrears  for  rent  on  an 
apartment  he  occupied  in  Kansas  City.  Up- 
on being  notified  by  the  landlord  that,  nnless 
payment  was  made,  he  would  be  required  to 
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vacate  the  premises,  he  bronght  a  che(A  to 
the  landlord  for  ^5  and  tendered  It  In  pay- 
ment of  the  rent.  The  latter  refused  to  ac- 
cept the  same,  and  sent  the  appellant  to  his 
(the  landlord's)  attorney,  who  accepted  the 
check.  This  che<^  was  made  payable  to  the 
order  of  appellant,  was  Indorsed  by  him,  and 
was  drawn  on  the  American  National  Bank 
of  Austin,  Tex.,  and  purported  to  hare  been 
signed  by  one  O.  W.  Howell.  At  the  time  of 
the  delivery  of  the  check  by  appellant  to  the 
attorney,  he  showed  the  latter  a  land  con- 
tract fromvwhich  It  appeared  that  appellant 
had  sold  two  lots,  describing  them.  In  Wing 
ft  Steen's  addition  to  Kansas  City,  for  $1,- 
400,  |25  of  which  was  to  be  paid  at  the  time 
the  contract  was  made.  Appellant,  In  ten- 
dering the  check  In  payment  of  the  rent,  stat- 
ed that  It  represoited  the  $25  payment  made 
to  him  under  the  contract  The  attorney, 
npon  receiving  the  check  In  payment  of  the 
rent,  gave  appellant  a  receipt  therefor,  and 
placed  the  dieck  In  a  bank  for  collection. 
In  due  course  of  time  it  was  returned  unpaid. 
Testimony  was  adduced  for  the  state  that 
there  was  no  addition  to  Kansas  City  desig- 
nated as  "Wing  ft  Steen's  addition."  On  be- 
half of  defendant,  however,  a  plat,  entitled 
"Wing  &  Steen's  AddlUon  to  Kansas  City," 
was  introduced  in  evidence,  and  a  witness 
testified  that  he  had  enH>loyed  appelant  to 
sell  certain  lots  therein;  the  description  of 
same  being  identical  with  those  named  In  the 
a];q?eUant's  land  contract.  This  witness  tes- 
tified that  he  knew  nothing  of  the  "C.  W. 
Howell,"  by  whom  the  titeA  purported  to 
have  been  drawn,  and,  if  any  contract  had 
be^i  made  to  effect  a  sale  of  the  lots  to  said 
Howell,  witness  had  no  knowledge  of  same. 
Eizperts  testified  that  In  their  opinion  cer- 
tain letters  offered  in  evidence,  which  were 
shown  to  have  been  written  by  the  appellant, 
were  in  the  same  handwriting  as  that  of  the 
name  of  "C.  W.  Howell,"  appearing  <w  the 
diedc  Admissions  of  appellant  were  testi- 
fied to  that  be  had  written  the  land  ocmtract, 
and  experts  gave  it  as  their  opinion  that  the 
body  of  this  contract  was  in  the  same,  hand- 
writing as  the  name  of  C.  W.  Howell  on  the 
check. 

Testimony  was  given  for  the  state  that  "0. 
W.  Howell"  had  no  account  with  the  Austin 
bank  named  In  the  check.  There  was  also 
testimony  tending  to  show  that  there  was  no 
such  person  residing  in  the  dty  of  Austin  as 
"C.  W.  HoweU." 

The  count  o£  the  Information  npon  which 
the  conviction  was  had,  omitting  formal 
parts,  is  as  follows : 

That  Theodore  Stegner  "feloniously  and  will- 
fully did  forge,  counterfeit  and  falsely  make  a 
.certain  fals«,  forged  and  counterfeited  check 
purporting  to  be  made  by  C.  W.  Howell  and 
drawn  on  the  American  National  Bank,  a  bank- 
ing corporation  duly  organized  and  existing  ac- 
cording to  law,  and  a  bank  doing  a  general 
banking  business  in  the  dty  of  Austin  and  state 


of  Texas,  oonnty  of  Travis,  which  said  fain, 
forged  and  connterfeited  dieck  or  draft  Is  of  tbe 
tenor  following,  that  is  to  say  The  National 
Reserve  Bank  of  Kansas  City,  Missouri,  Jnly 
10, 1915.  At  sight  pay  to  the  order  of  Theodon 
Stegner  $25.00.  Twenty-five  and  no/100. 
Value  received  and  charge  the  draft  to  the  ac- 
count of  C.  W.  ..Howell.  To  the  American  Na- 
tional Bank,  Austin,  Texas.  Indorsed:  Theo- 
dore Stegner,  E.  M.  Bartlett.'  C.  W.  HoweU, 
with  the  felonious  intent  thereby  then  and  there 
to  Injure  and  to  defraud,  against  the  peace  aix} 
dignity  of  the  state." 

The  pertinent  portions  of  tlie  statute  upon 
which  the  informati«m  U  bottomed  are  as  fol- 
lows: 

"Every  person  who  shall  forge  or  counterfeit, 
or  falsely  make  or  alter,  or  cause  or  procure  to 
be  forged,  counterfeited  or  falsely  made  or  al- 
tered: •  •  •  Any  order  or  chedc  being  or 
purporting  to  be  drawn  on  any  •  •  •  bank" 
(incorporated  under  the  laws  of  this  state  or  of 
any  other  state,  territory,  government  or  coun- 
try), "or  any  cashier  thereof,  by  any  other  per- 
son, company  or  corporation,  shall,  upon  con- 
viction, be  adjudged  guilty  of  forgerv  in  the 
second  d^ree."    Section  464S,  B.  S.  Mo.  1909. 

[1-S]  I.  Information. — ^It  Is  contended  that 
the  information  Is  defective  In  not  averring 
the  corporate  capacity  of  the  bank  on  which 
the  check  was  alleged  to  have  been  drawn. 
The  exact  language  emidoyed  la  that  the 
check  was  "drawn  on  the  American  National 
Bank,  a  banktag  corporation  duly  organiz- 
ed and  existing  according  to  law,  and  a 
bank  doing  a  general  banking  business  in 
the  city  of  Austin,"  etc.  Certainly,  a  bank 
cannot  be  "a  banking  corporation  organized 
and  existing  aoo^dlng  to  law"  unless  the 
same  has  been  lnoori>orated  as  such.  It 
would  be  refining  technicalities  to  a  de- 
gree beyond  reason  to  contend  otherwise. 
While  the  averment,  the  omission  of  which 
is  complained  of,  is  not  affirmatively  made, 
It  is  so  clearly  indicated  as  to  admit  of 
no  other  construction  than  that  It  Is  a 
statement  of  the  corporate  capacity  of  the 
bank.  It  does  not  therefore  violate  the  ruli 
of  criminal  pleading  that  nothing  shall  be 
left  to  intendment  or  implication,  and  that 
the  appellant  shall  be  clearly  apprised  of  the 
nature  and  cause  of  the  accusation  against 
him.  1  Blsh.  Or.  Pro.  ^d  Ed.)  |  77,  p.  %•: 
State  ▼.  Birks,  199  Ma  263.  97  S.  W.  57S; 
State  V.  Furgerson,  152  Ma  92,  63  S.  W. 
427;  Const.  Mo.  art  2,  |  22.  In  so  doing,  it 
necessarily  follows,  as  we  hold,  that  it  suf- 
ficiently conforms  to  the  language  of  the  stat- 
ute. Section  4643.  The  overruling  of  appri- 
lant's  contention  in  this  regard  does  not  mili- 
tate against  what  we  said  in  reference  to 
the  Information  in  State  v.  Washington,  259 
Mo.  335,  168  S.  W.  696,  in  which  it  waa  held 
that  there  was  no  averment  at  corporate  ca- 
pacity. 

[4- J]  Further  contention  is  nude  that  the 
name  of  C  W.  Howell,  X^  whom  it  appeared 
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the  check  had  been  made,  waa  neither  a  per- 
son nor  a  fictitious  person.  So  ftir  as  fhe 
contention  la  Intended  to  qaestlon  the  sat- 
fidency  of  the  averment  of  C.  W.  Howell's 
character  as  a  natural  person.  It  will  suffice 
to  say  that  the  information  sets  forth  the 
tenor  of  the  check.  It  was  not  necessary, 
therefore,  to  make  a  more  specific  allegation 
In  this  regard  than  that  indicated  by  the  In- 
strament  itsell  G.  W.  Howell's  name  ap- 
peared tha«on  as  maker.  Our  knowledge  of 
the  use  of  words  c<Hnmi»  to  every  one  of  av- 
erage intelligence  leads  to  no  other  conclu- 
sion than  that  a  name  thus  signed  to  what 
purports  to  be  a  check  was  intended  to  Indi- 
cate that  the  maker  was  a  natural  person. 
The  essential  element  of  the  crime  diarged 
was  an  Intent  to  dieat  and  defraud.  Under 
tbe  statate,  therefore,  upon  which  this  Infor- 
mation was  based,  and  that  of  procedure  In 
regard  to  crimes  at  this  character  (section 
4921,  R.  S.  190d),  it  was  sufficient  if  the 
charge  be  made  in  general  terms;  special 
arerments  as  to  the  character  of  the  maker 
or  of  the  person  defrauded  being  unneces- 
sary. The  false  Instrument,  as  here  pleaded, 
showing  on  its  face  that  it  had  sufficient  ef- 
ficacy to  enable  it  to  be  used  to  the  Injury  of 
another,  it  was  consequently  immaterial 
whether  the  name  signed  thereto  as  a  maker 
was  that  of  a  real  or  flctitioas  person.  Only 
essential  allegatlms  so  pleaded  as  to  folly 
apprise  the  accnsed  of  the  nature  of  the  ac- 
cusation against  him  are  required.  State  v. 
Chissell,  246  Mo.  loc.  dt  666,  160  S.  W.  1066; 
State  V.  McC!oanell,  2^  Mo.  loc  dt  271,  144 
S.  W.  836  ;  State  v.  McGrath,  228  Ma  loc. 
dt.  428,  128  8.  W.  066;  State  v.  Harris,  200 
Ho.  433,  108  S.  W.  28;  State  v.  Yerger,  86 
Ho.  33.  Bullngs  elsewhere  upon  similar  stat- 
utes are  of  like  ettieet.  Williams  v.  State,  126 
Ala.  loc.  dt.  66,  28  South.  632;  PeoiAe  v. 
Steams,  21  Wend.  (N.  X.)  408;  State  v.  Oiv- 
ens,  5  Ala.  loc.  dt.  760.  Although  no  allega- 
tion as  to  the  fictitious  character  of  the  mak- 
er be  made,  it  is  not  error  to  admit  evidence 
of  samew  Johnson  v.  State,  36  Tez<  Or.  R. 
loc.  dt  271,  33  S.  W.  281 ;  Chapman  v.  State 
(Tex.  Cr.  App.)  34  S.  W.  621.  OSie  case  of 
State  V.  Ml&ton,  116  Mo.  606.  22  S.  W.  808, 
dted  by  appelant  to  sustain  the  ecmteotion 
that  tbe  InformatloD  should  have  averred  the 
flctitioiis  character  of  the  malcer  of  the  diedc, 
is  not  relevant  It  constmea  a  statute  (sec- 
tion 4663)  denouncing  the  offense  of  /iffixlng 
a  fictitious  name  to  a  pecuniary  demand  or 
obligation.  That  la  not  tbe  ott&tee  here 
diarged. 

[19,11]  II.  Testimony. — ^A  witness  named 
Tinlng,  qualified  as  an  expert  on  disputed 
handwriting,  was  asked  to  compare  a  letter, 
conceded  to  have  been  written  by  the  appe- 
lant with  the  dieck  alleged  to  have  been 
forged,  and  to  state  his  nmclnsion  In  regard 
to  the  Idoitlty  of  the  writings.  Having  done 
80^  he  testified  that  In  his  opinion  both  in- 
struments were  written  by  the  same  i>erson. 


This  Is  assigned  as  error;  not  as  to  the  aA- 
mission  of  this  character  of  testimony,  which 
is  authorized,  under  a  well-established  rule 
of  evidence  (1  GreenL  Bv.  i  680),  frequently 
approved  by  tUs  court  (State  v.  Scott,  45  Mo. 
loc.  dt  304;  Corby  v.  Weddle,  07  Mo.  loc.  dt 
468;  State  v.  Tompkins,  71  Mo.  loc.  dt  616; 
State  V.  Owen,  73  Mo.  loc.  dt.  441),  and  re- 
laxed by  statute  (section  6382,  R.  S.  1900)  as 
to  the  proof  of  the  genuineness  of  the  instru- 
ment sought  to  be  compared  with  that  alleg- 
ed to  have  been  forged  (State  v.  Stark,  202 
Ma  loc.  dt  221,  lOO  S.  W.  642;  State  v. 
Wltherspoon,  231  Mo.  loo.  dt  718,  133  S.  W. 
328 ;  State  v.  Pace,  269  Mo.  loc.  dt  681,  192 
S.  W.  428;  Weber  v.  Strobd,  104  S.  W.  loc 
dt  274).  Appellant  contends,  however,  that, 
despite  the  propriety  of  the  admlsstcm  of  this 
character  of  testimony  as  a  general  proposi- 
tion, the  court  erred  in  permitting  the  wit- 
ness to  state  that  the  reason  for  his  opinlcn 
was  the  similarity  in  the  formation  of  the 
letters  of  the  alphabet  in  the  two  Instru- 
ments. An  expert  witness.  In  order  to  tes- 
tify as  to  his  oplnicHi  in  regard  to  the  Identi- 
ty of  disputed  writings,  must,  of  necessity, 
resort  to  comparison.  While  the  purpose  of 
his  examination  is  to  secure  his  <^nIon  bas- 
ed upon  such  comparison,  the  facts  upon 
which  the  latter  was  based  is  not  an  Improp- 
er subject  of  inquiry.  For  example,  expert 
witnesses  as  to  handwriting  may  testify  in 
regard  to  the  difference  or  similarity  of  let- 
ters or  words  or.  In  fact  in  regard  to  any 
matter  appearing  on  the  face  of  the  writings; 
and  the  rule  is  the  same  in  criminal  and  in 
dvll  cases.  V.  S.  v.  CJhamberlaln,  12  Blatch. 
390,  Fed.  Cas.  Na  14,718;  Goodyear  v.  V09- 
burgh,  63  Barb.  (N.  T.)  154;  Hawkins  v. 
Grimes,  18  B.  Hon.  (Ky.)  257;  People  v. 
Hewlt  2  Park.  Cr.  B.  (N.  T.)  20;  Storey  v. 
First  Nat  Bnk.,  72  S.  W.  318,  24  Ky.  Lew 
Rep.  1799;  Moody  v.  Rowell,  17  Pick.  (Mass.) 
490,  28  Am.  Dec.  S17.  The  case  of  State  v. 
Hyde,  234  Mo.  loc.  dt  256,  136  S.  W.  316. 
Ann.  Cas.  1912D,  101,  dted  by  appellant  in 
support  of  his  contention  In  this  behalf,  is 
not  in  point.  There  the  expert  witness,  upon 
a  proper  inquiry  made  by  the  state,  gave  her 
opinion  as  to  the  nature  of  the  poison.  Not 
content  with  her  conclusion,  It  was  attempt- 
ed to  add  to  its  force  by  a  physical  demon- 
stration before  the  jury  that  she  could  rec- 
ognize this  character  of  poison  by  its  odor. 
We  held  that  this  was  error,  and  properly 
so,  not  only  In  the  language  of  the  author  of 
the  opinion,  that  it  was  in  the  nature  of  "a 
theatrical  display,"  but  that  It  constituted  an 
apparent  effort  to  give  cogency  to  the  wit- 
ness' opinion.  No  such  effort  was  manifest- 
ed here,  and  there  Is  nothing  In  the  Hyde 
Case  which,  by  remote  analogy,  can  be  rea-* 
sonably  urged  as  an  authority  for  appellant's 
contention. 

[12]  It  Is  contended  that  error  was  com- 
mitted in  itermltting  the  corporate  existence 


Digitized  by  VjOOQIC 


«30 


207  SOUTHWESTERN  BGFORTER 


(Mo. 


of  the  bank  named  In  the  Information  to  be 
proved  by  parol.  This  la  permissible  under 
the  statute  (section  5238,  B.  S.  190d),  and  has 
been  so  held  In  nomeroua  cases.  State  t. 
Moreaux.  294  Mo.  loc.  dt  412,  102  S.  W. 
168 :  State  v.  Decker,  217  Mo.  loa  clt.  322, 
116  S.  W.  1096;  State  v.  Knowles,  186  Mo. 
loc.  dt  169,  83  S.  W.  1083;  State  t.  Wise, 
186  Mo.  loc.  dt.  46,  84  S.  W.  954.  Nor  was 
it  error  to  permit  a  witness  shown  to  have 
been  familiar  with  the  facts  to  state  that 
"C.  W.  Howell,"  the  purported  maker  of  the 
che<^,  had  no  account  with  or  funds  In  the 
bank  upon  which  It  was  drawn.  Williams 
V.  State,  126  Ala.  loc.  dt.  67,  28  South.  632 ; 
People  T.  Epplnger,  106  CaL  36,  38  Pac.  638; 
Bex  V.  Backler,  6  Car.  &  P.  118. 

[13, 14]  It  lj9  urged  that  the  testimony  of 
one  of  the  witnesses  for  the  state  should  have 
been  excluded,  because  his  name  was  not  In- 
dorsed on  the  Indictment  Our  rulings  (State 
T.  Robinson,  263  Mo.  loc.  dt  324,  172  S.  W. 
698;  State  v.  Walton,  255  Mo.  loc.  clt  248, 
164  S.  W.  211 ;  State  v.  Ivy,  192  S.  W.  loa 
-dt  735;  State  v.  JaAson,  186  S.  W.  990) 
have  been  uniformly  to  the  efFect  that  we 
will  not.  under  sectlcms  6067,  6097,  R.  St  1900, 
hold  It  to  be  error  to  fedl  to  so  Indorse  a 
witness'  name,  unless  there  Is  a  showing 
that  the  defendant  has,  by  reason  of  such 
failure,  suffered  prejudice.  There  Is  no 
showing  of  that  character  here.  Further- 
more, It  Is  expressly  provided  by  section  5007, 
applicable  to  Informations  as  well  as  Indict- 
ments (see  section  6067),  that  a  failure  to  so 
Indorse  a  witness'  name  will  not  predude  his 
examination,  subject,  of  course,  to  the  con- 
ditions above  stated.  Under  any  circum- 
stances, the  error  complained  of  should  have 
been  called  to  the  trial  court's  attention  by 
a  motion  to  quash  the  Information.  State  v. 
RoblnsMi,  263  Mo.  loa  dt  324.  172  S.  W. 
598,  and  cases  dted.  In  State  v.  Barrlngton, 
198  Mo.  23,  66,  96  3  W.  236,  dted  In  the 
Robinson  Case  with  approval,  this  court, 
speaking  through  Fox,  J.,  exhaustively  dis- 
cussed the  subject  of  the  Indorsement  of  the 
names  of  witnesses  on  a  criminal  charge. 
The  gist  of  this  opinion  Is:  First,  that  the 
formal  manner  required  by  our  procedure  to 
present  the  error  here  assigned  Is  by  motion 
to  quash;  and,  second,  that  the  ruUng  of  the 
trial  court  thereon  will  not  be  disturbed  un- 
less It  appears  that  the  defendant  has  there- 
by been  deprived  of  some  right  material  to 
his  defense.  In  other  words,  that  he  has  suf- 
fered prejudice.  In  the  presence  of  the  facts 
at  bar,  we  overrule  this  contention. 

[1t-17]  A  witness  for  the  state,  on  cross- 
examination,  was  asked,  as  he  stated  he  was 
able  to  do,  to  redte  to  the  Jury  a  poem  he 
was  alleged  to  have  written  derogatory  to  the 
appellant.  A  repressive  admonition  from 
the  conrt  prevented  the  rdease  of  this  poetic 
effort  In  the  hearing  of  the  Jury,  whldi  the 
witness  voluntarily  stated  was  "fine  litera- 
ture."   A  brilliant  Frendi  woman  Is  routed 


to  have  said  that  "no  man  was  ever  dissat- 
isfied with  his  own  wit"  It  was  not  unwise, 
therefore,  that  this  tribute  to  the  moses 
should  be  relegated  by  the  court  to  the  golden 
domain  of  sllaioe.  The  purpose  at  seekln; 
Its  introduction  was  evidently  to  affect  the 
credibility  of  the  witness.  Deq)lte  our  ten- 
der regard  for  those  who  essay,  even  for  a 
short  Jaunt,  to  bestride  Pegasus,  tills  was  no 
occasion  for  a  redtal,  mlnstrd-llke,  of  poetic 
afflatus.  The  animus  of  the  witness.  If  it  bad 
been  disclosed  by  his  lines,  could  well  and 
more  suodactly  have  been  shown  by  direct 
inquiry.  Certainly,  if  it  was  sought  in  a 
more  adroit  manner  to  discredit  the  witness 
by  showing  what  might  have  been  in  tlie 
mind  of  connsd  for  the  appellant  viz.,  that 
the  witness  had  made  Pegasus  limp  rather 
than  canter,  the  refusal  of  the  court  to  per- 
mit the  redtal  cannot  seriously  be  said  to 
have  prejudiced  the  rights  of  the  appellant 
In  thus  ruling,  we  are  not  unmindful  of  the 
great  latitude  we  held  should  be  permitted 
in  cross-examination  In  State  v.  Smith,  250 
Mo.  loc.  dt  365,  167  S.  W.  319;  State  t. 
Steele,  226  Mo.  loc.  dt  602,  126  S.  W.  406: 
Gordon  t.  Railroad,  222  Mo.  loc.  dt  530.  121 
S.  W.  80;  and  other  cases.  Bat  such  cross- 
examination  should  be  In  conformity  with  the 
well-recognlxed  rules  of  evidence,  liave  a  rea- 
aooable  limit  as  to  the  natnre  of  the  Inquiry, 
and  tend  to  throw  light  upon  the  witness' 
attitude  upon  the  subjeot  under  investigation. 
When  the  Inquiry  possesses  none  ot  these 
essentials  and  there  is  nothing  In  the  record 
tending  to  show  the  -^tness'  bias  or  preju- 
dice, we  will  not  interfere  with  the  discre- 
tion of  the  court  in  exdndlng  the  redtal  and. 
thus,  to  an  extent  limiting  his  cro8»«xamin- 
atkm.  State  v.  May,  172  Mo.  646,  72  S.  W. 
918;  State  t.  Montgomery,  28  Ma  684. 

[II]  ni.  InttrucUoni.  —  Appellant  com- 
plains ot  the  refusal  of  tbe  trial  conrt  to 
giye  an  Instruction  on  drcnmstanUal  evi- 
dence. There  was  direct  evidence  of  the  ap- 
pellant's guilt;  where  this  exists,  an  in- 
struction on  the  weight  to  be  given  drcum- 
stantlal  evidence  is  not  required.  State  v. 
Hubbard,  223  Mo.  loc.  dt  84,  122  S.  W.  6M: 
State  V.  Salmon,  216  Mo.  loa  dt  629,  115 
S.  W.  1106;  State  t.  Bobbett  215  Ma  loc 
dt  48,  114  S.  W.  611;  State  v.  Crone,  20» 
Ma  loa  dt  880,  108  S.  W.  660. 

[II,  11]  lY.  Remarks  of  ProtaimUmo  A^tUir- 
ney. — ^Xhe  remarks  the  prosecuting  attorney 
made  In  his  argum«it  to  the  Jury  are  asslsn- 
ed  as  error.  That  concerning  the  former 
conviction  of  the  appellant  was  repr^enslble 
and  In  direct  violation  of  the  statute  (section 
6283;  State  v.  Leabo,  89  Mo.  257,  1  S.  W. 
W&);  but  It  was  not  preserved  In  a  manner  to 
merit  a  review  (State  v.  Harrison,  263  Ma 
loa  dt  662;  174  8.  W.  67;  State  v.  Phillips, 
233  Mo.  loc.  dt  307,  186  S.  W.  4;  State  v. 
Whltsett,  232  Mo.  629,  134  S.  W.  555).  An- 
other remark  was  to  the  effect  that,  if  tbe 
trial  court  had  not  been  satisfied  that  a  find- 
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Ing  of  guilty  was  aathorlEed,  he  wonld,  to 
employ  the  exact  language  of  the  attorney, 
have  "grabbed  the  prosecutor  and  the  princi- 
pal witness  and  thrown  them  out  of  the 
window."  This,  to  the  lay  mind,  oould  have 
»o  other  meaning  than  that  the  trial  court 
had  passed  upon  and  approved  the  state's 
testimony  as  to  the  defendant's  guilt  Such 
a  remarlE  cannot  be  construed  other  than  as 
prejudicial.     It  says  in  efTect  to  the  jury: 

"In  addition  to  the  evidtnce  adduced,  the 
court  thinks  this  defendant  guilty,  or  he  would 
not  have  permitted  tbia  prosecution." 

In  the  face  of  the  numerous  admonitions 
given  by  this  court  to  prosecuting  attorneys 
to  refrain  from  that  intemperate  seal  whidi 
has  no  place  in  the  prosecution  of  crime,  and 
Is  in  clear  violation  of  official  duty,  we  find 
nothing  to  palliate  this  conduct  That  it  was 
prejudicial  to  the  appellant  is  beyond  queen 
tion,  and  what  would  otherwise  have  been  a 
conviction  meriting  an  affirmance  must  be  re- 
versed and  remanded.    It  Is  so  ordered. 

AU  concur. 


STATE  ▼.  OOOK.    (No.  20992.) 

(Supreme  Court  of  Missouri,  Division  No.  2. 
Dec.  23, 1918.) 

1.  BaPB  ^954(1)— OOBBOBOBATIOIf  OF  PBOBI- 
CTTTBIX — NKXSBITT, 

In  prosecuticni  for  having  carnal  knowledge 
of  a  female  between  the  ages  of  15  and  18  years, 
cmitraiy  to  Rev.  St.  1909,  |  4472,  as  amended 
by  LiawS'  1913,  p.  219,  the  defendant's  sexual 
access  to  prosecutrix  could  be  proven  by  her  un- 
corroborated testimony. 

2.  Rape  «saiS2(2)— EvinutoB— SmrncmroT. 

In  prosecution  for  having  carnal  knowledge 
of  a  fonale  between  the  ages  of  15  and  18  years, 
contrary  to  Rev.  St  1909,  §  4472,  as  amended 
by  Laws  1913,  p.  219,  proof  ot  defendant's  sex- 
ual access  to  prosecutrix  held  sufficient  to  sus- 
tain conviction. 

3.  Bapc  «s»57(1)  —  Pbiob  CuAanrx  —  QxmB- 

TION  FOB  JUBT. 

The  state  having  made  prima  fade  affirma- 
tive proof  of  prosecutrix's  chastity,  and  there 
being  countervailing  evidence  offered  by  defend- 
ant, the  question  of  prior  chastity  was  for  the 
jury. 

4.  CaiMiHAi,  Law  «=»115»(2)—Appeai/— Ver- 
dict—Grounds  FOB  iNTKBFiniENCX. 

It  is  only  when  there  is  a  total  failure  of 
substantial  evidence  of  the  elements  or  some  one 
•>lement  of  an  offense  that  the  court  on  appeal  is 
permitted  to  interfere  with  the  verdict  on  the 
ground  that  the  evidence  is  insufficient  to  sus- 
tain it 

5.  Kafb  ^=>4,  36  —  f^LXMEirrs  —  "Pbevious 

CBASTB      ChABAOTEB"— "CaABACTEB"— "ReP- 
tJTATIOir." 

"Previous  chaste  diaracter,"  as  used  in  Rev. 
St.  1909,  I  4472,  as  amended  by  Laws  1913,  p. 


219,  means  more  than  "reputation,"  the  terms 
"character"  and  "reputation"  not  being  synony- 
mous, and  such  character  on  the  part  of  the 
female  carnally  known  mnst  be  proven  affirma- 
tively by  the  state,  and  does  not  rest  in  pre- 
sumption. 

[Ed.  Note.— For.  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Charao- 
ter;   Previous  Chaste  Character;    Reputation.] 

6.  Rape  «=94(K5)— Pbbviottb  Chaste  Chabac- 

iXB— EVIDEROB  ADUIBSIBLE. 

since  previous  chaste  character  of  female 
carnally  known  is^  an  element  of  the  crime  defin- 
ed by  Rev.  St  1906,  |  4472,  as  amended  by 
Laws  1913,  p.  219,  specified  acts  of  sexual  inter- 
course ma;  be  shown  to  negative  such  character 
and  vice  versa. 

7.  Rape  «=»40(6)— Pbevioxts  Chaste  Chabac- 

TEB — EiVIDENCE  A'DUISSIBtE. 

In  prosecution  for  having  carnal  knowledge 
of  a  female  between  the  ages  of  16  and  IS  years, 
contrary  to  Rev.  St  1909,  g  4472,  as  amended 
by  Lews  1913,  p.  219,  it  was  not  error  to  admit 
evidence  of  prosecutrix's  general  reputation  for 
prior  chastity,  reputation,  although  not  synony- 
mous with  character,  being  some  evidence 
thereof. 

8.  Witnesses  4=»361(1)  —  Rbhabiutatioh — 
PBBVI0X7B  Chaste  Chabaoteb— Evidence. 

In  prosecution  for  having  carnal  knowledge 
of  a  female  between  the  ages  of  15  and  18  years, 
contrary  to  Rev.  St  1909,  {  4472,  as  amended 
by  Laws  1913,  p.  219,  evidence  offered  by  de- 
fendant of  specified  acts  of  prior  intercourse  on 
the  part  of  prosecutrix,  having  effect  of  im- 
peaching prosecutrix  as  a  witness,  the  state's 
evidence  of  her  general  reputation  for  chastity 
was  admissible  for  purpose  o(  rehabilitation. 

9.  Cbhonal  Law  «s»1066(1)  —  Failure  to 
Inbtbuct— Exception. 

Although  there  was  abundant  evidence  that 
defendant's  general  reputation  was  good  upon 
the  spedfled  phase  of  character  involved,  where 
no  exception  was  saved,  the  act  of  trial  oonrt  in 
failing  to  instruct  on  "the  subject  of  good  char- 
acter," as  provided  by  Rev.  St  1909,,  {  5231, 
cannot  be  reviewed. 

Appeal  from  Circuit  Court,  Bates  County; 
O.  A.  Calvird,  Judge. 

Harry  Cook  was  convicted  of  the  crime  of 
having  had  carnal  knowledge  of  a  female 
between  the  ages  of  15  and  18  years,  and  ap- 
peals.   Affirmed. 

Defendant  appeals  from  a  conviction  under 
the  provisions  of  section  4472,  R.  S.  1909,  as 
amended  by  Laws  of  Missouri  1913,  p.  219, 
for  that  as  it  Is  averred,  he  had  cnmal 
knowledge  of  a  female  who  was  between  the 
ages  of  15  and  18  years. 

Prosecutrix  resided  In  the  country  near  the 
small  village  of  Amsterdam.  Defendant 
lived  over  the  state  line.  In  Kansas,  some 
four  or  five  miles  from  Amsterdam.  Prose- 
cutrix first  met  defendant  In  September,  1915, 
at  which  time,  and  until  about  the  end  of 
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the  year,  he  lept  company"  with  an  elder 
Bister,  who  married  another  man  In  Decem- 
ber, 1916.  Thereaftw,  beginning  In  January, 
1916,  defendant  began  to  seek  the  company 
of  prosecntrix.  The  record  la  vague  as  to  the 
extent  of  his  attentions ;  but  It  does  not  dis- 
close that  his  snlt  was  unduly  ardent.  After 
going  with  prosecutrix  a  while  In  January, 
1916,  defendant  relaxed  his  attentions  for  a 
time.  He  again  sought  her  company  abont 
the  latter  end  of  March,  and  about  the  night 
of  the  29th  day  of  the  latter  month,  while  de- 
fendant and  prosecutrix  were  riding  to  her 
home  in  a  baggy,  and  about  10  o'dook  at 
night,  in  the  open  prairie,  on  a  public  road, 
around  100  yards  from  an  inhabited  resi- 
dence, he  solicited  and  bad  sexual  interconrse 
with  her.  lliree  days  thereafter,  and  on 
April  1st,  another  act  of  Intercourse  occurred 
between  these  parties,  and  on  April  2d  a 
third.  These  three  acts  constituted  the  whole 
of  the  sexual  access  of  defendant  to  prosecu- 
trix. All  of  them  occurred  while  they  were 
riding  In  a  buggy  along  the  public  road.  Aa 
a  result  of  this  Intercourse  prosecutrix 
became  pregDant,  and  gare  birth  to  a  child 
on  December  25,  1916.  At  the  time  of  the 
first  sexual  aocess  prosecutrix  was  some 
three  months  less  than  18  years  of  age. 

Prosecutrix,  both  Immediately  before  and 
after  and  during  the  time  she  was  keeping 
company  with  the  defendant,  was  also  keep- 
ing company  with  other  young  men  of  the 
neighborhood.  After  the  act  «f  April  2d  with 
defendant  she  quit  going  with  him,  and 
though  shortly  thereafter  she  dlaeoTered  that 
she  was  pregnant,  she  never  advised  the  de- 
fendant of  the  fact  at  any  time.  She  did  not 
accose  defendant  till  some  three  or  four  days 
after  her  delivery.  In  this  sketch  of  the  facts 
we  follow  the  testimony  of  the  prosecutrix. 

Her  previous  chaste  character  was  shown 
by  her  own  testimony,  wherein  she  averred 
that  she  had  never  at  any  time  had  Inter- 
course with  any  man  except  the  defendant, 
and  by  evidence  of  divers  neighbors  and  ac- 
quaintances that  her  reputation  for  chastity 
before  the  birth  of  the  child  was  good. 

On  defendant's  part  there  was  offered  evi- 
dence of  prior  specific  acts  of  intercourse 
with  one  Pohlman,  of  her  admissions  to  her 
sister  in  a  letter — unfortunately  lost  at  the 
time  of  the  trial — ^tbat  her  own  father  was 
the  author  of  her  condition.  Of  the  contents 
of  this  letter  both  her  sister  and  her  brother- 
in-law  gave  testimony.  In  fairness  it  may  be 
said  that  the  brother-in-law  was  confessedly 
unfriendly  to  prosecutrix's  father  and  her 
sister  was  estranged.  Defendant  relied  upon 
his  own  denial  of  guilt,  an  alibi  directed  to- 
ward the  several  specific  dates  of  the  acts  as 
prosecutrix  detailed  them,  and  upon  his  own 
good  r^ntatlon.  The  Jury  nevertheless 
found  him  guilty,  and  the  court  fixed  his 
punishment  at  a  fine  of  $300. 

Further  facts  will  be  set  forth  in  the  course 


of  the  expression  of  onr  views  upon  the 
points  urged  for  reversaL 

Silvers  &  Silvers,  of  Kansas  City,  for  ap- 
pellant. 

Frank  W.  lIcAlllster,  Atty.  Oen.  (Thos.  J. 
Cole,  of  JopUn,  of  connsd),  for  the  State. 

FARIS,  J.  (after  stating  the  facts  as  I 
above).  [1,21  I.  Defendant  complains  with  | 
mu<A  of  strennousness  and  ability  of  the  al- 
leged Insufltelenqy  of  the  evidence  to  sustain  i 
the  verdict  of  the  triers  of  fact,  for  that,  as  ' 
his  learned  connsel  urges,  (a)  tttere  is  no  suffi- 
cient proof  of  defendant's  sexual  access  to 
prosecutrix,  and  (b)  that  the  proof  dlsdoses 
the  lack  of  prior  chastity  of  the  proeecutrlx. 
Wr-Mmintny  tbese  Contentions  as  they  are  pre- 
sented, it  may  be  said  that  upon  the  phase 
(a)  of  sexual  access  the  law  does  not  require 
any  corroboration  of  the  testimony  of  the 
prosecutrix.  State  v.  Day,  188  Bio.  loa  dL 
364,  87  S.  W.  465;  State  v.  Marcks,  140  Mo. 
664,  41  S.  m  973,  48  S.  W.  lOgS.  She  testt- 
fles  that,  being  vlrgo  Intacta  before  the  Initial 
act,  she  was  guilty  of  three  separate  acts  of 
sexual  Intercourse  with  the  defendant  So 
while  the  evidence  as  a  whole,  as  we  read 
it  upon  the  cold  record,  does  not  create  an 
abiding  conviction  of '  defendant's  participa- 
tion, nevertheless  this  question  was  one  to  be 
resolved  by  the  jury.  They  have  resolved  it 
against  defendant's  contentions  upon  suffi- 
cient evidence,  of  the  credibility  (rf  which  the; 
were  the  sole  Judges.  Therefore^  whatever 
may  be  our  own  doubts,  we  may  not  Interfere. 

[1]  Upon  the  phase  (b)  of  the  alleged 
lack  of  prior  chastity  in'  the  prosecntrix  it 
It  likewise  enough  to  say  that,  while  there 
was  strong  countervailing  evidence  offered 
by  the  deteidant  against  the  prima  fade 
affirmative  proof  of  this  fact  offered  by  the 
state,  the  contradiction  thus  produced  was 
for  the  Jury. 

[4]  It  is  only  when  there  is  a  total  failure 
of  substantial  evidence  of  the  el«nents,  or 
some  one  element,  of  an  offense,  that  we  are 
permitted  as  an  appellate  oonit  to  interfere 
on  this  ground  with  the  verdict  of  a  Jnry. 
The  facts  regarded,  we  are  constrained  to  dis- 
allow this  contention. 

[I]  II.  Complaint  is  also  made  that  the  state 
was  permitted  to  offer  testimony  of  the  "pre- 
vious good  reputation"  of  the  prosecatrix  for 
chastity;  whereas,  It  is  strenuously  urged, 
character  as  to  chastity,  and  not  mere  reputa- 
tion therefor,  is  involved  under  our  statute. 
Sec.  4472,  B.  S.  1909;  Laws  1913,  p.  219.  The 
premise  upon  which  this  contention  Is  bot- 
tomed is  well  taken,  but  the  condnslon  which 
the  defendant  draws  therefrom  is  erroneous. 
Our  statute  as  a  condition  ]^eoedent  to  con- 
viction does  require,  among  other  things,  that 
the  female  carnally  known  shall  have  been 
of  "previous  chaste  character."  Laws  1913, 
§  2,  p.  219.  This  means  more  than  reputation, 
and  the  previous  chaste  character  required  is 
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an  elein«it  of  fbs  offmoie  to  be  Aown,  and 
wUcli  do«8  not  rest  to  presumption,  but  re- 
quires  upon  tbe  part  of  tlie  state  affirmatlT« 
proof.  State  v.  Kelly,  246  Mo.  loc/  (At.  48S, 
150  S.  W.  1057,  43  L.  B.  A.  (N.  8.)  4T«;  State 
V.  McMahon,  234  Mo.  611,  137  S.  W.  872.  In 
many  Jurtadlctions  the  view  la  t&ken  tbat  ttae 
previous  chaste  character  of  the  female  car- 
nally known  Is  to  be  presamed,  and  that  no 
affirmative  proof  of  this  fact  is  required.  33 
Cyc.  1482.  In  view  of  the  plain  language  of 
our  statute,  considered  la  connection  with  tbe 
universally  entertained  presumption  of  de- 
fendant's Innocence,  such  a  rule  Is  not  even 
respectable  nonsense. 

[B,  7]  While  "character"  and  "reputation" 
are  not  synonyms  of  each  other,  for  character 
connotes  that  which  a  person  really  Is,  while 
reputation  is  wbat  public  opinion  thinks  be  is 
or  reputes  htm  to  be,  yet  unquestionably  rep- 
utation Is  some  evldeaee  of  character.  There- 
fore, since  the  actual  status  as  to  prior  chas- 
tity, and  not  tbe  mere  repute  thereof.  Is  in- 
volved, and  since  previous  chaste  character  is 
an  element  of  this  crime,  spedflc  prior  acts  of 
sexual  Intercourse  majr  be  shown  to  negative 
such  character.  The  lack  of  such  specific 
acts  may  therefore  be  shown  to  prove  it. 
While  for  this  latter  purpose  the  testimony 
of  the  prosecutrix  is  competent  (and,  as  U  al- 
ways  to  be  egpeoted,  she  denied  all  previous 
acts  here),  no  reason  is  seen  why,  in  corrobo- 
ration of  her  testimony,  her  previous  good 
reputation  may  not  be  shown.  Indeed,  bar- 
ring her  own  denial  of  acts  negativing  sndi 
prior  cbastity,  it  is  difficult  to  see  how  even  a 
prima  facie  case  could  ever  be  made  unless 
resort  is  liad  to  testimony  of  general  r^uta- 
tlon  for  chastity.  In  the  wholly  analogous 
case  of  Impeadunent  of  a  witness  because  of 
his  bad  general  reputation  for  veracity^  the 
ultimate  fkct  sought  to  be  shown  is  that  he 
la  untruthful,  L  e.  that  his  character  touch- 
ing truth-telllng  is  bad.  Wfi  may,  It  is  wbolly 
settled,  prove  such  bad  character  for  veracity 
by  proof  of  l»d  general  reputation  for  ve- 
racity. Likewise^  we  permit  a  defendant  on 
trial  to  make  proof  of  his  good  character  by 
offering  evidence  of  his  good  reputation.  We 
conclude  that  it  was  not  error  to  admit  evi- 
dence of  proaecutrU's  general  reputation  for 
prior  chastity  as  a  circumstance  tending  to 
prove  her  previous  chaste  character.  2  Wig- 
more  on  Et.  1620.  Again,  we  concede  that 
this  rule  is  opposed  to  tliat  prevailing  In  a 
number  of  other  Jurisdictions,  where  it  is 
held  tliat,  while  specific  acts  of  intercourse 
may  be  shown  to  negative  previous  chaste 
character,  yet  general  reputation  for  un- 
cbastlty  suy  not.  In  most  of  tbe  Jurisdlc- 
tiosa  wbereia  this  view  is  taken  the  almost 
Inanpeiable  diiUcolty  in  making  affirmative 
proof  of  previous  chaste  charactw  (to  which 
sucb  a  mis  would  inevitably  lead)  is  over- 
come by  a  resort  to  the  heresy  that  previous 
chaste  character,  even  though  it  be  made  by 
a07&W.-68 


statute  a  neoeasarj  eleksent  of  Uie  offenie« 
may  yet  be  presumed. 

[I]  Moreover,  the  point  urged  is  not  well 
taken  in  this  case  for  another  reason:  TlM 
defendant  offered  evidence  of  specific  acts  of 
Intercourse  on  the  part  of  prosecutrix.  The 
latter  evidence  had  the  dual  effect  of  negativ- 
ing proof  of  an  element  necessary  to  consti- 
tute the  crime  charged  and  to  Impeach  the 
prosecutrix  as  a  witness.  Therefore,  upon 
the  latter  phase,  if  upon  no  other,  the  state 
was  justified  in  offering  in  rehabilitation 
countervailing  proof  of  good  reputation.  Up- 
on both  grounds,  or  upon  either,  the  admis- 
sion of  this  evidence  of  prosecutrix's  general 
reputation  for  chastity  was  not  error. 

[9]  III.  The  testimony  offered  by  defend- 
ant consisted  of  (1)  a  categorical  denial  of 
tbe  intercourse,  (2)  of  proof  of  general  repu- 
tation of  good  character,  and  (3)  of  an  alibi; 
that  is  to  say,  tbat  be  was,  upon  the  specific 
dates  at  which  prosecutrix  claimed  the  sev- 
eral acta  of  intercourse  took  place,  elsewhere 
than  In  her  company.  No  instructions  were 
given  by  tbe  trial  court  upon  either  tbe  alibi 
or  defendant's  previous  good  character.  No 
complaint  is  anywhere  made  of  the  neglect  of 
the  court  to  instruct  xrppn  the  alibi  sought 
to  be  proved.  Complaint  is  made  in  tbe  mo- 
tion for  a  new  trial  of  the  failure  of  the 
court  nisi  to  Instruct  upon  defendant's  pre- 
vious good  character.  But  no  exception, 
eltfier  special  or  general,  was  saved  to  tbe 
action  of  tbe  trial  oourt  in  failing  so  to  in- 
struct. 

Tbe  statute,  for  reasons  wbldi  were  no 
doubt  sufficient  to  tbe  Legislature,  requires, 
in  terms,  that  tbe  Instructions  given  by  the 
trial  court  In  criminal  cases  "shall  include, 
whenever  necessary,  the  subjecto  of  good 
character  and  reasonable  doubt"  Section 
5231,  B.  8.  1809.  We  have  held  tbat  tbe 
words  "whenever  necessary,"  as  used  In  tbe 
above  statute  in  reference  to  tbe  subject  of 
good  character,  mean  tbat  an  instruction  on 
such  good  character  should  be  given  wboi- 
ever  there  is  any  substantial  evidence  of  gen- 
eral reputation  of  such  character  offered  in 
tbe  case.  State  v.  Anslinger,  171  Mo.  loc.  dt. 
607,  71  S.  W.  1041.  The  record  before  us  is 
r^lete  with  testimony  that  defendant's  genr 
eral  reputation  in  the  community  in  which  be 
resided  was  good  upon  tbe  spedflc  phase  of 
character  involved  in  this  prosecution.  Upon 
this  point  a  cloud  of  witnesses  were  called 
and  gave  evidence  of  the  fact  Indeed,  so 
many  were  offered  that  the  trial  court  for- 
bade tbe  calling  of  others  to  give  cumulative 
evidence  thereon.  But  since  no  exception 
was  saved  to  the  act  of  the  court  in  falling 
to  so  instruct,  we  cannot  review  this  error. 
State  V.  Pfelfer,  267  Mo.  23,  183  8.  W.  337; 
section  5246,  B.  S.  1909;  State  v.  Reed,  89 
Mo.  168,  1  S.  W.  226,  and  cases  dted. 

Other  alleged  wrors  are  called  to  our  at- 
tention.   All  these  have  been  examined  and 
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found  dther  to  tie  without  substantial  merit 
or  not  to  be  borne  out  by  the  record. 

Finding  no  reversible  error,  the  caae  should 
be  affirmed.    Let  thla  be  done. 

All  concur. 


SHOCK  et  al.  t.  PRICE  et  aL     (No.  13073.) 

(Kansas  City  Court  of  Appeals.     MissourL 
Jan.  6,  1919.) 

1.  Limitation  of  Actions   «s9l99(l)— Tbui. 
— QnESTioN  roE  Jubt. 

Whether  the  first  years  of  an  account  were 
barred  depended  upon  proof  as  to  whether  it 
was  an  open  running  account,  and  whether  all 
the  items  constituted  one  demand,  and  an 
issue  of  fact  was  raised  thereon,  the  question 
was  for  the  jury. 

2.  Appeai.  and  Ebbob   «s>930(2)  —  Tbiai.  — 
Misconduct  of  Jxtbt— Pbksumption. 

It  will  not  be  presvuned,  in  the  absence  of 
evidence  thereof,  that  the  Jury  disobeyed  an 
instruction. 

8.  BxBcuiOBS   AND   Adhinibtbatobs    4=3451 
(3)— Action  on  Claim  —  Bvidknob  —  In- 

STBtlCTIONS— "EhCPECTATION." 

An  instruction  that,  if  the  servicea  furnished 
deceased  by  plaintiffs  were  rendered  with  the 
expectation  on  the  part  of  plaintiffs  that  they 
were  to  receive  payment  therefor,  and  the  ex- 
pectation on  the  part  of  deceased  that  she 
was  to  make  compensation  therefor,  such  mu- 
tual expectation  constituted  a  sufficient  con- 
tract held  sufficient  to  require  a  finding  that 
each  party  knew  of  the  other's  intention,  ainoe 
the  word  "expectation"  implies  an  agreement 

[Ed.  Note.— For  other  definitions,  see  Worda 
and  Phrases,  First  and  Second  Series,  Expecta- 
tion.] 
4.  EhoecTTTOBa   and  Adminioibatoibs   «s>4ei 

(8)  —  Action  on  Claim  —  Inbxbuotioh  — 

Bubden  of  Pboof. 
In  an  action  by  a  stepdaughter  for  services 
rendered  deceased,  an  Instruction  that  servicea 
rendered  by  one  relative  to  another  are  pre- 
sumed gratuitous,  and  that  plaintiff  must  over- 
come this  presumption,  and  prove  an  agreement 
for  compensation  existing  when  services  were 
rendered,  held  correct. 
6.  EiXECUTORS    AND    Adminibtbatobs    «=»451 

(2)— ACTION  ON  Claim— EviBKNCE. 
In  an  acticm  by  deceased's' stepdaughter  to 
recover  from  deceased's  administrator  for  serv- 
ices rendered,  held  that  in  view  of  the  evidence 
it  was  not  error  to  submit  the  question  of  ex- 
press contract  for  services. 

8.  Appeal  and  Ebbob    «S31048(5)  —  Habm- 
LEss  BlsROB— Question  to  Witness— Fail- 
ure TO  Answeb. 
In  an  action  by   a  stepdaughter  and   hus- 
band   for    services    rendered    deceased,    where 
plaintiffs  offered  evidence  that  they  rendered  all 
the  services  deceased  received,  and,  after  asking 
witness  If  neighbors  rendered  services,  as  well 
as  if  sisters  did,  an  objection  thereto  was  over- 


ruled, but  the  question  was  not  answered,  and 
an  objection  was  sustained  to  a  subsequent 
question  whether  any  one  else  assisted  "in  the 
smallest  way"  held  that  no  reversible  error  was 
committed. 

Appeal  from  Circuit  Ciourt,  Boooe  County; 
D.  H.  Harris,  Judge. 
"Not  to  be  offidaUy  pubUsbed."     . 

Suit  by  Sallie  M.  Shock  and  husband 
against  R.  P.  Price,  administrator  of  the  es- 
tate of  Josie  Anna  Lawhom,  deceased,  and 
others.  Upon  appeal  from  the  probate  court 
to  the  circuit  court,  a  verdict  and  Judgment 
were  rendered  for  plaintiffs,  and  defendants 
appeal.    AfDrmed. 

Don  0.  Carter,  of  Sturgeon,  and  £.  C 
Anderson,  of  Columbia,  for  awellants. 

Arthur  Bruton  and  W.  H.  Hulett,  both  of 
CJentralia,  for  respondents. 


TRIMBLE,  J.  This  is  a  suit  in  support 
of  a  demand  against  the  estate  of  Jode  Anna 
Lawhom,  deceased,  for  services  rendered 
and  board  furnished  her  during  her  later 
years  by  her  stepdaughter.  Sallie  M.  Shock, 
and  by  the  letter's  husband.  As  filed,  the 
claim  set  forth  that  the  services  began  in 
1908  and  continued  through  the  years,  with 
short  intervals  Intervening,  down  to  the  day 
of  the  stepmother's  death,  to  wit,  December 
5,  1916. 

The  demand  was  filed  May  7,  1917,  and 
the  cause  was  tried  in  the  probate  court 
and  taken  thence  on  appeal  to  the  circuit 
court,  where  it  was  tried  anew. 

Here,  after  the  taking  of  testimony  had 
begun  and  some  general  preliminary  ques- 
tions had  been  asked,  defmdant  objected  to 
any  evidence  of  services  rendered,  for  the 
reason  that  all  services  rendered  more  than 
five  years  prior  to  decedent's  death  were 
barred  so  far  as  the  plaintiff  husband  was 
concerned,  and  the  items  for  services  were 
so  Intermingled  that  It  was  Impossible  to  de- 
termine whether  the  services  were  rendered 
by  the  one  or  the  other  of  the  plaintiffs. 
The  court  remarked  that  It  could  not,  at 
that  stage  of  the  evidence,  tell  whether  the 
part  of  the  account  for  the  services  prior  to 
the  last  five  years  of  deceased's  life  was 
barred  or  not,  hut  that  the  matter  would  be 
controlled  by  Instructions.  Thereupon  the 
evidence  was  heard  pro  and  con,  plaintiff's 
evidence  covering  the  services  beginning  In 
1908  and  continuing  to  Mrs.  Lawhom's  death. 
The  court,  in  the  Instructions,  dearly  and 
expressly  told  the  Jury  ttiat.  If  they  found 
for  plaintiffs,  then,  in  determining  what 
compensation,  If  any,  was  to  be  allowed 
plaintiffs,  the  Jury  should  confine  themselves 
to  items  accruing  after  December  8,  1911. 
thus  excluding  all  items  prior  to  the  last 
five  fears  of  decedent's  life  as  barred  by  the 
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statute.     FlitlBtUls  obtained  a  verdict  and 
Judgment,  and  defendant  appealed. 

[1, 1]  Defendant  aaya  that  error  was  com- 
mitted In  admitting  evidence  of  services  ren- 
dered prior  to  the  five  years,  as  the  court 
afterward  found  they  were  barred.  The 
basis  of  this  complaint  is  that  by  such  evi- 
dence in  relation  to  the  prior  years  the  Jury 
was  prejudiced,  and,  knowing  that  plaintiffs 
had  rendered  services  for  three  years  for 
which  their  right  to  recover  pay  was  denied 
because  barred,  the  Jury  was  likely  to  make 
the  loss  up  to  plaintiffs  by  allowing  them 
anaple  cwnpensation  for  the  time  not  barred. 
There  ia  no  ground  for  the  defendant's  con- 
tention. In  the  first  place,  whether  the  first 
years  of  the  account  were  barred  or  not  de- 
pended upon  the  proof  as  to  whether  it  was 
an  open  running  account,  and  whether  all 
the  items  constituted  one  demand.  If  the 
evidence  was  such  as  to  raise  an  Issue  on 
that  question.  It  would  have  heen  a  matter 
for  the  Jury  to  determine.  How  could  the 
court  intelligently  rule  on  it  until  after  the 
evidence  was  all  in?  In  the  next  place,  there 
Is  no  evidence  nor  inference  that  the  Jury  dis- 
obeyed the  express  and  ^positive  InstmctionB 
of  the  court  that  they  should  confine  them- 
selves to  the  it^ns  rendered  after  December 
5,  1911,  and,  if  they  found  for  plaintlO,  re- 
turn a  verdict  only  for  what  they  were  rea- 
sonably worth. 

[3,  4]  The  complaint  is  made  that,  in  de- 
fining what  was  necessary  to  create  an  im- 
plied contract  between  plaintiffs  and  deceas- 
ed that  the  former  should  receive  pay,  and 
the  latter  would  pay,  for  the  services  ren- 
dered, plaintiffs'  Instruction  Ko.  1,  although 
requiring  the  Jury  to  find  that  at  the  time' 
the  services  were  rendered  aad  board  fur^ 
nished  the  plaintiffs  Intended  to  charge  and 
the  deceased  intended  to  pay,  yet  it  failed 
to  require  the  Jury  to  find  that  each  knew 
of  the  other's  intention,  or,  in  other  words, 
that  it  should  also  have  required  the  Jury 
to  find  that  the  deceased  not  only  intend- 
ed to  pay,  but  also  knew  that  the  plain- 
tiffs Intended  to  charge.  Without  going 
into  the  question  of  whether  a  showing 
tbat  at  the  time  the  aervices  weire  ren- 
dered and  board  was  furnished  the  plaintiffs 
Intended  to  charge  and  the  deceased  intend- 
ed to  pay  would  not  be  suffldept  evidence 
from  which  the  jury  could  find  that  each 
side  knew  of  the  other's  Intention,  and  that 
therefore  a  contract  between  them  was  un- 
derstood and  established,  yet  we  are  of.  the 
opiuiou  that  plaintiffsf  instruction  is  not 
open  to  the  charge  made.  The  instruction 
says  Uiat  if  the  services  were  rendered  and 
board  was  furnished  "with  the  expectation 
at  the  time  on  the  part  of  plaintiffs  that 
they  were  to  receive  payment  therefor,"  and 
with  "the  expectation  on  the  pert  of  deceas- 
ed that  she  was  to  make  compensation  there- 
for, then  sudi  mutual  expectations  consti- 
tute a  sufficient  contract,"  etc.    The  word 


"ezpect&tlcti"  aa  here  used  connotes  and 
implies  an  agreement,  especially  as,  wlQi 
reference  to  the  deceased,  the  "expectation" 
on  her  part  is  that  "she  was  to  make  oom- 
pensatiOD."  This  phrase  Includes  more  than 
a  mere  secret  intention  on  her  part  to  pay, 
and  implies  that  she  understood  tlie  plain- 
tiffs' intentions,  and  that  an  obligation  rest- 
ed on  her  to  meet  them.  Plaintiffs'  Instmc- 
tlod  No.  3  required  the  ^ury  to  find,  before 
they  could  return  a  verdict  for  plaintiff,  that 
the  services  were  rendered  and  board  was 
furnished,  and  were  "knowingly"  acc^ted 
and  received  by  deceased  under  such  dreum- 
Btances  "as  to  show  that  both  plaintiffs  an$ 
the  deceased  Intended  that  compensation  was 
to  be  made  for  such  services  and  board," 
etc  If,  however,  there  be  in  the  Lostructton 
any  TBgneness  or  lack  of  d^nite  clearness 
on  this  feature,  it  was  fully  cleared  away 
by  defendant's  Instniction  No.  3,  whidi,  after 
telling  the  Jury  that  services  rendered  by 
one  relative  to  another  are  presumed  to  be 
acts  of  gratuitous  kindness,  with  no  inten- 
tion to  Charlie  thereto:,  and  that  it  therefore 
devolved  upon  plaintiff  to  overcome  this  pre- 
sumption and  show  by  the  greater  w^bt  of 
the  evidence  that  the  services  were  not  ren- 
dered grataltoasly,  but,  on  the  contrary,  that 
at  the  time  plaintiffs  rendered  the  services 
claimed  for  they  Intended  to  charge,  "and 
that  sndi  deceased  knew  of  such  intention 
on  the  part  of  plaintiffs  at  the  time  to  so 
cliarge  therefor,  and  that  abe  intended  to  pay 
for  the  same,  and,  unless  you  ao  find,  your 
verdict  must  be  for  the  deftodant" 

me  instructlona  given  fur  plaintiff  are 
sapported  by  the  following  authorities :  Stone 
V.  TroU,  IM  Mo.  App.  306,  311,  114  S.  W.  82; 
Kingston  v.  Roberts,  176  Mo.  App.  69,  157 
S.  W.  1042;  Hartley  v.  Hartley,  173  Mo.  App. 
18,  166  S.  w.  loee. 

[6]  The  deceased  became  Mrs.  Shock's 
stepmother  when  the  latter  was  a  girl  12 
years  old.  She  afterwards  married  and  mov- 
ed to  a  farm.  In  1901  the  deceased's  hus- 
band. Dr.  Lawhom,  died,  and  in  1906  plain- 
tiff and  her  hu^and  moved  to  Gentralla,  and 
occupied  a  house  on  the  lot  adjoining  that 
on  which  Mrs.  Lawhom  lived.  It  seems  that 
in  1906  the  latter  became  more  or  less  feeble 
and  incapacitated,  and  from  then  on  requir- 
ed care  and  attention,  with  the  exception  at 
certain  intervening  intervals.  The  neigh- 
bors say  Mrs.  Lawhom  w^s  peculiar,  in  that 
she  did  not  want  to  hire  some  one  to  come 
and  stay  at  the  house,  whereby  any  of  her 
beds  would  be  occupied.  The  plaintiffs  fur- 
nished her  meals,  but  even  when  she  was 
able  she  would  not  eat  at  her  stepdaughter's 
house,  but  preferred  to  have  her  meals 
brought  to  her  on  a  waiter.  She  wanted 
them  hot  and  on  time.  A  cord  with  bell 
attached  was  run  from  one  house  to  the 
other,  so  that  at  any  hour  of  the  day  or 
night  she  could  call  for  plaintiffs,  and  they 
responded  whenever  called.    The  evidence  ia 
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ample  tbat  they  did  enerytblng  in  the  way 
at  looking  after  her  houB^old  and  caring 
for  her  and  for  Iter  needs.  There  Is  also  evi- 
dence tending  to  show  that  plalntUlB  roider- 
ed  the  servicea  Intending  to  charge  therefor, 
and  that  deceased  accepted  them  intending 
to  pay  for  them ;  also  that  there  was  a  mn- 
tnal  express  agreement  and  understanding 
between  plaintiffs  and  deceased  that  she  was 
to  pay.  The  plaintltf  hnsband  owed  deceased 
a  note,  and  there  Is  evidence  of  a  conversa- 
tion between  deceased  and  him,  In  which  he 
qpoke  of  paying  the  Interest  thereon  as  he 
had  formerly  done,  whereupon  deceased  told 
him  not  to  pay  the  Interest,  but  to  wait  until 
a  settlement  was  made  betweoi  them,  at 
which  time  all  matters  could  be  adjusted. 
There  was  no  error  in  submitting  the  ques- 
tion of  an  expresa  ODntract.  Hartley  v. 
Hartl^,   supra. 

[8]  The  deceased  apparently  left  oo  cbll- 
dr«i  of  her  own,  but  had  two  sisters  living 
In  Gentralla.  The  defendant  urges  that  r»- 
verslble  error  was  committed  in  the  admis- 
sion of  testimony  concerning  these  relatives. 
In  showing  that  plalntUte  rmdered  all  the 
services  deceased  received,  they  offered  evi- 
dence that  none  were  rendered  by  her  neigh- 
bors or  other  relatives,  and,  after  asking  if 
the  neighbors  rendered  any,  proceeded  to  ask 
if  her  sisters  did.  Objection  was  made  to 
this,  and  the  court  ruled  that  it  was  admissi- 
ble to  show  that  all  the  services  were  ren- 
dered by  plaintiffs.  No  answer  was  made  to 
the  question  objected  to,  and  plaintiffs' 
counsel,  acting  on  the  suggestion  contained 
in  the  objection,  omitted  all  reference  to  the 
sisters,  and  asked  what  other  persons,  if  any, 
assisted  plaintiffs.  No  objection  was  made 
to  this,  but  when  the  question  was  asked  If 
anybody  else  assisted  'In  the  smallest  way," 
the  court  sustained  an  objection  made  to 
that  as  being  leading  and  suggestive.  We 
are  not  willing  to  say  that,  under  these  clr-' 
cnmstances,  there  was  reversible  error  com- 
mitted. 

Appellant  cannot  rely  upon  any  alleged  im- 
proper argument  made  by  plaintiffs'  counsel 
as  grounds  for  reversal,  since  the  objection 
that  was  made  was  sustained  by  the  court, 
and  notlilng  further  was  requested,  and  no 
exoeptlon  in  r^ation  to  the  matter  was 
saved. 

The  Judgment  is  affirmed. 

All  concur.        * 


KING  V.MANN.    (No.  13062.) 

(Kansas  Oity  Court  of  Appeals.    Missouri. 
Jan.  a,  1919.) 

1.  Attoknby  and  Client  €=»145— Compensa- 
tion—Abandonhent  OF  Suit. 
Where  attorney  dismissed  suit  before  judg- 
ment on  second  demurrer  was  formally  entered. 


after  having  alleged  In  pedtien  aD  facts  he  had 

or  was  fumisbed  with,  and  after  having  made 
effort  to  secure  overruling  of- demurrer  upon  in- 
timation by  court  tbat  it  was  about  to  sustain 
demurrer,  such  dismissal  was  not  an  abandon- 
ment of  the  case  witliin  contract  requiring  him 
to  fight  case  through  to  a  final  determination. 

2.  Attorney  and  Client  «=»145— Right  to 
Compensation— Abandonkent  of  Suit. 
Where  attorney,  having  agreed  to  figbt  case 
to  final  determination,  abandons  case  by  dis- 
missing it  on  demurrer  liefore  rendition  of  judg- 
ment thereon,  be  is  not  entitled  to  recover  com- 
pensation for  services. 

S.  Attobrxt  and  OLiBirT  «s»lB7(2)— Acnos 
roB  Coupknsatior— JuBT  Question. 
In  attorney's  action  for  compensation  after 
having  voluntarily  dismissed  action  on  demurrer 
before  court's  judgment  thereon,  whether  attor- 
ney had  made  effort  to  obtain  a  favorable  jud{- 
ment  before  dismissing  case  was  for  Jury. 

4.  Attobnet  and  Clibnt  «s3l67(2)— Actio:« 
»o«  Compensation  —  Jubt  Quxstiok  — 
Perfobmanoe  of  Contbaot. 
In     attorney's     action     tat    compensation. 

whether  attorney  fully  performed  his  contract 

with  cUent  held  for  the  jury. 

Appeal  from  Circuit  Court,  Bates  County ; 
G.  A  Calvird,  Judge. 
"Not  to  be  offlciaUy  published." 

Action  by  A.  J.  King  against  John  E. 
Mann  and  another.  Judgment  for  plaintiff 
against  defendant  named,  and  the  latter  ap- 
peals.   Reversed  and  remanded. 

See,  also.  199  8.  W.  70S. 

W.  O.  Jackson,  of  Butler,  and  J.  M.  Hull, 
of  Nevada,  Mo.,  for  appellant 

W.  M.  Bowker,  of  Nevada,  Mo.,  for  le- 
spondoit. 

TRIMBI/0,  3.  This  la  a  suit  to  recover 
an  attorney's  fee.  It  was  brongjit  against 
two  defendants,  faOier  and  son.  The  conn 
submitted  to  the  Jury  the  question  of  the  lia- 
bility of  the  father,  but  directed  a  verdict 
for  plaintiff  against  the  son,  the  defendant 
John  B.  Mann.  The  Jury  found  in  favor  of 
the  other  defendant,  but,  in  obedience  to  the 
court's  direction,  found  against  the  son. 

The  only  question  we  need  consider  is  the 
propriety  of  the  Instractlon  directing  the 
verdict 

The  defendants  were  stockholders  In  a 
meat-packing  plant  upon  which  was  a  mort- 
gage which  had  been  foreclosed  and  the 
property  sold.  Defendants,  claiming  that  the 
foreclosure  was  a  mere  scheme  by  which  the 
stockholders  were  to  be  "froaen"  out  em- 
ployed plaintiff,  an  attorney,  to  bring  a  suit 
to  set  aside  the  sale. 

There  is  a  dispute  between  the  parties  as 
to  what  the  contract  was.  The  platntlff  says 
he  was  to  merely  bring  IJie  suit  and  if  he 
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lost  It  Is  tbe  drcolt  ocfort  he  wius  to  have 
$100,  bat  If  he  was  successfnl  in  that  court 
be  was  to  have  |200.  The  defendants  say 
the  contract  was  that  the  attorney  was,  tn 
good  faith,  to  fl^t  the  caae  through  the  eir- 
cult  court  to  a  full  and  final  determination 
therein,  and  if  he  lost  he  was  to  hare  (100, 
and  if  he  won  he  waa  to  have  $200.  And 
their  defense  is  that  the  attorney  did  not  fight 
the  case  Uirou^  to  a  final  determination  in 
the  circuit  court,  but  dismissed  the  same. 
The  contract  was  not  In  writing,  and  the 
evidence  in  relation  to  It  was  oral.  There 
was  evidence  tending  to  support  the  conten- 
tion of  each  side  as  to  what  the  contract 
was. 

The  suit  was  brought  the  day  the  contract 
was  made.  A  demurrer  to  the  petition  was 
filed  on  the  ground  that  the  same  did  not 
state  facts  sufficient  -  to  constitute  a  cause 
of  action.  This  was  sustained,  and  there- 
upon the  attorney  for  plaintiff  In  that  suit 
took  leave  to  file  an  amended  petition  on  or 
before  the  ilrst  day  of  the  next  term.  This 
be  did,  and  at  the  next  term  of  court  an- 
other demurrer  was  filed.  So  much  conclu- 
sively appears  from  the  records  of  the  cir- 
cuit court  in  that  case.  Said  records  also 
show  that  the  second  demurrer  was  filed 
May  10th,  and  that  on  May  14th  the  cause 
was  voluntarily  dismissed  by  the  attorney, 
the  record  In  said  case  reciting,  "Now  on 
tbis  day  comes  the  plalntifT  by  attorney  and 
says  be  wiU  not  further  prosecute  this  cause 
bat  voluntarily  dismisses  same."  Where- 
upon it  was  ordered  that  the  plaintiff  there- 
in take  nothing  by  his  writ,  and  that  defend- 
ants go  hence  without  day  and  recover  their 
costs. 

Tbe  plaintiff  in  this  suit,  after  testifying 
that  the  contract  was  as  he  claims  it  to  be, 
further  testified  tliat  he  argued  against  the 
second  demuner  and  did  all  tliat  he  could 
to  get  the  court  to  overrule  It,  but  tliat,  upon 
an  intimation  or  announcement  from  the 
court  that  it  was  going  to  again  sustain  the 
demurrer,  be,  the  attorney,  dismissed  the 
cause  so  as  to  prevent  the  impending  Judg- 
ment on  the  demurrer  from  becoming  a  bar 
to  any  other  suit  the  plaintiff  might  desire  to 
bring  on  tbe  same  cause  of  action ;  tliat  he, 
tbe  attorney,  knew  of  no  other  facts  tliat 
conld  be  stated  to  create  a  good  cause. 

We  are  not  advised  as  to  what  it  was  the 
petition  lacked  in  order  >to  state  a  good  cause 
of  ac^n;  but  it  does  not  appear  that  the 
attorney  neglected  to  state  any  fact  he  had 
ar  with  which  he  was  furnished,  unless  it  be 
wltb.  reference  to  the  offer  or  tender  of  the 
amount  of  the  purchase  price  at  the  fore- 
closure sale.  Plaintlfl  says  l>e  told  his  cli- 
ents the  court  would  require  them  to  de- 
jKMsit  the  purcliase  price  in  court  to  protect 
:be  purchaser ;  but  defendants  deny  this,  and 
lay  tbat  be  told  tliem  there  would  be  no 
lecessttjr  Of  making  any  deposit  until  a  Judg- 


ment in  fhelr  favor  was  ready  to  be  made; 
and  they  deny  having  been  told  or  asked  to 
deposit  tbe  money,  and  say  they  knew  notli/< 
ing  of  the  case  having  been  dismissed  untU 
long  afterwards.  They  say  also  that  plain* 
tiff  did  not  notify  them  he  was  going'  to  di*- 
miss  the  suit,  and  there  is  no  evidence  or 
dalm  on  the  part  of  plaintlfl  that  he  did. 

[1,2]  Even  if  the  contract  t>e  as  defend- 
ants' dalm  it  was,  we  are  of  the  opinion 
that,  If  plaintlfl  in  this  case  embodied  in  the 
petition  to  set  aside  tbe  sale  all  the  facts  he 
had  or  was  furnished,  and  tbat  he  then  ai>- 
peared  and  did  all  he  could  to  get  the  court 
to  overrule  the  second  demurrer,  but  was 
unable  to  do  so,  and  the  court  had  deter- 
mined and  was  about  to  sustain  the  demur- 
rer, then  plaintiff  herein  performed  feds  part 
of  the  contract,  and  is  entitled  to  his  f ee  <rf 
$100,  even  though  he  dismissed  the  suit  be- 
fore the  Judgment  on  the  second  demurrer 
was  formally  entered.  In  these  circum- 
stances tbe  dismissal  of  tbe  case  was  not  an 
abandonment  thereof  before  the  object  of  his 
endeavor  and  the  purpose  -  of  the  contract 
was  obtained,  namely,  to  obtain  the  Judg- 
ment of  tbe  circuit  court  upon  the  right  of 
the  plaintiffs  in  that  suit  to  have  the  fore- 
closure set  aside. 

(3, 4]  But  it  will  be  observed  that  not  onl.r 
did  the  terms  of  the  contract  rest  In  parol 
and  were  in  dispute,  but  plalatiff's  explana- 
tion of  why  tbe  order  of  dlsudsaal  was  made 
after  the  second  demurrer  was  filed  is  also 
wliolly  in  parol,  and  not  only  is  not  admitted, 
but  the  reoords  of  the  court  appear  to  t>e  the 
other  way.  The  record  says  plaintiff  volun- 
tarily dismiaBed  the  suit  But  his  explanation 
Btiows  tliat  such  voluntary  action  did  not  arise 
until  after  he  had  vainly  sought  to  get  the 
court  to  rule  otherwise,  and  that  he  then  dis- 
missed the  case  In  order  that  plaintiff  in  that 
case  could  bring  another.  Hence  (t  seems  to 
us  that  the  peremptory  Instruction  to  find 
f<M'  the  defendant  John  E.  Mann  was  tanta- 
mount to  telling  the  Jury  either  that  the 
contract  was  as  plaintiff  claimed  it  was,  or 
that  plaintiff's  evidence  as  to  the  dismissal 
of  tbe  case  after  the  second  donurrer  was 
filed  must  be  believed.  These  matters  were 
not  mere  collateral  facts  concerning  whidi 
one  party  had  testified  and  there  was  no  evi- 
dence to  the  contrary.  They  were  facts  nec- 
essary to  be  determined  in  order  to  entitle 
plaintiff  to  recover.  Defendants  claimed  the 
plaintiff  had  voluntarily  abandoned  the  case 
before  it  was  finally  determined,  and  the 
record  of  the  court  apparently  supported 
that  theory.  If  he  did  abandon  it,  and  the 
contract  was  as  defendants  say  it  was,  then 
be  was  not  entitled  to  recover.  Blanton  v. 
King,  73  Ma  App.  148,  150.  To  meet  this, 
plaintiff  by  oral  testimony  attempted  to 
prove  that  his  dismissal  was  after  he  had. 
In  fftct,  obtained  the  court's  Judgment  in  the 
case,  and  that  the  dismissal  was  solely  to 
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prevent  the  Jndgment  tbe  court  was  abont 
to  render  from  becoming  a  flpallty.  Bat 
whether  he  did  endeavor  to  obtain  a  favora- 
ble Judgment  on  the  demnrrer  b^ore  dis- 
missing the  case  was  for  the  Jury.  The  in- 
struction, however,  in  ^ect  compelled  tlie 
Jury  to  accept  it  as  true.  This  was  error. 
Meily  V.  St  Louis,  etc.,  R.  Co.,  215  Mo.  56T, 
886,  114  S.  W.  1013;  Young  v.  Webb  Olty, 
150  Mo.  333,  51  S.  W.  709.  The  Jury  "was 
not  compelled  to  believe  plaintlfl.  Hadley  v. 
Orchard,  77  Mo.  App.  141 ;  Twohey  v.  Fmin, 
96  Mo.  104,  8  S.  W.  784.  Whether  the  attor- 
ney performed  the  contract  acoordtog  to  its 
terms  or  whether  he  abandoned  It  before  it 
was  fully  perft>rmed  were  questions  for  the 
Jury.    4  Oyc.  1004. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 

All  concur. 


OUTWEIIiBB  v.  I/UNDQUIST.    (No.  16834.) 

(St.  Louis  Court  of  Appeals.    Missouri.    Jan. 
7,  1919.) 

1.  Masisr  and  Servant    •s>72— Addiiionai. 
OB  Extra  Work. 

A  servant  employed  at  a  stipulated  wage 
per  week,  plus  commissions  upon  sales,  can- 
not recover  for  extra  work  performed  upon 
evenings  or  holidays,  in  the  absence  of  an  ex- 
press contract  therefor,  where  the  circumstano 
es  were  not  so  extraordinary  as  to  infer  a  con- 
tract for  extra  compensation. 

2.  Mastkb  and  Servant   «=o72— AdditionaZi 
cokpensation. 

Where  plaintiff  continued  to  accept  employ- 
ment as  a  clothing  salesman  from  year  to  year 
at  a  atipnlated  compensation,  knowing  that  lie 
was  expected,  abont  twice  a  year^.  to  assist  in 
codifying  inventory  lists  on  evenings  or  holi- 
days, as  an  employe,  he  cannot  after  several 
years  enforce  a  claim  for  extra  payment  there- 
for. 

Appeal  from  St  Louis  Circuit  Court;  Kent 
K.  Koerner,  Judge. 

Action  by  Joseph  A.  GutweUer  against 
Alexander  E.  Lundquist,  before  a  Justice  of 
the  peace.  From  a  judgment  for  defendant, 
the  plaintiff  appealed  to  the  superior  court, 
where  upon  trial  de  novo,  before  the  court  and 
a  Jury,  verdict  and  Judgment  were  rendered 
for  plaintiff.  From  an  order  grouting  new 
trial,  plaintiff  appeals.    AfQrmed. 

Blodgett  &  Rector,  of  St  Louis,  for  ap- 
pellant 

Nathan  Frank  and  Richard  A.  Jones,  both 
of  St.  Louis,  for  respondent 

ALLEN,  J.  This  is  an  action,  instituted 
before  a  Justice  of  the  peaces  for  the  recovery 
of  $480  claimed  to  be  due  plaintiff  as  the 
reasonable  value  for  certain  services  rendered 


by  him  at  the  request  of  the  deifendant.  The 
trial  before  the  Justice  of  the  peace  resulted 
in  a  Judgment  for  defendant,  from  whicii  the 
plaintiff  appealed  to  the  ctrcnlt  court  where, 
upon  a  trial  de  novo,  before  tbe  court  and 
a  Jury,  there  was  a  ventlct  and  Judgment  in 
favor  of  plaintiff  in  tlie  sum  of  $200.  There- 
after the  court  sustained  defendant's  motion 
for  a  new  trial  upon  'the  ground  that  the 
oourt  erred  in  nefusing  .to  peremptorilj' 
direct  a  verdict  for  defendant;  and  tbe  ver- 
dict and  Judgment  were  accordingly  set  aside. 
From  the  order  thus  granting  a  new  trial 
plaintiff  proaectttee  the  appeal  now  before  w. 

The  services  involved  were  rendered  by 
plaintiff  during  the  years  1910,  1911,  1912, 
and  1913.  At  the  time  of  the  rendltioa  there- 
of plaintiff  was  a  tdothing  salesman  in  the 
employ  of  the  Famou»-Barr  Company  in  the 
dty  of  St  Louis,  and  defendant  was  the  man- 
ager of  the  clothing  department  of  that  com- 
pany. It  appears-  that  both  plaintiff  and 
defendant  were  employed  by  the  Famous-Barr 
Company  in  1906.  Plaintiff  conUnaed  in  this 
employment  from  1906  until  1914,  at  which 
time  he  was  discharged.  It  is  said  that 
he  was  shortly  thereafter  re-employed,  or 
"taken  back,"  and  that  he  continued  in  tbe 
employment  until  some  time  in  1915,  when 
he  was  finally  discharged.  The  defendant 
it  appears,  remained  manager  of  tbe  d^iart- 
meut  in  question  from  1906  until  the  time 
of  the  trial  below. 

The  services  in  question  consisted  of  cer- 
tain work  performed  by  plaintiff  twice  a 
year  in  "codifying"  certain  inventory  lists, 
or  making  a  compilation  therefrom.  The 
evidence  shows  that  twice  eadi  year  the  va- 
rious clothing  salesmen  in  this  department 
prepared  inventory  lists  of  the  "stock"  which 
each  salesman  had  in  charge;  these  llso 
being  intended  to  furnish  information  regard- 
ing the  stock  remaining  on  hand,  ui>on  which 
the  manager,  as  buyer  for  the  departmait 
could  act  in  purchasing  goods.  To  use  these 
separate  inventories  or  lists  was  not  con- 
venient or  expeditious,  and  it  was  customarr 
to  have  a  compilation  made  therefrom  which 
was  used  by  defendant  when  he  went  to 
"market" 

According  to  plalntUTs  testimony,  he  began 
making  these  compilations  Banlannoaily  in 
1907,  at  the  request  of  the  defendant,  man- 
ager of  this  department  Plaintiff  testified 
that  the  making  of  this  ca>mpilatl<u  was 
"a  tedious  Job,"  and>ttiat  tills  duty  required 
him  to  work  evenings.  Hje  oould  not  say, 
with  any  certainty,  how  many  hours  of  labor 
he  devoted  thereto  in  the  evenings,  but  stat«d 
that  it  required  "from  five  to  six,  some- 
times aefea,  evenings,"  and  that  dskhl  tfae^e 
evenings  he  worked  at  the  task  "from  7  o'- 
clock until  11,  12,  1,  ajid  2  o'clock  t:wlce  a 
year."  He  testified  deflnitely  that  he  per- 
formed this  work  from  1907  to  and  including 
1913 ;  and  it  also  appears  from  his  testimony 
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and  that  of  the  defendant  that  he  performed 
like  aervlcee  In  1914.  He  says  that  he  did 
none  of  this  wort  In  1015,  "eicept  one  Ome," 
and  this  at  the  request  of  one  Moeller,  a 
"salesman  foreman"  In  the  company's  employ. 

The  eyldence  shows  that  plaintiff  was  em- 
ployed by  the  Famous-Barr  Company  under 
a  contract  whereby  he  received  $25  per  week 
and  In  addition  ther^o  certain  commlsslonB 
qxm  frothing  add,  and  that  there  was  a 
settlement  every  February  between  him  and 
the  comiKmy,  whereby  the  matters  between 
them  were  adjusted,  and  that  plaintiff  was 
re-employed  under  a  similar  contract  in  Feb- 
rnary  of  each  year. 

The  evidence  furthtf  shows  that  the  work 
in  question  could  only  be  done  by  a  clothing 
salesman  of  some  experience,  familiar  with 
such  matten.  According  to  the  testimony 
of  defendant,  plaintiff  was  selected  and  re- 
qnested  to  do  this  work  because  of  his 
experience  and  the  fact  that  his  handwriting 
was  good.  Though  platatUT  began  performing 
these  services  in  1907,  It  does  not  appear 
that  he  made  any  demand  for  extra  cem- 
pensatlon  until  1910  or  1911.  Defendant's 
testimony  is  that  no  demand  for  extra  oom- 
pensati<»i  whatsoever  was  made  until  plaln- 
tur  was  dlsdiarged  in  1914,  when  plaintiff 
threatened  to  "gert  even"  with  him.  Plaln- 
tilTs  testimony,  however,  la  that  either  in 
1910  or  1911  he  made  such  demand  upon 
defendant,  and  that  defeudaat  told  bim,  In 
substance,  that  no  extra  comp^ksation  was 
dae  him.  He  says  that  he  did  not  sue  de- 
fendant at  this  time,,  or  while  he  remained 
in  the  company's  employ,  for  the  reason 
that  he  would  have  lost  his  position  if  he 
bad  done  so,  and  that  he  continued  to  per- 
form the  services  as  theretofbre,  making  his 
annual  settlements  and  entering  Into  a  new 
contract  of  employment  with  ttie  company 
esdi  year. 

It  appears  that  there  was  a  table  In  the 
rear  of  the  store,  at  which  sateaman  did  audi 
derical  woric  as  their  duties  required,  and 
that  plalntlfl  f  reauently  worked  at  this  table, 
either  In  prqMuing  his  Inventories  or  In  work- 
ing at  these  compilations.  There  is  no  testi- 
mony in  plalntUTs  bdialf  that  the  defend- 
ant knew  that  plaintiff  did  any  of  this  work 
ontside  of  his  regular  working  hours;  and 
defendant's  testimony  Is  positive  to  the  effect 
that  he  never  knew  that  plaintiff  devoted 
any  time  thereto  in  the  evenings.  The  evi- 
dence is  that  frequently  the  salesmen  of  the 
company  were  required  to  perform  certain 
dntles  in  the  evening,  and  tliat  for  sadi  "over- 
time" they  received  nothing  beyond  an  al- 
lowance of  DO  cents  for  "supper  money." 

[1]  Appdlant's  learned  counsel  earnestly 
insist  that  the  trial  court  erred  in  granting  a 
new  trial  on  the  ground  mentlcMied.  It  is  said 
that  "one  mderlng  valuable  services  for  an- 
other, at  ttie  other's  request.  In  the  absence 
of  an  express  contract,  under  circumstances 
which  do  not  point  to  the  fact  that  the  serv- 


ices were  to  be  rendered  gratidtouslyi  is 
entitled  to  a  fair  compensation  for  the  mrr- 
Ices."  We  have  no  occasion  to  question,  the 
gttieral  rule  of  law  thus  asserted;  and  it  Is 
imneoessary  to  dlscnss  the  authorities  which 
are  dted  and  quoted  from  In  this  connection. 
The  drcnmstances  and  the  relationship  be- 
tween the  parties  were  here  such  as  to  render 
inapplicable  the  general  rule  that,  as  be- 
tween strangers  or  parties  occupying  no  pe- 
culiar relation  to  each  other,  the  law  In^lled 
a  promise  to  i>ay  for  valuable  services  ren- 
dered upon  the  request  of  the  party  for  whom 
the(y  are  performed.  See  Wagner  v.  Electric 
Co.,  141  Ho.  App.  61,  121  S.  W.  329.  And 
WB  are  of  the  opinion  that  the  trial  ooart  did 
not  err  in  granting  a  new  trial  upon  the 
ground  assigned. 

The  anthwlties  announce  the  rule  that  a 
servant,  employed  at  a  stipulated  wage^  can- 
not reicover  for  "extra  work,"  performed  upon  . 
evenings  or  holidays,  in  the  absence  of  an  ex- 
press contract  on  the  part  of  the  master  to 
make  additional  ccmipeasatlon  therefor  (see 
Garrere  v.  Dun,  18  Misc.  Rep.  18,  41  K  T. 
Snpp.  34,  and  authoritioB  dted),  though  It 
may  be,  perhaps,  that  under  extraordinary 
drcnmstances  a  contract  to  pay  extra  com- 
pensation may  be  Inferred  from  all  the 
facta  and  drcnmstances  (see  18  B.  C.  L.  534). 
These  services  were  not  of  sudi  diaracter 
as  to  be  wholly  foreign  to  the  work  which 
plaintiff  was  employed  to  perform.  And  the 
presumption  Is  that  the  salary  and  conunis- 
sioDB  received  by  plaintiff  from  the  company 
oonstltnted  fuU  compensation  for  all  the 
services  roiderad  by  him.  See  CSaunere  v. 
Dun,  supra;  Insuranoe  Oo.  v.  (Joodrieb,  74 
Mo.  Ai^.  366l  In  the  case  last  dted  It  was 
held,  in  effect,  that  this  presumptloin  could 
be  overcome  only  by  evidence  of  an  express 
contract  entered  Into  by  the  parties.  That 
an  express  contract  to  pay  extra  compensa- 
tion, as  distinguished  from  a  contract  to  be 
inferred  from  all  the  facts  and  drcumstanoes, 
must  be  shown  in  every  case,  we  need  not 
say.  See,  in  this  oonnaction,  McGregor  v. 
Harm,  19  N.  D.  699,  126  N.  W.  885,  30  L.  R. 
A.  (N.  S.)  649,  and  note. 

[2]  In  the  case  before  us  the  evidence  does 
not  show  a  contract,  of  any  character,  for  ad- 
ditional compatsation  to  be  paid  plaintiff  ei- 
ther by  this  defendant  or  the  company.  Clear- 
ly there  was  no  meeting  of  the  minds  as  to 
this.  Neither  can  It  be  said  that  the  case  is 
one  where  plaintiff  throughout  intended  to 
charge,  and  defendant  as  a  reasonable  man 
must  be  held  to  have  understood  from  the  be- 
ginning that  extra  comi)ensatlon  would  be  ex- 
pected (Wagner  v.  Blectric  C!o.,  supra),  if  this 
theory  could.  In  any  event,  be  Invoked  in  a 
case  of  this  general  character.  If  plaintiff, 
prior  to  1910  or  1911,  contemplated  charging 
for  these  services,  defendant  was  not  apprised 
thereof;  and  under  the  drcumstanoes  defend- 
ant cannot  be  held  chargeable  with  know- 
ledge, during  such  period,  that  compensation 


Digitized  by 


Ljoogle 


840 


207  SODTHWESTVBN  RBPOBTEB 


(Va 


would  be  expected.  And  when  plaintiff  made 
demand  for  extra  compensatlcm  in  1010  or 
Ifill,  as  he  says,  he  was  promptly  given  to  un- 
derstand that  no  extra  oompenaation  would  be 
paid,  as  his  own  testUnony  showa  He  there- 
after ocmtlnued  in  the  employment,  renenving 
his  contract  with  the  company  each  year, 
and  ccmtlnued  to  perform  these  same  services 
during  all  of  the  subsequent  years  mentioned, 
without,  it  am>eers,  making  further  claim 
for  compensation.  Obviously  plaintiff  could 
not  continue  to  accept  the  employment  from 
year  to  year,  at  a  stipulated  compensation, 
knowing  that  these  services  were  exi>ected 
of  him,  as  an  employe,  and  subsequently  en- 
force a  claim  for  extra  pay  therefor.  See 
liathison  t.  Railroad  Co.,  72  App.  Div.  254, 
76  N.  T.  Supp.  89. 

The  fact  that  plaintiff  worked  at  these 
compilations  outside  of  his  regular  business 
.  hours  does  not  help  his  case,  for  the  reason, 
if  none  ott^r,  there  is  no  evidence  that  the 
defendant  had  any  knowledge  thereof.  The 
only  testimony  touching  the  matter — that 
of  defendant — ^Is  to  the  contrary.  In  this 
connection  see  Oarrere  v.  Dun,  supra. 

Plaintiff  testified  that  these  compilations 
were  made  merely  for  defendant's  personal 
convenience;  but  this  was  a  mere  conclu- 
sion on  his  part  Obviously  Ow  compilations 
were  required  by  defendant  for  the  more 
convotient  and  exipeditlous  discharge  of  cer- 
tain managerial  duties  devolving  upon  him 
by  virtue  of  his  position.  To  hold  that  \mder 
dicnmrtances  of  this  character  a  servant 
may  hold  a  superior  servant  liable  for  serv- 
ices rendered,  at  the  lattei's  request,  in  the 
course  of  the  common  employment  in  and 
about  the  mast^s  business,  would  be  a 
dangerous  doctrine  indeed.  See  Carter  y. 
HaU,  2  Staricle,  361. 

It  follows  that  the  Judgmoit  must  be  aX- 
flrmed;  and  it  is  so  ordered. 

BJE>XNOI<DS,  P.  3*  and  BBOKEB,  J„ 
concur. 


MINTER  V.  TOOTLE-CAMPBEIiL  DRI 
GOODS  CO.    (No.  13008.) 

(Kansas  City  Court  of  Appeals.    MUsonzl. 
Jan.  6,  1919.) 

Appeal  from  Circuit  Court,  Buchanan  Coun- 
ty;  C.  H.  Mayer,  Judge. 
"Not  to  be  officially  published." 

Action  by  Charles  D.  lOnter  against  the  Too- 
tle-Campbell Dry  Oooda  Company.  Judgment 
for  defendant,  and  plaintiff  appeals.    Affirmed. 

Lawrence  Bothwell  and  James  Boyd,  both  of 
St.  Joseph,  for  appellant. 

Robert  A.  Brown,  of  St.  Joseph,  for  respond- 
ent. 

PER  CURIAM.  This  case  was  appealed  to 
the  March  term,  1914,  of  this  court,  and  was 


continued  until  the  October  term,  1914.  whea 
it  was  argued  and  submitted.  At  Oto  latter 
term  the  Judgment  of  the  lower  conrt  waa  af- 
firmed in  an  opinion  by  Johnson,  J.,  18T  Mo. 
App.  16,  173  S.  W.  4.  Thereafter  appellant 
filed  a  motion  for  a  rehearing,  which  waa,  on 
the  Ist  day  of"  February,  1915,  by  the  court 
overruled.  Thereafter  appellant  filed  a  motion 
to  transfer  the  case  to  the  Supreme  Court,  oa 
the  ground  that  the  amount  in  ccmtroversy  gire 
that  court  jurisdiction,  and  that  this  coart  had 
no  jurisdiction.  At  the  March  term,  1915,  and 
on  April  5,  1915,  appellant's  motion  to  transfer 
the  case  to  the  Supreme  Court  was  sustained. 
Thereafter  the  Supreme  Court  decided  that 
that  court  had  no  jurisdiction,  but  that  juris- 
diction was  in  this  conrt,  and  retransferred  the 
case  to  this  court  (aee  Mmter  v.  TooUe-Camp- 
bell  Dry  Goods  Co.,  204  8.  W.  725);  the  pa- 
pers arriving  here  on  August  18,  1018. 

On  October  10^  1918,  and  on  December  2, 
1918,  the  caie  was  again  submitted  to  Uiis 
court  on  the  same  record  and  briefs  filed  prior 
to  the  rendition  of  the  opinion  of  this  court 
The  opinion  by  Johnson,  J.,  affirming  the  judg- 
ment of  the  lower  court,  iUed  on  January  11, 
1915,  !«  adopted  by  us,  as  it  was  clearly  right 

The  Judgment  is  affirmed. 


JjVCK  CONST.  CO.  V.  CHICAGK)  ft  A,  BT. 
CO.    (No.  13166.) 

(Kansas   City   Court   of   Appeals;      Missoari. 
Jan.  6, 1919.) 

1.  PUCADINO  «=3408  —  StaTSUERT  OW  CAUBS 
OF   ACTIOW— WAIVBB.  ' 

Failure  to  state  a  cause  ot  action  is  never 
waived. 

2.  AFPBiX  AND  Bbbob  «=3l93(W  —  Rkbesva- 
TiON  or  OaJxcnoNB  —  Fauubb  to  State 
Causk  ojt  Acnon. 

Failure  to  state  a  cause  of  acti<m  may  be 
raised  for  the  first  time  in  th«  i^pcJlate  conrt 

8.  OAurasa  «=9»a02  —  OvnaHAsflB  —  Tost— 
Rioar  to  Recovbb. 
Where  the  purchaser  of  machinery  shipped 
it  to  another  point,  and  paid  dalms  charted 
against  it  by  the  carrier  for  storage,  prior  to 
the  purchase,  and  took  such  sum  out  of  the 
purchase  price,  the  seller  cannot  recover  against 
the  carrier,  the  storage  charge  being  nnfoonded ; 
there  being  no  wrongful  act  against  plaintiff 
whidi  was  the  proximate  eause  of  the  daznage. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty: T.  J.  Seehom,  Judge. 

Action  by  the  lAidc  Oonstmcttoi  Oompan; 
against  the  CSiicago  k  Alton  Railway  Com- 
pany. From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Reversed. 

Scarrltt,  Scarrltt  ft  Jonea  and  Clias.  VL 
Miller,  all  of  Kansas  City,  for  appellant. 

£}d.  E.  Aleshlre,  of  Kansas  City,  for  re- 
spondent. 
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BLUSOIT,  P.  J.  Prom  plaintiff's  petition 
It  appears  that  It  owned  a  large  and  heavy 
"drag  line,"  which  the  record  shows  to  be  a 
ditching,  or  grading,  machine.  After  having 
had  the  machine  la  use,  plalntUC  allowed  It 
to  remain  on  defendant's  railway  grounds 
near  one  of  its  stations.  It  Is  alleged  that 
plaintiff  did  not  agree  to  pay  defendant  any 
storage  or  rental  for  allowing  it  to  remain 
on  defendant's  right  of  way,  as  It  was  placed 
there  for  the  purpose  of  shipping.  Finally 
plaintiff  sold  the  property  to  M.  J.  Hoy  Oom- 
pauy  f.  a  b.  the  cars,  and  the  Hoy  Company 
shipped  it  to  Vinoennes,  Ind.,  the  shipment:  be- 
ing made  over  defendant's  road  to  Bast  St 
Lonls  and  there  connected  with  a  carrier  who 
took  it  to  Vincennes.  At  the  latter  place  this 
connecting  carrier  refused  to  deliver  to  the 
Hoy  Company  unless  it  was  paid  the  freight 
charges  frtMn  point  of  shiinnent  and,  in  ad- 
dition, $23d,  charges  made  by  defoadant  for 
storage  or  rent  on  its  gnnmds  as  above  stat- 
ed. Hoy  Company  paid  such  additional 
4diarge  under  protest.  No  autliority  from 
plaintiff  to  make  such  paymoit  is  alleged  or 
pretended,  but  when  it  came  to  pay  plaintiff 
the  purdiase  price  of  the  machine  it  deduct- 
ed this  additional  charge  from  the  amount 
dne,  and  plaintiff  acc^ted  settlement  in  that 
way,  and  then  brought  this  action  to  recover 
flrom  defendant  what  Hoy  took  out  of  the 
purchase  price.  It  was  alleged  that  the  ad- 
ditional charge  was  wholly  "illegal, .  wrong, 
vicious,  and  withoat  any  merit,  claim,  or 
foundation."  The  trial  was  had  wl^thout  a 
Jury,  and  the  Judgment  was  for  plaintiff. 

[1,  ij  Defendant  now  Insists  that  no  cause 
of  action  against  It  was  stated  in  the  petl-' 
tion.  Plaintiff  does  not  meet  this  point  in 
a  satisfactorj  way.  It  urges  that  defendant 
should  have  demurred  or  moved  for  judg^ 
ment  on  the  pleading,  etc.  It  is  a  fnnda* 
mental  propoEltlou  that  a  failure  to  state  a 
cause  of  action  is  never  waived,  and  the 
point  can  be  raised  for  the  first  time  in  an 
appellate  court  McQuitty  v.  WUhlte,  218 
Mo.  588,  591,  117  8.  W.  730, 181  Am.  St  B^. 
561;  Wilson  v.  Darrow,  223  Mo.  B20,  631, 
122  S.  W.  1077;  Chandler  v.  Railroad,  261 
Mo.  592,  599,  158  S.  W.  36. 

[3]  Plain tlfTs  action  is  not  one  of  those 
cases  ex  contracta  where  it  is  held  that  one 
may  sue  on  a  contract  made  for  his  benefit 
although  he  is  not  mentioned  therein.  £>ev- 
ers  V.  Howard,  144  Mo.  671,  46  S.  W.  625; 
St.  Louis  V.  Von  Phul,  133  Mo.  666,  34  S.  W. 
843,  64  Am.  St  Rep.  696.  The  action  is  lex 
delicto  for  damages,  and  It  is  necessary  that 
It  should  appear  in  the  petition  that  defend- 
ant committed  some  wrongful  act  against 
plaintiff  which  was  the  proximate  cause  of 
the  damage  suffered. 

The  action  may  be  likened  to  one  for  neg- 
ligence. Wherever  there  totervenes  an  inde- 
pendent human  agency,  the  immediate  result 


of  which  is  the  injury,  the  eauaAl°:oonnection 
with  the  original  act  is  bvckaa.,  and  the  in- 
tervening act  is  the  proximate  cause.  Fowles 
V.  Brlggs,  U6  Mich.  426,  428,  74  N.  W.  1046, 
40  L.  R.  A.  528,  72  Am.  St  Rep.  587;  Rail- 
way Co.  V.  Merrill,  60  Kan.  486,  70  P«c.  358, 
50  L.  R.  A.  TU,  93  Am.  St.  Rep.  287;  Mn- 
waukee  v.  Kellogg,  94  U.  S.  469,  475,  24  I* 
Ed.  256;  29  Cyc.  499.  "The  connection  must 
be  immediate  or  the  actlcm  fails.  In  other 
words,  there  must  be  causal  connection  be- 
tween the  n^iUgenoe  and  the  hurt;  and  eadi 
causal  connection  is  interrupted  by  the  in- 
terposition, between  the  negligence  and  the 
hurt,  of  any  independent  human  agency." 
Wharton  on  Negligence,  §  438. 

If  the  charge  for  storage  which  the  de- 
fendant claimed  to  be  due  to  it  from  plain- 
tiff was  an  illegal  charge,  then  the  connect* 
Ing  carrier  who  took  the  madilne  to  Vin- 
cennes should  not  have  demanded  of  Hoy 
Company  that  it  be  paid,  and  the  latter  com- 
pany should  not  have  paid  it ;  and  the  plain- 
tiff should  not  have  reimbursed  the  Hoy 
C<Mnpany  on  account  of  so  paying  it  If 
plaintiff  did  not  authorize  such  charge,  the 
Hoy  Company  had  no  ri^t  to  demand  of 
plaintiff  that  it  be  reimbursed.  These  were 
independent  Intervening  causes.  If  plaintiff 
has  been  injured,  it  was  a  self-inflicted  in- 
Jury. 

We  think  no  cause  of  action  was  stated, 
and  that  the  Jndgmoit  should  therefore  be 
reversed. 

All  ooDcnr. 


GnARANTEi:  VETTERINABT  CO.  v.  SHIK- 
LES  et  aL     <No.  18039.) 

(Kansas  City  Court  of  Appeals.     Missonii 
Jan.  6.  Vn».) 

1.  EVIDENOK  «=>434(8)  —  Paboi,  Bvidencb  — 
FRAtTD. 

Erand  is  an  exception  to  the  mle  that  the 
terms  of  a  written  contract  cannot  be  changed 
by  evidence  introdnced  for  that  purpose. 

2.  Salxs  «=>354(6)— Fraud— Pubadino. 

In  action  to  recover  for  goods  sold,  an  al- 
legation in  the  answer  that  the  articles  were 
sold  by  plaintiffs  representations,  and  that  soch 
representations  were  not  tme  and  correct  is 
Insufficient  to  constitute  a  plea  of  fraud. 

8.  Sales  ^s>355(l)  —  Actions  fob  Bbiaoh— 
Parol  Evidence— AmnssiBiLrrr. 
In  action  for  the  purchase  price  of  goods 
sold  wherein  defendants  set  up  a  sale  by  false 
representations,  but  the  plea  did  not  amount  to 
a  plea  of  fraud,  it  was  error  to  admit  evidence 
of  verbal  promises  by  plaintiff. 

4.  Sales  «=3»124— iReudt  of  Btnrx»— Retdbh 

or  Pbofebtt. 

Where  goods  bought  have  been  found  to  be 

practically  worthless  for  any  purpose,  it  is  not 

necessary  for  the  buyer,  claiming  sale  was  in- 
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duced  by  fiko  repreaentations,  to  offer  to  r«- 
torn  them  to  the  seller. 

Appenl  from  Circuit  Court,  Moniteau  Coun- 
ty; Jadi  O.  Slate,  Judge 
"Mot  to  be  offldally  published." 

Action  by  tbe  Guarantee  Veterinary  Com- 
pany against  P.  Shlkles  and  others.  From  a 
judgment  for  defendants,  lAalntlff  appeals. 
BeTersed  and  remanded. 

S.  C.  Gill,  of  Callfomla,  Mo.,  and  Bills, 
Cook  k  Dletrldi,  of  Kansas  City,  for  appel- 
lant. 

Bmbry  &  Bmbry,  ot  California,  Mo.,  for 

respondents. 

ELI/I80M.  P.  J.  This  action  was  Institut- 
ed by  plaintiff  to  recover  $1,700  alleged  to  be 
the  pnrdiase  price  of  40,000  pounds  of  an 
article  caUed  Sal-Tonlk.  It  seems  to  be  an 
article  for  cattle,  comirased  near  nine-tenths 
la  salt  The  judgment  In  the  trl^l  court  was 
for  the  defendants. 

It  seems  there  was  a  written  order  tor  the 
article  which  embraced,  or  Included,  a  con- 
tract In  relation  thereto.  Plaintiff  asked  an 
Instruction  relating  to  the  binding  force  of 
the  contract,  the  terms  of  whlclt  could  not 
he  changed  by  defendants.  The  court  added 
to  the  Instruction  these  words,  "unless  you 
tnd  from  the  evidence  that  such  contract 
was  procured  by  false  representations  by 
plaintiff's  agent.".  Defendants'  instructions 
contained  practically  the  same  qualification. 

[1,2]  The  first  point  made  by  defendants 
In  their  brief  is  that,  while  the  terms  of  a 
written  contract  cannot  t>e  changed  by  evi- 
dence introduced  for  that  purpose,  yet  in- 
stances of  fraud  were  an  cxceptlcm  to  that 
rule.  That  is  a  correct  statement,  but  the 
difficulty  with  defendants'  case  is  that  fraud 
is  not  pleaded  in  the  answer.  It  is  alleged 
therein  that  the  article  "ordered  by  defend- 
ants from  plaintiff  was  done  under  the  rep- 
resentations of  plaintiff's  salesman  to  the  ef- 
fect that  said  Sal-Tonik  was  merchantable," 
etc,  and  that  "the  representations  made  as 
aforesaid  were  not  true  and  correct."  That 
does  not  constitute  a  plea  of  fraud.  Peers  v. 
Davis.  29  Mo.  184,  189. 

It  will  be  noticed  that  the  instruction  it- 
self does  not.  In  t^ms,  submit  fraud,  since 
only  the  term  "procured  by  false  representa- 
tions" is  used  therein.  But  the  parties  have 
regarded  this  as  including  fraudulent  repre- 
sentations. At  any  rate,  defendants  were 
allowed  to  show  matters  of  fraudulent  r^>- 
resentations  when  such  representations  were 
not  pleaded.  On  retrial.  If  defendants  wish 
to  go  ootslde  tbe  written  contract  they  should 
plead  fraud,  accident,  or  mistake.  If  fraud- 
ulent representatkms  are  relied  upon,  they 
should  be  diarged,  and  also  that  defendants 
relied  upon  such  representations  being  true. 


etc.  And,  of  course^  If  defendanti  wldi  to 
avoid  the  written  prorlsione  of  the  eontraet, 
they  must  bring  evidence  forward  t«iding  to 
prove  their  accusations. 

[S]  It  follows  from  what  we  have  written 
that  it  was  error  to  admit  evidence  to  Aov 
that  plaintiff  agreed  that  it  would  funriA 
defendants  with  a  salesman  fi»  tbe  artidc; 
and  other  verbal  promises. 

If  we  may  judge  from  the  present  record, 
defendants  cannot  prove  there  was  any  frand 
connected  with  the  execution  of  tbe  contract 
of  ther  character  that  would  avoM  it  It 
seems  they  knew  all  about  It  and  what  it  con- 
tained. It  seems  to  ns  that  the  proper  de- 
fense Is  along  the  line  that  plaintlfl  knew 
the  purpose  for  which  defendants  were  pur- 
chasing and  that  the  artlde  was  not  St  for 
sudi  purpose.  Mark  v.  Cooperage  Ooi,  201 
Mo.  242,  266, 103  9.  W.  20 ;  Comings  v.  I«edy. 
114  Mo.  4S4,  478,  21  S.  W.  804;  Jobnsim  t. 
Sproull,  00  Ma  Ap9l  121 ;  Brown  ▼.  Weldon. 
27  Mo.  App.  251,  268.  In  the  Ortst  of  these 
cases.  Judge  Lamm  quotes  the  following  from 
Benjamin  on  Sales  (6th  Kng.  Ed.)  624: 

"Where  a  manafeetnrer  or  a  dealer  contracu 
to  snpply  an  artide  which  he  maanfactores  or 
prodnoes,  or  in  which  he  deals,  to  be  applied 
to  a  particular  pnrpose,  so  that  the  buyer  nec- 
essarily trusts  t»  the  judgment  or  ekill  of  the 
mannfactnrer  or  dealer,  there  is  in  that  case 
an  implied  term  or  warranty  that  it  shall  be 
reasonably  fit  for  the  pori>o8e  to  which  it  is 
to  be  applied.  In  such  a  case  the  buyer  trusts 
to  the  manufacturer  or  dealer,  and  relies  upon 
his  jndgment,  and  not  upon  his  own." 

[4]  If  any  (inestion  as  to  an  offer  to  torn 
back  the  property  to  plaintiff  should  arise, 
we  will  add  that  if  it  8n>ears  it  was  prac- 
tically worthless  for  any  purpose  thatwoold 
not  be  necessary! 

The  judgment  Is  reversed,  and  tbe  cause 
remanded. 

All  concur. 


AICBO  V.  ALGBX).     (No.   13070.) 

(Kansas  City  Court  of  Appeals.     Miasoari 
Jan.  6,  1919.) 

1.  Appxux   ANn    ESaaoB    «=»499(1>— It^rms 
Beviewabli— Eecobd, 

A  remark  of  the  court  referred  to  in  i 
brief  cannot  be  considered  on  appeal,  where  it 
does  not  appear  In  the  record. 

2.  JunoiisKT   9s»251(l)  —  CoirFoaaaxr     n 

FlXADINOS— OOTTNTKBOI^UI  —  MATTEBS  A1>- 

KITTEO. 

In  an  action  by  a  divorced  woman  to  recov- 
er rents  on  her  real  estate  collected  by  her  fw- 
mer  husband  without  her  consent  in  writing,  is 
required  by  Bev.  St  1909,  S  8309,  where  de- 
fendant admitted  collecting  the  rent  in  his  an- 
swer, bnt  connterdaimed  tot  money  exptsMM 
in  improvements  and  paid  to  the  wif^.  a  jnde- 
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ment  for  defendant  oa  plaintiFe  petitionn  and 
for  plaintiff  on  defendant's  cotinterclaim  was 
erroneous. 

3.  APFCiX  AND   Bbbob    «s»U.T7(W— Dispobi- 
non  or  Oaitsk— Nzoebsitt  or  New  Tkui.. 

In  an  aetion  where  jndgment  was  for  de- 
fendant on  idaintiirs  petttion  and  for  plaintiff 
on  defendant's  connterdaim,  defendant  hav- 
ing admitted  owing  plaintiff  in  his  answer,  on 
reversing,  the  appellate  court  wlU  not  direct 
judgment  for  the  plaintiff,  where  she  conceded 
in  her  petition  and  testimony  that  defendant 
shonld  be  credited  with  certain  taxes  and  oth- 
er money  paid  for  her,  the  amount  of  audi 
credits  not  appearing  in  tha  record,  but  a  new 
trial  will  b«  ordered. 

4.  Husband   ard   Wife   «s>144  —  Acnow 
AoAism  HoflBARD  FOB  Kknts— GrrTB. 

In  an  action  by  a  divorced  woman  agaiost 
her  former  hnsband  to  recover  rents  on  her  real 
estate,  collected  by  Um  while  her  husband  with- 
out her  consent  ki  writing,  as  required  by  Rev. 
St.  1909,  {  8309,  mere  gifts  or  the  famijshing  of 
supplies  to  the  wife  as  her  husband  could  not 
be  regarded  as  an  application  toward  the  pay- 
ment of  her  claim. 

Appeal  from  Circuit  Court,  Boone  County ; 
David  H.  Harris,  Jodge. 
"Not  to  be  officially  published." 

Action  by  Carrie  Paine  Algeo  against  Rob- 
ert T.  Algeo.  From  an  adverse  Judgment, 
plaintiff  appeals.    Reversed  and  remanded. 

N.  T.  Gentry,  of  Columbia,  tor  appellant 
Geo.  S.  Starrett,  of  Columbia,  tor  respond- 
ent, 

TBIMBLB,  J.  Thla  Is  an  action  Institut- 
ed by  plaintiff  against  her  former  husband 
to  recover  certain  rents  on  her  real  estate 
collected  and  received  by  him  while  be  was 
tier  husband  which,  less  certain  credits  al- 
lowed, amounted  to  $997.94,  to  tbe  reduction 
of  which  to  bis  possession  her  consent  In 
writing  was  not  obtained  as  required  by  sec- 
tion 8309,  B.  S.  1909.  Hurt  v.  Cook,  151 
Mo.  416,  52  S.  W.  396. 

The  petlUon  aUeged  that  plalntifl  was  a 
married  woman  from  October,  1893,,  to  July, 
1916;  that  daring  this  time  she  was  the 
owner  of  80  acres  of  land  In  Iowa  which 
during  the  years  1911  to  1915,  botb  inclusive, 
was  rented  to  certain  parties;  and  that  the 
rent  was  collected  and  received  by  her  bua- 
band,  but  which,  less  certain  credits  given 
for  money  expended  by  him  on  the  Improve- 
uaent  of  said  farm,  be  bad  fftlled  to  turn 
over,  leaving  said  rents  amounting  to  $997.- 
74  yet  due,  for  wUcb  she  asked  Judgment 

Tbe  defendant's  answer  admitted  that  be 
and  tbe  plalntUt  were  married  October  4, 
1893,  and  lived  together  until  1916,  and  that 
they  were  divorced  In  July,  1918.  Tbe  an- 
swer further  admitted  that  tbe  idalntlfl  own- 
ed tbe  80  acres  as  alleged  and  that  he  col- 


lected and  received  the  said  Mats.    Ttm  an- 
swer then  stated  that — 

Defendant  "further  answering  by  way  of  set- 
off and  cooaterdaim,  saya  that  he  is  not  now 
indebted  to  plaintiff  in  any  awn  whatever,  but 
that  plaintiff  is  indebted  to  defendant  in  the 
sum  of  $5,317.94  by  reason  of  th«  following 
facts,  to  wit" 

Then  followed  a  statement  of  certain 
items  expended  in  various  ways  by.  defend- 
ant, some  of  which  were  alleged  to  have  been 
j>aid  In  buying  a  lot  and  building  a  house 
thereon,  in  Columbia,  Ma,  wbicb  was  done 
in  1910,  and  others  were  for  money  advanc- 
ed to  plaintiff,  either  In  casb  or  by  way  of 
exi)endlture8  for  improvements  and  taxes  on 
ber  farm,  all  of  which  amounted  In  the  ag- 
gregate to  a  sum  which,  after  giving  plain- 
tiff credit  for  all  of  tbe  rents  of  her  real  es- 
tate, left  due  to  defendant  the  aforesaid 
sum  of  $5,317.94,  for  wbicb  be  prayed  Judg- 
ment The  reply  denied  tbe  allegations  of 
tbe  countet-clalm.  :< 

The  evidence  for  plaintiff  sbowed  she  was 
the  owner  of  tbe  land,  and  that  the  rents, 
amounting  to  tbe  sum  aUeged,  were  re- 
ceived and  collected  by  ber  bnsband;  that 
demand  was  made  on  him ;  and  that  he  fail- 
ed to  pay  except  as  stated  in  tbe  various 
credits  allowed.  Defendant's  answer,  how- 
ever, had  already  admitted  reception  of  tbe 
full  amount  of  the  rents  alleged. 

n>e  defendant's  evidence  was  to  tbe  ef- 
fect that  he  bought  a  lot  in  Columbia  £or 
$800  and  had  it  deeded  to  his  wife  and  built 
a  house  thereon  costing  $2,700 ;  that  be  and 
tbe  family  lived  in  It  for  several  years ;  that 
he  made  certain  Improvements  on  ber  prop- 
erty and  paid  certain  taxes  on  ber  farm; 
also,  that  be  gave  ber  a  check  for  $600,  and 
in  one  place  he  said  be  did  not  know  what 
she  used  It  for,  and  in  another  that  she  went 
to  Europe  on  it;  tbat  be  gave  ber  a  check 
for  $100  with  which  to  go  to  see  her  mother. 
Tbe  Items  for  improvement  of  her  property 
appear  to  be  approximately  the  same  as  the 
credits  plaintiff  allowed  In  her  petition,  with 
the  exception  of  an  alleged  Item  of  $700  for 
a  barn  and  remodeling  a  granary  and  tool- 
died.  Plaintiff  In  rebuttal  tesUfled  tbat  the 
$600  was  used  to  defray  exipenses  of  tbe 
family ;  tbat  $250  and  $30  paid  to  her  was 
money  paid  pending  the  divorce  suit. 

The  case  was,  by  agreement,  submitted  to 
tbe  court  sitting  as  a  Jury,  and  at  the  con- 
clusion of  the  evidence  Judgment  was  ren- 
dered for  defendant  on  plaintiff's  petition 
and  for  plaintiff  on  defendant's  counter- 
claim. Plaintiff  appealed,  but  tbe  defendant 
did  not 

If  we  regard  defendant's  answer  as  setting 
up  purely  a  counterclaim  or  set-off  and  are- 
not  permitted  to  regard  it  In  any  way  as  a 
plea  of  payment  then,  of  course,  tbe  ltem» 
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of  defendant's  answer  are  out  of  the  case, 
since  the  Judgment  on  the  answer  was  In 
plaintiff's  favor ;  that  la,  the  defendant  most 
be  regarded  aa  harlng  failed  to  establish 
any  of  the  payments  therein  stated.  How- 
ever, the  answer  does  say  the  defendant 
"accounted  to  her  (plalntitr)  in  cash  for 
$600,"  and,  If  be  did  turn  over  to  her  that 
amount  of  money  to  be  used  otherwise  than 
for  family  purposes.  It  might  be  regarded 
as  a  payment  of  his  debt  pro  tanto ;  that  Is, 
It  could  well  be  a  question  of  fact,  under  the 
course  of  dealings  the  parties  seem  to  have 
had  with  each  other,  whether  the  $600  was 
or  was  not  a  payment  of  so  much  of  the 
rent  money.  As  to  the  various  amounts  paid 
for  the  Columbia  property,  we  do  not  see 
how  they  could  be  regarded  as  a  payment  of 
the  rents,  since  they  were  made  before  any 
rents  were  due  or  collectible,  and  none  of  the 
items  In  the  answer  could  form  the  basis  of  a 
counterclaim,  since  no  debt  or  obligation 
arose  thereby  from  the  plaintiff  to  the  de- 
fendant. ' 

[1]  However,  we  will  not  now  go  Into  the 
question  whether  the  answer  can  be  here  re- 
garded as  a  plea  of  payment  as  to  the  $600; 
nor  do  we  have  to  regard  the  alleged  ex- 
penditure of  $700  for  bam,  etc.,  as  a  per- 
missible credit  on  plaintiff's  demand,  for,  In 
reference  to  this  latter,  Item,  the  finding 
against  defendant  Is  to  be  construed  as  a 
finding  that  he  did  not  expend  8n<^  sum. 
But  taking  defendant's  answer  as  purely  a 
plea  of  set-off  or  of  counterclaim,  and  deny- 
ing it  any  of  tbe  elements  of  a  plea  of  pay* 
ment,  still  the  plaintiff  In  her  petition  has 
allowed  defendant  credits  for  expenditures 
made  In  Improvement  of  her  farm,  and  in 
her  evidence  she  says  he  should  have  credit 
therefor  and  for  whatever  taxes  he  paid  on 
the  farm.  She  admits  that  defendant  paid 
the  taxes  on  the  farm  for  leil,  1912,  1913, 
1914,  1915,  and  1916,  and  that  for  some,  if  not 
in  fact  all  of  these,  no  credit  has  been  giv- 
en htm.  The  defendant  says  he  paid  these 
taxes,  but  tbe  record  does  not  disclose  the 
amount  thereof,  although  the  tax  receipts 
seem  to  have  been  offered  in  evidence. 
Hence,  even  if  we  were  to  treat  all  of  de- 
fendant's items  as  having  failed  to  be  estab- 
lished in  view  of  tbe  Judgment  against  him 
unappealed  from,  still  we  have  not  enough 
in  tbe  record  before  us  to  enable  us  to  enter 
a  Judgment  or  to  remand  the  cause  with  di- 
rections to  render  Judgment  for  the  amount 
of  her  demand  less  the  taxes.  Since  the 
defendant  admitted  the  collection  of  the 
rents  sued  for,  the  court  should  have  found 


for  her  in  that  amount,  and  then  found  the 
amount  of  improvements  and  taxes  on  said 
farm  paid  for  by  defendant  and  given  Iilm 
credit  therefor  in  accordance  with  the  coarse 
pursued  by,  and  the  consent  willing  given 
on  the  part  of,  plaintlfl.  We  have  no  way  of 
knowing  that  the  court  found  that  the  cred- 
its to  which  defendant  was  entitled  equaled 
the  amount  due  from  him  to  plalntlfF.  The 
Judgment  does  not  so  show.  It  denies  plain- 
tiff's right  to  recover  on  her  petition  and  de- 
fendant's right  to  recover  on  his  counter- 
claim. Nor  can  we,  in  the  unquestioned 
state  of  the  evidence,  assume  that  such  was 
the  court's  finding.  We  are  unable  to  con- 
sider the  remark  alleged  to  have  been  made 
by  the  court  as  a  finding  of  fact,  or  to  treat 
It  as  a  verdict  the  same  aa  If  the  case  bad 
been  tried  by  a  Jury.  This,  because  no  such 
remark  appears  either  in  appellant's  al>stnict 
of  record  or  in  respondent'a  additional  ab- 
stract It  appears  only  as  a  statement  in 
respondent's  brief. 

[2-4]  As  defendant,  1>i}th  in  liis  pleading 
and  in  his  evidence,  admitted  he  collected 
and  received  the  rents  sued  for,  it  was  error 
to  find  against  plaintiff  on  her  petition.  It 
Is  true  that,  where  Qie  plaintiff's  case  Is  ad- 
mitted and  a  set-off  or  counterclaim  is  offer- 
ed against  it  which  tlie  defendant  fails  to  es- 
tablish. Judgment  should  go  for  plalnUflL 
Raymond  r.  Kerker,  81  IlL  381;  25  Am.  & 
Eng.  Ency.  of  Law,  499.  But  in  this  case  the 
plaintiff  ccmcedes  that  her  claim  should  be 
credited  with  whatever  taxes  and  improve- 
ments were  paid  and  made  on  her  property 
by  the  husband,  and  yet  the  record  is  in 
such  shape  that  we  cannot  say  Iiow  much 
that  Is,  nor  to  what  amount  she  is  entitled. 
Hence  the  only  way  to  arrive  at  the  matter 
with  any  degree  of  certainty  Is  to  award  a 
new  trlaL  The  defendant  is  clearly  not  en- 
titled, by  way  of  set-off  or  counterclaim, 
to  any  Judgment  against  the  plaintiff  for 
mon^  he  paid  to,  or  exi>ended  for,  her,  since 
none  of  this  was  done  under  circumstances 
from  which  the  law  would  create  or  imply 
a  debt  or  obligation  from  the  wife  to  the 
husband.  But  concededly  he  is  entitled  to 
have  credit  on  the  former  wife's  claim  for 
rents  all  that  he  expended  for  taxes  and 
Improvements  on  tile  nirm  and  for  all  money 
turned  over  to  her  which  could  be  regarded 
as  an  application  toward  the  payment  of  her 
claim  and  not  as  a  mere  gift  or  the  famish- 
ing of  supplies  to  a  wife  by  a  husband. 

The  Judgment  is  reversed,  and  tlie  cause  is 
remanded  for  a  new  trial. 

All  cMicur. 
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KANSAS  CITT  V.  TBODDCTT.    (No.  ia»8T.) 

(Kansas  City  Court  of  Appeals.     Missonrl. 
Jan.  Ok  1019.) 

1.  Mdricipal  Cokpobatiohs  €=»642(1)  — 
Civil.  Actions— Vioiahon  or  Obdinancb 
—   "CsunNAi.  PBocKEoma"  —  Bules  or 

COUBT  OF  APrXALS. 

Proaecutloiia  for  violation  of  municipal  or- 
dinances are  not  to  be  dasaed  as  criminal  cases, 
so  far  as  appellate  procedure  is  concerned,  and 
an  appeal  will  be  dismissed  upon  tnotion  tliere- 
for.  where  defendant,  appellant,  failed  to  oom.- 
ply  with  mle  IB  (IW  &  W.  xiii)  of  the  Kansas 
Cit:f  Court  of  Appeals,  In  reference  to  the  fil- 
ing and  serving  of  a  printed  abstract  of  the 
record. 

[B>].  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Criminal 
Proceeding.] 

2.  Cbihiitai.  I^w  «s9ll30(3)  —  Rbvibw  — 
Bbiei'— SmnciBKOT. 

An  appeal  brief,  which  falls  to  set  forth  any 
'^Ints  and  anthorltfes,"  as  required  by  Rev. 
St.  1909,  f  8941,  is  insufficient. 

AiH>eal  f  r<Mn  Criminal  Ooart,  Jackaoa  Coun- 
ty;   BaliA  S.  lAtsbaw,  Judge. 
"Not  to  be  otttdallr  publisbed." 

Mrs.  A.  IL  Proodflt  was  convicted  in  Mu- 
nicipal Cbart  of  violation  of  a  dty  ordinance, 
and  ai^>ealed  to  the  criminal  court  of  Jack- 
son county,  wbere  she  was  again  convicted, 
and  she  appeals.    Appeal  dismissed. 

Hugh  C.  Brady,  of  Kansas  City,  for  a^ 
pellant. 

E.  M.  Barber,  A.  F.  Smith,  and  B.  N.  Moa- 
man,  all  of  Kansas  City,  for  reqwndoit. 


PER  CURIAM.  Upon  being  convicted  in 
tbe  municipal  court  of  Kansas  Caty  of  the 
violntlon  of  a  city  (nrdinance,  defendant  ap- 
pealed to  the  criminal  court  of  Jackson  coun- 
ty, vrhere  ahe  was  again  convicted  and  a 
fine  was  Imposed.  Thereupon  she  appealed 
to  tbis  oonrt. 

[1 ,  2]  Respondent  has  filed  a  motion  to  dis- 
miss tbe  appeal,  becAuse  of  failure  to  comply 
with  our  mle  15  (169  8.  W.  zlli)  in  reference 
to  tbe  filing  and  serving  of  printed  abstract 
of  tbe  record.  In  addition  to  this  we  note 
that  tbe  brief  ftills  to  set  forth  any  "points 
and  autborltlea,"  as  required  by  section  3941, 
R.  S.  1909. 

In  Marble  Hill  v.  CaldweU,  189  Mo.  App. 
286,  176  S.  W.  294,  tbe  Springfield  Cburt  of 
Appeals,  after  citing  various  decisions  of  the 
Supreme  Court  and  other  appellate  courts 
of  tbe  state,  held  that  municipal  prosecutions 
are  not  to  be  classed  as  criminal  cases  so 
far  as  appellate  procedure  is  concerned.  On 
tbe  authority  of  that  case  the  appeal  is  dis- 
missed. 


WILS<Hf  T.  SCHAFF.     (N*.  VtQM.) 

(Kansas  CHty  Court  of  Appeals.    Missouri. 
Jan.  6,  1919.) 

1.  PUBAD^ITO     «S340S— STATEMEHT    OF    CaUBK 

or  AoiioM— Waivbb. 
Objection   to   petiti(Bi   on   ground '  that  no 
cause  of  4cti<m  was  stated  cannot  be  waived. 

2.  RCOEIVKKtl    «S»90  —  OBtieATIOHS  «r  IR- 

soLvmrr. 

A  receiver  stands  free  of  tbe  obligations  of 
his  insolvent  until  he  elects  to  inctar  them  and 
has  reasonable  time  in  wUdi  to  make  dection. 

3.  RxcEivxBS   «=»183— OBX.IOATI0NS   or   In- 
solvbwt^EJlkctiow  to  Incub— Pueadiwo. 

In  action  against  receiver  for  specific  per- 
formance of  contract  of  the  insolvent,  an  allega- 
tion in  complaint  that  defendant,  having  become 
receiver,  had  duty  to  carry  out  insolvent's  con- 
tract, was  insufficient  allegation  •  of  receiver's 
electioB  to  incur  obligation  of  sndi  contract 

4.  Wrr-mcBses   «=»154— TEsmcowr  or  Trans- 
action WITH  Dbcbasbd. 

In  action  on  contract  entered  into  by  plain.< 
tiff  and  an  attorney  on  behalf  «f  rallread,  plain- 
tUFs  testimony  as  to  making  o<  contract  with 
such  attorney  was  inadmissible,  wbere  attorney 
had  died  prior  to  conunencement  of  action;  he 
being  the  ag«it  of  the  corporation,  and  his  death 
disqualifying  tbe  surviving  party. 

Appeal    from    CSrcuit    C^urt,    Calloway 
County;  D.  H.  Harris,  Judge. 
"Not  to  be  officially  pubUshed." 

Action  by  Robert  Wilson  against  Gharies 
B.  Scbaff.  Judgment  for  plalntifr,  and  de- 
fendant   appeals.     Reversed. 

J.  W.  Jamison,  of  St.  Loula,  and  D.  W. 
Herring,  of  Fulton,  for  appellant 

J.  R.  Baker  and  N.  T.  Cave,  both  of  Ful- 
Um,  for  respondent 

ELLISON,  P.  J.  PlaintUTs  action  was 
Instituted  by  filing  a  bill  in  equity  for  spe- 
dflc  imformance.  He  prevailed  in  tbe  trial 
court 

It  appears  that  plalntilC  owned  several 
small  lots  in  a  village  near  the  Missouri 
river  in  Calloway  county,  and  that  he  was 
engaged  in  operating  a  sawmUl  thereon,  and 
that  he  obtained  logs  by  a  chute  connecting 
the  river  vrlth  his  mill  ground  through 
which  logs  were  floated.  PlalntifTs  deceas- 
ed father,  whom  plaintiff  succeeded,  was 
orlgliially  Interested  in  tbe  matter  of  this 
controversy;  but  for  ,aU  practical  purposes 
tbe  case  may  be  treated  as  plaintiff  has 
treated  it,  as  though  it  concerned  blm  alone. 

It  is  alleged  in  plaintiff's  petition  the  Mis- 
souri, Kansas  &  Eastern  Railroad  was  sur- 
veyed and  laid  off  across  plaintiff's  lots, 
and  a  right  of  way  by  proper  proceeding  In 
a  pr(q)er  court  in  the  year  1893,  was  duly 
condemned  across  such  lots,  wherein  plain- 
tiff was  adjudged  to  recover  for  the  right 


^s»For  other  cases  see  aam*  topio  and  KSY-NUMBBR  In  all  Key-Nnmbered  Dlge«U  and  ladazw 
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of  way  the  stim  of  $110,  and  the  title  to  the 
right  of  way  was  divested  fr<»n  plaintifl 
and  the  railway  company  invested  there- 
with. It  Is  then  alleged  that,  after  such 
Jndgment  was  rendered,  It  was  agreed  be- 
tween plaintiff  and  the  railway  company 
that  plaintiff  would  satisfy  each  judgment 
for  $110  and  not  collect  the  same  if  the 
company  woald  "lay  and  maintain  a  side 
track  or  spnr  properly  and  sufficiently  con- 
nected with  its  main  line  of  railroad  for 
the  use  of  the  business  engaged  in  by  plain- 
tiff." It  is  then  alleged  that  the  switch 
was  constructed  as  agreed  and  was  main- 
tained until  July,  1917. 

It  is  also  alleged  that  another  railway 
Imown  as  the  Missouri,  Kansas  &  Texas 
Bailway  purchased  the  Missouri,  Kansas  & 
Eastern  Railway  and  assumed  all  obliga- 
tions of  the  latter,  and  that  it  thereby  be- 
,came  Its  duty  to  carry  out  such  obligations; 
that  said  Missouri,  Kansas  te  Texas  Bail- 
way  removed  said  switch  and  has  failed 
to  restore  the  same  on  plaintiff's  demand; 
that  afterwards  this  defendant  was  duly 
appointed  by  the  federal  court  as  receiver 
of  the  last-mentioned  railroad;  and- tliat  it 
"is  now  the  duty  of  this  defendant  Charles 
E.  Schaff,  as  its  receiver,  to  fully,  faith- 
fully, and  fairly  carry  out  the  obligations 
assumed  by  the  Missouri,  Kansas  &  E^astem 
Railway."  The  prayer  of  the  petition  is 
that  defendant  as  such  receiver  be  compell- 
ed to  restore  such  switch  connection,  or 
pay  to  plaintifl  the  sum  of  $1,000  as  dam- 
ages. 

[1,2]  Defendant  Insists  that  no  cause; of 
action  Is  stated  in  the  petition,  and  that  in 
consequence  the  Judgment  should  be  revers- 
ed. That  is  an  objection  which  cannot  be 
waived.  Chandler  v.  Railroad,  251  Mo.  592, 
599,  158  S.  W.  35.  The  particular  objection 
to  the  petition  Is  that  It  is  not  alleged  there- 
in that  the  defendant  receiver  had  adopted 
the  contract  above  referred  to  and  upon 
which  the  action  Is  founded.  We  think  the 
ipoint  Is  well  made.  The  law  seems  well  set- 
tled that  a  receiver  stands  free  of  the  ob- 
ligations of  his  Insolvent,  until  he  elects  to 
Incur  them,  and  that  he  should  have  a  rea- 
sonable time  to  make  his  election.  High  on 
Receivers  (4th  Ed.)  i  273;  United  States 
Trust  Co.  V.  Wabash  Railroad  Co.,  150  tJ. 
S.  287,  14  Sup.  Ct.  86,  37  L.  JJd.  1086;  Quin- 
cy,  M.  &  P.  R.  R.  ▼.  Humphreys,  145  tJ. 
S.  82,  12  Sup.  Ct  787,  36  L.  Ed.  632;  Bell 
V.  American  Protective  Leagne,  163  Mass. 
558,  40  N.  E.  863,  47  Am.  St.  Rep.  481; 
Stoepel  V.  Union  Trust  Co.,  121  Mich.  281, 
80  N.  W.  13;  Nelson  v.  Kalkhoff,  60  Minn. 
305,  ffi  N.  W.  335;  Stokes  v.  Hoffman  House, 


167  N.  Y.  554,  m  N.  BL  687,  63  I<.  R.  A.  870; 
Klein  V.  Gavenesch,  64  N.  J.  Eq.  60,  53  Atl. 
196L 

[3]  In  avoidance  of  tliis  rule,  plaintiff  con- 
tends that  def«idant  has,  in  fact,  adopted 
the  contract.  It  is  not  so  alleged.  The  al- 
legation Is  merely  that,  by  reascm  of  defend- 
ant becoming  receiver  of  the  Missouri,  Kan- 
sas &  Texas  Railway,  it  became  his  duty 
to  carry  out  the  contract  made  with  the 
Missouri,  Kansas  &  Eastern  Railway.  It 
however.  Is  <nade  dear  by  plaintiff's  brief 
that  he  considers  he  gave  the  right  of  way 
to  the  Missouri,  Kansas  &  Eastern  RaUway 
Company,  in  consideration  of  tbe  construc- 
tion and  maintenance  of  the  switch,  and 
that  as  the  defendant  receiver  has  oontln- 
ued  to  nse  the  right  of  way,  it  is  tantamonot 
to  adopting  the  contract  whereby  the  rig^t 
of  way  was  secured.  The  petition  does  not 
bear  ont  that  view.  It  is  alleged  that  the 
right  of  way  was  condemned  and  title  vested 
in  the  railway  company  and  plaintiff  was  al- 
lowed $110  damages.  He  then  afterwards 
gave  that  money  to  the  railway  company  in 
consideration  that  it  would  build  and  main- 
tain the  switch.  Obtaining  the  right  of  way 
was  had  by  regular  condemnation  proceed- 
ing and  had  no  connection  with  Qie  agree- 
ment to  build  the  switch. 

[4]  There  is  another  objection  which  we 
think  is  fatal  to  the  Judgment  without  re- 
gard to  the  failure  to  state  a  cause  of  ac- 
tion, viz.,  a  failure  to  prove  a  cause  of  ac- 
tion. The  proof  of  the  contract  was  had  by 
plaintiff's  testimony  stating  its  terms,  and 
that  it  was  made  with  C.  E.  Peers,  who  wa? 
at  that  time  one  of  the  counsel  for  the 
Missouri,  Kansas  &  Eastern  Railway  Com- 
pany. -But  Peers  died  before  this  action 
was  Instituted.  He  was  the  agent  of  the 
corporation,  and  his  death  disqualified  the 
surviving  party.  Leaves  v.  Railroad,  266 
Mo.  161,  181  S.  W.  7,  Ia  R,  A.  1916D,  810. 
Ann.  Cas.  1918B,  97;  Brunk  v.  Met  Street 
Ry.,  198  Mo.  App.  243,  200  S.  W.  443. 

In  avoidance  of  the  error  In  admitting 
this  improper  testimony,  plaintiff  says  that, 
excluding  it  there  was  left  sufficient  evi- 
dence to  prove  the  contract.  We  think  there 
was  not  All  other  evidence  whldi  bore  on 
the  alleged  contract  tended  to  show  none 
was  made.  The  evidence,  as  a  whole,  tend- 
ed to  show  that  the  Wilsons  refused  to 
agree  to  a  proposition  for  a  contract  and 
proceeded  to  condemn  the  lands  as  above 
shown.  There  were  other  objections  wblch. 
In  view  of  our  conclusion,  need  not  be  no- 
ticed. 

The  Judgment  Is  reversed. 

All  concur. 
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oasmrnkTAjj  ins.  go.  ▼.  bubks. 

(No.  18078.) 

fKansaa  (Sts  Court  of  Appeala,    Missouri. 
Jan.  6,  1919.) 

1.  IRBCKANOB     CsslSt   —   PBXUnjKS  —   POU- 

CT  BacoxiRO  Void. 

Under  policy  iniuring  cattle,  providing  that, 
if  tlie  assured  mortgage  the  property,  the  poli- 
cy gjtall  be  null  and  void,  if  insured  mortgaged 
cattle^  and  insurer  exercised  its  option  to  de- 
clare policy  void,  no  premium  accruing  after 
the  execution  of  the  mortgage  could  be  col- 
lected. 

2.  iRstmANOB  ®=>187(1) — Pkbiutth  Note. 

Where  premium  note  and  policy  of  insur- 
ance upon  stock  and  other  property  each  refer- 
red to  the  other,  they  should  be  construed  as 
though  one  paper. 

3.  InsirRANCx  .  «=»181— BioHT  TO  Pbkihux. 

Ckmdition  of. policy.  aToiding  liability  If 
property  was  mortgaged,  being  for  benefit  of 
insurer,  could  be  waived  by  it,  and  if,  after 
mortgage,  it  did  so,  the  policy  continued  in 
force,  and  the  insurer  could  recover  the  pre- 
miom. 

Appeal  from  Gircnlt  Ooort,  Boone  County : 
D.  H.  Harris,  Judge. 

"Not  to  be  offldally  pubUshed." 

Action  by  the  Continental  Insurance  Com- 
pany against  S.  J.  Burks.  Judgment  for  de- 
fendant, and  plaintUC  aK>eal8.  Beversed  and 
remanded,  with  directions. 

Russell  B.  Holloway,  of  Colombia,  for  ap- 
peMant. 

D.  W.  B.  Kurtz,  Jr.,  and  E.  O.  Anderson, 
both  of  Columbia,  for  respondent 

ELJJSON,  P.  J.  Defendant  took  out  a 
policy  of  insurance  with  plaintiff,  the  premi- 
um being  $9S,  of  which  defendant  paid  $19 
In  cash  and  gave  his  note  for  $76,  payable  in 
fonr  installments  of  $10  each.  This  action  is 
based  on  that  note.  The  Judgment  In  the 
trial  court  was  for  the  defendant. 

Hie  action  was  begun  before  a  justloe  of 
tbe  peace.  There  were  no  pleadings,  save  the 
note  Itself,  filed  with  the  justice,  reading  as 
follows: 

"For  value  reoeived  in  policy  No. ,  dat- 
ed the  7lli  day  of  March,  1916,  issued  by  the 
Continental  Insurance  Company  of  New  Tork, 
I  promise  to  pay  to  said  company  or  order  at 
their  office  in  Chicago  or  New  Xork,  with  ex- 
penses of  collection  and  attorney's  fee,  and 
without  relief  from  valuation  or  appraisement 
laws,  seventy-six  ($76)  dollars,  in  installment* 
as  follows:  Nineteen  dollars  and  no  cents  upon 
the  first  day  of  March,  1917,  and  nineteen  dol- 
lars and  no  cents  upon  the  first  day  of  March, 
1918,  and  nineteen  dollars  and  no  cents  upon 
the  first  day  of  March,  1919,  and  nineteen  dol- 
lars and  no  cents,  upon  the  first  day  of  March, 
1920,  without  interest. 

"And  it  is  hereby  agreed  that,  in  case  of  non- 


payment of  any  one  of 'the  inataUmmtf  hereto 
named  at  maturity,  this  company  shall  not  be 
liable  for  loss  during  such  default,  and  the 
policy  for  which  this  note  was  given  shall  lapse 
until  payment  is  made  to  this  company  in  New 
York  or  its  Western  Department  at  Chicago!, 
and  in  the  event  of  such  nonpayment  the  whole 
amount  of  installments  remaining  unpaid  on 
said  policy  may  be  declared  earned,  due,  and 
payable,  and  may  be  collected  by  law.  The  said 
policy  may  be  cancelled  at  any  time  by  com- 
pliance with  its  provisions.  It  is  hereby  under- 
stood and  agreed  tliat  this  note  is  not  trans- 
ferable." 

Tbe  total  sum  of  Insurance  was  $1,900, 
divided  on  eight  distinct  classes  of  personal 
property,  with  8q>ara^  amount  on  each.  The 
class  here  Involved  is  cattle,  insured  In  the 
sum  of  $450.  The  iwlicy  contained  a  provi- 
sion that,  if  the  assured  mortgaged  tbe  prot>- 
erty,  including  the  cattle,  the  policy  "shall 
be  null  and  void,"  and  it  will  be  noticed  that 
the  note  provides  that,  if  installments  are  not 
paid  when  due,  the  policy  did  not  become 
void,  but  the  whole  note  became  due,  and  lia- 
bility for  instutince  ceased  or  lapsed  nntU 
payment  was  made. 

Plaintiff,  in  the  first  instance,  merely  stood 
00  tbe  terms  of  the  note,  and  It  is  the  defend- 
ant who  seeks  to  avail  himself  of  the  terms 
of  the  policy,  whereby  It  became  void  if  be 
mortgaged  tbe  cattle.  He  takes  tbe  position 
that  since  the  mortgage  became  void,  and 
gave  Idm  no  further  insurance,  and  since  bis 
cash  payment  on  tbe  premlxun  more  than  oov- 
erei.  the  premium  for  Insurance  as  long  i^ 
tbe  policy  remained  valid,  there  could  be  no 
liaUlity  on  tbe  note. 

[1]  If  it  could  be  said  that  the  entire  writ- 
ing (note  and  policy)  between  tbe .  parties 
dladosed  that  it  was  an  absolute  agreement 
that  a  mortgage  of  the  cattle  at  the  option 
of  the  company  made  the  mortgage  void, 
which  option  it  exercised,  then,  under  the  de- 
cision in  Pennsylvania  Ins.  Cio.  v.  Oeraldin, 
81  Mo.  80,  it  could  be  said  that,  as  there  was 
an  absolute  and  final  cessation  of  Insurance 
at  the  execution  of  the  mortga^,  no  premium 
could  be  collected  accruing  after  that  time. 

[2,  8}  But  that  was  not  the  agreement  Tbe 
note  and  the  policy  each  refer  to  the  other, 
and  in  effect  should  be  construed  as  though 
one  i>aper.  Tbe  provision  in  the  policy  that  a 
mortgage  of  the  cattle  would  annul  the  policy 
was  a  provision  for  the  benefit  of  tbe  compa- 
ny, ttie  benefit  of  which  It  is  not  compelled 
to  accept  It  did  not  accept,  and  it  now  seeks 
to  recover  the  whole  premium  for  tbe  full 
term,  only  claiming  tbe  privilege  given  by  the 
note  of  declaring  all  installments  due  on  de- 
fault of  one  of  them.  Plaintiff  having  thus 
elected  to  stand  on  tbe  note  and  collect  tbe 
whole  premium,  tbe  policy  is  not  void,  but 
liability  on  it,  in  case  of  loss,  only  stands  sus- 
pended as  long  as  defendant  is  in  default; 
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■o  tttat  U  judgment  be  rendered  against  de- 
fendant in  this  action,  and  lie  pays  it,  tkis 
policy  will  continne  as  a  live  contract  to  tlie 
end  of  the  original  period.  American  Ins. 
Co.  F.  Klink,  65  Mo.  78. 

Ck>nslderlng  the  case  from  an  additional 
view,  it  would  be  quite  unreasonable  to  say 
that  defendant,  by  himself  violating  the 
terms  of  the  policy  in  mortgaging  the  cattle, 
coQld  profit  In  his  own  wrong.  It  is  common 
knowledge  that  one  may  obtain  a  cbeapw 
rate  of  premium  fbr  a  long  term  of  insurance 
than  a  short  ona  So,  If  we  were  to  allow  de- 
fendant's defense  to  be  sound.  It  would  enable 
an  assured  to  get  a  cheap  rate  for  a  long  term, 
and  then  shortly  end  the  term  by  some  vio- 
lation of  the  policy,  and  then  claim  that  the 
Jong  term  rate  should  be  aijplied  to  the  short 
time  he  allowed  the  policy  to  run.  Home  Ins. 
Co.  v.  HamUton,  143  Mo.  App.  237, 128  S.  W. 
273;  Continental  Ins.  Co.  v.  Phlpps,  190  8. 
W.  994. 

The  foregoing  observations  lead  to  the  con- 
clusion that  the  Judgment  should  be  reversed, 
and  the  cause  remanded,  with  directions  that 
Judgment  be  entered  for  plaintiflt.   All  concur. 


OGLB  V.  W.  M.  SUTHERLAND  BUILDING 
&  CONTRACTING  CO.  et  aL    (No.  15837.) 

(St.  Louis  Court  of  Appeals.    MiawarL     Jan. 
7,  1919.    Rehearing  Denied  Jan.  22,  19190 

1.  Apical  and  STbbor    *=»1022(2)— Rbvikw— 
FiNDiitos  or  RErEBEE. 

The  findiogs  of  fact  of  the  referee,  approved 
by  the  trial  court,  are  condusive  on  appeal,  if 
supported  by  substantial  evidence. 

2.  Mechanics'    Liens   €=>281(S>— Lien   Ao- 
cocNT— FiriNO — Evidence. 

In  an  action  by  a  subcontractor  for  a  gen- 
eral judgment  against  the  contractor  and  to 
enforce  a  mechanic's  lien  on  the  building,  evi- 
dence held  to  show  that  the  work  was  done  as  a 
continuous  job,  and  that  the  lien  account  was 
filed  in  time. 

3.  Tendeb      *=»17  —  Acceptancb  —  What 

CONSTITDTEB. 

Where  defendant  tendered  and  deposited  in 
court  a  sum  of  money  and  costs,  and  it  was  re- 
fused by  plaintiff's  counsel,  acceptance  by  plain- 
tiff's counsel  from  the  derk  of  the  amount  of 
the  filing  fee  he  bad  paid  held,  under  the  cir- 
cumstances, not  a  partial  acceptance  of  the 
tender,  which  would  restrict  plaintiff's  recovery 
to  the  amount  of  such  tendei 

Appeal  from  St  Louis  Circuit  C!ourt;   Leo 
S.  Rassieur,  Judge. 
"Not  to  be  otOcially  published." 

Action  by  William  T.  Ogle  against  the  W. 
M.  Sutherland  Building  ft  Contracting  Com- 
pany and  another.  From  a  Judgment  for 
plaintiff,  defendants  appeaL    Affirmed. 


Dout^s  W.  Robert,  of  St  Louis,  for  ap- 
pellants. 

Chas.  J.  McCauley  and  Harry  H.  Haeos- 
sler,  of  St.  Louis,  for  respondent 

ALLEN,  J.  Tills  la  an  action  by  a  sab- 
contractor  to  recover  a  general  Judgment 
against  the  defendant  W.  M.  Satberland 
Building  ft  Contracting  Company,  the  con- 
tractor for  the  erection  of  a  bnllAng  upoo 
real  estate  In  the  dty  of  Sf .  Louia  belonging 
to  the  defendant  Waterman  Improvement 
Company,  and  for  the  enforcement  of  a  me- 
chanic's Uen  against  the  said  property  of  the 
last  named  defendant  The  cause  was  re- 
ferred to  a  referee,  W.  S.  Campbell,  Esq.. 
to  try  all  the  issues.  In  due  time  t2ie  ref- 
eree filed  his  report,  finding  that  plaintiff 
was  entitled  to  recover  against  the  defendant 
contractor  the  sum  of  $1,212.11,  with  inter- 
est totaUng  $1,496.92,  and  that  the  defend- 
ant contractor  was  entitled  to  recover 
against  plaintiff  the  sum  of  $34,  with  In- 
terest a  total  of  $44.54,  upon  a  counterclaim 
interposed  by  said  defendant,  recommendlDg 
Judgment  accordingly.  Upon  exceptions  to 
the  referee's  report  the  trial  court  disallowed 
an  item  of  $95.26  allowed  by  the  referee, 
overruling  othdr  exceptions  to  the  report  and 
entered  Judgment  against  the  defendant  con- 
tractor for  $1,454.99,  and  special  Judgment 
against  the  property  of  defendant  owner,  es- 
tablishing a  lien  thereon  f6r  said  amount 
From  this  Judgment  the  defeidants  prose- 
cute the  appeal  before  us. 

The  evidence  discloses  that  in  the  latter 
part  of  the  year  1909  the  defendant  Water- 
man Improvement  Company,  being  the  own- 
er of  certain  lots  of  ground  on  Union  avenue 
In  the  city  of  St  Louis,  contracted  with  the 
defendant  Sutherland  Building  &  Contracting 
Company  for  the  erection  of  a  small  apart- 
ment building  on  said  lots,  and  that  tbe  lat- 
ter company  requested  plaintiff  to  present  a 
bid  for  doing  the  work  of  excavating  for  the 
cdlar  or  basement  thereof.  It  appears  that 
plaintiff  submitted  a  bid  for  doing  this  work, 
but  that  before  the  same  was  accepted  by 
the  defendant  contractor  the  owner  abandon- 
ed the  Idea  of  erecting  the  small  apartment 
house  and  decided  to  erect  In  lieu  thereof, 
a  larger  structure  of  the  same  general  char- 
acter. Later  the  plaintiff  was  instructed  by 
the  defendant  contractor  to  proceed  with  the 
excavation  for  the  larger  building,  and  he 
did  so;  and  it  appears  that  while  plaintiff 
was  engaged  in  doing  this  work  the  defend- 
ant contractor  requested  him  to  present  a 
bid  for  the  digging  of  certain  trenches  neces- 
sary to  the  erection  of  the  building,  and  that 
upon  making  such  bid  the  irialntUf  was  like- 
wise directed  to  proceed  with  that  wwIl. 
Plaintiff  performed  all  of  the  excavating 
work  for  the  cellar  and  trenches,  and  cer- 
tain extra  work  in  connection  therevFlth,  and 
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daring  tbe  progress  thereof  was  paid  the 
Bum  of  $3>03&  Plaintiff  claimed  that  a  bal- 
ance of  $1,622.96  was  due  him,  and  in  doe 
time  filed  his  mechanic's  lien  account,  won 
which,  in  due  season,  plalntiS  Instituted  this 
action  which  proceeds  as  In  quantum  meruit. 

[1]  I.  It  is  nnnecessary  to  make  further 
reference  to  the  evidence  pertaining  to  the 
merits  of  the  case.  Appellants  concede  that 
the  flndlngH  of  ttie  referee  are  concluglTe 
upon  us,  if  supported  by  substantial  evi- 
dence. See  8t  Louis,  etc.,  v.  Parker-Wash- 
ington Co.  et  aL,  271  Ma  229^  196  S.  W.  767 ; 
Coombs  V.  Lumber  Ck).,  197  S.  W.  342 ;  John- 
Btoa  T.  Star  Bucket  Co.,  202  S.'  W.  1143 ;  Rol- 
o8on  T.  Biggs,  203  S.  W.  973.  And  as  to  the 
merits  the  ooij  questions  raised  mar  be 
briefiy  diqiKMed  of.  , 

[2]  It  is  said  by  appellants  that  tbe  evi- 
dence shows  that  the  work  was  done  under 
two  distinct  contracts,  the  items  of  which 
are  commingled  in  the  account ;  that  the  lien 
was  filed  more  than  four  months  after  the 
excavation  of  the  cellar  was  completed ;  and 
that  plaintiff  did  not  fully  perform  his  un- 
dertaking, in  that  he  did  not  complete  the 
work.  But  we  perceive  no  merit  in  these 
suggestions.  It  quite  clearly  appears  that  the 
excavation  for  the  cellar,  the  trench  work, 
and  the  other  work  done  in  connection  there- 
with, including  the  dl]^ng  of  pier  holes,  ele- 
vator pit,  etc.,  was  done  as -one  continuous 
job  of  work,  plaintiff  working  at  the  direc- 
tion and  under  the  superv4sion  of  the  de- 
fendant contractor,  and  that  the  lien  account 
was  filed  In  time.  There  is  positive  testi- 
mony that  plaintiff  fully  completed  all  of 
the  work;  and,  as  said,  tlie  action  proceeds 
in  quantum  meruit,  for  the  reasonable  value 
of  the  work,  after  giving  credit  for  pay- 
ments made  to  plaintiff,  and  tbe  evidence 
fully  sustains  the  findings  of  the  referee  ap- 
proved by  the  drcnit  court 

[3]  II.  However,  the  chief  insistence  of 
defendants,  appellants  here,  is  that  the  court 
erred  In  refusing,  on  their  motion,  to  enter 
jadg:meDt  for  plaintiff  for  the  amount  of  a 
tender  made  by  the  defendant  contractor  in 
its  answer  and  deposited  in  court;  defend- 
ants contending  that  this  tender  was  accept- 
ed by  plaintiff  b^  and  through  tbe  act  of 
plaintiff's  counsel  in  accepting  from  a  cash- 
ier In  the  oflice  of  the  circuit  clerk  the  sum 
of  $3,  the  amount  of  the  filing  fee  paid  by 
plaintiff  at  the  instltut4ou  of  the  suit.  In 
order  to  make  the  matter  clear,  it  wlU  be 
necessary  to  state  the  pertinent  facts  touch- 
ing the  same  as  shown  by  the  record  be- 
fore us: 

The  original  petition  herein  was  filed  on 
September  1,  1910.  On  October  6,  1910,  the 
defendant  contractor  filed  its  answer,  one 
paragraph  of  which  is  as  follows: 

"That  by  reason  of  the  premises  there  was 
due  the  plaintiff  from  the  defendant  under  said 
agreements  tbe  sum  of  $3,601.99 :   that  this  de- 
207  S.W.-64 


fendant  paid  to  the  plaintifl  the  sum  of  $8,038, 
and  paid  to  other  parties  at  the  direction  of  the 
plaintiff  $14.70;  that  this  defendant  is  entitled 
to  a  set-off  of  $9.25,  and  upon  its  two  counter- 
claims to  a  credit  of  tbe  sum  of  $24.75,  leav- 
ing a  balance  now  due  from  this  defendant  to 
plaintiff  of  the  sam  of  $418.29,  which  sum  this 
defendant  now  brings  into  court  and  tenders 
to  plaintiff,  with  $11.16  interest  to  date,  to- 
gether with  the  sum  of  $19.85  costs  accrued  to 
date,  in  full  satisfaction  of  plaintiff's  claim, 
whidi  said  sums  are  to  remain  in  court,  to  be 
paid  to  plalntiS  whenever  he  will  accept  the 
same." 

And  the  record  redtes  that  on  October  7, 
1910: 

"The  defendant  Sutherland  Company  duly 
tendered  and  paid  into  court  said  sum  of  $429.- 
45  and  $19.35  costs." 

It  appears  that  thereafter  the  $19.35.  ten- 
dered in  the  answer  of  defendant  contractor 
an(}  paid  into  court  by  said  defendant  as 
being  the  amount  of  costs  then  accrued,  and 
which,  together  with  a  further  sum  so  ten- 
dered and  paid  into  court,  was  In  the  hands 
of  the  clerk,  and  was  by  the  clerk  ap- 
plied to  the  payment  of  costs  accrued  In 
the  case;  and  on  December  30,  1910,  the 
clerk  paid  to  plaintiff's  counsel  the  amount 
of  the  filing  fee  mentioned  above.  There- 
after, on  January  24,  1911,  the  cause  was 
dismissed  for  failure  of  the  plaintiff  to 
prosecute  the  suit;  and  on  the  same  day 
defendaht  made  application  "for  leave  to 
withdraw  the  $429.46  previously  tendered 
Into  court,"  and  the  clerk  was  ordered  to 
refund  said  sum  to  defendant  Thereafter 
the  two  last-mentioned  orders  were  set  aside, 
and  the  cause  was  reinstated,  upon  plaintiff 
paying  the  costs  thm  accrued,  including  tbe 
amount  of  the  filing  fee  in  question. 

On  February  6,  1911,  the  defendant  filed 
its  motion,  praying  the  court  to  enter  Judg- 
ment for  plaintiff  for  the  sum  of  $429.49i,  tbe 
amount  tendered  plaintiff  and  paid  into 
court  (exclusive  of  costs),  defendant  to  recov- 
er costs.  At  the  hearing  upon  this  motion 
It  appeared  that  "some  time  after  October 
7,  1910"  Mr.  McCauley,  counsel  for  plaintiff, 
received  notice  from  the  clerk's  office  that 
certain  fees  were  there  payable  to  him,  and 
that  when  plalntlfTs  counsel  Appeared  at  the 
derk's  office  he  was  informed  by  the  "cash- 
ier" that  one  of  these  fees  was  the  filing  * 
fee  In  the  case  at  bar,  and  that  thereupon 
plaintiff's  counsel  refused  to  accept  it  The 
testimony  adduced  shows  that  the  cashier 
stated  that,  if  plaintiff's  counsel  would  not 
accept  the  fee,  It  would  eventually  be  paid  to 
the  city  treasurer.  It  further  appears  that 
thereafter,  on  or  about  December  30,  1910, 
a  farther  conversation  was  had  between 
plaintiff's  counsel  and  the  cashier  in  the 
clerk's  office.  Plaintiff's  coansel  testified 
that  upon  the  last-mentioned  occaslou  the 
cashier  again  requested  him  to  take  the  $3, 
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assuring  Um  Out  it  would  not  In  any  way 
affect  the  tender  In  the  case,  and  stating  that 
If  counsel  did  not  do  so  It  would  necessitate 
the  making  of  several  entries  in  tlie  clerk's 
books,  and  that  the  witness  then  accepted 
tbe  mcmey,  as  an  accommodation  to  the  cash- 
ier, stating  that  he  would  do  so  "with  tbe 
understanding  that  it  is  no  part  of 'the  fees 
in  this  case,  or  that  it  wUl  not  affect  this 
case  in  any  way,  or  the  tender  made  in  this 
case."  Plaintift's  counsel  at  the  time  signed 
a  receipt.  In  a  book  kept  in  the  clerk's  office, 
wherein  appeared  the  number  and  style  of 
the  case  and  the  amount  received  by  him. 

The  testimony  of  the  cashier  corroborates, 
in  substance,  that  of  plaintiff's  counsel,  with 
the  exception  that  this  witness  stated  that 
be  could  not  recall  having  made  tbe  state- 
ment in  regard  to  the  necessity  of  making 
several  entries  in  the  books  if  counsel  re- 
fused the  fee.  He  stated  that  It  was  bis 
recollection  that  plaintiff's  counsel  "request- 
ed that  be  pass  the  matter  over  to  tbe  dext 
year" — "to  transfer  the  costs  to  the  next  six 
months" — and  that  the  witness  told  plain- 
tiff's counsel  that  this  could  not  be  done; 
that  unless  counsel  accepted  the  money  it 
would  be  necessary  to  pay  it  into  tbe  city 
treasury;  and  tbe  witness  further  testified 
that  plaintlfl's  counsel  stated  that  he  would 
accept  the  fee  as  an  accommodation  to  the 
witness,  with  the  "understanding"  aboTe 
mentioned. 

After  having  heard  the  evidence  adduced 
at  this  hearing,  the  court  overruled  defend- 
ants' motion.  Thereafter  plaintiff  filed  an 
amended  petition,  and  to  this  petition  de- 
fendant contractor  filed  its  answer,  a  por- 
tion of  which  is  as  follows: 

"l%at  upon  the  filing  of  the  original  petition 
this  defendant  filed  its  answer  herein,  and,  be- 
cause the  plaintiff  made  no  claim  for  excavating 
in  the  porch  piers  below  the  8-foot  level,  it 
tendered  into  court  the  sum  of  $418.29,  with 
interest  to  date  of  said  answer,  amounting  to 
$11.16,  together  with  all  costs  which  had  accru- 
ed to  date ;  but  now,  by  reason  of  the  plaintiff's 
filing  an  amended  petition,  which  includes  said 
excavation  in  pier  holes  below  tbe  8-foot  level, 
this  defendant  now  brings  into  court,  in  addi- 
tion to  said  sum  of  1418.20,  with  interest,  whidi 
still  remains  in  court  as  a  tender  to  plaintiff, 
the  additional  «am  of  $50.20  for  excavating 
said  pier  holes  below  the  8-foot  level,  together 
with  $2.65  interest  on  said  sum  from  April  25, 
1910,  to  date,  which  said  sums  of  $418.29,  to- 
gether with  $11.16  interest,  and  said  $50.20, 
together  with  $2.55  interest,  amounting  to 
$482.20,  this  defendant  now  tenders,  with  said 
sum  of  $19.86  costs,  to  the  plaintiff,  in  full 
satisfaction  of  plaintiff's  claim,  which  said  sums 
are  to  remain  in  court,  to  be  paid  to  the  plain- 
tiff whenever  he  will  accept  the  same." 

And  tbe  record  further  shows  tbat  on 
March  2,  1911,  defendant  contractor  tender- 
ed and  paid  into  court  tbe  snm  of  $52.75. 
Thereafter  a  second  amended  petition  was 
filed,  to  which  the  answers  of  tbe  defendants 


then  on  file  were  refiled,  and  witb  the  issues 
thus  Joined  tbe  cause  was,  on  defendants' 
motion,  referred  to  a  referee,  as  stated 
above. 

Appellants'  learned  counsel  insists  that  the 
acceptance  of  tbe  amount  of  tbe  tOing  fee  by 
plaintiff's  counsel  constituted  an  acceptance 
of  a  part  of  the  tender,  and  tbat  "one  can- 
not accept  a  portion  of  a  tender  wKhont  be- 
ing bound  by  it  and  all  ot  the  conditions  at- 
tached to  the  tender."  ToacUng  tbe  matter 
many  authorities  are  dted  and  quoted  from 
in  the  brief  of  learned  counsel  for  amieUants, 
but  we  deem  It  unnecessary  to  discuss  them. 
As  to  the  doctrine  of  these  cases  there  is  no 
dispute,  but  we  deem  them  wholly  inapplica- 
ble b»e.  It  is  quite  true  that  no  portion  of 
the  entire  tender  made  by  the  answer,  and 
deposited  with  the  clerk  as  a  tender,  should 
have  been  utilized  to  apply  upon  tbe  costs 
then  accrued  in  the  case.  The  tender,  whidi 
Included  the  amount  asserted  by  the  defend- 
ant contractor  to  be  due,  with  Interest  there- 
on, and  with  sufficient  to  cover  the  costs  then 
accrued,  constituted,  as  a  whole,  a  fund  to  be 
held  as  a  special  deposit  by  the  clerk,  subject 
to  the  court's  orders. 

We  observe  that  the  circuit  court,  in  a 
memorandum  handed  down  in  passing  upon 
the  motion,  found  that  defendant  had  ten- 
dered only  $429.45,  and  had  paid  the  costs, 
amounting  to  $19.35.  We  are  unable  to  take 
this  view  of  the  matter,  from  the  facts  dis- 
closed by  the  record,  though  it  is  true,  as 
Stated  by  tbe  court  in  its  memorandum,  that 
when  defendant,  on  January  24,  1811,  made 
application  for  leave  to  withdraw  Its  tender. 
It  treated  the  same  as  being  for  $429.45  only. 
But  this  phase  of  the  case  we  deem  Incon- 
sequential. We  are  of  the  opinion  that  by 
the  mere  acc^tance  of  this  filing  fee  by 
plaintiff's  counsel,  pressed  upon  him  by  the 
clerk.  It  cannot  be  said  that  plaintiff  accept- 
ed the  tender  of  the  defendant  contractor. 
It  is  certain  that  plaintiff  was  not  bound  by 
tbe  unauthorized  act  of  the  derk,  or  the 
clerk's  deputy,  in  applying  any  p<siJon  of 
the  tender  to  the  payment  of  costs  generally ; 
and,  whatever  the  clerk  did  in  this  respect, 
the  total  deposit  is  to  be  regarded,  in  con- 
templation of  law,  as  remaining  in  the 
clerk's  custody,  tbe  latter  being  liable  upon 
his  bond  or  otherwise  for  the  production 
thereof,  if  required  by  any  order  of  court 
Plaintiff  had  paid  the  filing  fee,  and  tbe  act 
of  the  clerk's  deputy  in  returning  tbe  same 
to  plaintiff's  counsel  did  not,  we  think.  In 
any  wise  affect  tbe  legal  status  of  the  de- 
posit then  in  court  as  a  tender.  Indeed,  it 
appears  that  counsel  tot  anpdlants  so  view- 
ed tbe  matter  wh«i,  after  tbe  filing  of  the 
amended  petition,  the  defendant  contractor 
filed  an  answer,  in  which  it  treated  the  orig- 
inal deposit  as  remaining  In  cooit  as  a  ten- 
der, and  tendered  the  further  snm  of  $52.75, 
and  d^?o8ited  said  sum  in  court;  and,  stand- 
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lac  upon  tl^  «iiBwer,  the  detntdaiit  MiitniO' 
tor  and  Its  codefendant  mortA  for  a  refer- 
ence and  proceeded  to  trial  before  the  ref- 
eree. Under  these  drcomstances  appellants 
ought  not  to  be  heard  to  say  that  they  are 
entitled  to  have  a  Jodgvant  entered  for  the 
amount  of  the  oxlginal  tender,  upon  the  the- 
ory advanced  by  their  connaeL 

It  fttUows  that  the  Judgment  tibonld  be 
affirmed;  and  It  la  so  ordered. 

REYNOLDS,  P.  X,  and  BDOKBR,  J.,  oon- 

cor. 


INDEPENBBNT  BREWERIES  GO.  ▼.  LA- 
VIN.     (No.  16306.) 

(St.  Lonia  Court  of  Appeal*.    Missouri.    Jan. 
7,  1919.) 

JumcBs  or  thx  Fsaob  «c>>88(1)  —  Attaoh- 
■MSwr—QtavKOB-^smaio*. 
The  mere  fact  that  defendant,  who  with  his 
family  resided  in  St.  Louis,  went  to  Chicago 
without  apprising  any  member  of  his  famUy 
of  his  intention,  and  remained  there  about  10 
days,  does  not  authorise,  in  an  action  begun 
in  justice  court,  attachment  on  the  ground  that 
he  had  absconded,  or  absented  himself  from 
his  usual  place  of  abode,  so  that  ordinary  pro- 
cess could  not  be  served  upon  him;  it  not 
appearing  that  an  ordinary  writ  of  summons 
could  not  have  been  served  on  defendant  by 
leaving  a  copy  at  his  usnal  place  of  abode  with 
a  member  of  Us  family  over  15. 

Ai^teal  from  St.  Louis  Qrcnlt  Court;  Kent 
K.  Koemer,  Judge. 

"Not  to  be  officially  pobllBhed." 

Action  by  the  Independent  Breweries  Com- 
pany against  Patrick  J.  Lavin,  begun  before 
a  Justice  of  the  peace  by  attachment  and  ap- 
pealed to  the  circuit  court.  On  defmdant's 
plea  In  abatement,  Judgment  was  entered  dis- 
solving the  attachment;  but  Judgment  went 
In  favor  of  plalntUT  on  the  merits,  and  plain- 
tiff appeals  from  that  part  of  the  Judgmoit 
dissolving  the  attachment    Affirmed. 

John  T.  Fitsslmmona,  of  St  Louis,  for  ap- 
pellant 

Fank  O.  O'Malley,  <MC  St  Louis,  for  respond- 
ent 

ALLEN,  J.  This  action  was  Instituted  by 
attaduneot  on  December  81,  1914,  before  a 
Justice  of  the  peace,  and,  on  plaintUTs  appeal, 
readied  the  dxcnlt  court  where  there  Was  a 
trial,  before  the  court  and  a  Jury,  first  upon  a 
plea  In  abatemoit  intoposed  by  defendant 
and  afterwards  upon  tbe  merits.  Upon  the 
trial  of  the  Issnes  raised  by  defendant's  plea 
In  abatement  tiie  court  peremptorily  directed 
a  verdict  for  defendant  and  upon  a  verdict 
xetumed  pnrsoant  to  sadi  instruction  Judg- 


ment was  entered  dissolving  the  tttaoiiment 
The  trial  upon  the  mttits  resulted  In  a  ver- 
dict and)  Judgment  for  plalntUC  From  the 
Judgment  In  tasot  of  defendant  on  the  plea  ^ 
In  abatement  the  plaintiff  prosecutes  this  ap- 
peal. 

The  attachment  affidavit  (an  amended  affi- 
davit) sets  up,  as  grounds  tor  attachment 
that  on  December  81, 1814,  the  defendant  con- 
cealed himself,  so  that  the  ordinary  process 
of  law  could  not  be  served  upon  him,  and  that 
he  had  absconded  or  absented  himself  from 
his  nsoal  place  of  abode  In  this  state,  so  that 
the  ordinary  process  of  law  could  not  be  serv- 
ed upon  him.  Other  alleged  grounds  of  at- 
tachment are  set  forth  In  the  affidavit  hut  as 
there  was  clearly  no  evidence  tending  to  sup- 
port them,  they  need  not  be  noticed. 

[1]  The  evidence  discloses  that  In  Decern-  . 
ber,  1914,  defendant  was  engaged  In  the  gro- 
cery and  salo<m  business  on  Highland  avenue 
In  the  dty  of  St  Louis,  and  that  he  was  in 
debt  to  the  extent  of  $6(X>  or  $flOO.  At  the 
tine  of  the  Institution  of  the  attachment  salt 
he  was  In  Chicago,  IlL,  having  gone  to  that 
dty  from  St.  Louis  on  December  26,  1914, 
without  apprising  any  member  of  his  family 
of  his  Intention  to  do  so.  It  appears  that 
prior  to  his  departure  he  had  been  drinking 
Intoidcante  somewhat  freely.  He  remained 
in  Chicago,  at  a  rooming  house,  until  Janu- 
ary 5,  1916,  at  whldi  time  he  returned  to  St 
Louis.  It  Is  unnecessary  to  state  In  detail 
the  evidence  relating  to  defendant's  trip  to 
(Chicago,  In  the  view  which  we  take  of  the 
case. 

At  the  time  in  question  defttdanf s  resi- 
dence, and  usual  place  of  abode,  was  on  Oar. 
field  avenue,  In  the  dty  of  St.  Louis,  where 
his  wife,  two  children,'  and  his  aged  mother 
lived  with  him.  For  aught  that  appears  In 
evidence,  at  the  time  of  the  issuance  and  serr- 
ice  of  the  writ  of  attodiment  and  prior  there- 
to, the  ordinary  process  Of  law,  to  wit  an  or- 
dinary writ  of  summons,  could  have  been 
served  upon  defendant  by  leaving  a  copy 
thereof  at  his  usual  place  of  abode  with  a 
member  of  his  family  over  16  years  of  age. 
Under  these  drcomstances  the  drcult  court 
did  not  err  in  peremptorily  directing  a  ver- 
dict for  the  defendant  See  Rosenthal  v. 
Wlndensohler,  115  Mo.  App.  287,  91  S.  W. 
432;  Louis  Obert  Brewing  Co.  v.  Keller,  173 
IMo.  Ak»-  410,  158  S.  W.  1067.  In  the  Rosen- 
thal case,  supra,  this  court  said: 

"Under  onr  statute  (section  3862,  B.  S.  1890), 
the  defendant  could  be  served,  in  cases  of  this 
nature  arising  before  a  justice  of  the  peace, 
'by  leaving  a  copy  of  said  summons  at  the  usual 
place  of  abode  of  the  defendant  with  some  per- 
son of  the  family  above  the  age  of  fifteen  years,' 
and  such  service  is  beyond  all  question  'ordi- 
nary process  of  law.'  Miller  v.  Tyler,  61  Mo. 
401;  Adams'  Adm'r  v.  Abematby,  37  Mo. 
196." 
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Since  It  apiteaTS  that  a  vrrlt  of  BnnmiOnB 
conld  have  been  served  npon  the  defendant, 
In  the  manner  indicated  above,  It  follows  that 
defendant  did  not  conceal  himself,  so  that  the 
ordinary  process  of  law  could  not  be  served 
upon  Mm,  and  that  he  had  not  absconded  or 
absented  himself  from  his  nsoal  place  of 
abode  In  this  state,  so  that  the  ordinary  pro- 
cess of  lavr  could  not  be  served  upon  him. 

It  follows  that  the  Judgment  should  be  af- 
firmed ;  and  It  la  so  ordered. 

RE}YNOU>S,  P.  J.,  and  BEOKBH,  J,  con- 
car. 


BBQnETTB  v.  PITTSBURGH  PLATB 
GLASS  CO.  et  al.    (No.  15272.) 

(St  Loula  Court  of  Appeals.  Misaouri.  Jan. 
7.  1»1».    Rehearing  Denied  Jan.  22,  1919.) 

1.  Musnat  iiRn  Skbvant  «=9l06(4)— Iimraica 
TO  Skrvawt— Duty  of  Mabtkr— Gonisol  o» 
Place  or  Work. 

Though  plaintifTs  employer  had  leased 
tracks  to  its  codefendant,  that  did  not  relieve 
the  employer  from  duty  to  keep  safe  the  place 
where  plaintiff,  who,  with  others,  was  repairing 
the  tracks,  was  required  to  work  at  the  time  of 
his  injury. 

2.  Masteb  akd  Sebtant  $=>107(2)— IitJXTBiEa 
TO  Servant  —  Dinr  of  Cabe  —  Place  of 
Work. 

Where  plaintiff,  in  obeying  the  command  of 
his  foreman  directing  the  work  of  repairing 
tracks,  was  required  to  place  himself  between 
the  track  on  which  he  was  working  and  a  cable 
used  to  haul  cars,  held,  that  it  was  the  duty  of 
the  foreman  to  keep  the  place  reascmably  safe 
while  plaintiff  was  required  to  occupy  it 

S.  BlASTEB  AND  Sebvart  «b>1S3— Iiotibibb  to 
Sebvant— Dkleoaiioii  of  Dvtt. 
Where  defendant,  though  it  had  leased 
tracks,  kept  the  same  in  repair,  and  plaintiff, 
one  of  its  employes,  engaged  in  repairing  the 
tracks,  was  required  to  stand  near  a  cable  used 
to  move  cars  on  the  tracks,  held,  that  defend- 
ant's foreman  was  not  entitled  to  wholly  rely  on 
the  employes  of  the  lessee  to  give  warning  when 
it  was  intended  to  move  the  cable. 

4.  MAsriXB  AND  Sebvant  «s»286(S1)  —  IRJ17- 
RIES  TO  Sbbvant-^ubt  Quxstion. 

In  action  by  a  track  repairer,  injured  when 
a  cable  used  to  move  cars  on  the  tracks  was  sud- 
denly tightened,  whether  the  foreman  exercised 
ordinary  care  in  respect  to  warnings,  etc^  K^d 
for  the  jury. 

5.  Pleading    «=>09  —  ADiiissions  —  What 

OoNsrmjTEs. 
Where  plaintiff  was  injured  while  repairing 
tracks  which  defendant  employer  had  leased  to 
another,  when  a  cable  used  to  move  cars  on 
the  tracks  was  suddenly  tightened,  an  allega- 
tion that  plainttiTs  foreman  was  not  warned 
held  not  an  admission  that  no  warning  was  giv- 


en by  the  leasee,  bat  merely  that  tibe  Coremaa 
received  or  heard  no  wamins. 

6.  Masteb  and  Sebvant  «=3289(37)— Injv- 
BiEs  TO  Sebvant  —  Contbxbtjtobt  Nbou- 
obnok 

Whether  plaintiff,  a  track  repairer,  was  neg- 
ligent in  pladng  WmseM,  in  obedimce  to  orders, 
in  a  position  where  he  was  likely  to  be,  and  ia 
fact  was,  injured  by  the  sudden  td^tening  of  a 
cable  used  to  move  can,  held  for  the  Jury. 

7.  Masixb  and  Sebvant  ♦=>270(1I9  —  In/u- 
BiKs  TO  Sebvant— BvxDENOE. 

In  an  action  by  a  track  repair^  injured, 
where  it  appeared  that  the  foreman  in  charge  of 
the  crew  did  not  warn  him  of  the  danger,  evi- 
dence of  a  previona  custom  to  warn  held  admis- 
sible. 

Appeal  from  St  liOiils  drcnit  Oourt; 
James  B.  Wlthrow,  Jud^e. 

Action  by  Rldiard  Bequette  against  the 
Pittsbnrgh  Plate  Glass  Company  and  anoth- 
er. From  a  judgment  ftH'  plaintiff,  defend- 
ant named  appeals.     Affirmed. 

Holland,  Rntledge  &  Lashly,  of  St.  IJonla, 
for  appellant 

Saflord  *  Marsalek,  ot  St  lioula^  for  x» 
vpoaAeat. 

ALLBN,  J.  This  Is  an  action  to  recover 
for  personal  Injuries  sustained  by  plaintiff 
while  in  the  employ  of  the  defendant  Pltts- 
borgh  Plate  Glass  Oompans,  as  Its  servant. 
The  suit  was  instituted  against  the  Pitta- 
burgh  Plate  Glass  Company  and  the  Univer- 
sal Band  Coqjpany,  both  corporatlwia ;  and 
the  trial  below  resulted  in  a  verdict  and 
judgment  against  both  defendants,  -from 
whldi  the  ^ttsborgh  Plate  Glass  Company 
alone  has  appealed. 

At  the  time  of  plaintiff's  injory,  to  wit, 
November  28,  1918,  the  appellant  owned  and 
operated  a  glass  plant  at  Crystal  City,  Moi, 
together  with  railroad  tradu  running  there- 
from for  a  distance  of  perhaps  a  mile  or  more 
to  a  point  on  the  bonk  of  the  Mississippi 
river,  at  which  place  ttiere  were  certain 
switches  and  side  tracks.  Long  prior  to 
plaintiffs  Injury  the  appelant  leased  the 
tracks  and  premises  at  and  near  the  river 
bank  to  the  Universal  .Sand  Gominny.  It 
appears  that  the  latter  company,  through  one 
Straight,  was  erecting  a  certain  "plant"  on 
the  bank  of  the  river  at  this  point  It  owncfi 
and  operated  a  sand-pnmping  apparatus  or 
station  at  the  river  bonk,  bat  it  seems,  was 
operating  it  during  the  erection  of  the  plant 
mentioned  only  for  tlie  pnriMMe  of  pomping 
and  delivering  a  few  carioads  of  aand  per 
week  to  appellant,  Pittsburgh  Plate  Glass 
Company. 

From  a  point  200  or  800  yards  from  tlM> 
riv^,  virhere  was  located  a  stationary  engine 
and  a  drum,  a  track  ran  down  a  allgbt  in- 
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dine  toward  tb»  ilv«r.  It  apoeara  that  a 
Bbort  distance  Mow  this  engine  there  were 
certain  switches  or  conuectiona,  and  from 
thla  place  two  tracks  branched  off,  one  on 
either  side  of  what  is  termed,  the  main  or 
center  trade.  One  of  these  side  tracks,  as 
we  may  term  them,  was  used  for  storing 
empty  cars,  while  the  other,  referred  to  as 
the  "Incline  track"  or  the  "sand  trade,"  ran 
down  to  the  sand-pumping  station  at  the  riv- 
er bank  where  the  cars  were  loaded.  The 
cars  were  operated  on  these  tracks  by  means 
of  a  cable  attached  thereto,  and  which  was 
wonnd  npon  the  drum  oonnected  with  the 
statl<Hiary  engine  at  the  top  of  the  Incline. 
When  it  was  desired  to  load  a  car  with  sand, 
one  of  the  "empties"  was  drawn  from  the 
side  track  npon  which  It  stood,  toward  the 
engine,  by  means  of  the  cable,  until  It  pars- 
ed a  switch,  when  It  was  allowed  to  rnn  by 
gravity  down  the  other  side  track  which  ex< 
tended  to  the  pumping  station  at  the  river. 
And  it  appears  that  when  the  car  was  fully 
loaded  It  was  drawn  np  by  means  of  the 
cable  and  switched  on  the  main  or  center 
trade,  where  the  loaded  cars  were  stored 
until  taken  away  from  the  premises.  The 
evidence  is  that  in  thus  loading  a  car  with 
sand  It  was  the  custom  to  first  load  the  upper 
or  forward  end  of  the  car,  which  <v»eratlon 
took  a  few  minutes  only,  and  then  the  car 
was  polled  forward,  by  means  of  the  cable, 
about  a  half  a  car  length  In  order  that  sand 
might  be  pnmped  Into  the  lower  end  of  the 
car,  and  that  when  entirely  filled  the  car  was 
drawn  np  the  trade  and  switched  onto  the 
c«iter  or  main  track,  as  stated  above. 

It  appears  that  prior  to  plaintiff's  Injury 
there  bad  been  some  dispute  or  contention  be- 
tween these  two  companies  as  to  whose  duty 
It  was  to  repair  the  tracks  upon  these  premis- 
es leased  and  occufded  by  the  Universal  Sand 
Company,  but  that  it  was  ultlniately  agreed 
that  tbe  ainiellant  would  make  such  repairs. 
On  tbe  day  of  plaintiff's  Injury  plaintiff  and 
three  fellow  laborers  in  appellant's  employ, 
under  tbe  Immediate  supervision  of  one  John 
Keerln,  appellant's  foreman,  were  engaged  In 
repairing  the  main  or  center  trade  between 
the  stationazy  engine  mentioned  and  the 
pumping  station  at  the  river  bonk.  As  stat- 
ed, tbe  engine  and  drum  were  200  or  300 
j-arda  from  tiie  pumping  station;  and  be- 
tween these  two  points  the  "sand  track,"  or 
the  side  track  extending  to  the  pumping 
station,  curved  somewhat.  Keevin  and  this 
crew  ot  men  were  repairing  tbe  center  tiadi 
at  a  point,  it  Is  said,  about  100  yards  from 
the  stationary  engine,  and  at  this  or  a  some- 
what greater  distance  from  the  pumping 
station.  Plaintiff,  at  the  express  direction  of 
Keevin,  who  was  standing  4  or  5  feet  from 
him,  was  engaged  in  '^pping  a  tie";  1.  e., 
was  raising  one  end  at  a.  tie  with  a  crowbar, 
osing  a  block  or  other  support  as  a- fulcrum, 
trhlle  a  q;)lke  was  being  driven  into  the  tie 


by  another  member  of  the  craw.  -  In  doing 
this  work.  In  obedience  to  the  direction  of 
the  foreman,  plaintiff  stood,  it  is  said,  at  the 
side  of  this  main  trade  near  the  end  of  the 
tie,  with  his  left  foot  to  the  rear  and  placed 
beyond  tbe  nearer  rail  of  the  side  track 
wlilcb  ran  to  the  pumping  station,  and  which 
joined  the  main  track  a  short  distance  above 
this  point.  A  tew  minutes  before  plaintiff 
was  assigned  to  this  specific  work  a  car 
had  been  sent  down  to  the  pumping  station 
over  this  side  track  to  be  filled  with  sand; 
and  the  cable  lay  loose  upon  the  ground  a 
short  distance,  perhaps  4  or  6  feet,  behind 
plaintiff.  While  plaintiff  was  thus  engaged, 
intent  upon  his  work,  and  watching  the 
driving  of  the  spike  mentioned,  the  stationary 
engine  was  suddenly  started  In  motion  by  the 
engineer,  one  Myers,  an  employe  of  the  Uni- 
versal Sand  Company,  cansing  the  cable,  as 
it  was  drawn  taut,  to  swing  over  toward 
plaintiff  and  strike  his  leg,  crushing  it  against 
the  rail  of  the  side  track,  causing  a  serious 
Injuiy. 

Keevin,  who  had  beat  In  appellant's  em- 
ploy for  a  long  time,  and  whose  duty  it  was 
to  supervise  the  making  of  repairs  on  these 
tracks,  was  entirely  familiar  with  tlte  meth- 
od of  handling  and  loading  these  sand  cars 
upon  the  premises  mentioned.  He  knew  that 
when  a  car  was  sent  down  to  the  pumping 
station  it  required  but  a  short  time  to  fill 
the  lower  end  of  It,  and  that  In  the  ordinary 
course  of  events  the  car  would  then  be  moved 
forward  a  short  distance  in  order  to  fill  the 
other  end  thereof;  and  he  knew  that  when 
the  stationary  engine  was  started  for  this 
purpose  the  cable  would  swing  violently  to 
one  side.  Plaintiff,  who  had  worked  for  ap- 
pellant many  years  in  one  capadty  or  anoth- 
er, had  worked  for  several  months  as  a  mem- 
ber of  a  crew  repairing  tracks,  during  about 
half  of  whldi  time  he  was  imder  Keevin. 
He  had  also  worked  at  making  repairs  on  the 
tracks  on  these  premises,  and  was  familiar 
with  the  operation  of  the  cars  and  the  swing- 
ing of  the  cable. 

It  appears  that  when'  a  car  had  been  load- 
ed or  partly  loaded  with  sand  at  the  pump- 
ing station,  and  was  ready  to  be  moved.  It 
was  customary  for  the  employe  of  the  Univer- 
sal Sand  Company  in  charge  of  the  loading 
operation  to  stand  upon  the  car,  or  upon  "a 
fiat  car  ahead  of  the  sand  car,"  and  signal 
to  the  engineer  in  charge  of  the  stationary 
engine  by  waiving  his  hands  over  his  head, 
giving  what  Is  termed  a  "high  ball,"  and  that 
it  was  the  custom  of  the  engineer,  before 
starting  the  engine,  to  coll  out  a  warning  to 
any  one  upon  or  about  the  tracks  who  might 
be  endangered  by  the  swinging  of  the  cable. 
On  the  day  of  plaintiff's  injury  one  Stackley, 
an  employ^  of  the  Universal  Sand  Company, 
was  in  charge  of  the  sand-pumping  apparatus 
at  the  river  bank,  and  it  was  his  duty  to  give 
the  signal  mentioned  when  the  car  bad  been 
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partly  filled  and  waa  ready  to  be  drawn  for- 
ward a  short  distance  In  order  to  fill  tbe 
other  end  thereof. 

It  appears  that  this  was  the  first  car  that 
had  been  filled  on  the  day  of  plalntlflTs  in- 
jury. Keevln,  and  all  the  members  of  the 
crew,  inclndlng  plaintiff,  testified  that  they 
heard  no  warning  shouted  by  the  engineer, 
or  any  one  else,  before  the  engine  was  put 
in  operation  causing  the  cable  to  swing  and 
strike  plaintiff ;  and  there  is  other  testimony 
of  like  tenor.  Myers,  the  en^eer,  testified, 
however,  that  a  few  minutes  after  the  car 
bad  been  sent  down  to  the  sand-pnmplng 
apparatus  he  observed  Stackley  standing 
upon  the  car  waiving  his  hands,  1.  e.,  giving 
a  "high  ball";  that  he  thereupon  shouted  a 
warning  to  the  members  of  the  crew  who 
were  upon  or  about  this  main  tra<^,  and  that 
all  of  them  seemed  to  move  out  of  danger  ex- 
cep't  plaintiff ;  that  he  waited  some  consider^ 
able  time,  about  four  or  five  minutes,  before 
starting  tile  engine,  during  all  of  wliich  time 
Stackley  continued  to  signal  to  him  in  the 
manner  stated  above;  and  that  Stackley 
yelled  to  him  twice  before  he  started  the  en- 
gine. 

Stackley,  on  the  other  hand,  testified  that 
he  gave  no  such  signal  for  the  car  to  be  mov- 
ed forward,  though  he  says  that  he  was  in 
fact  standing  on  the  said  car,  and  that  he 
saw  Keevin  and  the  crew  about  the  tracks, 
one  man  being  on  the  main  track,  and  ttiat 
he  yelled  three  times  to  them  to  warn  them. 
On  direct  examination  he  was  asked  what 
he  did  when  "the  car  got  full  of  sand,"  and 
he  said,  "I  didn't  do  nothing;  I  yelled  three 
times;  nobody  looked  up  and  the  engine 
started."  He  said  that  no  one  seemed  to  be 
paying  any  attention  to  his  yelling;  that  he 
made  no  gestures  whatsoever.  On  cross- 
examination  he  was  asked  how  the  engineer 
received  the  signal  to  start,  and  he  said  that 
he  did  not  know;  that  he  did  not  want  the 
car  to  start  at  dtat  time,  and  that  the  start- 
ing thereof  was  unexpected  to  him.  When 
asked  why  he  yelled  three  times  to  warn 
pe(^e  to  get  off  the  trade  if  he  did  not  In- 
tend that  the  car  move  forward,  or  did  not 
want  It  to  move  at  that  time,  he  said,  "It 
was  this  way,  I  saw  the  man  on  the  track 
on  the  main  line,  and  I  yelled  to  him  three 
times,  and  at  that  time  the  engine  started 
up." 

Just  what  time  elapsed  otter  the  car  bad 
been  placed  at  the  sand-pumping  station  and 
before  the  engine  was  started  Is  not  made 
eptlrely  clear  by  the  evidence.  Keevin,  In 
testifying  as  to  this,  said,  "It  didn't  seem  to 
me  like  It  was  more  than  three  or  four  min- 
utes." As  said  above,  it  required  but  a  few 
minutes  to  load  one  end  of  the  car.  And  It 
may  be  Inferred  from  the  evidence  as  a 
whole  touching  the  matter  that  the  car  had 
been  placed  at  the  pumping  station  longer 
than  three  or  four  minutes^  and  that  Keevin 


did  not  reallM  this.  As  stated  snpra,  the 
testimony  of  the  engineer  is  Oia.t  fbar  or  fire 
minutes  elapsed  whUe  Stackley  was  waiving 
his  hands,  and  the  car  had  evidently  been 
at  the  pumping  station  a  few  minutes  before 
this  signal  was  given,  assuming  that  it  was 
so  given.  And  the  testimony  is  that  the  car 
bad  been  sent  down  to  the  pumping  station 
a  few  minutes  before  plaintiff  began  "nip- 
ping" the  tie,  and  he  says  that  he  bad  been 
engaged  in  this  wo^  for  perhaps  two  or 
three  minutes  when  Injured. 

Keevin  testified  that  he  was  not  looking 
toward  the  pumping  station  to  see  if  Stark- 
ley  was  giving  a  signal,  and  that  be  coald 
not  say  that  he  "was  listening  particularly" 
for  a  warning  to  be  shouted,  though,  be  says, 
he  would  have  heard  a  warning  bad  one  be«a 
shouted. 

Over  defendant's  objections  plaintiff  Intro- 
duced evld«ice  regarding  Keevln's  custom.  In 
repairing  traces  ot  the  app^ant  with  tliis 
crew,  in  respect  to  keeping  a  locAout  for  ap- 
proaching danger,  and  giving  the  men  under 
him  a  warning  thereof.  Keevin  testified  that 
it  was  his  duty  to  look  out  for  any  danger 
that  he  "saw  approacbing,"  and  to  warn  the 
men  to  get  out  of  the  way  when  he  "saw  some 
danger  to  apprehend."  Plaintiff  testified: 
"He  [Keevin]  watcbed  bis  meo  at  work;  he 
kept  a  lookout  for  bis  men  from  danger. 
*  *  *  If  there  was  anything  to  interrupt 
us  when  working,  he  gave  us  warning;  told 
us  to  get  off  the  track  wb»e  we  were  work- 
ing." Another  witness  for  plaintiff,  a  mem- 
b»  of  this  crew,  said:  "Mr.  Keevin  always 
told  us  to  get  out  Of  danger  whoi  there  nas 
any." 

[1]  It  Is  earnestly  contended  by  appellant's 
learned  counsel  that  the  trial  ooart  erred  In 
refusing  to  p^i^mptorily  direct  a  verdict  for 
appellant;  but  we  are  not  persoaded  that 
this  argumoit  is  sound.  The  fact  Oat  the 
work  of  repairing  these  tracks  was  being 
done  by  appelant,  with  this  foreman  and 
crew  of  m«i,  upon  premises  leased  to  appel- 
lant's oodefendant,  the  Universal  Sand  Com- 
pany, did  not  relieve  appellant  from  what- 
ever measure  of  duty  It  lawfully  owed  to 
plaintiff  In  respect  to  keeping  safe  the  place 
where  plaintiff  was  required  to  w<»k  at  the 
time  of  his  Injury.  See  dark  v.  I>(>undtr 
Co.,  2S4  Mk>.  436,  187  S.  W.  677,  46  L.  a  A. 
(K.  B.)  296;  Bldwell  v.  Orubb,  196  Mo.  App. 
666,  201  S.  W.  679;  Oreensteln  ▼.  Christo- 
pher-Simpson A.  I.  8c  F.  CJo.,  178  S.  W.  UT9. 
And  we  are  of  the  opinion  that  liability  may 
be  cast  upon  appellant  as  for  failure  of  lt« 
foreman  to  exerdse  ordinary  care  to  be^p 
this  place  reasonably  safe  or  to  warn  plain- 
tiff of  Impending  danger. 

[1-4]  When  Injured,  plaintiff  was  obeyln? 
the  command  of  appellant,  through  Its  fore- 
man, which  required  "him  to  place  himself 
in  a  position  between  the  track  upon  which 
be  was  working  and  the  cable  whlcb  lay  a 
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short  distance  bebind  him.  White  plalntUT 
fvas  In  this  position,  and  held  there,  as  It 
were,  by  the  fbrce  of  this  order,  it  was  the 
daty  of  the  foreman  we  think,  as  the  alter 
ogo  of  app^ant,  to  exercise  ordinary  care 
to  keep  this  place  reasonably  safe  while  plain- 
tiff was  thus  required  to  occupy  It  Bee 
Koemer  t.  St.  Louis  Car  Oo.,  209  Mo.  144,  lOT 
S.  W.  481,  17  L.  R.  A.  (N.  S.)  292;  White  v. 
Montgomery  Ward  &  Co.,  191  Mo.  App.  268, 
176  S.  W.  1069 ;  Ghullck  t.  American  Car  & 
Foundry  Co.,  199  S.  W.  437.  And,  nnder  the 
drcumstances,  the  performance  of  this  per- 
sonal continuing  duty  of  the  master  would 
require  that  the  foreman  exercise  some  care 
to  ascertain  when  the  car  at  the  pumping 
station  was  about  to  be  moved.  It  Is  true 
that  the  record  dlsdoses  negligence  on  the 
part  of  the  engineer  of  the  sand  company 
In  starting  the  engine  without  ascertaining 
that  plaintiff  had  rtcelved  a  warning.  But 
It  does  not  follow  that  there  was  no  negli- 
gence on  the  part  of  appellant's  foreman  In 
the  premises.  And  when  the  evidence  Is 
viewed  In  the  light  most  favorable  to  plain- 
tiff, as  it  mnst  be  viewed  for  the  purposes 
of  the  demurrer,  we  think  that  negllgeoioe 
on  the  part  of  the  foreman  appears,  sndi  as 
to  make  the  case  one  for  the  jury.  Frtnn 
the  evidence  disclosed  by  the  record  It  does 
not  appear  that  we  can  say,  as  a  matter  of 
law,  that  Keevln  performed  the  whole  duty 
which  appellant  owed  plaintiff  as  its  serv- 
ant. 

Appellant  argues  that,  since  neither  Keevln 
nor  any  members  of  tbe  crew,  according  to 
rhelr  testimony,  heard  any  warning,  Keevln 
was  not  negligent  in  failing  to  transmit  a 
warning  to  plalntiff>;  that  Keevtn  was  not 
rerjnired  to  keep  his  eyes  continually  fixed 
upon  the  pumping  station,  or  the  car  thereat, 
in  order  to  watch  for  a  signal  from  Staddey, 
which  In  fact  was  Intended  as  a  signal  to 
the  engineer,  and  not  to  Keevln  or  his  crew. 
We  do  not  say  that  Keevln  was  required  to 
keep  his  eyes  constantly  fixed  upon  the  pump- 
ing station,  or  the  car  at  that  place,  to 
watch  for  a  signal  from  StaCkley  to  the  en- 
eineer.  Bat  this  does  not  mean  that  there 
was  no  dnty  cm  Keevln's  part  to  keep  any 
lookont  to  ascertain  when  the  car  was  about 
to  be  moved.  He  knew  that  the  car  had  been 
.sent  down  this  side  track  to  the  pumping 
station  a  few  minutes  before,  and  that  in  the 
ordinary  course  of  events  it  would  be  moved 
a  few  minutes  later,  causing  the  cable  to  be 
swung  about  Of  this  he  was  fully  aware, 
according  to  his  own  testimony.  But  be  took 
no  precautions  whatsoever  to  guard  against 
injnry  to  plaintiff,  who,  by  his  express  com- 
mand, had  been  placed  in  a  position  likely 
to  be  rendered  unsafe  in  a  very  few  minutes. 
He  testified  that  he  did  not  look  toward  the 
pomplng  station  and  did  not  "listen  partlcn- 
larly,"  though,  according  to  the  testimony 
of  the  engiseer,  StaCkley  signaled  for  four  or 


five  mlnatea  and  both  he  and  the  engineer 
sfaonted  warnings.  Appelant,  through  its 
foreman,  was  not  wtltled  to  wholly  «ely 
upon  the  employ^  of  the  vand  company  to 
see  that  plaintiff  received  a  warning,  and 
tbns  shift  to  others  the  nondelegable  duty 
which  it  owed  plaintiff  In  respect  to  provid- 
ing a  safe  place  to  work  and  keeping  that 
place  safe.  And  whether  Keevln  exerdseA 
ordinary  care  In  this  respect,  under  the  dr- 
cumstances, was,  in  our  judgment  a  question 
for  the  Jury. 

[I]  It  Is  true  as  appellant  aaserta,  that 
StadEley  testified  that  he  gave  no  signal,  or 
high  ball,  by  waving  his  hands;  but  plain- 
tiS  Is  not  concluded  by  this  testimony.  The 
evidence,  regarded  in  the  light  most  favor- 
able to  plaintiff,  makes  it  appear  that  this 
signal  was  contlnnously  given  for  four  or 
five  minutes,  as  the  englnew  testified.  In 
this  connection  much  stress  is  laid  upon  the 
fact  that  plaintiff,  in  his  petition,  alleges 
that  the  "defoidants  •  •  •  negligently 
failed  to  warn  John  Keevln,  the  servant  of 
defendant  Pittsburgh  Plate  Glass  Company, 
authorized  and  required  by  said  defendant 
to  instruct  and  control  plaintiff  and  warn 
him  of  approaching  danger  and  provide  him 
a  safe  place  to  work,  that  said  cable  was 
abont  to  move."  This,  it  is  said,  constitutes 
an  admission  that  no  warning  was  given 
Keevln  by  the  employ^  of  the  sand  company. 
But,  Indeed,  it  constitutes  no  more  than  an 
admission  that  Keevln  received  or  heard  no 
warning. 

[(]  Nor  do  we  think  that  it  can  be  said  that 
plaintiff  was  gnilty  of  contrlbatory  negli- 
gence as  a  matter  of  law.  He  was  obeying 
an  express  command  of  the  master,  through 
Its  foreman,  and  was  engaged  intently  np<m 
the  work  in  hand.  And  he  says  his  duties 
required  that  he  watch  the  driving  of  this 
spike  by  his  fellow  laborer.  He  could  not 
well  perform  this  task  and  at  the  same  time 
watch  the  movements  of  the  employes  of  the 
sand  comimny;  and  he  cannot  be  convicted 
of  contributory  negligence,  as  a  matter  of 
law,  in  failing  to  hear  a  warning,  if  one  was 
shonted.  His  opportunity  for  discovering 
that  the  danger  was  imminent  was  not  equal 
with  that  of  the  foreman  who  was  not  per- 
forming manual  labor,  but  was  standing  a 
few  feet  from  plaintiff  directing  the  work. 

The  doctrine  of  Degonla  v.  St.  Louis,  etc., 
R.  R.  Co.,  224  Mo.  664,  128  S.  W.  807,  and 
cases  of  that  character  to  the  effect  that  it 
is  ordinarily  the  duty  of  trade  laborers  or  . 
section  hands  working  upon  the  trades  of 
railroad  companies  to  keep  a  lookout  for 
passing  trains  has,  we  think,  here  no  applica- 
tion. 

[7]  The  action  of  the  court  in  admitting 
the  testimony  adduced  by  plaintiff  regard- 
ing Keevln's  custom  to  warn  his  men  of  dan- 
ger is  assigned  as  error.  We  are  of  the  opin- 
ion, however,  tliat  no  prejudidal  error  was 


Digitized  by  VjOOQIC 


85« 


aOT  SOOTHWSSTBBN  BBPOBTIEB 


(Ua 


committed  In  admitting  this  testimony  In 
•rldeQce.  €o  far  as  it  went,  It  tended  to 
show  an  establlslibd  custom  in  conducting 
ttla  branch  of  defendant's  tnisineas,  known 
to  the  members  of  this  crew,  and  upon  wbteh 
they  were  accustomed  In  some  measure  at 
least,  to  rely.  And  It  appears  that.  In  pur- 
suing this  cnatom  to  warn  the  men  of  daitger 
which  he  knew  was  approaching  or  which 
he  had  reason  to  apprehend,  Keevln  was 
merely  to  that  extent  performing  the  duty 
which  appellant  owed  to  plaintiff  and  other 
members  of  this  crew. 

The  questions  raised  regarding  the  giving 
and  refusal  of  instmcttons  are  saffldently 
disposed  of  by  what  we  have  said  above. 
We  perc^ve  no  reversible  error  In  the  record, 
and  the  Judgment  la  accordingly  affirmed. 

KEXNOhDB,  P.  J.,  and  BECKBR,  J,  con- 
cur. 


SEXTON  V.  I/KJKWOOD.    (No.  1S06S.) 

(Kansas  Oty  Oourt  of  Appeals.     Ifisaourl. 
Jan.  6,  1019.) 

1.  TkiAL  «=»83(2>— RaoBFTioiT  or  Emmtux— 
SuFnciENCT  or  Objkctioii. 

An  objection  that  evidence  is  "irrelevant  and 
immaterifd"  is  sufficient,  where  the  evidence 
is  clearly  immaterial  and  there  is  but  one  is- 
sue. 

2.  EVXDBNCK  «S3l08— Matkbxauit. 

In  an  action  for  money  due  upon  a  contract 
ef  sale  of  a  liaU  interest  in  a  cra^,  which  plain- 
tiff was  raising  <»i  defendant's  farm,  plaintiff's 
reasons  for  going  on  the  farm  were  clearly  ir- 
rplcvant  and  immaterial;  the  only  issue  being 
whether  or  not  defendant  agreed  to  buy  plain- 
tiff's half  interest. 

3.  WlTNSSSKS  «=3888(^— CoNTBADicnoN. 

Where,  on  croasiexamination  of  plaintiff,  de- 
fendant had  elicited  plaintiff's  reasons  for  going 
onto  defendant's  farm,  the  defendant  was  bound 
thereby,  and  could  not  contradict  plaintiff's  an- 
swers; the  only  issue  in  the  case  being  as  to 
whether  defendant  had  agreed  to  buy  plaintiff's 
interest  in  tlte  crop. 

4.  Appeal  and  Erbob  «=»1050{2)— PBKnn>i- 

CIAL  EBBOR— IlIUATERIAI.  EVIDENCK. 

In  an  action  for  an  amount  due  on  a  con- 
tract of  sale  for  an  interest  in  a  crop  admission 
of  immaterial  evidence  that  plaintiff  had  gone  on 
the  farm  for  the  sole  purpose  of  being  registered 
as  a  farmer,  in  order  to  avoid  military  service, 
was  prejudiciaL 

5.  Appeal  anu  Ebbob  «=a232(2)  —  Matisbs 
Reviswabcs— Objxotioh. 

Where  immaterial  evidence  was  objected  to 
on  several  good  grounds,  tliat  its  prejudicial  na- 
ture was  not  called  to  the  attention  of  the 
court  did  not  make  It  any  the  less  reversible  er- 
ror, where  it  was  in  fact  prejudicial. 


9.  Btidxrcb  «=aU4— llAicaiAUTr. 

In  action  to  recover  amount  due  on  contract 
of  sale  of  growing  crop,  only  issue  involved  be- 
ing as  to  whether  defendant  had  agreed  to  bn; 
crop,  evidence  that  plaintiff  devised  a  ridicnlons 
instrument,  with  which  he  cultivated  the  crcH>, 
was  erroneously  admitted ;  there  being  no  quee- 
tion  as  to  the  condition  of  the  crops  at  the  tini« 
of  the  alleged  sale. 

7.  Tbial  «=>234(7)  —  iNSTBUCTioif  —  Btkdex 
OF  Pboop. 

It  was  improper  to  instruct  in  effect  that  the 
burden  was  cm  plaintifl  to  prove  facts  omicedal 
by  defendant. 

8.  SaXXS  «s»181(X)  —  DXUTXBT  —  Gbowiss 

Cbops. 
Where  plaintiff  went  and  lived  with  defend- 
ant on  the  latter's  farm,  and  put  in  cix^s  on 
shares,  and  difficulties  arose,  resulting  in  plain- 
tiff leaving  the  farm,  plaintiff,  in  an  action  for 
sums  alleged  to  be  due  on  a  sale  contract  of  his 
interest,  entered  into  st  die  time  of  leaving  the 
farm,  was  not  required  to  show  tliat  any  form  or 
ceremony  el  delivery  had  been  goaa  tltroogb. 

9.  Tbiai.  4=>240  —  AKomaRTAnTB  IiisTBrc- 
noR. 

In  an  action  for  the  purchase  price  of  as 
Interest  In  a  growing  cnv  in  the  poaseasioii  o( 
defendant,  an  instruction  so  worded  as  to  cre- 
ate the  impression  that,  in  addition  to  an  agitc- 
ment  to  aall  and  buy  the  crop,  something  else 
must  have  been  done  in  the  way  of  a  transmis- 
sion or  delivery  of  possession,  was  argomenta- 
tlve  and  erroneous. 

Appeal  from  Oircult  Ck>urt,  Boooe  CSoonty: 
D.  H.  Harris,  Judge. 
"Not  to  be  officially  pabllabed.** 

Suit  by  (diaries  E.  Sexton  against  (Hiarle* 
C  Lockwood.  Judgment  for  defendant  in  cir- 
cuit court,  <Hi  appeal  from  jostloe  oonrt,  and 
plaintiff  aivealB.    Reversed  and  ramanded. 

N.  T.  Gentry,  of  Columbia,  for  appellant 
Harris  &  Ftlce,  of  (Tolnmbla,  for  re^pood- 
ent 

TRIMBL.E,  J.  Plaintiff  brougfbt  stdt  hi  a 
Justice  court  to  recover  the  sum  of  $100  al- 
leged to  be  due  upon  a  contract  for  the  sale 
at  that  price  to  defendant  of  the  former's  un- 
divided one-half  Interest  in  some  growing 
crops  of  cane,  potatoes,  and  com  planted  acil 
cultivated  on  defendant's  land.  After  a  ver- 
dict for  plaintiff  in  a  small  sum,  both  sides 
appealed  to  the  circuit  court,  where,  npoo 
trial  anew,  the  verdict  was  for  defendsnt 
and  plaintiff  has  appealed. 

It  seems  that  plaintiff  was  a  student  or  lit- 
erary man  living  in  CkHnmbIa,  and  that  an 
agreement  was  made  between  him  and  de- 
fendant that  be  should  come  out  to  the  lat- 
ter's farm  and  work  for  him  when  requested 
and  to  raise  the  above-mentioned  citqB  ob 
the  shares.  His  evidence  tended  to  show  that 
he  and  his  wife  went  out  about  June  1,  ISlT: 
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that,  in  addlthm  t»  wdrklng  for  defendant,  he 
pat  In  said  cropa  and  had  them  doing  well, 
when,  on  acooont  ct  some  aitsonderBfandlng 
or  unpleasantneaB  at  the  bonae,  plaintiff  ang- 
gested  that  be  aell  oat;  that  defendant 
agreed  to  buy  ptalBtUTB  half  Interest,  and  to 
pay  $100  therefor,  and  to  give  bis  note  for 
that  stun,  due  November  1st  and  bearing  no 
Interest  until  that  date.  This  was  on  Jnly 
26tb.  Not  having  a  blank  note  at  hand,  it 
was  not  drawn  up  until  after  plaintifF  left, 
when  defendant  declined,  to  sign.  After  No- 
vember Ist  arrived,  and  defendant  still  re- 
fused to  pay,  suit  was  instituted. 

Defendant's  evidence  sbows  that  plaintiff 
did  have  the  three  small  crops  aforesaid  on 
his  farm;  that  eafih  was  to  own  one-half 
thereof;  that  'on  July  1st  part  of  them,  the 
cane,  was  in  pretty  fair  condition,  the  com 
was  up,  but  be  says  the  iwtatoes  were  sun- 
burned. He  says  some  days  before  July  aSttt 
be  told  plaintiff  it  was  not  convenient  for  him 
to  stay  or  Ur«.wltb  them  any  longer,  and  ad- 
mits that  on  July  26th  he  had  a  conversation 
with  plaintiff  about  the  crops,  but  denied 
that  he  agreed  to  buy  plainttfTs  interest 
therein,  or  to  pay  him  anything  whatever 
therefor.  He  admitted  that  ha  agreed  to  let 
the  idaintlff  pat  in  the  crops;  that  the  latter 
"did  a  1<^  of  work  on  them" ;  that,  be  did 
help  defendant  r^lant  com;  that  after  be 
(defendant)  refused  to  buy  plaintiff's  crops 
the  latter  and  his  wife  left,  and  later,  when  a 
note  tor  $100  was  twice  pres«ited  for  de- 
fendant to  sign,  he  refused  to  do  it.  After- 
ward defendant  says  he  harvested  the  pota- 
toes and  had  the  cane  made  into  molasses, 
but  has  never  touched  the  plalntlfrs  part 
thereof,  and  the  potatoes  were  burled,  pre- 
sumably, in  the  field  where  raised. 

During  the  craea-ezaminatlon  of  plaintiff 
the  defeodant  drew  out  the  fact  that  the 
plaintiff  did  not  go  out  to  the  farm  until  June 
1st  and  sought  to  show  that  before  that  date 
he  bad  not  planned  to  go  to  the  farm  at  all. 
The  plaintiff  i^Ued  that  he  and  bis  wife  bad 
hoped  all  the  previous  winter  to  go  out  dur- 
ing the  summer  because  of  his  wife's  Iiealth. 

Daring  defendant's  direct  testimony  he  was 
asked,  over  plaintiff's  objection,  what  reason 
plaintiff  gave  for  wanting  to  come  to  the 
farm,  and  defendant  answered  tltat  the  last 
reason  he  gave  was  that  he  wanted  to  go  on 
the  farm  before  registration  day;  In  other 
words,  that  he  was  a  "slacker,"  seeking  to 
obtain  exemption  from,  or  deferred  classifl- 
catlon  in,  military  service.  Again,  defendant 
was  asked  how  plaintiff  came  to  be  living  out 
there  with  him,  and  objection  was  made  that 
the  evidence  was  "wholly  immaterial  and  ir- 
relevant," and  for  the  further  reason  that  the 
defendant  was  bound  by  the  answers  of  plain- 
tiff on  that  subject.  The  objection  was  not 
finished,  as  the  court  overruled  it  before  the 
objection  was  completed.  The  defendant  an- 
swered that  plalnttfl  took  his  notion  to  farm 


'-rather  suddenly,"  and  then  wtaxt  on  to  give 
what  else  the  plaintiff  had  said  as  to  why  he 
wanted  to  Uve  with  defendant.  Then  the  de- 
fendant was  asked  how  the  plaintiff  cultivat- 
ed the  crops.  This  was  also  objected  to  "for 
the  above  reasons,  and  for  the  further  reason 
that  it  does  not  affect  his  contract  at  all." 
All  the  objections  were  overruled,  and  all  ex- 
ceptions were  saved.  The  defendant  then 
gave  a  description  of  the  way  in  which  plain- 
tiff cultivated  the  crops  and  of  a  ridiculous 
implement  he  devised  and  used  to  cultivate, 
them  with. 

[1-1]  Defendant  urges  that  the  objections 
were  no  objections  at  all,  since  no  reasons 
were  given.  Ordinarily,  the  objection  that 
evidence  is  "Irrelevant  and  immaterial"  does 
not  constitute  any  objection,  since  it  does 
not  furnish  any  basis  or  ground  of  objec- 
tion; but  this  Is  so  in  those  instances 
where  the  objection  does  not  give  the  court 
any  reason  for  exclusion,  and  it  is  not  clear 
whether  the  testimony  is  relevant  or  materi- 
al. But  here  there  was  but  one  issue,  name- 
ly: TM  the  defendant  buy  plaintiff's  half 
interest  in  the  crops?  Why  he  was  induced 
or  was  willing  to  go  onto  the  farm  was 
patently  Immaterial  and  irrelevant,  since  it 
was  conceded  that  he  did  go  there,  that  he 
Wd  plant  and  cultivate  the  crops,  and  that 
he  was  to  have  a  haU  interest  therein. 
His  reasons  for  going  on  the  farm  clearly 
were  irrelevant  and  immaterial,  since  the; 
could  throw  no  light  on  whether  or  not  de- 
fendant agreed  to  buy  ills  half  Interest.  The 
condition  of  the  crops  at  the  time  of  the  al- 
leged sale  was  not  in  dispute.  Hence  the 
character  of  the  implements  used  by  plaintiff 
iu  cultivating  them  up  to  that  time,  and  his 
methods  of  cultivation,  were  likewise  imma- 
terial. The  defendant.  In  cross-examining 
plaintiff,  had  elicited  from  him  that  he  did 
not  suddenly  take  up  the  idea  of  becoming  a 
farmer,  and  that  the  reason  be  went  to  the 
farm  was  for  his  wife's  health.  As  the  sub- 
ject-matter of  this  part  of  the  cross-examina- 
tion was  wholly  immaterial,  since  there  was 
no  question  but  that  he  did  go  under  the  ar- 
tangement  claimed,  the  defendant  was  bound 
by,  and  could  not  contradict,  plaintiff's  an- 
swers to  these  irrelevant  questions.  Scbarff 
^.  Grossman,  60  Mo.  App.  190,  203 ;  Wojtylak 
V.  Kansas  &  Texas  Coal  Co.,  188  Mo.  260,  289, 
290,  87  S.  W.  506 ;  Roe  v.  Bank  of  Versailles, 
167  Mo.  406,  426,  67  8.  W.  303 ;  2  Wigmore 
on  Evidence,  {  1003. 

The  objections  to  the  questions  propounded 
to  the  defendant,  in  addition  to  giving  the 
above  rule  as  a  basis  for  the  objection,  also 
stated  that  the  questions  were  wholly  irrele- 
vant and  immaterial,  and  that  they  could 
throw  no  light  on  the  contract  at  all.  The  evi- 
dence that  on  June  1,  1917,  the  plaintiff 
suddenly  became  seized  with  the  desire  and 
intention  of  going  on  the  farm — that  he  went 
there  in  order  to  "roister"  as  a  farmer- 
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was  all  of  a  (Aaracter  tbat  wonld  ezdte  the 
prejudice  and  contempt  of  the  jury,  and, 
though  throwlDK  no  possible  light  on  the 
single  Issue  Involved,  was  exceedingly  preju- 
dicial. It  la  true  this  fact  was  not  stated 
In  the  objection,  but  to  have  given  that  as 
an  additional  reascm  would  have  suggested 
and  emphasized  the  prejudicial  matter,  and 
left  a  poisonous  Influence  In  the  minds  of  the 
jury,  even  If  the  objection  had  been  sustalmed 
and  the  evidence  excluded.  Plalntlifs  conn- 
sd  gave  several  good,  and  In  this  Instance  ob- 
vious, reasons  why  the  evidence  should  not 
have  been  allowed.  It  was  Inadmissible,  be- 
cause not  relevant  In  any  degree  or  under  any 
possible  view.  That,  on  account  of  our  being 
at  war,  it  would  arouse  antagonistic  feelings 
In  the  Jury,  bom  of  their  patriotism.  Is  not  a 
statement  of  the  legal  rule  forbidding  Its  ad- 
missibility, but  is  the  thing  which  made  the 
error  of  admitting  this  irrelevant  and  wholly 
Immaterial  testimony  very  prejudicial,  like- 
wise the  fact  that  plaintiff  may  have  been  a 
theoretical  rather  than  a  practical  farmer, 
and  that  his  attempts  at  farming  may  have 
been  amusing  to  one  not  Impressed  by,  or  In 
sympathy  with,  the  new  theories  as  to  "dry 
farming,"  threw  no  light  on  the  case,  ex- 
cept to  place  plaintiff  in  a  ridiculous  light 
before  the  jury. 

(7-9]  Defendant's  instruction  No.  2  is,  we 
think,  justly  subject  to  criticism  and  was  er^ 
roneous.  It  told  the  jury  that  the  burden  of 
proof  was  on  plaintiff  to  show  by  the  greater 
weight  of  the  evidence  that  on  or  about  July 
26,  1917,  he  was  the  owner  Of  an  Interest  In 
the  growing  crops,  that  on  or  about  that  date 
he  agreed  to  sell  them  to  defendant  for  $100, 
that  the  defendant  at  said  time -agreed  to  buy 
said  crops  at  said  price,  and  that  possession 
of  plaintiff's  Interest  therein  was  then  and 
there  delivered  by  him  to  the  defendant  and 
accepted  by  the  latter,  and  that,  unless  the 
plaintiff  had  proved  all  of  the  foregoing 
facts  by  the  greater  weight  of  the  evidence  as 
aforesaid,  then  the  verdict  must  be  for  de- 
fendant nils  instruction  not  only  told  the 
Jury  that  the  burden  was  on  plaintiff  to  prove 
a  fact  that  was  In  reality  conceded  by  de- 
fendant, but  the  Instruction  was  so  worded  &A 
to  be  argumentative  in  tone,  and  as  to  create 
the  impression  that,  In  addition  to  the  agree-/ 
ment  to  sell  and  buy  the  crops  at  $100,  some- 
thing else  must  be  done  In  the  way  of  the 
transmission  or  delivery  of  possession  of  the 
crops  to  defendant.  They  were  growing  on 
his  farm  and  were  already  In  his  possession, 
and  no  form  or  ceremony  of  delivery  had  to 
be  gone  through  with  to  complete  the  con- 
tract of  sale  If  one  were  made.  The  instruc- 
tion was  prejudicial  to  plaintiff's  rights. 
Weldemeyer  v.  Woodrum,  16S  Mo.  App.  716, 
723,  154  iS.  W.  894.  He  was  clearly  handi- 
capped by  it.  Stauffer  v.  Metropolitan  St 
Ky.  Co.,  243  Mo.  305,  333, 147  S.  W.  1032.    An 


instruction  shonUl  not  Im  m  wMded  as  to 
make  it  "Inclined  to  tie  argumeatatlve." 
State  T.  Heodrldn,  172  Mo.  654^  906,  73  & 
W.  194.  All  that  def«idant  was  eotttied  to 
tn  this  Instruction  was  a  dear,  simple  state- 
ment as  to  where  the  bnidcn  of  proof  lay 
concerning  the  issue  tnvolTed. 

The  judgment  is  reyersed,  and  tbe  cause 
is  remanded  for  a  new  trIaL 

All  concur. 


MORIN  v.  RAENET  et  al.    (No.  15304.) 

(St  Ifouis  Court  of  Appeals.    Missouri    Jan. 

7,1919.    On  Motion  for  Rehearing, 

Jan.  22, 1919.) 

1.  Masixb  and    Skbvaht   «=9l89(3)  —  Vick 

PUNOIPAIr-FoBEMEK. 

Though  plaintiff  and  the  servant  who  con- 
trolled the  movement  of  electrically  operated 
trucks  which  were  Joined  tOKetb&  and  ran  on 
a  narrow  gauge  track  worked  under  a  com- 
mon foreman,  if  plaintiff  was  required  to  obey 
the  directions  of  the  operator  as  to  movins 
pots  on  the  tmcks,  such  operator  waa  a  vice 
principal  as  to  such  directioQs. 

2.  Master  ano  Skbvant  «=>201(10)  —  Vice 
Pbincipal — NKOUGEifOx— Gausb  of  Injubt. 

Where  a  servant,  who  controlled  the  move- 
ments of  electrically  operated  trucks  and  whose 
orderg  plaintiff  waa  bound  to  obey,  directed 
plaintiff  to  perform  work  which  required  him 
to  stand  on  the  track  between  trucks,  and  while 
plaintiff  was  in  tliat  position  the  operator  start- 
ed the  trucks,  Aeld,  though  the  operator  occu- 
pied a  dual  capacity,  I>eing  a  vice  prindpal  as 
to  directions  and  fellow  servant  as  to  operating 
the  tmcks,  plaintiff's  injuries  did  not  solely 
result  from  the  negligent  act  of  the  operator  in 
his  capadty  as  a  fellow  serraat 

3.  Mabteb  and  Sebvant  «=b313— InrcuBs  — 
Neouqence— Joint  Liabilitt. 

Where  the  negligence  of  the  master  com- 
bined with  that  of  a  fellow  servant  produces  an 
injury  the  negligence  of  neither  being  the  sole 
effldent  cause,  both  the  master  and  fellow  serv- 
ant are  liable,  and  the  injured  servant  may  sue 
either  or  both. 

4.  Masteb  and  Sebvant  «=»186(2S) — Dutt  of 
Mabteb— ;Dei.koation  to  Fnxow  Servant. 

Where  a  servant  whose  directions  plaintiif 
was  bound  to  obey  ordered  him  to  perform 
work  wldch  required  him  to  stand  on  tracks 
between  dectricaUy  operated  tracks,  it  became 
the  nonddegable  duty  of  the  master  to  keep 
the  place  safe,  so  the  master  is  liable  where 
tbe  servant  whose  orders  plaintiff  was  Iroaiid 
to  obey  started  the  trucks  without  warning. 

5.  Masteb  and  Sebvant  9=>294(6)— Aotionb 
— iNBTBUCTioNS— Vice  Pbihoipai,. 

In  a  servant's  action  where  the  negUgeDce 
of  the  vice  principal  was  relied  on,  the  instruc- 
tion as  to  the  right  of  the  vice  prindpal  to  di- 
rect plaintiff,  etc.,  held  not  ei^oneons  as  being 
broader  than  the  evidence. 


«s>For  otber  casm  see  same  topio  and  KBT-NUHBER  in  all  Ker-Numbered  Digesti  and  IndezM 
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6.  Mastcb  ahd   Sbbtart  «=>293<18)  —  IR- 
STBrcnoRB— Neouqjercx. 

Where  negligence  of  a  rice  principal,  who 
controlled  the  moTement  of  electrically  operated 
trucks,  wliicb  were  started,  injuring  plaintitF, 
vas  relied  on,  an  instruction  requiring  the  jury 
to  find  such  vice  principal  could  have  discov- 
ered the  trucks  were  about  to  be  moved,  of 
which  there  was  no  evidence,  held  not  prejudi- 
cial to  the  master,  where  the  evidence  showed 
that  plaintiff  immediately  obeyed  the  vice  prin- 
cipal's order,  and  the  trucks  were  immediately 
started. 

On  Motion  for  Rehearing. 

7.  MAsnn  AND  Sbrvamt  «s>286(27)— Injubixs 

TO   SXBVART— JUBT  QCEaTIOH. 

In  a  servant's  action,  the  question  of  the 
negligence  of  a  vice  principal,  under  whose  or- 
ders plaintiff  went  between  electrically  operated 
trucks,  heikt  for  the  jury. 

Appeal  from  St  Lonls  Circuit  Court;  Wil- 
liam M.  Klnsey,  Judge. 
"Not  to  be  ofBdally  pabUBhed." 

Action  by  Tony  Morin  against  Spencer 
Kalney  and  the  American  Car  &  By>undry 
Company.  From  a  Judgment  for  plaintiff, 
the  last-named  defendant  appeals.    Affirmed. 

Wattt,  Gentry  ft  Ijee,  of  St  Louis,  for  ap- 
pellant 

Safford  ft  Marsalek,  of  St  Louis,  for  re- 
spondent 

ALLEN,  J.  This  is  an  action  to  recover 
damages  for  personal  injuries  sustained  by 
plaintiff  on  September  4,  1912,  while  in  the 
employ  of  the  defendant  American  Car  ft 
Foundry  Company  as  Its  servant  and  alleged 
to  have  been  sustained  through  the  negligence 
of  defendants.  The  trial  below,  before  the 
court  and  a  Jury,  resulted  in  a  verdict  for 
plaintiff  against  both  defendants  in  the  sum 
of  ^,000,  and  the  defendant  American  Car 
ft  Foundry  Company  has  Appe&lei.  * 

Plaintiff  was  employed  in  the  foundry  of 
the  defendant  company  in,  the  city  of  St 
Louis.  He  worked  in  a  building  about  200 
feet  square  in  which  molten  iron  was  han- 
dled in  the  process  of  manufacturing  car 
wheels.  Extending  along  the  western  side  of 
this  room  was  a  narrow  gauge  track,  upon 
which  were  operated,  by  electricity,  a  series 
of  small,  low  trudcs.  Joined  together  by 
chains  or  rods.  Upon  each  of  these  trucks 
was  placed  a  heavy  pot  which,  at  times,  was 
UUed  with  molten  iron.  At  the  western  wall 
of  this  building  or  room,  and  between  the 
wall  and  this  track,  there  was  an  elevated 
platform  upon  which  stood  the  operator  who 
controlled  the  movements  of  these  trucks  by 
turning  the  power  on  and  off  by  means  of  a 
"controller"  dmilar  to  that  used  by  a  motor- 
man  in  operating  an  electric  street  car.  A 
short  distance  north  of  this  platform,  at  this 


western  waU  ot  the  building,  and  near  this 
track,  there  was  a  larger  container  termed  a 
"ladle,"  containing  molten  iron.  By  the 
operation  of  a  lever  situated  upon  the  plat- 
form mentioned  above,  this  ladle  could  be 
"tipped"  so  that  molten  Iron  could  be  poured 
from  it  into  the  pots  upon  these  trucks,  from 
time  to  time,  as  they  were  successively  stopped 
in  the  proper  iwsitlon  opposite  the  ladle. 
The  defendant  Rainey,  a  colored  employ^ 
of  the  defendant  American  Car  ft  Foundry 
Company,  and  who  tiien  had  been  in  its  em- 
ploy atwut  14  years,  stood  upon  this  plat- 
form mentioned,  and  by  means  of  the  control- 
ler and  the  lever  operated  these  trucks  and 
this  ladle;  that  is  to  say,  he  would  cause  the 
trucks  carrying  these  empty  pots  to  be  run 
toward  the  north  and  would  stop  each  truck, 
by  means  of  the  controller,  in  front  of  the 
ladle,  and  would  then  operate  the  lever,  caus- 
ing the  ladle  to  tip  and  pour  molten  Iron  into 
the  pot  When  the  pot  was  fflled,  he  would, 
by  means  of  the  lever,  cause  the  ladle  to  be 
raised  to  its  original  position,  and  would 
then  operate  the  trucks  forward,  causing  an- 
other to  stop  at  the  ladle.  When  the  trucks, 
carrying  the  pots  thus  filled  with  molten 
metal,  were  thus  conveyed  a  certain  distance 
toward  the  north  end  of  the  building,  the  pots 
of  metal  were  lifted  therefrom  by  means  of 
a  chain  attached  to  a  crane,  and  were  thus 
carried  to  the  various  places  where  tlie  mol- 
ders  had  pr^tared  "forms"  to  be  filled  with 
the  molten  metaL  Whoi  thus  emptied,  each 
pot  was,  by  the  crane,  returned  to  one  of  the 
trucks ;  and,  when  all  had  thus  been  emptied 
and  returned  to  the  trucks,  the  entire  string 
of  trucks  was  run  back  toward  the  south  end 
of  the  building,  and  the  process  of  filling  the 
pots  began  again. 

It  frequently  happmed  that  when  one  of 
tbeee  hot,  empty  pots  was  returned  to  a  truck 
by  the  crane,  it  would  not  be  placed  precise- 
ly in  the  proper  position  thereon,  and  it  be- 
came necessary  that  it  be  moved  a  little.  The 
pots  were  too  hot  and  too  heavy  to  be  moved 
or  adjusted  by  hand,  and  this  was  done  by 
means  of  a  crowbar,  by  a  workman  assigned 
to  this  work. 

When  plaintiff  was  employed  by  the  defend- 
ant company,  he  was  put  to  wortc  at  skim- 
ming molten  iron  in  large  receptacles  in  this 
room.  After  doing  this  work  for  a  week>  he 
was  assigned  the  duty  of  adjusting  these  pots 
with  a  crowbar.  He  is  a  Croatian  unfamiliar 
with  the  English  language,  and  gave  his  tes- 
timony throngh  an  interpreter.  He  testified 
that  he  was  called  from  his  other  work  by 
defendant  Rainey;  that  the  foreman  of  de- 
fendant company  then  came  and  made  him 
understand  that  he  was  to  adjust  the  pots 
(which  work  he  had  seen  another  workman 
doing),  in  accordance  witli  the  directions  given 
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talm,  from  time  to  time,  by  Ralney  from  the 
platform.  It  appears  that  at  times  another 
negro  occupied  the  platform  and  operated  the 
controller  and  the  lever.  And  In  a  deposition 
of  plaintiff,  read  at  the  trial  by  defendant's 
counsel  In  Ueu  of  further  cross-examination, 
plaintiff  testified.  In  substance,  that  he  was 
required  to  obey  whichever  negro  operator 
was  thus  on  duty  and  to  do  whatever  the  op- 
erator told  blm  to  do.  And  at  the  trial  the 
following  stipulation  entered  Into  by  counsel 
was  read  to  the  Jury,  viz.: 

"It  is  hereby  stipulated  and  agreed  *  *  * 
that  when  plaintiff  received  injuries  on  the  oc- 
casion mentioned  in  his  petition,  and  for  sever- 
al days  theretofore,  it  was  the  duty  of  defend- 
ant Spencer  Rainey,  then  in  the  employ  of  de- 
fendant American  Car  &  Foundry  Company,  to 
instruct  plaintiff  herein  as  to  when,  where  and 
how  be  should  place  in  position  pots  upon 
trucks  then  and  there  operated  by  defendants." 

Plaintiff  had  been  engaged  in  this  work 
about  a  month  when  Injured.  It  appears  tbat 
Rainey  communicated  with  plaintiff  from  the 
platform  by  motioning  with  his  hand;  L  e., 
when  It  was  necessary  to  move  a  pot  upon 
one  of  the  tmcks,  Rainey  would  Indicate,  by 
a.  motion  of  his  hand,  the  direction  In  which 
It  was  to  be  moved,  and  plaintiff  would  mora 
it  accordingly  with  his  crowbar.  And  tf 
Balney'  Intended  to  move  the  trucks  whoi 
plaintiff  was  In  a  position  to  be  endangered 
thereby.  It  was  his  custom  to  call  to  plaintiff 
to  "look  out,"  a  warning  which  plaintiff  nn- 
derstood. 

'  .Accordingly  to  the  evidence  for  plaintiff, 
just  prior  to  his  Injury  he  was  east  of  the 
tracks  upon  which  the  trucks  were  operated 
when  be  was  directed  by  Rainey  to  adjust 
one  of  the  pots,  and  be  thereupon  immediately 
undertook  to  do  sa  For  this  purpose  It  was 
necessary  for  him  to  go  upon  the  track,  be- 
twerai  two  of  the  trucks,  and  he  accordingly 
did  this.  As  soon  as  plaintiff  had  taken  this 
position  and  bad  begun  to  adjust  the  pot,  Rai- 
ney, wltiiout  warning  to  plaintiff,  operated  the 
oontroUer  and  caused  the  trucks  to  be  moved 
forward,  whereby  plaintiff  was  thrown  to 
one  side  and  his  leg  caught  between  the 
trade  and  a  poet,  causing  his  leg  to  be  so  bad- 
ly crushed  that  amputation  became  necessary. 

According  to  the  testimony  of  Rainey,  de- 
fendants' only  witness,  plaintiff  was  Injured 
by  reason  of  going  upon  the  track  without 
being  told  to  do  so,  and  witbout  the  knowledge 
of  the  witness.  For  our  purposes  this  testi- 
mony need  not  be  stated  in  detaU. 

[lj  It  Is  Insisted  by  appellant's  learned 
counsel  that  the  trial  court  erred  In  refusing 
to  peremptorily  direct  a  verdict  for  defend- 
ant company.  PlalntlfTs  case  proceeds  upon 
the  theory  that.  In  respect  to  giving  directions 
or  orders  to  plaintiff,  defendant  Rainey  was 
a  vice  principal  of  his  codefendant,  appellant 
her*.     It  is  argued  for  appellant,  however. 


that,  under  the  evidence  and  the  Btlpnlatloii, 
Rainey  was  not  a  vice  principal  bat  a  mere 
fellow  servant  with  plaintiff.  To  tills  we 
cannot  accede.  It  Is  true  that  plaintiff  and 
Rainey  worked  under  a  common  foreman,  bat 
Rainey  was  given  power  and  authority  to 
direct  plaintiff  in  his  work  and  to  control 
his  movements;  and  plaintiff  was  required 
to  obey  Ralney's  directions  or  orders.  If 
one  servant  Is  clothed  with  power  and  an- 
thorlty  to  direct  and  control  other  servants. 
or  another  servant,  in  the  performance  of 
some  brancb  of  Qie  master's  work,  the  mas- 
ter is  liable  for  negUgenoe  on  the  part  of  such 
superior  servant  In  the  exercise  of  aruch  pow- 
er and  authority  conferred  ui>on  blm.  That 
this  doctrine  is  fully  recognized  and  estab- 
lished In  this  state  will  appear  by  reference 
to  a  few  of  the  many  cases  which  mlgbt  be 
cited  In  support  thereof.  See  Moore  v.  Bail- 
road,  85  Mo.  688 ;  Schroeder  v.  BaUrotul.  106 
Mo.  322,  18  S.  W.  1094,  18  L.  R.  A.  827;  Mil- 
ler V.  Railroad,  109  Mo.  350,  19  a  W.  58,  32 
Am.  St.  Rep.  673;  Bane  ▼.  Irwin,  172  Mo. 
308,  72  S.  W.  B22;  Burkard  v.  Rope  Co.,  217 
Mo.  406v  loc.  dt  482.  117  B.  W.  35;  EngUsh 
V.  Rand  Shoe  Co.,  145  Mo.  App.  461,  122  S.  W. 
747;  MerU  v.  Rope  Co.,  174  Ma  App.  94. 156 
S.  W.  807;  Jorkiewics  v.  Brake  Co.,  18S  Mo. 
App.  534,  172  S.  W.  441- 

In  Burkard  v.  Rope  Co.,  supra,  217  Ala  loc 
dt.  482,  117  S.  W.  41,  referring  to  the  rule 
enunciated  In  Moore  v.  Railroad,  anpra.  It  U 
said: 

"It  Is  ruled  that  they  are  fellow  aerranU 
who,  under  the  direction  and  management  of 
the  master  himself,  or  by  some  servant  placed 
by  the  latter  over  them,  are  engaged  in  the 
prosecution  of  the  same  common  work,  and 
without  any  dependence  upon  or  relation  to 
each  other  except  as  colaborers  without  rank, 
and  that  he  is  a  vice  prindpal  who  is  intrusted 
by  the  master  with  power  to  saperiateDd.  di- 
rect, or  control  the  workman  in  his  work,  and 
that  for  negligence  in  such  superintendence,  di- 
rection, or  control,  the  master  is  liable." 

[2,  3]  But  It  Is  earnestly  contended  that 
conceding  arguendo  that,  with  respect  to  his 
authority  and  duty  to  direct  and  control 
plaintiff  In  his  work,  Rainey  was  a  vice  prin- 
dpal, nevertheless  with  respect  to  bis  duties 
in  starting  and  stopping  the  trudts^  and  In 
tipping  the  ladle,  he  was  a  fellow  servant 
with  plaintiff;  and  that  plaintiff's  injuries 
were  caused  by  negligence  on  the  part  of 
Rainey  In  the  latter's  capadty  of  fellow  serr- 
ant.  And  in  this  connectlcn  many  cases  are 
dted  and  quoted  from  which  we  deem  it  un- 
necessary to  discuss.  The  "dual  capadty 
doctrine"  has  long  been  recognised  in  this 
state.  And  it  has  long  been  settled  that, 
where  one  servant  Is  Injured  by  the  ne^ig^it 
act  of  another  servant  occupying  a  dual  ca- 
pacity, it  is  the  character  of  the  act,  and  not 
the  rank  of  the  servaat,  that  detennlnea  the 
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queatimi  of  the  master's  liability  for  saCh 
n^U«ence.  Bee  Sngllsh  r.  Band  Sboe  Ca, 
supra,  145  Mo.  Api>.  loc  dt  450,  122  S.  W. 
747  and  cases  tbcre  dted.  It  may  be  quite 
true  (and  lespo&dent  concedes  it  to  be)  that 
Kalney  occupied  a  dual  capacity;  tbat  as  op- 
erator of  tbe  controller  and  tlie  lever  be  was 
a  fellow  servant  with  plaintiff,  while  as  one 
clothed  with  authority  to  direct  plaintiff's 
movements  he  was  as  to  plaintiff  a  vice  prin^ 
dpal.  We  do  not  agree,  however,  diat  plain- 
tiff's Injuries  resulted  alone  from  a  negligent 
act  of  Ralney  In  his  capadty  as  a  fellow  serv- 
ant. 

Tbe  argument  advanced  by  appellant  is, 
in  short,  that  the  order  given  by  Ralney  to 
plaintiff  to  move  the  pot  on  tbe  track  was  not 
a  negligent  order,  but  a  perfectly  proper  one; 
and  that  plaintiff's  injury  was  caused  solely 
by  the  subsequent  neg^gmce  of  plaintiff, 
as  a  fellow  servant,  in  prematurely  setting 
the  trucks  In  motion.  Bnt  we  think  that  this 
argument  will  be  found  unsound  when  all  of 
tbe  facts  of  the  case  are  considered.  It  Is 
true  that  It  was  not  negligence  on  the  part  of 
Ralney,  as  vice  prindpal,  to  order  plaintiff  to 
adjust  the  pot,  but  it  was  negligence  on  his 
part  in  such  capadty  to  fall  to  warn  plaintiff 
that  the  trucks  were  about  to  be  moved. 
Having,  by  virtue  of  the  authority  conferred 
upon  him,  ordered  plaintiff  Into  this  position, 
if  Indeed  Ralney  intended  to  set  the  trnds 
In  motion,  it  was  bis  duty  to  direct  plaintiff 
to  withdraw  from  such  dangerous  position,  or 
to  give  him  suitable  warning  in  some  manner. 
We  think  that  It  will  not  do  to  say  that  there 
was  no  negligence  on  the  part  of  Ralney  as 
vice  prindpal  which  contributed  to  the  In- 
Jury,  when  in  fact  Ralney,  clothed  with  the 
authority  of  the  master,  sent  plaintiff  into 
this  place,  and  while  holding  him  there  In  the 
performance  of  the  master's  orders  sent  the 
trucks  forward,  injuring  him.  In  our  view 
of  the  facts,  plaintiff's  injury  was  due  to  the 
negligence  of  Ralney  as  a  vice  prindpal  (the 
master's  negligence)  combined  with  his  negli- 
gence as  a  fellow  servant.  And  it  is  well  set- 
tled that,  when  the  negligence  of  the  master 
is  combined  with  that  of  a  fellow  servant  in 
producing  tbe  injury,  the  negligence  of  nei- 
ther being  the  sole,  effident  cause,  both  the 
master  and  the  fellow  servant  are  liable,  and 
the  Injured  servant  may  maintain  his  action 
against  dther  or  both.  Bluedom  v.  Railway 
Co.,  108  Mo  439,  loc.  dt  448,  18  a  W.  1103, 
32  Am.  St  Rep.  616;  Browning  v.  Railway 
Co.,  124  Mo.  66,  27  8.  W.  644;  Radtke  v.  Bas- 
ket &  Box  Co..  220  Mo.  loc.  dt  23,  129  S.  W. 
608;  Rigsby  v.  Oil  WeU  Supply  Co,  116  Mo. 
App.  loc.  dt  814.  91  S.  W.  460;  Mertz  v.  Rope 
Co.,  supra. 

[4]  But  there  is  another  view  of  the  case 
whldi  In  our  Judgment  leaves  no  room  for 
doubt  as  to  the  liability  of  defendant   When 


plaintiff  wmt  upon  the  traCk  between  these 
trucks,  he  did  so,  not  of  bis  own  Initiative, 
but  In  obedience  to  Oie  express  command  of 
the  master,  then  and  there  issued  by  the  vice 
prindpal  Ralney;  and,  having  thus  sent 
plaintiff  into  this  position  to  perform  the 
work  in  question,  it  became  tbe  personal, 
nondelegable  duty  of  the  master  to  exerdse 
ordinary  care  to  keep  safe  the  place  where 
plaintiff  was  thus  required  to  work.  And 
plaintiff  was  entitled,  within  reason,  to  rely 
upon  the  Implied  assurance  that  this  duty 
would  be  performed.  This  Is  a  duty  which 
the  master  cannot  shift  to  or  put  upon  others 
so  as  to  exculpate  himself  from  liability  when 
an  injury  happens  by  reason  of  its  nonper- 
formance. And  if  the  master  deputizes  tbe 
performance  of  such  duty  to  a  servant  no 
matter  how  low  tbe  latter  may  be  in  rank  4Nr 
the  scale  of  employment,  as  to  that  duty  the 
acts  of  such  servant  became,  in  law,  the  acts 
of  the  master.  See  Koemer  t.  St  Louis  Car 
Co.  20e  Mo.  141.  107  &  W.  481,  17  U  R.  A. 
(M.  S.)  292;  White  v.  Montgomery  Ward  & 
Co..  191  Mo  Aw.  268,  177  S.  W.  1089;  Cbu- 
Uck  V.  American  Car  ft  Foundry  Co.,  199  B. 
W.  487;  Zellars  t.  Missoari  Water  Co.,  92 
Mo;  App.  123,  et  seq.  In  tkla  view,  the  negli- 
gence of  Bainey  in  rendering  unsafe  the  place 
where  plaintiff  vras  expressly  requfared  to 
work  at  the  time' was,  in  law,  the  negligence 
of  the  master,  casting  liability  upon  the  lat- 
ter for  the  oonsequencee  thereof. 

We  think  that  the  demurrer  was  well  ruled. 

[(}  Complaint  is  made  of  plaintiff's  first 
instmctian,  v^ich  is  as  follows: 

"The  court  inatructs  the  Jury  that  if  you 
find  from  the  evidence  in  this  case  that  on  tbe 
4th  day  of  September,  1912,  in  the  city  of  St 
Loois,  Ma,  defendants  were  engaged  in  oper- 
ating the  railroad,  cars,  and  pots  mentioned  in 
evidence,  and  that  plaintiir  and  Spencer  Bainey 
were  then  in  the  employ  of  defendant  Amer- 
ican Car  &  Foundry  Company,  and  that  said 
Bainey  was  then  and  there  authorized  by  de- 
fendant American  Car  &  Foundry  Company 
then  and  -there  to  operate  said  cars  and  pots 
and  to  instmct,  that  is  to  say,  to  direct  or  or- 
der plaintilf  where,  when,  and  how  he  ahonid 
perform  hia  duties  to  defendant  American  Car 
ft  Foundry  Company,  and  that  he  then  and 
there  ao  instructed  plaintiff  to  then  and  there 
adjust  one  of  said  pots  upon  one  of  said  cars, 
and  thereby  required  and  caused  plalntilF  then 
and  there  to  go  upon  said  track  between  two 
of  aaid  cars  and  adjust  aaid  pot,  and  that  said 
Spencer  Bainey  then  and  there,  by  the  exerdae 
of  ordinary  care,  could  have  discovered  that 
aaid  cara  were  then  abont  to  move  and  were 
likely,  by  reason  thereof,  to  strike  and  injure 
plaintiff,  and  then  and  tliere  negligently  failed 
to  warn  plaintiff  and  countermand  aaid  inatmc- 
tion,  if  any,  and  thereby  negligently  required 
plaintiff  to  remain  on  said  track  between  aaid 
pota,  and  then  and  there  negligently  caused 
and  permitted  said  cara  auddenly  to  move  vio- 
lently along  and  over  said  railroad  track,  and 
that  defendants,  by  said  negligence,  if  any,  then 
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and  there  directly  and  proztmately  cansed  and 
permitted  plaintiff  to  be  struck  by  one  of  aaid 
carB  and  plaintiff's  left  leg  to  be  crashed  be- 
tween the  wheels  of  said  car  and  one  of  the 
rails  of  said  traclc  and  the  iron  column  mention- 
ed in  evidence,  and  plaintiff  thereby  to  be  in- 
jnred  and  damaged,  and  that  defendants  by 
the  exercise  of  ordinary  care  could  have  warned 
plaintiff  and  countermanded  said  Imtruction 
and  thereby  averted  said  injury,  if  any,  then 
you  will  find  for  plaintiff  and  against  both  de- 
fendants, unless  you  further  find  that  plaintiff 
was  guilty  of  negligence  and  thereby  directly 
and  proximately  contributed  to  cause  himself 
to  be  injured." 

It  Is  said  that  in  permitting  the  Jnry  to 
find  that  Ralney  bad  anthorlty  "to  direct  or 
order  plaintiff,  when,  where,  and  how  be 
should  perform  his  duties  to  defendant 
American  Gar  &  Foundry  Company,"  the  In- 
struction is  broader  than  the  evidence  war- 
rants. Bat  the  evidence,  set  forth  in  sab- 
stance  above,  shows  that  Ralney  was  aathor- 
Ized  to  direct  plaintiff  in  the  performance  of 
those  duties  in  wtiich  he  was  engaged  when 
injnred.  And  the  wording  of  this  portion  of 
the  instruction  could  not  have  been  in  any 
wise  prejudicial  to  appellant. 

[S]  Ttiat  portiim  of  the  instruction  which 
authorises  and  reqaires  the  jnry  to  find  "tliat 
said  Raln^,  then  and  there,  l>y  the  exercise 
of  ordinary  care,  could  have  discovered  that 
said  trucks  were  then  abont  to  be  moved,"  la 
also  criticized.  It  is  argued  tliat  tlds  author- 
izes the  jury  to  find  that  at  the  instant,  wboi 
Ratney  directed  plaintiff  to  adjust  the  pet,  he 
(Ralney)  had  then  formed  the  intention  to 
move  the  trucks;  whereas,  there  is  no  evi- 
dence that  such  was  the  case.  But  we  per- 
ceive nothing  prejudicial  in  this  portion  of 
tlie  instruction.  While  ft  was  not  necessary 
that  the  Jury's  findings  be  of  precisely  this 
character,  defendant  has  no  cause  to  com- 
plain of  the  instruction  on  this  score.  The 
evidence  is  that  plaintiff  Immediately  obeyed 
Rainey's  order,  and  tbat  the  trucks  were 
moved  immediately  after  he  began  to  execute 
it.  The  instruction  dealt  with  that  situation, 
and  the  jury  doubtless  fully  understood  that 
they  were  authorized  to  find,  not  that  Ralney 
had  formed  the  intention  to  start  the  tmc^B 
when  be  gave  dte  order,  but  that  immediately 
thereafter  he  conld  have  discovered,  by  the 
exercise  of  ordinary  care,  that  the  trucks 
were  about  to  move  forward. 


We  pOTcdve  no  rererslHe  error  in  the  rec- 
ord, and  the  judgment  should  accordingly 
be  affirmed.    It  is  so  ordored. 

REYNOIJl>S,  p.  J.,  and  BECKBS,  J.,  con- 
cur. 

On  Motion  for  Rehearing. 

AXIiEN,  J.  [7]  Appellant's  motion  for  re- 
hearing directs  our  attention  to  the  fact  that 
in  the  foregoing  opinion  no  reference  is  made 
to  the  argument  of  appellant's  counsel  in 
their  brief  to  the  effect  that  the  demurrer  to 
the  evidence  should  have  been  sustained  on 
the  ground  that  plalntlfTs  evidence  as  to  the 
manner  in  which  be  received  his  injury  is 
wholly  contrary  to  physical  facts;  and  It  is 
said  tliat  we  have  evidently  overlooked  this 
question.  As  to  this,  we  may  say  that  we  did 
not  overlook  the  matter,  but  deemed  it  un- 
necessary to  discuss  it  This  argum^it  pro- 
ceeds upon  the  theory  that  plaintiff,  when 
struck  by  the  truck,  could  not  have  bees 
thrown  in  the  manner  shown  by  his  evidence. 
Plaintiff,  as  said,  could  speak  no  English  and 
testified  through  an  interpreter;  and  some 
of  bis  testimony  as  to  the  details  of  the  casu- 
alty is  not  entirely  clear.  However,  the  pre- 
cise manner  in  which  lie  fell  or  was  thrown 
when  the  trudc  was  run  upon  blm  is  not  a 
matter  of  material  consequence.  There  is  no 
dispute  as  to  the  fact  that  the  truck  was  ran 
upon  him,  injuring  mm;  and,  aco^ting  as 
true  the  evidence  for  plaintiff  In  reelect  to 
what  occurred  just  prior  thereto,  the  case, 
we  think,  was  one  for  the  Jury. 

It  is  further  argued  that  the  foregoing 
opinion  is  contrary  to  certain  prior  rulings  ctf 
the  Supreme  Court,  and  particularly  to  that 
In  Mclntyre  v.  Tebbetts,  257  Mo.  U7, 165  S.  W. 
757,  which  it  is  said  we  Inadvertently  over- 
looked. We  did  not,  and  do  not,  consider  our 
ruling  herein  contrary  to  any  of  the  cases 
dted.  The  facts  of  tiie  Mclntyre  Case  dilfer 
much  from  those  here  involved.  It  was  held 
that  the  act  of  the  foreman  in  startlDg  fo^ 
ward  the  wagon,  which  caused  plaintiff's  fall, 
was  the  act  of  a  fellow  servant,  and  that  do 
negligence  Intervened  on  the  part  of  the  fore- 
man in  bis  capacity  as  vice  principal;  and 
there  was  no  breach  of  the  master's  duty  to 
the  servant  in  respect  to  a  safe  place  to  wott 

With  the  concurrence  of  the  other  Judges; 
the  motion  for  rehearing  is  overruled. 
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STARK  T.  SCHERF  et  al.     (No.  161M.) 

(St.  Loois  Coort  of  Appeals.    Missonri.    Jan. 
7,  1919.) 

1.  Bills  and  Noras  4=>611— Acnons— Bvi- 

DENCE. 

In  an  action  on  a  note  wMch  defendant 
claimed  bad  been  paid,  it  appearing  that  the 
bolder  bad  transmitted  it  to  a  bank  wbicb  took 
np  tbe  Bame  and  paid  tbe  bolder,  held  tbat  cor- 
respondence between  tbe  bolder  and  incb  bank 
waa  admissible,  aa  Uading  to  show  payment 

2.  BltM  AWD  NoRS  «a»587(8)  —  Patmmtt — 
JvBT  QmnoR. 

In  an  aotion  on  a  note  wbieb  had  been  tak- 
en op  bj  a  bank  which  paid  the  holder,  feeld 
that  the  question  wbetbeor  the  note  bad  been 
discbaTged  and  paid  was,  under  the  evidence, 
for  tbe  jnry. 

3.  Bnxs  AHD  Nom  «»•£»— PATmirT— In- 

TBimOH. 

Where  a  stranger  to  a  note  paid  the  amonnt 
thereof  to  the  holder  throoch  a  bank,  it  is  a 
question  of  intention  whether  tlK  payment  was 
in  discharge  of  tha  note  or  in  purcbaae  thereof. 

4.  Bius  AKD  Notes  «so42&->PATifERT— Ob- 
jection. 

Wber«  a  bank  to  which  a  note  waa  sent  for 
collection  paid  the  holder  and  tiausferred  the 
note  to  a  stranger,  who  paid  tbe  amount  due 
with  intent  to  keep  alive  tbe  obligation,  tbe 
makers  of  the  note  cannot  complain  and  the  in- 
strnment  remains  a  subsisting  obligation  againat 
tbem. 

5.  Tbiai.   «=3>253(5)— iNBTBtJcTioN— lanoBino 
Evidence. 

In  an  action  on  a  note  which  defendants 
claimed  bad  been  discharged,  where  it  appeared 
that  the  holder  had  sent  the  same  to  a  bank 
for  collection  and  received  from  it  the  amount 
dne,  and  it  farther  appeared  tbat  the  note  pass- 
ed into  the  possession  of  a  stranger  thereto, 
who  transferred  it  to  plaintiff,  an  instruction 
that  if  tbe  bolder  sent  it  to  a  bank  for  collec- 
tion and  the  amount  thereof  waa  paid  to  the 
bask  and  remitted  to  tbe  holder,  plaintiff  could 
not  recover,  Aeld  erroneous,  disregarding  the 
question  whether  a  third  person  acquired  thfr 
note. 

Appeal  from  St  Louis  Circuit  Court;  Leo 
S.  Rassieur,  Judge. 
"Not  to  be  officially  published." 

Action  by  Obarlee  B.  Stark  against  Hen- 
ry Scherf,  and  another.  From  a  Judgment 
for  defendants,  plalntltt  appeals.  Reversed, 
and  remanded. 

A.  &  H.  N.  Amsteln,  of  St.  Louis,  for  ap- 
pellant. 

A.  £.  L.  Oardner,  of  Clayton,  and  Henry 
Hlgglnbotbam,  of  St  Louis,  tor  respondents. 

ALLE3N,  J.  This  is  an  action  on  a  prom- 
issory note  for  the  sum  of  $1,0S0,  dated  Au- 
gust 17,  1910,  due  90  days  after  date,  and 


bearing  Interest  at  the  rate  of  6  per  Cent 
from  maturity.  Tbe  note  was  signed  by  the 
"People's  Home  Telephone  Company,  by  Jobn 
King,  Presldttit"  and  by  tbe  defendants 
Charles  A.  Autenrieth  and  Henry  Scherf. 
It  was  made  payable  to  the  order  of  defend- 
ant Henry  Sdierf,  who  indorsed  it  as  did 
also  the  defendant  Autouieth.  The  evi- 
dence shows  that  prior  to  the  maturity  of 
the  note  it  was  brought  to  tbe  Lemay  Ferry 
Bank,  at  Luxemburg,  St  Louis  county.  Mo., 
by  defendant  Scherf,  from  whom  that  bank 
purchased  it.  When  the  note  became  due 
the  bank  sent  It  to  a  trust  company  at 
Qnincy,  111.,  from  which  It  received  in  due 
course  the  amount  due  thereon.  The  note- 
was  not  marked  canceled,  or  paid,  "and 
on  January  12,  1912,  the  plaintiff  herein  in- 
stituted this  action,  as  the  holder  thereof, 
against  Scherf  and  Autenrieth,"  plalntltF 
having  acquired  the  note  from  one  Horeis, 
who  claims  to  have  purchased  it  from  tbe 
trust  company  at  Quincy,  111.  It  is  said  that 
In  thus  acquiring  the  Instrument  plaintiff 
was  acting  for  the  Jefferson  Bank,  of  the 
dty  of  St.  Louis,  which  held  a  judgment 
against  Bbreia. 

The  petition  is  in  tlie  usual  form^  Tbe  de- 
fendants filed  separate  answers,  each  plead- 
ing paymoit,  L  e.,  that  the  note  was  paid 
and  fully  discharged  on  November  23,  1910. 
The  defense  thus  set  np  in  each  answer  is 
put  in  issue  by  the  reply. 

At  the  trial  below,  before  the  court  and 
a  jury,  the  indorsement  of  defendant  Scherf 
upon  the  note  was  admitted  by  defendants' 
counsel,  and  thereupon  platntUDf  introduced 
the  note  In  evidence  and  rested.  The  de- 
fendants, to  sustain  the  issues  on  their  part, 
called  as  a  witness  one  Karrenbrock,  cashier 
of  the  Lemay  Ferry  Bank  mentioned  above. 
This  vrltness  testified  as  to  the  purchase 
of  the  note  by  that  bank  from  defendant 
Scherf,  and  that  when  the  note  became  due 
It  was  sent  to  the  State  Savings,  Loan  & 
Trust  Company  at  Quincy,  111.,  saying,  "We 
were  directed  to  do  so."  He  identified  cop- 
ies of  letters  writtoi  by  him,  as  cashier  of. 
the  bank,  to  the  trust  company,  at  Quincy, 
and  letters  and  a  telegram,  received  from 
the  latter  in  the  usual  course  of  business, 
regarding  the  transaction  In  question.  It 
was  agreed  by  counsel  that  the  copies  men- 
tioned might  be  admitted  in  evidence  In  lieu 
of  the  originals,  subject  to  objections  upon 
other  grounds.  Plaintiff  objected  to  tbe  in- 
troduction of  the  correspondence  on  tbe 
ground  that  standing  alone,  I.  e.,  in  the  ab- 
sence of  evidence  as  to  what  occurred  at 
Quincy,  lU.,  such  correspondence  did  not 
tend  to  prove  payment  of  the  note,  and  was 
hence  immaterial  and  Irrelevant  The  court, 
after  bearing  the  testimony  of  the  witness 
Karrenbrock,  overruled  this  objection. 

This  corre^iMidence  shows  that  on  No- 


>Por  other  eases  see  same  topla  and  KaT-NUM BBR  in  sU  Key-Mumbered  DlgesU  and  Indeses 
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Tember  12,  1910,  the  bank  wrote  to  the  tnut 
eompany,  asking  the  latter  to  let  It  know 
at  once,  by  wire,  whether  the  "People's  Tele-' 
phone  Ck>inpany,  John  King,  President, 
OaineayiUe,  Texas,"  had  deposited  with  the 
trust  company  $1,060  in  payment  of  this 
note.  In  napaaaa  to  this  letter  the  trust 
company,  on  November  14,  1910,  telegraphed 
the  bank  as  f ollowj) : 

"Parties  negotiating  for  loan  to  take  ap  note. 
Ton  might  send  it  to  this  bank  for  collection." 

And  this  telegram  was  confirmed  by  let- 
ter. On  November  15,  1910,  the  note  was 
sent  by  the  bank  to  the  trust  ooiQpany  with 
a  letter,  saying : 

"Mr.  John  King  informed  us  that  tbey  had 
made  arrangements  with  yon  to  take  np  this 
note.  Kindly  mail  ns  draft  for  same  and 
oblige." 

On  November  17,  1910,  the  trust  comi>any 
wrote  the  bank  as  follows: 

"The  parties  are  arranging  to  pay  this  note 
and  have  promised  to  come  in  to-morrow  and 
take  it  up." 

On  November  22,  1910,  the  trust  company 
remitted  the  amount  due  upon  the  note  with 
a  letter  saying: 

"We  inclose  herewith  onr  check    •  •    •    ^,. 

060    *    *    *    in    payment    of    the  following. 

(Name)  People's  Home  Telephone  Company. 
(Amoont)  $1,060." 

The  defendant  thereupon  rested,  and  at 
the  close  of  defendants'  evidence  the  plain- 
tiff prayed  the  court  to  give  a  peremptory 
instruction  to  the  effect  that  under  the 
pleadings  and  the  evidence  the  verdict  must 
be  for  plaintiff  against  both  defendants. 
This  instruction  the  court  refused  to  give. 

Thereupon  plaintiff,  in  rebuttal,  called 
Horeis  as  a  witness.  He  testified  that  at  the 
time  of  the  trial  he  lived  at  Lewlstown,  Mo., 
where  he  was  staying  upon  a  farm  with  his 
son;  that  he  bad  formerly  been  a  saloon- 
keeper in  Quincy,  IlL,  where  he  lived  in 
1910.  He  stated  that  he  first  saw  the  note 
kt  the  Lemay  -Ferry  Bank,  and  had  not  seen 
it  thereafter  until  the  day  of  the  trial.  He 
undertook  to  testify  that  he  came  to  the 
Lemay  Ferry  Bank  to  see  the  note  because 
of  something  that  was  said  to  him  by  John 
C.  King  (president  of  the  People's  Home 
Telephone  Company),  but  on  objection  of 
defendants  this  testimony  was  excluded,  no 
exception  being  saved  to  the  ruling.  He 
stated,  however,  that  he  "went  down  there 
to  take  up  that  note  for  collection,"  having 
made  arrangements  with  the  State  Sav- 
ings, Loan  &  Trust  Company  of  Quincy,  llL; 
that  he  did  not  go  to  the  trust  company  on 
bis  return  to  Qnlncy,  but  that  he  sent  a 
telegram  to  it  after  seeing  the  note.  He 
further  testified  that  he  made  a  loan  at  the 
trust  comimny  to  borrow  money  to  take  this 
note  op:  that  two  days  after  returning  to 


Quincy  he  went  to  the  trust  company.  He 
said:  "The  assistant  cashier  diowed  me 
that  he  had  the  note,  and  I  told  him  to  hold 
it  there."  He  further  testified  that  later  (the 
date  not  being  given),  at  his  instance  the 
note  was  sent  by  the  trust  comimny  to  a 
lawyer  in  St.  Louis,  Mr.  Roudebnsch,  for 
collection;  that  at  some  time  prior  there- 
to the  Jefferson  Bank  of  the  city  of  St.  Louis 
had  obtained  a  Judgment  against  him,  and 
that  when  he  subsequently  came  to  St.  Louis 
he  told  this  plaintiff,  as  represMitatlve  of 
the  Jefferson  Bank,  to  get  the  note,  and  that 
in  fact  he  and  plaintiff  later  went  to  Mr. 
Roudebusch's  ofilce,  where  the  note  was 
obtained  and  delivered  to  plalBtlir.  He  says 
that  he  had  no  other  means  of  paying  the 
Judgment  against  him,  and  agreed  to  let  the 
bank  have  the  note. 

At  the  close  of  all  the  evidence  plaintiff 
again  renewed  Its  request  for  tlie  peronp- 
tory  instruction  mentioned  above,  wIii<A  tn- 
atmction  the  court  again  rinsed  to  give. 
Plaintiff  asked  no  other  instructions  except 
one  as  to  the  amount  of  the  recovery  In  tiie 
event  that  the  verdict  shonid  be  for  plain- 
tiff. At  tile  request  of  the  defendant  the 
following  instruction  was  given: 

'TThe  court  tastmcts  the  Jury  that  If  yon  find 
and  believe  from  the  evidence  that  the  Lemaj 
Ferry  Bank  was  on  November  12,  1910,  the 
holder  and  owner  of  the  note  saed  on  and 
read  In  evidence  in  this  case,  and  that  as  such 
sent  the  note  to  the  State  Savings,  Loan  ft 
Trust  Company,  of  Qnincy,  M.,  for  collection 
on  or  about  said  day,  and  if  yon  farther  find 
that  the  amount  of  said  note  was  paid  to  said 
State  Savings  Loan  tc  Trust  Company,  of 
Quincy,  HI.,  after  the  15th  day  of  November, 
1910,  and  that  the  amount  so  collected  was  re- 
mitted thereafter  by  said  last-named  company 
and  paid  to  the  Lemay  Ferry  Bonk  in  paympnt 
of  said  note,  then  the  plaintiff  is  not  entitled 
to  recover,  and  your  verdict  must  be  in  favor 
of  the  defendants." 

The  Jory  returned  a  verdict  In  favor  of 
defendants,  and  from  a  Judgment  duly  en- 
tered thereon  the  plaintiff  prosecutes  this 
appeal 

[1,  2]  It  Is  contraded  that  the  court  erred 
In  admitting  in  evidence  the  correspondence 
mentioned  above;  that  this  did  not  constitute 
any  evidence  that  the  note  had  been  paid, 
and  that  the  court  oonsequeatly  erred  In 
refusing  to  give  the  peremptory  lostroctlon 
offered  by  plaintiff. 

While  it  Is  true  that  further  evidence  as 
to  what  occurred  at  Quincy  might  have  shed 
much  light  upon  the  matter  In  controversy, 
we  think  that  the  entire  correspoudence 
could  not  properly  have  been  excluded  on 
the  objection  made  t3iereto.  It  tended  to 
show.  In  corroboration  of  the  testimony  of 
Karrenbrock,  that  the  note,  at  maturity,  had 
been  sent  by  the  holder  thereof,  the  Lemay 
Perry  Bank,  to  the  trust  company  at  Quincy 
for  collection.  In  the  usual  coursa  of  busi- 
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neas;  and  tbat  tbe  trlist  company  thereafter 
remitted  the  amount  due  thereon,  as  In  pay- 
ment of  the  note.  If  parts  of  the  correspond- 
ence were  subject  to  objection  on  other 
grounds,  it  Is,  in  any  erent,  not  a  matter  to 
be  reckoned  with  here.  And  we  think  that 
tbe  testimony  of  Karrenbrock  and  this  cor- 
respondence constituted  evidence  tending 
to  show  that  the  note  had  been  paid  and  dis- 
charged, and  that  the  demurrer  to  the  evi- 
dence was  consequently  well  ruled. 

[3-Sl  We  are  of  tbe  opinion,  however,  that 
the  instruction  quoted  above  was  objection- 
able in  form,  and  that  It  was  error  to  give 
It  under  the  circumstances.     It  merely  re- 
quires the  Jury  to  find  that  the  bank,  the 
holder  of  the  note  at  maturity,  sent  It  to 
the  trust  company  for  collection;  that  the 
amount  of  the  cote  was  paid  to  the  trust 
company;  and  that  the  amount  so  collected 
was  thereafter  remitted  by  the  trust  com- 
pany "and  paid  to  the  Lemay  Ferry  Bank  in 
payment   of   said    note."     The    instruction 
fails   to   reckon  with   what  took   place  at 
Quincy;  that  is  to  say,  whether  the  amount 
doe  upon  the  note,  which  was  paid  to  the 
trust  company,  was  paid  in  payment  and 
discharge  of  the  note  or  In  purchase  there- 
of by  Horeis,  a  stranger  thereto.    If  Horeis, 
a  stranger  to  the  instrument,  paid  the  mon- 
ey, it  became  a  question  of  intention  wheth- 
er it  was  paid  in  discharge  of  the  note  or  in 
purdiase  titereof.     See  Citizens'  Trust  Ck>, 
T.  Ward.  105  Mo.  App.  223,  and  cases  cited, 
190  S.  W.  364.    Though  the  note  was  sent  by 
the  bank  to  the  trust  company  for  coUe<> 
Uon,  constituting  the  latter  the  agent  of  the 
bank  to  make  the  collection,  there  can  be 
no  doubt,  we  think,  that  if  the  trust  com- 
pany did  indeed  transfer  the  note  to  a  stran- 
ger who  purchased  it  with  the  intent  to  keep 
alive  the  obligation,  the  makers  of  the  note 
rannot  complain  thereof,  and  tne  instrument 
would  remain  a  subsisting  obligation  against 
them.     See  Citizens'  Trust  Co.  v.  Ward,  su- 
pra; McDonnell  v.  Burns,  83  Fed.  868,  28  C. 
0.  A.   174;  Dodge  v.  if'reedman's  Savings  & 
Trust  Co.,  93  V.  S.  379,  23  L.  Ed.  920.     Of 
course  the  Jury  were  at  liberty  to  disbelieve 
tbe  testimony   of  Horeis;   and   though   this 
witness  was  not  cross-examined,  there  were 
circumstances    appearing,     particularly    re- 
garding Ids  financial  standing  and  ability, 
that  might  well  cause  a  Jury  to  disbelieve 
that  be  purchased  this  note  with  his  own 
funds.     But,  as  we  view  this  instruction,  it 
authorized  a  verdict  for  defendants,  though 
the    Jury    believed    that    Horeis    paid    the 
amount  of  the  note  to  the  trust  company 
for    the  purpose  of  purchasing   it,    as   he 
claims,  and  that  the  money  was  so  accepted 
by   the   trust   company,   provided  the  Jury 
found,  merely,  that  the  amount  was  remit- 
ted by  the  trust  company  to  the  Lemay  Fer- 
ry Bank  as  being  in  payment  and  discharge 


of  the  note.  If,  indeed,  the  note  was  pur- 
chased by  a  stranger  thereto,  the  fact  alone 
that  the  trust  company,  in  remitting  to  the 
bank,  stated  In  a  letter  that  the  money 
was  remitted  in  payment  of  tbe  note  would 
not  conclude  the  matter. 

We  are  ot  the  opinion  that  the  giving  of 
this  instruction  constitutes  reversible  error 
for  which  the  Judgment  must  be  reversed, 
and  the  cause  remanded,  and  it  is  conse- 
quently so  ordered. 

REYNOLDS,  P.  J.,  and  BECKER,  J.,  con- 
cur. 


8ASN0WSKI  V.  MOBH^B  &  O.  R.  OO. 
(No.  1532Q.) 

(St.  Louis  Court  of  Appeals.  Mi'asouri.  Sub- 
mitted on  Briefs  Dec.  4,  191&,  Opinion  Fil- 
ed Jan.  7,  1919.  Rehearing  Denied  Jan.  22, 
1919.) 

1.  Raiuoam  «=9282(9)  —  Injxtkt  fbok  Db- 
nsonvB  DooB— Jusnr  QxnsnoiT. 

In  action  against  railroad  (or  injuries  from 
fall  of  insecurely  fastened  car  door  on  plaintiff 
while  employed  by  consignee  in  unloading  car, 
evidence  held  to  make  the  question  of  rail- 
road's liability  one  for  jury. 

2.  Bvii>KnoB  ^3>471(19)— Opinion  Eviukncs 
—Condition  of  Cab  Doob— Statements  or 
Pact. 

In  action  against  railroad  for  injuries  from 
fall  of  defective  and  insecurely  fastened  car 
door,  statement!  by  witnesses  that  wood  or 
frame  around  door  was.  rotten  and  would' not 
hold  staples  were  statements  of  fact  and  not 
of  mere  opinion. 

3.  RArLKOADB  «=3272  — ■  Injttbiks  to  Con- 
sionke'b  BupLOTt— Evidence— NEQLiaENCB 
or  iNiTiAi.  Cabbibb. 

In  action  by  consignee's  employ^  against 
railroad  for  injuries  from  fall  of  insecorelr 
fastened  car  door  after  delivery  of  oar  to  con- 
signee by  connecting  carrier,  evidence  ?teld  to 
warrant  finding  that  defendant  initial  carrier 
was  responsible  for  the  defective  condition  of 
door. 

4.  Railboads  «s>262  —  Injubixb  to  Con- 
bioneb's  EicplotA  —  LiABiLirr  or  Initiai, 
Cabbibb. 

Where  railroad  delivered  car  with  insecure- 
ly fastened  door  to  shipper  and  after  loading 
of  car  by  shipper  delivered  car  to  connecting 
carrier,  the  initial  carrier  was  liable  for  inju- 
ries to  consignee's  employ^,  because  of  such 
defective  door. 

5.  RAHJtOADS  «=9282(9)— Injcbies  fbom  Db- 

FBOTIVB  DOOB— CONTBIBUTOBT   NEGLIGENCE. 

Plaintiff,  injured  from  fall  of  insecurely 
fastened  car  door  while  unloading  coal,  was  not 
as  a  matter  of  law  guilty  of  contributory  neg* 
ligence,  where  the  defect  was  not  so  glaring  as 
to  warn  plaintiff,  who  made  no  examination  of 
door  and  did  not  apprehend  danger. 


sFor  etimr  oaxa 
207  8.W.-65 
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Appeal  from  St  liOais  Circuit  Court;  Leo 
B.  Rassleur,  Judge. 
"Not  to  be  officially  published." 

Action  by  Adam  Sasnowskl  against  the 
Mobile  &  Ohio  Railroad  Company,  a'  ctKpora- 
tlon,  and  others.  Judgment  for  plaintiff 
against  named  defendant,  and  It  appeals.  Af- 
firmed. 

R.  P.  &  O.  B.  Wllllama,  of  St  Louis,  for 
ai^Uant 

Charles  Fensky  and  Charles  E.  Morrow, 
both  of  St.  Louis,  for  respondent 

REYNOLDS,  P.  J.  Plaintiff,  while  assist- 
ing In  unloading  coal  from  a  car,  in  place 
on  tracks  on  the  premises  of  the  National 
Enameling  &  Stamping  Company,  situated  at 
Granite  Oty,  Illinois,  had  his  leg  hurt  by  the 
falling  ui>on  It  of  the  back  gate  or  door  of 
the  car,  confining  him  to  a  hospital  and  pre- 
venting him  from  earning  wages  for  quite  a 
length  of  time.  The  action  was  originally 
commenced  against  the  Mobile  &  Ohio  Rail- 
road Company,  the  St.  Louis  Merchants 
Bridge  Terminal  Railway  Company,  and  the 
National  Enameling  &  Stamping  Company, 
but  was  dismissed  by  plaintiff  as  to  the  St. 
Louis  Merchants  Bridge  Terminal  Railway 
Company  and  the  National  Enameling  & 
Stamping  Company  and  went  to  the  Jury  on 
the  issue  as  to  the  liability  of  the  defendant 
Mobile  &  Ohio  Railroad  Company.  There 
was  a  rerdict  In  favor  of  plaintiff  and  against 
that  defendant  in  the  sum  of  $1,000,  Judg- 
ment following,  from  which  defendant  baa 
duly  appealed. 

The  petition  (diarges  that  on  or  about  Oc- 
tober 6th,  1911,  while  plaintiff  was  engaged 
In  the  line  of  his  duty  as  an  employ^  of  the 
Enameling  &  Stamping  Company,  In  the  un- 
loading of  coal  from  a  car  controlled,  used, 
furnished  and  operated  by  the  Mobile  &  Ohio 
Railroad  Company,  and  which  had  been  run 
on  to  the  tracks  of  the  Enameling  &  Stamp- 
ing Company  by  the  St  Louis  Merchants 
Bridge  Terminal  Railway  Company,  and 
which  car  was  in  a  defective  and  dangerous 
condition  known  to  defendants,  a  part  of  'the 
framework  at  the  end  of  It,  sometimes  called 
a  door,  which  was  then  and  there  defective 
and  Insecurely  fastened,  the  fastenings  be- 
ing loose  and  broken,  came  loose  and  the 
door  fell  on  plaintiff's  left  leg,  breaking  the 
bone.  The  negligence  charged  is  that  defend- 
ant knew,  or  by  the  exercise  of  ordinary  care 
could  have  known,  of  the  defective  condition 
of  the  car  and  the  danger  to  persons  working 
on  or  about  It,  in  time  for  plaintiff  to  have 
avoided  b^ng  Injured,  end  that  it  was  the 
duty  of  the  defendant  railroad  companies  to 
Inspect  the  car  for  the  purpose  of  determin- 
ing whether  or  not  it  was  In  a  defective  con- 
dition, which  they  had  neglected  to  do,  and 
neglected  to  give  any  warning  to  penaas  re- 


quired to  work  In  or  about  the  car,  and  nes- 
llgently  left  the  car  In  this  defective  condi- 
tion at  the  point  of  Its  destination  loaded 
with  coal  to  be  unloaded,  which  negligence. 
It  is  diarged,  directly  contributed  to  cause 
the  Injury  to  plaintiff. 

The  answer  of  the  defendant  Mobile  &  Ohio 
Railroad  Company,  after  a  general  denial, 
pleads  that  the  accident  tp  the  plaintiff  was 
caused  by  his  own  carelessness  and  negli- 
gence directly  contributing  to  it  This  was 
denied  by  a  reply. 

By  agreement  of  counsel,  filed  in  the  case, 
it  was  stipulated  that  the  MobUe  &  Ohio 
Railroad  Cbmpany  was  a  common  carrier, 
operating  a  line  of  railroad  In  the  state  of 
Illinois,  and  that  about  October  2nd.  1911, 
that  defendant  furnished  three  coal  cars  be- 
longing to  it,  giving  the  numbers,  to  the  ship- 
per and  delivered  tham  to  the  shipper  at  Its 
coal  mine  at  Eaton,  In  Illinois,  to  be  loaded 
by  the  shipper  with  coal ;  that  after  the  cars 
were  loaded  by  the  shipper  with  coal,  the 
defendant  railroad,  on  that  date,  moved  the 
car  over  its  railroad  line  from  Eaton,  billed 
to  the  National  EnameUng  &  Stamping  Com- 
pany, at  Granite  City,  Illinois,  and  delivered 
the  cars,  on  October  4th,  1911,  to  a  connect- 
ing carrier  at  East  St  Louis,  the  northern 
end  of  the  line  of  the  Mobile  tc  Ohio  Rail- 
road Company;  that  this  connecting  carrier 
thereafter  and  on  October  6th,  1911,  deliver- 
ed the  loaded  cars  to  the  National  Enameling 
ft  Stamping  Company  on  its  private  track  at 
Granite  City,  Illinois. 

Plaintiff  then  proceeded  to  the  Introdno 
tlon  of  oral  testimony,  which  was  taken  by 
means  of  Interpreters  and,  as  usual  In  cases 
of  that  kind.  Is  very  unsatisfactory.  It  suf- 
ficiently appears,  however,  that  at  the  time 
of  the  accident  there  were  a  few  bush- 
els of  coal  In  the  rear  $nd  of  a  car  In  place 
on  the  private  tracks  of  the  Enameling  ft 
Stamping  Company,  which  plalntUT,  with  oth- 
ers was  unloading.  This  coal  was  at  the 
rear  end  of  the  car,  <whlch  seems  to  h&ve 
been  composed  of  a  gate  or  door,  to  be  open- 
ed inward.  The  car  was  Identified  as  a  car 
of  the  Mobile  ft  Ohio  Railroad  Company. 
There  was  evidence  to  the  effect  that  thl<: 
door  was  not  securely  fastened ;  that  It  was 
Intended  to  have  staples  In  the  frame  of  the 
car.  There  Is  testimony  that  the  wood  work 
Into  which  the  staples  were  driven  was  old 
and  rotten,  so  rotten  that  a  witness  testified 
that  taking  hold  of  this  wood  wor^  be  could 
crumble  It  with  his  fingers.  Some  sort  of  ap- 
pliance, apparently  straps,  were  to  be  at- 
tached or  were  attached  to  the  door,  to  be 
put  over  these  staples  and  hold  the  door  in 
place.  In  i)oint  of  fact  according  to  the  ev- 
idence, this  door  was  not  secured  at  all  and 
when  the  coal  was  removed,  or  about  to  be 
removed,  from  the  foot  or  bottom  of  It  the 
door  fell  In  and  crushed  plaintiff's  leg.  There 
was  evidence  as  to  bis  earning  capacity  or 
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loos  of  Ume  and  the  verdict  for  $1,000  U  not 
assailed  as  exorbitant  or  excessive, 

Defendant  Introduced  oo  evidence. 

The  assignments  of  error  made  to  us,  are 
to  the  refusal  of  tbe  court  to  instruct  the 
Jury  to  find  a  verdict  for  defendant,  and  per* 
mlttlng  plalntlfTs  witnesses  to  give  fbelr 
opinions  and  conclusions  as  to  the  cause  ait 
plaintiff's  injury,  and  in  admitting  evidence 
offered  by  plaintiff,  over  thB  objection  of  de- 
fendant, and  In  overruling  defendant's  mo- 
tion for  a  new  trial. 

[1]  We  do  not  thlnlc  this  first  assignment 
Is  tenable.  There  was  substantial  evidence 
to  the  effect  that  the  door  was  Improperly 
secured  and  that  in  consequence  it  Iiad  fallen 
on  plaintiff  to  his  Injury. 

[2]  We  do  not  agree  that  the  court  com- 
mitted error  in  permitting  plaintiff's  witness- 
es to  give  their  opinions  as  to  the  cause  of 
plaintiff's  injury.  The  court,  in  Its  rulings 
OD  this  matter,  very  carefully  confined  the 
witnesses  to  the  statement  of  facts,  Thfe  wit- 
nesses for  plaintifl  distinctly  stated  that  the 
wood  or  frame  around  this  door,  and  In  whidi 
staples  should  have  been  inserted,  was  rot- 
ten and  would  not  hold  tlte  staples.  These 
were  not  statements  of  mwe  <^inl(»i,  but 
statements  of  a  fact,  and  it  was  this  dass 
of  evidence  that  was  Introduced  by  plaintiff 
to  which  these  two  assignments  are  made. 

The  court,  at  the  Instance  of  plaintiff,  in- 
stmcted  the  Jury,  In  substance,  that  If  they 
round  that  tbe  defendant  Mobile  As  Ohio  Rail- 
road Company  used  and  operated  and  fur- 
oisbed  to  the  shipper,  to  be  loaded  with  coal, 
the  car  mentioned  In  the  evidence;  that  it 
tvas  consigned  to  the  National  Elnamellng  &, 
Stamping  CMnpany;  that  a  part  of  the 
rramework  of  it,  somettmes  called  a  door, 
jvas  defective  and  insecurely  fastened,  and 
■Xce  fastenings  thereof  broken,  and  by  rea- 
ion  thereof  defective  and  dangerous  to  per- 
»n8  unloading  the  car;  and  that  the  rail- 
road company  knew,  or  by  the  exercise  of  or- 
llnary  care,  could  have  known  the  same,  and 
legllgently  delivered  the  car  to  be  loaded  to 
I  connecting  carrier  In  the  defective  and  dan- 
gerous condition  mentioned,  if  the  Jury  so 
ound;  and  that  the  connecting  carrier  de- 
Ivered  it  to  the  National  Ehamellng  & 
Itamping  Ckimpany  in  that  defective  and  dan- 
;erou8  condition,  if  the  Jury  so  found;  and 
bat  plaintiff  was  in  the  employ  of  the  Na- 
ional  Bnameling;  A  Stamping  Company,  abd 
rhlle  in  its  service,  engaged  in  unloading  the 
ar,  by  reason  of  tbe  defective  and  danger- 
us  condition  of  the  car,  if  the  Jary  found 
hat  to  be  a  fact,  a  part  of  the  framework 
t  tbe  end  thereof,  sometimes  called  a  door, 
ell  upon  and  against  plaintiff's  left  leg  and 
Dot,  and  that  by  reason  of  the  negligence  of 
lie  defendnnt.  If  the  Jury  found  negligence, 
nd  thereby  injured  him,  without  any  neg- 
igCfDce  oa  bis  part  dtrectly  contributing 
liereto^  then  tbe;  should  find  tax  plaintiff. 


We  do  aot  find  any  objeeticn  asstgoed  to  this 

instruction  now,  save  the  general  objection 
that  It  was  not  a  case  for  the  Jury.  As  be- 
fore stated,  we  cannot  agree  to  this. 

[3, 4]  We  are  cited  by  learned  counsel  for 
respondent  to  Strayer  v.  Qulncy,  O.  &  K.  C. 
B.  Co.,  170  Ma  App.  614,  156  S.  W.  732. 
Learned  counsel  for  appellant  endeavor  to 
distinguish  this  case  from  the  one  at  bar.  It 
is  true  that  thie  defect  to  which  tbe  accident 
there  involved  was  entirely  different  from 
that  In  the  case  at  bar.  But  the  decision 
there  dted  cases  here  applicable  to  the  rel- 
ative liability  of  carriers  to  each  other  and 
to  the  shipper  and  consignee.  Here  it  is  ar- 
gued that  the  party  responsible  for  the  con- 
dition of  the  car  is  the  Merchants  Bridge 
Terminal  Bailway  Company,  the  immediate 
connecting  carrier,  who  made  the  delivery  to 
the  ElmameUng  &  Stamping  Company.  But 
even  assuming  that  the  Merchants  Bridge 
Terminal  Railway  Company  was  responsible 
for  delivering  a  car  in  the  dangerous  condi- 
tion of  the  one  here  Involved,  that  car  was 
furnished  to  the  shipper  by  the  Mobile  &  Ohio 
Railroad  Company  and  loaded  by  the  shipper 
with  a  load  of  coal.  There  is  evidence  from 
which  the  Jury  could  infer  that  loaded  it  held 
the  door  In  place ;  when  nearly  unloaded  and  . 
the  support  afforded  by  the  coal  removed,  it 
fell  because  not  properly  secured.  There  is 
no  evidence  that  the  connecting  carrier  shift- 
ed the  load  while  the  car  was  in  its  custody 
and  control.  From  this  the  Jury  surely  was 
warranted  la  finding  that  this  defendant  was 
responsible  for  its  condition.  Tbe  evidence 
warranted  such  finding.  So  it  follows  that 
the  initial  carrier  was  liable.  See  Strayer  v. 
Qulncy,  O.  &  E.  O.  R.  Co.,  supra;  Sykes  v. 
St  Louis  &  3.  F.  R.  Co.,  178  Mo.  693  loc. 
cit  712,  77  S.  W.  723;  Union  Stock  lards 
Co.  V.  Chicago,  B.  &  Q.  R.  Co.,  196  U.  S.  217, 
25  Snp.  Ct.  226,  49  L.  Ed.  453,  2  Ann.  Cas. 
525;  Chicago,  I.  &  L.  Ry.  Co.  v.  Pritchard, 
Adm'r,  168  Ind.  896,  79  N.  B.  508,  81  N.  Ol 
78,  9  L,  R.  A.  (N.  S.)  857,  and  cases  there 
dted. 

[I]  It  is  urged  by  learned  counsel  for  ajH 
pellant  that  as  a  matter  of  law  plaintiff  Is 
guilty  of  contributory  negligence.  We  do  not 
agree  to  this.  While  the  witnesses  for  plain- 
tiff testified  that  they  saw  this  condition  of 
tUs  framework  or  door,  it  Is  to  be  remem- 
bered that  that  was  a  result  of  fiielr  exam- 
inatioD  after  the  acddent  and  that  there  is 
no  testimony  that  either  they  or  the  plaintiff 
saw  it  or  had  any  reason  to  apprehend  dan- 
ger from  the  manner  in  which  the  door  was 
secured  before  it  fell.  Plaintiff  himself  tes- 
tified that  be  did  not  examine  into  or  see  its 
condition.  It  was  not  such  a  glaring  defect 
as  in  itself  to  warn  plaintifl  and  make  hlin 
assume  the  risk  of  working  at  the  place  un- 
der the  conditions  existing.  We  do  not  think 
the  learned  trial  court  would  have  been  au- 
thorized to  dedare  as  a  matter  of  law  that 
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plaintiff  was  gnlltr  of  contributory  xtegll- 
geiKie  or  carelessness. 

We  find  no  reversible  error  In  the  conduct 
of  tbe  case. 

The  Judgment  of  the  circuit  court  is  af- 
firmed. 

AliLEN  and  BECKER,  3J.,  concur. 


/  CITT  OF  LANCASTER  ▼.  REED. 

(No.  13093.) 

(Kansas  Oity  Court  of  Appeals.    Miaaonri. 
Jan.  6,  1919.) 

1.  MnmoiPAL  CoBPOBATioNS  «=»a8(2)— Oedi- 

NANCB8  —  ReASONABLENEBS  —  POWIS      OV 
COT7BT8. 

Municipal  corporations  are  prima  fade  tba 
sole  jadgea  of  the  necessities  of  their  ordinances^ 
and  the  courts  will  not  ordinarily  review  the 
reasonableness  of  such  ordinances  when  passed 
in  compliance  with  authority  given  by  the  state, 
but  should  declare  an  ordinance  void  if  on  In- 
spection it  appears  to  be  anreasonable. 

2.  CoHSTiTTinowAi.   Law    «=s>83(1)— Mdnici- 

PAL     OORPOEATIONS     *=»625— OBDINANCEEH- 

Offense  —  Unkeabonableness  —  Pekson- 

AL   LlBEBTT. 

Notwithstanding  Rev.  St  1909,  U  »371, 
9372,  authorizing  cities  of  fourth  class  to  enact 
ordinances  not  repugnant  to  Constitution  and 
laws  and  to  suppress  public  indecendes,  an  ordi- 
nance, declaring  the  association  of  two  or  more 
persona  of  opposite  sex  upon  streets,  one  of  them 
being  a  person  of  ill  repute,  to  be  a  misdemean- 
or, was  unreasonable  and  void  as  infringing  the 
rights  of  personal  liberty. 

Appeal  from  Circuit  Court,  Schuyler  Coun- 
ty; M.  M.  Pettlnglll,  Judge. 
"Not  to  be  officially  published." 

Complaint  by  tbe  City  of  Lancaster  against 
Wes  Reed,  for  violation  of  an  ordinance.  Mo- 
ti<ni  to  quash  complaint  sustained,  and  the 
City  appealed  to  the  Supreme  Court,  whidt 
in  its  decision  (201  S.  W.  95)  transferred  the 
cause  to  the  Kansas  City  Court  of  Appeals. 
Affirmed. 

Claude  O.  Fogle,  of  Lancaster,  for  appel- 
lant 

Illgbee  &  Mills,  of  Klrksville,  for  respond- 
ent 

BLAND,  J.  A  complaint  was  filed  against 
defendant  by  plaintiff  city  seeking  to  convict 
bim  under  one  of  its  ordinances.  Section  1 
of  this  ordinance  provides  that  any  person 
who  shall  be  guUty  of  an  act  of  public  inde- 
cency shall  be  guilty  of  a  misdemeanor.  Sec- 
tion 2  defines  such  an  act,  and,  among  other 
things,  provides  that  whenever  two  oc  more 
persons  of  opposite  sex  are  associated  to- 


gether upon  the  Sidewalk  and  streets  of  the 
clt7,  one  of  them  being  a  person  of  HI  repute, 
such  an  assoclatloa  is  an  act  of  indecency 
within  the  prohibition  of  the  ordinance. 

The  complaint'  charges  defendant  with 
being  on  the  street  of  said  dty  associating 
with  Edna  Geery,  a  female  of  ill  repute,  con- 
trary to  said  ordinance.  Defendant  filed  a 
motion  to  quash  the  complaint,  alleging, 
among  other  things,  that  tbe  "ordinance  in- 
vades tbe  personal  rights  of  tbe  citizen,  and 
tlie  complaint  is  therefore  void."  The  motion 
to  quash  was  sustained  by  tbe  lower  court, 
and  the  city  appealed  to  the  Supreme  Court ; 
that  court  found  that  the  constitutional  qnes- 
tlon  sought  to  be  raised  by  the  motion  to 
quash  was  not  properly  raised,  and  trans- 
ferred the  case  to  this  court  The  SuprouM 
Court  in  its  opinion  (see  City  of  Lancaster  v. 
Reed,  201  S.  W.  loa  dt  %>)  states  that  tbe 
allegation  in  tbe  motion  to  quash  that  the 
ordinance  "invades  the  personal  rights  of  the 
citizen,  and  the  comi^int  is  therefore  void," 
raises  the  point  that  tbe  ordinance  is  "un- 
reasonable, or  oppressive,  or  ultra  vires,  or 
repugnant  to  some  general  sta^te  or  con- 
trary to  some  general  rule  of  law." 

It  is  therefore  incumbent  upon  us  to  deter- 
mine whether  or  not  tbe  ordinance  under 
which  the  conviction  is  sought  is  unreason- 
able. The  dty  of  Lancaster  is  a  city  of  the 
fourth  class,  and  section  9371,  R.  S.  19VJ, 
provides  that  sudi  cities  have  "power  to  en- 
act and  ordain  any  and  all  ordinances  not 
repugnant  to  the  Constitution  and  laws  of 
this  state,  •  •  ♦  the  preservatlim  of  j[)eacc 
and  good  order."  Section  9372,  EL  S.  1W». 
gives  to  such  cities  power  to  enact  ordinances 
to  suppress  "all  kinds  of  public  indecencies." 

[1 , 2}  Mnnldpal  coiiporations  are  prima 
fade  the  sole  Judges  of  the  necessities  of 
their  ordinances,  and  the  courts  win  not  or- 
dinarily review  the  reasonableness  of  sach 
ordinances  when  they  are  passed  In  compli- 
ance with  anthorlty  given  by  the  state.  City 
of  Windsor  v.  Bast,  199  S.  W.  722;  City  of 
Hannibal  v.  Mo.  &  Kans.  Telephone  Co.,  ."SI 
Mo.  App.  28;  City  of  St  Louis  v.  Green,  70 
Mo.  562.  However,  courts  should  declare  an 
ordinance  void  if  upon  inspection  It  appears 
to  be  unreasonable.  City  of  Windsor  v.  Bast, 
supra ;  City  of  St  Louis  v.  St  Louis  Theater 
Cok,  202  Mo.  690.  100  S.  W.  627.  The  ordi- 
nance seeks  to  make  it  a  complete  ofTense  for 
one  person  to  associate  with  another  of  oi>- 
poslte  sex  upon  the  public  streets  or  side- 
walks of  the  dty  If  either  person  is  one  of  ill 
repute,  without  requiring  that  there  be  any 
commission  of  any  offense  against  the  law, 
or  any  attempt  to  commit  such  an  oOfense. 

We  have  no  hesitancy.  In  view  of  the  many 
decisions  of  our  Supreme  Court  <»  the  point, 
in  declaring  the  ordinance  unreasonaltle  and 
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void  as  Infrtnglng  iipdn  tbe  rlgbta  of  per- 
sonal liberty.  In  tbe  case  of  the  Oity  of  St 
Louis  V.  Fits,  5S  Ho.  682,  the  defendant  waa 
convicted  under  an  ordlnaiioe  of  the  dty  of 
St.  lyonis,  charging  him  with  violating  such 
ordinance  "by  knowingly  associating  with  per- 
.<ion8  having  a  reputation  of  being  tbieves  or 
prostitutes."  The  court  in  that  case  declar- 
ed the  ordinance  void,  saying  Goc.  dt.  685, 
586): 

"When  a  positiTe  breach  ot  law  is  reached,  or 
when  the  act  of  the  citizen  is  such  as  to  justify 
an  implication  of  an  intended  breach  of  law, 
then  the  criminal  law  may  interfere,  bat  not 
till  then.  So  long  as  the  power  and  right  of 
locomotion  is  conceded,  and  a  dtizen  has  the 
right  of  selecting  hJs  associates,  it  is  difficult 
to  see  how  the  Legislature  can  interfere,  upon 
the  mere  ground  of  correcting  the  morals  of  the 
person  concerned.  An  association  with  thieves, 
or  with  persons  suspected  to  be  thieves,  or  hav- 
ing; the  reputation  of  being  thieves,  may  be  very 
iojuriotts  to  tbe  person  seeking  such  society,  but 
it  is  not  the  business  of  the  Legislature  to  Iceep 
guard  over  individual  morality." 

In  the  case  of  the  City  of  St  Louis  v.  Roche, 
128  Mo.  541,  31  S.  W.  915,  the  Supreme  Court 
declared  an  ordinance  void  as  being  an  inva- 
sion of  personal  liberty.  Tbe  ordinance  made 
it  an  olfense  for  any  one  to  knowingly  associ- 
ate with  persons  having  a  reputation  of  being 
thieves,  gamblers,  etc.,  for  the  purpose  of 
aiding  and  abetting  such  persons  in  their 
unlawful  acts.  The  court  in  that  case,  at 
loc.  clt.  647  of  128  Mo.,  31  S.  W.  917,  states: 

"Our  Constitution  and  laws  guarantee  to 
every  citisen  tbe  right  to  go  where  and  when  he 
pleases,  and  to  associate  with  whom  he  pleases, 
exacting  from  him  only  that  he  conduct  himself 
in  a  decent  and  orderly  manner,  that  he  disturb 
no  one,  and  that  he  interfere  with  the  rights 
of  no  other  citlz«i.  In  a  case  somewhat  similar 
with  respect  to  the  rights  of  a  dtlxen,  the  Su- 
preme Court  of  Michigan  said:  'Personal  liber- 
ty, which  is  guaranteed  to  every  citizen  under 
our  Constitution  and  laws,  consists  of  the  right 
of  locomotion— to  go  where  one  pleases,  and 
when,  and  to  do  that  which  may  lead  to  one's 
business  or  pleasure,  only  so  far  restrained  as 
tbe  rights  of  others  may  make  it  necessary  for 
the  welfare  of  all  other  citizens.'  Pinkerton  v. 
Verborg,  78  Mich.  573  [44  N.  W.  579,  7- 1*  K. 
A.  507,  18  Am.  St  Rep.  473]." 

In  tbe  case  of  Ex  parte  Smith,  135  Ma 
T£i,  36  S.  W.  628,  33  U  R.  A.  606,  68  Asm.- St 
Rep.  576,  the  Supreme  Court  declared  void, 
on  the  ground  that  It  invaded  the  rights  of 
personal  liberty,  an  ordinance  making  it  an 
offense  for  any  one  to  knowingly  associate 
with  persons  having  tbe  reputation  of  being 
thieves,  burglars,  plckirackets,  etc.,  for  tbe 
purpose  or  with  tbe  intent  to  agree  or  con- 
xplre,  etc.,  to  commit  any  o(fen.se  or  to  cheat 
or  defraud  any  person  of  any  money  or  prop- 
erty, etc.     The  court  in  that  case  (135  Mo. 


loe.  dt  227,  36  S.  W.  620,  8S  L.  R.  A.  606,  58 
Am.  St  R^.  576)  states: 

"We  deny  the  power  of  any  legislative  body  in 
this  country  to  choose  for  our  dtisens  who  their 
associates  shall  be." 

B^m  the  foregoing  authorities  it  is  appar- 
ent that  the  dty  could  not  lawfully  enact 
this  ordinance  which  limits  the  right  of  one 
in  cbSbolDg  bis  or  her  associates  when  such 
an  one  la  not  committing,  or  conspiring  to 
commit,  any  offense  against  the  law,  or  Is 
without  intent  to  commit  any  such  offense,  or 
to  declare  the  lawful  conduct  described  In  tbe 
ordinance  as  constituting  an  act  of  public 
Indecency  under  the  statute.  We  deny  the 
right  of  the  city  to  declare  an  act  one  of  pub- 
lic indecency  where  the  person  Involved  la 
ctKulucting  himself  In  an  orderly  and  decent 
manner  even  though  he  may  be  found  in  tbe 
company  and  associating  with  one  of  ill  re- 
pute. Tbe  dty  has  no  greater  power  to  de- 
clare such  an  act  one  of  public  indecency 
than  it  has  to  declare  an  act  an  offense  that 
is  no  offense  against  tbe  law. 

The  Judgment  Is  affirmed. 

All  concur. 


DEIBIBL  V.  JETFESRSON  BANK. 
(No.  16227.) 

(St.  Louis  Court  of  Appeals.  Missouri.  Jan. 
7,  1919.    Rehearmg  Denied  Jan.  22,  1919.) 

1.  Bahks  and  Banking  ^354(1)— Dibectobb 
—  Advancing  Sum  to  Bank  —  Oonsideba- 
noN. 

Where  the  clearing  house  refused  to  con- 
tinue to  clear  for  a  bank  unless  its  directors 
put  up  a  large  sum  in  cash  immediately  to  take 
the  place  of  assets  which  were  then  charged  off, 
held,  that  the  advancement  to  the  bank  by  di- 
rectors was  supported  by  a  consideration,  the 
advancement  protecting  their  interest  as  it  ap- 
peared the  bank  could  not  continue  to  do  busi- 
ness if  refused  the  privileges  of  the  clearing 
house;  so  that  directors  could  not  recover 
such  money  from  the  bank  in  action  for  money 
had  and  received. 

2.  Banks  and  Banking  9s>64(1)— Tbustkkb 
— Advanoeuent. 

Where  a  clearing  house  declined  to  continue 
to  clear  for  a  bank  unless  its  assets  were  in- 
creased, and  directors  advanced  a  sum  to  the 
bank,  which  transferred  to  them  assets  written 
off  of  its  books,  heid,  that  the  directors  could 
not  recover  from  the  bank  the  sum  advanced; 
there  being  no  agreement  to  repay,  on  the  theory 
that  they  must  be  considered  as  trustees  for  the 
stockholders  and  entitled  to  be  indemnified  for 
the  sum  advanced.  . 

3.  CoNTKACTs  «s>98— Duress. 

A  contract  procured  by  duress  is  not  void, 
but  voidable  only;  and,  if  a  party  electa  to 
repudiate  it  he  must  do  so  within  a  reasonable 
time  after  the  duress  has  been  removed. 
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4.  Banks  and  Banking  «3>54<1)— Eftcop— 
Rathtcation  of  Oontbact. 
Though  directors  (^  a  bank  who  advanced 
•U018  to  it  to  enable  it  to  continue  enjoying  the 
privileges  of  a  clearing  house,  which  refused  to 
dear  its  chedcs  unless  its  assets  were  increased, 
acted  under  duress,  A0M  that,  where  the  direc- 
tors by  subsequent  resolution  turned  over  to  the 
president,  as  trustee  for  directors,  assets  which 
the  clearing  house  had  directed  should  be  writ- 
ten off,  and  they  accepted  payments  by  the  trus- 
tee, this  was  a  ratification  of  the  contract 

Appeal  from  St.  Louis  Oircult  Oourt;  Kent 
K.  Koemer,  Judge. 

Action  by  Frederick  Deibel  against  the 
Jeffers<Hi  Bank.  From  a  Judgment  for  de- 
fendant, plalntiil  appeals.    Affirmed. 

Smith  &  Pearcy,  ot  St.  Louis,  for  appe- 
lant 

A.  &  H.  N.  Amsteln,  ot  St  Louis,  for  re- 
8p<Hident 

BEOKEB,  J.  This  Is  an  action  by  plaintiff, 
against  defendant  bank,  as  for  money  had 
and  received.  At  the  close  of  plaintiff's  case, 
the  defendant's  demurrer  to  the  evidence  was 
sustained,  and  plaintiff  took  an  involuntary 
nonsuit  with  leave  to  set  same  aside.  From 
the  acti<Mi  of  the  trial  court  in  overruling 
plaintiffs  motion  for  a  new  trial,  plaintiff 
brings  this  aiH^ieal. 

The  plaintiff's  petitl(Hi  is  in  three  counts: 
EHrst,  that  plaintiff  loaned  to  the  bank  the 
sum  of'  $2,600,  which  the  bank  was  thereaft- 
er to  repay  with  interest  Second,  that  the 
defendant  received  $2,500,  which  the  defend- 
ant has  retained  for  its  own  use  and  benefit 
and  which  the  defendant  should  repay  to  the 
plaintiff,  together  with  Interest.  The  third 
count  alleged  facts  which,  In  plalntifTs  view, 
are  tantamount  to  alleging  that  plaintiff, 
tmder  duress,  had  paid  into  the  bank  the 
sum  of  $2,600,  but  with  the  understanding, 
however,  that,  if  and  when  the  bank's  prof- 
Its  should  have  amounted  to  a  sum  suffldoit 
to  enable  It  to  repay  the  same,  it  would  repay 
to  plaintiff  the  said  amount,  and  that  the 
bank's  flnanclal  condition  had  reached  that 
point  which  did  enable  it  to  repay,  but, 
though  demand  had  been  made,  payment  had 
been  refused,  and  therefore  in  equity  and 
good  conscience  plaintiff  should  have  Judg- 
ment against  the  defendant  for  the  sum  in 
question. 

According  to  the  testimony,  the  defendant 
is  a  bank  located  in  the  city  of  St  Louis, 
in  which  city  it  appears  no  bank  can  exist 
without  what  is  termed  "clearing  house  fa- 
cilities." This  "clearing'.'  is  done  by  and 
through  the  means  of  the  Clearing  House  As- 
sociation, of  which  the  larger  financial  insti- 
tutions of  said  city  are  members,  while  the 
smaller  ones  which  are  not  accepted  as  mem- 
bers  are  permitted  to  make  their  clearings 


through  some  bank  which  is  a  member  of  tbe 
assodatlMi.  Tbo  defendant  bank  was  not  t 
member  of  the  asBodatloa,  but  bad  the  priri- 
lege  of  clearing  through  a  bank  which  beld 
membership. 

In  April,  ld09,  tbe  Clearing  Hoase  Assodi- 
tion,  whidi  bad  theretofore  had  considerable 
trouble  in  handling  the  clearings  for  defeDil- 
ant  bank,  became  convinced  that  the  surplns 
and  capital  of  the  defendant  bank  were  Im- 
paired. The  directors  of  the  clearing  bouse 
at  short  notice  summoned  the  directors  of 
tbe  defendant  bank  to  appear  before  them  at 
an  executive  session.  The  plaintiff,  an  otmer 
of  700  sliaies  of  the  capital  Bto<&  of  the  de- 
fendant bank,  as  one  of  Its  directors  appear- 
ed before  the  clearing  house  committee,  to- 
gether with  bis  associate  directMS  of  tbe 
defendant  ban&,  with  the  exception  of  Mr. 
Blanke,  a  director,  wlio  was  oat  ot  the  dtr 
at  tbe  time. 

At  this  meeting  the  chairman  of  the  clear- 
ing house  committee  announced  to  tbe  as- 
sembled directors  of  the  defendant  bank 
that  by  reason  of  the  defendant  bank's  finan- 
cial condition  the  clearing  house  would  not 
clear  for  the  bank  the  next  day  unless  the 
directors  of  tbe  bank  agreed  to  put  up  $30.- 
000  in  cash  immediately.  An  attempt  b; 
the  president  of  the  defendant  bank  to  pro- 
test against  this  ultimatum  was  promptly  de- 
clared out  of  order.  An  opportunity  was  then 
afforded  the  directors  of  the  bank  to  retire  to 
an  adjoining  room  to  discuss  the  situation. 
When  the  directors  of  the  bank  had  retired 
to  the  adjoining  room,  they  discussed  tbe 
matter  in  groups  of  two  or  three,  and,  a^ 
cording  to  the  testimony,  each  of  the  direc- 
tors present  expressed  himself  to  the  effect 
tliat  it  would  be  necessary  to  acquiesce  in 
the  demand  of  the  clearing  house  or  tbe 
bank  would  be  mined.  After  discussing  tbe 
matter  at  length,  the  directors,  with  the  ex- 
ception of  Mr.  Berger,  agreed  to  put  up  n- 
rlous  sums  which  together  would  aggregate 
$20,000.  Each  of  the  directors  thus  agree- 
ing to  put  up  the  money  expressed  his  riev 
that  he  expected  that  the  bank  should  ud 
would  repay  such  sum  as  the  directors  pnt 
up  when  it  would  I>e  in  a  position  to  do  so. 
This  proposition,  that  the  directors  of  tbe 
bank  put  up  $20,000  instead  of  tbe  $30,000 
demanded,  was  paid  in  to  tbe  clearing  house 
committee  and  accepted. 

The  following  day,  April  28,  1909,  there 
was  a  meeting  of  tbe  board  of  directors  of  tbe 
bank,  at  which  a  resolution  was  moved  bT 
Mr.  Deibel,  the  plaintiff  herein,  and  second- 
ed by  Mr.  Blanke,  another  of  the  directois, 
and  was  carried.  The  resolution  reads  as 
follows : 

"That  we  charge  off  $27,000.00  of  the  surplnt  i 
account  and  credit  same  to  the  profit  and  loss 
account" 
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At  a  meeting  of  the  board  of  dlrectiHrs  of 
the  bank  brid  od  April  29, 1900,  a  resoluti<m, 
which  had  been  pr^nred  by  the  caearing 
Hoase  Association,  was  sent  to  tbe  bank  for 
Its  adoptlMi  by  the  bodrd  of  directors.  This 
resolution  was  moved  by  Mr.  Wall,  one  of  the 
directors,  and  was  seconded  by  Mr.  Delbel, 
plalntUC  herein,  and  was  carried.  Said  reso- 
lotlon  reads  as  follows : 

"St.  Louis,  Mo.,  April  29,  1909. 

"Whereas,  the  St.  Louis  Clearing  Bouse  As- 
sociation have  required  tbe  Jefferson  Bank  to 
diarge  off  th«  following  notes:  One  note  of 
Fred  C.  Meier  for  $4,000.00,  note  of  L.  M.  Hall 
for  $1,695.65,  two  notes  c/t  George  H.  Pohl- 
Eaan  aggregating  $1,300.60,  one  note  of  B. 
Hdlenbe(^  for  |177.88,  note  of  Star  Vending 
Machine  Company  for  $2,160.00,  acceptance  of 
Clement  Gulon  for  $2^40.00,  and  a  balance  on 
a  note  of  C.  H.  I>uncan  of  $599.92,  and  also 
to  reduce  the  book  value  of  the  real  estate  be- 
loDging  to  tbe  bank  and  known  as  the  'Chest- 
nut Street  Property'  by  $2,434.57,  and  also  to 
reduce  the  book  value  of  the  real  estate  known 
u  the  'De  Hodiamont  Property'  by  $4,686.5S, 
being  a  total  of  $20,000.00 ;   and, 

"Whereas,  certain  directors  of  the  bank  have 
contributed  the  $20,000.00  to  the  asseU  of  the 
bank  necessary  to  make  up  the  amount  so  to 
be  reduced.  Richard  D.  Bollock  having  con- 
tributed $3,000.00,  W.  H.  Steele  $3,000.00, 
Henry  Wood  $2,500.00,  Fred  Oeibel  |2,500.00, 
J.  F.  Conrad  $2,600.00,  O.  F.  Blanke  $2,600.- 
00,  L  J.  W.  WaU  $2,500.00  and  H.  W.  Kroeger 
$1,500.00;   and, 

"Whereas,  It  was  understood  and  agreed  that 
the  parties  contributing  the  said  $20,000.00 
should  have  tbe  full  benefit  of  the  amounts 
realized  from  the  assets  so  charged  off  on  the 
part  of  the  bank ; 

"Now,  therefore,  this  Is  to  certify  that  the 
Jefferson  Bank  will  turn  over  to  H.  W.  Kroeger 
as  trustee  any  proceeds  collected  on  the  said 
note  of  Fred  O.  Meier,  the  said  note  of  L.  M. 
Hall,  the  said  notes  of  George  H.  Pohlman, 
the  said  note  of  E.  Hollenbeck,  the  said  note 
of  Star  Vending  Machine  Company,  the  said 
acceptance  of  Clement  Gulon,  and  on  the  note 
of  0.  H.  Doncan  after  whatever  amount  due 
on  said  note,  and  which  has  heretofore  been 
charged  off,  hag  been  paid  to  the  bank;  or, 
in  other  words,  all  that  is  realized  on  the  Dun- 
can note  against  the  $596.92  so  charged  off 
on  said  note  and  made  good  by  said  directors. 
It  is  also  understood  and  agreed  by  the  Jef- 
ferson Bank  that  should  the  bank  realise  out 
of  said  Chestnut  street  real  estate  and  said  De 
Hodiamont  real  estate  any  of  the  $7,120.16 
charged  off  against  the  book  value  of  said  real 
estate,  in  the  future,  after  reimbursing  to  the 
bank  the  full  value  of  tbe  real  estate  as  tbe 
Kame  is  now  carried  by  the  bank,  together  with 
tbe  interest  thereon  at  6  per  cent.,  that  then 
nicfa  of  said  fll7,120.16  as  may  be  realized  from 
said  real  estate  shall  also  be  paid  to  said 
Eroeger  as  trustee,  It  being  understood  that  the 
bank  is  to  bold  the  said  notes  in  trust  for  the 
use  and  benefit  of  the  said  Kroeger  as  trustee 
for  Oie  parties  contributing  said  $20^)00.00  in 
the  prc^wrtion  that  each  party  has  contributed 
to  said  fund  of  $20,000.00. 

"If  at  any  time  the  parties  for  whom  said 
Kroeger  ia  trastee  should  desire  any  of  said 


notes  to  be  transferred  to  said  Kroeger,  or  to 
any  oUier  trustee  selected  by  them,  the  bank 
is  to  make  the  transfer  without  recourse  on  it. 
"It  is  understood  that  should  the  said  Kroeger 
die  or  be  incapacitated  to  ax:t,  that  then  in  that 
event  the  majority  of  the  parties  contributing 
to  said  $20,000.00  fund  may  select  some  other 
such  person  to  act  as  trustee ;  and,  upon  notify- 
ing the  bank  of  such  selection,  such  party  shall 
have  the  same  right  that  the  said  Kroeger  has 
under  this  agreement. 
"Jeffersm  Bank, 

"By  Richard  D.  BuUock,  PresideDt." 

There  Is  testimony  that  the  several  direc- 
tors of  the  bank  who  participated  in  putting 
up  the  $20,000  were  not  Informed  at  the  orig- 
inal meeting  with  the  clearing  house  commit- 
tee that  various  notes,  eta,  which  were  held 
by  the  bank  and  listed  In  its  assets,  but 
which  were  at  least  of  doubtful  value,  were 
to  be  charged  off  and  turned  over  to  some 
one  as  trustee  for  those  of  the  directors  of 
the  bank  who  put  up  tbe  $20,000,  for  their 
use  and  benefit 

Another  resolution  adopted  by  the  directors 
of  the  bank  Is  found  in  their  minutes  of  the 
meeting  of  May  5,  1909.  On  motion  of  Mr. 
Wall,  and  seconded  by  Mr.  Delbel,  the  plain- 
tiff herein,  it  was  resolved : 

"To  adopt  the  retoWtion  hereto  attachei  re- 
garding  the  trantfer  of  note*,  etc.,  to  direciort 
for  the  amount  of  $20,000.00  paid  hy  laid  di- 
reotor*.    Motion  oarried."     (Italics  ours.) 

It  appears  that  these  various  assets  were 
in  point  of  fact  turned  over  to  Kroeger,  as 
trustee,  and  that  <w  July  8, 1910,  the  plaintiff 
received  and  accepted  $75  from  Kroeger  as 
trustee,  as  a  pro  rata  payment  out  of  mon- 
eys coUected  from  the  assets  held  by  said 
Kroeger  as  trustee,  and  that  on  November 
16,  1913,  the  plaintiff  received  and  accepted 
from  Kroeger  as  trustee  a  further  payment 
of  $24.67,  each  of  which  payments  was  made 
by  check,  payable  to  plaintiff;  the  first  sign- 
ed, *'H.  W.  Kroeger,  Trustee";  the  second 
signed,  "H.  W.  Kroeger,  Trastee  for  Direc- 
tors." 

At  the  time  the  clearing  house  insisted  on 
the  payment  of  the  $20,000,  the  plaintiff  was 
Indebted  to  the  bank  personally  in  sums  ag- 
gregating $29,000  and  was  contingently  liable 
to  the  bank,  as  indorser  of  notes  of  com- 
panies In  whl<^  he  was  Interested,  aggregat- 
ing $30,000  more. 

No  credit  entry  of  any  kind  was  ever  en- 
tered on  the  bo<^8  of  the  bank  in  favor  of 
the  plaintiff  or  bis  associate  directws,  or 
any  of  them,  for  the  $20,000  they  paid  Into 
the  bank;  the  only  formal  action  with  refer- 
ence thereto  being  that  of  tbe  resolutions 
passed  by  tbe  board  of  directors  as  above 
set  out 

Tbe  plaintiff  continued  to  be  a  member  of 
the  board  of  directors  of  the  bank  until  1911, 
at  which  time  he  failed  of  re-election.  From 
1011  on  it  appears  that  plaintiff  at  divers 
times  made  sales  of  some  of  his  holdings  of 
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stock  In  the  bank  nnUl  In  Febmary,  1914,  a 

few  months  prior  to  the  entering  of  this  suit, 
plaintiff  had  finally  disposed  oit  al^  of  the 
stock  be  bad  held  In  the  bank. 

The  plaintiff  testified  that  he  had  on  sev- 
eral occasions  made  demand  on  the  bank  for 
the  repayment  of  the  $2,500  that  he  had  put 
into  the  bank;  that  he  made  such  demand 
in  1900i  1910,  and  1911;  that  the  last  time 
he  made  demand  was  in  November  or  De- 
cember, 1913,  at  a  time  when  he  had  reduced 
his  own  obligations  to  the  bank  to  $2,S00; 
that  he  spoke  to  Mr.  Moberley,  the  then 
cashier  of  the  bank,  and  told  him  that  he 
(Deibel,  the  plaintiff  herein)  was  ready  to 
pay  the  balance  of  $2,500  that  he  owed  the 
bank  provided  the  bank  would  repay  the 
$2,500  which  he  had  advanced  to  the  bank; 
that  Moberley  answered  that  he  did  not  have 
any  authority  to  make  such  a  payment  and 
that  he  could  not  pay  him  the  $2,500 ;  that 
at  the  suggestion  of  Moberley  he  went  to  see 
Mr.  Meissner,  the  president  of  the  bank,  to 
whom  he  made  the  same  proposition  that  he 
had  made  to  Moberley,  but  that  Meissner 
replied  that  he  did  not  know  anything  about 
it  and  that  the  bank  could  not  pay  him  the 
$2,500.  Plaintiff  at  no  time  offered  to  re- 
turn the  payments  he  had  received  from 
Kroeger,  aa  trustee,  nor  did  he  offer  to  re- 
transfer  to  the  bank  his  interest  in  the  notes, 
etc.,  held  by  Kroeger  as  trustee. 

Thereafter,  In  March,  1914,  plaintiff  filed 
suit.  Upon  a  hearing,  at  the  cloee  of  plain- 
tUTs  case,  plaintiff  took  an  Involuntary  non- 
suit with  leave  to  set  the  same  aside,  and.  as 
stated  above,  In  due  course  plaintiff  filed  his 
motion  for  new  trial,  which  was  thereafter 
overruled,  and  plaintiff  took  an  appeal  to 
this  court. 

[1]  We  are  met  at  the  outset  with  the  con- 
tention that  the  trial  court  erred  in  giving 
the  instruction  in  the  nature  of  a  demurrer 
to  the  plaintiff's  evidence,  and  instructing  the 
Jury  at  the  close  of  plaintlfTs  case  that  un- 
der the  pleadings  and  the  evidence  the  ver- 
dict of  the  Jury  must  be  for  the  defendant. 
It  is  argued  that  the  testimony  in  the  case 
shows  that  the  money  advanced  by  the  plain- 
tiff and  certain  other  directors  was  not  a 
voluntary  gift,  but  a  loan  to  the  defendant 
bank,  and  was  to  be  repaid  as  soon  as  the 
bank  was  in  a  condition  to  do  so,  and  that 
the  'evidence  further  shows  that  the  crisis 
which  made  it  necessary  for  the  $20,000  to 
have  been  advanced  bad  passed,  and  that  the 
bank,  prior  to  the  institution  of  this  suit, 
was  in  such  condition  as  warranted  the  re- 
imyment  of  this  money ;  and  it  is  contended 
that  from  these  facts  the  law  implies  a  prom- 
ise to  repay,  a  promise  which  need  not  be  ex- 
press, but  a  promise  which  will  be  inferred 
from  the  facts  surrounding  the  case,  and  par- 
ticularly so  In  such  a  case  as  this — an  action 
for  money  had  and  received — an  action  so 
flexible  in  form  and  relief  that  It  levies  tril>- 


ute  Indifferently   on   equltablft  am  well  a« 
strictly  legal  principles. 

To  this  view  of  learned  counsel  for  appel- 
lant we  cannot  accede,  for  while  the  evi- 
denoe  adduced  shows  that  the  plaintiff,  to- 
gether with  certain  of  his  associate  direc- 
tors, did  pay  to  the  bank  sums  aggregating 
$20,000,  upon  the  imperative  demand  of  the 
clearing  house  that  such  action  be  taken  im- 
mediately or  the  privilege  of  clearing  through 
It  would  be  denied  the  bank,  yet  there  was 
no  formal  action  on  the  part  of  the  board 
of  directors  of  the  bank  agreeing  to  repay 
this  money  if  or  when  the  bank  should  have 
earned  it.  All  the  testimony  on  thia  point 
was  merely  to  the  effect  that  there  was  talk 
among  the  directors,  as  individuals,  that  the 
bank  should  ahd  would  repay  the  money  thns 
advanced  by  the  said  several  directors  when 
it  was  able  to  do  so.  For  example,  Fred  Dei- 
bel, the  plaintiff,  himself  testified  on  this 
point  : 

"Well,  I  made  my  statement,  in  saying  that 
I  wonld  put  up  the  money,  provided  that  it 
would  be  returned  to  me.  I  considered  it  wu 
a  loan  at  the  time;  that  I  would  not  put  up 
otherwise  unless  it  was  returned.  •  •  •  Oth- 
er members  stated  the  same— =made  the  same 
statement." 

And  referring  to  a  directors'  meetiiig  heid 
on  the  28th  of  April,  1909,  he  said: 

"Yea,  before  we  were  called  together  we  dis- 
cussed the  matter  about  the  money,  how  ve 
were  going  to  get  it  back.  •  •  •  When  the 
meeting  was  called  to  order,  we  talked  of  the 
matter  of  what  happened  the  day  before,  and 
we  talked  amongst  ourselves  and  the  board 
about  bow  we  were  to  get  this  money  back. 
One  stated  whether  the  bank  was  going  to 
give  uB  its  note  for  this  money.  Another  direc- 
tor stated,  or  an  officer  stated,  *  *  *  I  think 
some  one  else  stated  that  we  couldn't — we  kai 
to  talc  this  paper  and  charge  it  againat  thi- 
$20,000  that  the  clearing  houte  had  marked  of 
ami-  sent  up  a  Uit.  8o  there  was  nothing  e2«e 
for  if  to  do,  and  after  it  icat  dUouued  and— 
over  that  we  had  to  aeoept  iohai  they  handed 
u*."  (Italics  ours.)  "Mr.  Bullock  •  •  • 
stated  that  we  would  get  this  money  back— that 
is,  as  soon  as  the  bank  made  it."  "But  no  ac- 
tion wot  toJcen  a*  tudv  by  the  hoard  of  O- 
rectort  on  thii  matterT  A.  No  formal  action, 
beoame  that  icould  have  defeated  the  very  ttw# 
the  dearine  houte  in»i»ted  upon."  (Italics 
oars.) 

J.  F.  Onrad,  a  witness  for  plaintiff,  on 
this  point,  testified: 

"I  don't  rememl>er  particularly  who  said  an.v- 
thing,  bnt  all  of  ua  expressed  the  opinion  tliat 
it  was  in  onr  own  hands;  we  loere  pnpittg  thi» 
money  to  omreiveB  and  tee  vould  proboMy  k- 
paid  book  just  as  toon  as  toe  had  some  mere 
surplus  (italics  ours) ;  as  soon  as  we  had  sooc 
money.  »  •  *  Well,  we  were  all  in  the  ws^ 
boat  and  aa  soon  as  we  made  money  to  pay  ic 
back  to  ourselves  again." 

In  answer  to  the  questions: 
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"And  all  thflM  talkM  that  you  had  among  your- 
aelves  was  siaiply  genwal  talk  between  the  mem- 
bers of  the. board?  A.  Between  the  people  who 
put  up.  Q.  By  the  people  who  pvt  up  the  mon- 
ey ?  A.  They  were  then  in  control  of  the  bank. 
Q.  They  would  talk  among  themselves  what  the 
Hituation  was?  A.  As  soon  as  we  make  money 
we  will  pay  that  back  to  ourselves.  Q.  That 
was  your  personal  expression  or  view?  A. 
Amongst  all  of  us.  Q.  Just  talk  at  that  time, 
personal  expression?  A.  Yea,  sir;  we  agreed 
on  that.  Q.  Never  any  note  wm  given  to  you 
ffmtlemm  for  tk«  SeOfiO0t  A.  No,  that  wd«M 
have  d^outed  th«  fwryose  of  the  eleariat  hoiue. 
Q.  The  very  pitrpose  of  it  then  wai  to  inoreate 
the  atteta  vailKout  inoreating  the  Ziabiittiw  oor- 
retpondingly,  wasn't  itt  A.,  WeU,  I  titppote 
that  too*  the  way.  (Italics  ours.)  ^at  was  the 
pull  on  us  to  pay  in  this  money.  We  didn't 
do  it  voluntarily;  we  were  compelled  to  do  it. 
*  *  *  The  beink  would  have  went  by  the 
board  and  all  oor  friends  wonld  have  suffered. 
Q.  And  for  tkat  reason  yon  acted  as  yon  did? 
A.  Yes,  sir." 

Cyrus  F.  Blanke,  a  witness  for  plaintiff, 
testified  that  he  was  a  director  but  was  not 
present  at  the  meeting  when  the  directors  ap- 
peared before  the  clearing  house,  but  that 
when  be  attended  the  meeting  of  the  board 
of  directors  of  the  bank  a  day  or  two  later 
he  was  informed  of  what  had  occurred  and 
was  told  that  they  counted  on  him  to  raise 
$2,500  of  the  $20,000  agreed  to  be  pnt  up, 
and  that  he  told  them  he  would  do  his 
share;  that  he  pnt  np  the  $2,600;  and 
that  this  $2,600  was  to  be  repaid  him  and 
to  the  other  directors  jnst  as  «oon  as  the 
bank  made  it: 

"Q.  Who  said  it  would  be  paid  back  to  you? 
A.  Mr.  Bullock.  *  *  *  Q.  But  nowhere  on 
the  books  of  the  company,  so  far  as  yon  know, 
was  this  $20,000,  or  any  part  of  it,  carried  as 
a  liability  of  the  bank?  A.  No,  tir;  it  wa»  iit- 
tinotlv  understood  that  it  w<u  not  to  he  ccurried 
a*  a  liahilitif."    (Italics  ours.) 

While  we  have  this  testimony  of  the  sev- 
eral witnesses  regarding  what  they  under- 
stood and  what  was  talked  about  amongst 
themselves  relative  to  the  repayment  of  the 
$20,000,  it  is  uncontradicted  that  at  the 
meeting  of  the  board  of  directors  on  April 
29,  1909,  the  resolution  set  ont  in  full  In  the 
statement  of  facts .  herein,  offered  by  Mr. 
W^all  and  seconded  by  Mr.  Delbel,  plaintiff 
herein,  was  formally  adopted  by  the  board, 
and  formally  carried  ont  by  resolution  of  the 
lx>ard  on  May  5,  1909.  Plaintiff  admits  that 
In  conformity  with  said  resolutions  the  varl- 
oos  items  set  out  therein  were  In  point  of 
fact  turned  over  to  H.  W.  Kroeger,  as  trus- 
tee, and  that  on  July  8,  1910,  the  plaintiff 
accepted  from  the  said  H.  W.  Kroeger,  trus- 
tee, a  dieck  in  the  sum  of  $76,  which  check 
he  cashed  and  retained  the  money  obtained 
thereon,  and  that  again  on  November  16, 
1913,  be  accepted  a  check  from  said  Kroeger, 
as  trustee,  In  the  sum  of  $24.57,  said  money 
in  eacb  Instance  being  his  pro  rata  share  of 


the  funds  on  hand  tbat  had  been  eoUecteA 
l^y  the  said  Kroeger,  as  trustee,  on  the  sev- 
eral notes,  etc,  in  his  hands,  onder  the  reao- 
Intion  of  April  29,  1900;  and  fnrtbermore, 
though  plaintiff  teatiflM  tbat  he  had  several 
times  demanded  payment  of  the  bank,  yet 
up  to  the  time  of  trial  plaintiff  had  made  no 
effort  to  have  whatever  Items  remained  in 
the  hands  of  Kroeger,  tmstee,  tendered  back 
to  tbe  bank. 

Under  these  facts,  the  learned  trial  Judge, 
in  oor  view,  could  not  have  done  otherwta« 
than  have  sustained  the  defendant's  de- 
murrer at  tbe  doae  of  plaintiff's  case.  First, 
there  was  consideration  for  the  payment 
made  by  jdaiatiff  to  tbe  bank,  cnie  undisput- 
ed evidence  sbom  that  at  tbe  time  tbe  pay^ 
ment  was  made  the  bank's  sorplus,  as  well 
as  part  of  the  capital,  in  the  Judgment  of 
the  ct«dlt  house  dearing  association,  waa  im- 
paired, and  tbat  unless  the  $20,000  bad  been 
Immediately  added  to  the  assets  of  tbe  bank 
the  right  to  dear  ttaroogh  the  assodatlw 
would  have  been  denied  tbe  bank,  with  the 
result  tbat  the  bank  would  have  bad  to  close 
Its  doors.  Tbe  plaintiff  at  that  time  was  the 
bolder  of  700  shares  of  tbe  capital  stock  of 
the  bank,  the  value  of  which,  bad  the  bank 
been  forced  to  suspend  operation,  would  have 
been  greatly  lessened,  and  thereby  plaintiff 
would  have  suffered  a  considerable  loss  in 
tbe  "value  of  his  stock.  Furthermore,  plain- 
tiff tben  owed  tbe  bank  on  bis  own  account 
$29,000  and  was  Indorser  on  additional  notes 
aggregating  $30,(K)0  for  companies  in  "which 
he  was  Interested.  These  various  loans 
would  necessarily  have  been  called  In  for 
payment  had  the  bank  been  forced  to  close. 
But  by  reason  of  the  paying  In  of  the  $20,- 
000,  the  bank  continued  to  do  business,  'and 
some  time  before  this  suit  was  brougbt  plain- 
tiff was  enabled  to  dispose  of  bis  shares  of 
stock  in  tbe  bank,  and  it  is  a  fair  presump- 
tion, from  the  record,  that  plaintiff  sold  his 
stock  for  a  greater  price  by  reason  of  the 
bank  continuing  as  a  going  concern,  showing, 
as  it  did,  a  ccmslderable  sum  In  Its  statement 
as  surplus  and  undivided  profits,  than  b6 
would  have  gotten  for  bis  stock  bad  the 
bank  been  forced  to  liquidate  by  reason  of 
tbe  clearing  bouse  refusing  it  the  privilege 
to  dear  through  it  All  of  these  were  mat- 
ters which  went  to  make  up  the  considera- 
tion for  the  part  of  the  $20,000  put  into  the 
bank  by  plaintiff.  In  addition  to  the  notes, 
etc.,  which  by  resolution,  seconded  by  and 
voted  for  by  plaintiff,  the  bank  turned'  over 
to  Kroeger,  as  trustee,  notes,  etc.,  aggregat- 
ing in -face  value  $20,000  or  more  tor  plain- 
tiff's and  bis  associate  directors'  use  and 
benefit  and  from  whidi  he  received  and  re- 
tained two  partial  payments,  one  of  which 
was  accepted  't%  years  after  the  date  on 
which  the  $20,000  had  been  put  into  the 
bank.  We  hold  that  there  was  sufficient 
consideration  to  support  the  transaction. 

[2]  It  is  argued,  however,  by  learned  coun- 
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art  for  appellant,  that  the  directors  of  a  cot- 
poratton,  In  an  action  such  as  this,  must  be 
considered  trustees  for  the  stockholders  of 
the .  corporation  and  as  such  entitled  to  be 
Indemnified  against  liabilities  Incurred  or 
moneys  advanced  by  them  as  directors  for 
'the  benefit  of  the  oorporatipn,  on  the  the- 
ory, that  the  cestuls  qne  trust  are  liable 
to  their  trustees  for  any  liability  Incur- 
red or  moneys  advanced  relating  to  the 
trust.  Whether  the  plaintiff  could  have  re- 
covered had  the  directors,  pursuant  to  the 
demand  of  the  clearing  house,  merely  de- 
posited $20,000  to  the  credit  of  the  bank  and 
nothing  further,  is  a  qneetlon  whldi  under 
the  facts  in  this  case  is  not  before  us.  Here 
the  admitted  facts  show  a  resolution  of  the 
board  of  directors  of  the  bank,  seconded  by 
and  voted  for  by  plaintiff,  whereby,  in  con- 
sideration of  the  payment  of  the  $20,000  to 
the  bank,  the  bank  transferred  to  a  trustee, 
for  the  use  and  benefit  of  the  plalntifl  and 
his  associate  directors,  certain  notes,  etc., 
which  proposition  was  accepted  by  the  plain- 
tiff and  his  said  associate  directors  and 
plaintiff's  pro  rata  share  of  the  moneys  which 
this  trustee  collected  from  the  securities  in 
his  hands  was  voluntarily  and  without  ob- 
jection acc^ted  by  this  plaintiff  over  4 
years  after  the  $20,000  had  been  paid  In  to 
the  bank.  And  while  on  this  point  It  is  to  be 
remembered  that  according  to  the  record  the 
bank,  in  January,  1910,  had  a  surplus  of 
$13,550  and  an  undivided  profit  of  $7,065.56, 
totaling  assets  of  $20,605.56  over  and  above 
the  capital  of  the  bank,  which  would  have 
admitted  of  the  bank  paying  back  the  $20,000 
paid  in  by  the  plaintiff  and  his  associate  di- 
rectors, and  still  have  left  the  bank's  assets 
$006.56  over  and  above  Its  capital,  yet  in 
July  of  that  same  year  the  plaintiff  accepted 
$75  as  a  part  payment  out  of  the  funds  held 
by  Kroeger  as  trustee,  and  again,  over  4% 
years  later,  In  1013,  plaintiff  accepted  $24.57 
from  Kroeger  as  trustee.  TSie  facts  are  not 
component  with  the  contention  of  the  learned 
counsel  for  appellant,  and  we  rule  this  point 
against  appellant. 

.[3,4]  Duress  is  next  urged  by  appellant. 
It  will  be  noted  that  the  duress,  if  any,  must 
be  chargeable  against  the  Credit  Clearing 
House  Association,  and  not  against  the  de- 
fendant bank.  But  a  discussion  of  this  phase 
of  the  question  Is  not  necessary  in  our  view 
of  the  case,  for  as  was  stated  In  Wood  v. 
Telephone  Co.,  223  Mo.  537  loc.  dt.  564,  123 
S.  W.  6>  a  contract  procured  by  duress  Is 
not  void,  but  only  voidable.  If  the  party 
elects  to  repudiate  It,  he  must  do  so  within 
a  reasonable  time  after  the  duress  has  been 
r«uoved  (see,  also,  Biishnell  v.  Loomls,  234 
Mo.  371,  137  S.  W.  257,  36  L.  R.  A.  [N.  S.] 
1029) ;  and  the  plaintiff  might  well  be  denied 
his  claim  on  that  ground  alone.  But  beycMid 
that  the  questi<»i  of  duress  Is  not  the  con- 


trolling factor  In  this  oaae,  in  that  the  can- 
celed checks,  one  for  $75  and  the  other  for 
$24.57,  which  were  Introduced  in  evldeuoe, 
were  made  out  in  plaintiff's  name  and  bore 
his  indorsements,'  and  were  admitted  by 
plaintiff  as  having  been  cashed  by  him,  were 
payments  from  Kroeger,  trustee,  from  collec- 
tions made  by  him  out  of  the  several  itaos 
turned  over  to  him  for  the  benefit  of  the  sev- 
eral directors  who  put  up  the  $20,000,  and 
these  acts  of  acceptance  on  the  part  of  idoin- 
tiff  are  conclusive  and  maka  out  such  a  case 
of  ratification  as  to  warrant  the  trial  coart 
to  have  so  declared  it  as  a  mattw  of  law. 
See  Bushnrtl  v.  lA>omls,  supra;  Brown  v. 
Worthlngton,  162  Mo.  App.  508,  loc  dt  518. 
142  S.  W.  1082 :  Ferrari  v.  Board  of  Health, 
24  Fla.  390,  5  South.  1;  Somborger  v.  San- 
ford,  84  Neb.  498,  52  N.  W.  368.  The  thne 
which  had  elapsed  after  the  alleged  duress 
was  removed,  which  in  this  case  might  Just- 
ly be  construed  as  an  unreasonable  delay, 
acco;npanled  as  it  Is  with  acts  whldi  recog- 
nized the  contract  between  the  defendant 
bank  and  the  several  directors,  as  expressed 
in  the  resolution  passed  by  the  board  of  di- 
rectors April  29,  1909,  whereby  certain  items 
were  turned  over  to  Kroeger  as  trustee,  for 
plaintiff  and  his  associate  directors,  must  be 
construed  as  express  ratification  thereof  and 
plalntlfifs  election  to  abide  thereby. 

From  our  views,  as  expressed  above,  it  fol- 
lows that  plaintiff  failed  to  make  out  a  case 
suffideut  to  go  to  the  Jury,  and  that  the 
learned  trial  Judge  committed  no  error  in  so 
holding. 

The  judgment  is,  accordingly,  afllrmed. 

RBYNOLDS,  P.  J.,  and  ALLEN,  J^  c<»icur. 


SCHMTOT  ▼.  SUPREME  COUNCIL  OF  ROY- 
AL ARCANUM.    (No.  lBS!dO.) 

(St  Louis  Court  of  Appeals.     MissonrL    Jan. 

7,   1919.     Rehearing   Denied 

Jan.  22, 1919.) 

1.  INSTJBANCK    «=>825(3)— MUTUAI.   BKNETTr- 

SuiciDB— Question  fob  Jtibt. 
Evidence,  with  presumption  against  snidile, 
held  to  make  a  question  tor  jury  whether  in- 
snred  committed  suidde,  preventing  recoverr 
on  his  benefit  certificate. 

2.  Insubance  <(=»819(4)— StJiciDE— Cobonee's 
Cebtificate  of  Death— Statement  of  Fact 
OE  Conclusion. 

Statement  in  coroner's  certificate  of  death 
under  Rev.  St  1909,  S  6671,  that  suidde  was 
contributory  to  death  of  insured,  is  a  condii- 
sion,  and  not  a  statement  of  fact  within  sectioD 
6684,  declaring  a  certified  copy  of  ihe  record  of 
a  death  prima  fade  evidence  of  the  facts  there- 
in stated. 


«=»For  «tber  caao*  sm  same  topic  and  KBY-NUMBillR  In  aU  Key-Numbsrad  DItwta  and  Indaxaa 
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S.  Appkal  and  Bbbob  «b»1060(1)— Habmixsb 
Bkbok— ADioasioN  or  Stidknck. 
Any  error  in  allowing  qnettlon,  "What  M«reh 
did  70a  make  for  tlie  murderer?"  waa  harm- 
less; the  question,  "Ton  did  not  look  for  the 
assassin?"  baYing  previously,  without  objec- 
tion, been  asked  an4  answered  in  the  necative. 

Appeal  from  St  Louis  Circuit  Court;  Leo 
S.  Rassleur,  Judge. 
"Not  to  be  offldally   published." 

Action  by  Lissde  Mary  Sdmildt  against  tbe 
Supreme  Council  of  tbe  Royal  AMannm, 
Judgment  for  plaintiff,  and  defendant  ap> 
peals.     AfDrmed. 

F.  H.  Bacon,  of  St.  Louis,  for  appellant 

O'Hallaron  &  Lowenhaupt  and  James  J. 

O'Donohoe,  all  of  St  Louis,  for  respondent 

BEOKEA,  J.  Plaintiff,  widow  of  Freder- 
ick William  Rosenfelder,  brought  suit  on  a 
benefit  certificate  issued  to  the  said  Rosen- 
felder by  tbe  defendant  order,  and  recovered 
judgment  in  tbe  sum  of  $1,000  against  the 
said  defendant  and  defendant  appeals. 

On  the  14tb  day  of  December,  1911,  Fred- 
eridt  WlilUam  Rosenfelder  made  application 
for  membership  in  the  fraternal  beneficiary 
ordei;  known  as  the  "Royal  Arcanum."  In 
his  application  be  agreed  that  in  case  he 
should,  within  five  years  from  and  including 
the  date  of  bis  Initiation,  take  his  own  life, 
whether  sane  or  insane,  his  benefit  certifi- 
cate siiould  become  null  and  void,  and  termi- 
nate all  rights  and  privileges  to  all  persons 
thereunder  and  end  his  membership  in  said 
'  order.  This  ai^licatioa  was.  accepted,  and 
be  was  duly  initiated  into  tbe  defendant  or- 
der on  December  14,  1911,  and  a  benefit  cer- 
tificate for  11,000  was  issued  to  him,  in  which 
certificate  it  is  provided  that  bis  application 
and  the  rules,  laws,  and  regulations  of  tlie 
order,  or  those  tliat  might  thereafter  be 
enacted  by  It  should  be  a  part  of  the  con^ 
tract 

Rosenfelder  died  within  less  than  two 
years  after  his  initiation,  namely,  April  ^, 
1913,  and  the  defendant  order  denied  all  lia- 
bility under  tbe  benefit  certificate  on  the 
ground  that  Rosenfelder  had,  within  five 
years  from  tbe  date  of  his  initiation,  taken 
bis  own  life  by  severing  tbe  arteries  and 
blood  vesstis  of  his  wrist  with  a  razor. 

Tbe  plaintiff,  widow  of  said  Rosoifelder, 
afterwards  married  a  man  by  the  name  ot 
Schmidt 

Under  the  pleadings,  the  sole  issue  In  the 
case  Is  whether  or  not  Rosenfelder  took  his 
own  life,  ^e  Issuing  of  tbe  certificate  In 
question  by  the  defendant  order  and  the 
death  ot  Roeoifelder  being  admitted,  the 
plaintifD  introduced  the  benefit  certificate 
and  rested.  Tbe  defendant  offered  in  evi- 
dence a  certified  copy  of  the  certificate  of 
death,    from    the  Missouri   State   Board   of 


Health,  Bdjreau  ot  Vital  Statistics,  wbldi  re- 
cited, am<mgat  other  things,  as  the  seven- 
teenth item  therein,  that  the  cause  of  tbe 
death  of  the  insured  was  hemorrhage,  due 
to  knife  wound  on  wrist  and,  "contributory 
— suicide." 

Sam  Wolff  testified  for  the  defendant  that 
he  found  the  body  of  Rosenfelder,  <«  April 
27,  1818,  in  Forest  Park  in  tbe  city  of  St 
Louis;  that  when  he  first  saw  the  body  It 
was  lying  as  if  the  person  might  be  aslew 
or  might  be  watching  something;  that  upon 
closer  inspection  he  found  the  man  dead,  and 
sent  some  children,  who  were  playing  near 
by,  for  the  police;  that  the  body  was  lying 
partly  on  Its  left  side  with  the  head  resting 
upon  the  Vett  arm  outstretched,  while  the 
ri^t  arm  was  extended  out ;  that  a  hat  was 
some  three  feet  away  from  tbe  body  with  a 
handkerchief  and  glasses  lying  on  the  top 
thereof;  that  the  left  wrist  waa  cut  and 
"there  was  blood  around  there";  that  he 
first  supposed  the  man  was  shot,  but  that 
later,  when  two  policemen  came  and  turned 
the  body  over,  he  saw  that  the  left  wrist  was 
cut  about  an  Inch  below  the  joint ;  that  the 
policemen  searched  the  body  and  found  some 
money,  a  gold  watdi  and  ring,  and  a  receipt 
for  a  payment  on  a  farm,  the  receipt  being 
for  either  |200,  or  $240.  The  clothing  of 
the  body  was  not  disturbed,  and  the  grass 
about  the  body  was  not  crumpled.  He  stated 
the  body  was  discolored.  In  his  judgm^t 
the  man  had  been  dead  two  or  three  days. 

A  police  officer  named  Carroll  testified  for 
the  defendant  to  the  same  effect  as  the  pre^ 
vlous  witness.  In  addition,  he  testified  that 
the  wound  on  the  left  wrist  of  the  body  was 
about  3  inches  across  and  about  1%  inches 
above  the  joint ;  that  he  found  a  razor  some 
15  feet  from  the  body;  that  Rosenfelder  had 
been  reported  missing  on  the  23d  of  the 
month.  On  cross-examination,  Carroll  stat- 
ed that  be  saw  no  evidence  of  violence,  as- 
sassination, or  murder,  other  than  the  -wound 
Ml  the  wrist. 

Another  police  officer  named  Mannlon  tes- 
tified for  defendant  to  the  same  purport  as 
the  previous  witness.  On  cross-examination, 
Mannlon  testified  that  he  did  nob  see  any  in- 
dications of  any  struggle  or  anything  that 
from  his  experience  as  a  police  officer  would 
Indicate  any  other  cause  of  death  than  the 
wound  on  the  wrist. 

Dr.  Louis  J.  Wolfort  testified  for  the  de- 
fendant that  ordinarily  the  arteries  In  the 
wrist,  at  the  point  where  the  cut  was  found 
In  deceased's  wrist,  are  within  one-fourth  to 
one-half  inch  below  the  surface;  that  If  these 
arteries  are  cut  a  man  would  bleed  to  death 
therefnMn  in  from  8  to  15  minutes  according 
to  the  strength  of  the  individual;  that  sudi 
a  death  would  be  painless,  the  person  grad- 
ually growing  fainter  would  lose  conscious- 
ness, be  insensible  to  pain,  and  gradually 
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bleed  to  death;  that  post  mortetn  changes 
will  take  place  in  the  oourse  of  48  hours 
after  death  from  bleeding  which  would  result 
In  the  body  becoming  discolored  or  darkened 
in  places  Where  the  blood  settled  "In  the  de- 
pendent portions,"  and,  if  the  head  was  rest- 
ing on  the  arm,  the  part  of  the  head  that 
was  resting  on  the  arm  would  be  more  dls' 
colored  than  the  other  parts  of  the  bead. 
On  cross-examination,  he  stated  that  a  heavy 
blow  <Hi  the  forehead  would  cause  discolora- 
tion. 

In  rebuttal,  the  plaintiff  adduced  testi- 
mony to  the  effect  that  Bosoifelder  was  a 
merchant  on  South  Broadway  in  St.  Louis, 
and  shortly  before  his  death  had  purdiased. 
a  farm  at  Bourbon,  in  Crawford  county; 
that  it  was  his  intentimi  to  more  to  the  farm 
shortly ;  that  Uosenfelder  was  in  fair  finan- 
cial circumstances  at  the  time,  paid  cash  for 
the  goods  he  pnndiased  for  his  store,  and 
that  his  credit  was  good ;  that  be  was  a  man 
of  a  pleasant  and  cheerful  disposition ;  Ured 
at  home  with  his  wife  and  two  children,  and 
so  far  as  it  was  known  liad  no*  domestic 
troubles  of  any  kind;  that  he  was  a  man  of 
good  physique  and  enjoyed  good  health;  that 
he  was  nerer  heard  to  have  made  any  state- 
ments that  he  contemfdated  suicide;  that  at 
2  o'clock  on  the  afternoon  of  the  23d  of 
April,  1913,  he  left  his  place  of  business  on 
South  Broadway  and  was  not  seen  or  beard 
of  from  that  time  until  his  body  was  dis- 
covered in  Forest  Park  some  four  days  later. 

The  widow  testified  that  after  his  death 
she  saw  a  lump  on  the  deceased's  forehead 
Just  over  the  left  eye;  that  she  bad  seen 
the  razor  which  was  found  near  the  body, 
but  that  it  was  not  her  husband's  razor. 

William  Rosenfelder,  a  brother  of  the  de- 
ceased, testified  for  plaintiff  that  he  had  ex- 
amined the  body  and  found  "it  was  kind  of 
swolloi  above  the  left  eye." 

Harry  Buescher,  a  brother-in-law  of  the 
deceased,  testified  that  he  found  a  mark 
over  the  deceased's  left  eye;  "It  was  puffed 
way  out — a  blue  mark."  And  in  answer  to 
the  question,  "Whs  it  large  or  not?"  he  an- 
swered : 

"Yes,  it  was  large.  It  was  puffed  way  out, 
his  left  eye. 

"Q.  Was  the  eye  involved,  the  discoloration 
of  the  eye?    A.  Xes." 

Herman  D.  Schneider  testified  that  he  had 
lived  in  the  same  building  with  the  deceased 
for  several  years  prior  to  his  death;  that 
he  examined  the  body  of  the  deceased  at  the 
morgue  and  noticed  "the  mark  over  bis  left 
eye;  that  is,  it  was  discolored  and  partly 
swollen." 

Various  witnesses  testified  as  to  the  de- 
ceased's cheerful,  happy  disposition,  and  be- 
ing a  man  very  much  attached  to  bis  homd 
and  family. 

At  the  close  of  the  case,  the  defendant 
offered  an  Inatruction  in  the  aature  of  a 


demurrer,  wbldi  the  <»art  overmled,  and 
upon  the  case  being  anlMnltted  to  the  Jury, 
under  the  instructions  ot  the  court,  the  jury 
found  in  favor  of  plaintiff  ft>r  the  sum  of 
$1,000. 

[1]  The  main  assignment  ot  error  is  that 
the  learned  trial  judge  should  not  have  sub- 
mitted the  case  to  the  Jury.  This  point  has 
been  fully  and  ably  briefed  and  argued  by 
counsel  for  appellant,  and  we  have  beea 
cited  many  cases  both  In  foreign  Jurisdictions 
and  in  the  courts  of  oar  own  state.  How- 
ever, after  a  careful  consideration  of  socb 
authorities,  we  are  constrained  to  bold  that 
this  case  was  properly  one  for  the  Jury. 
There  was  direct  testlm(Hiy  that  the  raxor 
which  was  found  some  15  feet  from  the  body 
was  not  that  of  the  deceased ;  that  the  body 
had  a  bruise  or  discoloration  over  the  left 
eye  whldi,  as  one  witness  put  it,  "It  was 
puffed  way  out  •  •  •";  and  that  the  de- 
ceased was  a  man  in  good  health,  of  strong 
physique,  very  cheerful  disposition,  and  liv- 
ed in  seeming  harmony  in  Us  home,  with 
a  business  in  a  condition  which  was  going 
along  without  any  financial  difficulties;  and 
that  he  had  Just  tdiortly  b^ore  purchased  ■ 
farm  .to  whldi  he  Intended  moving.  With 
this  testimony  before  ns  and  adding  the  pre- 
sumption against  suicide  (see  Cummings  v. 
Woodmen  of  the  World,  170  Mo.  App.  IH 
loc.  cit.  200,  201,  156  S.  Wl  488;  Almond  v. 
Modem  Woodm^i  of  America,  133  Mo.  App. 
882,  loc.  dt  388,  389,  390,  113  S.  W.  695; 
Claver  v.  Woodmen  of  the  World,  152  Mo. 
App.  156,  loc.  cit.  166,  133  S.  W.  163),  we 
are  unwilling  to  hold,  as  a  matter  of  law, 
that  the  evidence  in  this  case,  aa  shown  by 
the  record,  excludes  with  reasonable  cer- 
tainty any  hypothesis  of  death  other  than 
suicide. 

[2]  II.  We  next  meet  with  the  argument 
that  the  certified  copy  of  the  certificate  of 
death  having  been  introduced  in  evidence 
'by  the  defendant,  and  which  certificate  con- 
tained the  words,  "contributory — suicide," 
made  out  a  prima  facie  case  for  defendant. 
Wie  are  cited  section  6670,  Revised  Statutes 
of  Missouri  1909,  In  supimrt  of  this  conten- 
tion. But  an  examination  of  tiie  statute 
shows  this  contention  to  be  unsound.  Article 
2,  c.  58,  Bevised  Statutes  of  Missouri  1900, 
deals  with  "Registration  of  Births  and 
Deaths."  Section  6670  thereof  provides  for 
a  certificate  of  death  and  spedflcaUy  enu- 
merates the  various  "items"  which  It  should 
contain,  a  number  of  which  items  -  or  ques- 
tions must  be  answered  by  the  attending  phy- 
sician ;  while  section  6671  provides  that.  In 
cases  where  death  ocourt  without  medical 
attendance,  the  undertaker  shall  notify  the 
registrar  of  such  death,  and  thereupon  tlie 
registrar  shall  inform  and  refer  such  cases 
to  the  local  health  officer.  If  the  drcnim- 
stances  of  the  case  render  It  possible  that 
the  death  was  caused  by  unlawful  or  sus- 
picious means,  the  registrar  shall  then  refer 
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the  caae  to  the  conmer  for  his  tnTMtliatlos 
and  cerUfleation,  and  th«  cerUflcate  of  the 
ooKwer  shall  "state  •  »  •  th«  name  of 
(he  disease  causing  death,  or  the  means  of 
death;  causes  or  Tloleoce;  and  whether 
(probably)  acddmtal,  suicidal  or  homicidal, 
a*  determined  by  the  inqtiett."  (Italics  ours.) 
Then  under  section  66S4  It  is  provided  that 
any  properly  certified  copy  of  the  record  <rf 
any  birth  or  death,  registered  under  this  ar- 
ticle, shall  be  prima  facie  evidence  in  all 
courts  and  places  of  the  faott  therein  stated. 

The  certified  copy  of  the  certificate  of 
death  introduced  by  the  defendant  stiows 
that  the  certificate  of  death  was  made  oat 
under  section  6671,  and  not  section  6670,  Re- 
vised Statutes  of  Missouri  1909.  It  was 
signed  by  a  d^uty  coroner,  and  not  by  an 
attending  physician.  Therefore  the  state- 
ment in  the  certificate  of  the  d^uty  coroner 
that  the  cause  of  death  was  "hemorrhage 
due  to  Imife  wound  on  wrist,  cwitrlbutory — 
suicide,"  was  a  statement  of  the  conclu^on 
that  had  been  reached  by  the  men  who  form- 
ed the  coroner's  jury,  and  was  therefore  not 
the  statement  of  a  fact  such  as  the  statute 
contemplates  shall  be  accepted  as  prima  fade 
evidence.  Such  a  statement  is  required  un- 
der section  6671,  Revised  Statutes  of  Mis- 
souri 1900,  namely,  whether  the  cause  of 
death  was  "probably  accidental,  suicidal  or 
homlddar' ;  but  for  the  reasons  stated  above 
such  statement  cannot  in  a  legal  sense  be 
considered  a  "fact"  in  the  certificate  of 
death  sadi  as  under  section  6684  should  be 
considered  as  "prima  facie  evidence  of  the 
Jaett  therein  stated."  That  the  coroner  or 
coroner's  jnry  may  have  come  to  the  conclu- 
sion, from  the  autopsy  which  was  held  and 
the  facts  presented  before  them,  that  the  de- 
ceased bad  "probably"  committed  snidde, 
could  have  but  little  probative  valne  in  a 
case  sudi  as  this,  where  the  very  issue  in 
the  case  was  whether  or  not  the  deceased 
had  come  to  his  death  by  reason  of  his  hav- 
ing committed  suicide.  It  is  different  where 
the  attending  physician,  under  section  6670, 
has  filled  in  the  answers  to  the  questions  in 
a  certificate  of  death.  There  his  answers 
are  answers  of  fact,  namely,  tlie  date  of  the 
death,  the  length  of  time  the  physician  at- 
tended the  deceased,  the  last  time  he  saw 
hhn  alive,  the  cause  of  death,  and  any  con- 
tributing cause.  It  will  be  readily  seen  that 
answers  to  snch  questions  by  the  attending 
physician  would  be  matters  of  fact  within 
the  physician's  own  knowledge,  which  is  not 
the  case  in  a  certificate  made  up  by  a  ooro- 
ner. 

We  therefore  rule  that  the  statement,  in 
the  coroner's  certificate  of  death,  that  "sui- 
cide" was  "contributory"  to  the  death  of  the 
insured,  was  not  a  statement  of  fact  as  in 
contemplation  of  section  66S4  would  make 
oat  a  prima  fiide  case  for  defendant.  To 
snstain  appellant's  contention  that  the  cer- 


tificate of  death  Jim  the  force  and  «4ect 
claimed  for  it  would  be  tantamoimt  to  nsurp- 
ing  the  tnnctitHW  of  tbe  court  and  Jury  in 
most  cases  of  accidental,  suiddal,  or  homicid- 
al deaths,  where  the  question  in  Issae  Is 
whether  or  not  the  death  had  been  accident- 
al, suiddal,  Or  homiddal. 

[3]  III.  We  next  come  to  the  assignment 
of  error  that  the  court  erred  in  overruling 
defendant's  objection  to  certain  alleged  in- 
competent questions  asked  by  counsel  for 
plaintiff.  The  police  officer,  who  took  charge 
of  the  body  of  the  deceased  when  It  was 
found  In  the  park,  when  on  the  witness 
stand  was  asked  the  question:  "What  seardU 
did  yon  make  for  the  murderer?"  Assumhig 
that  the  question  was  improper  neverthdess 
since  this  question,  namely,  "Tpu  did  not 
look  for  the  assassin?"  had  been  previously 
asked,  and  answered,  "No,  sir,"  without  ob- 
jection, the  overruling  of  defendant's  objec- 
tion, if  error,  was  not  prejudldal  to  the  de- 
fendant. 

We  have  examined  the  other  questions  to 
which  objection  had  been  made  and  find  the 
action  of  the  eoort  therein  to  be  without 
error. 

We  have  dlqposed  of  the  several  assign- 
menta  of  error  presented  in  tills  case.  We 
feri  that,  while  the  judgm^t  must  stand, 
it  is  a  case  in  whidi  the  conclusion  that  was 
reached  by  the  jury,  under  the  facts  in  this 
case,  might  well  have  been  found  contra,  but 
that  there  is  snffldent  evidence  in  the  record 
to  snstain  it 

Finding  no  reversible  error  in  the  case,  the 
Judgment  is  accordingly  affirmed. 

RBXNOLDS,  P.  X,  and  AL.L.HN,  J.,  cmtcur. 


WILUAM    WURDACK    BLBCmMO    MFG. 

CO.  V.  EUilOTT  &  BARRT  ENOINIGER-  ' 

INQ  OO.     (No..  15291.) 

(St.  liOuis  Oourt  at  Appeals.     Missouri.    Ar- 
gued and  Submitted  Dec.  3,  1918.     Opin- 
ion FUed  Jan.  7,  1919.) 

1.  TaiAL  <t-i  16(1)— OttKB  or  Paoov. 

Court  did  not  err  in  sostalning  an  objection 
to  question,  where  counsel  did  not  state  to  the 
court  what  he  expected  to  prove  by  the  wit- 
ness. 

2.  SAI.KS   «=s255— WABaANTT. 

In  action  for  purchase  price  of  b<^ler,  de- 
fendant, setting  up  breach  of  warranty,  could 
not  show  that  plaintiff  had  made  statements 
that  would  constitute  a  warranty  to  the  owner 
of  the  building  where  defendant  was  installing 
the  IwUer  nnder  contract. 

8.  Appkal  and  Eaaoa  «s>1058(8)— HAHin:.as8 

GbBOB— KXCLTJSION  OF  ETIDBNCI!. 

It  was  harmless  error  to  exclude  evidence 
as  to  a  matter  testified  to  by  other  witnesses. 
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4.  WnmsBBV  «s>270(2)>-CBOBs-BxAiaNA- 
TtoN— MATBBiALrrr. 
In  action  for  the  pardiase  price  of  a  boiler, 
defendant  contractor  setting  np  breach  of  war^ 
ranty,  there  was  no  error  in  sustaining  an  ob- 
jection to  the  question  on  croea-examination  of 
plaintiff  as  to  what  the  owner  of  the  building 
had  said  to  him  about  it. 

Appeal  from  St.  Louis  Circuit  Court;  Kent 
.K.  Koerner,  Judge. 

"Kot  to  be  officially  pablisbed." 

Action  by  the  William  Wnrda<^  Electric 
Manufacturing  Company  against  the  Elliott 
A  Barry  Engineering  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

W.  S.  Campbell,  of  St  Louis,  for  aiq;)el- 
lant 

H.  Chouteau  Dyer,  of  St.  Louis,  for  re- 
spondent. 

RETNOLDS,  P.  J.  A  contract  between 
plaintiff  and  defendant  was  evidenced  by  the 
following  writing,  signed  by  defendant,  ad- 
dressed to  plaintiff: 

"Enter  onr  order  and  deliver  to  the  Albany 
Hotel  Building,  Page  Ave.,  this  city-— at  the 
earliest  possible,  date,  one  ^S-3S-11  Bosley 
Boiler  ^50/10.     Please  acknowledge." 

This  Is  dated  at  St.  Louis,  August  27th, 

1909,  and  was  accepted  by  the  plaintiff, 
who  delivered  the  boiler,  as  it  is  claimed, 
of  the  kind  specified. 

The  explanation  of  the  letters  and  figures 
in  this  order  Is  that  "#S-36-ll"  Indicated 
that  the  boiler  was  to  be  for  steam,  the  "86" 
that  it  was  to  be  36  Inches  in  diameter,  and 
the  "11"  that  It  was  to  contain  eleven  sec- 
tions; the  figures  "4SO/10  referred  to  dis- 
count on  payment  within  ten  days. 

The  petition,  getting  up  that  defendant 
had  ordered  of  plaintiff,  and  that  plaintiff 
had  sold  and  delivered  to  defendant,  the 
boiler  described,  averred  that  defendant 
agreed  to  pay  for  it  the  sum  of  $6-'58.80. 
Averring  demand  of  payment  on  June  2l8t, 

1910,  and  frequently  since  that  date,  and 
refusal  of  defendant  to  pay,  plaintiff  brings 
Its  suit  for  the  amount,  with  interest  and 
costs. 

The  answer,  admitting  the  incorporation 
of  the  defendant,  denies  all  the  other  allega- 
tions In  the  petition.  It  thai  avers  that  on 
August  27th,  1908,  defendant  had  a  contract 
with  Mr.  Ulch,  owner  of  the  building,  to 
Install  a  heating  boiler  In  the  building,  a 
hotel,  located  at  4873  Page  Avenue,  St 
Louis;  that  plaintiff  sent  its  representative 
to  Inspect  the  hotel  building  for  the  purpose 
of  ascertaining  the  size  and  kind  of  boiler 
to  be  Installed,  and  this  representative  ad- 
vised' that  the  S-36-11  Bosley  Boiler  was 
of  the  proper  size  for  heating  the  building, 


and  advised  the  Installing  of  the  boiler,  and 
warranted  and  represented  that  it  wonid 
heat  the  liotel  building  'to  a  temperature  of 
70  degrees  whoi  the  thermometer  outside 
was  at  or  below  sero.  Averring  that  the 
boiler  whlcb  plaintiff  delivered  was  placed 
in  the  hot^  building,  it  is  diarged:  That 
it  failed  to  heat  the  rooms  of  .the  building 
to  a  temperature  (rf  70  degrees,  and  that  it 
could  not  be  made  to  heat  the  rooms  to  that 
temperature,  and  that  it  failed  to  perform 
the  services  which  plaintiff  warranted  and 
represented  that  It  would  do.  ■  That  after 
it  was  placed  In  the  building,  and  it  wan 
found  that  It  would  not  heat  tbe  boildinf; 
properly  and  to  the  temperature  that  the 
plaintiff  warranted  and  represented  that  tlie 
boiler  would  do,  defendant  notified  plaintiiT 
of  the  failure  of- the  boiler  to  perform  the 
work  which  plaintiff  had  represented  it 
would  do,  and  plaintiff  attempted  ■  to  make 
it  heat  the  building  to  a  proper  temperature, 
but  failed  to  make  the  boiler  do  that  work. 
That  by  rekson  of  its  failure  tlie  proprietor 
removed  the  boiler,  placed  it  In  an  allej 
adjoining  the  building,  and  defendant  noti- 
fied plaintiff  that  by  i^ason  of  the  failure 
of  the  boiler  to  do  the  work  wbldi  it  so 
warranted  and  represented  It  would  do,  it 
had  been  removed  from  the  building  in 
which  it  was  placed,  and  defendant  had 
notified  plaintiff  to  take  charge  of  the  boil- 
er as  Its  property,  which  plaintiff  refused 
to  do.  That  In  order  to  protect  it,  defendant 
placed  the  holler  In  storage,  subject  to  plain- 
tlfTs  order,  and  It  has  remained  In  stor- 
age ever  since,  subject  to  plalntlfrs  order. 
That  by  reason  of  the  failure  of  the  boiler 
to  do  the  work  of  heating,  whldi  plaintiff 
warranted  and  represented  that  tbe  boiler 
would  do,  that  the  boiler  was  of  no  value  to 
defendant  and  Is  still  held  in  storage  sub- 
ject to  plaintiff's  order. 

A  general  denial  was  Interposed  by  wav 
of  reply  to  this. 

The  cause  was  tried  before  the  court  to 
a  jury,  and  resulted  In  a  verdict  of  $732.4$ 
In  favor  of  plaintiff.  Judgment  following. 
Interposing  a  motion  for  new  trial,  which 
was  overruled,  defendant  has  duly  appealed. 

The  assignments  of  error  made  by  appel- 
lant and  argued  before  us,  are  In  refusing 
to  allow  the  witness  Ulch  to  testify  to  ad- 
missions, representations  and  statensents 
made  to  him  by  one  Bosley.  a  representative 
of  plaintiff;  In  refusing  to  allow  defendant, 
on  cross-examination,  to  Interrogate  the 
president  of  the  company,  then  on  tbe  stand 
as  witness  for  plaintiff,  as  to  his  conversa- 
tion with  Ulch,  the  owner  of  the  hotel  build- 
ing. 

Taking  up  tbe  assignments,  it  appears 
that  during  the  cross-examination  of  Mr. 
Ulch,  a  witness  for  defendant  counsel  for 
defeadant  asked  him  what  Bosley  had  said 
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about  th«  boUer.  Thla  wu  objected  to  by 
counsel  for- plaintiff,  unless  It  was  made  In 
the  presence  of  defendant.  Counsel  for  de- 
fendant stated  that  he  was  wUUng  to  waive 
that  right,  to  which  counsel  for  plaintiff 
said  that  defendant  could  not  waive  It  and 
ttiat  he  objected,  and  he  stood  on  bis  ob- 
jection. Counsel  for  defendant  then  stated 
that  he  was  "asking  for  statements  or  ad- 
missions made  to  this  witness  by  the  plain- 
tiff," to  which  the  court  said  that  he  pre- 
sumed counsel  was  "trying  to  show  a  war- 
ranty," to  which  counsel  for  defendant  said 
that  he  Intended  "to  show  statements,  wheth- 
er they  be  warranty  or  what  they  may  be, 
representations  as  to  what  this  boiler  would 
do."  To  which  the  court  said,  "To  this 
man?"  referring  to  the  witness  Ulch,  to 
which  counsel  said,  "To  this  man  in  whose 
building  the  boiler  was  to  be  placed."  The 
court  sustained  the  objection,  defendant  ex- 
cepting. Counsel  for  defendant  then  asked 
the  witness  Ulch,  "Did  the  defendants  in 
this  case,  Elliott  &  Barry,  submit  to  you 
figures  on  any  other  boiler  except  the  Bosley 
boiler?"  Witness  answered,  "Yes,  sir;  I 
think,  two  other  boilers."  Counsel  asked, 
"Did  you  have  your  choice  of  boilers?"  Wit- 
ness replied,  "Xes,"  and  counsel  asked,  "And 
why  did  yon  select  the  Bosley  boilers?" 
This  was  objected  to  for  the  same  rea.son  as 
before  given  by  counsel  for  plaintiff,  the 
objection  sustained  and  counsel  for  defend- 
ant duly  excepted. 

[1]  We  see  no  error  in  this  ruling  of  the 
court.  In  the  first  place,  counsel  did  not 
state  to  the  court  what  he  expected  to  prove 
by  the  witness,  so  that  the  trial  court  was 
not  Informed  whether  or  not  the  testimony, 
if  given,  would  be  material. 

It  is  said  in  Gardner  v.  Eldridge,  149  Mo. 
App.  210,  loc.  dt.  217,  130  S.  W.  408,  405: 

"The  defendant  did  not  state  to  the  court 
what  he  expected  to  prove  by  this  witness,  and, 
hence,  the  court  was  not  informed  whether  or 
not  the  testimony,  if  given,  would  be  material 
and  defendant  having  failed  to  inform  the  court 
what  he  expected  to  prove  by  this  witness- can- 
not now  complain  that  he  was  not  permitted  to 
answer  the  question  asked  him." 

A  number  of  authorities  are  cited  in  snx>- 
port  of  this  holding. 

[2,  3]  Furthermore,  the  contract  had  not 
been  made  with  mch,  the  owner  of  the  build- 
ing, but  with  the  defendant  corporation, 
who  presumably  had  a  contract  for  placing 
the  heating  appliances  in  the  building.  If 
they  did  not  comply  with  that  contract  It 
might  be  a  matter  between  them  and  the 
owner,  but  as  between  plaintiff  and  defend- 
ant. If  plaintiff  Is  to  be  held  on  a  warranty, 
the  warranty  must  come  from  plaintiff  to 
defendant  There  is  no  warranty  whatever 
In  this  written  contract,  although  it  was  ac- 
cepted verbally  and  afterwards  performed. 
As  Is  said  by  Mr.  Benjamin,  in  bis  work  on 
Sales  mtti  Sd.)  p.  667t 


"As  a  warranty  is  an  agreement  forming  jtart 
of  the  contract,  it  follows  that  antecedent  rep- 
resentations made  by  the  seller  as,  an  induce- 
ment to  the  buyer,  but  not  forming  part  of  the 
contract  when  concluded  (though  If  material 
and  nntrue  they  may  justify  a  rescission  of 
the  contract),  are  not  warranties.  It  is  not,  in- 
deed, necessary  that  the  representation,  in  order 
to  constitute  a  warranty,  should  be  simultane- 
ous with  the  conclusion  of  the  bargain,  but  only 
that  it  should  be  made  during  the  course  of  the 
dealing  which  leads  to  the  bargain,  and  should 
then  enter  into  the  bargain  as  part  of  it." 

WU1«  it  is  tmo  that  the  declarations  and 
adndssions  of  a  party  to  a  suit  against  his 
interests  are  always  admissible  In  evidence 
in  favor  of  the  adverse  party,  when  that 
party  is  attempted  to  be  held  on  a  warranty, 
the  warranty  must  come  to  him.  In  the  sec- 
ond place,  this  was  harmless  error,  for  the 
same  matter  inquired  of  was  In  evidence 
from  other  witnesses. 

So  we  see  no  error  In  the  action  of  the 
trial  court  in  excluding  this  testimony. 

[41  The  other  testimony  excluded  by  the 
court,  which  action  is  complained  of  by  ap- 
pellant, is  to  matter  occurring  In  the  cross- 
examination  of  the  president  of  the  plain- 
tiff company.  Counsel  for  defendant  asked 
him  on  cross-examination, who  he  had  seen 
with  reference  to  the  boiler.  He  said  he 
had  seen  the  owner  and  proprietor  of  the 
building.  The  witness  was  asked,  "What 
did  he  say  about  it?"  Counsel  for  plaintiff 
objected  to  what  Ulch  had  said  about  this 
boiler.  This  objection  was  sustained,  coun- 
sel excepting.  Counsel  for  defendant  then 
said: 

"We  are  asking  on  this  croas-examination 
with  reference  to  whether — 

"The  Court:  Not  with  reference  to  what  Mr. 
nicfa  said  about  it  What  this  gentleman  (re- 
ferring to  witness,  president  of  the  plaintiff)  said 
about  it  may  have  some  bearing,  but  not  what 
Mr.  nidi  said  about  it  unless  it  is  in  answer 
to  some  questions  which  Mr.  Ulch  put  to  this 
gentleman.  In  other  words,  what  Mr.  Ulch 
said  is  not  material;  what  this  witness  may 
have  said  In  answer  to  some  question  put  to 
Mr.  Ulch  is  material,  or  what  he  said  otherwise 
may  be  material." 

To  which  counsel  for  defendant  said  that 
he  understood  that  to  be  true  If  they  "were 
calling  for  it  on  the  other  side;  we  are 
cross-examining  the  witness,  who  Is  the 
plaintiff  In  this  case."  The  court  adhered 
to  Its  previous  ruling,  sustaining  the  objec- 
tion. 

We  see  no  error  In  this  ruling.  As  before 
said,  the  contract  for  the  putting  In  of  this 
boiler  was  between  plaintiff  and  defendant 
and  not  between  plaintiff  and  the  owner  of 
the  building. 

These  are  the  only  points  urged  for  re- 
versal of  the  judgment  but  we  may  add  that 
the  question  of  misrepresentations  and  war- 
rant7i  founded  on  testimony  In  the  case, 
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was  snbmltted  to  the  Jury  by  proper  Instnic- 
tlons,  and  tbe  Jury  found  against  defendant. 
Finding  no  reversible  error,  tbe  Judgment 
of  tbe  circuit  court  Is  affirmed. 

AliLEN  and  BECKER,  JJ„  omciir. 


ST.  liOUIS  POLICE  RELIEF  ASS'N  v. 
HOULEHIN  et  al.    (No.  15196.) 

(St  Louis  Court  of  Appeals.  Missouri.'  Jan. 
7,  1919.    Rehearing  Denied  Jan.  22,  1919.) 

1.  iNauBANCK  «s»771— PouoB  Rbxikv  Asso- 
ciation —  BBNEnciART  in  Life  Polict  — 
Mkicbbb  or  "Fauilt." 

Deceased's  motlier,  though  llTing  in  a  home 
for  widows,  being  dependent  on  and  supported 
by  him,  was  a  member  of  his  "family,"  within 
the  constitution  of  a  police  relief  association, 
declaring  as  an  object  "aiding  the  families"  of 
members,  so  as  to  permit  of  her  being  desig- 
nated as  beneficiary  in  his  certificate  of  life 
insurance  issued  by  it,  though  he  also  had  a 
wife,  from  whom  he  was  living  apart. 

[Ed.  Note. — Vat  other  definitions,  see  Words 
and  Phrases^  First  and  Second  Series,  FamilyJ 

2.  lRBt7RARCK  «=)819(1)— POUCE  RXLIXI'  AS- 
SOCIATION—BeITEFICIABT—MkIIBKB  o»  Fak- 
ILT— EVIDKWOB, 

Evidence  KM  to  anthorice  finding  that  (de- 
ceased's mother  was  dependent  and  supported 
by  him,  so  as  to  allow  her,  as  a  member  of  his 
family,  under  tbe  constitution  of  a  police  relief 
association,  to  be  designated  as  boieficiary  in 
his  certificate  of  life  insurance  issued  by  it. 

Appeal  frmn  St.  Loais  Circuit  Court;  J. 
Hugo  Orlmm,  Judge. 

Tbe  St  Louis  Police  Relief  Anodatlon  In- 
terpleaded Katherlne  A.  Honlehln  and  oth- 
ers, widow  and  children  of  Patrick  J.  Houle- 
tiin,  deceased,  and  Margaret  Houlehin, 
motlier  of  deceased,  rival  claimants  for  death 
benefit  Judgment  tot  the  mother,  and,  pend- 
ing appeal  therefrom,  she  died,  and  the  cause 
was.  revived  In  the  name  of  Mercantile  Trust 
Company,  executor  of  Margaret  Boulebin,  de- 
ceased.   Affirmed. 

Campbell  Allison,  of  St  Louis,  for  appel- 
lants. 

Ryan,  Thompson,  Thompson  &  McCnIlen, 
of  St  Louis,  for  respondent. 

BECKER,  J.  This  Is  an  appeal  in  a  case  in 
which  the  aitpellants,  Katherlne  A.  Houle- 
hin, Adelaide  A.  Houlehin,  Mary  C.  Houle- 
hin, and  Eloysius  L.  Houlehin,  widow  and 
children  and  heirs  at  law  of  Patrldc  J.  Hou- 
lehin, contest  the  right  of  Margaret  Houlehin, 
mother  of  the  sold  Patrick  J.  Houlehin  and 
the  named  beneficiary  in  a  certificate  of  life 
insurance  Isscued  by  the  St  Louis  Police  Re- 


lief Association,  to  a  fund  of  (2,000  whldi  t^ 
crued  thereunder  Ui>on  his  death.  Because 
of  these  rival  claims  the  St  Louis  Police  Be- 
lief Association  filed  a  bill  of  interpleader, 
which  was  sustained,  by  consent  of  tbe  par- 
ties, and  the  fund  of  |2,000  was  paid  to  the 
clerk  of  the  court  Upon  a  hearing  tlie  coort 
awarded  the  fund  to  the  said  Margaret  Hon- 
lehln, mother  of  the  deceased,  from  wbirh 
the  widow  and  children  in  due  course  biin; 
this  appeal. 

During  the  pendency  of  the  appeal  the  said 
Margaret  Houlehin  passed  away,  and  the 
cause  was  revived  in  tbe  name  of  Mercantile 
Trust  Company,  her  execntor. 

There  Is  no  controversy  but  that  tbe  St 
Louis  P(dlce  Relief  Association,  a  corpora- 
tion, is  organized  under  artlde  12,  c:  33.  of 
tbe  Revised  Statutes  of  Missouri  1909,  pro- 
viding for  police  and  fireman  relief  associa- 
tions, and  that  section  1,  art  2,  of  the  char- 
ter, constitution,  and  by-laws  of  tbe  St. 
Louis  Police  Relief  Association  provides 
that- 

"The  objects  for  which  this  association  is  form- 
ed are  to  create  a  fund  for  (1)  the  purpoae  of 
affording  relief  to  such  members  of  the  associa-    \ 
tion   as  may  become  (a)  sick,   (b)  disabled,  or 

(c)  incapacitated  by  long  years  of  service,  or 

(d)  as  may  have  served  five  (5)  years  on  th« 
police  force  of  the  city  of  St  Louis  and  aerered 
their  connections  with  the  force  after  rack 
service;  (2)  oMing  the  famiUe$  of  police  oib- 
cera  who  may  die  while  members  in  good  stand- 
ing of  this  association."     (Italics  onra.) 

Section  4,  art  7,  provides: 

"Whenever  any  member  of  the  police  force, 
who  is  a  member  of  this  association,  diall  dir. 
the  sum  of  $2,000.00  shall  be  paid  within  3>< 
days  after  his  demise  to  such  person  or  persons 
as  he  may  have  designated  on  the  books  of  tb« 
association.  It  he  shall  have  failed  to  desii;- 
nate,  it  will  be  paid  to  bis  heirs  at  law  in  ac- 
cordance with  the  laws  of  descent  and  di^triba- 
tioB.  If  he  shall  have  failed  to  designate  anil 
have  no  heirs  at  law  it  shall  then  lerert  to  tlie 
association." 

.  It  appeara  that  in  188S  Patrick  J.  Houle- 
hin Joined  the  police  force  of  the  city  of  St 
Louis  and  continued  to  be  a  mranber  in  good 
standing  up  to  tbe  time  of  his  demise  on  tbe 
29th  day  of  December,  1914.  A  year  or  tW' 
after  Houlehin  had  become  a  member  of  the 
police  force  he  married,  and  in  September. 
1900,  he  named  his  wife,  Katherlne  A.  Houle- 
hin, defendant  her^n,  as  his  benefldarr. 
Patrick's  mother  lived  with  them  withoot 
paying  any  board  from  about  1889  to  190T. 
when  for  some  reason  not  clearly  shown  br 
the  record,  the  mother  went  to  the  If  nllanplr 
Hospital  for  a  few  weeks,  and  then  went  to 
St  Ann's  Widows*  Home  to  live,  and  she  wa« 
living  there  at  tbe  time  of  the  trial.  In  Fe^ 
rnary,  1910,  Patrick  left  the  home  where  br 
had  been  living  with  his  wife  and  dilldren 
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and  went  to  Uve  ai>art  for  himself.  He  oon- 
tinued  to  live  thve,  estraaged  from  his  wlfb 
and  ddldren,  nntll  his  decease  In  1914.  Hofw- 
e-ver,  he  paid  $25  monthly  to  his  wife  during 
the  years  of  their  separation.  In  A.ngo8t, 
1910,  after  he  had  separated  from  his  wife 
and  was  no  longer  Uvlng  under  the  same  root 
with  her,  he  dianged  his  beneficiary  to  his 
mother,  Margq.ret  HoulAln,  who  was  then 
living  at  8t  Ann's.  The  mother  remained 
the  named  benefldary  thereafter  continuous- 
ly until  Houlehln's  demise  in  December,  1914. 
At  bis  death  he  left  survlTing  him,  besides 
his  mother,  the  plaintiffs,  Katharine  A.  Hon- 
lehln,  his  widow,  and  Adelaide  A.  Eoulehln, 
Mary  C.  Houlehln,  and  Eloyslxu  Ii.  Honlehln, 
his  children,  bom  of  the  marriage,  each  of 
said  children  having  attained  their  majmrlty. 

(1]  The  sole  questURi  in  issue  is  as  to 
whether  or  not  imder  the  testimMiy  adduced 
In  this  case  the  mother,  the  said  defendant 
Margaret  Honlehin^  fell  within  that  class  of 
beneficiaries  which  Is  designated  nnder  our 
statutes  and  under  the  provisions  of  the  con- 
stltutl<Hi  of  the  said  St  Louis  Police  Belief 
Association.  Having  in  mind  that  the  fund, 
under  the  objects  provided  for  in  the  consti- 
tution of  the  association,  can  be  paid  only 
to  members  of  families  of  police  officers  who 
may  die  while  members  In  good  standing  in 
the  association,  it  therefore  becomes  neces- 
Mry  to  determine  whether  or  not  Margaret 
Houlehln,  the  mother  of  the  deceased,  can  in 
legal  contemplation  be  held  to  have  been  a 
member  of  Patrick  J.  Houlddn's  famUy. 

What  definition  of  the  word  "family"  shall 
be  oar  guide  In  determining?  The  word 
"family"  has  been  variously  defined.  In  Its 
widest  scope  It  would  Include  all  the  d^sootd- 
ants  of  a  common  progenitor,  as  when  we 
speak  of  one's  family  tree,  but  when  used  in 
Its  primary  'sense  It  Is  often  used  to  designate 
that  collective  body  of  persons  who  live  in 
one  house  under  one  head  or  management. 
Of  the  various  definitions  of  the  word  "fam- 
ily," when  used  in  the  latter  sense,  we  find 
that  in  construing  the  word  "family"  when 
used  in  the  oonstltution  of  a  benefit  society, 
declaring  its  purpose,  amongst  others  as  that 
of  aiding  the  families  of  members,  the  court 
held  It  to  mean  "such  persons  as  habitually 
reside  nnder  one  roof  and  form  one  domestic 
circle  or  to  such  as  are  dependent  on  each 
other  for  support,  or  among  whom  there  is  a 
legal  or  equitable  obligation  to  furnish  sup- 
port" Hofman  v.  Grand  Lodge,  73  Mo.  App. 
47;  Uster  v.  Lister,  73  Mo.  App.  99;  Per- 
bracbe  v.  Grand  Lodge,  81  Mo.  App.  268.  We 
are  of  the  opinion  that  this  definition  of  the 
word  "family"  Is  comprdiensive  in  its  scope, 
and  we  shall  apply  It  here. 

Under  this  definition  it  must  be  conceded 
that,  had  the  mother  been  living  with  and 
snpported  by  the  son,  she  would  unquestion- 
ably have  been  a  member  of  his  family.  Does, 
then,  the  fa<^  that  the  mother  was  living  at 
207S.W.-60 


St  Ajm's  Widows'  Home  and  thns  not  llvlsc 
Willi  her  said  sen,  at  the  dme  she  was  named 
as  benefldary  and  at  the  time  of  tbo  decease 
of  her  SOD  PatridE,  of  Itself  exdode  her  from 
bdng  In  contemplation  of  law  considered  as 
a  member  of  her  son's  "family,"  within  the 
meaning  of  the  word  "family"  as  used  In  the 
constltntlon  of  the  association?  We  think 
not,  provided  that  during  all  of  said  period 
the  mother  was  depMidemt  upcm,  and  was 
supported  by,  her  said  son. 

[2]  While  upon  this  question  of  dependency 
and  support  the  evldrace  Was  confilcUng,  yet 
one  cannot  read  the  record  In  this  case  wtth- 
ont  condndlng  that  the  testimony  whldi  was 
addnoed  on  the  part  of  the  defendant  mother 
greatly  prqwnderated,  and  that  when  she 
went  to  St  Ann's  the  arrangements  for  her 
going  thwe  had  been  made  at  the  suggestion 
of  her  son  Patrick  and  upMi  his  agreeing  to 
pay  St  Ann's  the  sum  of  $10  per  month  for 
her  maintenance  and  support,  and  that  be 
did.  In  point  of  fact,  pay  the  agreed,  stipulat- 
ed sum  up  to  the  time  of  Ms  decease.  Sever- 
al of  the  witnesses  testified  that  the  son  had 
given  them  money  to  be  paid  to  St  Ann's; 
the  records  of  the  Institution  show  that 
monthly  payments  had  in  point  of  fact  been 
made,  and  In  the  light  of  the  detailed  history 
of  the  mother's  financial  affairs,  whldi  failed 
to  show  her  possessed  of  any  funds  during 
the  years  Immediately  preceding  her  going  to 
St  Ann's— years  during  which  she  had  ad- 
mittedly been  living  as  a  member  of  said 
son  Patrick's  home,  together  with  bis  wife 
and  children,  and  not  paying  any  board — are 
suffident  to  warrant  the  finding  of  the  learned 
trial  Judge  that  the  mother  was,  in  contem- 
plation of  law,  a  member  of  her  son's  family 
at  the  time  of  his  decease.  The  fact  that 
several  witnesses  testified  that  the  mother, 
who  at  the  time  of  the  trial  was  87  years  old, 
had,  on  various  occasions,  stated  that  she 
had  means  of  her  own  and  was  not  depend- 
ent upon  any  one,  must  be  taken  In  light  of 
human  experience,  which  has  taught  us  that 
the  average  person  is  not  prone,  when,  by  rea- 
son of  misfortune  or  advancement  in  years, 
they  may  have  become  an  object  of  charity, 
to  proclaim  it  from  the  housetop,  but  rather, 
if  drcumstances  arise  which  require  any 
statement  as  to  the  matter,  to  speak  so  as 
to  leave  or  create  the  impression  that  they 
are  self-supporting.  And  beyond  such  state- 
ments testified,  to  by  several  witnesses  as 
having  been  made  by  the  mother,  no  testi- 
mony was  adduced  of  any  probative  value 
which  proved,  or  from  which  one  could  Infer, 
that  the  mother,  during  the  last  years  of  her 
life,  had  any  means  of  her  own  whatsoever. 

Even  were  the  testimony  in  this  case  more 
evenly  balanced  in  its  conflict  as  to  whether 
or  not  the  mother  was  dependent  upon  her 
son  while  she  lived  at  St  Ann's,  which,  how- 
ever, as  above  stated,  we  do  not  find  to  be  the 
case  herein,  we  would  not  be  disposed  to  In- 
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terfere  with  the  coodaBlona  reached  by  the 
learned  trial  Judge  who  had  each  of  the  wit- 
nesses before  him,  and  thus  had  a  better  op- 
portunity to  Judge  the  credibility  of  the 
witnesses  and  the  weight  to  be  givai  to  th^ 
testimony. 

While  the  dalm  of  the  wife,  as  presented 
In  this  case,  appeals  strongly  to  one^a  sense 
of  equity,  yet  we  are  without  authority  to 
determine  this  case  excepting  upon  the  rule 
of  law  applicable  to  this  <daas  of  cases. 

Holding,  as  we  do,  that  the  mother  was 
dependent  apon  ber  son  for  support  at  the 
time  she  was  named  as  benefldary  contlnn- 
ously  up  to  the  time  of  his  decease,  It  fol- 
lows tbat  the  mother  came  within  that  class 
of  benefldarles  intended  to  be  covered  by  the 
constitution  of  the  St.  Louis  Police  Belief 
Association,  where  as  one  of  Its  objects  it 
provides  for  "aiding  the  families  of  police 
officers  who  die  while  members  In  good  stand- 
ing." 

The  Judgment  Is  accordingly  affirmed. 

RSTNOLDS,  P.  J.,  and  ALLEN,  J.,  concur. 


CHEEK  T.  NATIONAL  LIFE  INS.  CO.  OF 

UNITED  STATES  OF  AMERICA. 

(No.  15346.) 

(St.  Louis  Court  of  Appeals.     Missouri.     Ar- 
gued and  Submitted  Dec.  5,  IdlS.    Opin- 
ion FUed  Jan.  7,  1919.) 

1.  EviDENCK  «=»112—Sebvicb9— Value. 

In  an  action  against  an  insurance  company 
by  a  solidtor  and  collector  for  services  in  in- 
vestigating claims,  plaintiff's  evidence  tliat  lie 
pot  a  charge  of  $3.60  for  each  investigation, 
which  "wUl  cover  all  the  travels  that  I  had," 
did  not  prove  value. 

2.  WOBK    AND    LaBOK    «=»24(1)   —   VALUK    Of 

SKBVICE& 

In  an  action  for  services,  not  based  on  con- 
tract, rendered  by  plaintiS  solidtor  in  inves- 
tigating claims  against  defendant  insurance 
company,  failure  to  prove  the  value  of  such 
services  is  fatal  to  a  recovery. 

3.  Evidence  €=965— Deleoation  or  Agent's 

AtTTHOBITT— KNOWLEDOE   PF  LaW. 

Where  plaintiff,  a  solidtor  and  collector  for 
an  insurance  company,  performed  duties  in  the 
investigation  of  daims  at  the  request  of  a  gen- 
eral agent,  for  which  service  plaintiff  daims 
extra  compensation,  plaintiff  must  be  charged 
with  Icnowledge  of  the  law  that  the  general 
agent  without  authority  could  not  delegate 
these  duties,  even  though  actual  knowledge  of 
the  condition  of  the  general  agent's  contract 
was  not  brought  home  to  plaintiff. 

Appeal  from  St  Louis  CJlrcuIt  Court;    J. 
Hugo  Grimm,  Judge. 

Action  by   Robert  T.  Cheek  against   the 
National   Life  Insurance   Company   of   the 


United  States  of  America,  begun  before  a 
Justice  of  the  peace,  where  Judgment  was  ren- 
dered for  plaintiff,  and  the  defendant  ap- 
pealed to  the .  circuit  court,  where  on  trial 
before  the  court  and  Jury  the  plaintiff  obtain- 
ed a  verdict  and  Judgment,  from  which  the 
defendant  appeals.    Reversed. 

Martin  T.  Farrow,  of  St.  Loals,  for  appd- 
lant 

William  A.  Kane,  of  St  Louis,  for  resiiond- 
ent 

REYNOLDS,  P.  J.  PlalntUT  commenced 
his  action  before  a  Justice  of  the  peace  to 
recover  $125  for  services  alleged  to  have  been 
rendered  by  him  In  investigating,  Inspecting 
and  settling  claims  against  the  National  life 
Insurance  Company  of  the  United  States  of 
America,  the  employment,  as  it  is  averred, 
coming  through  one  O.  P.  Klrkwood,  general 
agent  for  the  company  at  St  Louis.  From  a 
judgment  In  tRyoc  of  plalntUf  before  the 
Justice,  defendant  appealed  to  the  drcuit 
court,  where  on  a  trial  before  the  court  and 
a  jury  a  verdict  was  returned  in  favor  of 
plaintiff  for  $126,  judgmoit  following,  from 
which  the  defendant,  the  insurance  company, 
has  duly  appealed. 

[1,  Z]  By  the  testimony  it  appears  tliat  the 
plaintiff  had  entered  into  a  written  contract 
with  the  defendant  insurance  company  to 
solidt  Insurance  and  collect  premiums  for 
that  company  and  was  to  and  did  receive  a 
commission  for  that  work.  But  it  is  claimed 
that  on  various  occasions,  at  the  instance  and 
request  of  Klrkwood,  repieseotlng  the  defend- 
ant company,  he  had  made  investigations  Into 
a  number  of  daims  against  the  company  by 
persovs  Insured  with  it,  for  eadi  of  which  In- 
vestigations he  charged  $3.60.  There  was  a 
sharp  conflict  between  the  idalntlff  and  Kirk- 
wood  over  the  question  of  employment  by 
plaintiff  for  this  work,  Mr.  Klrkwood  daim- 
Ing  that  plaintiff  undertook  It  without  any 
promise  or  understanding  that  the  company 
would  pay  him,  and  for  the  purpose  pf  leers- 
Ing  that  branch  of  the  insurance  business 
with  a  view  to  taking  up  that  line  at  Mur- 
physboro,  Illinois.  Plaintiff  denied  this  and 
gave  evidence  In  support  of  the  several  items 
In  this  account  and  of  the  time  spent  In  con- 
nection with  each.  But  there  is  no  evidence 
of  the  value  of  the  services.  All  the  testi- 
mony about  that  is,  that  the  court  said  to 
plaintiff,  who  was  testifying,  "Ton  put  a 
charge  of  three  dollars  and  a  half  for  each 
of  your  investigations?"  To  which  plaintiff 
replied,  "Yea,  air;  that  would  cover  all  the 
travels  that  I  had."  This  is  no  testimony  as 
to  value.  It  simply  identified  the  amount 
and  showed  that  in  each  Item  be  included  or 
covered  traveling  expenses.  But  that  does 
not  even  tend  to  prove  value.  The  servicer 
dalmed  for  are  not  of  puch  a  character  that 
the  Jury  could  determine  value  without  tee- 
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Hmony.  CMIIen  t.  Hal^,  186  Mo.  Ajip.  28^ 
171  S.  W.  eS8;  Van  Zandt  t.  St.  Loals 
Wbolesale  Grocer  Ga,  106  Ho.  App.  640,  190 
S.  W.  1060. 

[9]  There  la  no  evidence  of  a  promise  on 
the  part  of  Klrkwood,  as  general  agent  of  the 
defendant,  to  pay  plaintiff  for  this  extra 
work.  The  contract  between  idalntiff  and 
the  company  was  In  evidence  and  described 
his  dntles  and  ccHnpensatlon.  It  to  claimed 
by  plalnttft  that  the  s«Tlces  for  wM«di  he 
snes  were  outside  of  his  regnlar  eDiployment. 

The  contract  between  Klrkwood  and  the 
company,  in  force  at  the  time  plalnBs  claims 
to  have  performed  the  spedal  services,  ap- 
points Klrkwood  its  gweral  agent  for  cas- 
ualty bnslness  In  the  territory  comprising  the 
dty  of  St.  Louis  and  vldnlty.  It  defln-is  and 
limits  the  powers  of  the  general  agent,  fixes 
bis  cmnpensatlon  and  forbids  him  to  contract 
any  oDtside  expenses  imless  first  duly  author- 
ized or  dnly  appointed  by  the  company,  and 
that  he  shall  promptly,  on  request.  Investi- 
gate, report  upon  and  render  such  other  serv- 
ices as  the  company  may  require  to  effect 
the  discharge  of  any  claims  which  may  be 
presented  by  policy  holders  in  the  territory, 
and  attend  to  all  other  bualnesB  that  xiertalns 
to  the  business  of  the  agency,  in  every  trans- 
action comply  with  and  adhere  to  all  the 
published  instructions,  rules  and  conditions 
of  the  company  and  such  special  written  and 
printed  Instructions  as  may  from  time  to 
time  be  communicated  to  him.'  It  Is  further 
provided  In  this  contract  that  the  agent.  In 
this  instance  Klrkwood,  shall  receive  as 
fall  and  complete  compensatU»  for  all  busi- 
ness secured  personally,  or  otherwise,  and 
for  all  services  performed  by  or  required  of 
him,  including  all  renewal  commissicBis,  fees, 
salaries  and  expenses,  of  whatever  nature, 
that  may  be  allowed  or  paid  the  agent,  and 
all  other  representatives  of  the  company 
working  under  or  through  him  in  the  tet^ 
ritory,  in  any  capacity  whatsoever,  the  fol- 
lowing. 

This  was  substantially  the  contract  be- 
tween Klrkwood  and  the  company.  While 
there  is  no  direct  evldoice  that  it  was  ever 
brought  home  to  the  knowledge  of  the  plaln- 
tlir,  m  fact  plaintiff  testified  that  he  never 
knew  the  terms  of  this  contract  and  only 
knew  Mr.  Klrkwood  as  the  general  agent  of 
the  company,  and  did  not  know  that  it  was 
the  duty  of  Klrkwood  to  perform  these  serv- 
ices, tbat  to,  investigate  daims,  fcMr  he  says 
Klrkwood  asked  him  to  do  It  for  him,  and  he 
mnst  be  diarged  with  knowledge  of  the  law, 
that  Klrkwood,  without  authority,  could  not 
delegate  these  duties. 

But  over  and  above  all  this,  we  find  no 
substantial  evidence  that  either  the  company 
defendant  or  Klrkwood  ever  contemplated 
paying  ectra  for  these  services,  and  the  con- 
duct of  plataitiff  refutes  the  idea  that  he  ex- 


pected to  diargft  for  them.  When  plaintiff 
quit  the  employment  of  defendant  he  made 
out  a  due  bill,  acknowledging  that  he  was  in- 
debted to  the  defendant  in  about  $21.0a 
When  he  rendered  his  accounts  and  signed 
this,  be  made  no  claim  for  extra  services.  He 
wrote  to  the  president  of  the  def^idant,  ask- 
ing if  he  could  assign  oe  turn  over  his  "deb- 
its," that  is,  commissions  dne  him  on  busi- 
ness he  had  written,  but  said  nothing  of  hav- 
ing any  claim  against  the  company  for  serv- 
ices as  here  sued  for.  He  brought  this  ac- 
tion long  after  he  left  defendant's  employ, 
during  all  of  which  time  he  made  no  claim 
for  these  services.  Under  such  a  state  of 
facts,  plaintiff,  a  regularly  employed  servant 
of  defendant,  under  a  stated  contract,  with- 
out more  evidence  of  a  contract  or  under- 
standing tbat  be  was  to  be  paid  for  these 
extra  services,  cannot  recover.  See  Wagner 
v.  Bdlson  Blec.  111.  Co.,  177  Mo.  44,  75  S.  W, 
966;  New  York  Life  Ins.  Co.  v.  Goodrich,  74 
Mo.  App.  3S5,  loc  dt  362  et  seq.;  Carrere 
v.  Dun,  18  Misc.  Rep.  la  41  N.  T.  Supp.  84; 
Bishop  on  Contract^  (222;   8  B.  O.  L.  634. 

In  thto  view  of  the  case,  it  to  unnecessary 
to  notice  the  action  of  the  court  on  instruc- 
tions, or  on  the  admission  or  exclusion  of 
testimony. 

The  Judgment  of  the  circuit  court  must  be 
and  it  to  reversed. 

ALLBN  and  BEOKBR,  JJ.,  concur. 


WARREN  V.  RAT  COUNTT  COAL  CO. 

SAMBl  V.  GBAWSX>RD- WILSON  COAL  CO. 
(Noe.  13014,  18016.) 

(Kansas  City  Court  of  Appeals.    MlBsonrL 
Jan.  6,  1910.) 

1.  contkaots      ^3l0(6)   —  mutuauxt  •— 
Saues  Aoknt's  Contbact. 

A  contract,  wliereby  defendant  oompanies 
appointed  plaintiff  their  ezduaive  agent  to  han- 
dle and  sell  the  output  of  a  coal  mine  and 
agreed  to  ship  all  his  orders  and  to  pay  him  a 
certain  commission,  and  under  which  be  was  to 
make  tmd  guarantee  all  collections  and  advance 
money  necessary  for  defendants'  pay  roll,  was 
not  void  for  want  of  mutuality. 

2.  CONTSACTB    ^»10(1)  —  Uniuitebai.  Con- 
TBAOT. 

A  contract  ordinarily  unilateral  may  become 
bilateral  and  binding  when  it  loses  its  nnilsteral 
character  and  stands  as  valid  from  the  fact  that 
an  obligation  has  arisen  with  a  second  party, 
so  that  mutuality,  or  a  consideration,  appears 
as  a  binding  fprce. 

8.  CoNTBACTS  «=»10(1)-— "MnTUAurr  of  Ob- 
ligation." 
"Mutuality  of  obligation,"  or  a  consideration 
for  an  obligation,  only  means  that  one  party 
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agrees  t6  do  one  thfav  *^A  the  other  aome  oA- 
er  thinf ,  and  not  that  the  oblifationa  shall  be 
equal  to  or  commenaarate  with  aadi  other. 

4.  Injunction  4=>0&— Bbeaob  ot  Contbact 
— Emplotment. 
Under  Rev.  St.  190B,  i  2684,  anthorUinf 
eqaltable  relief  to  prevent  any  legal  wrong  when 
an  action  for  damages  is  not  adequate,  equity 
will  enjoin  defendants'  unjustified  breach  of 
their  contract  making  plaintifF  their  exduaive 
sales  agent  for  coal  from  a  mine,  where  no 
other  coal  of  like  quality  oould  be  had  for  his 
customers  and  where  he  would  be  subject  to 
their  suits  for  damages. 

a.  A3MT  AND  Navt  «=»34— Militabt  Sebvice 
—Defense  to  Action. 
In  action  to  enjoin  defendants'  breach  of 
their  contract  making-  plaintiff  their  exclusive 
sales  agent  for  coal  produced  by  them,  it  was 
no  defense  that  he  had  joined  the  army,  where 
he  did  not  abandon  his  business,  but  by  himself 
and  assistants  carried  It  on  as  before,  aa  con- 
tract never  contemplated  that  plainttfTs  part 
should  be  performed  by  him  indivldnally. 

Appeal  from  CXrcuU  Ooort.  Bay  Ck>uaty; 
Frank  P.  Dlvelblas,  Judge. 

Separate  actions  for  InJunctioD  by  A.  W. 
Warren  against  the  Bay  County  Coal  Com- 
pany and  against  the  Crawford-WUaon  Coal 
Comiiany.  Temporary  Injunctions  granted, 
and  defendants'  motions  for  new  trial  sus- 
tained, and  plalntitC,  In  each  case,  appeals. 
Beversed  and  cause  remanded,  with  direc- 
tion to  enter  Judgment  tor  plaintiff. 

Culver  &  PbllUp,  of  St.  Joaepb,  for  appel- 
lant 

Jose^  8.  Bust,  of  Kansas  City,  and  Gar- 
ner, Clark  &  Gamer,  Boberts,  Milligan-MUli- 
gan,  and  Lavelock  ft  Klrkpatrlck,  aU^of  Bidi- 
mond,  for  respondents. 

OLUSON,  P.  J.  On  the  14th  day  o^Feb- 
ruary,  1917,  plaintiff  entered  Into  separate 
contracts  with  defendant  coal  compantee, 
wherein  defendants  employed  plaintiff  to  sell 
the  out^mt  of  their  coal  mines  located  at 
Richmond,  Mo.  The  two  contracts  are  iden- 
tical (except  parties  and  algnatores),  and 
provide  as  follows: 

"1.  This  agreement  between  Crawford- Wilson 
Coal  Company  of  Richmond,  Missouri,  first  par- 
ty, and  A.  W.  Warren,  doing  business  under 
the  firm  name  of  A.  W.  Warren  &  Co.,  of  St 
Joseph,  Missouri,  second  party,  witnesseth: 

"2.  That  said  first  party  has  this  day  ap- 
pointed said  second  party  as  its  exclusive  agent 
to  handle  and  sell  the  entire  output  of  lump 
coal  from  said  first  party's  mine  at  Richmond, 
Missouri,  known  as  mine  No.  8,  from  March  1st 
1917,  to  March  Ist  1918,  on  the  following 
terms  and  conditions: 

"3.  The  said  first  party  agrets  to  load  flrst- 
class  merchantable  lump  coal  and  to  ship  same 
on  orders  supplied  by  said  secMid  party. 

"4.  The  said  second  party  agrees  to  use  its 


best  endeavon  to  sdl  the  oatpnt  eM  said  first 
party's  mine  at  the  full  market  plice  in  ef- 
fect from  day  to  day  and  to  pay  for  same  on 
basis  of  prices  realized,  less  a  commission  of  ten 
per  cent  of  such  selling  prices  on  all  coal  sold 
for  two  dollars  and  fifty  cents  ($2.60)  per  tcm 
or  less,  f.  o.  b.  cars  at  the  mines,  and  on  all 
coal  sold  at  prices  in  excess  of  two  dollars  and 
fifty  cents  (12.60)  per  ton,  t.  o.  b.  cars  at  the 
mines,  said  second  party  shall  foe  entitled  to  a 
commission  of  twenty-five  cents  (25^)  per  too. 
plus  one-half  of  the  price  realized  in  excess  of 
two  dollars  and  fifty,  cents  ($2.60)  i>er  ton,  pro- 
vided, however,  that  without  the  written  con- 
sent of  said  party  no  sales  of  coal  shall  be  made 
under  this  contract  that  nets  the  said  first 
party  a  less  price  than  one  dollar  and  ninev 
cents  ($1.00)  per  ton,  t.  o.  b.  cars  at  the  mines." 

The  contracts  farther  provide  that  plain. 
tiff  should  make  all  collections  and  assume 
all  risks  of  tMd  acooonts  for  coal  sold  un- 
der the  oontiacts;  that  plaintiff  was  to  ad- 
vance the  money  necessary  to  meet  the  semi- 
monthly pay  roll  for  coal  liandled  under  the 
coatracts.  The  contracts  were  changed  on 
June  1, 1917,  so  that  no  coal  mlgbt  be  sold  to 
net  leea  than  $2.30  a  ton  to  defeodanta  with- 
out their  written  consent 

On  or  about  October  26^  1017,  defendants 
oeaaed  to  deliver  coal  and  notified  plaintiff 
that  they  did.  not  regard  said  contracts  as 
binding.  Up  until  that  day  plaintiff  sold  the 
entire  output  of  the  mines  and  did  every- 
thing that  was  required  of  him  to  be  done 
under  the  contracts.  Thereafter  plaintiff  de- 
manded the  entire  output  of  the  mines, 
whldi  was  refused,  and  be  filed  petitions  In 
the  circuit  court  of  Bay  county  asking  tliat 
defendants  be  enj<dned  from  violating  the 
terms  of  their  contracts  with  him  and  from 
refusing  to  comply  and  fulfill  said  contracts 
and  from  "failing  and  refusing  to  furnish 
and  deliver  to  the  plaintiff  the  entire  output" 
of  the  mines,  "as  ordered  and  requested  by 
plaintiff  according  to  the  terms  of  said  con- 
tracts, during  the  period  mentioned  therein 
so  long  as  plaintiff  shall  keep  and  perforin 
or  offer  to  keep  and  perform  his  agreements 
therein  contained." 

The  court  issued  tonporary  injunctions  en- 
joining defendants  from  falling  and  refusing 
to  deliver  to  plaintiff,  or  his  orders,  the  m- 
tlre  output  of  their  mines  or  from  "dellverins 
all  or  any  part  of  the  entire  output  of  the 
coal  of  said"  mines  "to  any  person  or  peiv 
sons  other  than  plaintiff  or  bla  orders."  The 
court  thereafter  sustained  defendants'  mo- 
tions for  a  new  trial,  and  plaintiff  has  ap- 
pealed. 

[1-3]  Defendants  contend  .that  tbe  con- 
tracts are  unilateral  and  void  for  want  of 
mutuality.  We  think  the  poeltloa  is  not 
sound.  In  the  discussion  of  unilateral  con- 
tracts, muWuty  and  a  consideration  are  in- 
volved. If  the  subject  of  dispute  is  one-sid- 
ed, it  hardly  shotild  be  called  a  contract  at 
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all.  It  Is  tni»  that  what  was  orlglnaUy  «iU- 
lateral  may  become  bilateral  and  Undiog;- 
but  It  only  becomes  bo  by  loalnc:  its  <Mie-8ided 
character,  and  stands  yalid  from  the  Xaot  an 
obligation  has  arisen  with  a  second  party, 
and  thus  matnaUty,  or  a  consideration,  ap- 
pears as  the  binding  force.  In  other  words, 
the  law  is  bat  the  practical  enforcement  of 
the  old  saying  that  "it  takes  two  to  make  a 
bargain." 

But  mntuality  of  obligation,  or  a  coosider- 
atioD  tor  an  obligatioQ,  only  means  that  one 
party  agrees  to  do  one  thing  and  the  other 
some  other  tiling.  It  does  not  mean  that 
the  respectire  undertakings,  or  obligations, 
shall  be  eqnal  to,  or  commensurate  with,  one 
another.  If  it  did,  then  every  contract  where 
one  party  agreed  to  do  less  than  the  other 
wonld  be  called  unilateral,  merely  because 
the  obligation  upon  one  party  was  not  as 
great  as  upon  the  other. 

If  we  should  concede  in  the  case  before  us 
that  plaintUTs  obligation  is  less  onerous  than 
defendants',  yet  certainly  it  cannot  be  said 
tliat  the  contract  did  not  impose  "any"  ob- 
ligation npon  him.  He  was  ranployed  to  sdl 
the  production  of  defendants'  coal  ndne,  and 
he  engaged  to  make  his  best  effort  to  sell  it 
He  agreed  to  stand  for  all  bad  accounts  he 
made^  and  to  advance  money  to  meet  the 
seminonttdy  pay  roll  for  the  coal  handled 
under  the  contract  Suppose,  with  his  best 
endeavor,  he  only  sold  a  portion  of  the  out- 
put of  coal — in  such  instance  he  guaranteed 
that  the  purchasers  would  pay,  and  he  agreed 
to  pay  the  labor  whicA  produced  it  But  fur- 
ther than  this,  suppose  he  failed  to  sell  any 
of  the  coal,  yet  he  was  obliged  to  spend  his 
time,  and  necessarily  some  money,  in  ills 
best  endeavor  to  do  so.  If  he  failed  to  sell  or 
refused  to  try  to  sell,  that  was  only  a  failure 
to  comply  with  his  contract,  but  had  noth- 
ing to  do  with  characterizing  the  "nature" 
of  the  contract. 

In  Hudson  v.  Browning,  264  Mo.  58,  65, 174 
S.  W.  398,  386,  this  is  said  hy  our  Supreme 
Court  concerning  the  validity  of.  contracts 
in  the  respect  here  involved: 

"Mutuality  of  contract  means  that  an  obliga- 
tion must  rest  upon  each:  party  to  do  or  per- 
mit to  be  done  aomething  in  consideration  of  the 
act  or  promise  of  the  other,  that  is,  neither  par- 
ty Is  bound  miless  both  are  bound." 

"In  a  contract  a  promise  is  a  good  considera- 
tion for  a  promise,  but  there  must  be  two  prom- 
ises to  do  some  definite  thing  or  things." 

Bat  there  is  no  Intimation  in  that  case  re- 
sftecting  the  nature  of  the  obligation.  It  is 
essential  that  both  parties  be  bound  to  cer- 
tain things,  in  which  case  there  is  mutuality. 
Barnes  v.  Bragg,  198  S.  W.  73. 

We  have  authority  sustaining  the  validity 
of  contracts  strikingly  like  this.  In  Earner- 
son  ▼.  Pacific  G.  &  N.  Packing  Co.,  96  Minn.  1, 
104  N.  W.  673,  1  L.  R.  A.  (N.  S.)  446,  113 
Am.  St.  Bep.  603,  6  Ann.  Cas.  973,  the  court 


states'  tbat  the  defendant  agreed  to  pay-  a 
commission  to  the  ^dalntifls.on  sales  of  fisli. 
nie  plaintiffs  accepted  the  proposition  and 
"obligated  themselves,  during  the  whole  pe- 
riod named,  to  use  their  best  efforts  to  sell 
defendants'  merchandise,  and  actually  per- 
formed services  In  introducing  and  vending 
defendants'  stock  (Just  as  was  done  in  this 
case)  and  incurred  and  defrayed  expenses 
thereunder."  The  court  held  that  the  prom- 
ises were  not  all  on  one  aide,  and  that  there 
was  "matoallty  of  obligation." 

In  Spencer  v.  Taylor,  69  Kan.  493,  77  Pac. 
2T6,  it  la  held: 

"Where  the  contract  sued  on  obligated  T.'  and 
B.  to  sell  and  furnish  S.  the  waters  to  supply 
the  trade  at  a  designated  price,  and  obligated  S. 

*  *  *  'to  use  his  best  endeavors  to  push  the 
sales    of    said    mineral    waters    in    Wichita,' 

*  *  *  sach  contract  is  not  void  for  want  <rf 
mutuality  of  obligation.". 

In  Mueller  v.  Bethesda  Spring  Co..  88 
Mich.  390,  60  N.  W.  319,  the  defendant  en- 
gaged the  plaintiff  to  act  as  sole  agent  for 
the  sale  of  mineral  waters  in  Detroit  for 
one  year,  and  plaintiff  accepted  the  service, 
but  did  not,  tn  terms,  agree  to  sell.  The 
court  held  that  an  obligation  on  plaintifTs 
part  to^o  out  and  sell  was /implied,  and 
therefore  the  contract  was  mutual.  It  seems 
clear  that,  if  the  plaintiff  in  that  case  used 
Us  best  endeavor  to  sell  the  water,  the  fact 
that  he  might  not  succeed  would  be  of  no 
consequence  in  determining  the  nature  of  the 
CMitract  If  he  tailed  through  his  own  fault, 
he  would  be  liable  in  damages. 

Defendant  seema  possessed  of  the  idea 
that,  to  make  the  contract  valid,  plaintiff 
should  havei  obligated  himself  in  any  event 
to  sell  the  entire  output  of  coal;  but  we 
think  there  may  be  a  valid  obligation  to  try 
to  do  a  thing  as  well  as  to  succeed  in  doing  it 

Defoidant  places  reliance  chiefly  on  Hud- 
son T.  Browning,  264  Mo.  58,  174  S.  W.  893, 
and  Relgart  v.  Coal  ft  CcAe  Co.,  217  Mo. 
142,  117  S.  W.  61.  The  cases  are  unlike 
the  one  before  us  In  essential  particulars. 
The  contract  Involved  in  the  first  related 
to  plaintiff  furnishing  defendant  a  lot  of 
ties.  The  particular  provision  in  fact  and 
effect  disclaimed  any  obligation  on  part  of 
the  plaintiffs.  They  agreed  "to  use  every 
effort  to  secure  as  many  of  the  200,000 
ties  as  their  time,  money  and  efforts  will 
permit  them."  In  other  words,  they  would 
furnish  the  ties  if  they  had  the  time  and  the 
money.  Tills  was  pronounced  by  Judge 
Graves  as  "entirely  too  vague,  indefinite,  and 
uncertain  to  be  effective."  If  in  the  contract 
before  us  there  had  been  added  that  plaintiff 
would  "use  his  best  endeavors"  to  sell  de- 
fendants' output  "if  he  had  time,"  and  that 
he  would  pay  the  labor  and  all  bad  accounts, 
"if  he  had  the  money,"  there  would  be  more 
likeness  to  the  Hudson  Case.    There  is  omit- 
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ted  from  this  contract  the  ^aatsit  whldi 
condeinned  the  one  in  the  Hudson  Case. 

The  Relgart  Case  Is  likewise  not  appli- 
cable. That  case  concerned  a  written  con- 
tract for  furnishing  coal.  It  obligated  the 
coal  company  to  famish  coal  to  jReigart,  but 
Imposed  no  obligation  on  him  to  receive  or 
buy  it.  There  was  no  mutuality.  Bat  Rel- 
gart sought  to  validate  the  written  contract 
by  adding  to  it,  by  testimony  in  parol  to  the 
effect  that  he  was  to  go  out  and  endeavor  to 
sell  the  coal  and  make  a  market  therefor. 
The  court,  through  Judge  Woodson,  examin- 
ed the  question  of  his  right,  under  the  stat- 
ute of  frauds,  to  add  the  parol  provision  to 
the  writing  and  determined  that  he  could  not 
do  it,  and  therefore  the  written  contract, 
stripped  of  the  verbal  attachment,  was  In- 
valid. By  direct  Inference  the  case  supports 
plaintUTs  claim  in  the  question  before  us, 
for  here  there  is  found  in  the  writing  what 
was  endeavored  to  be  added  there  by  oral 
testimony. 

[4]  But  defendants  say  that  "even  if  the 
contract  is  enforceable  at  law,  no  ground  for 
equitable  relief  is  shown."  Authorities  in 
support  of  this  are  not  the  rule  in  this  state 
at  this  time;  n>oreover,  we  have  a  statute 
(section  2534,  R.  S.  1909)  which  broadens  the 
groimd  for  the  intervention  of  equity  and 
justifying  equitable  relief  "to  prevent  the 
doing  of  any  legal  wrong  whatever,  whenever 
in  the  opinion  of  the  court  an  adequate  reme- 
dy cannot  be  afforded  by  an  action  for  dam- 
ages." Towne  V.  Bowers,  81  Mo.  491,  496; 
HcAUster  v.  Graham,  200  Mo.  App.  279,  206 
S.  W.  398;  Sedalia  B.  Co.  v.  Sedalia  Water 
Works,  34  Mo.  App.  49,  64.  In  the  latter 
case  we  said: 

"We  determined  In  Harris  v.  Township 
Board,  22  Mo.  App.  465,  on  ample  authority 
therein  cited,  that  'in  this  state  it  is  not  essen- 
tial that  the  injury  threatened  shall  be  Irrepara- 
ble, to  warrant  a  resort  to  an  injnnction,'  nor 
that  the  defendant  in  all  cases  should  be  In- 
stdvent;  it  is  sufficient  if  'an  adequate  remedy 
cannot  be  afforded  by  an  action  for  damages.' " 

That  damages  would  not  be  an  adequate 
remedy  in  this  case  is  apparent  from  the  pe- 
tition and  the  evidence.  On  the  faith  of  the 
terms  of  his  employment,  plaintiff  had  made 
numerous  contracts  with  various  customers 


to  fnndah  them  wlti)  coal;  some  of  then 
with  the  special  approval  of  deflendants.  De- 
f«idants,  without  cause,  refused  to  perComi 
their  agreement  with  him,  and  he  became 
helpless  in  fulfillment  of  delivery  in  sales  he 
had  mad&  No  other  coal  of  like  quality  could 
be  had,  and,  unless  he  gets  relief,  he  will  be 
made  subject  to  a  targe  number  of  salts  for 
damages,  and  his  buslneaa  reputation  and 
good  will  will  be  ruined. 

[I]  Next  it  is  said  that  plaintiff  broke  tlie 
contract  in  that  he  Joined  the  army  and 
thereby  ceased  attention  to  the  busineei. 
There  are  Instances  where  one  engages  the 
personal  services  of  another  wUch  cannot  be 
delegated  to  assistants  In  one's  employment 
But  this  agreement  was  not  of  that  kind. 
Platntm  never  abandoned  hla  bnstneas. 
While  tn  the  army  stationed  60  or  80  miles 
away,  he  continued  to  mn  the  business,  u 
before.  It  had  always  required  the  active 
aid  of  a  number  of  employ^  In  different  ca- 
pacities, and  it  was  never  contemplated  all 
tilings  done  under  his  contract  with  defoMl- 
ant  should  be  performed  IndlvlduaUy  by  bim. 
He  probably  employed  additional  hd.p.  but  Ik 
never  undertook  to  snUet  the  business,  and 
we  therefore  find  no  ground  for  the  position 
tliat  plaintiff  had  broken  the  contract 

The  case  cited  by  defoidant  (Consolidated 
Fuel  Co.  V.  St  Louis  ft  S.  W.  Ry.  Co.  [C.  0. 
A.]  250  Fed.  395)  is  not  like  this  In  its  facts. 
It  was  an  ordinary  breach  of  contract  for 
which  damages  were  easily  ascertainable. 
That  decision  really  supports  the  case  made 
by  plaintiff.  In  the  latter  part  of  the  <q)lii- 
lon  it  is  said: 

"A  contract  relating  to  personal  property  may 
be  specifically  enforced  in  equity  where  die 
property  is  such  that  it  cannot  I>e  obtained  ia 
the  market  or  only  at  great  expense  and  incon- 
venience, and  the  failnre  to  obtain  wonld  caaw 
damage  to  complainant  which  oonld  not  be  ade- 
quately compensated  in  an  action  at  law." 

We  think  a  new  trial  shonld  not  have  been 
granted,  nor  should  the  mptloii  In  arrest 
have  been  sustained,  nie  orders  to  that  ef- 
fect wUl  be  reversed,  and  the  cause  remand- 
ed, with  directions  to  enter  the  Judgment  for 
plaintiff. 

All  concur. 
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UEDhEI    V.    PABKSRr-IltraSBIi    ION.    C 
MFO.  CO.    (No.  15283.) 

(St  liouia  Coott  of  App«ala.    MiaaoorL    Jaa. 
7,  1919.) 

1.  Masteb  and  Servant  ^»279(5)  —  Vies 
Phi  ncipaI/— Kvidence. 

Evidence  held  to  show  that  an  employ^,  who 
directed  deceased  as  to  his  place  of  work,  oc- 
cupied a  dual  poedtion,  being  a  vice  principal 
with  respect  to  his  authority  over  deceased,  and 
other  haulers,  and  hig  duty  to  take  precautions 
for  their  Mf^y,  and  an  ordinary  laborer  with 
respect  t6  mannal  dnties  he  performed. 

2.  Masteb  and  Sekvant  «=»107(3)— Danqebs 
Incident  to  Chabacteb  of  Wobk. 

Where  deceased,  a  hauler,  was  doing  a  mere 
detail  of  the  work  at  a  clay  pile  under  direc- 
tioo  of  his  immediate  superior,  who  took  pre- 
oatitions  for  hanlers  and  shovelers,  held  that, 
where  deceased  was  directed  to  a  point  of  dan- 
ger and  a .  slide  from  the  pile  kiUed  bim,  the 
master  cannot  escape  liability  on  the  ground 
that  deceased,  and  his  vice  principal  wece  dig- 
ging at  the  pile  to  caoae  the  day  to  fall. 

3.  Masteb   and    Servant  «=»286(19)— Injtt- 
bies  to  skrvant-njurt  queation. 

In  an  action  for  the  death  of  plaintiff's 
husband,  who  was  killed  by  a  slide  from  a  clay 
pile  near  which  he  was  riioveling  clay  into  a 
wagon,  evidence  held  sufficient  to  carry  the  case 
to  the  jury  on  the  question  of  the  negligence 
of  the  master's  vice  principal. 

1  Master  and  Servant  ^»289(37)— Inju- 
ries TO  Servant— JUBT  Question. 
Whether  plaintiff's  hnsband,  who  was  killed 
by  a  fall  of  day  from  a  pile  near  wjiidi  be  was 
iboreling  loose  day  into  a  wagon,  was  guilty 
of  contributory  negligence  in  taking  the  posi- 
tion, which  was  one  directed  by  his  immediate 
superior,  held,  under  the  evidence,  for  tiie  jury. 

5.  Master  and   Servant  «=9298(20)— Inju- 
ries TO  SBRVANT— iNSTBUOnONS. 

An  instraction  on  the  liability  of  the  mas- 
ter for  the  negligence  of  its  vice  principal,  who 
directed  deceased  as  to  hig  place  of  work,  held 
not  erroneous,  under  the  evidence,  in  submitting 
wtietber  the  vice  principal  directed  deceased 
when  and  how  to  perform  his  duties,  etc. 

6.  Appeal  and  Error  «=»1064(1)— Review— 
Habkless  Bbrob. 

Where  the  jury  were  required  to  find  facts 
which,  if  true,  constituted  negligence  on  the 
part  of  the  master,  held,  that  an  instruction  was 
Dot  prejudicial,  though  characterizing  as  negli- 
gent a  direction  given  by  the  vice  principal  to 
the  deceased  servant. 

7.  ilASTEB     AND     SERVANT     «=»296(14)— INJU- 
RIES TO   SEBVANT— iNSTBUCnONS. 

An  instruction  that  for  a  servant  to  obey 
the  direction  of  his  vice  prindpal  was  not  con- 
tributory negligence,  unless  the  danger  was  so 
imminent  and  glaring  that  no  reasonably  caro- 
fnl  man  would  have  obeyed  the  instruction,  ksid 
not  erroneous  in  use  of  the  words  "imminent" 
and  "glaring." 


8.  OnOBNOB  4s»12-JUDI0IAIi  NomCB-'MOB- 

*AUTT  Tabus. 

The  courts  take  judidal  notice  of  the  moP' 
tality  tables,  and  it  is  not  error  to  instruct  the 
jury  concerning  tJtiem,  tltongh  they  were  not  in- 
troduced in  evidence. 

Appeal  from  St  Louis  CSrcalt  Court;  Wil- 
liam T.  Jon^  Judge. 
"Not  to  be  offldally  pubUsbed." 

Action  by  Eleanor  Jane  Medley  against  tbe 
Parker-Russel  Mining  &  Manufacturing  Com-  - 
pany.  From  a  judgment  for  plaintiff,  defend- 
ant appeals.    Affirmed. 

Holland,  Rutledge  &  Ltishly,  of  St  Louis, 
for  appellant 

Oweu  G.  Jackson  and  Sofford  &  Marsalek, 
of  St  Louis,  for  re^)ondent 

ALLEN,  J.  Plaintiff  is  the  widow  of  John 
Medlegr,  deceased,  and  prosecutes  this  action, 
under  sections  5426  and  5127,  Revised  Stat- 
utes 1900,  for  Ills  death,  alleged  to  have  beer, 
caused  by  the  negligence  of  the  defendant 
company  while  Medley  was  in  Its  employ  as 
its  servant  Tbe  trial  below,  before  tbe  court 
and  a  Jury,  resulted  In  a  verdict  and  Judg- 
ment for  plaintiff  in  tbe  sum  of  $6,000,  fr<Hn 
which  the  defendant  prosecutes  this  appeal. 

On,  December  7,  1915,  the  d^^dant  was 
engaged  in  mining  fire  (day  and  in  manu- 
facturing fire  clay  products  operating  a  mine 
and  a  plant  or  factory  In  the  city  of  St  Louis; 
and  plaintUTs  deceased  husband  was  in  de- 
fendant's employ  as  a  clay  hauler  upon  these 
premises.  At  the  time  in  question  defendant 
had  upon  its  said  premises  a  large  bunk  or 
pile  of  fire  clay,  formed  by  clay  which  had 
been  taken  from  its  mine  and  ccmveyed  to 
this  place  by  chutes  or  conveyers,  and  which 
had  stood  thus  for  perhaps  three  or  four 
years.  From  time  to  time  clay  from  this  pile 
was  hauled  by  wagons,  as  needed  at  defend- 
ant's plant  situated  near  by.  Plaintiff's  hus- 
band, engaged  in  this  work  was  shoveling  in- 
to a  wagon  loose  clay  from  a  small  pile  there- 
of upon  the  ground,  near  a  face  or  side  of  the 
large  clay  pile  mentioned,  forming  an  em- 
bankment when  tbe  latter  fell  over  upon  blm, 
crushing  blm  and  Instantly  killing  him. 

The  evidence  discloses  that  defendant's 
superintendent  in  charge  of  its  entire  plant 
and  premises  at  this  place  was  one  Morris, 
though  it  appears  that  he  was  seldom  about 
this  day  pile.  PlaintifTs  evidence  goes 
to  show  that  one  Stacli  was  in  charge  of  the 
work  at  the  day  pile,  and  was  given  supervi- 
sion over  the  men  engaged  in  hauling  clay 
therefrom,  though  it  appears  that  Stack  also 
worked  as  a  laborer ;  1.  e.,  in  "picking"  at  this 
pile  of  clay,  or  pulling  down  the  clay  there- 
from, and,  at  times,  In  shovdlng  into  the 
wagons.  Though  the  haulers  sometimes 
picked  at  the  large  day  pile  to  obtain  clay 
for  thdr  loads,  it  Is  said  that  this  seldom  oc- 
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onrred;  that  Stack  generally  had  saffldent 
looae  clay  In  readiness.  As  there  Is  qattb  a 
dispute  between  ctmnael  aa  to  the  authority 
which  Stack  was  shown  to  have  possessed 
over  plalntUPs  hnsband  and  odier  workmen 
In  defendant's  employ  similarly  engaged,  we 
shall  state  briefly  the  snbstance  of  the  testl- 
mcmy  touching  the  matter. 

Sta<^,  who  was  employed  only  about  two 
weeks  prior  to  the  accident,  testified  that  be 
was  employed  by  defendant's  superintendent, 
Morris,  "to  take  charge  of  the  clay. pile." 
He  stated,  at  first,  that  Morris  told  him  "to 
keep  clay  down  and  help  load  the  wagons,  and 
give  orders  to  the  loaders  where  to  pull  in 
at,"  and  in  this  connection  he  further  teeti- 
fled  that  Morris  told  him,  in  substance,  to  go 
upon  the  clay  pile  from  time  to  time  and  keep 
a  watch  for  the  appearance  of  cracks  in  the 
upper  surface  thereof,  and  to  warn  the  other 
men;  that  "whenever  it  was  ready  to  fall, 
there  would  be  a  crack  up  there,  and  there 
would  be  a  warning  for  them."  Later  he  tes- 
Ufled  that,  when  he  was  employed,  Morris 
told  him  to  instruct  the  men  "where  to  pull 
In  at  and  tell  them  what  to  do  at  the  pile 
there";  and  on  cross-examination  he  was  ask- 
ed If  all  of  the  drivers  or  haulers  did  not 
work  under  the  directloa  of  Morris,  and  be 
said: 

"No ;  I  was  supposed  to  instruct  them  at  the 
pile.  I  was  supposed  to  give  them  orders  where 
to  pull  in  at" 

And  he  added  that  he  told  the  haulers 
where  to  load  their  wagons. 

Touching  this  same  matter — ^L  e,  the  au- 
thority of  Stack — one  Owens,  likewise  In  the 
employ  of  defendant  at  the  time  as  a  hauler, 
testified  that  Stack  gave  the  "loaders,"  or 
haulers,  "Instructions  as  to  where,  when,  and 
how  they  should  work";  that  he  would  tell 
them  where  to  go  in  orrler  to  load  their  re- 
spective wagons  and  would  tell  them  where 
to  shovel.  And  the  testimony  of  other  wit- 
nesses is  of  like  tenor. 

The  testimony  of  Morris,  as  defendant's 
witness,  is  to  the  effect  that  StaCk  was  em- 
ployed to  work  with  pick  and  shovd  at  the 
clay  pile;  that  he  did  not  employ  or  Instruct 
anyone  to  "look  out  for  the  drivers  and  watch 
for  them,"  and  did  not  instruct  Stack  to  go 
on  top  of  the  pile  of  clay  to  look  for  cracks. 

From  the  testimony  of  Stack  and  Owens,  it 
appears  that  three  days  prior  to  the  casualty 
Morris,  defendant's  superintendent,  spoke  to 
Stack,  in  the  presence  of  Owens,  In  regard  to 
the  condition  of  the  clay  embankment  at  the 
particular  place  at  which  plaintifTs  husband 
met  his  death.  At  this  point  in  the  embank- 
ment at  about  the  center  of  one  side  of  the 
pile,  the  clay  Jutted  out,  forming  what  the 
witnesses  termed  a  "comer."  It  is  said  tbat 
the  embankment,  or  face  of  day  at  this  place 
was  straight — ^by  which  the  witnesses  evi- 
dently meant  that  it  was  about  vertical — 
at  the  time  of  the  conversation  Just  mention- 


ed. Stack  says  that  Morrla  told  him  to  wotk 
at  this  comer,  in  order  to  get  "k  fkUdown  of 
the  clay" — "to  cut  that  comer  off  to  make  it 
fall."  According  to  the  evidence  of  Oweu, 
however,  Morris  told  Stack  that  this  comer 
"was  oat  farther  than  it  ought  to  be,  and  be 
(Stadc)  ought  to  work  on  that  comer  and  get 
it  down";  that  Morris  told  SUck  to  "stral^t- 
en  down  the  pile;  it  was  higher  there  than 
the  end,  and  it  might  fall." 

This  conversation,  it  Is  said,  was  had  on 
Saturday  and  the  casualty  In  questiOD  occur- 
red early  on  the  following  Tuesday  moniiog. 
In  the  meantime — I.  e,,  during  all  of  Mooiaj 
Stack  worked  at  this  so-called  comer ;  and  it 
is  to  be  iSLferred  that  he  picked  and  shoveled 
clay  from  the  base  or  lower  portion  thereof, 
by  this  means  securing  loose  clay  with  which 
to  load  the  wagons,  and  evidently  intending 
to  thereby  cause  this  comer  to  ultimately  &U. 
One  Tuesday  morning  Stack  had  a  pile  of 
loose  <flay,  about  a  wagim  load,  upon  the 
ground,  which  he  had  pidced  or  dug  from 
this  comer,  and  which  lay  near  the  face  of 
the  embankment,  which  was  about  14  feet 
high  at  this  point  Medley  appeared  with 
his  wagon,  and  was  directed  by  Stack  to  place 
It  In  a  certain  position  beside  this  loose  pile 
of  clay,  a  ftew  feet  from  the  embankment 
which  Medley  did;  and  thereupon,  at  Stadc'g 
direction.  Medley  placed  himself  between  the 
small  pile  of  loose  clay  and  the  embankment, 
and  began  to  shovel  the  clay  into  the  wagon. 
Stack  took  a  position  at  the  opposite  side  of 
the  small  pile  of  clay,  and  consequently  far- 
ther from  the  embankmoit  and  likewise 
began  to  shovel  clay  Into  the  wagon.  Medley 
and  Stack  had  been  In  these  respective  posi- 
tions, engaged  in  thus  loading  the  wagon,  tot 
a  short  time — perhaps  20  minutes — ^when  the 
embankment,  to  which  Medley's  back  was 
turned  at  the  time,  fell  or  toppled  over  upon 
him,  causing  his  death.  It  was  devel<q)ed 
in  the  evidence  that  the  day  did  not  "slide 
down,"  but  that  "it  ftell  right  over— doubled 
over." 

The  evidence  Is  that  a  cradE  or  cracks  nt 
tie  top  of  the  pile  usually  preceded  a  fall  of 
any .  considerable  quantity  of  day  therefrom, 
mils  was  well  known,  and  these  cracks  were 
regarded  as  danger  slgnala  They  had  beoi 
known  to  appear  hours,  days,  and  even  weeks 
before  a  falL  Morris,  the  superintendent, 
testified  that  "they  almoet  always  appear  sev- 
eral days  before  the  clay  falls." 

Stack  testified  that  he  usually  went  npoo 
the  top  of  the  large  pile  of  day  several  tlmea 
eadi  day;  that  "generally"  this  was  the  first 
thing  that  he  did  upon  going  to  work  in  the 
morning,  and  that  he  did  this  in  order  to  look 
for  cracks,  and  "see  that  evMythlng  was 
safe."  He  testified,  however,  that  he  did  not 
go  up<m  the  pile  on  the  morning  in  question, 
prior  to  Medley's  injury  and  deatlL  Medley's 
wagon  was  the  first  to  be  loaded  that  morn- 
ing; and  Stagk  testified,  on  croas-examina- 
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tlon,  that  be  forgot  to  go  upoa  the  pile  prior 
to  the  cunalty. 

OweoB  testUed  tbat  on  the  morning  in 
questian,  prior  to  Medley's  death,  he  was  np- 
OD  a  comer  of  this  large  day  pile^  some  dis- 
tance from  the  comer  that  fell,  engaged  in 
shoveling  clay  into  Ills  wagon  tram  the  upper 
snrface  of  the  day  pile  wbidi  was  only  abont 
6  feet  fais^  at  that  point;  that  about  10  mto- 
ntes  prior  to  the  casualty  he  had  occasion  to 
f^  apon  the  pile  at  a  point  a  short  distance 
back  from  the  edge  of  the  embankment  near 
which  Medley  was  working ;  and  that  he  then 
obseryed  a  crack  in  the  day  about  two  indies 
in  width,  at  this  places  a  few  feet  from  the 
edge  of  the  embankment.  He  gave  no  warn- 
ing at  tbat  time,  though  it  appears  that  he 
knew  the  significance  of  these  cracks.  About 
10  minutes  later,  while  engaged  In  loading  his 
ivagon,  he  observed  that  the  crack  had  be- 
come a  foot  wide  and  was  Increasing  in 
fvidth,  and  tbat  the  embankment  was  falling. 
He  thereupon  shouted  a  warning.  Stack 
heard  this  warning,  ran  and  escaped.  There 
is  evidence  tbat  Medley  also  beard  Qie  warn- 
ing, but  too  late  to  avoid  being  caught  by  the 
falling  body  of  day  weighing  many  tons. 

[1]  It  is  earnestly  Insisted  by  appellant's 
learned  counsd  that  the  authority  and  duties 
of  Stack,  as  shown  by  the  evidence  adduced, 
were  not  such  as  to  oMistltnte  him  a  vice 
principal  or  the  alter  ego  of  the  master. 
This  insistence,  we  think.  Is  not  well  founded. 
The  testimony  for  plaintiff  Is  to  the  effect 
tbat  Stack  was  placed!  In  charge  of  the  day 
pile  and  the  men  working  thereat,  with  au- 
thority to  direct  the  movements  of  these  haul- 
ers, both  as  to  where  to  drive  the  wagons  and 
when  and  where  to  shovel  clay  into  the  same, 
and  charged  with  the  duty  to  exercise  due 
care  to  discover  Indications  of  danger  and  to 
warn  the  men  thereof.  It  is  conceded  that 
the  superintendent  was  rarely  about  this  por- 
tion of  the  premises,  and  to  Stadi,  it  is  said, 
was.  delegated  the  authority  and  duty  men- 
tioned. Taking  the  evidence  touching  this 
matter  la  the  lleht  most  favorable  to  plain- 
tiff, as  it  must  be  taken.  Stack  was.  In  effect, 
a  foreman  over  the  men  who  hauled  clay 
from  this  pile,  though  he  also  did  shoveling 
and  picking,  mere  manual  labor.  In  this 
view  he  occupied  a  dual  capacity,  being  a 
vice  principal  of  the  master  with  respect  to 
his  authority  over  the  haulers  and  his  duty 
to  take  precautions  for  their  safety,  and  an 
ordinary  laborer  with  respect  to  the  mere 
manual  duties  which  he  performed.  See 
Mertz  V.  Rope  Co.,  174  Mo.  App.  94,  loc.  clt 
103  et  seq.,  and  cases  cited,  156  S.  W.  807. 

[2]  It  is  urged,  however,  that  in  any  event 
plaintiff  failed  to  make  a  case  for  the  Jury, 
for  the  reason  that  the  evidence  showed  that 
Medley,  Stack,  and  others  who  worked  at 
this  day  pile  were  in  fact  engaged  In  picking 
and  digging  at  tiie  pile  in  order  to  cause  the 
clay  to  fall;  that  the  scene  of  the  work  was 
tbus  constantly  shifting,  and  that  the  dangers 


tbat  arose  were  neoesaarlly  laddaDt  to  fbe 
execution  of  this  work.  We  are  <tt  the  opln- 
ioQ,  however,  that  this  oontention  Is  witboot 
merit  In  the  first  place,  we  may  say  that 
platnttfTs  flvldaiooynakes  It  appear  that  ifed- 
ley  had  no  supervision  or  control  over  the 
work  aqd  was  charged  with  no  duty  to  in- 
spect for  cracks  or  other  am)earances  of  dan- 
ger, though  it  Is  said  that  all  of  the  men  kept, 
to  some  extent,  a  lookout  for  danger,  as 
would  be  naturaL  He  wss  doing  a  mere  de- 
tail of  the  work,  under  the  immediate  direc- 
tion and  control  of  Stack,  who  occupied  the 
position  of  a  foreman.  Under  such  drcum- 
stances  the  doctrine  Invoked  by  appellant 
does  not  apply.  McDonald  T.  Construction 
Co.,  196  Mo.  App.  67,  loc.  dt  64,  66,  190  S. 
W.  633.  But  it  does  not  appear  that  Medley, 
when  killed,  was  engaged  in  picking  or 
shoveling  clay  from  this  large  embankment 
which  fell  upon  him.  He  was  in  fact  stand- 
ing near  the  anbankment,  shoveling  loose 
day  from  the  gnxind  into  his  wagon.  The 
dangerous  position  which  he  occupied  near 
this  "comer"  of  the  clay  bank  had  been  spe- 
dfically  assigned  to  him  by  Stack.  He  was 
told  by  Stack  to  shovel  at  that  very  place, 
while  Stack  himself  took  a  position  farther 
from  the  dangerous  embankmoit.  And 
though  Stack  had  been  warned  by  the  super- 
intendent, so  plaintiff's  evidence  shows,  that 
this  comer  was  unsafe  and  likely  to  fall  (and 
It  is  to  be  inferred  that  in  the  meantime  it 
had  been  rendered  more  dangerous  by  reason 
of  Stack's  picking  at  the  base  thereof)  Stack 
failed  to  go  upon  the  pile  to  look  for  cracks, 
and  failed  to  give  Medley  any  warning  of  the 
danger. 

[3]  Indeed,  if  plaintiff's  evidence  is  to  be 
believed,  a  case  of  actionable  negligence  on 
defendant's  part  Is  clearly  made  out,  we 
think,  since  it  appears  that  defendant's  vice 
prlndpal  ordered  Medley  into  a  jKMdtiim 
which  he  (the  vice  prlndi)al)  knew,  or  ought 
to  have  known,  was  dangerous,  without  any 
warning  to  Meidley,  and  without  taking  any 
precautions  whatsoever  for  his  safety,  and 
by  such  order  held  him  in  this  dangerous 
place  until  death  overtook  him. 

[4]  And  under  the  evidence  adduced  it  is 
quite  clear  that  Medley  cannot  be  said  to 
have  been  guilty  of  neglig^ice  as  a  matter  of 
law  in  occupying  the  position  which  he  did  at 
the  time  in  obedience  to  the  dii-ection  of  de- 
fendant's vice  prlndpal.  Though  he  doubt- 
less knew  that  the  day  in  this  pile  would 
slide  or  fall  from  time  to  time,  so  far  as  ap- 
pears he  had  no  reason  to  suppose  that  im- 
mediate danger  was  to  be  apprehended  at  this 
place;  and  he  was  entitled,  in  a  measure  at 
least,  to  rely  upon  Stack  to  give  him  warning 
of  danger,  and  to  assume,  in  the  absence  of 
anything  to  Indicate  the  contrary,  that  Stack 
was  not  sending  him  Into  a  place  of  imminent 
peril.  It  cannot  be  said  that  the  danger  was 
BO  obvious  and  imminent  that  a  reasonably 
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prudent  man,  In  the  position  of  tbe  deoe&sed, 
would  not  have  encountered  It. 

We  think  that  the  demurrer  to  the  evi- 
dence was  well  ruled. 

[S]  The  first  Instruction  ^Ten  for  plalntifF 
1b  as  follows: 

"The  court  instructs  the  Jary  that  if  you  find 
from  tbe  evidence  In  this  case  that  on  the  7th 
day  of  December,  1915,  John  Medley  and  Jos- 
eph Stack  were  in  defendant's  employ  and  that 
said  Stack  was  tbea  authorised  by  defendant 
to  instruct  said  Medley  where,  when,  (uid  how 
to  perform  his  duties  to  defendant,  and  that  de- 
fendant was  then  engaged  in  moving  dirt  from 
a  tract  of  ground  near  Brannon  and  Fyler  ave- 
nues, in  the  city  of  St.  Louis,  and  caused  and 
permitted  such  dirt  to  be .  removed  in  such  a 
way  as  to  leave  an  embankment  cm.  said  prem- 
ises, and  that  said  embankment  was  unsupport- 
ed and  likely  to  fall  upon  and  injure  persons 
near  by,  and  that  by  reason  thereof  the  prem- 
ises near  said  embankment  were  not  a  reasonably 
safe  place  for  said  Medley  to  work,  and  that 
said  Stack,  by  the  exercise  of  ordinary  care, 
could  have  discovered  that  said  embankment,  if 
any,  was  unsupported  and  likely  to  fall  upon 
and  injure  persons  near  by,  and  by  the  exer- 
cise of  ordinary  care,  could  have  discovered  that 
by  reason  thereof  the  premises  near  said  em- 
bankment were  not  a  reasonably  safe  place  for 
said  Medley  to  work,  and  then  negligently  in- 
structed and  thereby  caused  said  Medley  then 
to  work  at  and  near  said  embankment,  and  that 
thereupcHi  a  portion  of  said  embankment,  if  any, 
by  reason  of  its  unsupported  condition,  if  any, 
fell  and  struck,  and  thereby  injured  and  killed, 
said  Medley,  and  that  said  Medley  was  in  a 
place  of  safety  when  he  received  said  instruc- 
tion, if  any,  and  was  near  said  embankment, 
if  any,  and  in  a  position  of  danger  when  he  was 
injured  and  killed,  if  at  all,  and  would  not  have 
been  killed  if  said  instruction,  if  any,  had  not 
been  given,  and  that  plaintiff  was  then  the 
lawful  wife  of  said  John  Medley,  and  that  by 
reason  of  the  death,  if  any,  of  said  John  Medley, 
plaintiff  has  suffered  pecuniary  loss  and  damage, 
then  you  will  find  in  favor  of  plaintiff,  unless 
you  further  find  that  said  John  Medley  was 
guilty  of  contributory  negligence,  and  thereby 
directly  and  proximately  contributed  to  cause 
himself  to  be  killed." 

This  instruction  is  assailed  by  appellant  up- 
on several  grounds.  Some  of  these  are  dis- 
posed of  by  what  we  have  said  above  and  need 
not  be  discussed.  It  is  arg;ued  that  the  ta- 
structlon  is  erroneous  in  permitting  the  Jury 
to  find  that  Stack  "was  then  authorized  by 
defendant  to  instruct  said  Medley  where, 
when,  and  how  to  perform  his  duties  to  de- 
fendant." It  is  said  that  in  this  respect  tbe 
instruction  Is  broader  than  the  evidence  war- 
rants, for  the  reason  that  tbe  evidence  only 
shows  authority  in  Stack  to  tell  the  haulers 
where  to  pull  In  their  wagons.  But,  as  we 
have  shown  above,  the  evidence  goes  farther 
than  this,  since  that  In  plalntifTs  bebalf 
goes  to  show  that  Stack  bad  authority  to  di- 
rect these  haulers,  not  only  where  to  drive 
and  place  their  wagons,  but  where  to  shovel 
clay  in  order  to  fill  tbe  same;  and  tbe  evi- 


dence la  that  tbe  deceased  was  acting  under 
the  explicit  orders  of  Stadc  at  Oie  time  at  his 
death.  Tbe  ezpre8al<«,  '^ben  and  how  to 
I>erform  bis  dndes  to  detaidant,"  is  not  so 
broad  as  to  render  the  Instruction  objection- 
able, since  there  Is  evidoice  tending  to  show 
that  Stack  was  in  fact  authorized  to  Instruct 
Medley  where,  when,  and  how  to  perform  his 
duties  at  this  clay  pile,  tbese  being  tbe  duties 
of  Medley  with  wblch  we  are  here  concerned. 
[I]  It  is  further  said  that  this  instmction 
is  MToneons,  in  that  It  characterizes  as  neg- 
ligent a  certain  "instruction"  given  by  Stack 
to  Medley,  Instead  of  requiring  a  finding  that 
this  lnstructl<Ni  or  direction  was  negligently 
given.  Ibis  refers  to  that  portion  <rf  the  in- 
Btmction,  sniira,  wbldi  reads  as  follows: 

"  •  •  *  And  then  negligently  instructed  and 
thereby  caused  said  Medley  then  to  work  at  and 
near  said  embankment" 

We  think  that  the  use  of  the  word  "negli- 
gently," under  the  circumstances,  does  not 
constitute,  reversible  error,  in  any  event,  par- 
ticularly in  view  of  the  fact  that  tbe  Jury  are 
required  to  find  facts  which.  If  true,  coo- 
stltute  negligence  on  the  part  of  defendant 

[7]  PlalntUTs  second  instruction,  of  which 
complaint  Is  made,  is  as  follows: 

"The  court  instructs  the  jury  that  tf  yon  Sad 
from  the  evidence  in  this  case  that  on  the  7th 
day  of  December,  1915,  John  Medley  and  Joseph 
Stack  were  in  the  employ  of  defendant,  and  tluit 
said  Stack  was  then  and  there  authorized  by  de- 
fendant to  instruct  said  Medley  when,  where, 
and  how  to  perform  his  duties  to  defendant,  and 
then  and  tiiere  instructed  said  Medley,  for  de- 
fendant to  work  at  the  point  wha«  yon  find 
from  the  evidence  plaintiff  was  working,  if  at 
all,  when  he  received  his  injuries,  if  any,  obedi- 
ence to  such  instruction,  if  any,  would  not  con- 
stitute contributory  negligence,  unless  you  find 
that  from  such  obedience,  if  any,  there  arose 
danger  bo  imminent  and  glaring  that  no  reason- 
ably careful  and  prudent  man  would  have  obey- 
ed such  instruction,  if  any." 

The  only  criticism  of  this  Instruction  not 
disposed  of  by  what  is  said  «bove  is  the  ar- 
gument advanced  as  to  the  use  of  the  words 
"imminent"  and  "glaring."  There  can  be  no 
doubt  as  to  the  propriety  of  the  use  of  tbe 
word  "Imminent"  in  an  instruction  of  this 
nature.  And  tf  Medley's  Injury  and  death  re- 
sulted from  obedience  to  an  express  instruc- 
tion or  command  of  defendant's  vice  principal. 
It  was  not  error  to  tell  the  Jury  that  be  was 
not  guilty  of  contributory  negligence,  unless 
the  danger  thereby  Incurred  was  "so  Immi- 
nent and  glaring  that  no  reasonably  careful 
and  prudent  man  would  have  obeyed  such 
instruction.  If  any."  See  Jewell  v.  Bolt  & 
Nut  Co.,  231  Mo.  176,  and  cases  dted,  132 
S.  W.  708, 140  Am.  St  R^.  815. 

[1]  By  plalntifTs  Instrtictloa  No.  S  the 
court  told  tbe  Jury  that  If  they  found  that 
Medley  was  killed  December  7, 191S,  and  was 
then  in  his  fifty-second  year,  then  his  Ufe 
expectation,  according  to  tbe  American  Table 
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of  Ezperlenoe,  was  idM  yean,  but  tbat  this 
was  given  to  the  Juiy  only  as  a  snggestlon, 
and.  was  not  binding  upon  tbem.  It  is  argued 
tbat  it  was  error  to  give  this  instmctioa,  in 
vietw  of  the  fact  that  the  tables  In  qnestlon 
were  not  Introdnoed  in  evidence.  This  posi- 
tion Is  not  well  taken.  Courts  take  Judicial 
notice  of  these  tables,  and  it  is  not  error  to  in- 
struct the  jury  concerning  them,  though  they 
are  not  Introduced  in  evidence.  See  Dickin- 
son V.  Southern  Pac.  Co.,  172  Cat  727,  loc  dt 
730,  158  Fac.  183,  and  cases  dted ;  Uncoln  v. 
Power,  151  tJ.  S.  436,  loc.  dt  441,  14  Sup.  CL 
387,  38  L.  Ed.  '224;  10  Gyc.  871.  And  see  lan- 
guage of  Yalliant,  O.  X,  In  Tlmson  v.  Coal 
&  Coke  Go.,  220  Ho.  SSO,  loc.  dt  814,  119  S. 
W.    565^ 

Error  Is  assigned  to  the  refusal  of  certain 
instructions  ofTered  by  defendant,  but  the 
questions  thus  raised  are  suffideatly  disposed 
of  by  what  we  have  said  above. 

It  follows  tbat  the  Judgment  sbonld  be  af- 
firmed; and  it  Is  so  ordered. 

KEYNOU)S,  P.  J„  and  BBCKER,  J, 
concur. 


PROBST  et  al.  ▼.  ST.  I>OUIS  BASKBT  ft 
BOX  CO.    (So.  15128.) 

(St.  l/ouis  Ooart  of  Appeals.    BliasootL    Jan.  7, 
1919.    Rehearing  Denied  Jan. 
22,  1919.) 

1.  E^iDBirCB  «s»a65(7)— ADiasBiONB  or  Rao- 
OBD  —  "J0DIOIAI.  ADiasaiONS"  —  GONOLU- 

szvEirass. 

"Judicial  admissions,"  or  those  made  in 
court  by  a  person's  attoniey  for  the  purpose  of 
being  used  as  a  substitute  for  the  regular  legal 
evidence  of  the  facts  at  trial,  are  conclusive 
upon  the  client,  and  cannot  be  withdrawn.    . 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Judidal  Admission.] 

2.  PI.EADINO  «=»408— WAtVXB  OF'DKnCTS. 

Where  defendant  did  not  attack  plaintilTs 
petition  at  trial  on  the  ground  that  it  did  not 
state  a  cause  of  action  because  failing  to  al- 
lege when  previous  nonsuit  was  had,  and  tbat 
the  present  action  was  brought  within  one  year 
thereafter,  and  defendant's  counsel  admitted 
tbat  the  action  was  brought  in  time, 'the  petition 
will  not,  on  appeal,  be  held  insufSdent. 

3.  Mabteb  and  Sxbvant  «=>294(4}— Irjuxies 

TO  SsaVANT— EVIDINCB. 

In  an  action  for  the  death  of  a  servant  who 
fell  into  a  vat  of  boiling  water,  held,  under  the 
pleadings,  tbat  testimony  that  there  was  no 
railing  around  the  vat,  and  that  such  railing 
could  have  been  supplied  without  interfering 
with  the  work,  was  admissible. 

4.  BVIDinOK  «=9539— BZFKBT  TSSTIHOItT. 

In  an  action  for  the  death  of  a  servant  who 
was  scalded  in  a  vat,  a  witness,  who  had.  I>een  a 
cantenter  for  five  years  and  had  worked  for  de- 


fendant off  and  on  for  eight  years,  held  como*- 
tent  to  testify  that  a  railing  could  have  been 
placed  around  the  vat  for  protection,  etc. 

6.  Master   and    Sebvant  «=»286(22)— Ikju- 

BXEB  TO  SkBVAMT— JUBT  QUESTION. 

In  an  action  for  the  death  of  a  servant  who 
was  scalded  in  a  tank  of  boiling  water  which 
was  not  protected  by  a  railing  held,  under  the 
evidence,  that  the  question  of  the  master's  neg- 
ligence was  for  the  juiy. 

e.  ApnAX  AND  Bkbob  •3>302f4)  —  ASSION- 
MXNTS  or  BBBOB^StHncIBNCT. 

Where  defendant's  motion  for  new  trial  as- 
signed as  error  the  giving  of  improper  instruc- 
tions over  the  objection  of  defendant,  and  the 
refusal  of  correct  instructions  offered  by  de- 
fendant, such  assignments  are  insu£Sclent  to  be 
considered  on  appeal. 

Appeal  from  St  Louis  Orcult  Court: 
Thomas  O.  Hennlngs,  Judge. 

Action  by  Elllzabeth  lAvere  Probst  and 
Earl  Joseph  Probst  by  thdr  next  friend, 
Frank  J.  Grob,  against  tbe  St  Louis  Basket 
&  Box  Company.  From  a  Judgment  for  plain- 
tiffs, defendant  appeals.    Affirmed. 

Kelley  &  Starke  and  Charles  Morrow,  all 
of  St  Louis,  for  appellant 

Leonard  &  Sibley,  of  St  Louis,  for  respond- 
ents. 

BECKER,  J.  PlaintUTs  sued  by  next  friend 
for  tbe  alleged  negligent  killing  of  their  fa- 
ther, and  recovered  a  Judgment  below  against 
the  defendant  In  the  sum  of  $5,500.  In  view 
of  the  assignments  of  error  it  will  be  necessa- 
ry to  set  forth  plaintiffs'  petition,  which  Is 
as  follows: 

"FlaintlSs  state  that  they  are  the  only  law- 
ful diildren  of  one  J<^n  Probst  who  was,  on 
or  about  the  2Sth  day  of  January,  1013,  in  the 
employ  of  defendant  in  its  said  factory  and  en- 
gaged under  the  guidance  and  control  of  de- 
fendant, in  removing  certain  logs  from  a  tank 
or  vat  filled  with  boiling  water  and  live  steam, 
which  said  vat  was,  at  the  time,  being  operated  . 
by  defendant  in  connection  with  its  said  busi- 
ness. 

"Plaintiffs  state  that  at  said  time  said  tank 
or  vat  was  constructed  of  concrete,  and  was  rec- 
tangular in  shape,  with  dimensions  of  alxjut  14 
feet  by  28  feet ;  that  it  was  sunk  in  the  ground 
to  a  depth  of  several  feet  and  projected  above 
the  ground  to  a  height  of  approximately  2  feet 
9  Inches ;  that  the  top  of  the  walls  of  said  tank 
were  capped  by  a  wooden  plank  approximately 
14  inches  wide,  which  ran  around  the  top  of 
the  walls  of  said  tank ;  that  tbe  top  of  said  tank 
was  partly  covered  with  loose  planks  or  boards, 
and  that  said  tank  was  not  under  any  roof  or 
other  protection,  but  was  exiKwed  to  the  action 
of  rain  and  the  elements,  and  was  continually 
moist  from  the  escaping  steam  and  water ;  that 
on  said  date  said  John  Probst  was  employed  in 
removing  the  steamed  or  trailed  logs  from  said 
tank  as  aforesaid ;  and,  as  was  the  cnstom  of 
the  employes  of  said  department,  as  defendant 
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wen  knew,  or  by  tli«  exereise  of  reasonable  care 
woold  have  known,  and  as  wag  the  instruction 
of  the  defendant's  servants  and  agents  in  charge 
<^  said  department  of  said  factory,  was  stand- 
ing npon  the  tank  for  tite  purpose  aforesaid. 

"Plaintiffs  state  that  at  said  time  there  was 
no  railing  or  handhold  or  other  safety  appli- 
ance of  any  kind  provided  on  or  about  said  tank, 
although  it  would  have  been  entirely  practicable 
to  have  afforded  some  protection,  and  it  was 
negligent  in  defendant  not  to  do  so. 

"Plaintiffs  state  that  defendant  was  maintain- 
ing and  operating  in  said  factory,  at  the  times 
hereinabove  referred  to,  a  derrick,  which  was 
situated  near  the  south  wall  of  said  tank,  and 
was  used  for  the  purpose  of  hoisting  logs  out 
of  the  said  tank ;  that  said  derrick  was  ex- 
posed to  the  action  of  the  steam  and  rain  and 
the  elements,  as  was  also  said  vat  or  tank; 
that  in  consequence  the  wooden  planks  around 
the  top  of  the  wall  of  said  tank,  as  well  as  the 
Wooden  cover  thereof  and  the  said  derrick,  were 
wet  and  slippery,  and  the  rope  in  said  derrick 
was  new  and  stiff  and  swollen,  and  could  be 
moved  through  the  blocks  in  said  derrick  only 
with  great  difficulty,  and  all  of  said  apparatus 
was  in  unsafe  and  Improper  and  dangerous  con- 
dition, as  defendant  well  knew,  or  by  the  ex- 
ercise of  reasonable  caie  would- have  known,  and 
this  condition  was  due  to  defendant's  negligence 
and  carelessness. 

"Plaintiffs  further  state  that  the  p<des  and 
hooka  provided  by  defendant  at  said  time  for 
the'  use  of  plaintiff  and  other  employes  in  get- 
ting the  logs  out  of  said  vat  were  too  short,  de- 
fective, and  not  properly  constructed  for  the 
purpose  intended,  and  were  dangerous  for  the 
use  of  plaintiff  and  other  employes. 

"Plaintiffs  state  that  under  all  these  danger- 
ons  conditions,  which  plaintiffs  allege  existed 
long  prior  to  and  on  or  about  the  said  25th  day 
of  January,  1913,  said  John  Probst  was  in- 
structed by  defendant,  just  before  the  scalding 
hereinafter  alleged,  to  take  logs  out  of  said  tank, 
and  was  repeatedly  instructed  and  required  to 
hasten  in  his  work  so  as  to  render  it  impossi- 
ble for  him  to  safeguard  himself  against  the 
consequences  of  the  dangerous  and  negligent 
conditions  above  described;  that  at  said  time 
the  water  in  said  tank  had  been  carelessly  and 
negligently  permitted  by  defendant  to  reach  so 
'  low  a  stage  that  it  was  3  or  4  feet  below  the 
top  of  the  walb  of  said  tank,  so  as  to  make  it 
very  difficult  to  get  logs  out  of  same;  and 
plaintiffs  state  tliat  while  the  said  John  Probst 
was  standing  upon  the  south  wall  of  said  tank 
and  endeavoring  to  reach  the  logs  with  the  de- 
fective poles  and  hooka  described,  and  while 
bending  over  for  that  purpose,  said  derrick 
swung  near  him  and  lightly  touched  him,  or  at- 
tracted his  attention,  and  his  foot  slippeis  upon 
the  wet  and  slippery  footing  aforesaid,  and  be 
fell  into  the  said  vat,  all  because  of  defendant's 
negligence  and  carelessness  as  aforesaid. 

"Plaintiffs  further  state  that  the  said  dra- 
rick  was,  at  said  time,  caused  to  swing,  as 
aforesaid,  by  the  endeavor  of  defendant's  rep- 
resentatives in  charge  of  said  operations  to 
straighten  out  the  rope  in  said  derrick,  which 
operation  was  rendered  unreasonably  difficult  by 
Tftison  of  the  unsafe  and  negligent  condition  of 
the  derrick  and  its  equipment  as  aforesaid,  and 
in  pulling  at  the  rope  for  the  purpose  above  set 


out,  the  derrick  waa  vnexpccteSy  caused  to 
swing  near  or  past  the  said  John  ProlMt. 

"PlalntltFs  further  atiite  that  as  a  result  of 
the  carelessness  of  said  defendant  aa  above  act 
oat,  and  in  consequence  of  the  falling  into  said 
vat  as  above  described,  the  said  John  Probst 
was  scalded  and  burned  over  his  whide  body. 

"Plaintiffs  further  state  that  he  was  removed 
to  the  Alexian  Brothers  Hospital  in  said  city  of 
St.  Louis,  where  he  died  a  few  hours  later  from 
his  said  injuries. 

"Plaintiffs  state  that  defendant  provided  and 
maintained  all  the  said  apparatos  and  eqoip- 
ment,  and  controlled  all  the  methods  of  opera- 
tion used  in  said  factory,  and  that  defendant 
was  negligent  and  careless  therein,  in  that  the 
same  were  totally  inadequate  and  unsafe  and 
dangerous,  as  defendant  knew,  or  would  have 
known  by  the  exercise  of  reasonaUe  care,  and 
had  it  not  been  for  defendant's  said  negligence 
and  carelessness  the  said  injuries  and  death 
would  not  have  occurred. 

"Plaintiffs  further  state  that  they  are  ths 
only  lawful  dilldren  the  said  John  Probst  ever 
had,  and  that  he  has  no  other  lawful  child  or 
diildren;  that  their  mother,  ESizabeth  Probst, 
was  at  all,  times  hereinabove  mentioned  the  law- 
ful wife  of  the  said  John  Probst ;  that  an  action 
accrued  to  her  as  such  wife  because  of  the 
death,  in  the  manner  above  related,  of  the  said 
John  Probst,  but  that  the  said  mother,  Eliza- 
beth Probst,  never  brought  or  prosecuted  any 
action  against  tills  defendant  for  canaiBs  sai^ 
death,  within  the  period  of  six  months  after 
such  death,  as  allowed  by  the  statutes  of  this 
state  to  said  mother,  and  by  reason  irtiereof  a 
cause  of  action  has  accrued  to  plaintiffs,  the 
minor  children  of  said  deceased  3<An  Probst. 

"Plaintifb  further  state  that  they  did  hereto- 
fore, and  within  one  year  of  the  time  of  said 
death,  bring  an  action  for  damages  against  the 
defendant  herein  on  the  same  caoaa  of  actios 
set  forth  in  this  petition,  and  that  plaintiffs  suf- 
fered a  nonsuit  in  said  action.  I 

"Plaintiffs  state  that  because  «^  the  negli- 
gence of  defendant  in  causing  the  death  of  their 
father,  as  aboive  set  fMth,  they  have  been  dam- 
aged in  the  sum  of  $10,000,  for  which  sum  and 
the  costs  of  this  action  they  pray  judgment." 

Defendant  filed  the  followlsg  answer: 
First,  a  general  denial ;  second,  a  plea  of  con- 
tributory negligence.  The  reply  was  a  gener- 
al denltJ. 

John  Probst,  deceased,  was  in  the  employ 
of  the  defendant  company  at  its  factory  in 
the  city  of  ,St  Louis,  and  on  the  ZUh  day  of 
January,  1913,  was  so  borned  by  hot  water 
in  a  vat  or  tank  about  which  he  was  workln; 
that  be  thereafter  died  on  the  following  da.v. 
He  left  a  widow  and  two  minor  cbildren.  the 
plaintifFs  herein,  surviving  Mm. 

In  the  conduct  of  its  bnslness  d^endast 
used  certain  saws  for  the  purpose  of  Bawln; 
logs  into  veneer.  All  logs  bad  to  be  steamed, 
and  for  that  purpose  defendant  bad  a  number 
of  vats  or  tanks  constructed  of  concrete.  In 
which  water  was  placed  and  heated  to  a  boil- 
ing point  by  steam.  The  logs  were  pat  Inte 
the  tanks,  and  while  being  steamed  planfei 
or  boards  were  laid  over  the  top  of  the  tasks 
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to  teep  tn  tbe  steam.  Aft»r  tbe  logs  were 
sufficiently  steamed  the  boarAs  were  remored 
from  the  top  of  the  tanks  so  that  the  logs 
could  be  taken  oat 

The  tank  or  vat  in  question  was  construct- 
ed, of  concrete,  24  feet  north  and  south,  by 
14  feet  east  and  west,  and  was  about  5  or  6 
feet  deep  from  the  top  of  the  walls  to  the  bot- 
tom of  the  Tat.  tnie  top  of  the  south  wall  of 
this  tank  was  33  in<9ies  above  the  ground. 
There  was  a  concrete  girder  90  inches  wide 
across  said  tank  from  east  to  west  and  In  the 
center  thereof.  About  midway  and  about  2 
feet  south  of  the  south  wall  was  a  derrick 
with  a  boom  about  18  feet  long,  equipped 
with  ropes  and  pulleys  to  which  iron  tongs  or 
hooks  were  attached.  By  use  of  these  tonga 
the  logs  could  be  grappled  and  then  raised 
up  with  a  windlass  and  pulleys  until  the  log 
was  high  enough  to  dear  the  south  wall  of 
the  tank.  Tbe  derrick  was  so  situated  that 
the  boom  could  be  swung  over  the  tank  and 
the  logs.be  picked  up  and  then  pulled  from 
tbe  tank  post  the  wall  of  tbe  tank  until  the 
logs  were  suspended  over  trucks  oni  a  minia- 
ture raUway;  the  logs  were  then  lowered 
onto  the  trade,  which  carried  them  to  the 
veneering  machines  near  by.  Iron  poles  about 
10  feet  long,  with  a  spike  and  hook  on  one 
end,  were  used  to  catdi  bold  and  poll  or  push 
the  logs  over  near  to  the  south  wall  of  the 
tank,  so  that  they  could  be  hooked  and  then 
hoisted  by  the  derrick  and  placed  upon  tbe 
trucks  of  this  railway.  Along  tbe  south  wall 
of  the  tank,  whidi  was  33  inches  above  tbe 
ground,  was  a  wooden  walk  or  runway  along 
the  ground.  On  the  top  of  the  south  wall, 
and  running  the  full  length  thereof,  there  was 
an  oak  beam  12  or  14  inches  wide,  termed  a 
cap  loist 

Henry  Bocklage  was  superintendent  for  the 
defendant  company,  while  Julius  Beidel  was 
foreman.  Mischa  Laxantf  was  a  helper  at 
what  Is  termed  a  "peeler  macbine,"  and  one 
of  Ills  duties  was  to  get  logs  oat  of  the  tank 
that  were  required  for  the  peeler  machine  at 
which  he  worked.  Lozaroff  was  authorized 
to  get  John  Probst  or  Frederick  Bohne,  or 
both,  to  assist  him  when  he  was  taking  togs 
out  of  the  tank,  and  Probst  and  Bohne  had 
been  Instructed  to  that  effect  by  Beidel,  the 
foreman. 

The  testimony  shows  that  on  tbe  day  in 
question  LazaroS  was  getting  out  logs  from 
the  tank  with  the  assistance  of  Bohne,  who 
was  handling  the  crank  at  tbe  derzldc  for 
him,  and  that  Probst  was  helping  to  push  the 
logs  by  means  of  and  with  tbe  aid  of  one  of 
tbe  lO-foot  spike  p61es  over  to  a  point  near 
tbe  south  wall,  so  that  lazaroff  could  attach 
the  tongs  or  hooks  to  the  logs  for  the  purpose 
of  raising  than  out  of  the  tank  by  means  of 
tbe  aerridi.  To  do  so  Probst  had  dlmbed 
upon  and  was  standing  upon  the  south  wall 
of  tbe  tank. 

Tbe  testimony'  Aows    tiiat    Just    before 


Probst  was  precipitated  into  tbe  Tat  or  tank 
he  was  standing  on  the  south  wall  aboat  ndd* 
way  from  east  to  west,  while  Ijwarofl  was 
standing  on  tbe  walk  immediately  south  of  the 
south  wall  of  the  vat,  baring  Just  removed  the 
tmeika  of  the  derrick  from  the  log  whlcb  had 
been  lowered  onto  the  tm<&  standing  on  the 
railway  tracks  next  to  the  tank;  that  Bohne 
was  standing  at  the  upright  of  tbe  derrick 
turning  tbe  crank,  when  Lazaroff,  in  order  to 
get  the  ropes  polleys,  and  tongs  out  of  bis 
way,  gave  them  a  push,  which  caused  tbe  der- 
rick and  the  r(H)e8,  pulleys,  and  tongs  attach- 
ed thereto  to  swing  out  over  tbe  tank.  Tbe 
two  planks  which  formed  the  boom  of  tbe  der- 
rick, and  which  extended  diagonally  from  the 
base  of  tbe  upright  of  the  derrick  to  the  end 
of  the  anb  wblA  ran  from  tbe  top  of  tbe  up' 
right  at  right  angles  with  It,  struck  the  toi» 
of  the  south  wall  of  the  tank. 

There  is  some  conflict  of  testimony  as  to 
whether  or  not  this  boom  struck  Probst  and 
knodced  him  into  the  tank.  A  wltness<for  the 
plaintiffs,  who,  when  a  witness  at  the  coro- 
ner's inquest  and  also  at  a  former  trial  of 
the  case,  had  testified  that  a  part  of  the  der- 
rick struck  Probst  and  prediHtated  him  into 
the  tank,  at  tbe  present  trial  testlned: 

"Q.  Now,  then,  did  you  see  anything  hit  the 
body  of  Probst  at  the  time  or  inddentally  be- 
fore be  Ml  in?    A.  No,  sir." 

On  cross-examination  be  testified: 

"Q.  But  why  did  you  tell  the  jury  that  you 
did  not  see  anything  strike  him  to-day  when  you 
swore  under  oath,  and  you  admit  you  swore  un- 
der oath,  before  Judge  Esther  that  you  saw  the 
boom  of  the  derridi  strike  him  in  the  back  and 
instantaneously  he  went  into  the  vat?  A.  It 
went  toward  him.  I  don't  know  Just  exactly 
whether  it  struck  him  or  not.  It  went  toward 
him ;   I  can't  say  it  struck  him  or  not 

"Q.  You  did  not  see  Mr.  Probst  fall  into  the 
vat  until  the  derrick  swung  north,  did  you? 
A.  No,  sir. 

"Q.  And  yon  did  not  see  him  fall  in  until 
I«saroef  had  swung  the  boom  of  tbe  derrick 
north,  did  you?  A.  No,  sir. 
.  "Q.  And  wb«n  you  saw  it  come  over  there, 
then  for  the  first  time  was  when  you  saw  him 
go  into  the  vat,  wasn't  it?  A.  I  saw  him  after 
he  was  in. 

"Q.  That  was  the  first  time  you  saw  him 
start  in  tbe  vat  wasn't  it?    A.  Yes,  shr." 

LazarolT,  a  witness  for  the  defendant  tes- 
tified that  he  saw  the  boom  strike  Probst  and 
Probst  fell  into  the  Tat 

Ibe  testimony  on  behalf  of  the  plaintiffs 
tended  to  show  that  the  employes  of  the  de- 
fendant company  had,  for  a  long  time  prior 
to  the  date  upon  which  the  deceased  met  with 
bis  injuries  from  whldi  be  died,  been  in  tbe 
habit  of  getting  vp  on  tbe  top  of  the  walls 
of  the  tank  in  order  to  take  out  logs,  and 
that  this  had  been  done  In  the  presence  of  tbe 
superintendent  and  foreman.  There  was  tes- 
timony on  the  part  of  the  plaintiffs  to  prove 
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that  tber«  were  no  haiuUiolda  or.  raUa  along 
the  tank,  and  tbat  a  railing  ooold  have  been 
placed  along  the  inside  of  tiie  tank  in  ques- 
tion without  materially  interfering  with  the 
work. 

According  to  defendant's  testimony  the 
men  were  instructed  not  to  get  upon  the  walla 
of  the  tank  In  taking  out  the  logs  and  the 
superintendent  and  foreman  of  the  defendant 
company  each  testified  that  they  had  not  got- 
ten onto  the  walls  themselves  for  that  pur- 
pose, nor  had  they  seen  any  of  their  employes 
get  onto  the  walls  while  taking  out  logs. 
They  further  testified  that  a  man  could  stand 
by  the  side  of  the  tank,  and  that  with  the  aid 
of  the  irales  provided  by  the  comiMuiy  they 
could  pull  or  push  the  logs  to  the  place  re- 
quired; tbat  when  a  log  was  lifted  out  of 
the  water  in  the  tank,  the  other  logs,  by  rea- 
son thereof,  would  generally  move  within 
reach  of  the  man  handling  the  10-foot  pole, 
but  that  there  were  occasions  when  the  logs 
oould  not  be  reached ;  that  when  that  occur- 
red the  men  could,  by  walking  around  to  the 
other  side  of  the  tank,  push  the  logs  across 
to  the  point  desired. 

There  is  no  controversy  but  that,  when  the 
boards  were  removed  from  the  top  of  the 
tank,  after  the  process  of  steaming  was  com- 
plete, steam  would  rise  from  the  tank  and 
condensation  take  place,  as  the  result  of 
which  water  would  be  precipitated  onto  the 
top  of  the  walls  of  the  tank,  and  there  was 
testlBiooy  adduced  on  behalf  of  plalotlfls  that 
the  eaect  of  this  water  thus  falling  onto  the 
top  of  the  walls  of  the  tank  made  It  wet  and 
slippery ;  also  that  when  the  logs  were  lifted 
out  of  the  water  and  swung  across  the  walls 
more  or  less  water  would  drop  onto  the  walls 
at  the  place  where  the  log  passed  over,  and 
that  the  dripping  of  this  water  was  unavoida- 
ble. 

At  the  close  of  plaintiffs'  case,  and  a'gain  at 
the  close  of  all  the  evidence,  the  defendant 
offered  an  Instruction  In  the  nature  of  a  de- 
murrer, which  the  court  refused,  and  defend- 
ant excepted  thereto. 

The  court,  in  submitting  the  case  to  the 
Jury  upon  instructions,  withdrew  from  their 
consideration  the  following  charges  of  negli- 
gence: 

"0.)  Tliat  the  tank,  or  planks,  boards  or  tim- 
bers laid  on  the  wall  of  said  tank  were  contin- 
uously moist  from  escaping  steam  and  water. 

"(2)  That  the  derrick  mentioned  in  the  evi- 
dence was  moist  or  slippery. 

"(3)  That  the  rope  in  the  derrick  mentioned 
in  the  evidence  was  swollen  with  moisture,  and 
could  not  be  moved  through  the  blocks  in  said 
derrick  except  with  great  difficulty. 

"(4)  That  the  poles  or  hooks  provided  by  the 
defendant  for  use  of  Its  employes  were  too  short, 
and  not  properly  constructed  for  the  purpose 
for  which  they  were  being  used,  or  that  said 
hooks  or  poles  were  dangerous  for  the  use  of  said 
employes. 

"(S)  Tbat  John  Probst,  deceased,  was  instruct- 


'  ed  Iv  defendant  or  its  agents  or  aervants  to  haj- 
ten  in  his  work,  or  was  required  to  proceed  witli 
speed  or  haste,  rendering  it  impoesiUe  for  him 
to  safeguard  himselt. 

"(6)  That  the  defendant  negligently  and  care- 
lessly permitted  the  water  of  the  tank  mention- 
ed in  the  evidence  to  reach  so  low  a  stage  tbat 
it  was  S  or  4  feet  below  the  top  of  the  wall  of 
said  tank,  and  as  to  those  issDea  we  have  not 
mentioned  the  evidence'  offered  by  tiie  plaintiffs 
in  an  eilort  to  prove  them." 

[1,2]  L  It  will  be  noted  that  the  defendant 
did  not  demur  to  plaintiffs'  petition,  but  filed 
an  answer  on  the  merits,  and  contented  it- 
self, when  plaintiffs  at  the  trial  had  thdr 
first  witness  sworn,  with  interposing  an  ob- 
jection In  the  nature  of  a  demurrer  ore  tenus. 
The  record  on  this  iwlnt  shows  that  counsel 
for  defendant  stated: 

"After  the  first  witness  is  sworn,  and  before 
any  evidence  is  introduced,  the  defendant  ob- 
jects to  the  introduction  of  any  evidence,  be- 
cause the  petition  does  not  state  facts  sufficient 
to  ciwstitute  a  cause  of  action. 

"The  Court:   Objection  will  be  oveimled." 

The  parties  then  proceeded  to  trial  on  the 
Issues  raised  by  the  pleadings.  Neither  be- 
fore nor  during  nor  after  the  trial  did  conn- 
sel  for  defendant  point  out  to  the  trial  court 
wherein  he  thought  the  petition  did  not  state 
a  cause  of  action,  but  here  on  appeal  learned 
counsel  for  appellant  argues  with  great  earn- 
estness that  plaintiffs'  petition  does  not  state 
a  cause  of  action  because  it  fails  to  allege 
the  time  when  the  nonsuit  vnts  had,  and  that 
the  present  action  was  brought  within  one 
year  after  the  judgment  of  nonsuit  against 
plaintiffs.  Tn  considering  this  point  we  feel 
it  necessary  to  here  set  forth  that  part  of  the 
record  which  shows  what  took  place  at  the 
trial  when  the  plaintiffs  offered  to  introduce 
evidence  showing  the  date  of  the  nonsolt  and 
the  date  when  this  suit  was  filed.  It  is  as  fol- 
lows: 

"Mr.  Leonard  (attorney  for  plaintiff):  We 
offer  in  evidence  the  files  in  the  case  No.  868T9, 
entitled  Elizabeth  Probst  et  al.  v.  St.  Liouia 
Basket  &  Box  Company,  and  files  in  case  94140, 
Elizabeth  Probst  et  aL  v.  St  Louis  Basket  & 
Box  Company,  being  snlta  filed  in  this  circuit 
court 

"Mr.  Kelley  (attorney  for  defendant):  Would 
like  the  gentleman  to  Indicate  the  poipose  U 
your  first  offer. 

"The  Court:  Don't  know  the  purpose  of  d- 
ther  one  of  them.    For  what  purpose? 

"Mr.  Leonard :  To  show  the  statute  in  regard 
to  the  time  for  filing  suit  has  been  proper!; 
made. 

"The  Court:  Tou  limit  the  offer  for  the  por- 
iwse  of  blowing  the  date  of  the  filing,  do  yoo? 

"Mr.  Leonard:  'Hiat  is,  I  think,  the  only  ob- 
ject I  hare  in  mind  right  now. 

"The  Court :   You  are  offering  the  whole  Ue. 

"Mr.  Kelley:  Why  your  honor,  would  a  snit 
filed  by  the  then  plaintiff,  mother  of  these  diil- 
dren,  Mrs.  ESizabeth  Lavere  Probst  have  any- 
thing to  do  with  showing  that  the  children's  suit 
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was  filed  wtthin  the  period  of  Hmitatioft?  It  i* 
not  competent  for  any  purpose. 

"The  Goort:  Do  you  admit  filed  in  time? 

"Mr.  Kelley:  It  is;  yes,  air;  the  children's 
soit  was. 

"Mr.  Leonard:  Of  course,  the  qnestion  of  a 
nonsnit — ^we  vonld  have  to  file  suit  again  a  year 
from  the  date  of  the  nonsuit,  that  only  wonld 


"Mr.  Kdley  Ontemptinr) :  He  did  that 

"Mr.  Leonard :  I  have  got  to  prove  it,  prove 
my  case. 

"Mr.  Kelley:  I  vrUl  admit  he  filed  suit  within 
a  year  after  the  nonsuit,  no  ose  denying  the 
records.    I  object  to  the  files. 

"Mr.  Leonard:  We  offer  in  evidence  the  files 
in  the  case  on  trial  of  XSizabeth  Larere  Probst 
against  St.  Louis  Basket  tt  Box  Company,  being 
No.  04140. 

"Mr.  Kelley:  No  objection  to  that;  my  ad- 
mission covers  it.  I  have  not  any  objection,  the 
other  one  I  do  object  to,  files  in  suit  by  the 
mother. 

"The  Court:  Objection  to  the  files  in  the 
mother's  suit  is  sustained ;  the  other  files  will 
be  admitted." 

"The  admission  of  attorneys  of  record  bind 
their  clients  in  all  matters  relating  to  the 
progress  and  trial  of  the  cause ;  but,  to  this  end, 
they  must  be  distinct  and  formal,  or  such  as  are 
termed  'strfemn  admissions,'  made  for  the  ex- 
press purpose  of  alleviating  the  stringency  of 
some  rule  of  practice,  or  of  dispensing  with  a 
formal  proof  of  some  fact  at  the  trlaL"  Green- 
leaf  on  Evidence  (16th  Ed.)  %  186. 

"Judicial  admissions,  or  those  made  In  court 
by  the  person's  attorney,  generally  appear  either 
of  record  as  in  the  pleading,  or  in  the  solemn 
admiseiOBS  of  the  attorney  made  for  the  purpose 
of  l>eing  used  as  a  substitute  for  the  regular, 
legal  evidence  <tf  the  facts  at  the  trial,  or  in  a 
caae  stated  for  the  opinion  of  the  court."  Green- 
leaf  on  Evidence  (16th  Ed.)  i  205. 

"When  admissions  of  this  character  are  fot^ 
mally  made  for  the  purpose  ot  waiving  certain 
proofs  or  rules  of  practice  they  are  condusive 
upon  the  client  and  cannot  be  withdrawn.  It 
would  operate  as  a  fraud  upon  the  adverse 
party,  if,  after  he  had  been  thus  induced  to 
withheld  necessary  proofs,  he  should  be  com- 
pelled to  prove  the  facts  which  had  been  ad- 
mitted, or  to  submit  to  defeat."  Jones  on  E}v- 
idence  (2d  Bd.)  1 267,  and  cases  there  cited. 

Plaintiffs'  solemn  or  judicial  admissioD  we 
hold  was  tantamount  to  a  waiver  of  the  fact 
that  plaintlffa'  petition  failed  to  state  a  cause 
of  action,  in  that  it  did  not  allege  that  the 
present]  suit  was  filed  within  one  year  of  the 
day  on  wbldi  the  judgment  of  nonsuit  had 
been  entered  against  plaintiffs  In  th^r  orig- 
inal snit  It  would  be  extremely  technical 
and  almost  uniieralleled  In  our  jurisprudence 
for  OB  to  hold  otherwise.  We  refuse  to  re- 
verse and  remand  this  cause  on  the  sole 
gronnd  that  plaintiffs'  petition  was  defective 
in  falling  to  contain  a  necessary  allegation, 
when  the  record  of  the  case  shows  that  no 
objection  was  made  by  the  defendant  during 
the  trial  to  the  introduction  of  evidence  on 
behalf  of  the  plaintiffs  to  prove  the  truth  of 
sncli  fact,  the  allegation  of  wbldi  was  omit- 


ted from  plaintUFB'  petition,  and  wben  oonn- 
sel  for  defendant.  In  open  court,  dnting  tbe 
prepress  of  the  tjial,  solemnly  admitted  that 
the  present  salt  bad  been  instltnted  by  plain- 
tiffs within  (me  year  from  the  date  of  the 
former  judgment  of  nonsuit,  and  as  tbe  at- 
torney for  defendant  put  it,  "because  there  is 
no  use  in  denying  the  record."  To  thus  lie  in 
wait  for  an  adversary  and  here  raise  the 
point  of  the  omission  of  a  necessary  fact  in 
plaintUBi'  petition,  as  grounds  for  a  reversal, 
which  flict  defmdant  has  solemnly  admitted 
the' truth  of  daring  the  trial  of  the  case,  is 
a  practice  which  we  will  not  subscribe  to.  It 
is  a  practice  which.  If  countenanced,  would. 
In  our  judgment,  not  almie  be  a  large  step 
backward,  bat  would  subject,  and  very  prop- 
erly so,  the  court  whlcb  would  oidiold  It  to 
scathing  criticism.  See  Tebeau  v.  Bldge^  261 
Mo.  547,  loa  rft.  558,  et  seq.,  170  8.  W.  871, 
L.  R.  A.  10160,  867,  and  cases  dted. 

Had  objection  been  made  at  the  trial  to  the 
introduction  of  any  testimony  by  plaintiffs  on 
the  point  in  questton,  it  would  have  presented 
an  entirely  different  problem  for  solution.  In 
arriving  at  our  «Hik:luslon,  as  above  set  out 
we  have  done  so  after  a  careful  consideration 
of  the  cases  relied  on  by  appellant,  namely. 
Chandler  v.  Railway  Co.,  251  Mo.  602,  loc.  dt 
508,  690,  168  S.  W.  35;  Clark  v.  Railway 
Co.,  210  Mo.  624.  118  S.  W.  40;  TroU  v.  Ga»- 
Ug^t  Co.,  182  Mo.  App.  600,  160  S.  W.  337— 
the  fticts  In  each  of  which  are  readily  dia^ 
tinguiahable  from  those  In  the  case  at  bar, 
and  we  hold  are  fbr  that  reason  not  applica- 
ble here.  We  accordingly  rule  this  assign- 
ment of  error' against  appellant 

[3]  II.  It  is  next  urged  that  the  trial  court 
erred  in  admitting  evidence  that  there  was 
no  raUlng  around  the  tank  in  question,  and 
that  a  raiUng  could  ttave  been  placed  in  or  <« 
said  tank  without  interfering  with  the  work. 
This  point  is  without  merit  in  that  plain- 
tiffs' petition  particularly  alleges  and  there 
was  proof  adduced  on  behalf  of  plaintiffs  suf- 
ficient to  make  this  a  question  for  the  jury. 
There  was  testimony  to  the  effect  that  the 
men  usually  got  on  top  of  this  south  wall  of 
the  tank  in  order  to  be  able  to  posh  the  logs 
to  the  point  in  the  tank  where  they  could  be 
attached  to  the  derrick  and  lifted  out;  that 
this  was  done  with  the  full  knowledge  of  the 
snperintendent  and  foreman,  and  done  in 
their  sight  and  presence.  This  testimony, 
taken  together  with  the  admitted  fact  that 
there  was  no  railing  around  the  tank,  and 
that  the  tank  contained  boiling  water,  and 
that  the  top  of  the  walls  of  the  tank  was 
usually  wet  and  slippery  from  the  water  that 
was  precipitated  from  the  condensation  of 
the  steam  which  arose  from  the  tank  when 
the  boaros  covering  tbe  tank  were  removed 
whenever  the  batch  of  logs  bdng  steamed 
had  been  sufficiently  heated,  was  suffldait  to 
permit  evidence  to  be  introduced  <«  the 
aoestion  of  wheth^  or  not  a  railing  should 
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and  oonld  haTe  been  placed  In  or  on  die 
tank,  without  interfering  with  the  doing  of 
the  work,  and  which  would  have  protected 
Qie  men  while  at  work  ahoat  and  upon  the 
walls  thereof  from  falling  In. 

[4]  III.  The  next  objection  la  that  the  wit- 
ness, Bohne,  for  plaintiffs,  who  was  permitted 
to  testify  that)  a  railing  conld  be  built  about 
the  tank,  which  would  safeguard  the  men 
from  falling  into  the  tank  while  getting  the 
logs  out,  and  that  such  a  railing  would  not 
interfere  with  the  practical  <H)eratlon  of  the 
tank,  was  not  sufficiently  qualified  to  make 
the  said  witness  competent  to  give  an  opinion 
on  such  matters.  According  to  B<Ane'8  tes- 
timony he  had  a  mechanical  trade,  he  was  a 
carpenter,  and  had  been  audi  for  five  years, 
and  had  worked  off  and  on  for  eight  years  at 
tbe  defendant  oomi«ny,  cutting  logs  and  fill- 
ing steam  boxes,  helping  to  put  logs  into,  and 
helping  to  take  logs  out  of,  the  tanks.  In  the 
light  of  this  testimony  we  are  unwilling  to 
rule  that  allowing  this  witness  to  testify  on 
the  point  in  question  was  revowlble  error. 

IS}  IV.  A  reading  of  the  statement  of  facta 
which  we  have  set  out  at  great  length  above 
is  sufficient,  without  a  reiteration  here,  to 
show  that  plaintiffs  made  out  a  case  for  the 
Jury.  While  the  testimony  of  the  main  wit- 
ness for  plaintiffs  was  la  direct  conflict  to 
what  the  same  witness  had  testified  to  at  a 
former  trial,  and  also  in  direct  conflict  to 
what  he  had  testified  to  at  the  coroner's  in- 
quest. It  did  not  any  the  less  make  the  case 
one  for  the  jury,  ttie  determination  of  the 
credibility  of  the  witness  being  exclusively  a 
function  of  the  Jury. 

[I]  V.  Hie  learned  counsel  for  appellant 
next  sets  up  a  number  of  assignments  of  er- 
ror based  upon  the  giving  or  the  reftislng  of 


Instructions  by  the  court.  When  we  examine 
the  defendant's  motion  for  new  trial,  we  note 
that  with  reference  to  these  assignments  it 
merely  states  that: 

''(7)  The  court,  at  the  iastanoe  and  request 
of  plaintiffs,  and  over  tiie  objection  of  defend- 
ant, erred  in  giving  improper  and  erroneous  in- 
stractions  to  the  jury." 

"(9)  The  court  erred  in  refuatng  proper  and 
correct  instructiong  offered  and  requested  b; 
defendant" 

Under  our  interpretation  of  the  most  recent 
expressions  of  the  Supreme  Court  on  tlie 
question  of  what  is  sufficient  in  a  motion  for 
new  trial  to  bring  up  for  review  on  appeal  the 
instructions  given,  or  the  refusal  by  a  trial 
court,  these  said  assignments  by  defendant 
In  its  motion  for  new  trial  do  not  measure  up 
to  the  requirements.  Lampe  v.  United  Ball- 
ways  Oo.,  202  8.  W.  438 ;  Nitchman  v.  United 
Railways,  203  S.  W.  491.  See,  also,  Wampler 
V.  Railroad  Co.,  269  Mo.  464,  loc.  dt  472,  190 
S.  W.  908 :  Kansas  City  D.  &  M.  Co.  v.  Bates 
County,  201  S.  W.  92. 

However,  we  have  examined  each  of  these 
assignments  of  error  relating  to  instrnctioDg, 
and  have  concluded  ea(^  of  them  to  be  with- 
out merit.  Furthermore,  the  Instmctions  lo 
the  case  show  that  the  learned  trial  judge 
very  properly  narrowed  the  Issues  In  the  case 
by  Instructions  withdrawing  from  the  jury's 
consideration  such  Issues  as  had  not  been  sup- 
ported by  testlmoay  adduced  oa  idalntlffs'  be- 
half, and  that  the  Instmctlona  as  to  the  re- 
maining issues  covered  the  case  folly  and 
fiilrly. 

Finding  no  prejudicial  error  In  the  record, 
the  Judgment  Is  accordingly  aflbrmed. 

REfTNOLOS,  P.  J.,  and  AIASESS,  J„  concur. 
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GUIjF,  C.  ft  &  v.  ex.  CO.  T.  MUSE,  District 
Judge.    (No.  3134.) 

(Sapreme  Oourt  of  Tens.     Ju.  8,  1910.) 

1.  CouBTS   •ssSO— Goubt'b  Jcbisdiciioh. 

Ordinarilr,  ooDrt's  jurisdictioii  over  8ub- 
ject-matter  and  parties,  once  fully  attached  in  a 
cause,  continaes  until  all  issuea  both  of  fact  and 
o(  law  have  been  finally  determined. 

2.  Coxmn  «»>66(7)  —  Tbhu  —  Goubibuo- 
non  or  Staxots. 

Bev.  Bt  1911,  art  1726,  authorises,  not  the 
calling  of  a  new  distinct  or  independent  term, 
but  merely  the  continuance  of  same  term,  so 
tliat  during  period  of  extension  court  necessari- 
ly poasessea  the  same  power  as  during  original 
term. 

3.  JuoomNT   ^=3296  —  Ajohomxht  —  Saxb 
Tekm. 

Court  may  revise  any  judgment,  decree,  or 
order  at  term  at  which  it  was  rendered. 

4.  JuDOMEnT   9=>341— Nkw   Tbiai^    «=>165— 
Vacation— Sake  Tkbk.  , 

Any  judgment,  decree,  or  order,  Indading 
order  granting  new  trial,  may  be  vacated  by 
court  at  term  at  which  it  was  rendered. 

5.  WOBDS    AHD    PHBASES— "TBIAX»" 

"Trial,"  givw  its  ordiaaiy  and  aoceptad 
meaning,  means  the  judicial  investigation  and 
determination   of  issues  between  parties. 

IKd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Trial] 

6.  Afpkai.  aho   EBbob   «s»d83<l>-VAiJDnT 
or  Oboeb— PBKSvxFnoNfr— Baaxn.ABnT. 

An  order  vacating  an  order  granting  new 
trial,  dated  same  day  that  final  judgment  was 
entered,  will  be  presumed,  in  absence  of  any- 
thing to  the  contrary,  to  have  been  rendered 
prior  to  entry  of  final  judgment  under  pre- 
•omption  that  it  was  regularty  and  lawfully 
made.  . 

T.  CoxntTS  «=»66(7)— ExTBNaioN  or  Tkbk— 
Vawditt  or  Obdkb— Trial. 
Where  court  extended  term  under  Rev.  St. 
1911,  art.  1728,  "until  the  conclusion  of  said 
pending  trial,"  an  order  made  t>efore  entry 
of  final  Judgment  vacating  order  granting  a  new 
trial  was  rendered  during  such  extended  term ; 
the  granting  of  such  motion  befoee  entry  of  final 
judgment  being  part  of  the  trial. 

8.  MAifDAKTS  4=»4(4)— TACATmo  Jtdokxnt 
— RxKKDT  BT  Afpkai^ 
The  right  to  have  a  judgment  reinstated  and 
enforced  by  mandamus  is  not  affected  by  the 
fact  tlMt  an  appeal  from  such  judgment  can  be 
taken  or  a  writ  of  erroir  to  review  judgment 
Mcured  on  a  retrlaL 

8.  Makdakvb    «=s>9  —  SncoESBivK  Pbookbd* 

IlfGB— KITVOBCXKKRT  OV  JUDOKBIfT. 

He  Supreme  Court,  under  Const,  art  6,  f 
8,  may  lame  writ  of  mandamus  to  require  dis- 
trict court  to  enforce  judgment,  although  prior 
thereto  the  Court  of  Civil  Appeals  under  Bev. 
St  1911,  art  1606,  has  issued  a  writ  of  man- 
damus directing  court  to  retry  case. 


Maudomus  hy  tbe  QvU,  Coloado  ft  Sutf 
F6  Railway  Company  against  the  Houbra- 
ble  £1  B.  Muse,  District  Judge.    Writ  Issued. 

F.  J.  Wren,  of  Ft  Worth,  EL  M.  Browder, 
of  Dallas,  Lee  Lomox  &  S^th,  of  Ft.  Worth, 
and  Terry,  Oavln  ft  Mills,  of  Galveston,  to* 
plalntlfr. 

Qeo.  A.  Harmon  and  Marcus  M.  Parks,  both 
of  Dallas,  for  defendant 

GREENWOOD,  J.  Tbe  district  court  of. 
Dallas  county  was  engaged  in  tbe  trlf  1  by 
jnry  of  a  cause,  numbered  22277B,  wbereia 
H.  L.  Cifllier  was  plaintiff  and  tbe  Gulf, 
Colorado  ft  Santa  Wi  Railway  Company  was 
defendant,  at  its  January  term,  1917,  without 
time  to  complete  the  trial  before  tbe  expira- 
tion of  tbe  term,  whereupon  the  presiding 
judge  extended  tbe  term  by  the  following 
order,  duly  entered  on  tbe  minutes  on  March 
31,  1917,  to  wit: 

"Whereas,  the  trial  «l  the  above  entitled  and 
numbered  cause  commenced  on  March  19,  1917, 
and 

"Whereas,  the  end  of  the  January  term,  1917, 
IS  at  hand,  said  term  ending  March  81,  1917, 
and 

"Whereas,  tiie  trial  of  the  above  numbered 
and  entitled  cause  has  not  beoi  eondaded  but 
Is  stin  In  progress,  and 

"Whereas,  it  wiU  take  some  time  to  condude 
the  trial  of  sold  cause; 

"l^erefore,  I,  EL  B.  Muse,  the  presiding  judge 
of  the  Forty-Fourth  district  court,  with  the 
power  vested  in  me  by  the- statutes  of  the  state 
of  Texas,  under  article  1726,  do  deem  it  ex- 
pedient and  necessary  that  the  rights  of  all 
parties  may  be  preserved  and  protected,  do  e:t- 
tend  the  Jannary  tmn,  A.  D.  1917,  of  said 
court  nntil  the  conclusion  of  said  pending  trial; 
the  extension  of  said  January*  term  being  in- 
tended to  cover  each  time  as  necessary  to  finish 
and  complete  the  trial  of  said  above  numbered 
and  entitled  cause,  and  extension  of  said  trial 
will  indude  and  is  intended  to  include  the  cou- 
clnslon  of  this  trial  in  the  ordinary,  legal  and 
statutory  -  mttiner,  the-  submission  Of  the  cause 
to  the  }ui7,  thdr  ddiberation,  and  finding  upon 
same,  the  fiUhg  of  a  motion  for  new  trial,  U 
same  beoomea  necessary  by  dther  party,  and 
the  action  of  the  court  upon  such  motions  as 
may  be  necessary  and  become  incident  thereto 
under  the  statute  growing  out  of  said  trisl. 
This  term  is  extended  to  indude  everything  un- 
der the  law  that  Is  necessary  to  be  done  to 
make  a  full  and  oomplete  coadusion  of  said 
pendiiiK  trial  norw  in  prograas  la  this  •onrt" 

On  April  11, 191T,  the  Jury  returned  a  gen- 
eral verdict  In  favor'  of  the  plaintiff,  against 
the  defendant,  for  tbe  sum  of  $4,000,  and  tbe 
verdict  was  duly  noted  on  tbe  docket 

Within  two  days  after  tbe  verdict  was  ren- 
dered, tbe  plaintiff  filed  a  motion  for  a  new 
trial,  which  was  afterwards  amended,  and 
on  Jane  2, 1917,  tbe  court  made  and  entered 
an  order  finding  that  tbe  motion  was  well 


s>ror  other  oasts  see  wow  tsvla  and  KBT-NDMBOR  ia  aU  KwMuab«ed  Olgeeta  and  laAtaM 
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taken  and  adjudging  that  a  new  trial  be 
granted. 

Immediately  after  the  annoTmcement  'bj 
the  court  of  tills  order,  on  plalntlfTs  motion 
for  a  new  trial,  the  defendant,  on  June  2, 
1917,  filed  a  motlcMi  for  a  rehearing  and  to 
set  aside  said  order,  and  the  court  directed 
counsel  for  the  respectlTe  parties  to  submit 
in  writing  such  briefs  and  arguments  on 
defendant's  motion  as  they  might  desire  to 
present  In  compliance  with  the  court's  dl- 
•  rection,  counsel  on  both  sides  submitted  writ- 
ten briefs  and  arguments,  the  last  being  in 
behalf  of  plaintiff  and  being  filed  on  Septem- 
ber 15,  1917.  ^ 

The  court  took  defendant's  motion,  and  the 
briefs  and  argum«its  thereon,  under  advise- 
ment until  October  B,  1917,  when  It  granted 
'the  motion  by  the  following  order,  to  wit: 

"The  court  having  had  under  advisement  the 
motion  of  defendant  filed  herein  June  2,  1917, 
asking  for  a  reconsideration  of,  and  a  rehearing 
on,  the  order  of  this  court  made  June  2,  1917, 
sustaining  plaintiS's  motions  for  a  new  trial 
and  granting  the  plaintiff  a  new  trial  and  of 
said  motions,  and  said  motion  and  the  argu- 
ments of  counsel  for  plaintiff  and  defendant 
thereon  having  been  duly  considered  by  the 
court,  and  the  court  being  fully  advised  in  the 
premises:  Mow  on  this  date,  in  open  court,  it 
is  ordered,  adjudged,  and  decreed  by  the  court 
that  said  defendant's  motioa  for  rehearing  be 
granted  and  that  the  order  at  this  extension  «i 
term  heretofore  made  on  June  2,  1917,  gianting 
plaintiff  a  new  trial  herein,  be  set  aside,  and 
held  for  naught,  and  plaintiff's  original  and 
amended  motions  for  new  trial  being  now  fully 
considered,  they  and  each  of  them  are  In  all 
things  overruled,  to  which  ruling  of  the  court 
the  plaintiff  H.  Ih  Ciollier  in  oi>en  eourt  ex- 
cepted and  gave  notice  of  appeal  to  the  Court  of 
Civil  Appeals  for  the  Fifth  Supreme  Judicial 
District  sitting  at  Dallas.  And  on  motion  of 
plaintiff,  90  days  is  hereby  granted  to  plaintiff 
from  and  after  this  date  in  which  to  prepare 
and  file  statement  of  facts  and  bill«  of  excep- 
tion. And  now  by  this  order  the  said  above 
cause  being  finally  disposed  of  in  this  court 
under  tlie  extension  of  the  January  term  of  this 
court  made  March  31,  1917,  for  the  completion 
of  the  trial  of  said  cause  and  all  orders  and 
motions  incident  thereto  as  per  the  terns  of 
said  order,  the  said  extension  of  said  January 
term  of  this  court  is  now  here  declared  elMed 
on  this  October  5,  1917." 

The  court,  on  the  same  day,  vis.  October  6, 
1917,  catised  to  be  entered  on  tha  minutes, 
"as  of  April  11,  1917,"  a  final  Judgment,  in 
conformity  with  the  verdict,  in  favor  of  the 
plaintiff  and  against  the  defendant  for  $4,000, 
with  interest  from  April  11, 1917,  at  the  rate 
of  6  per  cent  per  annum  and  all  costs,  for 
which  execution  was  ordered  to  issue.  Prior 
to  October  5,  1917,  no  Judgment  bad  been  en- 
tered on  the  verdict 

At  the  October  term  of  the  ODurt,  the  plain- 
tiff filed  a  motion  to^set  said  cause  for  trial, 
which  was  overruled,'  and  thereupon  plaintUE 
filed  Us  original  pnooeediBg  for  mandamus 


against  the  district  Judge  in  the  Cburt  ot 
Civil  Appeals  of  the  Fifth  Supreme  Judidil 
District  of  Texas,  and  in  said  proceeding,  on 
October  27, 1917,  obtained  the  toUowing  Judg- 
ment, to  wit: 

"This  cause  came  on  to  be  heard,  tlie  applica- 
tion of  relator,  H.  I*  Collier,  for  a  writ  of  man- 
damus, to  Compel  the  respondent,  Hon.  R  B. 
Muse,  judge  of  the  Forty-Fourth  Judicial  dis- 
trict, Dallas  county,  to  proceed  to  trial  and 
judgment  in  the  case  of  H.  I*.  Collier  t.  Goli^ 
Colorado  &  Santa  Fe  Railway  Company,  No. 
22277B,  now  pending  in  said  court,  and  the 
same  being  inspected,  because  it  is  the  opinioo 
of  this  court  that  the  trial  of  said  cause  was 
concluded  upon  the  granting  of  plaintiff's  mo- 
tion for  a  new  trial  by  said  court,  that  the  ex- 
tended term  of  that  court  thereupon  ended,  and 
all  subsequent  orders  made  in  the  case  were 
without  authority  of  law  and  void:  It  is  there- 
fore considered,  adjudged,  and  ordered  that  tbe 
application  be  granted,  and  tiiat  the  writ  of 
mandamus  issue,  commanding  tbe  reoHmdeDt  to 
proceed  to  tlie  Ixial  of  said  cause  No.  2227TB." 

On  September  4,  1918,  the  Chief  Justice  ot 
the  Supreme  Coart  In  vacation,  granted  a 
temporary  writ  of  prohibition,  directing  tbe 
district  Judge  to  desist  from  a  new  trial  of 
the  cause,  whldi  he  had  ordered  in  compli- 
anoe  with  the  Jndgment  of  the  Court  of  <3r- 
11  Appeals,  until  this  proceeding  could  be 
heard  and  determined  by  tills  court. 

t1-4]  It  will  aid  In  the  correct  determina- 
tion of  the  validity  of  the  order  of  the  trial 
court,  setting  aside  Its  previous  order  for  a 
new  trial,  to  bear  In  mind  tbe  following  thor- 
oughly established  principles:  First,  that  or- 
dinarily the  Jurladictton  of  a  court  over  both 
subject-matter  and  parties,  once'  fully  at- 
tached l,n  a  cause,  continues  until  all  issues 
both  of  fact  and  of  law  have  been  finally  de- 
termined. Second,  that  article  1726,  R^v.  St. 
authorizes,  not  the  calling  by  the  district 
Judge  of  a  new,  distinct,  or  independent  term, 
but  merely  the  continuance  of  tbe  same  term, 
so  that  during  the  period  of  extension  under 
the  article  the  court  necessarily  possesses 
the  same  power  as  during  the  original  term. 
15  oil  J.  886;  Bank  v.  Withers,  6  Wheat  106, 
6  L.  Eid.  217 ;  Keith  v.  Ala.,  91  Ala.  2.  8  Soutbu 
353,  10  L.  R.  A.  432.  And,  third,  that  it  is 
within  the  power  of  the  court  at  the  same 
term,  to  revise  or  vacate  any  of  its  Judgments, 
decrees,  or  orders.  Including  orders  granting 
new  trials.  Blum  v.  Wettermark,  68  Tex. 
125;  Nowlin  v.  Hughes,  2  WUlaon,  GLy.  Cas. 
Ct.  App.  i  813 ;  Hume  v.  John  B.  Hood  Camp 
Confederate  Veterans  (Civ.  App.)  09  S.  W. 
043:  Watson  v.  Wllliaason,  83  Tex.  Civ. 
App.  269,  76  8.  W.  794;  By.  Co.  v.  Hugea,  45 
Tex.  Glv.  App.  329,  100  S.  W.  1000. 

It  f<^lows  that.  If  the  order  vacating  the 
award  of  tbe  new  trial  was  made  before  the 
end  of  the  extraided  term,  its  validity  Is  be- 
yond question.  The  district  Judge  extended 
the  term  "untU  the  conclusion  of  said  pending 
titei."    !Ae  bonontble  Court  of  (XvU  Appeals 
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determined  that  tbe  "trl«l  of  said  cause  was 
concluded  upon  the  granUng  of  plalntUTs  mo- 
tton  for  a  new  trial,"  and  that  was  on  June 
2.  1917. 

Tbe  language  of  article  1726  has  not  here- 
t<^ore  been  coDstraed  by  this  court;  but  we 
think  tl)at  tbe  words  "conclusion  of  eadx 
pending  trial,"  as  used  lu  said  article,  can- 
not be  properly  given  such  a  restricted  mean-' 
log  as  is  required  to  support  tbe  decision  of 
tbe  Gbnrt  of  Civil  Appeals. 

[(]  Giving  the  word  "trial"  Its  ordinary 
and  accepted  nKaulng  in  law  of  "the  Judicial 
investigation  and  determlnatioM  of  the  Issues 
between  parties"  (Century  Dictionary :  28  A. 
ft  B.  Etea  of  Law,  636),  it  would  Just  as  much 
tDdude  the  action  of  the  court  on  a  motion, 
presented  immediately  after  an  order  had 
been  rendered  granting  a  new  trial,  to  set 
aside  such  <«der,  as  it  would  Include  tbe  ac- 
tion of  the  court  In  granting  a  new  trial. 
The  court  possessed  the  same  control  over 
the  order  as  over  the  final  judgment,  and 
there  Is  no  essential  dUferenoe  in  the  limita- 
tions Imposed  In  each  case,  by  the  expiration 
of  the  term,  on  the  exercise  of  such  control. 
The  duty  of  the  court  to  correct  error  or  in- 
justice In  Its  previous  action  was  the  same, 
whether  the  error  or  injustice  Inhered  in  the 
final  judgment,  or  in  steps  leading  thereto, 
or  in  the  award  of  the  new  trial. 

The  decisions  of  this  court  furnish  no  war- 
rant for  holding  that  the  trial  of  this  case 
was  concluded  on  June  2, 1917.  Not  only  did 
tbe  presiding  judge  consent  to  consider  a 
motion  for  rehearing  Immediately  after  an- 
nouncing tbe  award  of  the  new  trial,  and  not 
only  was  the  motion  for  rdiearing  forthwith 
and  on  the  same  day  filed,  but  the  record 
shows  that  no  final  Judgment  on  the  verdict 
was  entered  untU  tiie  5tb  day  of  October, 
1917.  Had  it  not  been  decided.  It  would  seem 
dear  that  the  district  court  could  not  Intend 
to  close  An  extension  of  a  term  ordered  for 
the  express  purxwse  of  making  "a  full  and 
complete  conclusion"  of  a  pending  trial  be- 
fore the  entry  of  final  Judgment  However, 
when  the  question  was  presented  to  this  court 
88  to  whether  a  trial  had  been  concluded  pri- 
or to  tbe  eatrj  nunc  pro  tunc  of  final  judg- 
ment. In  order  to  determine  whether  a  state- 
ment of  facts  had  been  filed  within  the  pre- 
scribed time  after  thj  adjournment  of  the 
term  at  which  the  trial  was  had,  it  was  an- 
swered In  tbe  negative.  The  opinion,  by 
Chief  Justice  Brown,  declares: 

"Plaintiff  in  error  contends  that  the  trial 
court  bad  no  authority,  after  the  adjournment 
of  the  term  at  which  the  trial  was  bad,  to 
make  up  a  statement  of  facts  proved  at  the 
hearing.  Article  1379,  Revised  Statutes,  con- 
tains this  provision:  'After  the  trial  of  any 
cause,  either  party  may  make  out  a  written 
statement  of  the  facts  given  in  evidence  on  the 
trial,  and  submit  the  same  to  the  opposite  par- 
ty, or  his  attorney,  for  inspection,'  etc.  It  is 
also  provide  by  an  act  of  the  Twenty-Bighth 


liegialature  that,  'by  ait  order  entered  during 
the  term,  the  court  may  authorize  a  statement 
of  the  facts  to  be  made  up  in  vacation,  within 
twenty  days  after  the  adjournment  of  the  term.' 
Laws  28th  Leg.  32.  It  is  true  that,  without 
such  order,  no  statement  of  facts  can  be  made 
after  an  adjournment  of  the  term  of  the  court 
at  which  the  trial  is  concluded ;  but  the  phrase, 
'after  the  trial,'  dihoting  the  time  when  tbe 
statemrait  may  be  made,  is  broad  enough  to  em- 
brace the  entry  of  the  judgment  nunc  pro  tunc 
as  a  part  of  the  trial,  justifying  the  court  in 
making  and  certifying  to  the  statement  of  facts 
after  judgment  was  actually  entered.  Hill  v. 
State,  41  Tex.  255;  Sabine  &  E.  T.  Ry.  Co. 
V.  Joachimi,  68  Tex.  454 ;  Jenks  v.  State,  39 
Ind.  1."  Palmo  v.  Slayden  &  Co.,  100  Tex. 
15,  92  S.  W.  7iW. 

The  case  of  Hill  v.  State,  41  Tex.  255,  de- 
cides that — 

"The  trial  may  well  be  held  incomplete  un- 
til all  the  issues  of  law  as  well  as  of  fact  have 
been  determined  and  the  final  judgment  en- 
tered." 

The  Court  of  Appeals  had  asked  the  ques- 
tion: 

"Does  the  trial  embrace  the  final  judgment?" 
And  had  answered :  "We  think  so,  unquestion- 
ably. The  trial  has  not  terminated  untU  the 
final  judgment  has  been  entered  and  the  sen- 
tence pronounced."  Mapes  v.  State,  13  Tex. 
App.  91. 

The  Supreme  Court  of  California  likewise 
Gonduded  that — 

"Until  the  decision  itself  has  been  entered  in 
the  minutes,  or  reduced  to  writing  by  tbe  judge 
and  signed  by  him  and  filed  with  the  derk,  the 
case  has  not  been  tried  to  a  legal  intent"  Hast- 
ings V.  Hastings,  31  Cat.  98. 

[6]  Giving  the  order  on  defendant's  motion 
the  benefit  of  the  presumption  always  In- 
dulged, in  the  absence  of  anything  to  the  con- 
trary, that  it  was  regularly  and  lawfully 
made,  we  would  be  required  to  presume,  if 
necessary  to  uphold  same,  that,  being  dated 
the  same  day  as  the  order  for  the  entry  of 
the  Judgment,  It  was  rendered  prior  thereto. 
Winder  v.  Wlnd«,  86  Neb.  496,  497,  125  N. 
W.  1095 ;  Skinner  v.  Roberts,  92  Ga.  366,  17 
S.  E.  353;  Blorrer  t.  CofCman,  64  Va.  878; 
Ganuuage  t.  Moore,  42  Tex.  170.  And  we 
could  not  say  that,  being  rendered  prior  to 
the  entry  of  final  Judgment,  it  failed  to  ante- 
date the  full  and  complete  conclusion  of  the 
trial.  UntU  the  trial  was  fully  and  complete- 
ly conduded,  the  extension  of  the  term  bad 
not  expired  by  the  unequivocal  terms  of  the 
order. 

[7]  We  ooncinde  that,  on  the  facts  shown 
by  this  record,  the  extension  of  tbe  January, 
1917,  term  had  not  expired  when  the  court, 
on  October  5,  1917,  vacated  the  order  for  a 
new  trial,  and  hence  tbe  final  Judgment  on 
the  verdict  of  the  Jury  is  In  full  force  and  ef- 
fect 

£1]  And  we  have  no  doubt  that  the  defend* 
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ant  Is  entitled  to  enforce  by  mandannu  Iile 
dear  legal  right  to  have  the  reinstated  judg- 
ment respectbd  and  enforced.  It  Is  no  sound 
Objection  to  the  award  of  the  mandamus  that 
the  defendant  might  finally  secure  a  review 
of  an  adverse  Judgment  following  a  retriaL 
by  means  of  appeal  to  the  Ck>urt  of  Civil  Ap- 
peals and  writ  of  error  to  the  Supreme  Court 
For  it  has  been  the  law  of  Texas  since 
Bradley  v.  McCiabb,  Dallam,  507,  that  the 
writ  of  mandamus  "win  not  only  iesne,  In 
cases  where  the  party  having  a  specific  legal 
right  has  no  otner  legal  operative  remedy, 
but,  where  the  other  modes  of  redress  are 
Inadequate  ©r  tedious,  the  writ  will  be 
awarded."  Not  only  would  the  remedy  to 
defendant  of  appeal  and  writ  of  error,  after 
another  trial,  be  manifestly  tedious,  but  such 
remedy  would  also  be  inadequate;  for  it  is 
the  very  essence  of  defendant's  right  that  it  is 
entitled  not  to  have  to-  respond  further  to 
plaintifrs  cause  of  action  than  by  payment 
of  his  judgment.  Justice  Ramsey,  in  speak- 
ing for  the  court  in  Wright  v.  Swayne,  104 
Tex.  444, 140  S.  W.  222,  Ann.  Cas.  1914B,  288, 
said: 

"If  the  court  should  willfully  refuse  to  ex- 
ecute its  own  judgments  acoording  to  their  true 
intent  and  effect,  we  would  have  the  authority 
and  It  would  be  our  duty  to  direct  it  to  proceed 
to  execute  the  judgment  and  sentence  of  the 
law." 

But  it  is  insisted  that  since  artlde  1595, 
Kev.  St.,  confers  on  our  Courts  of  Civil  Ap- 
peals, or  any  judge  thereof,  in  vacation,  origi- 
nal Jurisdiction  to  compel  a  district  judge 
to  proceed  to  trial  in  any  cause,  and  since  in 
the  exercise  of  that  jurisdiction  a  mandamus 
has  been  awarded  by  the  Court  of  Civil 
Appeals  of  the  Fifth  District  commanding 
the  district  judge  to  try  this  caus^  we  are 
bound  by  that  award. 

[I]  Section  3  of  article  5  of  the  Constitu- 
tion authorized  the  Legislature  to  "confer 
original  jurisdiction  on  the  Supreme  Court, 
to  issue  writs  of  quo  warranto  and  manda- 
mus In  such  cases  as  may  be  specified,  except 
as  against  the  Governor  of  the  state."  Un- 
der that  authority  the  Legislature  has  con- 
ferred on  this  court  original  jurisdiction  to 
issue  writs  of  mandamus,  "agreeable  to  the 
principles  of  law,  regulating  such  writs 
against  any  district  judge  or  Court  of  Civil 
Appeals  or  judge  of  the  Court  of  Civil  Ap- 
peals, or  officer  of  the  state  government,  ex- 
cept the  Governor  of  the  state."  Vernon's 
Ann.  Olv.  St.  Snpp.  1818,  art  1526,  Rev.  St 

It  is  inconceivable,  in  view  of  the  express 
lengnage  of  this  article  and  the  respective 
Jurisdictions  of  the  Supreme  Conrt  and  of 
the  Courts  of  Civil  Appeals,  that  it  was  ever 
Intended  by  the  Legislature  that  this  court 
should  be  precluded  from  granting  full  relief 
to  one  whom  it  found  entltied  to  the  writ  of 
mandamus,  under  the  law  governing  that 


wilt,  by  reason  of  «  contrary  opialon  of  the 
Court  of  OMl  Appeals.  While  the  acts  of 
tiiose  courts,  under  the  anthortty  conferred 
by  article  1696  are  enUtied  to,  and  wiU  al- 
ways receive,  onr  utmost  consldMation,  they 
cannot  control  the  exercise  of  this  court's 
original  jurisdiction ;  and,  of  course,  when  a 
judgment  is  pnmoanoed  in  the  exercise  of 
that  jurisdiction,  all  writs  necessary  for  Us 
enforcement  may  be  issued.  Pickle  ▼.  Mo 
Call,  88  Tex.  212,  24  S.  W.  265;  Hovey  v. 
Shepherd,  105  Tbx.  287,  147  S.  W.  224. 

It  is  therefore  ordered  that  the  clerk  of  this 
court  issue  the  writ  of  mandanras,  directed 
to  the  reep<»ident  commanding  blm  to  en- 
fbrce  the  final  judgment  heretofore  entered 
on  the  minntes  of  the  district  court  of  Dallas 
county,  Forty-Fonrth  judicial  district  la 
cause  No.  2227TB,  styled  H.  L,  Collier  v. 
Gulf,  Colorado  ft  Santa  Fe  Railway  Company, 
and  to  proceed  no  further  with  a  new  trial 
of  said  cause  so  long  aa  said  Jndgment  re- 
mains unreversed. 


DAUOHBRTZ  et  al.  v.  WILES. 
(No.  14-2590.) 

(Commission  of  Appeals  of  Texas,  Section  A 
Jan.  16.  1919.) 

1.  Tbial      «=»139(1)— DiBEcnoN  or  Vbbdict 

— SUTFICIENCT  or  EJVIDKNCK. 

To  authorize  the  court  to  take  a  question  of 
fact  from  the  jury,  the  evidence  must  be  cl 
such  character  that  there  is  no  room  for  ordi- 
nary minds  to  differ  aa  to  the  oondosions  to  be 
drawn  from  it 

2.  PBINCIPAI.  AI7D  AOERT  •=>23(2)— ESTAB- 
UBKMSNT  or  Rei^tior— CtaCUVSrAKTUi. 
EVIOEKCE. 

Agency  may  be  established  by  drcomstanca 
such  as  the  relation  of  the  parties  and  their 
conduct  with  reference  to  the  subject-matter  of 
the  alleged  contract 

S.  Pbincifai.  Ann  Aokkt  «s>^(3)  —  Evi- 
dence—Acts or  Agent. 
Agency  cannot  be  established  ^7  proof  ot 
the  acts  of  the  agent  unless  it  appears  that  tha 
principal  knew  of,  or  assented  to  tiiem,  but 
where  the  acts  justified  a  reasonable  inferenct 
that  the  principal  had  such  knowledge  and 
would  not  hare  permitted  them  if  unauthorized, 
the  acts  are  competent 

4.  Pbinoifal  and  Agkrt  «a»24  —  Estab- 
usuiiSNT  or  Relation— QuBsnoRB  or  I^w 

AND  Fact. 
It  ia  within  the  province  of  the  court  to  d«- 
tennine  whether  under  an  ascertained  state  of 
facts  an  agency  exists,  but  it  Is  for  the  jurT 
to  determine  the  existence  of  facts  sufficient  to 
constitute  agency. 

Error  to  Court  of  OlTil  Appeals,  Fourth 
Supreme  Judicial  District 
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Constdldated  actiontf  by  J.  H.  Wllos 
agralnst  It.  H.  BvaAford  and  anotUer  and 
against  B.  M.  BaTigberty  aha  another,  re- 
spectively. Judgment  for  plaintiff  was  af- 
firmed by  tbe  Court  of  Civil  Appeals  (156  S. 
W.  1083),  and  defendants  Dangherty  and  an- 
other bring  error.  Reversed  and  remanded, 
as'  recommended  by  Commissloa  of  Appeals. 

O.  M.  Fltabugb  and  P.  U.  S'wmrlugeo,  Mjb 
of  San  Antonio,. for  pUlntiffs  in  firaos. 

W.  U  Scbleediigar  and  F.  H.  .Booth,  both 
of  San  Antonio,  for  defendants  in  enor. 

STRONG,  X  The  plaintiff.  Wiles,  inatttat- 
ed  two  salts,  one  b^ng  against  Ix  H.  Brad- 
ford and  Patrick  Henry  on  two  notes  pay- 
able to  Wiles,  aggregating  the  sum  of  $1,275, 
and  the  other  being  against  plaintiffs  in  er- 
ror, Daugberty  and  Hancock,  on  two  notes 
executed  by  them,  payable  to  L.  H.  Bradford 
and  Patrick  Henry,  and  being  otherwise  con- 
ditioned as  tbe  notes  Involved  In  the  other 
suit,  it  being  alleged  by  Wiles  tiOat  they  were 
delivered  to  him  by  Bradfgrd  and  Henry 
as. collateral  to  secure  the  payment  of  their 
notes.    Tbe  suits  were  consolidated. 

Bradford  and  Hwiry  answered  by  general 
demurrer  and  gmieral  denial,  and  Henry  add- 
ed by  way  of  special  answer  that  all  four  of 
tbe  notes  sued  upon  were  executed  at  the 
same  time  and  for  the  same  ctmslderetlon; 
that  tbe  notes  he  signed  were  in  reality  the 
collateral  notes  to  secure  tbe  Dan^nty  and 
Hancodc  notes;  that  the  consideration  for 
all  the  notes  passed  direct  ftom  Wiles  to 
Dangherty,  who  bought  an  interest  whidti 
Wiles  owned  in  the  San  AntMiio  FunituN 
Conopany.  Plaintiffs  In  error,  Daugberty  and 
Hancock,  in  addition  to  the  general  deiiial, 
answered  in  substance  that  the  motes,  executed 
by  them  were  given  as  a  part  of  the  consid- 
eration for  the  pur<d>a8e  by  Daugherty  from 
Wiles  of  a  one-half  interest  in  what  was 
known  as  the  Ban  Antionio  Furniture  Com- 
pany; that  the  Wiles  Interest  in  tbe  business 
bad  been  offered  for  sale  to  Daugherty  by 
Bradford,  all  the  negotiations  for  said  sale 
totine  conducted  throng  Bradford,  or  Brad- 
ford and  Henry  as  the  agents  of  Wiles.  It 
was  farther  alleged  that  In  tbe  negotiations 
leading  up  to  the  sale  Bradford  and  Henry 
made  certain  misrepresentations  concerning 
Bald  business,  which  induced  Daugherty  to 
inirchase  the  Wiles  Interest  In  said  business, 
and  that  the  representations  so  made  were 
untrue,  talae,  and  fraudulent;  thereby  the 
consideration  of  the  notes  had  failed.  Han- 
cock further  answered  that  he  was  only  a 
surety  on  the  notes,  which  fact  ajipeared  on 
tbe  face  of  the  notes  and  was  known  to  all 
parties,  and  that  Wiles  bad  granted  an  ez- 
teii8i<»i  on  tbe  principal  notes  without  the 
lEnowledge  or  consent  of  Hancock,  whose 
notes  were  only  ocAlateral,  and  that  he  was 
tbeoreby  relieved  from  further  liability. 

The  case  was  submitted  to  the  Jury  on  qie- 


dal  IsBuee,  ineltidlBg  tlie  ltoa»  ul  agency  as 
male  br  the  pleoAlnga.  nie-Jvtry  bdng  un- 
■TMe  to  agree  upon  ttiis  l«ue.  the  eOort  per- 
emptorily lastmcted  them  to  find  that  nei- 
ther Bradford  noi  Hwry  was  the  agent  of 
Wiles  in  the  sole  to  Dau^wrty,  and  with- 
di^w  from  their  omriOeratlon  all  questioBs 
bearing  upen  the  issue  of  fraud,  misrepre- 
sentatians,  and  fitllnre  of  consideration.  Up- 
on the  answers,  of  tba  }ury  t0>the  other  is- 
sues submitted'  the  eourt  rmdeied  Judgment 
against  idaintlffs  in  awoB,  which  was  af- 
firmed by  the  Oooit  of  CivU  Apfteala  156  S. 
W.  1089. 

The  main  question  for  determination  is 
whether  or- not  the  trial  oontt  erred  in  wtth- 
drawing  the  issoexof  agoicy  from  the  Jury. 
'  (1,  2}  In  otder  to  anthorlse  the  court  to 
take  a  qnestlon  of  fact  from  the  jury,  the 
evidenoe  most  be  of  such  cliaracter  that  there 
is  no  room  for  ordinary  minds  to  differ  as 
to  the  conclraion  to  be  drawn  tram  It  In- 
surance Go.  V.'  Kemendo,  94  THcas,  3S7,  61 
S.  W.  1102.  Sleasuted  by  this  rule,  we  ore 
of  opinion,  after  a  careful  examination  at 
the  reoordi,  that  there  is  evidoice  suppertiBg 
the  theory  of  plaloUffs  in  error  that  Brad- 
font  was  the  agent  of  Wiles  in  the  sale  of  bis 
iat««Bt  in-  the  furniture  business  to  Daugh- 
erty. It  is  w^l  settled  that  agency  may  be 
estabUsbed  by  draumstaooes,  such  as  tbe  r»- 
latton  of  tbe  parties  and  their  conduct  wifli 
reference  to  the  subject-matter  of  the  alleged 
coA tract  Without  undertaking  to  set  out  in 
detail  the  evidenoe  touching  this  issue,  it  is 
dlsdoeed  by  the  record  that  at  tbe  time  of  the 
negotiations  Wiles,  Bradford,  and  Henry 
were  partners.  Bradford  and  Henry  lived  in 
San  Antonio,  Tex.,  and  had  complete  control 
of  the  partnership  business.  Bradford  was 
general  manager,  and  was  recognized  by 
Wiles  as  his  agent  In  all  things  connected 
with  the  business.  Neither  Daugberty  nor 
Hancock  personally  knew  Wiles.  Prior  to 
tbe  beginning  of  the  negotiations  of  the  pur- 
chase of  the  Wiles'  Interest  of  Daugherty 
Bradford  requested  and  received  permission 
from  Wiles  to  sell  Wiles'  interest  In  the  busi- 
ness to  some  person  satisfactory  to  blm, 
Bradford.  After  receiving  this  permission, 
Bradford  offered  to  sell  the  Wiles'  interest  to 
Daugherty,  and  communicated  to  Wiles  the 
Information  that  he  had  found  a  prospective 
purchaser  in  the  person  of  Daugherty,  who 
would  pay  $1,000  cash  and  execute  notes  due 
In  one  and  two  years  for  $1,275,  with  Han- 
cock as  surety.  Wiles  answered  this  com- 
munication, agreeing  to.  the  sale,  provided 
Bradford  and  Henry  would  indorse  the  notes, 
hereafter  a  deal  was  dosed  by  which 
Daugherty  acquired  the  Wiles'  interest  on 
the  terms  stated. 

[3,  4]  True,  both  Wiles  and  Bradford  deny 
Bradford's  agency  In  the  transaction,  but 
this  Is  not  conclusive.  In  many  cases,  agen- 
cy arises,  not  from  the  use  of  express  Ian- 
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gnage,  nor  from  the  existence  of  a  well-flefin- 
ed  relation,  Irat  from  the  general  conduct  of 
the  parties.  If  relations  exist  which  oonstl- 
tnte  an  agency,  the  agency  exists,  whether 
the  parties  so  anderstand  It  or  not.  As  a 
gmeral  mle,  agency  cannot  be  established  by 
proof  of  the  acts  of  the  alleged  agent.  In  the 
absence  of  evidence  to  show  the  principal's 
knowledge  of  such  acts  or  his  assent  to  them, 
bnt  where  the  acts  are  of  sudi  character  as 
to .  justify  a  reasonable  Inference  that  the 
principal  had  knowledge  Of  them,  and  woold 
not  have  permitted  them,  If  nnanthorixed, 
the  acts  themselves  are-  competent  to  show 
agency.  It  Is  wMiln  the  province  of  the 
court  to  determine  whether  under  an  ascer- 
tained state  of  facts  an  agency  exists,  bnt  It 
to  for  the  Jury  to  determine  the  existence  of 
facts  Buffldent  to  constltnte  agmcy.  Brad- 
street  V.  Gill,  72  Tex.  115,  »  8.  W.  763,  2  h. 
R.  A.  406,  13  Am.  St.  Rep.  768.  There  Is  evi- 
dence In  the  record  that  Bradford  made 
fraudulent  representations  to  Dangherty  in 
the  sale,  which  were  relied  upon  by  Dangh- 
erty; and  we'  think  this  Issue,  together  with 
the  Issue  of  Bradford's  agency,  should  have 
been  submitted  to  the  Jury. 

It  is  unnecessary  to  determine  whether  or 
not  Hancock  was  released,  by  the  extoislon 
of  the  time  of  paymoit  of  the  Bradford  and 
Henry  notes,  without  his  consent,  as  this  Is- 
sue will  probably  be  more  folly  developed  up- 
on another  trlaL 

We  are  of  opinion  that  the  judgment  <tf  the 
Coart  of  Civil  Appeals  and  that  of  the  trial 
court  should  be  reversed,  and  the  cause  re- 
manded for  another  trial. 

PHILLIPS,  O.  J.  The  Judgment  recom- 
mended by  the  Commission  of  Appeals  Is 
adopted,  and  will  be  entered  as  the  judgment 
of  the  Supreme  Court.  The  case  Is  correctly 
remanded  upon  the  ground  stated  by  the 
Commission  In  Its  opinion. 


CHICAGO,  R.  L  &  G.  BY.  CO.  t.  WORD. 

(No.  22-2640.) 

(Commlanon  of  Appeals  of  Texas^  Section  B. 
Jan.  15,  1919.) 

1.  Dahaoes  ^=3112'-Mi:asube— Destbdction 
OF  Gbass. 

In  action  for  the  negligent  burning  of  grass 
in  a  pasture,  a  charge,  permitting  recovery  for 
the  cost  of  feed  and  expenses  of  caring  for  cat- 
tle, does  not  furnish  a  certain  rule  of  damages, 
but  the  correct  rule  is  to  permit  recovery  for  the 
value  of  the  grass  at  the  date  of  its  destruc- 
tion. 

2.  DauaOEB    €=9112— MeabUBS— DKOTBUOTIOIf 

OF  Gbass. 
The  market  value  of  grass  for  the  pnrpose 
for  which  it  was  used  is  the  measure  of  dam- 


ages for. Its  nagUgant  boning,  but  if  there  was 
no  market  valoe,  then  recovery  sboidd  be  for 
the  reasonable  value  of  the  grass  for  the  pat- 
pose  for  which  it  was  being  osed  or  for  which 
intended. 

3.  EviDBHCB  «B3ll3(U)— MABKxr  Value  or 
Qbass— Rbntai,  vob  Pastube. 

The  rent  paid,  by  plaintiff  for  pasture  coiild 
not  determine  the  market  value  of  grass  de- 
stroyed by  fire,  but,  if  there  was  no  market 
value,  tiie  rent  might  be  a  circumstance  to  be 
considered  in  arriving  at  tiie  value  of  the  gra^s 
for  the  pnrpoea  for  which  it  was  intended. 

4.  Appbai.  ano  Ebbob  «es>1064{1)— £3bboneous 
lN«rBi7crn:oic— Bbvbbuble  Bbbob. 

In  an  action  for  negUgent  burning  of  grass 
in  a- pasture,  erronaously  instnicting  tliat  plain- 
tiff was'  entitled  to  recover  the  coat  of  feed 
for  his  cattle  and  the  expense  necessary  in  feed- 
ing them  was  reversible  error. 

Error  to  Court  of  Civil  Appeals  of  Seventh 
Supreme  Judicial  District 

Action  by  G.  T.  Word  against  the  Chicago, 
Rock  Island  &  Gulf  ^llway  Company. 
Judgment  for  plaintiff  was  affirmed  by  Couit 
of  Civil  Appeals  (198  S.  W.  661),  and  defend- 
ant brings  error.  Reversed  and  remanded 
for  new  trlaL 

N.  H.  T .a Salter,  of  Ft  Worth,  amf  Gustavus 
Se  Jackson,  of  Amarlllo,  for  plaintiff  in  error. 

W.  Boyce,  of  AmorUIo,  for  defendant  in 
error. 

SADIiBR,  J.  a%e  plaintifls  in  error  call 
In  question  the  correctness  of  the  holding  of 
the  hwiorable  Ocyirt  of  C^vll  Appeals  in  ap- 
proving the  measure  of  damages  as  submitted 
in  the  charge  of  the  court  Word  obtained 
Judgment  in  the  district  court  against  the  Chi- 
cago, Rock  Island  it.  Gulf  Railway  Company 
for  the  sum  of  1818,  as  damages  resulting 
from  the  burning  of  grass  <m  the  22d  day  of 
February,  1009,  In  the  pasture  leased  by  him. 
In  addition  to  tiie  other  all^atioDs  in  the 
petition,  it  was  all^;ed  that  this  particular 
pasture  had  been  held  In  reserve  for  vrlnter 
pasturage,  and  that  600  head  of  cattle  were 
placed  there  a  short  time  prior  to  the  Bre. 
It  was  charged  that  the  grass  was  sufficient 
to  carry  the  cattle  through  thd  winter  with- 
out feed,  and  that  on  accormt  of  Its  destruc- 
tion It  became  necessary  to  purdiase  cotton 
seed  cake  and  to  Incnr  expenses  In  feeding 
and  caring  for  the  cattle. 

On  the  measure  of  damages,  the  court 
charged  the  jury  as  follows: 

"If,  under  the  foregoing  instructions,  you  find 
for  Uie  plaintiff,  and  you  further  find  tliat  as 
a  proximate  result  of  the  burning  of  the  grass 
in  plaintifF's  pasture,  it  became  and  was  rea- 
sonably necessary  for  him  to  furnish  feed,  and 
that  he  did  furnish  feed  to  the  cattle  owned 
by  him  in  said  pasture  in  order  to  avoid  greater 
loss  and  damage  thereto,  and  in  order  to  winter 
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them,  then  yon  will  tfii  for  the  plaintiff  as 
dunaeea  rach  raiti  of  money  ••  yon  beHeve 
from  the  eridence  it  waa  reaaonaUy  neoeaaary 
for  him  to  p«y  for,  and  did  pay  out  for,  feed 
for  add  cattle,  with  the  reeaonaUe  and  nee- 
esaaiy  expenaea  incurred  by  him  in  feeding  and 
caring  for  said  cattle  in  order  to  winter  them, 
together  with  6  per  cent,  interest  thereon  from 
the  22d  day  of  Febmary,  1909." 

Tlie  Conrt  of  CItU  Appeals  (168  S.  W.  661) 
held  that  tills  (diarge  correctly  presented  the 
measure  of  damagee.  It  dted  a  nnmber  of 
authorities  as  sostalnlng  Its  ruliag^.  An  ex- 
amlnatlea  of  Railway  Oo.  ▼.  ItlcKiiiaey,  78 
Tex.  296,  14  S.  W.  648.  22  Am.  St  Bep.  64. 
and  Qua  cases  f<^owlng  In  that  connection 
dted  by  the  conrt,  discloae  that  those  cases 
are  with  reference  to  the  que8tl<»i  at  "prozl- 
mate  cause."  As  we  understand  the  present 
state  of  this  record,  no  question  Is  raised 
with  rtference  to  proximate  cause,  the  sole 
question  being  as  to  the  proper  rale  for  the 
determination  of  the  damage.  The  Goort  of 
CIyU  Appeals  also  refers  in  its  opinion  to 
that  class  of  cases  where  the  duty  devolTes 
upon  one  who  has  suffered  Injury  to  his  prop- 
erty to  exerdae  reasonable  care  to  protect 
from  fnrtber  loss  or  to  mitigate  the  dam- 
age. It  is  believed  that  this  is  not  apropoa 
In  the  case  under  consideration.  The  author- 
ities presented  by  the  Court  of  Civil  Appeals 
relate  to  injury  to  personal  property  or  to 
the  pers<»i,  and  authorize  recovery  for  tb» 
necessary  expenses  Incurred  in  caring  for 
the  damaged  property  or  for  the  person  In- 
jured. In  thla  case  there  is  no  question  of 
expenses  incurred  In  an  effort  to  flgbt  the 
Are  or  to  prevent  It  from  doing  farther  dam- 
age. Plaintiff  seeks  to  recover  for  the  cost 
of  feed  and  expenses  incurred  In  caring  for 
the  cattle  by  reason  of  the  destruction  of  the 
grass.  There  is  no  direct  Injury  alleged  as 
to  the  cattle  themselves,  further  than  the 
dQirlvatlon  of  one  character  of  sustenance 
being  utlllaed»by  plaintiff  In  caring  for  them. 

In  support  of  Its  holding  that  plaintiff  is 
entitled  to  recover  the  money  which  be  was 
required  to  pay  out  In  purchasing  feed  for 
the  cattle  in  order  to  carry  them  throu^ 
the  winter  and  the  expenses  necessary  in 
feeding  them,  the  Court  of  Civil  Appeals 
cites  Buffalo  B.  S.  C.  Co.  v.  Mllby,  63  Tex. 
492,  51  Am.  Rep.  668,  Elnlow  v.  Hawkins,  71 
Kan.  633,  81  Pac.  189,  and  Hoge  v.  Norton,  22 
Kan.  S74.  From  an  examination  of  these 
authorities.  It  Is  believed  that  they  are  not 
applicable  In  tlds  character  of  action.  lu  the 
Mllby  Case,  supra,  the  defendant's  mlscon- 
dact  was  the  effident  cause  producing  the 
damage,  and  arose  out  of  the  breach  of  an 
Inaplled  contract  and  also  willful  tort  In 
that  case,  Qie  damages  were  such  as  ought  to 
have  been  foreseen  as  the  probable  conse- 
quence of  the  breach  of  the  Implied  contract 
and  the  commission  of  the  tort  In  the  En- 
low  Case,  the  suit  was  based  upon  a  willful 
tort,  and  In  that  case,  the  recovery  by  Haw- 


kins was  allowed  on  the  ground  that  Enlow, 
under  the  facts  In  that  ^se,  was'  diarged 
with  knowledge  of  the  consequences  result- 
ing from  the  wiUful  destruction  of  tb#  com 
by  blm.  The  Hoge  Case,  dted  In  support  of 
the  Bnlow  Case,  was  (  suit  ariising  out  oC 
the  willful  tort  In  the  present  case,  plain' 
tiffis'  cause  of  action  arises,  if  at  all,  out  of 
the  negligence  of  the  defendant  and  Its  fail- 
ure to  exerdse  the  degree  of  care  Incumbent 
upon  It  to  prevent  the  escape  of  fire  from  its 
engine.  Plaintiffs'  cause  of  action  here  nei- 
ther arises  out  of  contract  nor  from  willful 
tort  and  the  authorities  relied  upon  by  the 
Conrt  of  Civil  Appeals  are  not  applicable. 

[1,2]  To  sustain  the  rule  announced  by  the 
Court  of  Civil  Appeals  would,  in  our  opinion, 
cause  uncertainty  in  the  determination  of 
recovwable  damages  In  cases  of  this  charac- 
ter. That  rule  is  preferable  which  gives  a 
certain  and  fixed  method  for  meesnrlng  the 
damages  resulting  from  the  destruction  of 
grass  by  negligent  fires.  The  correct  rule.  In 
our  opinion,  is  to  permit  recovery  for  the 
value  of  the  grass  destroyed  at  the  date  of 
its  destruction.  If  there  Is  a  market  value 
for  the  i>roperty,  for  the  purposes  for  which 
it  Is  used,  then  that  should  be  the  measure 
of  recovery.  However,  if  there  is  no  market 
value,  then  the  recovery  should  be  for  the 
reasonable  value  of  the  grass  for  the  pur- 
poses for  whldi  it  is  bdng  used  or  for  which 
Intended.  Any  other  rule  would  result  in  un- 
certainty. Texas  Padflc  Railway  Co.  v. 
Prude,  89  Tex.  Civ.  App.  144,  86  S.  W.  1646, 
Is  in  accord  with  our  conclusion.  In  that 
case,  the  dlred  question  was  presented  to 
the  Court  of  Civil  Appeals  for  the  Fourth 
District,  and,  following  Railway  v.  Wallace, 
74  Tex.  681,  12  S.  W.  227,  and  other  cases 
dted,  it  was  there  announced  that: 

"The  measure  of  damages  for  the  destme- 
tion  of  grass  is  its  reasonable  market  value  at 
the  time  of  Its  destruction.  •  *  •  If  the 
grass  had  no  market  value,  its  value  in  view 
of  the  use  to  which  it  was  to  be  put  would  be 
the  test" 

[3]  Defendant  urges  that  the  rental  price 
paid  by  plaintiff  should  determine  the  mar- 
ket value  of  the  grass  destroyed.  This  posi- 
tion is  not  tenable.  What  plaintiff  paid  per 
acre  as  a  rental  may  or  may  not  have  been 
the  market  value  at  the  time  of  the  rental 
contract.  At  the  time  of  the  fire  the  market 
value  may  have  been  more  or  less  than  the 
rental. 

[4]  If,  at  the  time  of  the  fire,  there  were 
no  market  value  for  the  grass  destroyed,  then 
the  rental  price  might  be  ft  drcumstance  to 
be  considered  along  with  the  other  evidence 
In  arriving  at  the  reasonable  value  of  the 
grass  for  the  purposes  to  whldt  put  or  in- 
tended. 

For  the  error  in  the  court's  charge  on  the 
measure  of  damage,  the  Judgments  of  the 
Court  of  cavil  A^ieals  and  of  the  district 
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coort  Aonld  be  reTersed,  and  the  caoae  re- 
manded for  a  mew  trlaL    | 

PHILLIPS,  O.  J.  The  Jndgment  recom- 
mended by  the  Oommissloii  of  Appeals  la 
adopted  and  will  be  ^tered  as  the  Judgment 
of  the  Supreme  Court.  The  case  la  correctly 
remanded  upon  the  ground  stated  by  the 
Commission  In  Its  opinion. 


WEUSNER  et  al.  r.  MISSOURI.  K.  &  T.  BY. 
CO.  OF  TEXAS.    (No.  33-2679.) 

(Commission  of  Appeals  of  Texas,  Section  B. 
Jan.  15.  lOlB.) 

1.  Apfxai.  aitd  Bbbob  9s»1066— SuBumNa 
Issues  Not  Raswd— Revsbbibuc  Bbkob. 

Giviog  an  erroneous  instruction  on  contribu- 
tory negligence  not  raised  by  the  pleadings  or 
the  evidence  was  reversible  error. 

2.  Tbiai.  «E9l89(l),  140(1)— WkiGHT  or  TEsn- 
MONT— Cbedibiuxt   ow  Witrsbskb— Quxs- 

nOH  FOB  JUBT. 

The  jury  are  the  Judges  of  the  credibility 
of  the  witnesses  and  weight  to  be  given  the  tes- 
timony. 

8.  Affeai.  and  Bbbok  «=»880(2)— ObbdibMcb 
TO  Chabqb— Pbebumftion. 
The  court  on  appeal  must  presume  that  the 
Jury  in  determining  the  facts  and  reachiag  a 
verdict  gave  proper  attention  to  the  charge. 

4.  Appeal  and  £>bbob  «=»1170(1)— Review— 
Pbovince  or  Supbemx  Couit. 

Supreme  Court  Rule  62A  (149  S.  W.  x)  was 
not  intended  to  deprive  the  Supreme  Court  of 
the  power  to  determine  for  itself  whether  any 
erroneous  acti<m  of  the  trial  court  was  of  such 
diaracter  as  amounted  "to  such  a  denial  of  the 
rights  of  the  plaintifib  as  was  reasonably  calcu- 
lated to  cause  and  probably  did  cause  the  rendi- 
tion of  an  improper  judgment" 

6.  Afpeai.  and  Bbbob  (S=>1064C1)  —  Bbbone- 
ouB  iNSTBUcnoN— Pbejddiciai.  Bbbob. 
Where  there  is  a  sharp  conflict  in  the  testi- 
mony as  to  liability,  the  giving  of  a  charge 
which  impoees  upon  plaintiff  a  greater  burden 
than  is  required  by  law  is  calculated  to  preju- 
dice plaintiff  and  cause  the  jury  to  render  an 
improper  verdict. 

Error  to  Court  of  Civil  Appeals  of  Sixth 
Supreme  Judicial  District. 

Action  by  Tom  Weisner  and  others  against 
the  Missouri,  Kansas  &  Texas  Railway  Com- 
pany of  Texas.  Judgment  for  defendant  was 
affirmed  by  the  Court  of  Civil  Appeals  (164 

5.  W.  405),  and  plaintiffs  brUig  error.    Re- 
versed and  remanded  for  new  trial. 

Y.  D.  Harrison  and  Beard  &  Davidson,  all 
of  Marshall,  for  plaintiffs  In  error. 

L.  S.  Schluter,  of  Jefferson,  for  defendant 
in  error. 


MONTGOMERY,  P.  J.  Tbia  salt  was 
brought  by  Tom  Weisner,  the  surviving  hus- 
band, and  the  surviving  children,  of  Roxan- 
na  Weisner,  to  recover  of  the  Missouri, 
Kansas  ft  Texas  Railway  Company  of  Texas 
damages  alleged  to  have  resulted  by  reason 
of  the  death  of  Rdxanna  Weisner.  Plain- 
tiffs allege  that  the  deat))  of  Roxanna  Weis- 
ner was  caused  by  the  negligence  of  the  de- 
fendant company. 

The  opinion  of  the  Court  of  C!iyll  Appeals, 
164  S.  W.  405,  contains  a  full  statement  of 
the  pleadings  and  the  erid^ice. 

It  appears  that  Bo:6uma  Welaaer  was  a 
passenger,  and  it  wa>  alleged  by  the  plain- 
tiffa  that  she  was  negligently  injured  by 
reason  of  a  sudden  and  violent  movement  of 
tlie  train  as  she  was  in  the  act  of  getting 
off  the  train  at  her  destination.  It  is  far- 
ther alleged  that  said  injuries  resnlted  in  her 
death.  There  was  testimony,  which  if  be- 
lieved by  the  Jury,  was  suffldent  to  author- 
Ise  flndinga  that  the  railway  company  was 
negligent  aa  alleged  tn  plaintiflh'  i>etitlon, 
that  such  negligaQce  was  the  cause  of  the 
injury  of  Roxanna  Weisner,  and  that  snch 
InJariCB  resulted  in  her  death.  On  the  oth- 
er hand,  the  testimony  offered  by  Uie  rail- 
way company,  if  accepted,  showed  that  there 
was  no  sudden  movement  of  the  train,  that 
Roxanna  W^sner  was  not  injured  while  a 
passenger,  and  that  her  death  was  the  re- 
sult of  disease. 

It  ia  not  necessary  to  notice  the  pleadings 
farthw  than  to  state  that  the  petition  was 
anffideut  and  that  the  defendant  pleaded 
only  a  general  deniaL 

In  this  state  of  case,  the  court,  after  8tat> 
Ing  the  substance  of  the  pleadings,  Aarged 
the  jury,  among  other  thinge,  as  follows: 

'^The  burden  of  proof  is  upon  the  plaintiffs  to 
show  by  preponderance  of  the  evidence  their 
right  to  recover. 

"In  the  course  of  these  instructions,  the  terms 
'negligenee,'  "very  high  degree  of  care,'  'oidi- 
nary  care,'  'proximate  causa,'  'proximate  result,' 
will  be  made  use  of,  and  they  are  defined  as 
foUows." 

Here  follows  the  usual  definition  of  each 
of  the  terms  referred  to  and  a  correct  state- 
ment of  the  duties  of  a  carrier  to  a  passen- 
ger. Following  this,  the  diarge  of  the  court 
continues: 

"It  ia  the  duty  of  a  petaon  while  a  passenger 
on  the  train  of  a  common  carrier  of  passenger^ 
in  traveling  thereon  or  alighting  therefrom,  to 
exercise  that  degree  of  care  that  a  very  cautious 
and  prudent  person  would  exercise. 

"You  are  instructed  that  the  defendant  rail- 
way company  was  not  an  insnrer  of  the  safety 
of  plaintiff's  wife  while  a  passenger  on  its  train, 
and  it  was  her  duty  while  travding  on  tli« 
train,  or  in  alighting  therefrom,  to  uae  that  de- 
gree of  care  to  avmd  injury  to  herself  that  a 
very  cautious  and  prudent  peraon  would  exei^ 
else  under  the  same  cdrcumstancea,  and  that  a 
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failure  to  vm  Bti«h  earn  would  b«  nefligeneB  on 
her  itart  aad,  It  8a«h  negUgsnoe  vn  ker  p«rt,'  if 
any,  eMfled  or  eouUlUrtod  to  cava  any  ii4M9> 
she  may  bav*  laoeitadi  if  aar,  thes  phdatUt 
cannot  kcovw." 

AM*t  the  above  charge,  the  court,  by  & 
proper  charge,  defines  the  duties  of  the  rail- 
way company  to,  a  passaoger  and  applies  the 
same  to  tbo  facta  of  the  case^  telling,  thei 
jury  in  effect  that  U  thexailway  compajoy 
failed  to  nae  that  high  degree  of  cane  re- 
quired of  It,  and  if ,  as  a  reaolt  of  such  a 
failure,  the  plaintiff's  wife  waB  injured,  tlien 
judgment  should  be  for  the  plaintiff. 

The  Court  of  Civil  Appeals  very  properly! 
held  that  the  charge  above  <iuoted,  (Wining 
tbe  duties  of  a  passenger,  was  improper  and 
ought  not  to  have  been  given  in  this,  case, 
because  it  required  of  the  passenger  a  high- 
er degree  of  care  than  is  authorized  by  law, 
and  further  held  there  was  neither  pleading 
nor  evidence  raising  the  issue  in  this  case. 

Kotwithstandlng  this  holding  by  the  Court 
of  Civil  Appeals,  the  court  affirmed  the  Judg- 
ment of  the  lower  court,  denying  the  plain- 
tiff any  recovery  on  the  ground  that  the 
giving  of  said  charge  was  harmless  error. 

[1]  The  only  question  which  we  have  for 
determination  is  whether  the  giving  of  the 
charge  referred  to,  under  the  facts  of  this 
case,  is  such  error  as  requires  a  reversal  of 
the  judgment 

The  plalnturs  evidence,  U  true,  made  a 
case  against  the  railway  company,  which 
would  authorize  a  finding  of  negligence,  that 
plaintlfTs  wife  was  injured-  by  reason  of 
such  negligence,  and  that  sudi  Injury  re- 
sulted in  her  death.  On  the  other  hand,  the 
testimony  of  the  witnesses  for  the  rallvray 
company.  If  given  credence,  precluded  any 
recovery,  because  the  testimony  showed  that 
the  railroad  company  was  not  guilty  of  any 
negligence,  that  Roxanna  Weisoer  was  not 
Injured  while  a  passenger,  and  that  her 
death  was  due  to  disease. 

[2,  3]  This  was  a  Jury  trial,  and,  under 
tlie  law,  the  jury  were  the  judges  of  the 
credibility  of  the  witnesses  and  the  weight 
to  be  given  the  testimony.  The  jury  are  re- 
quired, both  by  their  oath  and  the  charge 
of  the  court,  to  accept  the  law  as  given  In 
charge  by  the  court  and  be  governed  thereby. 
Theoretically  at  least,  they  are  governed  and 
controlled  by  the  instructions  given.  We 
must  therefore  presume  that  in  this  case, 
as  In  all  others,  the  Jury,  in  determining  the 
facts  and  reaching  a  verdict,  gave  proper 
attention  to  the  chat^e. 

The  charge  of  the  court  in  this  case  told 
the  jury  that  the  burden  of  proof  was  on 
the  plaintiffs  to  make  out  their  case  by  a 
preponderance  of  the  evidence.  They  were 
tben  told  that  the  railway  company  was  not 
an  insurer  of  the  safety  of  plaintlfTs  wife 
while  a  passenger,  and  that  it  was  her  duty 
to  use  a  very  Iil|^  degree  of  care  to  avoid 


injury,  and  that  a  fartlare  to  djO  jk».  vfnld  be 
negUgeluie;  which, would  preclude  a  rfcorery 
by  the  plaintiflL 

We  thiak,  t^ing  the  charge  as  a  whole, 
that  ttie  effett  of  the  ctaavge  was,  and  that 
the  Jury  in  an  .probability. uadwstood  it,  to 
place  the  burden  of  proof  upon  .the  plaior 
tifrs,not  oBly-to  sbownegUgeaceoB  the  part 
of  tlie  .railnmy  .company,  .-but  -to  show  that 
the  plalntiffa  wife  was  h»  the  exercise  of 
that  high  degree,  of  care  foi;  her  own  safety 
whicji  a  very  iptndent  person  wiould  exercise 
under  the  same  elrcumstancee.  It  may  be 
that  the  joiy  based  its  verdAct  for  the,  de- 
fendant npon  the  failure. upon: the  pert  of 
the  plainliCCs  to.  prove  that  Roxanna  Wels- 
ner  exercised  the  proper  degree  of  care  for 
her  own  safety.  There  being  no  pleading 
raising  tlie  isaue  of  contributory  negUgeoce, 
such  issue  shoulid  not  have  been  referred  to 
la  the  court's  charge.  There  being  no  evi- 
dence upon  tlie  issue,  the  charge  was  also 
objectionable  and  probably  prejudicial,  in 
that  the  Jury  may  have,  from  the  giving  of 
the  charge,  inferred  that  In  the  opinion  of 
the  court  there  was  evidence  of  negligence 
on  the  part  of  the  passenger. 

We  think  that  the  error  of  the  oonrt,  here 
shown.  Should  not  be  held  harmless,  as  in 
order  to  do  so  we  must  assume  either  that 
the  jury  did  not  believe  the  testimony  of 
the  plalntifTs  witnesses  or  ignored  the  charge 
of  the  court.  We  prefer  to  assume  that  the 
jurors,  in  reaching  a  verdict,  were  governed 
by  the  instructions  given.  We  think  that  tl>e 
giving  of  the  charge  above  indicated  was 
such  error  as  requires  a  reversal  of  the 
Judgment. 

In  passing  upon  this  question,  we  haVe  not 
failed  to  bear  in  mind  Rule  62A  (149  S.  W. 
X)  prescribed  by  the  Supreme  Court  for  the 
government  of  the  Courts  of  ClvU  Appeals. 
Before  the  adoption  of  thiit  rule,  it  was 
always  held  in  tide  state  that  the  giving  of 
a  charge  npon  an  issue  not  raised  by  the 
evidraice  was  reversible  error  unless  It  dear- 
ly appeared  that  the  Jury  were  not  misled 
thereby.  T.  &  P.  Ry.  Co.  ▼.  McCoy,  90  Tex. 
264,  38  S.  W.  86. 

Rule  62 A  provides: 

"That  no  judgment  shall  be  reversed  upon  ap- 
peal and  a  new  trial  ordered  on  the  ground  that 
the  trial  court  had  committed  an  error  of  law 
in  the  course  of  the  trial,  unless  the  appellate 
court  ahall  be  of  the  opinion  that  the  error  com- 
plained of  amounted  to  such  a  denial  of  the 
rights  of  the  appellant  as  was  reasonably  cal- 
culated to  cause  and  probably  did  cause  the  ren- 
dition of  an  improper  judgment" 

[4]  We  do  not  think  this  rule  was  intend- 
ed to  deprive  the  Supreme  Court  of  the  pow- 
er to  determine  for  itself  whether  any  erro- 
neous action  of  the  trial  court  was  of  audi 
character  as  amounted  "to  such  a  denial  of 
the  rights  of  the  plaintiffs  as  was  reasonably 
calculated  to  canse  and  probably  did  cause 
the  rendition  of  an  improper  Judgment" 
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[1]  In  a  Jury  caae  where  there  to  a  diai^ 
conflict  In  the  testlinony,  as  to  lUblUty,  the 
giving  of  a  charge  which  Imposes  upon  t]>e 
plaintiff  a  greater  burden  tlian  Is  required 
by  law  la  calculated  to  prejudice  the  plain- 
tfffe  and  caoaa  the  jury  to  render  an  im- 
proper verdict.  It  Is  never  possible  In  sncfa 
caae  for  any  appellate  court,  where  the  case 
Is  submitted  under  a  general  charge,  to  say 
upon  what  ground  the  jury  acted. 

In  conclusion,  our  opinion  is  that  the  er- 
ror in  this  case  was  of  such  a  nature  as 
requires  that  the  judgment  shall  be  reversed, 
and  we  recommend  that  the  judgment  of  the 
district  court  and  the  Ck>nrt  of  Civil  Ap- 
peals be  reversed  and  thla  case  remanded 
fbr  a  new  trial. 

PHILLIPS.  C.  J.  The  judgment  recom- 
mended by  the  Commission  of  Appeals  is 
adopted  and  will  be  entered' as  the  judgment 
of  the  Supreme  Court.  The  case  Is  correctly 
remanded  upon  the  ground  stated  by  the 
Commission  in  Its  opinion. 


RAU>T  et  al.  v.  D.  SULLIVAN  &  CO.  et  al. 
(No.  16-2599.) 

(Commission  of  Appeals  of  Texas,  Section  B. 
Jan.  15,  1919.) 

1.  Advxbsb   Possession   «=>81  —  Trn.K  or 
Obantob. 

Wliere  the  one-time  owner  had  by  prior  con- 
veyance parted  with  whatever  title  he  had  to 
the  Idnd,  the  claims  of  a  subsequent  grantee  to 
title  by  virtue  of  the  three-year  statute  of  limi- 
tations cannot  be  sustained. 

2.  BANKBtrpTCT  4=3488  —   Effbot  or  Dis- 

CRAROE. 

Title  of  a  bankrupt  to  land,  though  not 
scheduled  as  an  asset,  passes  to  his  trustee,  and, 
notwithstanding  the  bankrupt's  discharge,  he 
cannot  recover  the  same ;  no  facts  being  shown 
revesting  title  in  him. 

8.  linciTATioir  or  Actions  4=s>118(2)— Intbb- 

RUPTION  OF  TnCB— FlUKQ  SCIT. 

Merely  filing  suit  did  not  arrest  the  .run- 
ning of  the  statute,  where  the  suit  was  prac- 
tically abandoned  by  failure  to  prosecute. 

4.  LmrrATioN  or  Aotionb  «=»  197(2)  —  Run- 
ning or  Statxttb — Fraudulent  Oonciai.- 

ICBNT. 

Evidence  held  Insufficient  to  show  such  a 
fraudulent  concealment  by  the  grantee  of  land 
who  bad  not  recorded  bis  conveyance  as  to  pre- 
vent the  running  of  limitations  in  his  favor  as 
against  one  holding  a  vendor's  Uen  note  executed 
by  a  prior  grantee. 

5.  LnoTATioN  or  AonoHs  «=»196(6)— Bdn- 

NINQ  or  STATUTB— BUBDBN  OF  PBOOF. 

Where  the  holder  of  a  vendor's  lien  note 
claimed  that  the  fraudulent  concealment  by  the 


grantee  of  the  land  of  the  fact  ot  Us  ownership 
stopped  the  ranalng  of  limitations  in  his  favor, 
the  bidder  of  the  note  baa  the  burden  of  ritowhig 
the  (taodnleat  ooaccalmeat,  hia  ignoranoe  of  tke 
facta,  and  that  he  could  not  by  reaaonable  dili- 
gence have  discovered  the  fraud. 

'6.  Apfeax.  and  BSbbob  «b>1177(7>— Rbvkw- 
Reicand. 
In  an  action  involving  title  to  land  and  th* 
foreclosure  of  vendor's  Ilea  notes,  where  evidencr 
waa  insufflcient  to  support  a  recovery,  bat  on 
aaother  trial  additional  evidAice  might  be  of- 
fered, fceU,  that  Judcmeat  would  be  reversed 
and  cause  remanded. 

Brror  to  Court  of  Civil  Appeals  of  Fourth 
Supreme  Judicial  District 

Action  by  T>.  Sullivan  &  Co.  and  others 
against  Carrie  Coleman,  consolidated  with  an 
action  by  D.  M.  Poor  against  Helen  Baley 
and  others.  A  judgment  In  favor  of  D.  M. 
Poor  against  Helen  Raley  and  another,  and 
In  favor  of  D.  Sullivan  &  Co.,  was  affiimed 
by  the  Court  of  Civil  Appeals  (XSd  S.  W.  99). 
and  Helen  Baley  and  others  bring  error.  Re- 
versed and  remanded. 

On  May  26,  1S92,  M.  H.  Poor  was  the  own- 
er of  lot  Mo.  1  In  Mission  Ridge,  in  Bexar 
county,  Tex.,  having  a  regular  chain  of  title 
ttom  the  sovereignty  of  the  soIL 

On  that  date,  M.  H.  Poor  conveyed  this 
land  to  R.  W.  Coleman,  redtlng  a  cash  con- 
sideration of  9600  and  a  note  for  $650  due 
two  years  after  date,  and  a  vendor's  Uen  was 
retained  In  the  deed  to  secure  payment  of  the 
note. 

On  May  27, 1892,  M.  EL  Poor  indorsed  and 
delivered  the  note  above  described  to  D.  M.  ; 
Poor.     On  April  29,  1893,  Carrie  Coleman.  I 
surviving  wife  of  R.  W.  (Coleman  and  bis  sole 
heir,  conveyed  the  land  referred  to  to  D.  M.  j 
Poor.    The  deed  redtlng  a  cash  considers  Uou  ' 
of  $600  and  the  assumption  by  the  vendee  of 
the  note  given  by  R.  W.  Ck>leman  to  M.  B.  I 
Poor,  and  a  vendor's  Uen  was  reserved  in  ' 
the  deed  to  secure  the  payment  of  the  note. 
This  deed,  however,  was  not  filed  for  rec- 
ord until  January  4, 1912. 

On  February  2,  1894.  M.  H.  Poor,  by  war^ 
ranty  deed,  conveyed  to  D.  M.  Poor  the  land 
in  controversy. 

The  evidence  shows  that  the  note  executed 
by  B.  W..  Coleman  was  indorsed  and  deliv- 
ered  by  D.  M.  Poor  to  SulUvan  &  Co.  after 
the  execution  of  tlie  deed  of  Carrie  Cole- 
man to  D.  M.  Poor. 

On  May  24, 1906,  SuUlvan  &  Co.  filed  a  suit 
against  Carrie  Coleman  and  the  unknown 
heirs  of  B.  W.  Coleman,  deceased,  asking  for 
recovery  on  the  vendor's  Uen  note  and  to 
foreclose  the  Uen.  No  citation  was  ever  is- 
sued and  no  stei>8  token  to  prosecute 'this 
suit  until  1912,  when  a  motion  to  consoUdate 
the  suit  with  a  suit  subsequently  brought 
by  D.  M.  Poor  v.  Helen  Baley  was  made,  and 


^9For  otber  easen  met  same  topto  and  BLBT-NUMBBR  la  all  Key-Numbwad  Dtgaau  aad  ladexei 
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the  suits  were  consolidated  by  order  dated 
October  21,  1»12. 

On  November  24,  190^  M.  H.  Poor  convey- 
ed the  lot  In  controversy  to  Helen  Raley, 
and  the  deed  was  filed  for  record  the  same 
day.  On  October  2,  1909,  D.  M.  Poor  filed 
bis  volnntary  application  In  bankruptcy  In 
the  proper  federal  court,  on  October  4,  1909, 
he  was  dnly  adjndged  bankrupt,  and  on  Oc- 
tober 22,  1909,  W.  A.  Hadden  was  appointed 
trustee  of  the  estate.  The  schedules  attached 
to  the  application  show  debts  to  the  amount 
of  more  than  $40,000  and  no  property  except 
that  claimed  and  afterwards  set  apart  as  ex- 
empt. The  lots  in  controversy  were  not 
scheduled  as  assets,  nor  was  ttte  note  execut- 
ed by  Coleman  listed  as  a  debt.  On  Decem- 
ber 18,  1909,  D.  M.  Poor  received  his  dl«- 
<>harge.  There  is  nothing  In  the  record  to 
show  whether  the  estate  In  bankruptcy  was 
ever  finally  closed  and  the  trustee  discharg- 
ed or  not.  On  November  17, 1911,  D.  M.  Poor 
Sled  an  action  of  trespass  to  try  title  against 
Helen  Raley  and  J.  Raley,  seeking  to  recov- 
er the  property  in  controversy.  J.  Raley  was 
afterwards  dismissed  from  the  case.  On 
April  1,  1912,  the  case  of  D.  M.  Snllivan  ft 
Co.  V.  Oarrle  Coleman,  above  referred  to, 
was  consolidated  with  the  case  of  T>.  M.  Poor 
V.  Helen  Raley  et  aL,  and  Snllivan  &  Co. 
by  amended  petition  made  M.  H,  Poor  a 
party  and  sought  a  foreclosure  as  against 
him. 

Carrie  Coleman  Burr,  formerly  Carrie 
Coleman,    joined    by    her    husband 


Bnrr,  Intervened  in  the  consolidated  case. 

The  pleadings  are  verj  voluminous,  but  we 
will  undertake,  as  briefly  as  possible,  to  state 
the  several  contentions  of  the  parties. 

D.  M.  Poor  asserted  title  in  himself  against 
Helen  Raley  and  Carrie  Coleman  Burr  and 
asked  for  Jtidgment  for  the  title  and  posses- 
sion of  the  land.  Carrie  Coleman  Burr 
sought  to  recover  the  title  and  possession  as 
against  both  Helen  Raley  and  D.  M.  Poor. 
Her  claim  was  based  upon  the  theory  that 
she  In  her  deed  to  D.  M.  Poor  had  reserved 
the  superior  title  to  the  land  to  secure  pay- 
ment of  the  note  executed  by  R,  W.  Cole- 
man, and  that,  as  Poor  had  failed  to  pay  the 
note  assumed  by  him,  she  was  entitled  to  re- 
cover the  land.  Sullivan  ft  Co.  asked  a  re- 
covery against  D.  M.  Poor  on  the  vendor's 
Hen  note  alleging  his  assumption  of  the  Same 
and  for  a  foreclosure  against  all  the  other 
parties  to  the  suit.  Helen  Raley  claimed 
title  under  deed  from  M.  H.  Poor,  also  by 
virtue  of  the  three  and  five  years'  statute  of 
limitation,  and  pleaded  the  four  years'  stat- 
ute of  limitation  as  to  the  suit  of  Sullivan 
&  Co.  She  also  claimed  that,  D.  M.  Poor 
having  been  adjudged  a  bankrupt,  whatever 
title  he  had  was  vested  In  the  trustee  in 
bankruptcy,  and  therefore  he  was  not  en- 
titled to  recover.  Sullivan  ft  Co.,  In  reply  to 
D.  M.  Poor,  alleged  that,  by  reason  of  the 
failure  of  Poor  to  list  their  claim  in  his 


bankruptcy  schedule,  his  dlsdiarge  did  not 
affect  their  debt,  and  D.  M.  Poor,  havinf 
pleaded  limitation  against  the  note  in  reply 
thereto,  pleaded  fraudulent  concealment  by 
Poor  of  the  fact  of  his  assumption  of  the 
debt  by  failure  to  record  the  deed  from  Car^ 
rte  Coleman. 

The  case  was  tried  by  the  court,  and  Judg^ 
ment  rendered  in  favor  of  D.  M.  Poor  against 
Helen  Raley  and  Mrs.  Burr  for  the  title  and 
in  favor  of  Sullivan  &  Co.  against  D.  M.  Poor 
for  their  debt  and  a  foreclosure  against  all 
the  defendanta 

Such  other  facts  as  are  essential  wUl  be 
stated  in  the  opinion. 

James  Raley,  Wm.  Aubrey,  and  C.  S.  Robin- 
son, all  of  San  Antonio,  for  plaintiffs  in  er- 
ror. 

Denman,  EVanklln  &  McGown,  of  San  An- 
tonio, for  defendants  in  error. 

IfONTGOMKRY,  P.  J.  (after  staUng  the 
facts  as  above).'  We  will  first  attempt  t» 
settle  the  question  of  title  before  attempting 
to  decide  what,  if  any,  rights  Sullivan  &  Ca 
had  as  owners  of  the  vendor's  lien  note. 

The  title  to  the  property  was  in  M.  H.  Poor 
when  he  sold  the  land  to  R.  W.  Coleman  on 
May  8,  1892,  and  reserved  a  vendor's  lien  to 
secure  the  purchase-money  note.  M.  H.  Poor 
Indorsed  the  note  to  D.  M.  Poor  on  May  27, 
1892,  and  later  by  deed  conveyed  the  land  to 
him  also.  The  Indorsement  and  delivery  of 
the  note  and  deed  by  M.  H.  Poor  divested 
Mm  of  all  title  and  vested  all  his  rights  in 
both  the  debt  and  the  land  in  D.  M.  Poor. 

The  deed  of  Carrie  Coleman,  the  widow 
and  heir  of  R.  W.  Coleman,  to  D.  M.  Poor, 
passed  to  D.  M.  Poor  her  title  to  the  land 
subject  only  to  the  payment  of  the  vendor's 
lien  note.  The  Indorsement  of  the  vendor's 
lien  note  to  Sullivan  &  Co.  gave  them  only 
a  lien  on  the  land. 

The  effect  of  these  transactions  woe  to 
vest  the  title  to  the  land  in  D.  M.  Poor  sub- 
ject only  to  a  Hen  in  favor  of  Sullivan  A 
Co.  to  secure  the  payment  of  the  note.  We 
do  not  think  that  Carrie  Coleman  Burr  was 
in  position  to  recover  the  land  against  D.  M. 
Poor.  At  the  time  she  intervened  she  did  not 
own  the  debt  Looking  at  her  claim  la  the 
most  favorable  U^t,  she,  as  between  herself 
and  D.  M.  Poor,  had  a  superior  title  to  the 
land  for  the  purpose  of  securing  the  payment 
of  the  note.  Had  she  owned  the  note  she 
would  have  been  in  position  to  assert  this 
superior  title  against  D.  M.  Poor ;  buti  not 
having  paid  the  note,  we  think  she  was  not 
entitled  to  recover  the  land  as  against  D.  M. 
Poor  or  the  party  in  possession. 

If,  at  the  time  the  deed  from  Mrs.  Burr  to 
D.  M.  Poor  was  executed,  she  had  taken  his 
note  for  the  purchase  money  secured  by  a 
vendor's  lien,  she  could  have  asserted  her 
superior  title,  provided  she  retained  owner- 
ship of  the  note.    If  she  bad  parted  with  tli» 
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note,  she  woold  hare  had  no  title  upon  which 
she  could  hare  recovered  the  land.  After 
parting  with  the  note,  she  would  have  held 
the  80-caIled  superior  title  merely  as  trustee 
for  the  holder  of  the  note.  Hoy  t.  Clarke,  7S 
Tex.  31,  12  S.  W.  845,  and  Farmers'  Loan  & 
Trust  Co.  V.  Beckley,  93  Tex.  272,  64  S.  W. 
1027.  It  seems  to  us  that  Mr&  Bturr  Is  In  no 
better  iiosltlon  than  she  would  have  been 
In  the  suppositions  case  stated.  Here  she 
reserved  a  vendor's  lien  to  secure  a  note  due 
to  another  person..  The  superior  title  reserv- 
ed by  her  could  be  asserted  only  to  secure  the 
debt  Sp  far  as  we  can  find  upon  examina- 
tion of  the  cases  In  this  state,  the  superior 
tkle  of  a  vendor  can  never  be  asserted  except 
by  one  who  owns  both  the  debt  and  superior 
tltl&  We  are  not  disposed  to  extend  the  ef- 
fect of  the  reservation  of  the  vendor's  lien  In 
favor  of  a  vendor  any  further  than  required 
by  the  decisions  of  the  Supreme  Court  of  this 
state. 

The  cases  cited  by  counsel  for  Mrs.  Burr 
are  all  cases  In  which  the  superior  title  and 
ownership  of  the  debt  were  vested  in  the 
same  person.  What  we  have  said  disposes  of 
Mrs.  Burr's  Intervention. 

[1]  The  facts  stated  show  that  Helen  Ha- 
ley acquired  no  title  by  virtue  of  her  deed 
from'M.  H.  Poor.  Long  before  the  execution 
of  the  deed,  M.  H.  Poor  had  Indorsed  the  note 
given  by  Coleman  to  D.  M.  Poor  and  had  also 
conveyed  the  land  to  D.  M.  Poor.  Helen  Ha- 
ley also  failed  to  establlsb  her  title  either 
under  the  •three  or  fire  year  statute  of  limi- 
tation. As  to  the  five-year  statute  of  limita- 
tion. It  Is  sufficient  to  say  that  the  deed  un- 
der which  she  claimed  title  had  not  been  fil- 
ed for  record  five  years  at  the  time  of  the  in- 
stitution of  the  suit  by  D.  M.  Poor,  and  there- 
fore no  title  was  rested  iS  her  under  that 
statute.  Her  claim  under  the  three-year 
statute  cannot  be  sustained  because  at  the 
time  M.  H.  Poor  conveyed  the  land  to  her 
he  tiad  by  prior  conveyances  parted  with 
vrhatever  title  he  had  to  the  land.  We  will 
not  discuss  this  question.  It  has  been  re- 
peatedly so  held  in  this  state.  See  opinion 
by  Chief  Justice  Phillips  In  Bnmham  r.  Har- 
dy OU  Co.,  106  Tex.  556,  105  S.  W.  113», 
where  this  question  is  fully  discussed. 

[2]  The  foregoing  leads  to  the  conclusion 
that  the  title  to  the  land  was  good  in  D.  Bf. 
Poor  unless  his  title  had  passed  to  his  trus- 
tee In  bankruptcy  and  had  not  been  revested 
in  him. 

D.  M.  Poor  upon  his  own  application  was 
adjudged  a  bankrupt,  and,  although  at  the 
time  he  filed  his  petition  he  owned  the  prop- 
erty in  controversy,  he  failed  to  schedule  the 
same  or  to  disclose  the  fact  of  sudi  owner- 
ship. His  deed  was  not  on  record,  and  he 
gives  no  explanation  of  his  failure  to  sched- 
ule this  property.  He  listed  no  property  ex- 
cept that  claimed  as  exempt,  and  his  petition 
shows  that  he  owed  debts  amounting  to  more 
than  ^40,000.    Be  obtained  his  discharge  oa 


December  18. 1900,  aad  <m  November  17, 1911. 
filed  this  suit  to  recover  the  property  in  con- 
troversy. The  reeord  does  not  show  whether 
the  bankruptcy  proceeding  has  beoi  finally 
closed  and  the  tmstes  dischHrged  or  not 

We  think  that  the  title  of  D.  M.  Poor  by 
operation  of  law  passed  to  and  was  vested  in 
his  trustee  in  bankruptcy  and  that  no  facts 
are  diown  which  have  the  effect  of  revesting 
the  title  in  him.  This  condnslon  is  based 
upon  the  decision  of  the  Supreme  Court  of 
the  United  States  in  the  case  of  First  Na- 
tional Bank  v.  Lasater,  186  U.  S.  115,  25  Supi 
Ct  206,  49  L.  Ed.  408. 

[3-S]  The  only  thing,  left  for  determination 
is  the  rights  of  Sullivan  ft  Co.  As  shown  by 
our  statement  they  had  a  lien  on  the  land  to 
secure  the  note  held  by  them,  nie  note  was 
dated  May  25,  1882,  and  was  due  two  years 
after  date,  and  would  therefore  become  bar- 
red by  limitation  on  May  28,  1898.  On  May 
24,  1898,  they  filed  suit  against  Carrie  Cole- 
man and  the  unknown  heirs  of  B.  W.  Cole- 
man, deceased,  to  recover,  on  the  note  and  for 
a  foreclosure.  No  citation  was  ever  issued 
in  this  case,  and  nothing  whatever  was  done 
in  the  case  except  to  file  the  petition  and  per- 
haps file  an  affidavit  for  Bervic&  When  this 
case  was  consolidated  with  the  case  of  p.  M. 
Poor  and  H^en  Haley,  D.  M.  Poor  pleaded 
the  four-year  statute  of  limitation  as  agaUist 
the  debt  and  lien  of  Sullivan  ft  Co.  Sullivan 
&  Co.  to  avoid  the  statute  alleged  fraudulent 
concealment  by  Poor  of  the  execution  of  the 
deed  to  him  by  Carrie  Coleman  and  of  the 
fact  that  Poor  had  assumed  the  debt 

The  filing  of  the  suit  in  1898  agahist  Mrs. 
Coleman  and  unknown  heirs  of  H.  W.  Cole- 
man under  the  facts  shown  did  not  arrest  the 
running  of  the  statute  of  limitation.  The 
suit  was  practically  abandoned  by  a  failure 
to  prosecute.  Bicker  ▼.  Shoemaker,  81  Tex. 
2%  16  S.  W.  646.  The  facts,  we  think,  are 
not  sufficient  to  show  sudi  frandnloit  con- 
cealment on  the  part  of  D.  li.  Poor  as  to  pre- 
vent the  running  of  the  statute  in  his  favor. 
The  only  fact  shown  was  that  he  failed  to 
record  the  deed  from  Carrie  Coleman  by  the 
terms  of  which  he  assumed  the  debt  There 
was  no  proof  that  Sullivan  ft  Co.  did  not 
know  of  the  assumption  and  no  proof  of  any 
effort  on  the  part  of  Sullivan  &  Oo.  for  a 
period  of  about  14  years  to  collect  the  debt 
by  a  foreclosure  on  the  land.  The  burden 
was  on  Sullivan  ft  Co.  to  show  the  fraudu- 
lent concealment  their  ignorance  of  the 
facts,  and  that  they  could  not  by  reasonable 
diligence  have  sooner  discovered  the  alleg- 
ed fraud.  Ford  v.  dements,  13  Tex.  592; 
Ney  V.  Hothe,  61  Tex.  374.  We  further  are 
of  opinion  that  the  bare  fact  of  the  failure 
of  V.  M.  Poor  to  record  the  deed  eTidendng 
the  assTunption  of  the  debt  without  other  evi- 
dence to  show  a  fraudulent  design  would  not 
be  such  fraud  as  to  prevent  the  running  of 
the  statute  of  Umitatlon.  Poor's  faUure  to 
record  the  deed  did  not  deprive  Sullivan  & 
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Go.  of  tbelr  tight  to  collect  tbeir  debt  from 
tbe  maker  of  tbe  note  oe  firom  bla  eetate  or  to 
foredoae  the  lien.  Even  if  SuUiTaa  &  Co. 
had  known  of  the  assaovtlon,  they  were  not 
botind  to  accept  the  vendor,  Poor,  as  their 
principal  debtor  and  could  have  foreclosed 
their  lien  diareKaxding  the  aaauu^ion. 

The  Tiewa  herein  expressed  necessarily 
lead  to  the  conclusion  that  D.  M.  Poor,  be- 
ing plaintiff  In  the  action  to  try  title  and 
having  failed  to  show  title  la  hlmseU,  was 
not  entitled  to  recover;  that  Carrie  Coleman 
Bnrr  failed  to  show  tui^  authorizing  a  recov- 
ery by  her  of  the  land ;  and  that  Sullivan  & 
Co.  were  net  entitled  to  the  personal  judg- 
ment against  D.  M.  Poor  nor  to  a  foreclosure 
of  the  lien. 

[I]  In  view  of  the  condition  of  this  record, 
and  the  fact  that  additional  evidence  may  be 
offered  on  another  trial,  we  have  concluded 
that  the  ends  of  Jostioe  may  be  best  served 
by  reversing  and  remanding  the  entire  case, 
for  further  proceedings  not  incoDsistent  with 
this  opinion. 

We  therefore  advise  that  the  Judgment  of 
botb  the  dl9trlct  court  and  the  Court  of  Civil 
Appeals  be  reversed,  and  this  cause  be  re- 
manded to  the  district  court  for  a  new  trial, 
and  that  all  costs  of  the  appeal  and  writ  of 
error  proceedings  be  taxed  against  D.  H. 
Poor,  Sullivan  &  Co.,  and  Carrie  Ooleman 

Burr,  and Burr,  her  husband,  In  equal 

portions,  and  that  Helen  Baley  recover  from 
all  the  other  iwrtles  above  named  the  cost 
of  her  appeal. 

PHILUPS,  C.  J.  The  Judgment  recon»- 
mended  by  the  Commission  of  Appeals  is 
adopted  and  will  be  entered  as  the  Judgment 
of  the  Supreme  Court.  The  case  la  correct- 
ly remanded  upon  the  ground  statM  by  the 
Commission  In  Its  opinion. 


THOMPSON  et  aL  v.  HAKMOK 
(No.  2-2544.) 

(CoBuniasum  of  Appeals  of  Texas,  Section  A. 
Jan.  U,  1»19.) 

1.  APPKAL  AWD  BBBOB  «=»7ri(l)— FrNAUTT  OF 
JCDOUERT. 

Where  the  court  overruled  motion  for  con- 
tinoance  to  bring  in  other  parties  aa  sought 
by  cross-bin,  sodi  parties  were  not  before  the 
court,  and  it  was  not  neceasary,  in  order  to 
be  final,  that  the  judgment  diapoae  of  them,  or 
ol  any  cause  of  action  asserted  against  them. 

2.  Appkal  and  Ebbob  «s>79(1)— Firalitt  or 
JtroaicBNT. 

In  action  against  partoerahip  operating 
bank,  cross-bill  ksM  to  se^  no  relief  as  against 
temporary  administrator  of  one  of  partnera,  ao 
that  judgment  waa  final,  although  it  failed  to 
dispose  of  bis  interest. 


3.  PABTRKBaHIP  4=9201— BJETIBIlfO  PaMHXU 

— IjIabiuit — NoTicx  or  Dissoi<ution. 
It  is  incumbent  upon  niembera  of  partner- 
ahip  to  give  doe  notice  of  dissolution,  and  actu- 
al notice  ia  required   to  those  who  have  had 
dealings  with  the  partnership. 

4.  Pabtnkbship  «s9296(3)— Notice  or  Disso- 
LOTION— BuBOEN  or  Faoor. 

Where  it  is  sought  to  hdd  a  retired  member 
liable  by  one  who  has  dealt  with  the  partner- 
ahip  prior  to  its  dissolution,  the  burden  of  proof 
to  establish  due  notice  or  knowledge  is  upon 
such  member. 

5.  Pabtrebship  «=»291— Rxtibino  Pabtnebs 
—Llabilitt— Notice. 

To  Aose  who  had  knowledge  of,  but  no 
dealings  with,  the  partnerahip  prior  to  the  dis- 
solution, actual  notice  thereof  is  not  required; 
a  public  notice  given  in  some  reasonable  man* 
ner  being  deemed  snfflcient. 

9.  PaBTKEBBHIP  «=3290— RXTIBINO  PABmSBB 

—tJABrLiTT— Notice. 
Creditors  becoming  such  subsequent  to  dis- 
solution without  knowledge  of  the  existence  of 
the  partnership  are  entitled  to  no  notice  of  the 
dissolution. 

7.  Pabtnebship  «=»296(3>— Liabilitt  or  Bx- 
TIBINO  Pabtnxbs— BtTBDEir  or  Pboof. 

One  seeking  to  recover  against  a  retiring 
partner  must  establlah  that  he  knew,  at  the  time 
of  the  transaetion,  that  a  partnership  existed, 
of  which  the  one  sought  to  be  held  liable  was  - 
a  member;  that  he  was  in  ignorance  of  any 
dissolution ;  and  that  he  entered  upon  the  trans- 
action or  extended  credit  in  reliance  upon  the 
partnership  as  it  had  theretofore  existed. 

8.  Pabtkbbship  «s»296(3)  —  BsTiBijia  Pabt- 
NXBB— Llabilitt, 

In  the  aiMenoe  of  evidence  that  one  dealing 
with  partnership  did  so  in  reliance  upon  certain 
persons  being  members,  he  could  not  recover 
from  those  persons  who  had  retired  from  the 
partnership. 

0.  Pabzhebship  «=9296(3)  — Bxtibing  Pabt- 
NEBs  —  LiABiuTT  — Evidence  of  GenxbaiL 
Bepotation. 
Knowledge  or  notice  to  creditors  of  part- 
nership and  ignorance  of  its  dissolution  eanndt 
be  established  hj  evidence  of  general  repotatioa 
and  notoriety  in  the  community  as  to  whether 
the  partnenhip  continued  in  exiatenoe. 

Error  to  Court  of  Civil  Appeals  of  Sixth 
Supreme  Judicial  District 

Action  by  M.  H.  Harmon  against  W.  B. 
Thompson  and  others.  To  review  Judgment 
(152  8.  W.  U61)  of  the  Court  of  Civil  Appeals 
afflwnfnp  Judgment  against  all  defendants, 
they  bring  error.  Beformed  and  affirmed,  in 
accordance  with  the  recommendation  of  the 
Commission  of  Appeals. 

S.  li.  Samuels.  Oeo.  Thompson,  and  Theo- 
dore Mack,  all  of  Ft  Worth,  for  plaintiffs  In 
error. 

R.  Ll  (Jarlock  and  W.  P.  McLean,  both  of 
Ft  Worth,  .for  defendant  In  error. 
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SONPIEtiD,  P.  J.  This  actton  was  brought 
by  plaintiff,  M.  H.  Harmon,  against  defend* 
ants,  W.  R.  Thompson  and  X  Z.  Carter  and 
6.  W.  Duke  as  temporary  administrator  of 
the  estate  of  W.  A.  Gre^i,  deceased. 

Plaintiff  alleged  that  on  the  23d  day  of 
December,  1905,  defendants,  Thompson,  Car- 
ter, and  W.  A.  Green  formed  a  partnership 
for  the  operation  of  a  private  bank  under  the 
name  of  Citizens'  Bank  of  Newark,  Tex.,  with 
Thompson  president.  Carter  vice  president, 
and  Green  cashier.  Business  was  actively  be- 
gun in  the  spring  of  1906,  and  continued  un- 
til the  bank  failed  or  suspended  on  the  30th 
day  of  January,  1911.  There  was  never  a 
dissolution  of  the  partnership,  or.  If  any  dis- 
solution In  fact  occurred,  no  notice  thereof 
was  given  those  then  dealing  with  the  bank 
or  to  the  public.  Defendants  continued  to 
bold  thonselves  out  and  permitted  Green  to 
hold  them  out  as  partners.  On  the  date  of 
the  suspension  of  business  by  the  bank  there 
was  owing  to  d^osltors  the  sum  of  $22,008.- 
47.  Of  this  amount  the  sum  of  $2,136  was 
owing  to  plaintiff  individually,  and  the  re- 
mainder had  been  duly  assigned  to  him  by 
the  respective  creditors.  All  the  depositors 
and  creditors  placed  their  money  in  the  keep- 
ing of  th^  bank  believing  that  defendants 
Tbomi>80n  and  Carter,  together  with  W.  A. 
Green,  constituted  the  partnership  owning 
and  conducting  same.  If  there  was  a  disso- 
lution of,  or  any  change  in,  the  partner- 
ship the  creditors  were  in  ignorance  thereof. 
Thompson  and  Carter  were  the  financially 
responsible  members  of  the  partnership. 
Plaintiff  sought  a  recovery  of  the  amount  of 
the  deposits  and  an  additional  sum  of  91,100 
due  by  the  bank  in  a  transaction  pertaining 
to  certain  vendor  Hen  notes  with  H.  B.  Otis ; 
this  claim  having  been  assigned  to  plaintiff. 

Defendants  Thompson  and  Carter,  among 
other  things,  pleaded  under  oath  that  the 
partnership  was  dissolved  In  the  month  of 
October,  1907,  when  Green  became  the  sole 
owner  of  the  business,  since  which  time  they 
bad  no  connection  with  Green  or  with  the 
business  of  the  bank,  which  could  have  been 
known  to  plaintiff  and  to  all  those  under 
whom  he  claimed  by  the  exercise  of  reason- 
able diligence.  They  denied  holding  them- 
selves out  as  partners,  and,  if  so  held  out  by 
Green,  It  was  without  their  knowledge  or. 
consent. 

The  tenth  paragraph  of  the  answer  was  In 
the  nature  of  a  cross-bill  against  the  estate  of 
W.  A.  Green,  deceased,  the  surviving  wife  and 
child  of  Green,  and  any  administrator  of  his 
estate,  seeking  a  recovery  In  the  event  any 
judgment  should  be  rendered  against  these 
defendants.  It  was  alleged  that  no  permanent 
administrator  had  yet  been  appointed,  and 
the  claim  of  the  defendants  was  one  which  a 
temporary  administrator  was  not  competent 
to  approve  or  reject.    Leave  was  asked  to 


make  the  surviving  wtte  and  dilld  of  Grees 
and  such  administrator,  when  appointed,  par- 
ties to  the  Action. 

Duke,  the  temporary  administrator,  fflel 
an  answer  alleging  full  authority  onder  tb« 
appointment  of  the  court  to  represent  the  in- 
terest of  the  estate  of  Green  in  all  matters 
pertaining  to  this  litigation.  Therein  he  de- 
nied the  allegations  in  the  answer  of  defend- 
ants Thomps(m  and  Carter,  seeking  to  bold 
the  estate  of  Qrean  for  the  entire  indebted- 
ness, alleging  that  Thompson  and  Carter 
were  equally  liable  witb  Green  for  all  tbe 
said  indebtedness. 

Before  going  to  trial,  defendants  Tbompsoa 
and  Carter  made  application  for  oontlnuanre 
of  the  case,  in  which  application  they  re- 
counted substantially  tlie  allegations  cod- 
tained  In  their  cross-bill  against  the  estate  of 
Wk  A.  Green  and  sought  a  continuance  Ui 
order  that  tlie  surviving  wife  and  cbJli  of 
Green  and  the  permanent^  administrator, 
when  appointed,  might  be  brought  hefore  tbe 
court,  and  the  issues  raised  in  the  croes-bill 
between  the  said  defendants  and  such  parties 
determined. 

The  trial  court  charged  the  Jury  upon  two 
theories,  that  of  liability  as  partners,  no  dis- 
solution taking  place,  or,  In  the  event  of  ac- 
tual dissolution  liability  based  upon  faUuie 
to  give  notice  thereof  and  of  permitting  them- 
selves to  be  held  out  by  Green  as  itartners. 
The  court  Instructed  the  Jury  to  state  the 
ground  upon  which  liability,  if  any,  was  pred- 
icated. 

The  jury  returned  a  verdict  in  favor  of  the 
plaintiff  against  all  the  defendants  for  the 
amount  of  deposits  owing  by  tbe  bank  in  tbe 
sum  of  $22,006.47  with  interest  and  for  tbe 
principal-  of  the  Otis  notes,  amounting  to  $1.- 
100  witb  interest,  and  10  per  cent,  additional 
as  attorney's  fees. 

The  verdict,  as  stated  therein,  was  found 
under  section  2  of  tb»  court's  charge,  that  is. 
on  liability  the  result  of  failure  to  give  no- 
tice of  dissolution,  and  the  holding  out  of  de- 
fendants as  partners.  Uiwn  this  verdict  judg- 
ment was  entered  against  all  tbe  defendants. 
Defendants  Thompson  and  Carter  appealed. 
and  tbe  Judgment  of  the  district  court  wa.s 
affirmed  by  the  Court  of  Civil  Appeals.  152 
S.  W.  Il61. 

The  evidence  establisbes  that  the  partner- 
shlp  between  defendants,  Thompson  and  Car- 
ter and  W.  A.  Green,  deceased,  was  entered 
into,  as  alleged.  No  notice  of  any  kind  or 
character  was  given  to  those  who  were  deal- 
ing with  the  bank  or  to  the  public  at  large  of 
tbe  dissolution  of  the  partnershiix  The  bank, 
at  the  time  of  its  suspension,  owed  the  vari- 
ous d^jMsitors  the  sum  of  $22,008.47  exclu- 
sive of  the  Otis  notes,  all  of  which  had  beeo 
duly  assigned  to  plaintiff;  of  said  amoont, 
tbe  sum  of  $10,656.76  was  due  persons  who 
were  creditors  of  and  dealing  with  the  bast 
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at  tbe  time  of  tbe  dlHolutkn,  plalntUTa  In- 
diTldnal  tAtdtn  belnf  anKKtc  ttu  number,  and 
the  balance  of  $11^1.71  was  due  the  per- 
sona who  became  depoaitore  and  creditors 
subsequent  to  the  dissolution  of  the  partner- 
ship, nie  transaction  with  reference  to  the 
Otla  notes  took  place  subsequent  to  the  disso- 
lution, and  the  amount  of  same  was  as  found 
by  the  jury* 

[1,  2]  D^endanta  urge  that  the  judgment 
lacks  flnalttjr,  no  disposttlon  bdng  made* 
ther^n  of  the  croas-action  of  defendaats 
Thompson  and  Carter  against  the  administra- 
tor of  the  estate  of  W.  A.  Grera.  6.  W. 
Duke,  as  temporary  administrator  of  said 
estate,  was  made  party  defendant  by  tha 
plaintiff.  Defendants  Thompson  and  Garter, 
by  plea  and  exception,  as  weU  as  in  tli^ 
answer  and  cross-bin,  denied  the  right  of 
Duke,  as  t^porary  administrator,  to  repre- 
sent the  estate  In  ttie  matters  InroWed  and 
tbe  cross-blU  sought  to  implead  tbe  surviving 
wife  and  child  of  Green  and  the  permanent 
administrator  of  the  estate,  when  appointed. 
Prior  to  going  into  trial,  these  defendants 
filed  a  motion  for  continuance  In  order  to 
bring  before  the  court  the  surviving  wife  and 
child  of  Green  and  tbe  permanent  adminis- 
trator of  tbe  estate,  when  appointed.  The 
motion  contained  substantially  the  allega- 
tions of  defendant's  cross-bill  denying  the 
right  of  Duke  as  temporary  administrator  to 
represent  the  estate  in  the  matters  in  litlga- 
don,  thus  necessitating  the  presence  of  tbe 
permanent  administrator  and  the  Burvlvlng 
wife  and  child  of  Green.  The  court  over- 
ruled the  motion.  This  action  of  the  court 
was  tantamount  to  a  refusal  by  tbe  court  to 
allow  the  bringing  In  of  new  parties,  as 
sotigbt  by  the  cross-bill.  Such  parties  so 
Bonght  to  be  brought  In  were  therefore  in  no 
naanner  before  the  court,  and  It  was  not 
necessary  for  the  judgment  to  dispose  of 
them,  or  of  any  cause  of  action  asserted 
against  them.  EUls  v.  Harrison,  52  S.  W. 
581.  We  agree  vrltb  the  conclusion  of  the 
Court  of  GItU  .Appeals  that  tbe  crosa-biU 
sought  no  relief  against  Duke  as  temporary 
admlnlsrtrator  or  against  the  estate  of  Green 
under  temporary  administration.  It  results 
that  in  our  opinion  the  judgment  was  final  in 
its  nature. 

Tbe  verdict  of  the  jury  involved  the  finding 
tbat  tbe  partnership  was  dissolved  in  Octo- 
ber, 1907^  At  that  time  the  bank  had  two 
daasea  of  depositors  represented  berdn,  those 
wiio  bad  dealings  with  the  bank  prior  to  the 
dissolution,  and  those  whose  dealings  began 
subsequent  thereto.  The  rules  of  law  appli- 
cable to  tbe  two  classes  are  essentially  dif- 
ferent. 

(3,  4]  It  is  incumbent  upon  the  members  to 
^ve  due  notice  of  the  dissolution  of  a  partner- 
ship. To  those  who  have  had  dealings  with 
Qie  partnership  actual  notice  is  required.    In 


tba  8b«enee  of  sncb  notice,  or  ot  knowMts 
of  tbe  dissolution,  tlie  liability  of  the  mem- 
bers oontinues  as  to  such  persona  Tudor  t. 
White,  27  Tex.  684;  Davis  v.  Willis,  47  Tex. 
1S4.  Where  a  member  Is  sought  to  be  held 
Uable  tiy  one  who  thus  dealt  with  tlie  partner- 
ship prior  to  its  dissolution,  the  burden  of 
proof  to  establish  notice  or  knowledge  is  upoa 
such  member.    2  Bates,  Partnendiip,  621. 

[I]  To  those  who  liad  knowledge  of,  but  no 
dealings  with,  the  partnership  prior  to  tlie 
dissolution,  actual  notice  is  not  required;  a 
public  notice  glv^i  in  some  reasonable  man- 
ner being  deemed  sufficient  20  R.  Q.  I«.  967. 
Having  l^owled^  of  the  existence  of  the 
partnership,  one  can  of  right  presume  its  con- 
tinuance until  some  public  notice  of  change 
or  dissolution  Is  given.  This  Is  e8i>eclally  true 
whcm  the  business  is  continued  under  the 
same  firm  name. 

[6,7]  Those  having  sulwequent  dealings 
without  knowledge  of  the  existence  of  th^ 
partnership  are  entitled  to  no  notice  of  any 
kind  of  the  dissolution.  A  continuing  relation 
cannot  be  relied  upon  by  one  without  knowl- 
edge that  such  relation  once  existed.  Hence, 
subsequent  creditors  without  such  knowledge 
cannot  fasten  liability  upon  a  retiring  mem- 
ber through  the  mere  failure  to  give  notice  of 
dissolution.  Swlgert  v.  Aspden,  52  Minn.  665, 
54  N.  W.  738.  The  basis  of  such  UabUlty  is 
estoppel.  Having  held  himself  out,  or  per- 
mitted others  to  hold  him  out,  as  a  partner 
whereby  persons  dealing  with  the  partnership 
are  induced  to  believe  him  a  member  thereof, 
and  through  such  belief  to  ertena  credit  to 
the  partnership,  he  cannot  as  to  such  persons 
deny  the  partnership,  although  it  does  not  in 
fact  exist.  This  being  the  sole  ground  of  lia- 
bility, one  seeking  to  recover  against  a  retir- 
ing member  must  establish  that  he  knew  at 
the  time  of  tbe  transaction  that  a  partner- 
ship existed,  of  which  the  one  sought  to  be 
held  liable  was  a  member ;  that  he  believed  it 
still  existed,  l>eing  in  ignorance  of  any  disso- 
lution; and  that  he  entered  upon  the  transac- 
tion or  extended  credit  in  reliance  upon  the 
partnership  as  It  had  tlieretofore  existed. 
Wallis  V.  Wood,  7  S.  W.  852;  Pratt  v.  Page, 
32  Vt.  13  ;  Thompson  v.  Bank,  111  U.  S.  629,  4 
Sup.  Ot.  689,  28  L.  Sd.  507;  22  Am.  ft  Bug. 
Law,  58. 

[I]  The  undisputed  evidence  establishes  that 
no  notice  of  any  kind  was  given  of  the  disso- 
lution of  the  partnership  between  Green  and 
these  defendants.  The  verdict  of  the  Jury 
Imports  tliat  those  depositors  who  bad  dealt 
with  the  bank  prior  to  the  dissolution  were 
without  knowledge  of  such  dissolution.  It 
follows  that,  as  to  his  Individual  d^iosit  and 
the  deposits  assigned  to  blm  by  persons  hav- 
ing so  dealt  with  the  firm,  plaintiff  is  entitled 
to  a  recovery.  Such  deposits  amounted  con- 
cededly  to  the  sum  of  $10,656.76.  As  to  those 
depositors  whose  dealings  with  the  bank  I>e- 
gan  subsequent  to  the  dissolution,  there  is  no 
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evldeace  <>f  knowledge  of  the  existence  of  tibe 
partnership  between  Green  and  these  detend- 
ants  prior  to  or  at  the  time  cH  snch  dealings, 
or  that  tttey  dealt  with  the  bank  in  reliance 
iipon  snch  partnership,  save  and  except  as  to 
the  following,  the  amounts  of  the  deposits 
being  set  opposite  the  names:  C  A.  Adams, 
1928:10;  Peden  &  Son,  $260^5;  O.  W.  Dake, 
trustee,  I7S.12;  Harrison  Company,  $878.41; 
and  G.  W.  Rtckman,  $260.85.  In  each  instance 
with  reference  to  the  above  deposits  the  de- 
positors testified  to  such  knowledge  and  re- 
liance. As  to  tbe  deposit  of  H.  B.  Otis  and 
his  sale  of  the  Bradford  vendor  lien  notes, 
while  his  testimony  may  b«  construed  as  evi- 
dencing a  knowledge  of  the  existence  of  the 
partnership,  there  Is  no  evidence  that  he 
made  the  deposit  or  had  the  transaction  with 
reference  to  the  notes  In  reliance  upon  these 
defendants  being  members  of  the  partnership. 
Without  such  reliance  there  can  be  no  re- 
covery. 

[t]  Plalntur  adduced  evidence  of  general 
reputation  and  notoriety  In  the  community  In 
which  the  bank  was  situated,  that  Qreen  and 
these  defendants  were  partners,  and  that  the 
partnership  continued  to  the  date  of  the  fail- 
ure of  the  bank.  Knowledge  by  6.  creditor  of 
the  existence  of  the  partnership  and  Igno- 
rance of  Us  dissolution  cannot  be  established 
In  thl^  manner.  General  reputation  and  no- 
toriety may  exist,  and- yet  the  party  dealing 
.with  the  firm  may  have  no  knowledge  there- 
of. That  which  Is  to  be  established  is  not  the 
knowledge  of  others  upon  which  the  general 
reputation  and  notoriety  may  be  based,  but 
the  facts  within  the  knowledge  of  the  creditor 
himself.  Wallls  v.  Wood,  7  S.  W.  862.  But 
even  If  knowledge  of  the  existence  of  the 
partnership  and  ignorance  of  Its  dissolution 
could  be  thus  established,  reUanoe  upon  the 
partnership  as  it  originally  existed  could  not 
tfans  be  estahllshed.  It  could  not  be  pre- 
sumed from  general  reputation  and  notoriety 
that  there  was  knowledge  of  the  existence  of 
tile  partnership  and  Ignorance  of  Its  dlssolu- 
tfoQ,  and  based  upon  this  the  further  pre- 
sumption obtain,  that  the  party  In  such  deal- 
ing relied  upon  the  knowledge  and  Ignorance 
so  presumed.  From  the  record  the  case  ap- 
pears to  have  been  fnlly  developed. 

We  are  of  opinion  that  the  judgment  of  the 
Court  of  Civil  Appeals  should  be  here  re- 
formed, granting  a  recovery  by  plaintiff 
against  defendants  Thompson  and  Garter  in 
the  sum  of  $12,547.49,  with  interest  thereon 
at  the  rate  of  6  per  cent,  per  annum  from 
January  31,  Idll,  and  as  so  reformed  the 
Judgment  Is  in  all  respects  affirmed. 

PHILLIPS,  C  J.  The  Judgment  recom- 
mended by  the  Commission  of  Appeals  Is 
adopted  and  will  be  entered  as  the  Judgment 
of  the  Supreme  Court 


RICHARDS  V.  RDL9,    (No.  l&-2Ge7.) 

(Oommiaaion  of  Appeals  of  Texas,  Section  A 
Jan.  15, 1019.) 

1.  Qtrranwo  Titlb   «s>3S(2)  —  PrrmoN  - 

SWFFICnsMOT. 

A  petition  1b  a  snft  to  remove  a  dond  fron 
title  held  to  sufficiently  allege  that  the  execu- 
tion of  the  sheriff's  deed  nnder  nhUit  plaintiS 
daimed  was  made  pomiant  to  an  order  of  sale. 

2.  BviDEjfCB    e=»88(7)— Prbsumptiohs. 

There  is  a  prima  facie  presumption  that  of- 
ficial acts  are  regnlar,  bnt  the  presmnption  of 
the  regularity  of  a  riieriff'a  acts  as  recited  in 
his  deed  applies  to  snch  rscitatioiia  only  u 
are  made  by  virtne  of  statotory  requirement, 
and  the  presumfktion  cannot  b«  indulged  to  the 
extent  of  supplying  the  necessary  authority  for 
the  sheriffs  acta. 


&  EVIDBNOB    < 
— RBOTTAUi. 


»158<6)  —  fiasun'a  Deem 


As  there  is  no  statutory  reqilirement  in  Tex- 
as that  a  sheriff's  deed  shall  contain  a  recital 
of  the  authority  under  which  it  is  execute 
such  recital  is  not  competent  secondary  evidence 
of  the  sheriff's  power  to  sell. 

4.  BVIDENCK     9=>177— SEOOIfOABT     EVIOERCE 

—Deeds— REcrrAxa. 
The  fact  that  the  best  evidence  of  a  sheriff's 
authority  to  sell  is  not  available,  and  that 
proper  predicate  has  been  laid  for  secondarr 
evidence,  does  not  alter  the  rule  that  recital  is 
a  sheriffs  deed  is  not  competent  evidence  of  his 
power  to  sell. 

5.  BVTDENCE     9=3158(5)— JTTDICIAI,  SAI.KS. 

Whether  a  sheriff's  deed  was  executed  hy 
virtue  of  lie  reqaisite  authority  may  be  estab- 
lished by  competent  secondary  evidence,  and 
the  question  is  not  foreclosed  by  the  fact  that 
the  execution  docket  contains  no  entry  of  the 
issuance  of  an  order  of  salsw 

6.  Appeal  and  E^bbob    «s>1177(9)— Detebio- 
■  NATIOK— Remand. 

Where  plaintiff  daimed  nnder  a  sherilFa 
deed,  but  the  issue  of  the  sheriff's  authority  to 
execute  the  deed  was  not  fully  developed,  not- 
withstanding two  prior  trials,  luild,  nnder  cir- 
cumstances, that  a  judgment  for  plaintiff,  who 
did  not  show  the  sheriffs  authority,  should  be 
reversed,  and  the  cause  remanded,  instead  of 
judgment  being  rendered  for  defendant. 

Error  to  Court  of  Civil  Appeals  of  Seventh 
Supreme  Judicial  District. 

Suit  by  T.  J.  Rldiarda  against  Johnnie 
Ployce  Rule.  A  judgment  for  plaintiff  was 
reversed,  and  judgment  rendered  for  defend- 
ant by  the  Court  of  Civil  Appeals  a59  S.  W. 
386),  and  plaintiff  brings  verve.  Revised, 
and  canse  remanded  toe  n«w  trial 

J.  M.  Hawkins,  of  Hempstead,  and  R.  D. 
Browne,  of  Paducah,  for  {daintlff  In  error. 

M.  M.  Hanklns^  of  Quanah.  for  defendant 
In  error. 


>For  otber  cases  see  same  topio  and  KSY-NUUBBR  la  all  Key-Nnmbered  DIcesta  and  Indcsas 
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TATIX>R,  3.  Ike  fMnttll,  T.  J.  Hltiwsctf^ 
gned  Johnnte  Floyce  Kale  to'raiiaov«  cload 
from  tbe  title  to  27  town  lots  In  PBdneab, 
Ck>ttle  county,  Tex.  The  case  has  been  twice 
tried,  and  each  time  without  the  intMrention 
of  a  jury.  Jodgment  in  tbe  lower  cosrt  was 
for  the  plalntlfT  on  both  trials.  The  first  ai>- 
peal  reaalted  aa  the  original  bearing  in  an  af- 
flrmanee,  and  on  motion  for  rehearing  in  i«- 
verslng  and  remanding  the  canse.  14B  S. 
W.  1073.  On  the  second  appeal  tbe  judgment 
was  reversed  and  rendered  in  favor  of  tbe 
defendant  on  the  ground  4bat  the  plaintiff 
failed  both  to  allege  and  to  prove  that  tbe 
BberilTs  deed  through  which  the  plaintiff 
claimed  title  was  executed  In  pursuance  of 
to  order  of  sale.    159  S.  W.  386. 

If  the  deed  referred  to  is  valid,  the  plain- 
tiff holds  tbe  superior  title  and  is  entitled  to 
the  relief  sought.  In  considering  whether 
effect  should  be  given  tbe  deed  under  tbe 
present  state  of  tbe  record,  two  questions 
arise: 

First.  Did  the  plaintiff  sufficiently  aUege 
that  the  execution  of  said  deed  was  In  pursu- 
ance of  an  order  of  sale? 

Second.  Is  the  recital  by  tbe  sheriff  tat  said 
deed  that  Its  execution  is  by  virtue  of  an 
order  of  sale  competent  secondary  evidence 
of  tbe  sheriff's  authority  to  sell? 

[1]  The  plaintiff  pleaded  bis  title  specific- 
ally, setting  out  tbe  third  and  fourth  muni- 
ments of  tbe  title,  and  bis  allegations  con- 
cerning them,  as  follows: 

"(.t)  Judgment  for  debt  and  foreclosure  of  an 
attadiment  upon  said  described  property  in  a 
Bnit  wherein  S.  N.  Harwell  was  plaintiff,  and 
H.  E.  Avents  was  defendant  Attachment  lev- 
ied on  said  property  on  the  11th  day  of  Jane, 

1894,  which  judgment  and  attachment  Is  on 
record  in  the  justice  court  of  Cottle  county,  Tei., 
and  shown  to  have  been  recorded  June  12,  1884, 
in  volume  1,  page  7,  Attachments  Records  of 
Cottle  County,  Tex. 

"(4)  Sheriff's  deed  by  virtue  of  an  order  of 
iaie  issued  on  said  attachment  proceedings  and 
judgment  from  the  justice  court,  by  J.  L.  Gober, 
sheriff  of  Cottle  county,  Tex.,  for  R.  E5.  Avents 
and  Mrs.   N.   A.   Harwell,   dated   January   23, 

1895,  and  filed  for  record  January  30,  1895,  and 
recorded  in  volume  6,  page  IW,  Deed  Records 
of  Cottle  County,  Tex." 

The  foregoing  excerpts  from  the  petition 
are  sufficient  within  themselves  to  answer 
the  first  question  in  the  aSlrmBtlve.  While 
paragraph  4  of  the  excerpt  is  descriptive  in 
form,  It  contains  the  essential  declarations 
concerning  the  issuance  of  an  order  of  sale. 
The  fact  that  the  matters  alleged  are  recit- 
ed in  tbe  Instmment  pleaded  does  not  rob 
the  allegations  of  their  assertive  fbrce,  and 
certainly  not  when  the  averments  are  alleged 
Id  the  language  of  tibe  pleader,  as  In  this 
case.  Tbe  excerpts  quoted  aiwise  the  de- 
fendant la  geeeral  terms  of  the  idaintlff's 
claim  that  the  deed  was  executed  by  the 
Mierlff  by  virtue  of  the  power  conferred  by 
207  S.W.-W 


«n  iMrder  of  aal*,  and  paragrmpli  4  Identtfles 
the  order  by  reference  to  tii»  ooart  aad  cause 
out  of  which  it  Issued.  The  plaintiff  sufB- 
dently  alleges,  ^s  against  a  general  .demnr- 
rer,  the  issuance  of  tbe  order  of  sale. 

[2-4]  Tbe  sberlflfs  deed  relied  on  by  tbe 
plaintiff  In  error  contains  tbe  following  red- 
tation: 

"Whereas  by  virtue  of  a  certain  order  of  sale 
Issued  out  Of  the  juAice  court  of  preeiiiot  No.  1, 
Cottle  county,  Tex.,  in  favor  of  8.  B.  Harwdl 
V.  R.  E.  Avent,  on  certain  judgment  and  decree 
of  sale  rendered  on  the  5tb  day  of  October, 
1884,  and  directed  and  delivered  to  me  as  sher- 
iff of  Cottle  county,  commanding  me  to  scU  the 
premises  described  in  said  order  of  sale,  I,  J. 
S.  Gober,  sheriff  as  aforesaid,  did  upon  the  10th 
day  of  November,  1804,  advertise  the  said  prem- 
ises as  described  in  said  order  for  sale  by  caus- 
ing a  notice  of  the  time  and  place  of  said  sale 
to  be  pvUiahed  for  tiifee  successive  weeks  in  the 
Paduoah  Bulletin,  a  weekly  newspaper  pub- 
lished In  Cottle  county,  Tex.,  the  first  notice  ap- 
pearing in^said  newspaper  on  the  10th.  day  of 
November,  1894,  Tuesday  being  the  4th  day 
of  December,  A.  D.  1894,  within  the  hours  pre- 
scribed by  law  offered  said  premises  for  sale 
at  public  vendue  In  the  county  of  Cottle,  at  the 
conrthonse  door  thereof,  and  at  said  premises 
hereinafter  described  and  fully  set  out  were 
struck  off  to  Mrs.  N.  A.  Harwell,  for  the  sum  of 
$60,  she  being  the  highest  and  best  bidder, 
and  that  being  the  highest  and  beet  bid  for  the 
same." 

The  deed  not  having  attained  the  statas  of 
an  ancient  document,  the  question  arises  as 
to  whether  Its  recital  of  the  sheriff's  authori- 
ty to  sell  is  competent  secondary  evidence 
of  such  authority,  binding  on  others  than  the 
Inunediate  parties  thereto.  There  is  a  priiqa 
fade  presumption  that  offidal  acts  are  regu- 
lar (Willis  V.  Smith,  68  Tex.  81,  17  S.  W,  247) ; 
but  the  presumption  of  tbe  regularity  of  the 
sherlfTs  acts  as  redted  in  his  deed  applies 
to  such  redtations  only  as  are  made  by  virtue 
of  statutory  requirement  Tbla  presumption 
cannot  be  indulged  to  tbe  extent  of  supply- 
ing tbe  necessary  authority  for  the  sheriff's 
act  Howard  &  North,  5  Tex.  810,  51  Am. 
Dec.  769 ;   R.  0.  Ii.  vol.  10,  p.  881. 

Wlgmore  on  Evidence,  vol.  3,  {  ie64(d), 
says: 

"A  question  of  mucdi  interest,  and  in  great 
controversy,  has  been  whether  the  recitals  in  a 
sheriff's  deed  are  admissible  to  prove  his  au- 
thority to  sen,  without  produdng  tbe  judgment 
and  the  execution.  On  prindple,  the  solution 
is  aa  follows:  (1)  The  deed  is  not  valid  unless 
tbe  sheriff  bad  authority  to  sell ;  that  authori- 
ty to  sell  could  come  only  from  a  judgment 
against  the  owner  and  a  writ  of  execution,  baa- 
ed upon  the  judgment  ordering  the  sheriff  to 
sell;  this  judgment  roll  therefore  (or  a  certified 
copy)  must  be  produced,  in  order  to  prove  the 
sheriff's  authority:  (2)  Even  if  it  could  be  as- 
sumed' that  tbe  sheriff's  office  gives  him  a  gen- 
eral authority  to  redte  that  he  has  in  this  in- 
stance a  specific  order  to  sell,  nevertheless,  since 
this  order  Is  contained  in  a  written  document, 
the  contents  of  the  document  must  be  proved  by 
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prodnctiflB  or  by  copy,  unless  we  are  further 
to  aaBame  that  the  sheriff  has  an  implied  au- 
thority both  to  state  the  contents  of  the  judg- 
ment apd  to  state  them  in  summarized  form. 
These  steps  of  assumption  baVe  usually  proved 
too  radical  for  the  courts  to  take  on  common- 
law  principles." 

As  there  Is  no  statutory  requirement  In 
this  state  that  a  sheriff's  deed  shall  contain 
a  recital  of  the  authority  nnder  whidi  it  is 
executed,  we  conclude  that  such  recital  is 
not  competent  evidence  of  the  sheriff's  power 
to  sell.  Nor  does  the  fact  that  tike  best  evi- 
dence is  not  available,  and  that  a  proper 
predicate  has  been  laid  for  the  Introduction 
of  secondary  evidence,  alter  the  rule. 

[$,6]  Whether  the  sherifTs  deed  was  or 
was  not  executed  by  virtue  of  the  requisite 
authority  may  be  established  by  competent 
secondary  evidence,  and  the  question  is  not 
foreclosed  by  the  fact  that  the  execution 
docket  contains  no  entry  of  the  issuance  of 
an  order  of  sale.  This  issne,  it  Is  apparent, 
has  not  been  fully  developed,  notwithstand- 
ing the  case  has  been  twice  tried  on  the  same 
.pleadings.  It  was  not  raised  specifically  un- 
til after  the  case  had  been  once  affirmed, 
once  reversed  and  remanded,  again  tried,  and 
original  briefs  had  been  filed  by  both  the  ap- 
pellant and  appellee.  It  was  raised  as  fun- 
damental error  by  the  appellant  in  his  sup- 
plemental brief  fifed  on  second  appeal,  and 
the  error  pointed  out  was  su(^  as  to  require 
a  reversal  of  the  Judgment.  Whether  the 
opinion  of  the  Court  of  Civil  Appeals  render- 
ing the  judgment  in  favor  of  the  defendant 
should  be  affirmed  under  such  drcumatanoes 
is  the  remaining  question  for  decision. 

The  purpose  of  the  lltigatioa  is  to  corr«ct- 
ly  determine  the  Issues  raised,  and,  while  a 
speedy  disiwsltion  of  the  case  is  desirable, 
the  number  of  times  it  has  been  tried  should 
not  be  given  any  weight  in  its  decision  under 
the  circumstances  disclosed-  by  the  record, 
and  so  long  as  the  vital  Issue  is  in  doubt. 
The  effect  of  rendering  the  judgment  in  the 
present  state  of  the  record  would  be  to  divest 
the  plaintiff  of  his  title  held  for  15  years  un- 
der a  recorded  deed  without  an  attack  on 
its  validity,  while  the  Issue  on  which  its  va- 
lidity dei)ends  still  remains  in  doubt.  Judge 
Dibrell,  in  the  case  of  Paris  &  G.  N.  Ry.  Ca 
v.  Robinson,  104  Tex.  492,  140  S.  W.  439,  be- 
fore the  court  on  a  second  appeal,  said : 

"As  long  as  there  is  a  probability  that  a  case 
has  for  any  reason  not  been  fully  developed, 
this  court  will  not  render  judgment  on  the  in- 
sufficiency of  the  evidence.  In  other  words,  it 
must  be  apparent  to  the  coart  that  the  case 
has  been  fully  developed,  and  that  there  is  no 
probability  that  any  other  evidence  can  be  se- 
cured t>efore  it  will  render  judgment." 

The  rights  of  the  parties  should  not  be 
foreclosed  in  the  present  state  of  the  record 
by  a  rendition  of  the  Judgment    We  are  of 


opinion  ttiat  tbe  lodgment*  of  tbe  trial  coart 
and  the  Ooart  of  GItU  Appeals  nbaoiA  be 
reversed,  and  tlie  caose  remanded  for  a  new 
trial. 

PHII<LIP8,  O.  J.  The  Judgment  recom- 
moided  by  the  Commission  of  Appeals  is 
adopted  and  will  be  entered  as  tbe  Judgment 
of  tbe  Supreme  Court.  The  case  la  correct- 
ly remanded  upon  tbe  gromid  stated  by  tlie 
Oommissioa  in  Its  oplaioa. 


WEBB  et  aL  T.  REXNOU>S.    (^a  20-2614.) 

(Commisaiwn  of  Appeals  of  Texas,  Sectira  B. 
Jan.  16,  1910.) 

1.  JODOiiKNT  4S9104— Default— WiTHDaiw- 

AL  AITEB  APFEARAITCX. 

In  suit  on  vendor's  lien  note  and  for  for«- 
dosnre,  tried  before  a  special  judge  in  ab- 
sence of  district  judge,  whermn  defendants, 
after  the  overruling  of  their  objectioDS  to  elec- 
tion of  special  judge,  withdrew  from  the  coart- 
room  with  their  oounael,  a  judgment  againgt 
them  i>y  the  special  jodge^  treating  their  with- 
drawal as  an  abandonment  of  their  defense, 
after  bearing  evidence  and  trying  the  case, 
would  be  treated  as  a  judgment  on  trial,  and 
not  as  a  judgment  by  default. 

2.  EXECUTOBS  AND    ADKIIIIBTkATOliS   e=>lS6- 

Obdeb    of    Coubt  —  "AwY    Pbopkbts" — 

•Sale." 
Under  Rev.  St  1911,  art  34S0,  forbidding 
the  sale  of  any  property  of  an  estate  by  an 
administrator  without  an  order  of  court,  tbe 
term  "any  property"  includes  notes  as  well  u 
all  other  kinds  of  property,  and  a  valid  assign- 
ment of  a  note  is  a  "saJi^"  of  it  pasaing  tlie  title 
to  assignee. 

[Ed.  Note.— For  other  definitions,  see  Word* 
and  Phrases,  First  and  Second  Series,  Any; 
Sale.] 

3.  EviDENCEi  ®=>80(1)— Statdtb  Law  of  Oih- 
eb  State— Pbesumption  as  to  Siuilabitt. 

Without  proof  to  the  contrary,  it  will  be 
presumed  that  the  laws  of  Kentucky  are  the 
same  as  the  laws  of  Texas  (Rev.  St  1911.  art. 
3480),  forbidding  sale  of  any  property  ot  an 
estate  without  an  order  of  the  court  authoriz- 
ing a  sale  by  executor  or  administrator. 

4.  Bills  and  Notes  <b3496(D— Sals  bt  Ex- 
EoxnoB  OB  Adkinibtbatob  —  Obdkb  of 
Coubt— BuBDEN  or  Pboof. 

In  action  upon  vendor's  lien  note,  where 
plaintiffs  pleadings  showed  that  it  had  been  the 
property  of  an  estate  of  which  an  administratiT 
was  appointed  in  Kentucky  and  been  placed 
with  a  bank  under  an  escrow  agreement  be- 
tween one  of  the  owners  and  the  administrator, 
the  burden  was  on  plaintiff  to  show  an  order 
of  court  imder  Rev.  St.  1911,  art  S480,  an- 
thorislng  a  sale  or  assignment  by  adminiatratot 
to  him. 
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5.  BTimnrcft  «=»6M(1)  —  Vbiai.  «s>l06(8)  — 
Obdkb  or  Coubt^Whobt  of  Ofiihoit  Dti- 
DcircE. 

In  suit  on  vendor's  lien  note  which  had  been 
property  of  an  estate,  plaintiff's  burden  of 
showing,  as  a  condition  to  his  right  of  action, 
an  order  of  court  under  Bev.  Stl  1911,  art. 
S480,  authorizing  foreign  administrator's  sale 
or  assignment  thereof  to  him,  was  not  sus- 
tained by  his  mere  statement  Qiat  he  was  the 
owner  of  the  note;  which  was  a  bare  conclusion 
or  opinion,  without  basis  of  fact,  and,  though 
not  objected  to,  it  had  no  probative  force. 

6.  Bills  ard  Notes  «=>485  —  Oendinekess 
OF  iNDOBSEiOLNT— Denial  under  Oath  — 
Statute. 

Rev.  St  1»11,  art  588,'  and  artide  1906, 
subd.  9,  requiring  a  denial  under  oath  of  genu- 
ineness of  indorsement  or  assignment  of  note, 
were  not  intended  to  dispttise  with  proof  of 
an  administrator's  authority  to  sell  or  assign, 
as  inch  authority,  under  article  3480,  depends 
upon  an  order  of  court,  so  that  absence  of  any 
rerified  denial  of  administrator's  assignment 
tbereof  to  plaintiff  did  not  dispense  with  proof 
of  its  validity. 

T.  Bills  and  Notes  «s»488  — Okrttineness 
OF  Wbittbn   iNsmtniKHT  —  Pboduotion — 
PLEADiire. 
The  abeenoe  of  a  sworn  pleading  question- 
ing genuineness  of  a  written  Instrument  does 
Bot  dispense  with  its  production  in  court;   and, 
wltere  a  written  instrument  is  declared  on  and 
there  is  a  general  denial,  it  is  necessary  to  es- 
tablish plaintiff's  case  for  him  to  offer  the  in- 
strument in  evidence. 

8.  Bills  aitd  Notes  ^nfiSl  — Owmebsrip  — 
PBOorcnoN  of  Notb— PscsirtCFTiONr 

The  rule  that  plaintiiFs  poasessian  or  pro- 
dnetion  in  court  of  a  not*  sned  on  is  prima  facie 
evidence  of  ownership  has  no  amdication,  where 
the  pleadings  and  evidence  showed  that  he 
vaa  not  in  possession  of  a  note  sued  on,  but 
that  it  was  held  in  escrow,  and  that  its  produc- 
tion was  procured  by  an  order  requiring  it 
to  be  brought  into  court. 

9.  Bills  and  Notes  «=>467(2)— Action— Ti- 
tus OF  Plaintut- Petition- "Transfer- 
bed." 

Petition  in  action  on  vendor's  lien  note,  al- 
leging the  appointment  of  vendor's  foreign  ad- 
ministrator who  transferred  all  notes  to  one 
S.,  and  that  note  in  suit  was  put  in  escrow  by 
administrator  and  another  did  not  allege  title 
under  S.  or  any  ownership  by  S.,  and  the  word 
"transferred"  meant  the  written  indorsement 
thereon,  and  not  a  legal  assignment  and  deUv- 
*Ty,  or  that  the  transfer  to  S.  postdated  the 
escrow  agreement' 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Transiferred.] 

Error  to  Court  of  Civil  Appeals  of  Second 
Snpreme  JndiclBl  District. 

Action  by  B.  F.  Beynolds  against  8.  Webb 
and  others.  From  a  Judgment  of  the  Court 
of  Civil  Appeals,  Second  District  (160  S.  W. 
152),  afflrmlDg  the  trial  court's  judgment  for 


plaintiff  on  appeal  t>y  defendants  Webb  and 
Hill,  they  bring  error.  Reversed,  and  cause 
remanded  to  district  coort  for  new  trial. 

A.  A.  dark  and  J.  A.  King,  both  of  Albany, 
and  B.  L.  Allen,  of  Waco,  for  plaintiffs  in 
error. 

B.  F.  Thorp,  of  QArockmorton.  and  I.  W. 
Stephens,  of  Ft  Worth,  for  defendant  In  er- 
ror. 

McCIiHSNDON,  3.  B.  P.  Reynolds,  claim- 
ing to  be  the  owner  by  assignment  from  the 
administrator  of  Lavra  6.  H.  Xorrence  of 
note  No.  2  of  a  aeries  of  fonr  promissory 
vendor's  lien  notes,  brought  suit  to  recover 
the  amount  of  note  No.  2  and  for  foreclosure 
against  S.  Webb  and  !<.  H.  Hill,  makers,  W. 
H.  Stephens,  owner  of  tbe  other  three  notes  of 
the  series,  the  BMrst  National  Bank  of  Albany, 
depository  of  note  No.  2,  under  an  escrow 
agreement  between  the  administrator  and 
Hill,  one  of  the  makers,  and  others,  alleged 
to  claim  some  Interest  in  the  land.  The  de- 
fendants last  referred  to  were  dismissed  from 
the  suit  Plaintiff  recovered  Judgment 
against  all  remaining  defendants.  Webb  and 
Hill  alone  appealed,  and  the  Court  of  Civil 
Appeals  (Second  District),  by  a  divided  court, 
afflrmed  the  Judgment  of  the  trial  court.  160 
8.  W.  152. 

We  have  concluded  that  the  evidence  is  not 
sufficient  to  show  ownership  of  note  No.  2  in 
the  plaintiff,  and  that,  on  that  account,  the 
cause  should  be  remanded  to  the  trial  court 
for  a  new  trial.  We  shall  therefore  only 
state  such  matters  of  pleading  and  evidence 
as  seem  to  us  essential  to  render  Intelligible 
our  decision  in  this  regard.  For  a  further 
statement  of  the  case  we  refer  to  the  opinion 
of  the  Court  of  Civil  Appeals. 

[1)  The  regular  district  Judge  was  disqual- 
ified, and  at  various  times  other  Judges  had 
made  orders  In  the  case.  The  trial  was  had 
before  a  special  Judge,  elected  by  the  bar  In 
the  absence  of  the  judge  of  the  district.  The 
defendants  made  objection  to  this  election, 
and  upon  being  overruled  in  these  objections 
withdrew,  with  their  counsel,  from  the  court- 
room, in  the  belief  that  the  election  was  void, 
and  that  further  participation  by  them  In 
the  proceedings  would  effect  a  waiver  of  their 
objections.  Thereupon  the  Judge  entered  a 
Judgment  by  default  against  the  bank,  re- 
quiring it  to  produce  in^court  note  No.  2  and, 
as  to  the  other  defendants,  proceeded  to  try 
the  case,  rendering  judgment  for  the  plaintiff 
as  prayed  for. 

There  is  a  statement  of  facts  approved  by 
the  Judge  which  is  signed  by  counsel  for 
plaintiff  and  defendants.  Webb  and  Hill 
filed  motion  for  new  trial  urging,  among  other 
grounds,  that  there  was  no  comitetent  evidence 
showing  that  the  plaintiff  was  the  owner  of 
the  note  and  entitled  to  maintain  the  suit. 
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vraien  the  defendants  decUned  to  recognise 
his  aatborlt7  and  withdrew  from  the  court- 
room the  judge  treated  this  action  as  an 
abandonment  of  their  defense,  but,  Instead 
of  entering  judgment  by  def&nlt  against 
them  proceeded  to  hear  evidence  and  try  the 
case.  We  have  reached  the  conclusion  that 
under  all  the  circumstances  apparent  from 
the  record  this  Judgment  mtist  be  treated  as 
a  judgment  on  trial,  and  not  as  a  judgment 
by  default.  The  record  shows  that  the  de- 
fendants, W^b  and  Hill,  were  In  court  with 
answers  filed  and  by  attorneys  right  up  to  the 
time  of  trial  of  the  case,  and  that  they  with- 
drew from  the  courtroiHn  upon  the  belief 
that  the  election  of  the  special  judge  was 
void,  and  that  further  participation  by  them 
In  the  proceedings  would  be  a  waiver  of  their 
Eights.  That  the  court  was  advised  of  the 
existence  of  their  pleadings  Is  evident  trom 
the  record.  We  think,  therefore,  that  this 
case  Is  distinguishable  from  those  in  which 
judgment  by  default  is  entered  after  the  fil- 
ing of  answer,  where  the  fact  of  the  existence 
of  such  answer  is  not  brought  to  the  atten- 
tion of  the  court,  and  that  it  comes  within 
the  rule  announced  In  Tally  v.  Thorn,  35 
Tex.  727.  In  that  case,  which  was  a  suit  in 
trespass  to  try  title,  it  was  held  that,  the 
judgment  Itself  showing  that  the  defendant 
had  on  file  an  answer  which  was  called  to  the 
attention  of  the  court,  it  was  error  to  render 
judgment  by  default  and  it  was  necessary,  in 
order  to  maintain  the  judgment,  for  the 
plaintiff  to  prove  his  titles  In  the  present 
case,  whether  the  defendants  were  correct  or 
not  In  withdrawing  from  the  courtroom,  we 
do  not  think  that  such  withdrawal,  under  the 
circumstances,  amounted  to  an  abandonment 
of  their  pleadings.  The  right  of  plaintiff  to 
bring  the  suit  was  raised  by  special  excep- 
tion, and  immediately  after  the  trial  was 
again  urged  in  a  motion  for  new  trial. 

PlaintifTs  first  amended  petition,  up<»i 
which  he  went  to  trial,  alleges:  The  con- 
veyance of  the  land  by  Laura  Torrence  to 
Webb  and  Hill;  the  execution  of  the  four 
vendor's  lien  notes ;  the  death  of  Laura  Tor- 
rence In  Kentucky,  where  she  bad  lived ;  the 
appointment  of  A.  C.  Hensley  of  Woodford, 
Ky.,  as  administrator  of  her  estate;  "that  all 
of  said  notes  were  transferred  to  the  defend- 
ant W.  H.  Stephens  by  A.  C.  Hensley,  admin- 
istrator aforesaid,  and  that  said  defendant  W. 
H.  Stephens  paid  In  full  notes  Nob.  1,  3,  and  4 
of  said  series,  and  the  said  defendant  Ste- 
phens is  now  the  legal  owner  and  holder  of 
said  notes,  Xos.  1,  3,  and  4  of  said  series;" 
that  note  No.  2  was  by  agreement  between  the 
administrator  and  Webb  deposited  with  the 
defendant  bank  In  trust  to  be  held  until  a 
claimed  shortage  in  the  land  was  determined, 
which  agreement  was  also  deposited  with 
the  bank.  The  agreement  between  Hill  and 
the  administrator  was  copied  In  full  in  the 
petition. 

The  petition  further  alleges  certain  facts 


as  CMutltoting  a  hreadi  vt  tida  asreement  od 
the  part  of  Hill,  and  that  the  administrator 
had  sold  and  conveyed  to  plalntifT,  for  a 
valuable  consideration,  said  note  Na  2,  alsc 
all  of  the  rights,  choses  in  action,  liens,  and  all 
other  rights  that  said  estate  of  Lanra  O.  H. 
Torrence  had  in  said  note  No.  2.  It  Is  fur- 
ther alleged  that  plaintiff  acted  as  agent  foi 
the   administrator  in  making  the  contract 

The  answer  of  Webb  and  Hill,  among  other 
things,  contains  a  qieclal  exertion  to  the 
petition  on  the  ground  that  it  showed  that 
plaintiff  was  not  the  owiler  of  or  entitled  to 
sue  on  the  note,  and  a  general  denial.  The 
other  matters  in  the  answer  are  not  pertinent 
to  our  disposition  of  the  case. 

[2,  >]  Article  8460^  Rev.  St  19U.  provides: 

"No  sale  of  any  property  belonging  to  an  es- 
tate shall  be  made  by  an  executor  or  adminis- 
trator without  an  order  of  the  court  anthoriz- 
ing  the  sale," 

In  Browne  v.  Fid^ty  ift  Deposit  Co.,  98 
Tex.  55,  80  S.  W.  593,  it  was  htid  that  the 
term  "any  property"  in  this  statute  embraces 
promissory  notes  as  well  as  all  other  kinds 
of  property,  and  that  an  assignment  of  a 
note  is  a  sale  of  it  which  passes  the  title  to 
the  assignee  if  lawfully  made.  It  is  clear, 
therefore,  that  in  order  to  establish  owner 
ship  in  the  plaintiff  there  must  have  been  a 
valid  order  of  court,  authorizing  the  admin- 
istrator to  sell  the  note.  In  the  absence  of 
proof  to  the  contrary.  It  will  be  presumed 
that  the  laws  of  Kentucky  in  this  regard  are 
the  same  as  the  laws  of  Texas. 

[4, 1]  The  <mly  evidmoe  in  the  statement 
of  facts  upon  this  matter  is  the  testimony  of 
plaintiff  In  the  following  language:  "I  am 
the  owner  of  the  note  sued  on." '  In  view  of 
plaintiff's  own  pleading,  which  afflrmatively 
shows  that  the  note  was  the  property  of  the 
estate ;  that  the  administrator  was  appointed 
in  Kentucky;  that  the  note  at  the  time  of  the 
trial  was  In  possession  of  the  bank  under  an 
escrow  agreement  between  one  of  the  owners 
and  the  administrator — ^It  appears  tnat  la 
order  to  constitute  plaintiff  the  owner  of  the 
note  there  must  have  been  an  order  of  the 
probate  court,  authorizing  the  sale  or  assign- 
ment by  the  administrator  to  him.  Tbe  bur- 
d«i  of  proof  was  on  the  plalntlfl  to  establish 
his  right  to  sue;  and,  where  his  own  {head- 
ings show  that  that  right  was  dependent  on 
an  order  of  court,  we  think  it  Incumbent  upon 
him  to  show  by  some  competent  testimony 
that  such  order  was  made.  This  burden  was 
in  no  sense  met  by  a  mere  statement  of  plain- 
tiff that  he  was  the  owner  of  the  note.  Un- 
der the  droumstanoes,  such  a  statemoit  was 
a  bare  conclusion  or  opinion  of  the  vtritness 
without  any  basis  of  fact  to  show  upon  what 
the  conclusion  rested.  The  fact  that  it  was 
not  objected  to  could  add  nothing  to  its  pro- 
bative force.  As  was  said  in  Henry  v.  I'hil- 
tips,  105  Tex.  45^,  IBl  S.  W.  633: 
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"Incompetent  teetimony  ctn  never  f<mn  tlie 
basis  of  a  finding  of  facts  in  an  appellate  court, 
ootwithstanding  its  presence  in  the  record  with- 
out objection.  When  the  appellate  court  comes 
to  apply  the  law  to  testimony  constituting  the 
facts  of  the  case,  it  can  only  base  its  conclusion 
apoD  such  testimony  as  is  under  the  law  com- 
petent That  which  is  not  competent  testimony 
should  be  given  no  probative  force.  The  admis- 
sion of  Bu<^  testimony  is  no  talisman  to  give 
eSect  to  that  which  is  irrelevant  and  incompe- 
tent to  sustain  or  deny  a  material  issue  in  a 


"In  proving  title,  facts  and  drcnmstances 
must  be  shown  that  establish  it  It  cannot  be 
established  by  the  conclusion  of  a  witness." 
CnUers  v.  Gray  (Civ.  App.)  67  S.  W.  305. 

Id  Gilbert  v.  Odnm,  60  Tex.  673,  7  8.  W. 
510.  it  is  held  that  tlUe  6r  want  of  title  Is  a 
condnslon  that  the  law  draws  from  a  given 
state  of  facts,  and  that  It  cannot  be  proved 
b;  the  testimony  of  a  party  that  he  did  or 
did  not  owB  any  Interest  In  tiie  property. 

We  are  aware  that  there  are  drcnmstances 
under  which  it  Is  not  improper  to  prove  own- 
ership of  either  real  or  personal  property  by 
testimony  that  a  party  Is  the  owner  thereof; 
and  that,  with  regard  to  personal  property, 
the  rule  generally  is  not  so  strict  as  regards 
real  estate.  Bnt  where  the  question  of  own- 
ership is  one  of  the  vital  Issues  In  a  case, 
and  where,  as  in  the  present  case,  ownership 
depoids  npon  an  order  of  conrt,  the  testi- 
mony of  a  party  that  he  is  the  owner  of  the 
property  amounts  to  nothing  more  than  a 
bare  opinion  or  conclualon  of  the  witness, 
and  has  no  probative  force  whatever.  Plain- 
tiff could  as  readily  have  established  his 
case  by  testifying  that  he  was  entitled  to 
Judgment 

[1, 7]  It  is  contended  that,  under  our  stat- 
ntes  requiring  certain  pleadings  to  be  sworn 
to,  there  being  no  verified  pleading  denying 
validity  of  the  assignment  to  plalntlfF,  proof 
thereof  was  dispensed  with.  The  statutes  re- 
lating to  this  matter  are  Rev.  St  1911,  arts. 
588, 1906,  snbds.  8,  9,  and  article  3710,  which 
for  convenience  are  copied  in  an  appendix 
below. 

Sabdivlalon  8  of  article  1906  and  artide 
3710,  have  no  application  to  this  case.  Those 
articles  relate  to  an  instrument,  note,  as> 
<lgnment,  or  indorsement  alleged  to  have 
lieen  executed  by  a  party  to  the  suit  or  by 
his  authority.  The  assignm«it  relied  upon 
by  plaintiff  was  alleged  to  have  been  executed 
hy  the  administrator  who  was  not  a  party 
to  the  suit. 

Article  688  and  subdivision  9  of  article 
1906  require  denial  under  oath  of  the  gen- 
ihieness  of  an  indorsement  or  assignment  of 
»  note.  It  has  been  held  under  these  statutes 
that  it  is  necessary  to  deny  under  oath  the 
genuineness  of  an  indorsement  or  assign- 
ment by  an  agent  in  order  to  put  In  issue  the 
question  of  the  agent's  authority,  but  we  have 
oot  been  cited  to  any  case  In  Texas  which 


holds  that,  in  order  to  question  tbe  anthority 
of  an  administrator,  executor,  or  guardian  to 
indorse  or  assign  a  note,  sncli  authority  or 
genuineness  of  the  indorsement  Inust  be  de- 
nied under  oath. 

We  do  not  believe  that  it  was  the  purpose 
or  intention  of  these  statutes  to  dispense 
with  proof  of  the  authority  of  the  admlfalstra- 
tor  where  such  authority  under  our  statutes, 
necessarily  depends  for  any  validity  upon  an 
order  of  court.  But,  In  any  event,  it  would  be 
necessary,  in  our  opinion,  for  the  plaintiff  to 
produce  In  evidence  the  assignment  or  In- 
dorsement of  the  administrator  or  account  for 
its  absence.  This  was  not  done.  It  has  been  re- 
peatedly held  in  this  state  that  the  absence  of 
a  sworn  pleading,  questioning  the  genuineness 
of  a  written  instrument  does  not  dispense 
with  the  production  of  the  instrument  in 
court ;  and  where  a  written  Instrument  is  de- 
clared on  in  a  petition,  and  there  is  a  general 
denial,  it  is  necessary,  in  order  to  establish 
plaintiff's  case,  for  him  to  offer  the  instru- 
ment in  evidence.  Pope  v.  American  Surety 
Co.,  42  Tex.  Civ.  App.  162,  93  S.  Wl  480,  and 
authorities  there  cited. 

[I]  It  Is  further  contended  that  owner- 
ship in  plaintiff  would  be  prima  fade  pre- 
sumed by  his  production  of  the  note.  The 
cases  holding  that  possession  and  production' 
in  court  by  plaintiff  of  a  note  sued  on  is 
prima  facie  evidence  of  ownership  have  -no 
application  to  the  facts  in  this  case.  The 
pleadings  and  evidence  show  that  plaintiff 
was  not  In  possession  of  the  note,  but  that  it 
was  held  by  the  bank  in  escrow,  and  that  its 
production  in  court  was  procured  by  an  or- 
der requiring  the  bank  to  bring  it  into  court. 
No  presumption  of  ownership  in  the  plaintiff 
could  arise  from  tills  state  of  faots. 

[•]  It  Is  said  by  the  majority  of  tbe  Court 
of  Olvll  Appeals: 

"Nor  was  there  any  verified  plea  by  appellant 
questioning  the  validity  of  the  indorsement 
•  ♦  *  to  W.  H*  Stephens  by  the  administra- 
tor, although  such  assignment  of  the  note  to 
Stephens  and  transfer  from  Stephens  to  plain- 
tiff was  alleged  in  the  petition,  in  addition  to 
another  allegation  that  plaintis  acquired  the 
note  from  the  administrator." 

That  court  draws  therefnnn  the  oondusion 
that  Stephens,  being  a  party  to  tbe  suit  and 
not  having  appeal^,  the  appellants  cannot 
complain  of  a  lack  of  evidence  that  the  title 
acquired  by  Stephens  from  the  administrator 
was  duly  transferred  to  plaintiff. 

We  have  carefully  perused  the  petition  up- 
on which  plaintiff  w^it  to  trial,  and  fail  to 
discover  any  allegatl(m  to  the  effect  that 
plaintiff  daimed  title  to  tbe  note  under  Ste- 
phens. Nor  do  we  construe  plaintUTs  plead- 
ings as  alleging  any  ownership  in  Stephens  of 
note  No.  2.  True,  it  is  alleged,  as  above  quot- 
ed, that  the  administrator  assigned  all  the 
four  notes  to  Stephens.  But  it  Is  further  dis- 
tinctly alleged,  both  in  the  body  of  the  petl 
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tlon  and  In  the  escrow  agreement  copied  In 
full  therein,  that  note  No.  2  was  placed  In 
escrow  by  the  administrator  and  HUl,  who 
alone  were  parties  to  the  escrow  agreement; 
that  plaintiff  acted  as  the  agent  of  the  admin- 
istrator In  making  the  agreement;  and  that 
thereafter  the  administrator  had  made  erery 
effort  to  comply  with  the  agreement.  We 
must  therefore  conclude,  either  that  the  word 
"transferred"  as  applied  to  note  No.'  2,  was 
used  In  the  sense  of  the  idiysical  act  of  plac- 
ing the  written  indorsement  on  the  back  of 
the  note,  as  distinguished  from  a  legal  assign- 
ment including  delivery,  or  that  the  transfer 
to  Stephens  postdated  the  escrow  agreement 
In  the  latter  event  Stephens'  title  would  de- 
pend upon  a  valid  order  of  court,  of  the  ex- 
istence of  which  the  record  Is  silent  Why 
and  at  what  date  the  indorsement  of  the 
note  to  Stephens  was  placed  thereon  are  mat- 
ters only  of  conjecture;  but  In  any  event, 
there  is  no  competent  evidence  which  would 
warrant  a  finding  of  ownership  In  plaintiff 
through   Stephens. 

We  conclude  that  the  Judgment  of  the 
Court  of  Civil  Appeals  should  be  reversed, 
and  the  cause  remanded  to  the  District  Court 
for  a  new  trial,  defendant  in  error  to  pay  all 
costs  of  appeal. 

.PHILUPS,  C.  J.  The  Judgment  recom- 
moided  by  the  Commission  of  Appeals  is 
adopted  and  will  be  entered  as  the  Judgment 
of  the  Supreme  Court  The  case  is  correctly 
remanded  upon  the  ground  stated  by  the 
Commission  in  its  opinion. 

Appendix. 

Art.  588.  When  a  suit  shall  be  instituted  by 
an  assignee  or  indorsee  of  any  written  instru- 
ment, the  assignment  or  indorsement  thereof 
shall  be  regarded  as  fully  proved,  unless  the 
defendant  shall  deny  in  his  plea  that  the  same 
is  genuine,  and  moreover  shall  file,  with  the 
papers  in  the  cause,  an  affidavit  stating  that 
he  has  good  cause  to  believe,  and  verily  does 
believe,  that  such  assignment  or  indorsement 
is  forged. 

Art.  1906.  An  answer  setting  up  any  of  the 
following  matters,  unless  the  truth  of  the  plead- 
ings appear  of  record,  shall  be  verified  by  affi- 
davit: 

8.  A  denial  of  the  execution  by  himself  or  by 
his  authority  of  any  instrument  in  writing, 
upon  which  any  pleading  is  founded,  in  whole 
or  in  part,  and  charged  to  have  been  executed 
by  him  or  by  his  authority,  and  not  alleged 
to  be  lost  or  destroyed.  Where  such  instrument 
/n  writing  is  charged  to  have  been  executed  by 
a  person  then  deceased,  the  affidavit  will  be 
sofficient  if  it  state  that  the  affiant  has  reason 
to  believe  and  does  believe  that  such  instru- 
ment was  not  executed  by  the  decedent  or  by 
bis  authority. 

9.  A  plea  denying  the  genuineness  of  the  in- 
dorsement or  assignment  of  a  written  instru- 
ment, as  required  by  article  588. 

Art  3710.  When  any  petition,  answer,  or  oth- 


er pleading  shall  be  founded,  in  whde  or  ii 
part  on  any  instrument  or  note  in  writing, 
charged  to  have  been  executed  by  the  other  par- 
ty or  by  bis  authority,  and  not  alleged  thereis 
to  be  lost  or  destroyed,  such  instninent  or 
note  in  writing  shall  be  received  aa  evidence 
without  the  necessity  of  proving  its  execution, 
unless  the  party  by  whom  or  by  whose  author- 
ity such  instrument  or  note  in  writing  is  diarg- 
ed  to  have  been  executed,  shall  file  his  affidavit 
in  writing  denying  the  execution  thereof;  and 
the  like  rule  shall  prevail  in  all  suits  agaiost 
indorsers  and  sureties  upon  any  note  or  instru- 
ment in  writing.  When  any  such  instrument  ur 
note  in  writing  is  charged  to  have  been  ereeutwi 
by  any  testatw  or  intestate,  it  shall  be  receiv- 
ed in  evidence  in  like  manner,  unless  some  eoii- 
picion  is  cast  upon  it  by  the  affidavit  of  the  ex- 
ecutor or  administrator  of  such  testator  or  in- 
testate. 


TEXAS  A  P.  BT.  CO.  v.  WEST  BROS,  et  »1 

WEST  BROS,  et  al.  v.  ST.  LOUIS.  I.  U.  & 
S.  RY.  CO. 

(No.  21-2686.) 

(Commission  of  Appeals  of  Texas,  Section  6. 
Jan.  15,  1919.) 

1.  Cabbiers    «s>32(2)    —    Intksstate   Cou- 

ItBBCB— COITTBAOTS— VAUDITT. 

Contract  for  interstate  shipment  of  cattle 
over  certain  lines  within  certain  period,  so  aa 
to  require  but  one  feeding  and  watering  en 
route,  and  so  as  to  arrive  on  a  specified  day. 
held  void  as  discriminating  between  shippers  in 
contravention  of  U.  S.  Comp.  St  f {  8587,  StJOJa, 
86Maa. 

2.  Appkai.  and  Ebbob      «=»1090(2)— Revikw 

— iNIERlfBDIATX    COUBTS— FAILUBB    TO    AF- 
,PEAL. 

Where  shipper  sued  initiaL  connecting,  and 
terminal  carrier,  and  judgment  went  for  plain- 
tiff as  against  terminal  carrier  on  theory  of 
verbal  contract  made  with  it,  and  shipper  did 
not  appeal  or  assign  cross-assignments  in  Conn 
of  Civil  Appeals,  though  terminal  carrier  ap- 
pealed, on  furdier  appeal  by  shipper  from  ad- 
verse judgment  to  Supreme  Court  shipper  would 
l>e  held  to  have  abandoned  his  cause  of  action 
against  the  other  defendant  ,   . 

8.  Cabbibbs    «=>219(5)— 'Dauaoe   to   CA-mx 

— CONNECXINO  CABBIEBS. 

Shipper  of  cattle  damaged  in  interstate  ship- 
ment could  recover  either  the  entire  loss  from 
the  initial  carri^  or  in  separate  actions  against 
eadi  carrier  for  the  damages  severally  chargpa- 
ble  to  each  road,  in  view  of  U.  S.  (2omp.  St  { 
8604a. 

4.  Cabbiebs     <a=»228(4)— Live     Stock-Co.s- 

NBCTINO    CABBIEBa— DaMAQB— RECOUPVE.NT. 

Where  cattle  were  shipped  over  connectiat: 
interstate  lines,  if  shipper  recovered  from  initial 
carrier  for  the  whole  loss,  it  could  recoup 
against  each  company  handling  the  shipmest 
for  any  damages  caused  by  it  in  view  of  U.  S. 
Comp.  St.   S  8604aa. 
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6.  Arrmu.  ako  Bun  ^a4lS12(8)— Bnuffis 
— lasma  «Hr  BcrBZAii. 
When  aUpper  Boed  iialtial,  oannaeting,  a»d 
terminal  carrieia  for  injqries  to  abipment  of 
live  8tock,  but  all  causes  of  action  were  aban- 
doned except  aa  against  termlQal  carrier  and 
judgment  went  for  plaintiff  on  theory  of  verbal 
contract  with  terminal  carrier,  though  acts  of 
negligence  were  also  alleged,  on  reversal  and 
remand  for  invalidity  of  contract  shipper  oould 
recover  on  another  trial  on  theoiy  of  negHgenee. 

6.  Cabbiebs   €=>229(4)  —  Injubizs  to  Live 
Stock— Connecting     Cabbiebs— Recovebt 

OVEB. 

Under  Carmack  Amendment  to  Hepburn  Act 
(U.  S.  Comp.  St.  n  8604a,  8604Ba),  a  terminal 
carrier  alone  sned  for  Its  negligence  in  trans~ 
porting  cattle  received  from  connecting  carrier 
could  hove  no  recovery  over  for  any  damages 
found  against  it. 

7.  Appeai.  and  ERhob   «=»1173(1>— Disposi- 
tion—FWai  Judgment— Pasties. 

Where  shipper  of  cattle  suing  initial,  cob- 
npcting,  and  teralnal  carriers  elected  to  recover 
from  terminal  eairier,  which  sought  judgment 
over  against  ommectinc  carriers,  but  uader  the 
rarmacfc  Amendment  to  the  Hepburn  Act  (U. 
(>.  Comp.  St.  H  8a04a,  8604aa)  and  under  the 
pleadings  and  evidence  the  terminal  carrier 
could  not  have  recovery. over,  it  was  not  neces- 
sary to  remand  the  cause  as  to  connecting  car- 
rier on  reversal  of  judgment  for  plaintiff 
against  terminal  carrier. . 

8.  CABBiiaM    «s>211  —  "Fii,l"  —  Shippebs 
OF  Live  Stock. 

"^he  term  "fill,"  used  in  relation  to  ship- 
ments of  live  stock,  means  feeding  and  watering 
Etook  just  prior  to  sale  so  as  to  increase  their 
wi'ight  and  thus  enhance  their  value. 

\T£A.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Fill.] 

8.  Cabbiebs  ^=3220(1)— Damage  to  Stook— 
Evidence.  . 
In  action  for  damages  to  stock  shipped  in 
interstate  commerce,  it  is  proper  to  plead  and 
show  anything  which  in  reasonable  contempla- 
tion of  shipper,  buyer,  and  carrier  may  altect 
the  market  valne  of  tiie  stock  in  determining 
whether  there  is  loss. 

Error  to  Court  of  Civil  Appeals  of  Fourtli 
Supreme  Judicial  District. 

Action  by  West  Bros,  and  others  against 
the  Texas  &  Pacific  Bailway  Company  and 
the  St.  Louis,  Iron  Mountain  &  Southern 
Hallway  Company  and  others.  There  was  a 
judgment  on  verdict  for  plaintiffs  against 
the  St  Louis  road  and  for  the  other  defend- 
ants, both  as  to  plaintiffs  and  the  cross-ac- 
tions of  the  St.  I/Ouis  road  against  the  other 
ilefendants,  which  was  a£Brmed  in  the  Court 
of  Civil  Appeals  (159  S.  W.  142)  in  so  far  as 
favorable  to  the  defendants  other  than  the 
St  Louis  and  the  Texas  &  Pacific  Companies, 
a.s  to  which  it  was  reversed  and  remanded, 
and,  to  review  such  judgment  West  Brothers 
and  the  Texas  &  Pacific  Company  bring  er- 


for.  Jad8tn««t  afftrmed  ia  p^rt,  oaA  in  part 
veversed  and  rendered  la  aceordaace  with 
tiM  reaoaun^idatlon  of  the  Commission  of 
Appeals. 

W.  L.  Hall,  of  Dallas,  and  W.  B.  Tea- 
garden,  of  San  Antonio,  for  Texas  ft  P.  Ry. 
Co. 

Guinn  ft  McNeill,  of- San  Antonio,  for  St 
Louis,  I.  M.  ft  S.  Ry.  Co. 

Martin  &  Martin  and  L.  OM,  both  of 
Uvalde,  and  L.  E.  Lanier,  of  Jasper,  for 
W'est  Bros,  and  others. 

SADLER,  J.  Writ  Of  error  was  granted 
on  the  petition  of  the  Texas  &  Pacific  Rail- 
way Company  under  the  view  that  the  Judg- 
ment of  the  distri<$  court  as  to  it  should 
have  been  affirmed.  The  petition  of  West 
Bros,  was  granted  as  a  matter  of  course. 
The  whole  case  Is  before  us  for  considera- 
tion. 

In  the  district  court  of  Uvalde  county, 
West  Bros,  sued  the  Galveston,  Harrisburg 
ft  San  Antonio,  International  &  Great  North- 
ern, Texas  ft  Pacific,  St.  Louis,  Iron  Moun- 
tain ft  Southern  Railway  Companies,  and  T. 
J.  Freeman,  as  receiver  of  the  International 
ft  Great  Northern  Railway  Company,  for 
damages  to  thirteen  cars  of  cattle  shipped 
from  Uvalde,  Tex.,  on  June  5,  1911,  to  con- 
signees at  the  National  Stockyards,  East  St. 

i.ouis,  ni. 

A  jury  trial  resulted  in  a  verdict  and  Judg- 
ment for  plaintiffs  West  Bros.,  agnlnst  the 
St.  Louis,  Iron  Mountain  ft  Southern  Rail- 
way Company  and  favorable  to  the  other  de- 
fendants, both  as  to  the  plaintiffs  and  the 
cross-actions  of  the  Iron  Mountain  Company. 

On  appeal  to  the  Court  of  Civil  Appeals 
by  the  Iron  Mountain  Company,  the  judgment 
was  afllrmed  In  so  far  as  It  was  favorable 
to  the  G.,  H.  &  S.  A.  and  I.  ft  G.  N.  Railway 
Companies,  and  T.  J.  Freeman  as  receiver. 
It  was  reversed  and  remanded  as  to  the  St. 
Louis,  Iron  Mountain  ft  Southern  and  the 
Texas  ft  Pacific  Railway  Companies.  159  S. 
W.  146. 

The  plaintiffs  sought  mainly  to  recover  up- 
on a  verbal  contract  with  the  agent  of  the 
St  Louis,  Iron  Mountain  ft  Southern  Rail- 
way Company  for  the  transportation  of  their 
cattle  from  Uvalde  to  the  National  Stock- 
yards, East  St  Louis,  III.  They  alleged  that 
the  Iron  Mountain  Company  contracted  to 
accept  the  cattle  for  shipment  at  Uvalde  on 
Saturday  and  to  deliver  them  at  the  Na- 
tional Stockyards  on  the  following  Tuesday 
in  tiine  for  that  day's  market,  and  that  they 
would  be  transported  so  that  they  would  re- 
quire only  one  stoppage  In  transit  for  food 
and  water.  Charged  the  other  defendants  as 
parties  to  the  verbal  contract.  Various  acts 
of  negligence  on  the  part  of  each  carrier 
were  alleged.  It  was  charged  that  the  cat- 
tle were  not  delivered  on  the  date  contract- 
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ed,  but  were  delivered  on  Wedn»day,  and 
that  they  were  stepped  twice  in  transit  fo* 
food  and  water.  '  In  addition  to  damages  for 
decline  in  market  value,  there  were  other 
Iteras  of  damage  alleged,  li^cludlng  the  less 
of  an  extra  "fill,''  which  the  cattle  would 
have  taken  had  they  only  been  stopped  one 
time. in  transit  for  food  and  water.  They 
prayed  for  judgment  against  the  Iron  Moun- 
tain Company  for  the  fuU  amount  of  the 
damage  and  alternately  for  their  damage  oor 
casioned  by  each  carrier. 

By  an  alternative  plea,  plaintUT  set  up  a 
written  contract  of  shipment  by  the  Galves- 
ton, Harrlsburg  &  San  Antonio  Railway  Com- 
pany for  the  transportation  of  the  cattle, 
charging  the  other  defendants  as  parties  to 
the  written  contract,  pleaded  fully  the  acts  of 
negligence  on  the  part  of  each  carrier  in  the 
shipment,  the  breach  of  the  contract,  and  the 
damages  as  same  were  pleaded  under  the 
verbal  contract.  They  prayed  for  recovery 
of  the  entire  damage  against  the  G.,  H.  &  S. 
A.  Railway  Company  as  the  initial  carrier 
(tnd  in  tiie  .alternative  for  damages  occasion- 
ed  by  each  defendant. 

The  Iron  Mountain  Company  answered  by 
various  exceptions,  general  denial,  and  spe- 
cial pleas  denying  the  verbal  contract,  deny- 
ing the  authority  of  its  agent  to  make  the 
verbal  contract,  alleging  that.  If  the  contract 
were  made  by '  its  agent,  it  was  void,  and 
then  sought  by  cross-actions  to  recover  from 
each  of  its  codefendants  the  damages  occur- 
ring on  each  of  Its  codefendants'  roads  in 
the  event  Judgment  should  be  rendered 
against  it  for  plaintiffs'  entire  damage. 

The  G.,  H.  &  S.  A.  Railway  Company  an- 
swered, in  addition  to  exceptions  and  general 
denial,  by  pleas  denying  the  authority  of 
the  Iron  Mountain  Company  or  its  agent  to 
bind  it  by  the  verbal  contract  of  shipment, 
and  alleged  that,  if  it  were  made,  it  was  void, 
it  sought  by  cross-action  to  recover  against 
each  of  its  codefendants  the  damage  occa- 
sioned on  the  road  of  each  in  the  event  Judg- 
ment should  be  rendered  against  it  for  the 
whole  damage.  Each  of  the  defendants  set 
up  written  contracts  covering  the  shipment 
and  set  up  the  different  clauses  in  the  con- 
tracts limiting  liability  to  its  own  line. 

Under  the  disposition  which  will  be  made 
of  the  case,  it  is  not  necessary  to  recur  to 
the  pleadings  of  the  International  &  Great 
Northern  and  the  receiver. 

The  T.  &  P.  Ry.  Company,  in  addition  to 
demurrers  and  general  denial,  denied  the 
authority  of  the  Iron  Mountain  or  its  agent 
to  bind  it  by  the  verbal  contract,  and  alleged 
that  the  verbal  contract  was  void  and  non- 
enforceable.  It  also  pleaded  a  written  con- 
tract with  it  for  the  shipment  over  its  line 
and  the  limitation  of  its  liability  to  the 
damages  occurring  thereon. 

The  court,  after  the  evidence  was  in,  at 
the  request  of  the  plaintiffs.  Instructed  a 
verdict  for  the  O.,  H.  &  S.  A.,  the  L  A  Q. 


VtC,  Mid  the  r^Mtvwr.  In  Us  general  duirge 
to  the  Jury,  he  sntxnltted  the  eatise  solely 
under  the  v«rbhl  contract  and  practically 
gave  a  peremptory  Inatroction  In  flavor  of  the 
T.  &P.  Company. 

.  llie  Iron  Mountain  Company  alone  appeal- 
ed, assigning,  among  other  errors  committed 
on  the  trial,  the  error  in  rendering  Judgment 
against  it  on  the  verbal  contract,  asserting; 
th*t  CMitract  to  be  void.  It  also  complained 
of  the  charge  of  the  court  in  disposing  of  its 
fodefendants.  No  .motion  for  new  trial  or 
cross-assignments  were  made  by  the  plain- 
tiffs. 

The  Court  of  Civil  Appeals,  among  other 
tilings,  held  that  the  verbal  contract  was 
void.  It  also  d«iled  the  right  of  plaintiffs  to 
recover  for  the  extra  *'fiU"  set  op  under  the 
verbal  contract 

The  T.  ft  P.  Railway  Company  assdgns  ei^ 
ror  in  the  Judgmuit  of  the  honorable  Court 
of  Civil  Ai)peals  In  remanding  the  caase  as 
to  it  West  Bros,  complain  of  the  Judgment 
In  reversing  and  remanding  the  cause  as  to 
the  Iron  Monntaln  Railway  Company. 

Opinion. 

We  are  of  the  opinion  that  even  thongta 
the  Court  of  Civil  Appeals  may  not  have 
been  entirely  correct  In  the  disposition  made 
by  It  of  the  complaint  urged  by  plalntlfTs 
to  the  brief  of,  the  Iron  Mountain  Railway 
Company,  yet  that  there  are  errors  apparent 
on  the  record  and  sufficiently  presented  by 
the  brief  to  authorize  the  reversal  of  the 
cause  by  the  Court  of  Civil  Appeals  aa  to  the 
Iron  Mountain  Railway  Company. 

[1]  We  are  of  the  opinion  that  the  verbal 
contract  alleged  by  the  plaintifls  and  sub- 
mitted by  the  court  is  in  contravention  of 
law,  is  void,  and  will  not  support  plaintifTs 
suit.  U.  S.  Compiled  Statutes  1918,  §  &j9T, 
p.  1370 ;  sections  86(Ma,  8604aa,  p.  1373 ;  Chi- 
cago &  Alton  Railway  Co.  t.  Kirby,  225 
n.  S.  165.  32  Sup.  Ct  648,  66  U  Ed.  1033. 
Ann.  Cas.  1914A,  501. 

The  plaintiffs  having  made  no  complaint 
with  reference  to  the  submission  of  the  cau!>e 
by  the  court  and  the  Judgment  as  to  the 
Texas  &  Pacific  Railway  Company,  It  only 
remains  to  determine  whether  the  Judgment 
should  be  affirmed  as  to  the  T.  &  P.  Railway 
Company  or  remanded  in  order  that  the 
issues  between  it  and  the  Iron  Mountain 
Company  may  be  adjudicated. 

[2]  We  are  of  the  opinion  that  under  the 
state  of  the  record,  plaintiffs  have  abandoned 
their  cause  of  action  against  all  of  the  de- 
fendants except  the  Iron  Mountain  Railway 
Company.  So  far,  therefore,  as  the  plaintiffs 
are  concerned,  the  Judgment  of  the  district 
court  as  to  said  defendants  is  final,  c(^ 
elusive,  and  should  be  affirmed. 

The  Iron  Mountain  Company  in  the  conrt 
below,  as  well  as  in  the  Court  of  Civil  Ap- 
peals, did  complain  of  the  diarge  of  the  court 
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in  inatractliis  a  rerdict  in  fkvor  ot  Us  co- 
defoLdant  railway  oompanies. 

In  determining  whether  or  not  tibe  Ooort 
of  Civil  Anteala  erred  in  remanding  the 
canae  as  to  the  Texas  &  Pacific  Railway 
Company,  it  beoomefl  necessary  to  determine 
whether  plalntlfrs*  'canse  of  action  ngainst 
these  companies  was  severable  and  distinct 
as  to  each  company. 

[3,  4]  Under  the  pleadings  setting  np  the 
written  contract  made  by  the  O.,  H.  &  S.  A. 
Railway  Company  and  under  the  pleadings 
of  each  defendant  railway  company,  It  Is 
apparent  from  the  record  that  whatever 
cause  of  action  plalntlflFs  had  for  damage 
conld  have  been  maintained  against  the  Q., 
H.  &  S.  A.  Railway  Company  as  the  initial 
carrier,  and  they  might  have  recovered  from 
It  the  whole  damage  caused  by  one  or  all 
of  the  carriers  engaged  In  transporting  the 
live  stodk.  Plaintiffs,  however,  may  have  re- 
covered in  separate  causes  of  action  against 
each  carrier  for  the  damages  chargeable  to 
Its  road  without  reference  to  their  rights 
against  the  other  carriers.  The  Initial  car- 
rier,  la  the  event  of  judgment  against  It  for 
the  whole  damage,  had  a  right  to  recoup 
against  each  company  handling  the  shipment 
for  the  damages  caused  by  each  codefend- 
ant. 

The  liability,  by  reason  of  the  transporta- 
tion of  the  freight  under  the  shipping  con- 
tract Isaued  by  the  Initial  carrier  by  reason 
of  the  statutory  provisions  governing  inter- 
state sblpments,  gave  to  the  plaintiffs  the 
right  of  recovery  against  It  for  the  whole 
damage  occasioned  by  the  breach  of  the 
initial  contract  by  any,  or  all,  of  the  car- 
riers. The  same  statute  authorizes  the  ini- 
tial carrier  to  recover  against  each  of  its 
cocarrlers  that  portion  of  the  damage  charge- 
able to  cnlch  cocarrler. 

[t]  Plaintiffs,  having  elected  to  stand  on 
the  verbal  contract,  abandoned  the  claim  un- 
der the  written  contract,  by  requesting  in- 
structed verdicts  on  behalf  of  the  initial  car- 
rier and  of  the  L  &  G.  N.  Railway  Company 
and  its  receiver.  They  are  precluded  from 
recovery  by  the  Judgment  rendered  as  to 
such  carriers.  However,  diey  are  not  pre- 
cluded on  another  trial  on  proper  pleadings 
from  a  recovery  against  the  Iron  Mountain 
Company  for  such  damages  as  may  have 
"been  occasioned  by  the  ne^lgenoe  mi  the 
tiart  of  tiie  carrier  in  the  transportation  and 
delivery  of  the  freight.  IC,  K.  A  T.  By.  Co. 
V.  Ward.  244  V.  S.  886,  37  Sup.  Ot  617.  61 
U  Ed.  1213;  Id.,  168  S.  W.  1035;  Adams 
Express  Co.  v.  Oroninger,  226  U.  B.  491,  33 
Sop.  Ot.  148,  67  h.  Bd.  314,  44  U  R.  A. 
(M.  8.)  267;  Kansas  Olty  Southern  Ry.  Co. 
V.  Carl,  22T  U.  S.  680,  83  Sup.  Ct.  381,  67  I>. 
Ed.  688;  Id.,  »1  Aik.  97,  121  S.  W.  982,  184 
Am.  St.  Rep.  66. 

[I,  7]  Under  the  Interpretation  by  the  Su- 
preme Court  of  this  state  and  the  Supreme 
Court  ot  the  United  States  of  the  Oarmack 


Amendmoit  to  tb»  Hqtbnin  Act,  and  under, 
the  pleadings  and  levidence  in  this  case, 
viewed  in  the  light  of  these  decisions,  no 
cause  of  action  existed  In  favor  of  the  Iron 
Mountain  Railway  Company  against  Its  co- 
defendant  the  Texas  &  Pacific  Railway  Com- 
pany. The  fact  that  It  sought  a  Judgment 
over  against  the  Texas  A  Pacific  Company 
does  not  necessitate  that  the  cause  be  re- 
manded as  to  that  company,  since  under  the 
evidence  and  pleading  and  under  the  law  ap- 
plicable to  this  case  in  no  event  could  the 
Iron  Mountain  recover  from  the  T.  &  P. 
Railway  Company. 

On  anothw  trial  of  the  case,  the  Iron 
Mountain  Company  cannot  be  held  liable  for 
damages  whldi  occurred  on  the  lines  of  and 
are  chargeable  to  its  codefendant  railway 
companies,  and  In  no  event  can  the  plaintiffs 
recover  against  it  for  any  damage,  except 
that  which  was  occasioned  by  It.  Therefore 
there  could  be  no  cause  of  action  arising  In 
favor  of  the  Iron  Mountain  Company  against 
the  Texas  ft  Pacific  Railway  Company. 

We  are  of  the  opinion  that  the  defendant 
in  error  the  Iron  Mountain  Company  can- 
not complain  of  an  affirmance  as  to  the  T.  & 
P.  Railway  Company. 

Again,  since  the  plaintiffs  make  no  com- 
plaint as  to  the  Judgment  rendered  releasing 
the  Texas  &  Pacific  Railway  Company  and 
have  assigned  no  error  to  the  action  of  the 
court  below  in  the  rendition  of  that  Judg- 
ment, and  since,  under  the  facts  in  this  case, 
no  causa  of  action  could  exist  in  favor  of  the 
Iron  Mountain  Company  against  the  Texas. 
&  Pacific  Railway  Company,  we  are  of  the 
(pinion  that  the  Judgment  of  the  district 
court  in  favor  of  the  Texas  &  Pacific  Rail- 
vray  Company  against  the  plaintiffs  is  final, 
and  that  no  error  is  shown  in  the  Judgment 
of  which  the  Iron  Mountain  Company  can 
complain. 

.  Such  being  our  conclusion.  It  follows  that 
no  useful  purpose  can  be  served  in  remand- 
ing the  cause  as  to  the  Texas  &  Pacific  Rail- 
way Company,  and  under  the  holding  of  the 
Supreme  Court  in  Texas  Central  Railway 
Co.  V.  Moore,  103  Tex.  349,  127  S.  W.  797, 
the  Judgment  of  the  district  court  disposing 
of  the  T.  ^  P.  Railway  Company  should  be 
affirmed. 

The  West  IJroa.  assert  that  the  Court  of 
Civil  Appeals  erred  in  denying  them  the 
right  to  recover  for  the  extra  "fill"  pleaded 
by  them. 

We  do  not  understand  the  opinion  of  the 
Court  of  Civil  Appeals  to  go  to  the  extent 
which  ttmy  assert.  We  gather  from  that 
opinion  that  it  is  simply  holding  against  the 
proposition  that  plaintiffs  can  recover  in  this 
action  the  damages  by  reason  of  the  failure 
of  their  cattle  to  talte  on  the  extra  "fill," 
which  is  alleged  to  have  resulted  from  a 
breach  of  the  verl>al  contract 

We  do  not  understand  that  opinion  to  deny 


Digitized  by  VjOOQIC 


982 


207  SOUTHWESTEHN  RBPORTER 


(Tex. 


plaintiffs  tbe  benefits  which  may  be  claimed 
by  reason  of  loss  of  "All." 

[1]  The  record  shows  that  the  shippers 
and  the  buyers  understand  the  custom  pre- 
vailing among  cattlemen  of  feeding  and  wa- 
tering cattle  Just  before  they  are  offered  for 
sale,  this  being  commonly  denominated  In 
cowmen's  parlance  "All."  There  Is  no  fraud 
in  this,  since  it  is  permissible  and  under- 
stood by  the  "trade."  We  surmise  that  the 
buyer  takes  this  fill  into  consideration  in  fix- 
ing the  price  which  he  offers  for  the  cattle. 
The  want  of  "fill"  may  detract  from  the 
appearance  of  the  cattle  and  affect  the  mar- 
ket price.  It  win  also  cause  a  loss  in  value 
by  reason  of  the  "falling  off"  In  weight 

[>]  The  shipper  Is  entitled  to  the  benefit 
of  the  "fill,"  as  it  may  affect  the  value  of 
his  cattle.  It  Is  proper  to  plead  and  show 
anything  which  in  reasonable  contemplation 
of  shipper,  buyer,  and  carrier  may  affect 
the  market  value  of  the  stock  in  determining 
whether  there  Is  loss  or  not. 

Plaintiffs  were  perhaps  more  frank  in  their 
pleadings  than  is  usual,  but  this  should  not 
deprive  them  of  recovery  for  such  damages 
as  may  have  been  caused  by  depredation  in 
value  resulting  from  fault  of  the  carrier. 
The  loss  of  proper  or  contemplated  "fill"  may 
affect  both  "market  price  and  weight,"  and 
thus  affect  "market  value" 

The  other  questions  presented  In  the  rec- 
ord are  believed  to  have  been  correctly  dis- 
posed of  by  the  Court  of  dvU  Appeals,  and 
we  are  of  the  opinion  that  its  Judgment  re- 
versing and  remanding  as  to  the  St.  Louis, 
Iron  Mountain  *  Southern  Railway  Com- 
pany should  be  affirmed,  but  that  Its  Judg- 
ment as  to  the  T.  ft  P.  Railway  Company 
should  be  reversed,  and  Judgment  here  ren- 
dered affirming  the  Judgment  of  the  lower 
court 

PHILLIPS,  C.  J.  The  Judgment  recom- 
mended by  the  Commission  of  Appeals  is 
adopted  and  will  be  entered  as  the  Judgment 
of  the  Supreme  Court 


AUSTIN  FIRB  INS.  CO.  v.  POUBMANAKOS. 
(No.  24-2014.) 

(Commission  of  Appeals  of  Texas,  Section  B. 
Jan.  IN  1919.) 

1.  INBUBANCE     «=>2S0  —  CANCELLATION      OV 
POLIOT— TKNDEB  or  UNEABNBn  PBEKIUlia. 

Where  a  fire  insurance  policy  provided  for 
cancellation  at  any  time  upon  notice  by  the 
compaoy,  unearned  premiums  to  be  returned  on 
surrender  of  the  policy,  a  tender  of  such  pre- 
miums was  unnecessary  as  a  prerequisite  to  can- 
cellation ;  notice  of  cancellation,  when  properly 
given,  canceling  the  policy, 


2.  INSCBANCE  «=5»246— CaSCAlLATTOH  OF  POI^ 
lOT  BY  AOBEKlIXIfT— WaITXB  OF  KKPATHBHT 
or  PsBlOtniB— BlVIDBNCK. 

In  an  action  on  fire  inanrance  policy,  evi- 
dence held  to  show  that  the  insured  agreed  to 
a  cancellation  of  the  pdacy  and  that  he  waived 
present  repayment  by  the  company  of  unearned 
premiums. 

3.  INSUKANCE  «=>246  —  RBIHSnATKHKirr  OF 
POUOT— SUBICIBSIOR  TO  HiXAKUIATIOa  AS  TO 

Loss. 
Where  insurer  gives  notice  to  insured  of  can- 
cdlation  of  a  fire  inanrance  policy  to  which 
cancellation  insured  agreed,  a  demand  by  tbe 
insurer's  adjuster  that  insured  sabmit  to  exami- 
nation under  oath  as  to  liability  thereunder, 
which  was  complied  with,  did  not  create  a  new 
insurance  contract  or  reinstate  the  old  contract. 

4.  Ihburanob  «=»388(1)  —  Fobfettube  - 
Waives, 

Whenever  there  arisea  a  condition  onder 
which  an  insurer  has  the  right  on  account  of 
any  failure  of  the  insured  to  comply  with  any 
condition  or  warranty  contained  in  the  palicy, 
to  forfeit  the  same,  the  doing  of  any  act  in- 
consistent with  the  claim  of  forfeiture  or  any 
recognition  of  the  existence  of  the  policy  wai^fs 
the  forfeiture  if  insurer  bad  knowledge  of  tbe 
facts  authorising  it 

5.  inbubance  4=3246— estoffxl  ih  pais— 
Cancxllation  of  Inbubance  Pouct. 

Wbere  a  fire  insurance  policy  was  canceled 
by  mutual  agreement,  a  demand  by  the  insorer't 
adjuster  for  an  examination  under  oatfa  as  to 
liability  thereunder,  and  submission  thereto  by 
insured,  did  not  estop  the  company  from  avert- 
ing the  cancttUation  where  insured  had  obtain- 
ed other  insurance,  and  the  expenses  incarred  by 
reason  of  the  examination  were  but  insignificant 

Brror  to  Court  of  (UtU  Appeals  of  Fourth 
Suprame  Judicial  District 

Action  by  A.  D.  Polemanakos  against  the 
Austin  Fire  Insurance  Company.  A  Judg- 
ment for  defendant  was  reversed  by  the 
CJourt  of  Civil  Appeals  (160  S.  W.  1134),  and 
defendant  brings  error.  Reversed  as  rec- 
ommended by  the  Commission  of  Appeals. 

The  facts  necessary  to  a  proper  under- 
standing at  our  condttsions  in  this  case  are: 
nils  is  a  suit  bf  the  defendant  in  error,  A. 
D.  Polemanakos,  against  the  Aoatin  Fire 
iusnrance  (Company  to  recover  upon  two 
fire  insurance  policies  Issued  by  said  insnr- 
ance  company  to  Polamanakos  on  a  certain 
building  situated  In  Houston,  Harris  count}. 
Texi.  Said  poUcles  were  for  $1,000  and  $!,- 
500,   respectively. 

In  additi<m  to  tbe  insurance  of  12.500 
above  referred  to  said  Polemanakos  bad  an- 
other iiollcy  for  42,000  in  another  company. 
All  these  poilcies  were  In  force  on  January 
18,  1910,  and  on  that  day  the  idalntlff  in 
error  telegraphed  Its  Houston  agent  to  can- 
cel the  policies  held  by  Polenoanakos.  Tbe 
agent  called  the  insured  on  the  telcpiwBe. 


«s>For  «tb«T  cases  ««•  lame  topic  aod  KfiT-NUMBBR  In  all  Key-Numbored  OlgesU  and  Xatexat 
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and  a  ooBrersatlon  oecarrad  betvreoi,  them. 
As  Uiis  Is  an  Important  featura  of  the  caae> 
we  will  set  out  the  versioD  of  tbe  conver- 
sation toBtiOed  to  by  PcHemanakoe: 

"On  Saturday  before  the  fire,  Saturday  being 
18th  of  March,  1011,  I  received  a  telephone 
communication  from  Mr.  John  R.  Young,  this 
gentleman  that  sits  over  here,  the  agent  ot  the 
fire  insurance  company,  in  whfdi  he  told  me 
that  tbe  Avatin  Fire  Insurance  CJompany  had 
teletrraphed  to  him  directing  him  to  cancel  and 
tiike  up  the  two  policies  of  the  Austin  Sirs  In- 
surance Company  which  I  hdd  on  that  biiild- 
ing.  Tliat  is  exactly  what  he  'told  me;  and 
those  two  policies  that  he  had  reference  to  were 
the  same  two  policies  I  am  suing  on  here.  At 
the  time  he  communicated  with  me  the  fact  that 
the  Austin  Fire  Insurance  dompany  demanded 
the  surrender  and  cancellation  of  my  two  poli- 
cies I  was  in  my  home  in-  Honston  Heights. 
Mr.  Tonng,  I  think,  was  in  his  office  dowo  in 
the  city  of  Houston  at  that  time.  In  that  con- 
versation I  never  asked  him  for  any  premium 
to  be  given  me.  I  never  said  anything  to  him 
about  the  iralicies  not  being  canceled  before  I 
Kot  the  premium.  I  didn't  say  nothing.  Mr. 
Young  did  the  talking.  I  just  eat  at  the  other 
end.  That  was  all  that  was  necessary.  In  this 
talk  with  Mr.  Young  I  asked  him  to  set  me 
some  other  policies  in  place  of  the  two  he  was 
canceling,  I  think  so,  and  he  told  me  h*  couldn't 
do  it.  He  didn't  tfil  me  that  he  had  applied  to 
Mr.  Raphael  for  policies  on  there  and  couldn't 
get  them  issued.  He  never  mentioned  any 
names,  but  he  did  tell  me  that  he  wasn't  able  to 
get  any  policies  on  my  property.  Told  me  he 
wasn't  able  to  get  them.  I  did  not  ask  him  to 
npply  to  any  other  agent.  I  don't  think  I  told 
him  to  apply  to  Mr.  Dumble." 

"Q.  After  he  told  you  he  wasn't  aUe  to  pro- 
cure any  policies  to  be  issued  on  that  vroverty 
for  you  in  place  of  the  Austin  S5re  Insurance 
Company's  policies  which  he  was  canceling,  did 
jou  not  tell  him  'All  right,'  that  you  would  look 
after  it  yourself  then?  A.  I  told  him  'All  right,' 
and  that  Was  all  to  it.  Q.  That  you  would  look 
to  getting  Other  insurance?  A.  I  said  'All  right' 
I  didn't  tell  him  I  would  see  to  the  getting  of 
insurance  in  the  place  of  the  two  Austin  fire 
insurance  policies.  I  told  him  'All  right,'  I 
wonld  aee  about  it ;  that  ia^  I  would  see  whetli- 
er  I  could  get  the  insuraace  or  not.  At  that 
time  I  held  policies,  one  in  the  Rochester-German 
Insurance  Company  for  $1,000  and  in  another 
company  for  $1,500  and  these  two  po^cies  I 
sue  on  here  by  the  Austin  Fire  Insurance  Com- 
pany, making  $2,500  more.  There  had  been  no 
increase  in  the  value  of  my  buildings  that  day. 
I  bad  not  contemplated  or  intended  increasing 
my  inanrance  above  $5^000.  It  was  my  desire 
simply  to  carry  $5,000  insurance  on  the  prop- 
erty.   That  is  what  I  usually  had." 

"Q.  When  you  asked  him  to  get  you  insur- 
ance, you  asked  Mr.  Young  to  get  you  insur- 
ance to  take  the  place  of  these  Austin  fire  in- 
surance policies  that  he  telephoned  you  about 
canceling,  did  you  not?  A.  I  guess  so  as  I 
didn't  want  to  cancel  the  policies  to  get  policies. 
"That  was  my  purpose,  idea,  and  intention. 
When  he  told  me  lie  couldn't  get  any  written 
for  me,  and  I  told  him  I  would  see  about  it 
myself,  I  had  the  same  purpose  and  intention 
in  mind;   tliat  was  the  same  thing,  and  I  didn't 


have  any  other  purpose  or  ..intention.  When 
Mr.  Young  telephoned  me  the  Austin  E^re  In- 
surance Company  had  directed  him  to  oancel 
the  two  policies  I  didn't  offer  any  objection  to 
him.  After  I  had  had  my  talk  with  Mr.  Young 
oa  Saturday  evening  I  called  up  Mr.  Dumble 
and  asked  him  if  he  couldn't  Issue  me  some 
policies  on  this  property  to  take  the  place  of 
the  ones  which  the  Austin  Fire  Insurance  Com- 
pany canceled,  and  Mr.  Dumble  told  me  he 
didn't  have  any  companies  in  his  office  that  he 
could  write  any  insurance  on  that  building  in 
at  that  time  without  submitting  it  to  them,  and 
I  told  him  I  wanted  my  insurance  for  that  day, 
for  Saturday.  I  think  he  told  me  something 
like  he  wouldn't  he  able  to  hear  from  the  com- 
panies about  whether  they  would  carry  the  poli- 
cies or  not  before  the  Tuesday  following.  I  am 
not  sure  about  that.  After  he  told  me  that  I 
rang  off,  and  I  then  called  up  the  office  of  Tor- 
rey  &  Ca,  insurance  agents  at  Houston,  and 
told  them  the  Austin  Fire  Insurance  Company 
had  canceled  my  two  policies  and  I  wanted  to 
know  whether  they  could  issue  me  $2,500  insur- 
ance to  take  the  place  of  it  Q.  Mr.  Torrey, 
this  gentleman  sitting  over  here,  told  you  he 
would  furnish  $2,500  insurance  to  take  effect 
that  day  on  tiiat  property  to  take  the  place  of 
these  Austin  policies?  A.  Mr.  Torrey  never 
Bientioned  the  Austin  policies.  Q.  The  ones 
you  apoke  to  him  about?  A.  I  spoke  to  him. 
Q.  To  take  the  place  of  that?  A.  Yes,  sir;  that 
was  Saturday.  I  didn't  pay  him  any  premiums 
at  that  time,  and  I  had  not  at  that  time  carried 
my  policies  in  the  Austin  F^re  Insurance  Com- 
pany which  Mr.  Young  had  demanded  the  sur- 
render of  to  turn.  I  don't  know  how  I  could 
cany  it  to  him.  It  was  nighttime.  I  guess 
it  waa  dark." 

This  witness  further  testified  that  the  in- 
surance requested  was  written  by  Torrey  & 
Co.  and  after  the  fire,  which  occurred  the 
following  night,  was  paid  by  the  companies 
represented  by  Torrey  &  Co. 

The  premiums  on  tbe  Austin  Fire  Insur- 
ance Company  policies  bad  been  paid  in  ad- 
vancci  and  up  to  the  time  of  the  fire  the 
policies  had  not  been  surrendered,  nor  had 
tbe  unearned  premium  been  returned.  Aft- 
er the  fire  tbe  insured,  Polemanakos,  col- 
lected the  $2,500  covered  by  the  two  poli- 
cies which  be  bad  in  tbe  Rochester-German 
Insurance  Company  and  tbe  Interuatlonal 
Fire  Insurance  Company  and  tbe  $2,500  pol- 
icies written  by  Torrey  &  Co.  on  the  day 
before  tbe  fire.  He  also  gave  tbe  Austin 
Fire  Insurance  Company  notice  of  the  flr<> 
and  fumisbed  proofs  of  loss.  Tbe  adjuster 
of  tbe  Austin  Fire  Insurance  Company,  aft- 
er tbe  company  bad  received  notice  of  tbe 
fire,  wrote  Polemanakos  tbe  following  let- 
ter: 

"R.  W.   Mayo,   Adjuster  ot  Fire.  Losses,  358 
Wilson  Buildiag. 

"Phones:    Main  6045. 
"Haskel  861. 
"Houston,  Texas,  March  25,  1»11. 
"Mr.  A.  D.  Polemanakos,  Honston,  Tezaa— 
Dear  Sir:  The  Austin  Fire  Insurance  Company 
received  through  its  agente  at  Houston,  Texas, 
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Ifarch  20,  1911,  a  notice  of  a  fin  wUcb  occur- 
red on  the  aatne  date,  destroying:  or  damatring 
building  knotrn  as  No.  519  Texas  avenue.  This 
notice  farther  states  that  yon  hold  policy  No. 
617  for  $1,000.00  and  policy  No.  518  for  $1.- 
BD0.0O  on  this  property.  The  Austin  Fire  In- 
surance Company  does  not  knov  whether  or  not 
yon  are  claiming  liability  against  the  company 
on  account  of  these  policies,  but  it  assumes  that 
yon  have  given  this  notice  in  compliance  with 
line  No.  74  of  such  policies,  if  you  hold  them. 
In  the  event  you  are  claiming  any  liability  on 
the  part  of  the  Austin  Fire  Insurance  Company 
on  account  of  these  policies,  you  ^re  advised  that 
the  Austin  Fire  Insurance  Company  re<iue8ts 
of  you  an  examination,  under  oath,  in  reference 
thereto.  You  are  advised  that  I  shall  be  glad 
to  hold  this  examination  at  the  office  of  Messrs. 
Young  &  Felker,  Houston,  Texas,  at  4:00  p.  m., 
March  25,  1911,  nnless  some  more  convenient 
time  and  place  will  better  suit  you.  Upon  being 
advised  in  this  regard,  I  shall  be  glad  to  con- 
form to  your  wishes. 

"Yon  are  requested  to  have  and  produce  at 
said  examination  all  policies  of  insurance  cover- 
ing this  property,  or  any  part  thereof,  and  any 
and  all  evidence  that  you  may  have  bearing  on 
the  value  and  ownership  of  said  property.  The 
examination  referred  to  is  provided  for  in  the 
policies  which  you  claim  to  hold,  more  especially 
lines  87  to  91,  inclusive.  You  are  advised  that 
the  Austin  F^re  Insurance  Company  in  request- 
ing this  examination,  and  in  conducting  same, 
does  not  thereby  waive  any  of  the  rights  that 
it  may  have  under  the  above-mentioned  policies, 
nor  any  of  the  terms  or  conditions  of  said  poli- 
cies, nor  does  it  thereby  admit  a  liability  on  ac- 
count of  said  policies,  nor  a  forfeiture  of  said 
policies,  if  such  exists,  nor  does  it  intend  there- 
by so  to  do.  Please  advise  me,  at  the  earliest 
possible  moment,  if  the  time  and  place  mention- 
ed herein  will  suit  your  convenience. 

"You  can  reach  me  at  the  office  of  Messrs. 
Young  &  Felker.  Yours  truly,  [Signed]  R.  W. 
Mayo,  Adjuster  for  Anstin  Fire  Ins.  Co." 

Polemanakos,  as  requested  In  the  letter, 
appeared  at  the  place  agreed  upon  by  the 
parties  and  submitted  to  an  oral  examina- 
Uon. 

The  insurance  company  refused  to  pay  the 
loss  upon  tbe  gronnd  that  the  policy  had 
been  canceled  prior  to  the  fire  and  this  suit 
was  brought  by  Polemannkos  to  recover  on 
the  two  policies.  The  district  court,  upon 
conclnsion  of  the  testimony,  gave  the  Jury 
a  peremptory  charge  to  find  a  verdict  for 
the  defendant  except  as  to  the  unearned 
premium  which  It  had  tendered.  Upon  the 
verdict  thus  rendered  the  conrt  entered 
Judgment  for  the  Insurance  company  except 
as  to  the  amount  tendered.  Polemanakos 
appealed,  and  the  Court  of  Civil  Appeals 
(160  S.  W.  1134)  reversed  the  judgment  and 
remanded  the  cause  for  a  new  trial.  Writ 
of  error  in  this  case  was  granted  upon  ap- 
plication of  the  insurance  company.  There 
is  no  question  raised  on  the  pleadings,  and 
such  other  facts  as  are  necessary  will  be 
stated  in  connection  with  the  opinion. 


Wm.  lliompson,  of  Dttllfts,  jrobn  8.  Pat- 
terson, of  Austin,  and  Will  O.  Thompson,  of 
Dallas,  fk>r  plaintiff  In  error. 

L.  B.  Moody,  of  Honston,  for  defoidant 
in  error. 

MONTGOMEBY,  P,  J.  (after  stating    the 
facts  as  above).     The  policies  of  fire  insur- 
ance  Involved  in  this  controversy  are  oa 
what  is  known  as  the  New  York  standard  i 
form,  and  eadi  of  them  oontalns  this  pro-  j 
vision: 

"This  policy  shall  be  canceled  at  any  time  at  : 
the  request  of  the  insured,  or  by  the  company 
by  giving  notice  of  cancellation.  If  this  poller 
shall  be  canceled,  as  hereinbefore  provided,  or 
become  void,  the  premium  having  been  actuaU; 
paid,  the  unearned  portion  shall  be  returned  oa 
surrender  of  this  policy." 

In  this  case  it  Is  contended  that  the  pol- 
icy was  not  canceled  by  the  notice  of  can- 
cellation, because  at  the  time  the  notice  was 
given  the  unearned  portion  of  the  premium 
was  not  tendered  or  paid  to  the  insured. 

There  are  many  cases,  some  decided  by 
the  courts  in  this  state,  holding  that  with- 
out actual  tender  of  the  money  the  notice 
of  cancellation  Is  of  no  effect.  There  are 
many  other  cases  holding  that  the  tender  is 
not  necessary,  and  tliat  the  company  is  un- 
der obligation  to  return  the  money  only  up- 
on surrender  of  the  policy  by  the  insured. 
The  authorities  on  both  sides  of  this  mooted 
question  are  collected  in  the  notes  in  L.  B. 
A.  See  13  L.  K.  A.  (N.  S.)  884,  and  U  B.  A 
1916F,   444. 

The  cases  in  Texas  wliich  decide  this 
question  are  Hartford  Fire  Insurance  Ca  v. 
Cameron,  18  Tex.  Civ.  App.  237,  45  S.  W. 
158,  decided  by  the  Court  of  Civil  Appeals 
for  the  Second  District,  Niagara  Fire  In- 
surance Co.  V.  Mitchell,  164  S.  W.  919, 
decided  by  the  Court  of  Civil  Appeals  for 
the  Fourth  District,  and  Assurance  Co.  r. 
Manufacturing  Co.,  92  Tex.  297,  48  S.  W. 
222.  These  Texas  cases  all  hold  that  in  or- 
der to  effect  a  cancelation  it  is  necessary 
that  the  unearned  premium  Should  be  re- 
turned at  the  time  the  notice  is  given,  or  at 
least  that  the  notice  is  not  effective  until 
the  unearned  premium  la  tendered  or  paid. 
The  last  case  cited  above  contains  the  only 
expression  upon  the  subject  by  our  Supreme 
Court  that  we  have  been  able  to  find.  In 
that  case  there  is  no  analysis  of  the  provi- 
sion nor  any  discussion  thereof.  There  is 
In  the  opinion  a  statement  to  the  effect  that 
the  policy  involved  in  that  case  was  not 
canceled  because  no  tender  of  the  unearned 
premium  was  made  before  the  fire. 

There  is  nothing  in  the  opinion  to  dis- 
close the  circumstances  under  which  the  no- 
tice was  given  nor  whether  the  insured  de- 
manded a  return  of  the  premium. 

[1]  Wltliout  discussing  this  question,  we 
think  that  under  the  plain  provisions  of  the 
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contract  no  tender  was  necessary  as  a  pre- 
requisite to  the  cancellation  of  the  policy, 
and  tbat  the  notice,  when  properly  given, 
had  the  effect  to  cancel  the  policy,  and  that 
the  obligation  of  returning  the  nneamed 
premluni  was  to  be  performed  only  apon  the 
retnm  of  the  policy  by  the  Insnried. 

This  question  has  been  discussed  so  oft«i 
by  the  courts  of  the  yarlotn  states  that 
we  feel  sure  wa  wonid  not  be  able  to  say 
anything  new  on  the  subject 

In  the  case  of  Mangrum  y.  Insurance  Co. 
decided  by  the  Supreme  Court  of  California 
In  1916.  172  Cal.  497,  16T  Pac.  239,  L.  K. 
A.  igi6F,  440,  Aim.  Gas.  1917B,  807,  will  be 
found  an  exhaustive  discussion  of  this  pro- 
vision of  the  policy.  The  cases  on  both 
sides  of  the  question  are  reviewed,  and  we 
thlntc  that  the  conclusion  reached  In  that 
case  that  no  tender  of  the  premium  Is  nec- 
essary to  the 'cancellation  of  the  policy  Is 
sound.  We  have  said  this  much  because  In 
granting  the  writ  of  error  In  this  case  Jus- 
tice Hawkins  Indicated  thjat  he  was  of 
opinion  that  no  tender  or  repayment  of  the 
premlnm  was  necessary  to  effect  a  cancel- 
lation of  the  policy. 

[2]  If  we  are  mistaken  In  the  above 
views,  or  If  they  do  not  meet  the  approval 
of  the  Supreme  Court,  we  further  think 
that,  even  If  under  the  terms  of  the  policy 
it  is  held  that  a  tender  or  repayment  of  the 
nneamed  premium  was  necessary,  it  would 
not  control  this  case.  The  facta,  we  think, 
show  tbat  the  insured,  Polemanakos,  con- 
sented and  agreed  to  the  cancellation  of  the 
policy  and  waived  the  present  rei>ayment  of 
the  nneamed  premium.  The  facts  are  fully 
set  out  above,  and,  without  restating  them, 
we  think  they  show  that  the  policies  were 
canceled  by  agreement.  No  other  reasona- 
ble construction,  we  think,  can  be  given  to 
the  words  and  acts  of  the  Insured.  The 
case  of  Bingham  ▼.  Insurance  Co.,  74  Wis. 
498,  43  N.  W.  494,  and  numerous  cases  dted 
therein,  we  thinly  support  our  conclusion. 

Having  arrived  at  the  above  conclusion, 
the  only  other  question  Involved  is:  Did 
the  act  of  the  adjuster  In  requesting  Pole- 
manakos to  submit  to  examination,  and  his 
response  to  the  request,  have  the  effect  of 
reviving  the  iK>Ucy  and  making  the  insur- 
ance company  liable  thereon? 

The  view  we  take  of  this  matter  is  that 
the  provisions  of  the  policy  that  "the  insur- 
ed, as  often  as  required,  shall  exhibit  to 
any  person  designated  by  this  company  all 
that  remains  from  any  property  herein  de- 
scribed and  submit  to  examinations  under 
oath  by  any  person  named  by  this  company 
and  subscribe  the  same,"  and  the  further 
provision  "tbat  this  company  shall  not  be 
held  to  waive  any  provision  or  condition  of 
the  policy  or  any  forfeiture  thereof  by  any 
requirement,  act,  or  proceeding  on  its  part 
relating  to  the  appraisal  or  to  any  examina- 
tion herein  provided  for,"  have  no  applica- 


tlon  to  this  cas&  If,  as  we  have  fonnd,  the 
policy  was  canceled  by  agreement,  there  re- 
mained no  subsisting  contract  of  insurance 
between  the  parties.  The  only  right  either 
party  had  was  that  of  Polemanakos,  grow- 
ing out  of  the  contract  of  cancellation,  to 
have  the  unearned  premium  returned. 

After  the  fire  Polemanakos  dlsr^arded 
what  we  have  found  to  be  his  agreement  to 
cancel  the  t)ollcy,  gave  notice  of  the  fire, 
and  in  effect  demanded  that  the  insurance 
company  afaonld  pay  the  loas.  He  at  that 
time  had  no  subsisting  contract  with  the 
Instirance  company,  and  therefore  had  no 
right  to  make  such  claim  or  demand.  Upon 
receipt  of  this  clain»  the  adjuster  of  the  In- 
surance company  wrote  the  letter  set  out  in 
the  statement  above,  and  Polemanakos,  in 
response  to  said  letter,  submitted  to  an  ex- 
amination. 

[3,4]  We  do  not  tUnk  that  thlS' d«nand 
of  the  adjuster  under  the  circumstances  of 
this  case,  and  the  compliance  therewith  by 
the  insured,  had  the  effect  of  making  a 
new  contract  or  reinstating  the  contract  of 
Insurance.  We  do  not  care  to  go  Into  the 
question  of  the  ^ect  of  an  Insurance  com- 
pany claiming  a  right  under  a  policy  upon 
any  subsequent  claim  or  contention  by  it 
that  the  policy  has  been  forfeited,  further 
than  to  say;  That  whenever  there  arises  a 
condition  or  state  of  facts  under  which  the 
insurance  company  has  the  right,  on  ac- 
count of  any  failure  of  the  Insured  to  com- 
ply with  any  condition  or  warranty  con- 
tained In  the  policy,  to  forfeit  the  same, 
that  the  doing  of  any  act  Inconsistent  with 
the  claim  of  forfeiture,  or  any  recognition 
of  the  fact  that  the  policy  is  still  In  exist- 
ence, will  ordinarily  waive  such  forfeiture, 
provided  the  insurance  ^company  has  Imowl- 
edge  of  the  facts  authorizing  the  forfeiture^ 
This  principle  la  so  well  established  that 
no  authorities  are  necessary. 

Tbis  principle,  however,  is  not,  in  our 
opinion,  applicable  to  this  case.  The  case 
here  Is  not  one  where  a  waiver  of  forfei- 
ture Is  claimed.  The  insurance  company 
does  not  claim  that  the  policy  bad  termi- 
nated by  reason  of  any  breadi  on  the  part 
of  the  insured  of  any  condition  or  warranty 
contained  therein.  It  was  claimed  that  the 
policy  bad  been  canceled  by  mutual  agree- 
ment. 

If,  as  we  have  found,  this  claim  was  well 
founded,  then,  as  against  the  insurance 
company,  the  insured  had  no  right  under 
the  contract,  and  could  recover  on  it  only 
by  pleading  and  proving  sndi  a  state  of 
facts  as  would  amount  to  an  estoppel  on  the 
part  of  the  insurance  company  to  deny  the 
existence  of  the  contract. 

(S]  We  do  not  think  the  facts  plead  or 
proved  are  sufficient  to  estop  the  Insurance 
company  from  insisting  that  the  policy  had 
been  canceled.  If  before  the  Are  the  Insur- 
ance company  had  by  any  act  recognized 
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the  policy  u  being  In  force,  and  relying 
thereon  the  insured  bad  failed  to  obtain 
other  Insurance,  or  otberwlse  acted  to  his 
disadvantage  on  the  assumption  that  the 
policy  was  still  la  force,  the  Insurance  com- 
pany would  have  been  estopped.  But  we 
do  not  axUtk  the  act  of  the  adjuster  in  this 
case,  and  the  fact  that  the  Insured  submit- 
ted to  an  examination,  is  soffident  to  estop 
the  company. 

"In  order  to  create  an  estoppel  in  pals,  the 
party  pleading  it  must  have  been  misled  to  his 
injury ;  that  is,  he  must  have  suffered  a  loss  of 
a  substantial  character,  or  have  been  induced 
to  alter  his  position  for  the  worse  in  some  ma- 
terial respect."  16  Cyc.  744;  Waxahachie  Na- 
tional Bank  v.  Bielharz,  94  Tex.  483,  92  8.  W. 
743. 

In  this  case  Polemanakos  knew  that  the 
policy  had  been  canceled,  and  he  In  fact 
had  obtained  other  insurance  before  the  fire 
to  take  Its  place.  After  the  fire  the  demand 
for  an  examination  was  preceded  by  a  de- 
mand on  his  part  for  the  payment  of  the 
loss  occasioned  by  the  flre.  The  trouble 
and  expense  lucurred  by  him  In  reapoaae 
to  the  request  of  the  adjuster  was  not  a 
loss  of  a  substantial  character,  but  was  In- 
significant. 

Our  condnslon  is  that  the  Court  of  Civil 
Appeals  erred  la  reversing  and  remanding 
this  cause  for  a  new  trial,  and  we  thinit 
that  the  Judgment  of  the  Court  of  OLv)l 
Appeals  should  be  reversed,  and  the  Judg- 
ment of  the  trial  court  affirmed. 

SADLEB,  J.  (concurring).  The  holding 
in  Assurance  Co.  v.  Manufacturing  Co.,  82 
Tex.  287,  48  S.  W.  222,  mentioned  in  the 
foregoing  opinion,  is  differentiated  from  the 
holding  In  the  instant  case  by  the  facts.  In 
the  Assurance  Case,  supra,  an  examination 
of  the  original  pleadings  and  statement  of 
facts  contained  in  the  record  discloses  that 
In  that  case  the  minds  of  the  insurance 
company  and  of  the  assured  did  not  meet 
with  reference  to  the  question  of  cancella- 
tion of  the  policy.  The  insurance  company, 
through  Its  agent,  notified  the  assured  of  its 
purpose  to  cancel  the  policy,  and  inclosed 
a  cancellation  receipt  to  be  signed  and  re- 
turned when  the  cancellation  would  be  com- 
pleted by  the  credit  and  return  of  unearned 
premium.  The  assured  did  not  accept  tlie 
cancellation;  did  not  sign  the  receipt.  In 
the  instant  case  the  Insurance  agent  notified 
the  assured  of  the  cancellation  of  the  policy, 
and,  acting  upon  the  notification  of  cancel- 
lation, the  assured  sought  to  and  did  ob- 
tain insurance,  manifesting  a  clear  accept- 
ance of  the  act  of  cancellation  on  the  part 
of  the  company  and  a  waiver  of  the  tender 
of  the  unearned  premium  aa  a  condition 
precedent  to   cancellation. 

It  is  therefore  apparent  that  the  holding 
in  the  Assurance  Case  Is  not  of  controlling 


effect  under  the  condition  of  ipe  present 
record. 

The  writer  Is  further  of  the  opinion  that 
those  cases  In  which  It  is  held  that  a  writ- 
ten request  for  examination  amounts  to  a 
waiver  are  not  applicable  to  the  case  made 
here.  In  the  present  case  the  cancellation 
was  completed  and  the  policy  of  none  effect 
before  the  loss.  The  subsequent  request 
for  examination  of  the  assured  on  the  pan 
of  the  company  arose  by  reason  of  the  as- 
sertion of  claim  by  the  assured  under  the 
contract  of  insurance;  he  still  having  pos- 
session of  the  policy.  It  is  therefore  believ- 
ed that  the  correct  conclusion  to  be  drawn 
from  the  facts  is  that  the  request  for  ex- 
amination arose  by  reason  of  the  act  of  the 
assured,  and  that  It  did  not  amount  to  a 
reinstatement  of  the  policy.  In  those  cases 
where  it  has  been  held  that  the  demand  for 
examination  was  a  waiver,  it  will  be  seen 
that  the  waiver  is  of  a  right  to  declare  In- 
valid the  policy  by  reason  of  the  breach  by 
the  assured  of  some  condition  contained  io 
the  contract,  and  not  where  the  right  of 
forfeiture  had  already  been  exercised  and 
the  policy  declared  void  by  reason  of  the 
breach.  In  the  present  case  the  policy  tiad 
already,  by  reason  of  the  act  of  the  insur- 
ance company,  concurred  in  and  accepted 
by  the  assured,  been  rendered  nugatory. 
ITie  request  for  the  examination,  therefore, 
is  believed  not  to  amount  to  a  waiver  of  the 
cancellation  and  a  reinstatement  of  the  pol- 
icy, since  It  came  In  response  to  an  asser- 
tion of  claim  by  the  assured. 

I  concur  In  the  conclusion  reached  in  the 
opinion  In  this  case  and  in  the  reasoning 
submitting  these  additional  views  which  1 
hold. 

PHIIit,IPS,  C.  J.  The  Judgment  recom- 
mended by  the  Commission  of  Appeals  is 
adopted,  and  will  be  entered  as  the  Judg- 
ment of  the  Supreme  Court. 


WATKINS  V.  STATE.    (No.  5105.) 

(Court  of  Criminal   Appeals  of  Texas.     Nov. 

27,  1818.    On  Motion  for  Rehearing, 

Jan.  16,  1818.) 

1.  LiABOXNT     «=»57  —  IHTEST  —  SVIDEXCE  — 

SUFFICIENpT. 

In  prosecution  for  theft  of  200  pounds  of 
cotton  by  the  owner's  employ*,  evidence  Mi 
sufiicient  to  show  that  defendant  stole  the  cot- 
ton with  intent  to  deprive  the  owner  of  its  value 
and  to  appropriate  it  to  his  own  nse  and  lienefit. 

2.  Cbiminai,  Law  «=>723(5)  —  AaaciiEXT  of 
PBOsEcinriNa  Attorney. 

That  the  county  attorney  in  a  larceny  case. 
referring  to  defendant,  said,  "He  is  no  account 
trifling  negro,"  and  asked  the  jury  If  they  would 
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like  to  credit  Mm  wltk  $20,  did  not  eonatitnte 
reTcrrible  error. 

3.  Cbiminal   Law    «=5>723f5)— Abgument  of 
Pbosecutino  Attobnet. 

In  a  prosecution  of  a  negro  for  larceny  of 
fotton,  a  statement  by  the  county  attorney  to 
the  jury  that  they  knew  "that  laat  fkll  cotton 
was  good,  and  any  negro  conid  have  had  money 
sufficient  to  go  to  the  Dallas  fair,"  did  not  con- 
stitute reTeraiUe  «nn». 

On    Motion    (or    Rehearing. 

4.  Labcent   «s>I5(3)  —  PBAUDUI.EMT  Tak- 
ing BT  XSliPLOTt. 

The  fraudulent  taking  of  cotton  by  an  em- 
ploy£  engaged  merely  in  weighing  the  cotton 
ind  paying  other  employes,  where  the  owner 
and  employer  was  absent  for  the  day,  conati- 
toted  theft,  and  not  embezslement. 

5.  Larceny      4=»77(4)   —   Instbuctions  — 
PoesESSioN  OF  REtaiwcLT  Stolen  Pbopebtt. 

In  a  prosecution  for  larceny  from  the  own- 
er, evidence  that  defendant,  when  stolen  cotton 
was  fonnd  in  hia  posaeasion,  atated  that  he  had 
bought  it,  and  later  that  he  took  it  thinking  it 
would  be  all  right  with  the  owner,  and  that  he 
intended  to  pay  for  it,  justified  an  instruction 
on  explanation  of  possession  of  property  recent- 
ly stolen. 

6.  Labcknt    «=96S<3>— Ownebseif  and  Gon- 

TBOI/— ISSUXS  AND   PBOOF. 

Where  cotton  was  stolen  by  defendant  from 
the  owner's  premises. in  bis  temporary  absence, 
such  at>8ence  did  not  change  the  ownership  and 
control  ot  the  stolen  property,  so  as  to  justify 
a  directed  verdict  on  the  ground  that  the  prop- 
erty was  not  taken  from  tiie  owner's  possession. 

Appeal  from  Fannin  County  Court;  S.  F. 
Leslie,  Judge. 

Bill  Watklna  was  convicted  of  petty  tbeft, 
and  he  appeals.  Affirmed  and  rehearing  de- 
nied. 

R.  T.  Upaoomb,  of  Boaham,  ft>r  appeUant 
E.  B.  'Hendricka,  Aast.  Atty.  Gen.,  for  dte 

State. 

PRENDSROAST,  J.  Appellant  was  coo' 
victed  of  petty  tb^  and  bla  punishment  as- 
sessed at  30  days  In  Jail. 

nte  stolen  property  was  about  200  pounds 
of  seed  ootton,  of  the  value  of  about  910,  the 
proper^  of  Bnck  Wallace. 

Tbe  facts  show  that  about  October  20, 1017, 
said  Wallace  had  appelant  and  mmtal  oth- 
er negroes  picking  cotton  for  Um.  Beftyre 
they  cimdnded  ttaelr  week's  work  he  went  to 
the  Dallas  fair,  and  left  money  with  his  wife 
to  pay  the  negroes  for  picking  the  cotton, 
which  sbe  did.  Said  Wallace  also  arranged 
with  ooe-  Dunlap  to  haul  the  negroes  from 
his  place  where  they  were  picking  back  to 
town  at  the  end  of  the  week,  whldi  he  did. 
Mrs.  Wallace,  tbe  wife  of  Buck  Wallace,  ao> 
ticed  tbe  bundles  appellant  and  tbe  other  ne- 
groes bad  put  in  tbe  wagon  to  be  hauled  off. 


and  thought  they  put  in  more  bundles  of 
bedding  than  tbey  had,  and  became  suspi- 
cious that  they  were  taking  some  cotton.  She 
told  her  father,  and  he  advised  her  to  go  and 
get  thi  sheriff  and  find  out  about  tbe  matter. 
She  got  in  a  car,  went  to  town,  got  the  sher- 
iff, went  back,  and  met  the  appellant  and  the 
other  negroes  about  a  mlfe  east  of  town. 
She  and  the  sheriff  both  swore  that,  when 
they  asked  appellant  If  he  had  any  cotton  In 
tbe  wagon  he,  appellant,  expressly  denied  that 
be  bad  any  ootton  in  tbe  wagon.  The  sher- 
iff then  told  them  to  get  out,  which  they  did, 
and  he  searched  tide  wagon,  and  fonnd  two 
sacks  of  seed  cotton  in  the  bottom  of  the 
wagon,  covered  up  with  their  bedclothes  and. 
cooking  outfit.  AiHiellant  Introduced  his 
brother,  Son  Watklns,  who  testified  that  he 
was  present  at  the  time  awellant  took  this 
cotton,  bnt  be  said  that  appeUant  claimed 
tnat  he  was  taking  it  to  raise  sufficient  funds 
for  himself  to  go  to  Dallas,  and  when  he 
came  back  he  said  he  intended  to  pay  Mr. 
Wallace  for  the  cotton ;  and  claimed  that  tbe 
reason  he  wrapped  it  up  in  the  bedding  and 
put  it  In  the  bottom  of  tbe  wagon  was  that 
he  did  not  want  bis  wife  to  know  that  he  was 
going  to  Dallaa  After  tbe  sheriff  had  made 
bim  and  the  other  negroes  get  out  of  the  wag- 
on, and  be  searched  the  wagon  and  found  the 
cotton  therein,  appellant  told  tbe  sheriff  that 
he  did  not  intend  to  steal  the  cotton,  but 
thought  It  would  be  all  right  wltb  Mr.  Wal- 
lace for  him  to  take  and  sell  It,  and  after- 
wards pay  Mr.  Wallace  for  it  Mr.  Dunlap, 
who  hauled  appellant  and  tbe  other  negroes 
Into  town,  said  that  when  be  went  out  to  get 
them  be  did  not  see  and  did  not  know  that 
there  was  any  cotton  being  liauled  away; 
that  It  turned  out  the  cotton  was  rolled  up 
In  the  bedding  and  put  in  the  wagon  In  such 
way  be  did  not  know  and  could  not  tell  that 
It  was  there  until  after  the  wagon  was 
searched  by  the  sheriff.  Mr.  Wallace,  the 
owner  of  the  cotton,  swore  that  he  did  not 
give  appeUant  his  consent  to  take  the  cotton, 
and  that  it  was  taken  without  bis  knowledge 
and  consent. 

[1]  Tbe  evidence  was  amply  sufficient  to 
show  that  appellant  stole  the  cotton  with  the 
intent  to  deprive  tbe  owner  of  the  value 
thereof,  and  to  apprc^rlate  It  to  his  own  use 
and  benefit.  The  court  did  not  err  In  refus- 
ing bis  peremptory  charge  to  acquit. 

Appellant  reaoested  several  special  charges. 
Ibe  oonrt  in  his  charge  gave  those  requested 
by  appelant,  which  dionld  have  been  given 
sabstantially  as  he  requested  tbem. 

AiMpellant's  defense  was  that  although  be 
Ux>k  the  cotton — stole  it — ^that  when  be  took 
it  be  bad  no  fraudulent  Intention,  bat  took 
it  wltb  a  view  and  Intention  of  paying  for  it, 
and  that  be  thought  bis  taking  it  would  be 
satlsfbotory  to  the  owner.    This  was  hU  folly 


e=3For  otiier  casea  see  same  topic  and  KEY-NUMBER  In  All  Key-Nttmb«red  Dlgaats  and  Indezaa 
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submitted  by  the  judge's  <d>arge  to  tbs  jory, 
and  before  tbey  could  conrict  tbey  were  In- 
structed that  they  must  beUere  from  the  evi- 
dence beyond  a  reasonable  doubt  that  be 
fraudulently  took  the  cotton  from  the  owner 
without  the  consent  of  the  owner,  and  with 
the  intent  to  deprive  the  owner  of  the  value 
of  It,  and  appropriate  It  to  his  own  use  and 
benefit. 

He  submitted  appellant's  claimed  defense 
as  follows: 

(6)  If  you  believe  from  the  evidence  that  the 
defendant  when  he  took  the  cotton  had  bo 
fraudulent  intention,  but  took  the  same  with 
the  view  and  intention  of  paying  for  same,  or 
if  you  have  a  reasonable  doubt  aa  to  whether  or 
not  he  did  so  take  the  same,  then  you  will  find 
the  defendant  not  gnilty. 

(6)  If  you  dioald  believe  from  the  evidence 
that  defendant  took  the  cotton  without  the 
knowledge  and  without  the  consent  of  Buck 
Wallace,  and  you  further  beUeve  from  the  evi- 
dence that  at  the  time  of  taking  the  cotton  the 
defendant  intended  to  pay  for  same,  and  be- 
lieved that  it  would  be  satisfactory  to  Buck 
Wallace,  or  if  you  have  a  reasonable  doubt  as 
to  whether  or  not  the  defendant  believed  it 
would  be  satisfactory  with  Bnck  Wallace,  or 
whether  he  intended  to  pay  Buck  Wallace  for 
the  cotton,  you  will  acquit  him. 

Xhese  charges  submitted  appellant's  de- 
fense completely,  and  were  all  that  should 
have  been  given  on  the  subject 

However,  appellant  requested  a  charg^e  on 
rec^it  possession  and  explanation  of  stolen 
property,  and  evidently  the  court  In  defer- 
ence to  his  request  submitted  that  question  to 
the  jury.  This  question  really  should  not 
have  been  submitted  at  all,  but,  as  appellant 
requested  It,  he  cannot  complain  at  the  court 
submitting  It.  The  evidence  did  not  really 
raise  that  question.  On  this  subject  Mr. 
Branch  in  his  2  Ann.  P.  a  f  2469,  lays  down 
the  undoubted  principle  applicable  to  this 
question  as  follows: 

"Possession  of  property  recently  stolen  being 
a  circumstance  only,  no  inference  of  guilt  is 
deduced  therefrom  as  a  matter  of  law ;  there- 
fore it  is  no  more  necessary  to  single  out  and 
charge  on  the  circumstance  of  audi  possession 
than  it  would  be  to  single  out  and  charge  on 
the  circumstance  of  flight  or  motive.  Nor  does 
the  fact  that  an  explanation  of  such  possessicm 
is  in  evidence  require  a  charge  on  the  subject 
of  possession  and  explanation.  An  explanation 
is  of  no  consequence  to  either  side  unless  it  in- 
volves some  defense;  hence  an  afflrmadve 
charge  on  the  defense  involved  in  the  explana- 
tion is  all  that  is  required,  and  is  the  safest  and 
fairest  way  of  submitting  the  issue  to  the  jury." 

He  cites  some  28  cases  of  this  court  In 
point  supporting  the  principle  announced  by 
him. 

So  that  in  no  event  did  the  court  err  in 
charging  as  he  did  and  in  refusing  appel- 
lant's special  charges. 

[2]  Appellant  has  two  bills  of  oception  to 
the  claimed  argument  of  the  county  attorney. 


In  one  (No.  6)  he  complains  that  Cbe  ooonty 
attorney  said,  "He  Is  no  account,  trifling 
negro,"  and  asked  the  jury  if  they  would  like 
to  credit  him  for  $20-  He  excepted  to  that 
argument  of  the  county  attorney.  The  court 
sustained  his  exception,  and  gave  hla  written 
charge  at  the  time,  t^lng  the  jury  not  to 
consider  for  any  purpose  whatever  the  said 
argument  of  the  county  attorn^.  The  court 
in  approving  this  bill  qoalifled  It  by  stating 
that  he  charged  the  jury  in  writing  not  to 
consider  said  remarks  of  the  oonuty  attbmqr 
on  appellant's  request    He  further  said: 

"However,  I  do  not  think  the  attorney  used 
the  above  language,  and  in  my  judgment  the 
language  he  did  use  could  have  been  property 
need  in  answer  to  the  argument  of  defaidant'i 
attorney." 

[1]  In  another  bUl,  No.  7,  he  oomplained  of 
this  language  of  the  county  attorney,  "Tou 
gentlemen  well  know  that  last  fall  cotton  was 
good  and  any  negro  oould  have  had  monej 
sufficient  to  go  to  the  Dallas  fair;"  to  which 
language  appellant  objected.  The  court  sus- 
tained his  objection,  and  at  the  time  verbaU; 
charged  the  jury  not  to  consider  the  said  ar- 
gument In  the  qualification  of  his  bill  the 
judge  stated  that  the  appellant's  attorney  in 
his  argument  talked  of  the  reasonableness 
of  defendant's  action,  and  the  judge  further 
said,  in  his  qualification,  "In  my  judgment  the 
above  argument  was  justified  In  replying  to 
defendant's  attorney;"  that  he  charged  the 
Jury  orally  not  to  consider  said  remarks  by 
the  county  attorney,  and  would  have  charged 
them  80  in  writing,  but  the  appellant  did  not 
request  a  written  charge  on  that  aobject  un- 
til after  the  jury  had  retired. 

Appellant  has  another  bill  to  the  action  of 
the  court  in  qualification  of  Ills  bill  No.  6, 
above  stated.  He  slaows  that  he  prepared  his 
bills,  submitted  tltem  to  the  county  attorney, 
and  turned  them  over  to  the  judge  just  a  few 
days  after  the  trial  was  concluded ;  that  tlie 
judge  kept  them  until  the  evening  of  the  last 
day,  tba  SOth,  after  adjonmment,  and  then 
made  the  qoalification  above  noted  to  his  bill 
No.  6,  and  filed  it  wltii  the  derk.  He  except- 
ed in  another  bill  to  this  action  of  tlie  court, 
in  substance  stating  that  it  was  wlthiout  liis 
knowledge  and  consent,  but  hi  that  bill  be 
nowhere  contends  or  daims  that  tSte  qualifl- 
cation  placed  oa  his  bill  Na  S  by  the  judge 
was  not  in  fact  true,  and  by  not  objecting  an 
that  account  he  impliedly  admitted  that  the 
judge's  quaUflcathm,  aa  a  matter  of  fact, 
was  true.  Disregarding  the  Judge's  qnalilks- 
tlon  of  this  bill,  it  shows  no  error. 

None  of  these  bills  present  any  reversi- 
ble error,  miey  are  somewhat  of  an  untan- 
portant  nature.  However,  appellant's  claim- 
ed defense^  and  doubtless,  as  the  court  stated 
in  his  qnaliflcatlon  of  hla  bill  No.  7,  his  at- 
torney's argumoit  would  natarally  sngge^ 
such  a  reply  thereto  aa  tike  county  attomej 
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made,  and  In  no  eveat  wonld  either  ot  theae 
matters  justify  tfals  court  to  reverse  this 
case. 
The  judgment  la  affirmed. 

On  Motion  for  Rehearing. 

LATTIMORE,  J.  This  case  was  affirmed 
at  a  former  date  of  this  term  in  an  opinion 
by  PRBNDEROAST,  J.  Appellant  presents 
a  rlgoroos  motion  for  rehearing,  which  has 
received  our  carefal  ccmsideration. 

The  case  is  one  of  misdemeanor  theft,  the 
property  taken  being  certain  seed  cotton,  in 
quantity  about  200  pounds.  It  was  undisput- 
ed that  the  cotton  was  taken,  without  the 
knowledge  and  consent  of  the  owner,  from 
his  premises  during  his  temporary  absence. 
Appellant  was  picking  cotton,  along  with  a 
number  of  other  hands,  and  was  paid  by 
owner  $1  for  bis  services  in  weighing  the  cot- 
ton of  the  other  hands  and  in  paying  them  on 
the  day  of  the  owner's  absence.  On  the  aft- 
ernoon of  the  alleged  theft  appellant  was  go- 
ing away  from  the  owner's  premises  in  a 
wagon  In  which  was  the  alleged  stolen  cot- 
ton. When  asked  if  he  had  any  such  cotton 
be  denied  it,  according  to  two  witnesses,  the 
wife  of  the  owner  of  the  cotton  and  another 
person. 

His  principal  defense  on  the  trial  was  that, 
e\&i  though  he  took  the  cotton,  he  intended 
to  pay  tor  it,  and  thought  it  wonld  be  all 
right  with  the  owner. 

Appellant  makes  several  oontentiona  in  bis 
motion  lor  rdiearlng,  which  we  will  briefly 
notice: 

[4]  (1)  That  his  defense  was  misunder- 
stood by  this  court  oa  the  former  hearing; 
he  clainoed  that  if  guilty  of  any  offense,  it 
was  embexzlem«it  and  not  theft  We  do  not 
agree  with  him  in  this  contention  under  the 
record,  for  no  witness  testified  that  appel- 
lant had  the  care,  management  of,  control  of, 
the  cotton  when  taken.  The  owner  was  ab- 
sent only  for  the  day,  and  appellant  was  act- 
ing for  him  merely  in  weighing  the  cotton 
and  in  paying  the  hands.  If  he  took  the  cot- 
ton fraudulently  it  was  theft  and  not  em- 
bezzlement 

[SJ  (2)  Appellant  contends,  as  set  out  in 
his  bill  of  exceptions  No.  5,  ihe  trial  court, 
gave  an  erroneous  charge  on  appellant's  ex- 
planation of  his  possession  of  recently  stolen 
property,  and  that  this  court  erred  in  hold- 
ing that  such  diarge  was  given  at  request  of 
appellant  It  seems  to  us  that  a  mistake  was 
made  in  the  former  opinlMi  in  stating  that 
the  charge  was  given  at  the  request  of  appel- 
lant, and  same  is  modified  to  that  extent  but 
the  giving  of  the  charge  by  the  trial  court 
was  not  error.  It  appears  from  the  record 
that  before  the  alleged  stolen  property  was 
found,  in  the  wagon  b^ng  driven  away  from 
the  premises  of  the  owner,  appellant  was  ask- 
ed about  the  cotton  and  denied  having  it  and 
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when  it  was  found  in  said  wagon  rolled  up 
in  some  beddothea — It  appears  from  his  bill 
of  exceptions  No.  S  and  the  sixth  ground  of 
his  motion  for  new  trial — that  he  then  said 
that  he  bought  the  cotton  from  a  negro,  but. 
later  stated  that  he  took  it  from  the  owner's 
premises  thinking  it  would  be  all  right  with 
Mr.  Wallace  and  intended  to  pay  him  for  it. 
These  facts  Justified  the  charge  on  etplana- 
tion  of  possession  of  recently  stolen  prop- 
erty, 

[I]  (3)  Appellant  contends  in  his  motion 
that  the  trial  court  should  have  given  his 
special  charge  No.  1  directing  a  verdict  for 
him  upon  the  main  ground  that  the  property 
was  not  taken  from  the  possession  of  Buck 
Wallace,  the  owner.  We  cannot  agree  livlth 
api>eUant  In  this  contention.  Wallace  was 
away  from  home  for  the  day  at  the  Dallas 
fair,  and  says  positively  that  he  did  not  leave 
his  cotton  in  charge  of  appellant.  The  tem- 
porary absence  of  the  owner  does  not  diange 
the  ownership  and  control  In  theft  prosecu- 
tions. 

(4)  Appellant  strongly  complains  that  his 
bills  of  excefptlons  have  been  "explained 
away" ;  that  they  and  the  statement  of  facts 
were  not  filed  till  the  last  day  permissible, 
and  that  thereby  he  has  been  injured.  The 
trial  was  had  on  April  2d,  and  the  court  ad- 
journed on  April  2Tth,  and  on  May  17th  the 
statement  of  facts  and  bill  of  ezx^eptlons  were 
filed.  No  reason  Is  shown  why  appellant 
oould  not  have  had  the  time  extended  if  the 
statement  of  facts  and  bills  as  approved  by 
the  court  were  not  satisfactory  to  him,  and 
no  reason  is  shown  why  the  same  matters 
were  not  pressed  upon  the  court  for  action 
sooner.  Of  course,  every  man  tried  In  the 
courts  is  entitled  to  have  his  case  come  be- 
fore the  upper  court  upon  the  exact  record  as 
made  upon  the  trial,  and  it  is  unthinkable 
that  a  Judge  or  other  person  would  willfully 
attempt  to  take  away  this  unquestioned  right 
of  every  defendant.  And  the  matter  is  so 
serious  that  charges  of  conduct  of  this  kind 
ought  to  be  made  only  in  plain  cases. 

All  errors  complained  of  in  the  bill  of  ex- 
ceptions so  "explained"  by  the  court  were  as 
to  statements  made  by  the  county  attorney  in 
his  argument  to  the  Jury.  The  court  gave 
the  written  instructions  asked  by  appellant 
telling  the  jury  not  to  consider  one  of  said 
statements.  The  court  refused  to  give  the  re- 
quested charge  for  the  Jury  to  disregard  the 
other  statement  and  when  the  bill  of  excep- 
tions, was  presented  which  was  taken  to  his 
action  he  qualifies  same  by  saying,  In  sub- 
stance, that  the  county  attorney's  statement 
was  In  response  to  the  argument  of  appel- 
lant's attorney  along  the  same  line.  In  this 
we  can  see  no  error.  We  are  inclined  to. 
think  the  able  counsel  for  appellant  actuat- 
ed by  commendable  zeal  for  his  client's  wel- 
fare, overestimates  the  effect  upon  the  jury 


Digitized  by  VjOOQIC 


930 


207  SOUTHWESTERN  REPORTER 


fTex. 


of  the  statements  of  the  county  attorney 
complained  of. 

The  real  merit  of  appellant's  defense  lay 
In  his  claim  that  he  took  the  cotton  without 
fraudulent  Intent,  and  expecting  to  pay  for 
It,  and  believing  It  would  be  all  right  with 
the  owner.  This  defense  was  fully  presented 
to  the  jury  In  two  s^Kirate  ways  by  the  trial 
Judge,  and  the  Jnry  found  against  appellant 
thereon. 

Believing  there  was  no  material  error  In 
the  original  opinion,  the  motion  Is  overruled. 


MARTINEZ  V.  STATE.     (No.  6197.) 

(Oonrt  of  Criminal  Appeals  of  Texas.    Nov.  20, 

191&     On  Motion  for  Rehearing, 

Jan.  15b  1019) 

1.  Obiminai-  Law  «=>1090(18)  —  Review— 
Necessttt  of  Statement  of  Facts— Bux  of 
Exceptions. 

Where  the  only  question  suggested  In  tite 
motion  for  a  new  trial  is  that  the  judgment  is 
contrary  to  the  law  and  the  evidence,  the  same 
cannot  be  considered  in  the  absence  of  a  state- 
ment of  facts;  there  being  no  bill  of  excep- 
tions. 

On  Motion  for  Rehearing. 

2.  CannnAi.  Law  «=»742(l)-CM!WBrLiTT— 
Question  fob  Jdbt. 

The  credibility  of  witnesses  is  a  question  for 
tlie  jury. 

Appeal  from  District  Court,  EI  Paso  Coun- 
ty;   W.  D.  Howe,  Judge. 

Daniel  Martinez  was  convicted  of  viola- 
tion of  the  Prohibition  Law,  and  appeals. 
Judgment  affirmed. 

J.  B.  Larazola  and  P.  E.  Gardner,  both  of 
EI  Paso,  for  awellant 

E.  B.  Hendricks,  Asst  Atty.  6«d.,  for  the 
State. 

PRENDBRGAST,  J.  [1]  This  Is  an  appeal 
from  a  conviction  for  violation  of  the  Pro- 
hibition IiQW.  There  Is  neither  a  statement 
of  facts  nor  a  bill  of  exceptions.  The  only 
question  suggested  In  the  motion  for  a  new 
trial  is  that  the  judgment  Is  contrary  to  the 
Isw  and  the  evidence,  which,  of  course,  can- 
not be  considered  in  the  absence  of  a  state- 
ment of  facts. 

The  judgment  is  affirmed. 

On  Motion  for  R^earing. 

LATTIMORE,  J.  This  case  Is  before  the 
court  on  appellant's  application  for  rehearing. 

At  ft  former  time  the  case  was  affirmed,  the 
only  complaint  being  that  the  evidence  was 
Insufficient  to  support  the  verdict,  and  there 
being  then  on  file  no  statement  of  fticts  or 


bills  of  exertion,  as  shown 'by  the  opinion 
of  the  court. 

In  connection  with  this  motion  for  rehear- 
ing, appellant  flies  a  sworn  statement  from 
the  clerk  of  the  district  court  at  El  Paso 
that  a  statonent  of  facts  was  ffled  with  him 
In  time  and  that  it  was  his  neglect  In  fail- 
ing to  send  the  same  up  to  this  court.  The 
statement  of  facts  Is  now  on  file  in  this  court 
and  has  been  duly  corsidered  before  render- 
ing this  opinion. 

12]  Aa  stated  in  the  original  opinion,  the 
only  contention  of  appellant  Is  that  the  evi- 
dence Is  insufficient  to  support  the  convic- 
tion. Two  witnesses  testified  positively  to 
appellant's  guilt.  The  testimony  of  one  of 
them  was  attacked,  and  to  some  extent  con- 
tradicted, by  testimony  Introduced  by  the 
appellant.  The  evidence  of  the  other  witness 
is  pointed  and  positive  as  to  appellant's  guilt, 
and  this  witness  Is  In  no  wise  Impeached  or 
contradicted  except  by  the  statement  made 
by  appellant's  wife. 

The  question  of  the  credibility  of  the  wit- 
nesses Is  for  the  jury,  and,  that  issue  having 
been  decided  In  fSvor  of  the  state,  we  do  not 
feel  that  there  Is  anything  to  show  prejudtc<> 
on  the  part  of  the  jury  or  that  they  acted 
without  due  regard  for  the  appellant's  rl^ts. 

The  motion  is  overruled. 


BRYANT  T.  STATB.     (No.  622Sw) 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  27, 
1918.    Rehearing  Denied  Jan.  15,  1919.) 

1.  CKnuHAi.  Law    «s>1144(19)  —  Appbal  — 
Rbcobo  on  APFBAI/— Pbesuvptions. 

Where  a  qnalification  by  the  trial  judge  of 
a  bill  of  exceptions  is  criticized  by  appellant, 
but  without  taking  an  excep^on  thereto,  it  will 
be  presumed  on  review  that  the  explanati(>n 
was  attached  with  appellant's  approval;  the 
law  not  requiring  bim  to  accept  a  qualified  bill. 

2.  Cbiminal  Law    «=»404(4)  —  Evipkncb  — 
Clothing  of  Deceased. 

In  a  murder  trial  it  was  not  error  to  al- 
low the  introduction  of  clothing,  worn  by  de- 
ceased during  the  time  of  the  homicido.  to  shov 
by  the  location  of  shot  holes  the  position  of  de- 
ceased at  the  time  he  was  shot,  whether  facine 
defendant  or  not,  as  bearing  on  the  qvoatioD  of 
self-defense. 

Appeal    from    District    Ckmrt,    Kaufman 
County;  Joel  R.  Bond,  Judge. 

John  Bryant  was  convicted  ot  mnrder,  and 
he  appeals.    Affirmed. 

S.  J.  Osborne,  of  Kauftnan,  for  appellant. 
E.  B.  Hendricks,  Asst  Atty.  Goi.,  for  the 
State. 

MORROW,   J.     Appelant   was   convicted 
of  murder,  and  his  punishment  fixed  at  con- 
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Qoement  In  tbe  paidtentlary  for  a  period  of 
leu  years. 

The  only  question  raised  for  review  by  the 
record  Is  that  inrolved  In  the  court  overrul- 
ing appellant's  objection  to  the  Introduction 
of  the  clothing  worn  by  deceased  at  the  tliut) 
of  tbe  homicide.  The  statement  of  facta 
(lisdosea  that  the  appellant  was  occupying 
a  houae  upon  the  farm  of  deceased,  the 
state's  theory  and  evidence  being  to  the  ef- 
fect that  the  deceased,  while  on  his  way  to 
Ills  field,  and  while  passing  near  the  house 
occupied  by  the  appellant,  was  assassinated 
by  the  appellant. 

Appellant's  theory  and  testimony  was 
that,  as  the  deceased  walked  In  front  of  ap- 
pellant's house,  appellant  remarked,  "I  see 
t'ou  hare  your  gun  now."  That  deceased 
was  leading  a  horse,  walking  In  front,  and 
;aid,  "Get  back,  or  I  will  shoot  your  head 
)ff,"  and  raised  bis  gun;  that  appellant  then 
K-ent  in  the  house,  got  his  gon,  and  walked 
>ack  to  the  door,  when  deceased  stepped  be- 
lind  bis  borse  and  attempted  to  draw  his 
pin  over  tbe  horse's  bead.  The  horse  reared 
-i;ck,  when  appellant  shot.  Tbe  appellant 
«ld  tbe  deceased  had  his  gun  in  both  bands, 
jointing  at  appellant,  and  that  be  was  stand- 
r.R  In  a  position  that  one  would  stand  in  try- 
nR  to  shoot 

Tbe  physician  who  attotded  ueceased  said 
hat  he  was  shot  in  tbe  left  side  with  small 
liot ;  some  took  effect  behind  tbe  arm,  some 
n  front  of  it,  and  some  across  bis  breast; 
hat  tbe  shot  took  effect  in  the  left  side,  pen- 
etrating the  skin  from  about  the  shoulder  to 
;bout  the  waistline;  some  behind  and  some 
n  front;  some  scattered  behind  tbe  arm, 
nd  some  close  to  the  arm  in  front.  Those 
a  front  appeared  to  be  glandng  shot     As 

0  whether  there  were  any  directly  in  the 
ran,  witness  bad  made  no  close  examination 
nd  could  not  state. 

The  witness  Toung  testified,  describing  tbe 
lotbes  introduced,  and  that  the  shot  marks 
■•  the  pants  started  above  the  front  left- 
and  pocket  and  ranged  In  behind  the  left- 
and  bip  pot&et;    that  there  were  no  boles 

1  tbe  dilrt  under  the  arm,  but  there  were 
a  top  of  tbe  arm,  on  tbe  front  of  the  arm 
robably  a  little  on  tbe  top  of  tbe  front  of 
le  arm. 

Tbe  trial  Judge  in  qnalifying  tbe  bill  of 
cceptlons  stated  that  the  position  taken  by 
le  state  was  that  the  deceased  when  be  was 
lot  was  leading  a  mule  with  one  hand  and 
>ldlng  the  gun  In^  tbe  other  hand,  bis  arm 
>wn  beside  bis  body,  and  bad  gotten  Just 
,  front,  or  a  little  past  the  door  of  defend- 
It's  bouse,  when  defendant  fired  tbe  gun, 
e  shot  taking  effect  more  nearly  in  tbe  back 
aJ3  In  front  of  the  side  of  his  body,  and  on 
e  -outside  of  bis  arm,  and  no  shot  penetrat- 
l  the  body  immediate  tmder  the  arm,  or 
tbe  underside  of  tbe  arm.    That  tbe  de- 


fense contended  that  tbe  deceased's  gnu  was 
in  position  to  shoot,  bis  arm  raised  from  tbe 
body,  and  I  in  an  «itiraly  dlffevent  poaltion 
from  that  claimed  by  tbe  state,  and  tliat 
deceased  was  feeding  appelant  vvben  tbe  riiot 
was  fir^ 

[1]  Tbe  <iiiaUaoatl<m  of  the  bUl  is  criti- 
dsed  by  tbe  appellant,  bnt,  in  tbe  absence  of 
exception  to  it,  bioaght  up  in  the  record,  die 
preeamptloii  mast  be  indulged  in  this  court 
ttaat  tbe  explanation  was  attached  with  tbe 
appellant's  approvaL  The  law  did  not  re- 
quire blm  to  accept  a  qualified  bllL  Bxon  t. 
State,  33  Tex.  Or.  B.  461,  26  S.  W.  1088; 
Thomas  ▼.  State,  2M  &  W.  990. 

[2]  We  have  carefully  examfned  the  state- 
ment of  fticts,  however,  and  are  of  the  opin- 
ion that  the  court's  qualification  of  tbe  bill 
is  not  without  support  in  ttie  evidence.  The 
location  of  tbe  shot  holes  in  tbe  clothing 
appears  to  have  liad  a  material  bearing  on 
tbe  controverted  issue  touching  the  position 
of  tbe  deceased  at  tbe  time  be  was  shot,  and 
relating  to  the  question  of  whether  the  homi- 
cide was  unlawful  or  Justifiable. 

Hie  Judgment  is  affirmed. 


CAMPOS  V.  STATE.     (No.  51T7.) 

(Coart  of  Criminal  Appeals  of  Texas.    Nov.  6, 

IMS.    Rehearing  Denied  Jan. 

15,  1919.) 

1.  Labcent  «=»15(3)— Thkpt  bt  Baileb— Ne- 
OESsmr  OF  Oontbaotdai,  Relation. 

Where  defendant  in  prosecution  for  theft 
was -sent  by  his  employer  to  deliver  oil,  with 
a  bill  for  90  cents,  and  through  the  storekeeper's 
mistake,  in  thinking  that  the  bill  wSs  for  $9, 
was  given  that  amount,  and  kept  f&lO,  there 
was  no  theft  by  bailee ;  the  money  not  coming 
into  defendant's  possession  by  virtue  of  a  con- 
tract. 

2.  LiABosHT  4s»16(3)— Bt  Baujei!— Intent. 

Where  accused  wag  sent  to  a  store  to  de- 
liver 80  cents  worth  of  oil,  and  by  mistake  was 
paid  $9,  and  kept  $8.10  of  it,  if,  wlien  re- 
ceiving sucli  money  from  storekeeper,  he  form- 
ed the  criminal  design  to  appropriate  it  to  his 
own  use,  and  did  so  appropriate  it,  the  appro- 
priation would  be  theft,  bnt  if  he  subsequently 
formed  such  fraudulent  purpose,  he  could  not  be 
convicted  under  tbe  general  charge  of  theft  un- 
der Vernon's  Ann.  Pen.  Oode  1916,  art  1882. 

Appeal  from  Bexar  C!ounty  Court;  Nelson 
Lytle,  Judge. 

S.  O.  Campos  was  convicted  of  misdemean- 
or theft,  and  appeals.    Affirmed. 

IMedricb  A  Meyer  and  W.  C.  Linden,  both 
of  San  Antonio,  for  appellant 

B.  B.  Hendricks,  Asst  Atty.  Gen.,  for  tbe 
State. 
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MOBBOW,  3.  Appellant  was  conricted  of 
misdemeanor  theft;  and  his  punishment  fixed 
at  three  months'  oonflnement  in  the  county 
latl. 

He  was  an  employ^  of  one  Dlelmann,  who 
sent  blm  to  deliver  a  flve-gallon  cafi  of  oil 
to  the  Sherwltt-WUUams  paint  stone,  giving 
him  the  bin  for  the  oil  against  one  Boegleln 
for  90  cents.  The  purchaser  of  the  oil  was  a 
customer  of  the  point  store,  and  the  conten< 
tlon  oC  the  state  ils  that  when  the  bill  was 
presented  one  C!onnor,  a  clerk  In  the  stores 
was  told  by  another  employ^  to  pay  the  blU, 
stating,  "Here  la  a  ?9.00  C.  O.  D.  order." 
Whereupon  Connor  paid  the  appellant  18, 
whereas  the  bill  called  for  but  00  cents.  Ap- 
pellant accounted  to  his  employer  for  the  00 
(ients,  and  his  convtctlon  Is  based  upon  the 
proposition  that  he  was  guilty  of  theft  of  the 
remainder  of  the  90t  namely  $8,10.  Com- 
plaint was  not  made  by  Connor  iintU  two 
days  after  the  transaction,  when  he  called  on 
appellant's  employer  and  claimed  that  he 
had  by  mistake  paid  $9  to  appellant  instead 
of  90  cents.  Appellant  denied  that  he  re- 
ceived the  amount,  claiming  that  he  received 
but  $1,  and  gave  Connor  10  cents  In  change. 
He  said  that  on  Ms  retui^  he  gave  bis  em- 
ployer the  dollar  and  received  10  cents  in 
change.  His  employer  testified  that  the  ap- 
pellant did  on  bis  return  give  him  the  dol- 
lar, receiving  10  cents  In  change.  Appellant 
claimed  that  he  had  no  further  money,  and 
that  he  had  gotten  special  permission  subse- 
quently on  the  same  day  to  obtain  25  cents 
on  his  wiiges  for  the  purpose  of  getting  his 
lunch.  He  was  corroborated  by  his  employ- 
er with  reference  to  obtaining  this  25  cents 
on  the  statement  that  he  wanted  It  for  the 
purpose  named.  He  bore  a  good  reputat)l<Hi, 
and  had  been  In  the  employ  of  Dlelmann  for  a 
long  time,  and  had  frequently  collected  mon- 
ey for  him,  and  always  accounted  fol-  it. 
Connor's  testimony  was  corroborated  by  an- 
other employe  of  the  Sherwin-Williams  Com- 
pany, who  stated  that  be  had  handed  the 
bill  to  Connor  telling  him  it  was  a  ^  C.  O. 
D.  bin,  and  that  he  had  seen  Connor  pay  the 
appellant  money;  he  remembered  a  $5  bill 
and  two  silver  dollars. 

The  indictment  charged  theft  and  theft  by 
bailee.  Both  counts  were  submitted  to  the 
jury,  and  the  jury  found  appellant  guilty 
of  theft. 

Appellant  complains  of  the  refusal  of  the 
following  special  charge: 

"You  are  instructed  that  before  you  can  find 
the  defendant  guilty  of  the  offense  of  theft 
charged  in  the  information  you  must  believe 
from  the  evidence  beyond  a  reasonable  doubt 
that  the  defendant  took  the  money  wrongfully  at 
the  time  of  the  taking.  If  you  believe  from  the 
evidence  beyond  a  reaBonable  doubt  that  the 
defendant  obtained  the  money  by  means  of  a 
false  pretext  or  representation,  and  that  the  de- 
fendant at  the  time  he  received  the  money,  if  he 
did.  receive  it.  had  the  intent  to  deprive  the  own- 


er of  the  value  thereof  and  to  appropriate  it  to 
his  own  use  and  benefit,  then  he  would  be  suil- 
ty;   otherwise  not. 

"So,  of  course,  if  you  should  believe  from  tie 
evidence  that  these  facts  did  not  exist,  you  will 
find  the  defendant  not  guilty,  and  this  erea 
though  you  should  believe  from  the  evidence  that 
tie  defendant,  after  he  received  the  money,  i( 
he  did  receive  it,  formed  the  intent  to  appropri- 
ate the  money  to  his  own  use  and  benefit  and  to 
deprive  the  owner  of  the  value  thereof." 

[1]  The  transaction  from  the  state's  stand- 
point did  not  justify  the  submission  of  the 
Issue  of  theft  by  baOee.  A  prosecution  for 
that  offense  must  be  based  upon  the  conver- 
sion of  property  which  comes  Into  the  pos- 
session of  the  accused  by  virtue  of  a  con- 
tract There  coold  be  no  contract  implied 
from  this  transaction.  B'rom  his  standpoln; 
Connor  simply  delivered  to  appellant  $8.10 
by  mistake.  Appellant  claims  to  have  receiv- 
ed but  one  dollar,  of  which  he  returned  10 
cents.  M  he  received  the  other  $8,  It  was  not 
his  money  and  was  not  his  employer's  moc- 
ey,  and  no  contractual  relation  between  him 
and  Connor  resulted.  See  Fulcher  v.  State, 
32  Tex.  Cr.  B.   824,  25  S.  W.  625. 

[2]  If  when  appellant  received  the  monej 
he  formed  the  ci^mlnal  design  to  appropriate 
it  to  his  own  use  and  did  so  appropriate  It. 
it  would  be  theft  Fulcher  v.  State,  32  Tex. 
Cr.  B.  624,  25  S.  W.  625.  If  he  received  It 
without  the  criminal  design  and  subsequent- 
ly formed  the  purpose  to  fraudulently  ap- 
propriate It,  he  could  not  be  convicted  under 
the  general  charge  of  theft  under  article 
1332,  Vernon's  Ann.  Pen.  Code  1916,  under 
which  this  prosecution  is  had.  If  there  was 
evidence  upon  which  to  base  sudi  charge.  It 
would  have  been  proper  to  tell  the  Jury  that 
appellant  could  be  convicted  of  theft  only 
in  the  event  he  fbrmed  the  intention  to 
fraudulently  appropriate  the  money  at  the 
time  he  received  it.  The  special  charge  re- 
quested in  a  sense  suggests  this  theory, 
though  It  is  not  framed  so  as  to  properlv 
present  it  The  evidence,  however,  as  we 
view  it,  does  not  raise  this  issue.  It  does  not 
suggest  that,  if  appellant  received  19,  he 
did  not  know  it  was  not  more  than  the 
amount  of  his  bill.  There  seems  to  have 
been  but  one  Issue,  namely :  Did  Connor  pay 
him  $1,  or  did  be  pay  him  $9.  This  issce 
could  be  solved  under  a  general  charge  of 
the  court  Instructing  the  Jury  that  the  right 
to  convict  was  conditioned  uiwn  belief  be- 
yond a  reasonable  doubt  that  appellant 
fraudulently  fbok  the  money  fr<nn  the  pos- 
session of  Connor.  This  issue  the  Jury  solv- 
ed against  appellant  on  conflicting  evidence, 
and  we  do  not  feel  anthoriied  to  disturb  the 
finding  which  has  been  approved  by  the  trial 
court.  The  suggestion  that  it  was  necessary 
to  prove  the  value  of  the  money  seems  not 
well  founded.  See  Branch's  Ann.  P.  0.  p. 
1422,  {  2620,  and  cases  cited:  Britain  v. 
State,  62  Tex.  Cr.  B.  168.  105  S.  W,  SIT: 
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Dennis  ▼.  State,  74  S.  W.  BB»i  Butler  r. 
State,  46  Ita.  Cr.  R.  289,  81  S.  W.  743;  Jack- 
son ▼.  State,  60  Tez.  Cr.  B.  278,  181  S.  W. 
1076. 

Tbe  Judgment  is  ordered  affirmed. 


LOVEIxADT  et  al.  v.  HARDING  «t  al. 
(No.  8B12.> 

(Court  «l  CWil  Appeals  of  Texas,    Ft  Wortli. 
Not.  2,  1918.) 

1.  TvANDLOBD  AND  TCirANV>^«s>280(8)— ACTION 
i>OB  RKIfT— VaBIANCE. 

Tbe  petition,  in  action  for  rent,  alleging 
written  leiiss  of  second  and  third  floors  of  baild- 
ing,  lease  offered  in  evidence  in  terms  of  sec- 
ond floor,  is  subject  to  objection  of  fatal  vari- 
ance. 

2.  PiiSAOMo  4sa»3i&— Mkobssht  ov  Paooir— 
Aouswow  m  Fuu. 

Plaintiff  must  pcove  tiie  lease  as  alleged  in 
petition,  notwithstanding  specia,!  pleas  in  answer 
admitting  it,  they  following  and  being  subordi- 
nate to  a  general  denial  of  allegations  of  peti- 
tion,  coupled  with  demand  for  strict  proof. 

a.  Fkauds,  Statute  of  (S=>158(4)— Pabol  Ev- 
lOEMCE— Vabyino  Lkase. 
In  view  of  statute  of  frauds  as  to  lease  for 
more  than  a  year,  parol  evidence  that  written 
lease  in  terms  of  second  Qoor,  was  intended 
to  also  cover  third  floor,  is  unavailing. 

4.  ixANOIfOBD  AND  TENANT  «=»230(S)— ACTION 

rou  Rent— Vabiance. 
There  is  no  fatal  variance  between  lease  ex- 
ecuted by  husbands  alone,  and  petitiuu  pf  hus- 
bands and  wives  for  rent,  expressly  alleging  it 
was  so  executed,  coupled  with  allegation  that 
it  was  executed  on  behalf  of  all  the  plaintiffs. 

&    IxANOLOBD    AND   TBNANT   4S961— BSTOPFKL 

Of  Tenant. 
Lessee   is   estopped   to   deny   lessors'    title, 
though  the  proofs  show  the  property  belonged 
to  the  lessors'  wives. 

6.  Refobmation  oir  Inbtbuicents  emdi -Mp- 
TOJkJj  Miotakb—Numbkb  or  Leased  Build- 
in  a — Evidence. 

To  show  mntual  mistalie,  claimed  by  lessor, 
for  reformation  of  lease  describing  leased  build- 
ing as  No.  10,  evidence  that  the  building  oc- 
<'upie<I  by  lessee  under  tbe  lease  was  No.  11 
is  admissible. 

7.  Landlobd  and  Tenant  «=>231(^  — 
Change  of  Tenant— Evidence. 

To  meet  plea  and  testimony  of  lessee,  sued 
for  rent,  that  there  was  an  agreement  acted  on, 
that  another  should  be  substituted  in  her  place 
as  tenant,  lessors'  agent  for  collcctioa  of  rents 
could  testify  that  be  made  no  such  agreement. 

8.  Im-Ndlobd  and  Tenant  <S=»200(1)— Substi- 
TCTioN  OF  Tenant— Re-kntbt  of  Obioinal 
—Rate  of  Rent. 

If  written  lease  was  abrogated  by  agreement 
(nbstituting  another  as  tenant,  then  for  any  part 


dt  the  term  that  the  oricinal  lessee  occupied 
onder  re-entry,  after  the  substituted  tenant  va- 
cated, the  measure  of  recovery  is  not  the  rent 
stipulated  in  lease,  but  the  reasonable  rental 
valuer  in  tbe  absence  of  another  contract  fixing 
rent  for  such  period. 

9.  Ajppbal  and  Bbbob   •s*?^!)  —  Assion- 
UENTB  OF  Bbbob— Stateuents. 

Assignment  of  error  will  not  be  considered, 
statement  following  it  being  foreign  to  it, 

10.  Release  <ss>52— Aobeeubnt  fob— Mttto- 
AL  Mistake— Plea. 

A  plea,  whereby  defendant  sought  to  avoid 
an  agreement  for  release,  alleging  that  she  ex- 
ecuted it  with  a  certain  understanding  and  un- 
der a  certain  beUef  as  to  Ita  legal  import,  is 
inanffldent  as  a  plea  of  mutoal  mistake. 

11.  REr.F.AaE    «=>52— AOBEEllENT    FOB— FBAUD 
— PUCA. 

A  plea  whereby  defendant  sought  to  avoid 
an  instrument  executed  by  her  and  a  company, 
alleging  that  she  was'  induced  to  sign  by  con- 
temporaneoaa  oral  agreement  of  company's  agent 
that  in  consideration  tlwrefor  the  cotnpany 
woold  do  oertnin  tUnga,  and  that  she  executed 
it  with  tba  nnderatanding  and  under  the  belief 
that  such  was  its  legal  Import,  and  that  she  was 
not  indebted  to  the  company  in  the  amount  nam- 
ed in  it,  is  insufficient  as  a  plea  of  fraud. 

12.  Evidence  ia-i.'H3(3>— Pabol  Aobbxmbnt— 

CONfllD^lAnON. 
The  *indebtedness  Mentioned  in  an  instru- 
ment, ezecBted  by  defendant  and  a  company, 
ndiich  the  company  agreed  to  aatiafy  on  pay- 
ment of  a  certain  sum  by  defendant,  not  being 
definitely  stated,  and  the  inst«ument  contemplat- 
ing that  a  pending  suit,  in  which  the  company 
and  another  as.serted  claims  against  defendant, 
should  be  dismissed,  she,  so  pleading,  could  testi- 
fy that  the  company's  agent,  who  procured  her 
signature,  agreed  as  consideration  that  the  com- 
pany would  satisfy  all  claims  asserted  against 
her  in  the  anlt 

13.  Tbial  <&=»194(8)  — Instbuctions- Diske- 

OABDINQ  TEBTHIONT. 

The  court  in  its  charge  could  not  assume 
as  untrue  proof  sufficient  to  support  allegations 
as  to  actual  application  of  payments. 

14.  I^NDLOBO   AND   TENANT  «=9254(2)— LlEN 

— Waivee— SuiNO  Out  Wbits. 
Plaintiffs  do  not  waive  a  landlord's  lien  by 
suing  out  a  writ  of  sequestration  and  distress 
warrant,  though  the  writs  are  levied  on  part  of 
the  property  on  which  the  lien  is  claimed. 

Appeal  from  District  Court,  Tarrant  Coun- 
ty; Ben  M.  Terrell,  Judge. 

Action  by  R.  E.  Harding  and  others  against 
Maud  Lovelady  and  others,  with  croB»«cttoD 
ty  defendant  Fakes  A  Co.  Firom  adverse 
Jadgmmt  tbe  named  defendants  appeal.  Re- 
versed and  remanded. 

McLean,  Scott  &  McLean,  L.  M.  Levy,  M. 
H.  Brown,  and  Chas.  T.  Rowland,  all  of  Ft 
Worth,  for  appellants. 
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Ross,  Ross  ft  Alexander,  W.  F.  Toang,  M. 
ti.  MasslngUI,  and  Glover  G.  Johnson,  aU  of 

Ft.   Worth,   for  appellees. 

DUNKMN,  J.  R.  B.  Harding  and  C.  T. 
Burns  executed  a  lease  for  a  period  of  42 
months  to  Bland  Lovelady  on  a  portion  of  a 
building  situated  In  the  city  of  Ft.  WV>rth. 
which  was  the  separate  property  of  Mrs. 
Merle  R.  Harding,  wife  of  R.  £>.  Harding,  and 
Mrs.  EUa  R.  Bums,  wife  of  G.  T.  Bums. 
The  property  was  used  by  the  lessee  as  a 
hotel  and  rooming  house. 

This  suit  was  institnted  by  R.  E.  Harding 
and  wife  and  C.  T.  Bums  and  wife  to  re- 
cover a  balance  alleged  to  be  due  as  rents  for 
the  period  of  time  covered  by  the  lease  and 
for  10  months  after  the  termination  of  that 
period.  It  was  alleged  In  plaintiffs'  petition 
that  by  the  terms  of  the  lease,  which  was  In 
writing,  a  lien  was  created  upon  all  property 
which  the  lessee  might  place  In  the  leased 
premises,  and  plaintiffs  prayed  for  a  foredo- 
snre  of  that  Uen,  and  also  the  statutory  land- 
lord's lien  upon  certain  articles  of  furniture 
which  the  lessee  had  used  In  conducting  a 
hotel  and  rooming  house. 

It  was  further  alleged  that  Mrs.  J.  A.  Nay- 
lor  had,  by  written  instrument  and  for  a 
valuable  consideration,  agreed  to  pay  and 
guaranteed  the  payment  of  $350  of  the  rents 
accruing  nnder  said  lease,  and  she  ^as  made 
a  party  defendant  in  order  to  recover  of  hex 
that  sum  with  Interest  thereon.  It  was  far- 
ther alleged  that  Fakes  ft  Co.  and  the  Ft 
Worth  WiarehouSfe  &  Transfer  Company,  both 
private  corjwratlons,  had  wrongfully  convert- 
ed to  their  own  use  the  furniture  upon  which 
plaintiffs  claimed  a  Uen  for  the  rents  alleged 
to  be  due,  and  those  two  corporations  were 
likewise  made  defendants,  and  judgment  was 
sought  against  them  for  the  value  of  the 
property  so  alleged  to  have  been  converted. 

Fakes  &  Co.  filed  a  cross-action,  in  which 
it  sought  Judgments  over  against  Maud  Love- 
lady  and  also  Mrs.  J.  A.  Naylor  for  the  pur- 
chase price  of  some  of  the  furniture  which 
had  been  placed  In  the  leased  premises,  and 
also  for  foreclosure  of  a  chattel  mortgage 
g^ven  to  secure  the  payment  of  the  same. 

After  the  Institution  of  the  suit  plaintiffs 
sued  out  a  writ  of  sequestration,  which  was 
levied  upon  certain  articles  of  furniture;  but 
later  the  same  was  replevied  by  Maud  Love- 
lady  by  giving  a  statutory  replevy  bond  with 
sureties  thereon.  Plaintiffs  recovered  Judg- 
ment against  Maud  Lovelady  for  the  balance 
of  the  rents  claimed  In  their  petition,  also 
for  foreclosure  of  the  lien  alleged  to  secure 
the  same,  said  foreclosure  being  against  all 
of  the  defendants,  and  the  lien  being  de- 
creed as  superior  to  the  chattel  mortgage 
Uen  claimed  by  Fakes  ft  Co.  upon  the  same 
property.  In  the  Judgment  it  was  recited 
that  the  property  so  replevied  by  Maud  Love- 
lady  had  since  been  disposed  of  by  her,  and 
that  she  was  unable  to  return  the  same  to 


the  officer  who  levied  the  writ  of  sequestra- 
tion, and  accordingly  a'  personal  Judgment 
was  rendered  In  plaintiffs'  favor  af^nst  tbe 
sureties  on  the  replevy  bond  for  the  value  of 
the  property  so  r^levied,  bat  no  persooal 
Judgment  was  rendered  in  plaintiffs'  favor 
against  Fakes  ft  Co.  or  the  Ft  Worth  Ware- 
house ft  Transfer  Company. 

Judgment  was  also  rendered  In  favor  of 
Fakes  &  Co.  against  Maud  Lovelady  for  tbe 
sum  of  indebtedness  it  claimed  she  owed,  and 
for  a  foreclosure  of  its  mortgage  Uen  agalDst 
the  furniture,  upon  which  plalntlfls  were 
given  a  foreclosure,  but  subject  to  plaintiffs' 
Uen,  which  was  decreed  to  be  a  prior  and  su- 
perior lien.  Fakes  ft  Go.  also  recovered  t 
personal  Judgment  against  Mrs.  J.  A.  Naylor 
for  the  amount  shown  to  be  due  upon  promis- 
sory notes  executed  by  her  in  favor  of  Fakes 
ft  Go. 

From  the  Judgment  so  rendered  Maud 
Lovelady  and  Fakes  ft  Co.  have  appealed. 

[1]  In  plaintiffs'  petition  it  was  alleged 
that  the  lease  contract  executed  by  Maude 
Lovelady  was  In  writing,  and  by  its  terms 
plaintiffs— 

"demised  and  leased  to  said  defendant  Maod 
Lovelady  property  located  in  precinct  Na  1, 
Tarrant  county,  Texas,  and  known  and  described 
as  the  second  and  third  floors  ot  the  boilding 
known  as  1007^  Houston  street.  In  the  dtr 
of  Ft  Worth,  Tarrant  county,  Texas,  the  groujid 
floor  of  which  was  at  the  time  and  is  now  oc- 
cupied by  the  Wm.  Henty  Hwd.  Go." 

Upon  the  trial  plalntias  Introduced  in  evi- 
dence a  lease  describing  the  leased  premises 
as  foUows: 

"Being  2nd  floor  of  building  of  whidi  (ToDod 
floor  is  now  occupied  by  the  Wm.  Henry  Hwd. 
Ga,  better  known  as  1107^  Houston  street" 

Defendant  Hand  Lovelady  objected  to  the 
Introductiixi  of  the  lease  on  the  grronnd  tliat 
It  was  a  different  instrument  from  that  al- 
leged In  plaintiffs'  petition,  and  that  the 
variance  was  fatal.  In  overruling  that  ob- 
jection we  think  the  court  erred. 

It  will  be  observed  that  the  written  lease 
was  to  the  second  floor  only  of  the  building, 
while  the  pleading  of  the  plalntKFs  alleged  it 
to  cover  the  second  and  third  floors,  and  this 
discrepancy,  we  think,  constituted  a  fatal 
variance,  even  though  It  should  be  said,  but 
which  we  do  not  feel  called  upon  to  decide, 
that  the  designation  of  the  premises  in  the 
pleadings  and  the  lease  as  being  a  bnildlns. 
the  ground  floor  of  which  was  occupied  by 
the  "Wm.  Henry  Hwd.  Co.,"  would  be  suffi- 
cient to  render  unimiwrtant  the  further  vari- 
ance in  the  description  of  the  building  In  the 
lease  as  1107%  instead  of  1007^^  Houston 
street 

[2]  Appdlees  Insist  that  It  was  unnecessair 
to  Introduce  proof  of  the  lease,  in  view  of  the 
fact  that  the  answer  of  Maud  Lovelady  con- 
tained special  pleas  In  which  she  admitted 
tbe  execution  by  pUlBtiSs  R.  BL  Hardlns  and 
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C.  T.  Bnrns  as  lessors,  and  herself  as'Iessee, 
of  a  lease  of  the  pniperty  described  in  plain- 
tiffs' petition,  upon  the  terms  and  for  the 
length  of  time  therein  alleged,  and  for  that 
reason  the  assignment  of  error  now  Tinder 
<llscusslon  shoald  be  OTermled. 

While  the  answer  of  Maud  Lovelady  did 
contain  snch  special  pleas,  nevertheless  those 
pleas  followed  and  were  subordinate  to  a 
plen  containing  a  general  denial  of  ail  the  al- 
legations contained  In  plaintiffs'  petition, 
coapled.  with  a  demand  Mr  strict  proof  of 
sncli  allegations. 

In  Bamnan  y.  Chambers,  91  Tex.  HI,  41  S. 
W.  472,  onr  Supreme  Court  nsed  the  M- 
lowing  language: 

"When  a  fact  alleged  in  the  petition  is  denied, 
either  generally  or  specially,  by  the  defendant 
in  his  answer,  the  plaintiff  must  prove  it,  al- 
though tbe  defendant  may,  in  another  plea,  aver 
the  same  fact.  We  have  so  held  at  tbe  present 
term  of  this  eoart.  SilHman  v.  Qano,  90  Tex. 
637  [39  S.  W.  SGO,  40  8.  W.  891]." 

As  aald  In  mbstnnce  in  that  dedslon,  to 
hold  otherwise  wonld  rlrtiially  destroy  the 
right  given  by  our  statutes  to  file  Inconsist- 
ent pleas,  if  they  are  filed  In  the  due  order 
of  pleading. 

[31  By  reason  of  onr  statute  of  frauds.  It 
was  necessary  to  the  validity  of  the  lease  of 
tbe  property  for  a  longer  period  than  one 
year  that  it  he  In  writing.  As  noted,  the 
lease  introduced  In  evidence  was  for  one 
story  only  of  the  building,  while  the  lease 
allcf^ed  was  for  two  stories,  and  all  the  parol 
proof  showed  that  the  lease  was  intended  and 
anderstood  to  cover  tlie  third  floor  of  the 
building  as  well  as  the  second  floor.  But  snch 
parol  proof  was  unavailing  in  view  of  the 
statute  of  frauds,  and  there  was  no  written 
evidence  whatever  to  eftiow  that  the  third 
floor  was  leased.  Nor  was  there  any  allega- 
tion in  plaintiffs'  pleadings  of  mntual  mis- 
talce  in  the  drafting  of  the  lease  nor  any  at- 
tempt to  reform  it. 

[4,  J]  There  is  no  merit  in  the  contention 
that  there  was  a  farther  fatal  variance  in 
that  tbe  lease  was  executed  by  R.  E.  Bardr 
ing  and»C.  T.  Bnma  alone,  without  l>elng 
Joined  therein  by  their  wives,  who  owned  the 
jiroperty  in  tlielr  separate  rights,  since  in 
plaintiffs'  petttlcm  it  was  expressly  alleged 
tJiat  the  lease  was  so  executed,  coupled  with 
the  further  allegation  that  the  same  was  exe- 
cuted In  behalf  of  all  the  plalntlfTs.  Further- 
more^ tbe  lessee  was  estopped  to  deny  the 
title  of  ber  landlords  named  in  tbe  written 
lease  under  which  she  occupied  the  premises; 
and  tirr  this  reason  we  overrule  another  as- 
slgnRKint  in  which  complaint  is  made  of  the 
refusal  of  Hand  Lovelady's  request  for  an 
Instructed  verdict  in  her  favor,  because  the 
proof  sbowed  that  tbe  property  leased  was 
tke  separate  property  of  Mn.  Harding  and 
Mrs.  Burns,  who  did  not  execute  the  leafte 
Jointly   with  tbeir  bvabands.     Standley  v. 


Oirrey,  161  S.  W.  416;  Juneman  v.  rranklln, 
67  Tex.  411.  3  S.  W.  562. 

[t]  With  respect  to  two  other  assignments, 
in  which  complaint  is  made  of  proof  admitted 
to  identify  the  building,  we  suggest  that  up- 
on another  trial,  if  there  is  a  proper  plea  of 
mutual  mistake  of  the  parties  in  the  written 
lease  in  describing  the  property  as  No.  1107% 
instead  of  No.  1007%  Houston  street,  then 
we  believe  that  testimony  to  ^ow  that  the 
latter  number  was  the  number  of  the  building 
that  was  occupied  by  the  lessee  under  tbe 
lease  would  be  admissible  as  tending  t9  sus- 
tain such  a  idea. 

[7]  There  was  no  error  In  permitting  the 
witness  Taylor,  who  was  agent  for  plalntifFs 
in  the  collection  of  tbe  rents,  to  testify  that 
be  never  made  any  agreement  with  Miss 
Lovelady  or  Mrs.  Naylor  that  tbe  iatter 
should  be  substltnted  as  tenant  In  the  place 
,and  stead  of  tbe  fbrmer,  in  view  of  the  plea 
and  testimony  of  Miss  Lovelady,  In  effect, 
that  there  was  such  an  agreement,  and  that 
In  accordance  therewith  Miss  liovelady  va- 
cated the  premises,  which  were  tlierenfter 
occupied  by  Mrs.  Naylor  for  several  months, 
and  that  during  such  occupancy  plaintifTs 
looliied  to  Mrs.  Naylor  alone  as  the  tenant, 
and  the  rents  were  paid  by  ber  as  such. 

[I]  In  connection  with  that  plea  of  substi- 
tution of  Mrs.  Naylor  as  tenant,  and  tbe  re- 
sulting release  of  Miss  Lovelady  from  her 
rental  contract,  the  latter  further  pleaded 
that,  after  Mrs.  Naylor  had  occupied  tbe 
premises  for  a  few  months,  she,  too,  vacated 
the  premises,  and  Mlas  Lovelady  then  re-enter- 
ed the  same,  and  thereafter  occupied  the 
property  as  a  tenant,  not  under  the  original' 
lease  contract,  but  under  an  Implied  contract 
to  pay  the  reasonable  value  of  the  rental,  and 
not  under  any  contract  to  pay  any  fixed  sum. 
Some  testimony  was  introduced  tending  to 
support  those  allegations,  after  the  introduc- 
tion of  which  Miss  Lovelady  offered  testi- 
mony tending  to  show'  that  the  reasonable 
rental  value  of  tbe  premises  during  ber  sec- 
ond occni>ancy  was  less  than  the  amoimt 
stipulated  in  the  written  lease,  but  upon  ob- 
jection by  plaintiffs,  this  proffered  evidence 
was  excluded.  This  ruling,  we  think,  was 
error,  since,  if  tbe  written  contract  was 
abrogated  before  the  termination  of  the 
rental  period  stipulated  therein,  then,  in  tbe 
absence  of  another  contract  fixing  tbe  amount 
of  rents  for  the  time  Miss  Lovelady  occupied 
the  premises  after  Mrs.  Naylor  vacated  tbem, 
tbe  measure  of  plaintiffs'  recovery  for  ttiat 
period  clearly  would  be  the  reasonable  ren- 
tal value  of  tbe  property;  but  such  proof 
would  not  be  admissible  to  reduce  tbe  rents 
stipulated  In  the  lease  accruing  prior  to  tbe 
alleged  occupancy  by  Mrs.  Naylor,  If  such 
lease  was  legally  effective. 

[9]  Tbe  reepectlve  statements  following  tlw 
sixth  and  seventh  assignments  of  error  in  the 
brief  of  Miss  Lordady  are  entirely  foretgo 
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to  those  assignments,  wlil<^  therefore  will 
not  be  considered. 

[10-12]  Fakes  &  Co.  sought  a  recovery  of 
Miss  Loyelady  for  $625,  with  Interest,  upon 
the  following  written  instrument,  which  was 
introduced  In  erldoioe: 

"October  SO,  iBM. 
"Miss  Maud  LoTelady,  Fort  Worth,  Texas: 

"Dear  Madam:  Upon  receipt  of  your  check 
(or  $625,  and  the  return  of  the  Victrola,  Buck 
Range,  all  records,  and  six  carpets,  we  will  give 
you  a  receipt  in  full  of  all  indebtedness.  This, 
of  course,  includes  the  goods  delivered  to  our 
warehouse  off  of  the  Interurban.  Dismissal  of 
suit  now  pending.        Tours  rery  truly, 

"Fakes  &  Company, 
"F.  A.  Martin,  Mgr. 
"Accepted: 

"Fakes  &  Company. 
"F.  A.  Martin. 
"Maud  Lovelady." 

Miss  Lorelady  sought  to  avoid  the  Instru- 
ment by  u  special  plea  to  the  effect  that  she 
was  induced  to  sign  it  by  reason  of  an  alleg- 
ed contemporaneous  parol  agreement  of  the 
agent  of  Fakes  &  Go.  that  In  consideration 
therefor  said  company  would  pay  off  and  dis- 
charge all  the  claims  against  her  in  this  suit 
by  all  parties,  and  that  she  executed  the  in- 
strument with  that  understanding,  and  under 
the  belief  that  such  was  the  legal  import  of 
the  Instrument,  and  that  she  was  not  then  in- 
debted to  Fakes  &  Co.  In  the  amount  named  In 
the  instrument.  Upon  the  trial  she  offered  to 
testify  substantially  to  the  facts  so  pleaded, 
but  upon  objection  of  plaintiffs  such  testi- 
mony was  excluded  i)j-  the  court,  although 
the  ground  of  the  objection  was  not  stated. 
Furthermore,  the  objection  was  addressed 
to  the  testimony  as  a  whole.  The  special 
plea  mentioned  was  wholly  Insufficient  as  a 
plea  of  mutual  mistake  or  fraud  inducing  the 
execution  of  the  instrument,  and  none  of  the 
testimony  excluded  was  admissible  upon  that 
theory,  which  is  the  theory  upon  which  ap- 
pellant now  insists  that  It  was  admissible. 
But  in  view  of  another  trial  we  deem  It  prop- 
er to  say  that.  In  view  of  the  fact  that  the 
Indebtedness  mentioned  in  tbe  Instrument 
therein  which  Fakes  &  Co.  agreed  to 
discharge  upon  payment  of  the  $625  Is  not 
definitely  stated,  and  In  view  of  the  further 
fact  that  the  Instrument  also  contemplated 
the  dismissal  of  the  present  suit  which  was 
then  pending,  we  think  It  would  be  permissible 
for  Miss  Level  ady  to  testify  that  the  agent  of 
Fakes  &  Co.  who  procured  her  signature  to 
the  Instrument  agreed  as  a  consideration 
therefor  that  said  company  would  satisfy 
all  claims  asserted  against  Miss  Lovelady  in 
this  suit. 

The  alleged  lease  contract  by  its  terms  ex- 
pired July  7,  1915,  and  according  to  allega- 
tions In  plaintiffs'  petition  Miss  Lov^ady 
paid  all  the  rents  accruing  thereunder  up-  to 
November  14,  1914,  but  still  owes  a  balance 
for  the  remainder  of  the  term  covered  by  the 
lease,  aggr^atlng  $350,  and  she  also  owes  t 


balance  aggregating  $575  for  tb«  period  of 
ten  months  during  which  she  held  the  prop- 
erty after  the  expiration  of  the  period  fixed 
by  the  leasee  and  in  that  connection  It  is  al- 
leged that  she  made  partial  payments  of  rectj 
during  that  period,  aggregating  $675.  Plain- 
tUts  alleged  that,  by  virtue  of  the  fact  that 
Miss  liovelady  held  the  premises  over  after 
the  expiration  of  the  lease,  she  was  obligated 
to  pay  rents  at  the  rate  per  month  stipulated 
In  tbe  lease,  thereby  Invoking  the  rule  au- 
nounoed  in  Woodward  v.  F.  W.  &  D.  C.  By. 
Oa,  35  Tex.  Civ.  App.  14,  79  &  W.  896,  and 
authorities  there  died.  They  also  alleged 
and  sought  to  foreclose  the  statutory  laad- 
lord's  Hen  for  the  rents  accruing  daring  the 
period  following  that  covered  by  the  lease. 

Fakes  &  Cb.  claimed  a  chattel  mortgage 
lien  upon  some  of  the  furniture  situated  la 
the  building,  which  the  proof  shows  was  dat- 
ed April  6,  1914,  and  was  filed  for  record  on 
the  following  day.  And  said  company  now  In- 
sists that  the  payments  made  after  the  terml- 
natl<Mi  of  the  lease  should  be  by  the  court 
applied,  first,  to  the  liquidation  of  the  balance 
due  upon  the  written  lease,  and  then  to  the 
satisfaction  of  tbe  rents  accruing  from  month 
to  month  during  the  hold-over  period.  This 
contention  is  based  iK>on  the  further  conten- 
tion tliat  there  was  never  aoy  applicatlou 
made  of  these  payments  to  any  particular  de- 
mands, and  therefore  the  court  ahoold  appl; 
them  to  the  setisfactioa  of  the  debts  in  the 
order  named.  And  upon  tbe  assumption  of  the 
correctness  of  those  contentions  oomplalnt  is 
now  made  of  tbe  refusal  of  said  company's 
request  for  an  Instructed  verdict  to  tbe  ef- 
fect that  its  chattel  mortgage  pleaded  was  a 
superior  lien  to  plaintiffs'  contract  lien  stipu- 
lated in  the  written  lease,  as  well  as  their 
alleged  li^is  for  rents  accruing  daring  the 
hold-over  period,  thus  Invoking  tbe  rule  an- 
nounced in  such  cases  as  H.  B.  EL  B.  &  B. 
Ase'n  v.  Cochran,  60  Tex.  62a 

[1 3]  In  answer  to  all  assignments  present- 
ing this  contention,  it  Is  suffldenit  to  say  tliat 
the  proof  was  sufflcient  to  support  the  allega- 
tions by  plaintifls  that  the  payments  of  rents 
mentioned  were  applied  by  plaintlSs  exactly 
as  pleaded,  and  the  trial  court  could  not  In  bis 
charge  assume  that  such  proof  was  untrue. 

[M]  Said  ai^iellant  further  insists  that 
plaintiffs  waived  their  cause  of  action  against 
it  by  reason  of  the  fact  that  they  sued  out  a 
writ  of  sequestration  and  also  a  distress  war- 
rant, each  of  whidi  writs  was  levied  upon 
a  part  of  the  pn^erty  upwi  which  they  claim- 
ed a  lien  and  sought  a  foreclosure  thereof 
We  fall  to  perceive  how  the  lien  was  waived 
by  the  steps  so  taken,  even  though  it  could 
be  further  said  that  plaintiffs  oould  not  daim 
damages  for  a  conversion  of  the  property 
so  impounded  by  the  levy  of  such  writs. 

For  the  reasons  indicated  the  Judgment  is 
reversed  and  the  cause  Is  remanded  for  s 
neV  trial. 

Reversed  and  remanded. 
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BOY  et  aL  ▼.  McDOWBLIi.     (No.  aMl.) 

(Court  of  Olvil  Appeals  of  Tezaa.    Texarbuuu 

Nor.  18v  1018.    Rehearing  Denied 

Nov.  28,  Wia) 

1.  Aovniac  PosnmoH  03>68(2)  —  MoroftioDs 
PosawssioH. 

An  encroachment  upon  the  land  of  another, 
due  Bolely  to  a  miatahe  in  the  location  of  the 
true  boundary,  Is  inconsistent  with  a  claim  of 
ownerahip  to  any  portion  of  the  land  beyond 
the  limits  of  the  indosure. 

2.  Advkbsb  PoasBaaion  «3o86(l)  —  Fkwuiip- 
Tiona— Clau  or  Tinx. 

PoMesaion  of  prcmiaea  vsually  caniea  with 
it  the  presumption  of  a  claim  of  title. 

3.  ABVKBflK    POflSBSSION     «E9 100(1)  —  POBSBS- 
8ION    UlfOKB    DRO. 

When  a  deed  is  the  basis  of  possession  of 
land,  it  defines  the  extent  of  the  hostile  daim. 

4.  Advkbsx  PossKSsioif  •s>28— HdlmuK  Pos- 
session—NKcssarrr. 

One  of  the  essentials  reqnclred  to  perfect  a 
title  by  limitation  is  that  the  adverse  elalm 
most  be  open  and  notorious  in  order  to  inform 
the  troe  owner  that  his  title  ia  contested. 

5.  Adversk  Possession  «s906(2>  —  Hostile 
Possession. 

An  encroachment  npon  the  land  of  another, 
due  solely  to  a  mistake  in  the  location  of  the 
true  boundary,  may  be  converted  into  an  ad- 
verse claim  to  land  beyond  the  indosure  suffi- 
cient to  mature  into  a  title  by  limitation  by 
acta  showing  a  hostile  intent,  such  as  actual  no- 
tice to  the  owner  tbat  legal  title  to  the  entire 
tract  was  daimed. 

Appeal  from  District  C!oart,  Cass  Ooiinty; 
H.  F.  O'Neal,  Judge. 

Suit  by  J.  M.  McDowell  against  Mabe  Boy 
aDd  others.  Judgment  for  plalntlfT,  and  de- 
fendantu  appeal.    Affirmed. 

Turner  ft  Smltha  and  T.  N.  Graham,  all  of 
Texarkana,  for  appellants. 
O'Neal  ft  Allday,  of  Attanta,  for  appellee. 

HODGBS,  J.  Claiming  to  be  the  owner  of 
the  Gilbert  survey  of  88  acres  situated  in 
(Jass  county,  the  appdiee  Instituted  this  suit 
In  the  form  of  an  action  of  trespass  to  try  title 
against  the  appellants.  The  contest  was 
mainly  between  him  and  the  appellant  Mabe 
Boy,  under  whom  the  appellant  R.  W.  Lewis 
claims.  The  evidence  shows  that  the  prin- 
cipal portion  of  the  Gilbert  survey  lies  be- 
tween the  Stevenson  on  the  north  and  the 
Downey  on  the  south,  both  of  which  are  old- 
er surveys  than  the  Gilbert  The  appellee, 
McDowell,  relies  for  title  upon  a  purchase 
and  conveyance  from  W.  C.  Henderson  in 
1902,  and  adverse  possession  and  payment  of 
taxes  thereunder  for  more  than  five  years  be- 
fore this  suit  was  filed.  The  appellant  Boy 
claimed  under  a  conveyance  from  Womack  ft 


Sou  tnad«  in  IWMk  At  ttie  time  llieae  conflict- 
ing deeds  originated,  the  Gilbert  land  was  an- 
Indosed.  The  Down^  survey  omslsted  of 
177  acres,  and  in  1886  had  been  divided  be- 
tween its  Tespeetlve  owners  by  a  line  'ran- 
nlDg  north  and  south.  Vanghan,  the  father- 
in-Jaw  of- the  appose,  owned  100  acres  on  the 
west  side  of  the  Downey,  and  Stewart  77 
acres  on  the  east  side.  There  appears  to  be 
00  controversy  about  the  tme  location  of  the 
south  boundary  line  of  the  Down^,  but  the 
location  of  the  north  boundary  line  could  not 
be  fixed  except  by  a  snrvey.  Many  years  be- 
fore this  stilt  orlglnatad,  the  owners  of  the 
Downey  caused  a  survey  to  be  made^  and 
marked  upon  the  ground  a  line  which  they 
then  believed  was  the  boundary  line  between 
It  and  the  Gilbert;  and  this  line  seems  to 
have  been  regavded  as  the  true  division  lln« 
until  some  time  in  1904.  Vaughan  died  in 
the  year  190i,  and  the  same  year  the  appellee 
acquired  the  Interest  of  the  Vaughan  heirs 
In  the  100  acres  in  the  Downey .  survey.  At 
that  time  tiiere  was  a  fienoe  running  along 
the  line  formerly  established  as  the  north 
line  of  the  Downey,  which  had  been  placed 
there  by  Vaughan.  Some  time  after  the  apr 
peUee  acquired  the  Downey  land,  he  caused 
another  survey  to  be  made  In  order  to  locat«/ 
the  dlvlaioB  line  betwem  the. Gilbert  and  tb« 
Downey.  This  could  only  be  done  by  running 
according  to  course  and  distanqia  from  the  un- 
disputed south  boundary  line  of  the  Steven 
son  or  the  w^-r«cognlaed  soutli  boundary 
line  of  the  Downey.  The  survey  resulted  in 
locating  another  line  several  varas  south  of 
that  which  Vaughan  bad  regarded  as  the 
true  boundary  between  the  Downey  and  the 
Gilbert.  According  to  ttie  line  ^hst  run,  the 
appellee,  McDowell,  had  Indosed  eight  or  ten 
acres  of  the  Gilbert  tiaet;  that  was  Hie  be- 
ginning of  the  oontroversy  between  him  and 
the  appellant  Boy.  The  appellee  testified  that 
bis  father-in-law,  Vaughan,  owned  the  Dow- 
ney land  before  he  moved  onto  it;  that 
there  are  about  nine  acres  of  the  Gilbert  un- 
der his  fence,  four  or  five  of  which  are  In  cul- 
tivation. He  first  discovered  tliat  this  in- 
closed land  was  a  part  of  the  Ollbert  In  the 
fall  of  1904.  He  had  paid  taxes  on  the  en- 
tire Gilbert  tract  since  1902.  AU  of  the  land 
in  the  indosure  had  been  cut  over;  but,  <» 
account  of  its  being  low  and  flat,  all  had  not 
been  put  in  cultivation.  He  had  used  and 
occupied  that  land  every  year  since,  and  had 
also  sold  timber  oK  the  other  portions  of  the 
Gilbert  tract  He  admitted,  however,  on 
cross-examination,  that  the  fence  had  been 
put  where  It  then  was  by  Vaughan  nndei  the 
Impression  that  It  was  the  true  boundary 
line  between  the  Downey  and  tlie  Gilbert 
surveys. 

The  appellee's  title  to  the  Downey  was  un- 
disputed, but  the  apfieUaat  Boy  claimed  ex- 
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elusive  ownership  of  the  GUbart  It  appears 
that  In  1906  he  instituted  a  suit  in  the  dis- 
trict court  of  Caas  county  against  the  appel- 
lee for  the  purpose  of  recovering  the  Gilbert 
tract,  together  wltti  rents  and  damages. 
That  suit  remained  upon  the  docket  of  the 
district  court  of  Cass  county  for  nearly  five 
years,  and  was  then  voluntarily  dismissed 
by  the  appellant  Boy. 

In  the  trial  of  this  case  in  the  oonrt  below, 
a  verdict  was  rendered  in  favor  of  the  aniel- 
lee,  McDow^,  for  the  land;  and  it  is  from 
that  Judgment  that  this  appeal  is  prosecuted. 
The  onl.v  errors  assigned  are,  in  substance, 
tliat  the  evidence  does  not  support  the  ver> 
diet 

It  ia  contended:  First,  that  McDowell  nev- 
er had  possession  of  any  portion  of  the  Gil- 
bert survey  ;  and,  second,  that  if  it  should  be 
held  that  he  did  have  posseBsi<»  of  a  portion 
of  that  survey,  such  possession  was  not  ad- 
verse within  the  meaning  of  the  statute  of 
limitations.  There  was  ample  testimony  to 
support  the  finding  that  McDowell  had  inclos- 
ed about  nine  acres  of  the  Gilbert  survey, 
and  that  he  had  been  cultivating  and  using 
ttie  greater  portion  of  that  Inclosed  land  for 
more  than  five  years  before  the  institution  of 
this  suit.  We  de«n  It  unnecessary  to  dla- 
cuss  in  detail  the  testimony  of  the  witnesses 
upon  that  Issue.  While  it  was  conflicting, 
yet  there  is  sufficient  to  supiwrt  the  finding 
involved  in  the  Jury's  verdict. 

[1-6]  The  contention  that  McDowell's  own- 
ership was  not  notoriously  adverse  la  based 
upon  the  proposition  that,  his  occupancy  hav- 
ing originated  in  a  mistaken  location  of  the 
north  boundary  line  of  the  Downey,  his  title 
by  Iimltati<m  would  at  most  be  restricted  to 
the  land  which  he  had  actually  indosed.  In 
support  of  that  proposition  we  are  referred 
to  the  case  of  Holland  v.  Nance,  102  Tex.  1T7, 
114  S.  W.  340,  and  others  at  similar  import 
In  that  case  it  was  held  that  an  adverse  claim 
based  upon  the  mistaken  Iocatl<m  of  a  bound- 
ary line,  and  which  resulted  in  an  encroach- 
ment of  a  few  feet  upon  the  land  of  an  adjoin- 
ing owner,  was  not  sufficient,  as  a  matter  of 
law,  to  establish  the  essentials  necessary  to 
constitute  a  title  by  limitation.  In  Smith  v. 
Jones,  103  Tex.  632. 132  S.  W.  469,  31  L.  R.  A. 
(N.  S.)  153,  Judge  Williams,  after  pointing  out 
the  oontrolling  facts  In  Holland  v.  Nance  and 
other  similar  decisions,  says: 

"The  facts  were  held  to  present  a  question 
of  law,  and  not  one  of  fact  for  the  jnry.  It 
must  be  kept  constantly  in  mind  that,  in  ap- 
plying a  proposition  like  that,  the  facta  of  par- 
ticular casea  must  be  carefully  regarded,  and 
that  additional  facts  may  easily  take  the  ques- 
tion, whether  the  evidences  of  possession  and 
the  adverse  claim  were  sufficiently  certain  and 
unequivocal  to  give  notice  to  reasonably  dili- 
gent owners,  oat  of  the  province  of  the  court 
and  into  that  <^  the  jury." 


It  seems  that  in  the  cases  referred  to  the 
decisioD  of  the  court  turned  on  the  suflSclencr 
of  the  evid^ice  to  show  a  notice  to  the  trap 
owner  of  the  adverse  claim  relied  upon.  An 
encroachment  upon  the  land  of  another,  due 
solely  to  a  mistake  In  the  location  of  the 
true  boundary,  is  Inconsistent  with  the  claim 
of  ownership  to  any  portion  of  the  land  tliat 
Ilea  beyond  the  limits  of  the  IncdoBure.  Pos- 
session of  premises  usually  carries  with  it 
the  presumption  of  a  claim  of  title,  and  in 
that  sense  operates  as  notice  to  the  true  own- 
er that  his  title  is  disputed.  When  a  deed  is 
the  basis  of  the  possession,  it  defines  the  ex- 
tent of  the  hostile  claim.  But  this  presump- 
tion is  one  of  fact,  and  may  be  rebutted  iss 
proof  that  the  possession  la  not  adverse,  or 
that  It  was  doe  to  a  mistake  in  locating  t 
boundary  line,  and  that  there  was  no  inten- 
tion on  the  pert  of  the  trespasser  to  dalm 
beyond  the  limits  of  his  actual  indosure. 
When  porflesslon  tiegins  in  this  manner,  it 
would  be  unfair  to  permit  the'intrud^-.  in 
order  to  claim  the  benefits  of  the  statute  of 
limitations,  to  sliow  that  he  had  secretly  al- 
tered his  intention  and  had  for  more  than  the 
statutory  period  quietly  nursed  the  design 
to  claim  as  lils  own  all  of  the  land  whldi  the 
character  of  bis  possession  would  permit 
One  at  the  esseotlals  required  to  i>erfect  a 
title  by  limitation  ia  that  the  adverse  dahn 
must  1)0  open  and  notorious,  in  order  to  in- 
form the  true  owner  that  his  title  Is  contest- 
ed. But  it  does  not  follow  that  a  possession 
unaccompanied  at  the  beginning  by  any  hos- 
tile intent,  or  one  wlilch  is  limited  to  the  ac- 
tual Indosure  placed  by  mistake  upon  the 
premises,  may  not  be  thereafter  converted  In- 
to an  adverse  claim  suffident  in  the  coarse 
of  time  to  mature  Into  a  title  by  limitation 
beyond  the  amount  actually  Inclosed.  One 
whose  possession  originated  without  a  hos- 
tile Intent,  or  which  was  accompanied  by  a 
claim  limited  to  the  boundaries  of  the  land 
actually  inclosed.  Is  not  required  to  alMindon 
his  possession  and  then  renew  It  und^  an  ad- 
verse claim  before  he  can  put  in  operation  the 
statute  of  limitations.  Udell  v.  Peak,  70  Tes. 
647.  7  S.  W.  786;  Carter  v.  I^agrange,  60  Tex. 
636 ;  Word  v.  Dtrouthetb.  44  Tex.  370;  Bryson 
▼.  Boyce,  41  TCT.  Civ.  App.  415,  92  S.  W.  820; 
Buford  V.  Wasson,  49  Tex.  Civ.  App.  454, 109 
S.  W.  275.  The  notmrlety  required  may  be 
supplied  in  other  ways.  In  this  case  the  actu- 
al notice  which  the  evidmce  shows  was  given 
to  the  appellant  Boy  by  the  aK)ellee  that  the 
latter  was  claiming  the  entire  Gilbert  tract 
under  his  deed  was  Just  as  effective  In  stan- 
ing  the  running  of  the  statute  as  If  the  appel- 
lee had  first  abandoned  his  possession  and 
then  renewed  It  to  an  equal  extent  under  an 
adverse  claim.  The  statute  in  tlils  Instance 
began  to  rim  In  the  appellee's  favor,  not  from 
the  time  the  land  was  inclosed  or  his  posses- 
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si  on  began,  bat  from  the  time  be  gare  actual 
notice  to  the  appellant  Boy  that  he  was  claim- 
ing the  entire  tract  under  his  deed  from  Hen- 
derson. This  occnrred  more  than  five  years 
before  this  suit  was  filed.  There  appears  to 
be  no  dispute  about  the  record  of  the  appel- 
lee's deed  and  his  payment  of  taxes  for  the 
period  required  by  the  statute. 

AVe  are  therefore  of  the  opinion  that  the  ap- 
pellee proved  upon  the  trial  a  title  perfected 
by  Umltatlon,  and  the  Judgment  Is  affirmed. 


MORRIS  COUNTY  NAT.  BANK  t.  PAR- 
RISH et  al.    (No.  2034.) 

(Conrt  of  dvil  Appeals  of  T»as.    Tezarkana. 

Not.  21,  191&    On  Appellant's  MotloD  for 

Behearlne,  Dec.  19,  1918.) 

1.  Apfeal  and  Error  «=»1061(4— Rcvebsai. 
FOB  £rbo»— EvunrcB— Birui  or  Covbt. 

Despite  Role  62a  for  Conrts  of  Civil  Ap- 
peals (149  S.  W.  x),  injary  will  be  presumed 
when  trial  court  erroneously  ezeladed  evidence 
constituting  fonndation  of  action  or  defense  un- 
der such  circumstances  that  it  cannot  reasonably 
l>e  expected  that  it  can  be  supplied  by  other  evi- 
dence. 

2.  C0UNTIE8  «=>64  —  Ori-icEBs  —  Tbeasitb- 
eb's  Bond— Conditions. 

Sond  o£  treasurer  of  county,  in  which  the 
words  substituted  for  words  of  the  statute  were 
equivalent  thereto,  held  not  invalid  as  statutory 
bond  on  ground  that  it  was  not  conditioned  as 
statute  required. 

3.  COTTNTIEB  <=»64  —  Ofpicksb  —  Tbeabxisis's 
Bond— APFBovAt. 

Approval  by  commissioners'  court  of  bond  of 
county  treasurer,  If  necessary  to  its  validity, 
could  be  shown  otherwise  than  by  entry  on  min- 
utes of  court 

Appeal  from  Dlstnct  Court,  Morris  Ooan- 
ty ;    J.  A.  Ward,  Judge. 

Salt  by  the  Morrl^kvounty  National  Bank 
against  W.  M.  Parrlsh  and  others.  From 
judgment  for  def aidants,  plaintiff  appeals. 
Reversed,  and  cause  remanded. 

Appellee  Parrlsh  was  county  treasurer  of 
Morris  county.  The  other  appellees  were 
sureties  on  a  bond  made  by  blm  as  such 
treasnrer  in  November,  1914.  Appellant 
claimed  to  be  the  duly  qualified  depository, 
under  the  act  of  1905  (Vernon's  Statutes,  arts. 
2440  to  2463),  of' moneys  belonging  to  said 
county.  The  suit  was  by  aiqtellant  on  said 
lK>nd  for  10,245.61,  which  It  claimed  to  be 
datnagies  it  was  entitled  to  because  of  the 
failure,  It  alleged,  of  Parrlsh  as  such  treas- 
urer to  oomply  with  section  24  (Vernon's 
Statutes,  art.  2444)  of  said  act,  which  re- 
«inlred  him  to  turn  over  to  It  moneys  In  hils 
Stands  as  such  treasnrer. 

At  the  trial  the  bond  sued  upon  was  Iden- 


tified by  J.  D.  Lasater,  county  clerk  of  Monte 
county  in  1914,  teetlfyhig  as  a  witness,  as 
the  bond  made  by  said  Parrlsh  as  county 
treasurer  in  Novwnber  of  that  year.  Ap- 
pellant thereupon  offered  the  bond  as  evi- 
dence, together  with  a  certificate  of  the  coun- 
ty judge  of  Morris  county,  attached  theretOi 
showing  it  to  have  been  "approved  In  open 
commissioners'  court" ;  but  on  appellees'  ob- 
jection thereto  on  the  ground  (1)  that  It  was 
not  conditioned  as  the  law  required  such 
bonds  to  be,  and  (2)  that  it  did  not  appear 
from  testimony  competent  to  prove  the  fact 
that  It  had  been  approved  by  the  commission- 
ers' court,  the  bond  was  excluded.  Appel- 
lant then  offered  to  prove  by  the  witness 
Lasater  that,  while  the  minutes  of  the  com- 
missioners' court  did  not  show  It,  as  a  mat- 
ter of  fact  the  bond  was  duly  approved  by 
that  court  November  10,  1914.  The  testi- 
mony was  excluded  on  the  theory.  It  seems, 
that  the  approval  of  the  bond  by  the  com- 
missioners' court  could  be  shown  In  no  other 
way  than  by  an  order  entered  In  the  minutes 
of  the  proceedings  of  that  court.  After  ex- 
cluding the  bond  as  evidence,  the  trial  court 
Instructed  the  Jury  to  return  a  verdict  in  ap- 
pellees' favor.  The  appeal  is  from  a  Judg- 
ment In  accordance  with  such  a  verdict. 

Mabaffey,  Keeney  ft  Dalby,  of  Texarkaaa, 
for  appellant. 

P.  A.  Orumer,  of  Texarkana,  and  Hender- 
son &  Bolln,  of  Dalngerfield,  foe  appellees. 

WILLSON,  C.  J.  (after  stating  the  facts  as 
above).  The  contentions  preseiited  by  tlie 
assignments  ate  that  the  trial  conrt  erred: 
(1)  When  he  refused  to  permit  appellant  to 
prove  by  the  witness  Lasater  that  the  bond 
sued  upon  was  duly  approved  by  the  commis- 
sioners' conrt;  and  (2)  wb«i  he  excloded 
the  bond  as  evidence.  It  -would^  serve  no 
useful  purpose  to  determine  whether  the  trial 
court  erred  as  claimed  or  not,  for,  if  It  were 
determined  that  he  did,  we  would  be  boimd, 
nevertheless,  to  affirm  the  Judgment  It  does 
not  appear  from  the  record  that  appellant 
eltiier  proved  or  offered  to  prove  that  Par- 
rlsh as  county  treasurer  held  moneys  be 
was  bound,  and  failed,  to  turn  over  to  it 
Without  such  proof,  and  proof  showing  the 
amount  of  such  moneys,  appellant  would 
not  have  been  entitled,  had  the  bond  been 
admitted  as  evidence,  to  Judgment  agalnat 
appellees.  It  does  not  appear  from  any- 
thing In  the  record  that  appellant  could  have 
made  such  proof,  and  we  have  no  right  .to 
assume  that  It  could  have  made  It  There- 
fore, were  it  conceded  that  the  trial  court 
erred  as  claimed,  we  could  not  say,  as  we 
must  to  reverse  the  judgment,  that  the  error 
"probably  caused  the  rendition  of  an  improp- 
er Judgment  in  the  case."  Rule  eSa  for  the 
Government  of  Conrts  of  Civil  Appeals ;  Ry. 
Co.   V.   Shinn,   158  S.   W,  636;    Hopkins  v. 
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Klag,  204  8.  W.  300;  By.  Co.  v.  MUIer,  190 
S.  W.  S19:  liumber  Oo.  t.  OU  Co.,  194  S.  W. 
633. 
The  Judgment  is  affirmed. 

On  AppellaaCB  Hotton  for  Rdiearlng. 

Prior  to  November  15,  1912,  the  date  when 
rule  62a  for  the  government  of  the  Courts  of 
Civil  Appeals  (149  S.  W.  x)  was  promulgated 
by  the  Supreme  Court,  It  was  the  practice 
of  the  appellaite  courts,  when  it  appeared 
that  a  trial  court  had  committed  error  In 
the  trial  of  a  cause,  to  reverse  the  Judgment, 
unless  iit  also  appeared  from  the  record  that 
Injury  to  the  appellant  had  not  resulted  from 
the  error.  In  other  words,  error  appearing, 
the  appellate  court  would  assume  It  resulted 
in  Injury  to  the  appellant,  unless  the  contra- 
ry appeared  in  the  record.  The  effect  of 
rule  62a  was  to  change  ithis  practice,  and  to 
forbid  the  reversal  of  a  judgment  by  a  Court 
of  Civil  Ai>peals,  unless  It  appeared  from  the 
record,  not  only  that  error  was  committed  in 
the  trial,  but  also  that  the  error  "amounted 
to  such  a  denial  of  the  rights  of  the  appel- 
lant as  was  reasonably  calculated  to  cause 
and  probably  did  cause  the  rendition  of  an 
Improper  judgment  in  the  case,  or  was  such 
as  probably  prevented  the  appellant  from 
mftking  a  proper  presentation  of  the  case  to 
the  appellate  court."  In  other  words,  re- 
versing the  former  practice,  error  appearing, 
the  appellate  court  was  to  treat  it  as  harm- 
less, unless  the  contrary  appeared  in  the  rec- 
orA.  Wells  Fargo  &  Co,  v.  Benjamin,  160  S. 
W.  120, 127;  Surety  Ool  v.  HardwldK.  186  S. 
W.  804,  806;  Ry.  Co.  v.  MUler,  190  S.  W. 
819,  822;  and  cases  cited  in  the  opinion  af- 
firming the  judgment,  filed  November  2l8t, 
last  tt  was  because  we  tbou^t  the  cause 
was  within  the  prohibition  against  reversals 
declared  in  said  rule  62a,  In  that  It  did  not 
appear  from  the  record  that  Injury  to  appel- 
lant resulted  from  the  exclusion  of  the  bond 
sued  upon  as  evidence,  that  this  court  affirm- 
ed the  judgment  without  determining  wheth- 
er it  was  error  to  exclude  the  bond  or  not. 
This  view  of  the  record  is  vigorously  attack- 
ed as  erroneous;  and,  as  supporting  a  con- 
trary view,  aM>^ant  cites  many  cases  de- 
cided by  the  courts  of  this  state  prior  to  the 
time  when  said  rule  62a  was  adopted,  hold- 
ing, in  effect,  as  the  court  did  in  MeCarty  v. 
Wood,  ^  Tear.  39,  In  accordance  with  the 
practice  then  prevailing,  that  injury  will  be 
presumed  when  the  trial  conrt  "erroneonsly 
excludes  the  evidence  whlcA  constitutes  the 
foundation  of  the  action  or  the  defense,  un- 
der such  clrctnnstances  as  that  It  cannot  be 
reasonably  expected  that  it  can  be  supplied 
by  other  evidence." 

[1]  Bhirther  consideration  of  the  question 
has  convinced  a  majority  of  the  members  of 
the  court  that  the  view  contended  for  by  ap- 
pellant Is  the  correct  <»e,  notwithstanding 
the  pn^ibltton  in  rule  e2a,  and  therefore,  If 


It  was  error  to  exclude  the  bond  as  evidence, 
that  the  motion  should  be  granted,  the  judg- 
ment reversed,  and  the  cause  remanded  for 
a  new  trial.  The  writer  is  not  satisfied  that 
the  view  first  taken  by  this  court  was  errone- 
ous. As  stated  in  the  opinion  presenting  that 
view,  it  did  not  appear  from  anyiMng  in  the 
record  that  appellant  offered  to  prove,  or 
could  have  proven,  that  there  had  been  a 
breach  of  the  bond.  If  it  could  not,  or  would 
not,  have  made  such  proof;  Oiea  of  course  It 
was  not  injured  by  the  action  of  the  court 
in  excluding  the  bond  as  evidence.  There- 
fore, to  reverse  the  Judgment  on  the  ground 
that  injury  resulted  to  appellant  from  the 
ruling  of  the  trial  court,  this  court  must  as- 
sume that  ain>eUant  could  and  would  hare 
proven  a  breach  of  the  bond  had  it  been  ad- 
mitted In  evidence.  And  that  is  not  the  cHily 
assumption  this  court  must  Indulge  to  re- 
verse the  judgment  (»  the  ground  stated. 
In  its  petition  appellant  alleged  as  foUovs: 

"The  defendant  W.  M.  Parrish  was  duly  elect- 
ed at  the  November  election,  1914,  was  a  oountj 
treasurer  ot  Morris  county,  Tex.,  and  that  on 
the  10th  of  November,  1914,  the  said  W.  M. 
Parrish  duly  qualified  as  county  tzetwuier  of 
said  county,  and  that  he  executed  an  official 
bond  payable  to  the  county  judge  of  Morris 
county,  Tex.,  and  his  successors  in  office,  in  the 
sum  of  $18,000,  the  said  bond  being  conditionMl 
that  the  said  W.  M.  Parrish  would  faithfony 
execute  the  duties  of  county  treasuier  ol  Mor- 
ris county,  Tex.,  and  pay  over  according  to 
law  all  moneys  which  should  come  into  his  hands 
as  county  treasurer,  and  render  a  just  and  tn]<> 
account  thereof  to  the  commissioners'  court,  at 
each  regular  term  of  said  court,  sureties  on  said 
bond  being  the  other  defendants  heretofore  nam- 
ed, and  at  said  time  said  bond  was  duly  appror- 
ed  by  the  commissioners'  court  of  Monis  cooncr. 
Tex.,  and  the  said  W.  M.  Parrish  then  and  therv 
took  the  oath  of  office  as  county  treasurer  of 
Morris  county,  Tex.,  and  mnce  that  time,  and  a 
not,  the  regularly  elected,  qualified,  and  actio; 
county  treasurer  of  Morris  county,  Tex." 

At  the  trial  appellant  introduced  In  evi- 
dence a  portion  as  follows  of  an  answer  ap- 
pellees filed  in  the  case  and  afterwards 
abandoned,  to  wit: 

"Specially  answering  herein,  defendants  sar 
that  it  is  true  that  W.  M.  Parrish  was  elected 
county  treasurer  of  Morris  county,  and  that 
he  has  qualified  as  such  as  alleged  by  plaintiif 
herein." 

As  an  admission  by  appeUaut,  the  portion 
of  its  abandoned  answer  jnst  set  out  would 
have  warranted  the  jury  In  finding  as  fact? 
all  that  the  bond  excluded  would  have  estab- 
lished had  it  been  admitted  In  evidence.  Ry. 
Co.  T.  De  Walt,  96  Tex.  121,  70  S.  W.  531. 
07  Am.  St.  Rep.  877 ;  16  Cyc.  1043.  TTiere- 
fore,  to  reverse  the  Judgment  on  the  ground 
of  injury  to  appellant  resulting  from  the  ex- 
clusion of  the  bond,  this  conrt  must  also  as- 
sume that  appellees  could  and  would  have 
shown  that  said  part  of  tbelr  abandoned  an- 
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8wer  should  not  be  treated  as  an  adjnlssloa, 
or  else  could  and  would  have  so  explained 
aame  as  to  destroy  Its  value  as  evidence. 
As  the  writer  understands  rule  ^a,  it  for- 
bids such  assumptioDS  by  this  court 

As,  In  the  opinion  at  the  majority,  the 
relief  appellant  asks  for  In  its  motion  should 
be  granted  if  it  was  error  to  exclude  the  bond 
as  evidence,  it  becomes  necessary  in  dispos- 
ing of  the  motion  to  determine  that  question. 
The  members  of  the  court  all  agree  that 
the  bond  was  not  inadmissible  on  either  of 
the  two  grounds  urged  by  appellees. 

[2]  One  of  those  grounds  was  that  the 
bond  was  not  conditioned  as  the  statute  re- 
qnired  It  should  be.  The  condition  prescrib- 
ed by  the  Btaitnte  for  such  bonds  was  that  the 
connty  treasurer  should  "faithfully  execute 
the  duties  of  his  office  and  f>av  over  accord- 
ing  to  law  all  m<Hieys  which  shall  come  into 
his  hands  as  county  treasurer,  and  render  a 
Just  and  true  account  thereof  to  said  court 
at  each  regular  term  of  said  court" 

The  bond  offered  as  evidence  was  condi- 
tioned that  appellee  Parrish,  as  county  treas- 
urer, should  "faithfully  perform  and  dis- 
charge atl  the  duties  required  of  Mm  by  law 
M  eountif  treaturer  aforeaaid,  and  shall 
lafely  keep  and  faithfuUy  discharge  all  mon- 
eys wtaldi  shall  come  Into  my  hands  as  coun- 
ty treasurer,  and  render  a  Just  and  true  ac- 
count thereof  to  the  commissioners'  court  of 
aald  county  at  each  regular  term  of  said 
court." 

Words  used  In  the  statute  and  omitted 
from  the  bond  are  Italicized  in  the  excerpt 
above  from  the  statute,  and  words  used  In  the 
bond  In  lieu  of  the  statutory  words  omitted 
therefrom  are  italicized  in  the  excerpt  from 
the  bond.  It  Is  plain  that  the  words  substi- 
tuted Jn  the  bond  for  words  used  in  the  stat- 
ute are  the  eqtiivalent  substantially,  of  the 
statutory  words.  As  they  were,  the  bond  was 
not  invalid  as  a  statutory  bond.  Johnson  v. 
Brskine,  9  Tex.  1;  King  v.  Frazer,  2  Wlllson, 
Olv.  Cas.  Ct  App.  8  788;  9  C.  J.  24. 

[3]  The  other  grotmd  urged  for  excluding 
the  bond  and  sustained  by  the  trial  court 
was  that  it  must  appear  from  the  minutes  of 
the  commissioners'  court,  and  did  not  that 
that  court  had  approved  the  bond.  That  the 
approval  Qf  it  was  necessary  to  the  validity 
thereof)  of  the  bond  could  be  shown  other- 
wise than  by  an  entry  on  said  minutes  seems 
to  be  wen  established.  ESwlng  v.  Duncan,  81 
Tex.  230,  16  S.  W,  1000;  Rankin  v.  Noel, 
185  S.  yr.  883;  Marshall  v.  Simmons,  159  S. 
W.  8»;  Harper  v.  Golden,  39  S.  W.  623;  Mc- 
FarUne  v.  Ho>well,  16  Tex.  Civ,  App.  246,  43 
S.  W.  SU;  Wright  v.  Leath,  24  Tex.  24,  83; 
Poer  ▼.  Brown,  24  Tex.  34;  9  C.  J.  26;  16 
C.  J.  480;  Bamsey  v.  People,  197  111.  572, 
04  N.  B.  649,  90  Am.  St.  Kep.  177.  In  his 
note  to  the  case  last  dted  Judge  Freeman 
says: 


"Statutes  providing  that  oflhnal  bonds  aliall  b« 
approved,  and  •  •  •  directory  merely.  More- 
over, they  are  for  the  convenience,  security,  and 
protection  of  the  public,  and  not  directly  for  the 
benefit  of  the  principal  in  the  bond  and  his  snre- 
ties. .  If  a  bond  la  delivered  for  approval,  it  be- 
comes a  binding  obligation,  unless  actually  dis- 
proved. A  dereliction  of  duty  on  the  part  of  the 
officers  appointed  by  law  to  pass  upon  the  suffi- 
ciency of  the  secnrity,  and  approve  or  reject  it, 
cannot  be  taken  advantage  of  by  the  bondsmen. 
If  they  fail  to  act  in  the  manner  or  time  prescrib- 
ed, or  if  they  fall  to  act  at  all,  or  if  the  wrong 
officers  act  ^e  sureties  are,  nevertheless,  bound, 
when  their  principal  is  inducted  into  office  and 
proceeds  to  act  and  to  assume  to  himself  the 
privileges  and  authority  appertaining  thereto." 

The  motion  is  granted;  and  the  Judgment 
heretofore  rendered  by  this  court  will  be 
set  aside,  the  Judgment  of  the  trial  court 
reversed,  and  the  cause  remanded  for  a  new 
triaL 


DICKBRSON  V.  DICKH5HSON.     (No.  ?|tt25.) 

(Court  of  (Svil  Appeals  of  Texas.    Tezarkana. 
Nov.  21, 1918.) 

1.  BviDBNoa  4s>10(4)— JUDICIAI.  Krowledoe 
— ConirnKS. 

The  Court  of  Civil  Appeals  Judicially  knows 
that  Fannin  county  is  a  subdivision  of  Uie  state 
of  Texas. 

2.  DiVOBOB   «=3l24— RESIDENOS— SUFFICIBRCT 
OF  BVIDSIICE. 

>  Evidence  held  to  show  that  plaindfC  was  a 
bona  Bde  inhabitant  of  the  state,  and  had  re- 
sided in  county  in  which  divorce  action  was 
brought  the  reqaisite  time  to  give  court  jurisdic- 
tion. 

S.  DivoBoE  «3»37(6>—Abani>onicbnt— Visits. 
Fact  that  husband  visited  wife,  who  had 
abandoned  hUn,  for  purpose  of  trying  to  per- 
suade her  to  return,  did  not  interrupt  running 
of  period  of  abandonment 

4.  DivoBOB    «s>184(6)— Review— Wbiort    or 

BVIDENCB. 

In  divorce  action,  where  evidence  was  con- 
fficting,  it  was  for  trial  court  to  weigh  evidence 
and  settle  issues. 

Appeal  from  District  Court,  Fannin  Coun- 
ty; Ben  H.  Denton,  Judge. 

Action  by  S.  B.  Dlckerson  against  Mary 
L.  Dlckerson.  Judgment  for  plalnbUT,  and 
defendant  appeals.    AArmed. 

Rosser  Thon&s  and  A.  S.  Broadfoot  both 
of  Bonham,  for  appellant 

Will  Harklns  and  J.  W.  Gross,  both  of 
Bonham,  for  appellee. 

HODGES,  J.  aiils  appeal  is  from  a  Judg- 
ment granting  a  divorce  to  the  husband  on 
the  ground  of  three  years'  abandonment  by 
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the  wife.  The  facts  show  that  the  parties 
were  married  In  December  of  1911  and  lived 
together  In  Fannin  county  until  April,  1914. 
They  resided  on  a  farm  belonging  to  the 
father  of  the  appellee. 

[1,2]  There  are  bat  two  qnesttons  pre- 
sented In  this  appeal:  One  challenges  the 
suflflclency  of  the  evidence  to  support  a  find- 
ing that  the  appellee  was  a  bona  fide  Inhab- 
itant of  the  state  of  Texas  and  had  resided 
In  Fannin  county  the  requisite  length  of 
time  to  give  the  court  jurisdiction  la  this 
case;  the  other  challenges  the  sufficiency  of 
the  evidence  to  show  three  years'  abandon- 
ment. The  appellee's  father  testified  that 
the  plaintiff  was  bom  and  reared  on  his 
farm  near  Ladonla,  in  Fannin  county,  and 
resided  at  the  family  home  during  his  entire 
life,  with  the  exception  of  the  two  or  three 
years  after  marriage;  that  after  marriage 
he  lived  in  the  same  vicinity.  The  appellee 
testified  that  he  aad  aivellaat  were  living 
on  this  farm  at  the  time  of  their  separation ; 
that  after  the  separation  he  had  been  living 
with  his  father.  We  judicially  know  that 
Fannin  county  is  a  subdivision  of  the  state 
of  Texas,  and  the  remaining  facts  are  suffi- 
cient to  show  that  the  statutory  conditions 
as  to  reeddence  existed  at  the  time  of  filing 
this  suit.  Upon  the  issue  of  abandonment 
the  appellee  testified  that  in  April  of  1914, 
while  he  was  engaged  in  some  farm  work, 
bis  wite  left  him,  under  the  pretense  of 
making  a  visit,  and  had  continuously  since 
refused  to  return  and  reside  with  htm  at 
their  domicile;  that  within  a  short  time 
Mter  she  left  him  she  institnted  a  salt  for 
divorce  against  him  in  the  district  court 
of  Fannin  co.unty.  At  his  Instance  that  suit 
had  been  dismissed.  She  spent  the  greater 
part  of  her  time  thereafter  In  Dallas,  and 
steadfastly  refaaed  to  return  and  live  with 
him  in  Fannin  county.  He  admits  that  while 
bis  wife  was  In  Dallas  he  visited  her,  and 
on  more  than  one  occasion  they  occupied  the 
same  room.  He  claimed  tbaX  he  was  endeav- 
oring  to  influence  her  to  return  and  live 
with  him.  It  is  not  disputed  that  she  was 
willing  to  live  with  him  if  be  would  change 
his  place  of  residence,  but  refused  to  go 
back  to  Fannin  county.  Some  time  in  1916 
they  seem  to  have  reached  a  definite  under- 
standing tliat  they  could  not  live  together, 
and  this  divorce  salt  followed. 

[3,4]  We  think  the  testimony  la  suffldent 
to  authorize  the  court  In  concluding  that  at 
■the  time  the  appellant  left  t|ie  home  of  the 
appellee  she  did  so  with  the  intention  of 
abandonment  The  fact' that  he  visited  her 
was  not,  under  the  circumstances,  sufficient 
to  require  the  court  to  hold,  as  a  matter  of 
law,  that  there  had  been  a  reunion  sufficient 
to  interrupt  the  running  of  the  period  of 
abandonment  In  Womble  v.  Worable,  152 
S.  W.  473,  Associate  Justice  Jenkins,  of  the 


Austin  Court  of  Ctvil  Appeals,  In  dUcnssIng 
facts  similar  to  these,  announces  the  prin- 
ciples which  we  think  should  control  the  de- 
cision of  this  question.  While  It  Is  troe  the 
appellant  testifies  to  a  different  state  of 
facts,  'it  was  within  the  province  of  the 
court  to  weigh  the  testimony  and  settle  the 
Issue. 

We  condade  the  state  of  the  evidence 
is  not  sach  as  to  require  us  to  set  his  find- 
ings aside,  and  the  judgment  is  affirmed. 


liDSB  et  aL  V.  REIA  et  al.    (No.  1388.) 

(Court  of  Civil  Appeals  of  Texas.    Amarillo. 

Dec.  4,  1918.     Rehearing  Denied 

Jan.  8.  1919.) 

1.  WOBOfl  AND  PHBASBS— "IRS0I.VKNT." 

One  may  have  sufficient  property  out  of 
which  to  pay  any  percentage  of  his  debt  lev 
than  100  per  cent,  and  yet  be  insolvent  an<l 
the  conclusion  that  one  is  insolvent  does  not  )U5- 
tify  the  conclusion  that  his  note  is  whoUj 
Worthless. 

[Ed.  Note.— Fop  other  definitions,  see  Wonb 
and  Phrases,  First  and  Secraid  Series,  Insol- 
vent.] 

2.  MoBTOAGEs  <S=»28  —  "Equitable  Lies"  — 
"EtyurrABLE  Mobtgages." 

Where  purchase-money  notes  recited  that 
they  were  secured  hy  deed  of  trust  lien  on  land, 
one  who  took  notes  believing  they  were  in  tact 
so  secared  is  entitled  to  equitable  lien  on  the 
land,  notwithstanding  no  deed  of  trast  was  in 
fact  executed  (citing  Words  and  Phrases,  FirM 
and  Second  Series,  E)quitable  Liens  and  Eqoi- 
table  Mortgages). 

3.  LiKiTB  «s>7— BqnixABui  Loks— Ezfccro- 

BT  AOBKEKENT  TO  GiVB  LtEN. 

An  executory  agreement  in  writing  to  give  a 
lien  on  land  is  sufficient  to  create  a  lien  in  cqoi- 
ty  on  such  land,  though  mortgage  or  lien  is  itself 
never  executed,  imder  the  maxim  that  eqnity 
regards  that  as  done  which  ought  to  be  done. 

4.  Vendob  and  Pttbcoaskb  «=3>254(1) — Equi- 
table Vendob'b  Lien. 

Purchase-money  not^  are  secured  by  an 
equitable  vendor's  lien,  though  there  is  no  ex- 
press reservation  of  a  lien  either  in  notes  them- 
selves or  in  deed. 

5.  Fbavd  ^=>59(3)— Damages. 

In  vendor's  action  for  damages  against  pnr 
chaser  for  misrepresentation  as  to  solvency  of 
maker  of  notes  received  in  part  payment  and  u 
to  value  of  land  upon  which  notes  were  to  be  a 
vendor's  lien,  vendor's  measure  of  damajn^  if 
action  is  to  be  taken  as  one  of  deceit,  is  diffe^ 
ence  between  land  conveyed  and  CMiaiderati«a 
received. 

6.  Fraud  ®=»59(3)— Notes  as  Pabt  Patmbst 

— SOLVEWCT  or  MAKEB— EJVIDEWCE. 

In  vendor's  cross-action  for  misrspresentx- 
tion  of  purchaser  as  to  solvency  of  maker  nf 


£=»For  other  cases  see  same  topic  and  KBT-NTTMBEIR  In  all  Ker-Namberad  DlgcMa  and 
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Dotes  accepted  bgr  vendor  In  part  payment,  evi- 
dence of  maker's  insolvency  should  be  with  ref- 
erence to  time  of  alleged  false  representations  or 
as  to  time  when  value  ef  notes  is  to  be  deter- 
mined. 

Appeal  ttom  District  Court,  D«af  Smltli 
Goonty ;  Reese  Tatum,  Judge. 

Action  by  Mrs.  P.  I>.  Luse  and  husband 
against  Mrs.  Mary  U  Waller  Rea  and  hus- 
band, In  which  defendants  bring  cross-action 
in  which  A.  F.  Luse  is  Joined.  From  judg- 
ment for  defendants  on  cross-action,  plain- 
tiffs appeal.    Reversed  and  remanded. 

W.  H.  Buaaell,  of  Hereford,  Cor  appellants. 

Klmbrough,  Underwood  &  Jadison,  of 
AmariUo,  and  Oewl  CSUUland,  of  Hereford, 
for  appellees. 

BOTCB,  J.  This  suit  was  instituted  by 
Mrs.  P.  Ij.  Luse,  Joined  by  her  hosbutdi  R. 
6.  I>u8e,  against  Mrs.  MtLVj  L.  Waller  Rea, 
and  her  husband,  &  M.  Rea,  for  recovery  on 
breach  of  warranty  of  covenants  against 
Incuoabrances  contained  In  a  oonreyance  ot 
certain  two  sectlms  of  land  conveyed  by 
Mrs.  Rea  and  her  husband  to  Mrs.  Luse. 
The  questions  on  this  appeal  arise  on  the 
trial  of  the  cross-action  filed  in  said  suit  by 
the  said  Reas  against  the  said  P.  L.  and  R.  G. 
Liuse,  and  also  A.  F.  Luse,  who  was  made 
party  to  the  suit,  so  that  it  will  not  be  neces- 
sary to  notice  further  the  issues  raised  by 
the  pleading  and  the  evidence  as  to  the  ac- 
tion on  the  tireach  of  warranty.  In  this 
cross-action  Mrs.  Rea  alleged  that  she,  be- 
ing the  owner  of  two  sections  of  land  In 
>  Deaf  Smith  oounty,  Tex.,  on  which  there 
was  an  Incumbraaoe,  entered  into  a  contract 
with  A.  F.  Luse  to  trade  her  equity  in  this 
land  to  A.  V,  Luse,  in  consideration  of  $800 
cash,  160  acres  of  land  In  Bl  Paso  oounty, 
and  $14,000  In  notes,  execated  by  O.  H.  Ben- 
nett, and  secured  by  a  deed  of  tmst  <m  five 
and  one-half  sections  of  land  in  Culberson 
and  El  Paso  oounties;  that  the  contract 
was  consummated  In  accordance  with  the  pre- 
liminary agreement  Just  stated;  that  Mrs. 
Rea  was  Indnoed  to. enter  intn  this  contract 
by  represMitatlons  made  to  her  by  the  said 
A.  F.  Luse,  who  was  acting  for  Mra  P.  L. 
Ltise  and  her  husband,  to  the  effect  that  the 
five  and  <Mie-half  sections  of  land  upon  which 
be  was  to  procure  a  deed  of  trust  from  the 
said  Bennett  to  secure  the  payment  of  said 
notes  for  $14,000  were  worth  about  $28,000, 
for  whitli  amount  he  had  sold  the  same  to 
the  said  Bennett,  the  $14,000  In  notes  rep- 
resenting the  balance  of  the  purdiase  price 
be  was  receiving  for  said  land;  that  said 
notes  were  a  vendor's  ll«i  .on  said  land,  and 
be  also  agreed  to  have  them  secured  by  deed 
of  trust  executed  by  Bennett.  It  is  farther 
alleged  that  as  a  matter  of  fact  such  land  at 
the  time  was  practically  worthless;  that 
O.  F.  Bomett  was  Insolvent,  and  the  deed 


of  trust,  which  purported  to  have  been  exe- 
cuted by  O.  H.  Bennett  to  secure  the  payment 
of  said  notes  execated  by  him  and  delivered 
to  Mrs.  Rea  with  such  notes,  was  a  forgery; 
that  by  such  means  the  said  Mrs.  Rea  was 
cheated  out  of  her  equity  in  the  Deaf  Smith 
county  land,  which  was  alleged  to  be  of  the 
value  of  $25,000,  for  which  amount  she  pray- 
ed Judgment. 

The  evidence  Ediows  that  the  trade  was 
closed  In  pursuance  to  the  preliminary  con- 
tract referred  to  in  the  cross-action.  Such 
contract  provided  that  the  Deaf  Smith  coun- 
ty land  was  to  be  conveyed  by  Mrs.  Luse 
for  the  consideration  referred  to,  including 
"$14,000  worth  of  deed  of  trust  notes,  exe- 
cuted by  O.  H.  Bennett,  and  secured  by  lien 
on  five  and  one-half  ^sections  of  land  located 
in  Culberson  county,  Texas,  and  El  Paso 
county,  Texas,"  etc.  The  notes  so  delivered 
by  Luse  in  consummation  of  the  contract  were 
executed  by  Bennett  and  payable  to  Mrs 
Rea,  and  each  note  cqntalned  this  recital: 
"This  note  is  secured  by  a  deed  of  trust  lien 
on  Sees.  ♦  •  *:"  following  this  state- 
ment with  a  specific  description  of  the  land 
in  Culberson  and  El  Paso  counties.  A  deed 
of  trust  on  said  land,  purporting  to  have 
been  executed  and  acknowledged  by  the  said 
Bennett  and  securing  the  payment  of  these 
notes,  was  also  delivered  by  Luse  to  Mrs. 
Rea  with  the  notes.  The  Jiiry  found,  in  re- 
lease to  special  issues  submitted  to  them, 
that  A.  F.  Luse  represented  to  Mrs.  Rea 
that  Bennett  was  financially  responsible  for 
the  payment  of  said  notes ;  that  as  a  matter 
of  fact  Bennett  was  Insolvent;  that  Mrs. 
Rea  relied  on  these  representations,  and  was 
thus  Induced  to  make  the  contract,  and  that 
the  deed  of  trust  purporting  to  have  been 
execated  by  Bennett  was  a  forgery.  No  ev- 
idence was  offered  as  to  the  value  of  tlie 
160  acres  of  land  in  EI  Paso  county,  coo- 
veyed  to  Mrs.  Rea,  nor  as  to  the  value  of  the 
five  and  one-half  sections  of  land  described 
In  the  Bennett  notes  and  deed  of  trust.  It 
was  shown  that  M!rs.  Rea  had  traded  the 
said  notes  for  $14,000  for  property  of  various 
l^lnds,  and  upon  such  sale  of  said  notes  had 
indorsed  them  to  the  purctiaser  thereof. 
Upon  this  evidence  and  the  findings  of  the 
jury,  as  above  stated,  the  court  entered  Judg- 
ment on  the  cross-action  in  favor  of  Mrs. 
Rea  for  the  "face  value  of  the  notes  deliv- 
ered to  defendants  by  A.  F.  Luse,  tn  part 
payment  for  defendant's  Deaf  Smith  county 
land,  the  sum  of  $14,000  being  the  value  of 
said  notes  liad  they  been  secured  by  valid 
deed  of  trust  on  the  Culberson  and  El  Paso 
counties  land,  as  represented  by  A.  F.  Luse, 
or  had  O.  H.  Bennett  been  solvent" 

A  considerable  portion  of  the  briefs  of  the 
parties  is  taken  up  in  a  discussion  of  the 
proper  measure  of  damages  to  be  applied  to 
the  cause  of  action  set  up  by  Mrs.  Rea  in 
her  cross-action.    The  appellants'  contention 
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Is  that  the  catise  of  action  is  for  deceit,  and 
that  the  measure  of  damages  Is  the  difference 
In  the  mine  of  the  property  conveyed  by  Mrs. 
Rea,  to  wit,  her  equity  In  the  Deaf  Smith 
county  land,  and  the  value  c^  what  she  re- 
ceived therefor.  The  appellants  contend  that 
the  measure  of  their  recovery  Is  the  face 
ralue  of  the  notes,  since  they  assert  that  It 
has  been  shown  to  be  worthless.  For  guid- 
ance of  the  court  upon  another  trial,  we 
will  later  express  our  opinion  on  the  ques- 
tions thus  presented,  but  will  first  say  that 
we  do  not  think  the  Judgment  can  be  sus- 
tained under  any  theory. 

[1-4]  niere  was  no  question  as  to  the  ex- 
ecution by  Bennett  of  the  notes  for  $14,000. 
He  admitted  their  execution  to  Mrs.  Rea, 
and  promised  to  pay  them,  though  he  denied 
the  execution  of  the  deed  of  trust  Now, 
these  notes  had  been  sold  by  Mrs.  Rea  un- 
der indorsement,  which  of  course  bound  her 
to  their  payment,  so  that  they  were  not 
and  could  not  be  surrendered  and  delivered 
tc  Iiuse.  If  they  are  worth  anything  at  all, 
or  If  anything  is  ever  collected  on  them, 
Mrs.  Rea,  and  not  Mrs.  Luse,  would,  under 
the  judgment,  get  the  benefit  thereof.  Before 
Mrs.  Rea  could  recover  the  face  value  of  the 
notes  under  such  circumstances,  under  any 
theory  of  damages  applicable  to  this  case, 
she  ought  to  show  that  the  notes  were  worth- 
less. No  evidence  as  to  the  value  of  the  notes 
was  offered  except  that  which  might  be  de- 
duced from  the  fact  that  Bennett  was  insol- 
vent, and  that  payment  of  the  notes  was  not 
secured  by  deed  of  trust,  as  r^resented. 
Now,  the  note  of  an  Insolvent  may  not  be 
worthless.  The  court  charged  the  Jury  that 
"a  person  is  insolvent  if  he  has  not  property 
or  means  sufl3clent  to  pay  his  debts."  He 
might  have  sufficient  property  out  of  which 
payment  of  any  per  cent  of  his  debt  less 
than  100  per  cent,  might  be  made  and  yet 
be  Insolvent.  So  that  a  mere  general  con- 
clusion that  a  person  Is  Insolvent  does  not 
we  think.  Justify  a  conclusion  that  a  note 
signed  by  such  person  is  wholly  worthless. 
The  record,  we  think,  also  very  pointedly  sug- 
gests that  an  equitable  lien  against  the  five 
and  one-half  sections  of  land  In  El  Paso  and 
Culberson  counties,  Tex.,  may  be  enforced 
to  secure  payment  of  these  notes.  The  reci- 
tation In  the  notes  themselves  that  they  are 
secured  by  a  deed  of  trust  lien  on  said  land, 
and  the  delivery  of  the  notes  by  Bennett 
to  Liuse,  for  the  purpose  of  delivery  to  Mrs. 
Rea,  who  was  without  knowledge  that  the 
deed  of  trust  was  not  in  fact  executed,  would, 
we  believe,  authorize  a  court  of  equity  to 
decree  an  equitable  ilea  against  said  land, 
notwithstanding  no  deed  of  trust  was  in  fact 
executed.  Boehl  v.  Wadgymar,  54  Tex.  589; 
Atlanta  National  Bank  v.  F\)ur  States  Gro- 
cery Co.,  135  S.  W.  1137 ;  Words  and  Phrases 
(1st  and  2d  Ed.)  titles  "Equitable  Liens"  and 
"Equitable   Mortgages":    Pomeroy's   Equity 


Jurisprudence  (8d  Ed.)  i|  128^-1287.  "Btt 
doctrine  of  equitable  liens  grows  out  of  an 
application  of  the  maxim  of  equity  "which 
regards  as  done  that  whldb  ought  to  be 
done."  An  executory  agreement  in  writing 
to  give  a  Hen  on  land  i»  thus  safflcient  to 
create  a  lien  in  equity  on  such  land  tboo^ 
the  mortgage  or  ILen  is  Itself  never  executed. 
Pomeroy's  Equity  Jurisprudence,  {  1237,  and 
authorities  above  dted.  It  is  said  by  one 
authority  that  "an  equitable. lien  arises  either 
from  a  written  contract  which  shows  an  in- 
tention to  charge  some  particular  property 
with  a  debt  or  obligation  or  declared  by  a 
court  of  equity  from  the  tacts  and  drcnm- 
stanees  of  the  caae."  Oarrlson  t.  Vermont 
Mills,  164  N.  O.  1,  69  B.  B.  748,  81  Lw  B.  A. 
(N.  S.)  452.  Another  authority  asrseits  that 
"an  equitable  mortgage  results  from  differ- 
ent forms  of  transacttons,  In  wliidt  there  is 
present  an  Intent  of  the  parties  to  iaake  a 
mortgage,  to  which  Intent,  for  some  reasoa 
legal  expression  is  not  givw  in  the  form  of 
an  effecttve  mortgage."  Western  Matl.  Bank 
T.  Natl.  Union  Bank,  01  Md.  <nO,  4«  AU. 
962.  The  statement  in  the  notes  that  "this 
note  is  secured  by  a  deed  of  trust  Ben"  on 
certain  land  Is  taore  than  a  atete  collateral 
statement  It  is  in  the  nature  oC  an  agree- 
ment also  that  the  maker  of  the  note  Ima 
prior  to  or  contemporaneously  with  the  exe- 
cution and  delivery  thereof,  executed  a  deed 
of  trust' on  the  land  described  to  secure  lt» 
payment  For  instance,'  it  was  held  In  the 
case  of  Buckley  v.  Runge,  ,136  8.  W.  533. 
that  this  recital  in  the  notra,  given  as  part 
of  the  purchase  money  for  land,  "Secured  by 
the  6.  B>.  and  S.  W.  quarter  of  N.  B.  BI.  of- 
ont-lot  70,"  "evidences  an  express  contract 
that  they  shall  be  so  secured,"  and  tbere- 
(fore  created  an  express  contract  lleo,  which 
prevented  the  title  to  said  land  from  passing 
to  the  vendee.  But  we  do  not  think  it  Is  nec- 
essary to  hold  in  this  Instance  that  this  state- 
ment constitutes  an  express  agreement  that 
the  notes  arie  secured  by  a  deed  <tf  trust ;  for 
when  third  parties  deal  with  the  note  on  tbe 
tAltb  that  the  maker  of  the  note  has  In  fact 
done  what  he  has  said  he  has  done  to  secmv 
payment  of  the  notes  we  can  see  no  reasoa 
why  the  application  of  the  maxim  of  eqtiity. 
whi<A  we  have  already  referred  to,  woold 
not  Justify  a  court  of  equity  In  decreeing 
that  'such  facts  are  suflSclent  to  establish  an 
equitable  lien  against  the  property.  !%« 
maker  of  the  note  ought  not  be  hea^  to  ear 
that  he  has  not  done  that  which  he  on^t  tn 
have  done  to  secure  payment  of  these  notes. 
We  also  think  that  the  record  soggests  tha; 
the  payment  of  these  notes  is  secured  by  as 
equitable  vendor's  Men  on  the  Ave  and  one- 
half  sections  of  land.  Mrs.  Rea  had  alleged 
in  her  cross-action  that  Luse  represented  to 
her  that  the  $14,000  notes  constituted  a  Ten- 
dor's  Hen  on  this  land  conveyed  by  hbn  t* 
Bennett    It  Is  tme  that  no  direct  evidence 
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was  offend  to  show  whetber  tliese  notes  rq)- 
resented  tbe  purchase  price  of  the  said  land, 
or  even  that  said  land  was  con\^5'ed  by  Lnse 
to  Bennett;  bnt  we  find  this  statMoent  in 
the  slatement  of  facts:  "It  is  agreed  In  open 
court  that  no  vendor's  Hen  was  retained  in 
the  deed  from  A.  F.  Lose  tt>  O.  H.  Bennett 
on  the  land  mentioned  and  described  in  the 
trust  deed  herein  copied  and  the  notes  exe- 
cuted by  Bennett  to  Mrs.  Rea."  The  infer- 
ence from  this  is  that  the  notes  were  in  fact 
a  part  of  the  purchase  price  for  said  land 
conveyed  by  Lase  to  Bennett  If  so,  an  equi- 
table vendor's  lien  wonld  result,  notwith- 
standing there  is  no  express  reservation  of  a 
Hen,  either  in  the  notes  themselves  or  the 
deed.  J<^er  v.  Perkins,  69  Tex.  300 ;  Bris- 
coe V.  Bronaugb,  1  Tex.  828,  46  Am.  Dec 
108;  Senter  v.  Lambeth,  09  Tex.  260.  We 
conclude  therefore,  that  the  evidence  is  such 
that  it  is  not,  in  our  opinion,  suffldent  to 
justify  a  conclusion  that  the  said  notes  were 
wholly  worthless,  and  that  is  the  only  ccn- 
dusion  upon  which  the  judgment  rendered 
can  be  upheld  under  any  theory  of  the  case. 
We  therefore  sustain  appellants'  sixth  and 
seventh  assigiunents. 

[51  As  to  tbe  proper  meastire  of  damages 
Id  this  case,  we  will  say  tliat  the  pleading 
and  the  evidoice  uresent  two  groups  ot  facts 
which,  if  taktai  separately,  would  respective- 
ly make  the  suit  an  action  for  deceit  on  one 
group,  and  one  for  brea(di  of  the  contract 
on  the  other.  Allegations  of  such  facts  as 
that  the  making  of  the  contract  was  induced 
by  false  representations  as  to  the  financial 
responsibility  of  Bennett,  and  the  value  of 
the  land  which  was  to  be  Included  in  the  deed 
of  trust  to  be  given  to  secure  the  payotent 
of  the  $14,000  notes  would  make  tbe  salt 
purely  an  action  for  deceit.  In  such  case 
tbe  measure  of  damages  would  be  that  an- 
nonnced  in  George  v.  Hesse,  100  Tex.  44,  83 
S.  W.  liW,  8  L.  R.  A.  (N.  a.)  804,  123  Am.  St. 
Rep.  r72,  15  Ann.  Cas.  456,  and  the  line  of 
authorities  following  it,  including  tbe  case 
of  Doolen  v.  Hnlsey,  192  S.  W.  368,  decided 
by  this  court.'  As  we  have  already  noted, 
the  contract  provided  that  Mrs.  Rea  should 
receive  in  the  trade  $14,000  worth  of  deed 
of  trust  notes  executed  by  O-  H.  Bennett,  etc. 
Xow,  if  Lose  ddivered  to  Mrs.  Rea  notes 
which  were  not  in  fact  so  secured  and  they 
were  accepted  by  her  in  Ignorance  of  such 
fact,  tbere  was  a  breach  by  Lnse  of  this 
provision  of  the  contract,  and,  having  dispos- 
ed of  tbe  notes  so  that  they  could  not  be  re- 
jected, abe  might  recover  for  sudi  breach, 
and  tbe  measure  of  her  recovery  would  be 
tbe  difference  in  the  value  of  the  notes  ac- 
tually received  and  their  valve  had  they  been 
secured  as  contracted  for.  This  distinction 
i.<;  clearly  made  by  the  Supreme  Ck>urt  in  the 
case  of  Oeorge  v.  Hesse,  supra.  In  that  case 
tbe  contract  was  for  an  exchange  of  certain 


lands.  Qeorge  represented  to  Hesse  that  the 
land  which  he  proposed  to  convey  to  him  in 
the  trade  had  "a  gutdier  of  water"  upcoi  It. 
This  representation  was  false,  and  it  was 
held  that  the  measure  of  Hesse's  recovery 
was  the  difference  in  the  value  of  the  land  he 
had  conveyed  to  George  and  the  value  of  the 
land  he  had  received  in  exchange,  and  not 
the  difference  in  the  value  of  'the  land  con- 
veyed to  Hesse  without  the  gusher  and  its  val- 
ue If  tite  representation  had  been  true.  la 
the  discnsslon  by  the  court  In  that  case  Im- 
portance is  given  to  the  fact  that  "the  con- 
tract in  this  case  was  not  to  convey  a  tract 
of  land  'with  a  gusher  on  it,'  but  was  to  con- 
vey a  certain  tract  of  land  which  was  false- 
ly represented  to  have  a  gusher  on  it,  which 
false  representation  was  an  inducement 
which  led  to.  the  contract"  The  contract 
here  did  actually  provide  for  notes  secured 
by  deed  of  trust  lien  on  certain  land,  and, 
if  the  failure  of  the  notes  to  be  so  secured 
be  tbe  only  ground  of  recovery,  we  think  a 
suit  for  breadi  of  contract,  and  the  applica- 
tioo  of  its  consequent  measure  of  damages, 
would  be  proper.  The  plaintiffs'  petition  in 
this  case,  however,  so  combined  the  facts  as 
that  it  is,  we  think,  to  be  pegarded  as  an  ac- 
tion for  deceit 

[6]  The  evidence  of  insolvency  ought  to  be 
with  reference  to  the  Ume  of  the  alleged 
false  representations  or  as  to  the  time  when 
the  value  of  the  notes  is  to  be  determined. 
Moore  v.  Beakley,  183  S.  W.  380;  Morrison 
V.  Clarke,  65  Tex.  437. 

The  other  questions  raised  are  not  likely 
to  arise  upon  another  trial  and  need  not  be 
discussed. 

For  the  reasons  stated  the  caae  will  be 
reversed  and  remanded. 


BRY80N  V.  ABNET.     (No.  2054.) 

(Court  of  Civil  Appeals  of  Texas.    Tezarkana. 

Dec*  81,  1918.    Rehearing  Denied 

Jan.  2,  1919.) 

1.  IirjUItCTION     «=>260   —    RSCORVENTION    — 

Daiugxs— Mbabcbe. 
Where  an  injunction  restraining  defendant 
from  tniUding  on  Ids  own  land  was  improper, 
defendant  was  entitled  to  compensation  for  the 
damages  proximately  resulting  from  that  re- 
striction, and  the  measure  of  damages  was,  it 
appearing  that  defendant  intended  to  occupy  the 
building  tot  hia  own  mercantile  purpose,  the 
cost  of  securing  anothra  building,  less  the  ex- 
pense incident  to  doing  business  in  tlie  building 
he  intended  to  erect 

2.  Injunction    «=»2Q0  —  Reconvkntion  — 

DAJfAQKS— £>VIDENCK. 

An  award  of  $160  in  favor  of  defendant 
who  by  an  injunction  was  improperly  restrained 
from  building  on  his  own  land,  held  not  insuf- 
ficient, but  to  exceed  the  amount  to  which  de- 
fendant was  entitled  by  $7. 
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&  Apfkal   akd    Esbob    «=9ll71(2)— Bxvbbb- 
AI/— Gbodrdb. 
A  monetaiy  jndirinent  for  $160,  otherwise 
proi)er,  will  not  be  rcTeitied  because  it  was  ex- 
cesaive  in  the  amount  of  f  7. 

Appeal  from  District  Goart,  Harrlaon 
County;   P.  O.  Beard,  Judge. 

Suit  by  O.  M.  Abney  against  J.  M.  Bryson. 
From  a  Judgment  denying  an  injunctloin 
■ongbt  by  plaintlfl  and  awarding  daxnagee  to 
defendant,  defendant  appeals,  claiming  that 
the  amount  was  insofflcient,  and  plaintlfl 
files  croaa-aaalgnmenta  of  error.    Affirmed. 

Prendergast  &  Prendergast,  J.  H.  T.  Bibb, 
all  oi  Marshall,  for  appellant. 
■  Gary  M.  Abney,  of  Marshall,  for  appellee. 

HODGES,  J.  This  is  the  second  appeal  in 
this  case.  The  first  is  reported  In  171  S.  W. 
508.  The  suit  was  originally  Instituted  by 
Abney  to  enjoin  Bryson  from  erecting  a 
building  on  a  lot  in  the  town  of  Waskom. 
On  the  first  trial  Abney  secured  a  perpetu- 
al Injunction,  from  \rhlch  Bryson  appealed 
to  this  court.  The  case  was  reversed  and 
remanded,  upon  the  ground  that  the  evidence 
was  Insutliclent  to  support  the  Judgment. 

Inasmuch  as  the  testimony  reUed  upon  to 
support  a  right  to  the  Injunction  Is  the  same 
as  that  adduced  in  the  first  trial,  we  gnote 
from  the  opinion  rendered  the  material  facts 
bearing  upon  that  Issue: 

"It  appears  that  appellee  bought  a  tract  of 
8%  acres  from  J.  W.  Furrh  about  22  years 
ago,  and  on  the  eastern  part  of  this  lot  was 
located  his  dwelling,  which  fronts  sonth.  Was- 
kom is  a  village  or  community  of  few  inhab- 
itants, and  the  appellee's  land  is  in  Waskom. 
It  does  not  appear  that  Waskom  was  ever 
platted  into  a  town  site,  or  land  sold  with  ref- 
erence to  its  being  laid  off  into  lots  and  streets. 
A  public  road  from  the  north  runs  on  the  east 
of  appellee's  property  and  intersects  on  the  south 
a  road  running  from  the  west  Adjoining  ap- 
pellee's land  on  the  south,  and  between  it  and 
the  roads,  there  is  located  an  open  and  vacant 
plat  of  land  about  123  feet  deep  by  186  feet 
long.  Between  10  and  12  years  ago  J.  W. 
Furrh  conveyed  to  appellee  a  strip  off  of  the 
north  of  the  above  tract  of  about  30  feet  by  its 
length.  Recently  J.  W.  Furrh  conveyed  appel- 
lant a  lot  off  of  the  west  part  of  the  strip  of 
approximately  37  by  45  feet,  and  appellant  nn- 
dertook  to  erect  a  storehouse  thereon.  It  is  not 
deemed  necessary  to  set  out  all  the  evidence. 
At  the  time  appellee  bought  his  residence  lot 
the  entire  strip  on  the  south  was  open,  vacant 
land,  and  was  so  when  be  bought  the  90-foot 
strip  off  of  it.  There  is  no  evidence  that  any 
land  was  by  the  owners  ever  platted  into  lots 
or  streets,  or  even  laid  off  on  the  ground." 

The  last  trial  was  before  the  court,  and 
resulted  in  a  Judgment  refusing  the  writ  of 
injunction  and  in  favor  of  Bryson  for  $160 
as  damages  on  his  plea  in  reconvention. 
Bryson  appeals  from  that  Judgment,  claim- 


ing that  the  amoost  sras  InaafllcieDt  Abner 
also  fliea  crosa-HiwignmMita  of  emv,  attack- 
ing the  allowance  aa  excessive,  and  renews 
his  coDteutioa  tbat,  under  the  evidence,  be 
was  entitled  to  the  writ  «f  iujuiicttoii  prayed 
for. 

In  what  Is  atyled  a  "supplemental  an- 
swer" filed  by  Bryson  in  June,  1918,  be  al- 
leged, in  substance,  that  at  the  time  the  writ 
of  Injunction  was  sued  out,  in  August,  1912, 
he  was  engaged  in  the  mercantile  business, 
and  desired  to  erect  the  bouse  in  question  to 
tie  used  for  that  purpose;  tbat  the  boose 
would  have  been  finished  and  ready  for  oc- 
eopancy  <m  October  1,  1912,  had  be  not  beea 
restrained  from  building  by  the  issuance  of 
the  injunction.  He  further  alleged  that  the 
house  when  completed  would  have  cost  aboat 
$400,  and  the  rental  value  thereof  would 
have  be«i  worth  $12  per  month;  tbat  after 
the  injunctioa  was  served  upon  him  be  was 
forced  to  rent  another  building,  at  an  ex- 
pense of  $12  per  month,  and  bad  been  forced 
to  pay  that  amount  as  rent  for  a  house  in 
which  to  do  bualnees  since  the  Ist  day  of 
October,  1912.  H«  pgrayed  for  $700  as  actu- 
al, and  $200  as  exemplary,  damages.  The 
record  contains  no  reply  to  this  plea  in  re- 
convention. 

Upon  the  Issue  of  dami^es  the  court  filed 
his  condustons,  in  which  he  found  as  fol- 
lows: The  rental  value  of  the  lot  in  ques- 
tion, with  the  house  on  It,  would  be  worth 
$7.50  per  month.  The  cost  of  erecting  the 
house  contemplated  by  Bryson  would  have 
been  $500,  and  the  value  of  the  house  and 
lot  together  would  aggregate  $600.  The  ma- 
terial used  Ip  the  foundation,  which  had 
beei^  placed  on  the  lot  at  the  time  the  writ 
was  served^  amounted  to  $10.  Hie  net 
amount  whldi  Bryson  was  entitled  to  recov- 
er as  damages  on  account  of  being  wrongful- 
ly restrained  from  building  upon  the  prop- 
erty, and  which  would  compensate  him  for 
the  damages  sustained,  was  placed  at  $160. 
The  appellant's  contention  that  the  allow- 
ance was  inadequate  is  baaed  upon  the  as- 
sumption that  the  measure  of  damages, 
adopted  by  the  court,  the  rental  value  of  the 
house  contemplated,  was  correct,  and  that 
the  evidence  showed  a  greater  rental  value 
than  that  fotuid  by  tiie  ooort  Upoo  tbat  is- 
sue the  testimony  was  confiicting.  different 
witnesses  giving  different  estimates,  some  of 
which  were  less  than  $7.50  per  month.  The 
appellee  in  his  cross-assignments  Inststs  that 
the  rental  value  of  the  house,  which  was 
never  built,  was  not  the  correct  measure  of 
the  damages.     . 

[1-3]  By  ttie  issuance  of  the  writ  of  in- 
junction Bryson  liad  been  prevented  ftom 
building  a  hoose  on  his  own  lot.  He  was  a>- 
titled  to  compensation  for  the  damages  whldi 
proximately  resulted  from  that  reatrictioD. 
According  to  the  pleadings  and  the  proot 
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tbls  honse  was  Intended  for  occupancy  by 
Bryson  in  carrying  on  his  own  mercantile 
business,  not  for  rental  pnrpoaes.  He  does 
not  allege,  or  offer  to  prove,  that  lie  could 
bare  rented  It,  or  that  be  woald  bave  dooe 
so.  His  damages  w«re  the  cost  of  secnrlng 
another  house  In  which  to  condnct  his  busi- 
ness, less  the  exx>en6e  Incident  to  doing  busi- 
ness 4n  the  house  he  Intended  to  erect.  He 
testified  that  about  2  years  after  the  isBU- 
ance  of  the  writ  he  rented  another  building 
at  an  expense  of  |8  per  month.  He  has  not 
claimed  anything  tor  being  deprived  of  an 
opportunity  to  engage  In  his  business  during 
that  2  years.  He  offered  no  evidence  to 
show  how  long  he  continued  to  pay  that 
amount  of  rent;  but,  assuming  that  he  paid 
it  continuously  till  the  date  of  the  last  trial, 
a  period  of  approximately  46  months,  the 
aggregate  amount  paid  would  be  $368.  Had 
he  been  permitted  to  build  his  own  house  he 
would  have  expended  the  sum  of  ^00.  The 
trial  court  concluded  that  In  estimating  the 
damages  Bryson  should  be  charged  with  8 
per  cent  per  annum  on  that  Investment,  as 
a  legitimate  expense  incident  to  using  his 
own  building.  If  that  sum  be  deducted  from 
the  rents  paid  it  would  leave  a  net  loss  of 
approximately  $148.  To  tills  may  be  added 
the  sum  of  $10,  the  value  of  the  foundation 
lost.  By  this  process  the  damages  sustained 
by  Bryson  In  being  deprived  of  the  privi- 
lege of  building  and  occupying  the  bouse 
contemplated  would  be  about  $153,  or  $7 
Ipss  than  that  allowed  by  the  trial  court 
We  regard  tbte  difference  as  too  Inslgnlflcant 
to  call  fbr  a  reversal  of  the  judgment  upon 
the  ground  that  it  was  excessive. 
The  judgment  will  be  affirmed. 


GRINER  et  aL  t.  TRBVINO.     (No.  6106.) 

(Court  of  Civfl  Appeals  of  Texas.     San  An- 
tonio.    Dec.  4,  191&     Bebearing 
Demed  Jan.  15^  1919.) 

1.  Plkadino  €=»49— Natubx  and  Objxot  oi 
Suit— Prateb. 

If  petition  contained  prayer  for  cancellation 
of  instnimentB  unaccompanied  by  prayer  tor 
general  relief,  such  spedal  prayer  determines 
the  nature  and  object  of  the  suit 

2.  Pleadino  «=»49— Natubb  awd  Object  at 
Suit— Pkateb. 

The  cause  at  action  depends  upon  tbe  facta 
stated,  rather  than  upon  the  specific  relief  pray- 
ed for,  where  there  la  a  general  prayer  for  re- 
lief. 

8.    CARCEULATIOIf  or  INSTBTJXENTS  ^=»37(1,  Of 

— Fraud— PHrmoK—SuxnoiERCT. 
In    suit  praying,   anong  other  things,  (or 
cancellatioB  o(  Instruments  with  reference  to 
cutting  of  guayule  from,  land  In  Mexico,  i>eti- 


tion  k«U  to  disclose  that  court  bad  Jurisdiction 
of  persons  ot  defendants,  and  that  a  fraud  had 
been  committed  against  plaintiff  for  which  a 
remedy  could  be  afforded  by  requiring  defend- 
ants to  reconvey  to  plaintiff. 

4.  JUDOWCNT  «=»252(5)  —  General  Pkateb 
FOB  Rklief-^ubisdiction— Lands  in  Fob- 

XION   OOURTBT. 

Altbough  court  of  fosam  would  not  bave 
jurisdiction  to  cancel  instruments  as  requested 
in  special  prayer,  where  petition  stated  facts 
showing  juriadictioa  of  defendants,  and  that  a 
fraad  bad  been  ooaunitted  tor  wliich  a  remedy 
could  be  afforded  by  requiring  defendants  to  re- 
convey,  tbe  court  bad  jurisdiction  to  grant  such 
relief  under  tbe  general  prayer.  « 

5.  FiXAoiKa  «s»104(l)  — Plea  to  JmosDio- 
noN—Scopx.     J 

In  suit  praying,  among  other  thhigs,  for 
cancellation  of  instruments  with  reference  to 
cutting  of  guayule  from  land  in  tbe  Republic 
of  Mexico,  defendants'  plea  to  jurisdiction  held 
not  to  go  to  tbe  jurisdiction  of  the  court  to 
inquire  into  tbe  question  of  fraud,  but  to  the 
power  of  the  court  to  grant  cancellation  of  in- 
struments. 

8.  CouBTB  *=3l8  — Jurisdiction  — Lands  in 
Foreign  Countbt. 
The  courts  bave  no  power  to  cancel  a  deed 
for  land  in  another  state  or  a  foreign  country. 

7.  Courts  «=>18  —  Jubisoiotioh  —  Lands  in 
Foreign  Oounibt. 

Instrument  purporting  to  convey  right  of 
entry  upon  lands  in  Republic  of  Mexico  for  pur- 
pose of  severing  guayule  from  soil,  etc.,  pur- 
ported to  give  an  interest  in  land  in  Mexico, 
and  courts  of  Texas  would  bave  no  jurisdiction 
to  decree  cancellatiMi,  either  under  laws  of 
Texas  or  under  Statutes  of  tbe  State. of  Coa- 
boila.  Republic  of  Mexico,  arts.  684,  1327 
(book  3). 

8.  Afpeai.  and  Bbbob  «=>848(3>— Rbvebw— 
Questions  Unnecesbabt  to  Dboision. 

Assignments  urging  that  evidence  is  insuffi* 
dent  to  sustain  that  part  of  decree  canceling 
instruments  need  not  be  considered  in  view  of 
the  holding  that  such  portion  of  decree  must  be 
set  aside  for  want  of  Jurisdiction. 

9.  Apfeal  and  Error  «s>1176(7)— Judousnt 
Warranted  Only  under  One  Findino— 
Reiland. 

Judgment  being  warranted  only  for  fraud  ot 
upon  some  other  equitable  ground,  tbe  court  on 
appeal  will  not  render  judgment,  but  will  re- 
verse and  remand,  where  it  is  unable  to  deter- 
mine whether  court  based  judgment  upon  find- 
ing that  power  of  attorney  was  insufficient  or 
upon  a  finding  of  fraud.     < 

10.  Trial  «=9S92(3)  —  Findings  o»  Court  — 
Request  in  Writino. 

Rev.  St.  1911,  art.  1989,  providing  that  on 
trial  by  court,  judgre  shall,  at  request  of  cither 
party,  state  in  writing  bis  oondusions  of  law  «r 
tact,  does  not  require  that  the  request  to  tbe 
court  be  in  writing. 

Appeal  from  (District  Court,  Bexar  Coun- 
ty;   J.  T.  Sluder,  Judge. 
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Action  b7  J.  O.  Trerlno  against  J.  G. 
Orlner  and  others.  Jndgment  for  piatntlfl, 
and  defendants  appeal.  AfDrmed  in  part  and 
reversed  and  remanded  In  part. 

Diedrlch  A.  Meyer  and  Don  A.  Bliss,  both 
of  San  Antonio,  for  appellants. 

Chambers  &  Watson,  of  San  Antonio,  for 
appellee. 

MOUBSUND,  J.  J.  a.  Trevlno,  a  citizen 
of  the  r^HiUlc  of  Mexico,  on  April  3,  1&17, 
sued  J.  G.  Oriner,  Otto  Graf,  and  Chartes 
Peri7,  alleging  that  they  were  residenta  of 
Bexar  county,  Tex.,  the  amended  petition  on 
whiclf  trial  was  bad  containing  allegations  to 
the  effect  that  on  or  about  December  18, 
1915,  said  Griner,  as  attoraey  in  fact  or  in- 
divldoally,  without  authority  of  law,  enter- 
ed into  a  contract  with  defendant  Graf  for 
the  cutting  and  taking  ofT,  for  20  years,  from 
certain  land  inherited  by  plaintiff  from  his 
father,  situated  In  the  republic  of  Mexico,  of 
the  shrub  guayule,  and  that  Graf  transfer- 
red and  assigned  said  "lease  contract"  to 
defendant  Perry ;  that  said  contract  was  en- 
tered Into  without  the  knowledge  or  consent 
of  plaintiff,  and  was  without  any  considera- 
tion, and  made  by  Griner  and  Graf  and 
transferred  to  Perry  for  the  purpose  of  de- 
frauding plaintiff,  and  for  the  purpose  of  en- 
abling defendants  to  sell  the  guayule  and 
reap  the  benefits  therefrom,  and  embezzle 
and  misapply  the  same,  and  for  the  purpose 
of  placing  a  cloud  on  plaintiff's  title  to  said 
property,  and  damaging  his  credit  In  the 
United  States;  that  said  "lease"  was  made 
as  a  result  of  a  conspiracy  between  defend- 
ants for  the  purpose  of  robbing  plaintiff,  and 
was  made  at  San  Antonio,  Tex.,  and  that 
part  of  said  contract  is  perfonnaUe  in  the 
United  States  of  America ;  tliat  none  of  the 
terms  or  conditions  of  said  contract  have 
been  carried  out  by  defendants,  and  at  the 
time  same  was  made  Griner  was  acting  with- 
out authority,  as  the  power  of  attorney  un- 
der which  he  purported  to  act  had  been  can- 
celed, and  for  the  further  reason  that  said 
power  of  attorney  did  not  confer  authority 
to  "lease"  any  of  said  property;  that  said 
Griner  acted  adversely  to  the  Interests  of 
plaintiff,  and  for  his  own  use  and  benefit,  all 
of  which  was  well  known  to  the  defendants, 
who  acquiesced  in  and  agreed  to  the  same; 
that  the  purported  lease  contract,  of  which 
a  copy  was  attached  to  tlte  petition,  was  fil- 
ed for  record  in  Maverick  county,  Tex.,  and 
by  reuson  of  such  filing  great  injustice  and 
damages  had  been  done  by  defendants,  and 
that  the  unsettled  conditions  in  Mexico  were 
such  as  to  prevent  plaintiff  from  securing 
any  relief;  that  defendants  had  sold,  and 
were  selling,  large  amounts  of  guayule  tak- 
en from  plaintiff's  land,  the  exact  amount 
being  unknown  to  plaintiff,  but  which  he 
charged  was  worth  $15,000 ;  that  in  addition 
he  had  be&i  damaged  In  the  sum  of  $10,000 


by  the  execution  and  reconUng  of  said  coo- 
tract  He  prayed  for  lodgment  canceling 
and  setting  aside  said  contract,  and  for  dam- 
ages in  the  sum  of  $25,000,  for  costs  of  suit, 
and  SBCh  special  and  general  relief,  in  law 
at  equity,  as  ha  might  be  entitled  to. 

The  defendants  interposed  a  plea  to  the 
Jnrisdlction  of  the  court  in  so  Ult  as  the 
suit  Involved  an  action  to  cancel  the  instru- 
ment executed  by  Griner  and  Graf,  the  con- 
tention being  that  such  Instrument  on  its 
face  was  a  contract  and  lease  of  lands  situ- 
ated in  the  state  of  OoahuUa,  r^obllc  of 
Mexico.  AU  of  the  defendants  answered  by 
general  denial,  and  Perry  pleaded  that  the 
rights  of  Graf  by  virtue  of  said  instmnient 
had  been  assigned  to  hLm  for  a  valuable  con- 
alderatlon  on  November  10,  1918,  withont 
knowledge  or  notice  on  his  part  of  any  vice 
in  the  transaction  between  Griner  and  Graf. 

Plaintiff  by  supplemental  petition  denied 
the  allegations  ctmtained  in  the  answers. 

The  trial  resulted  In  a  Judgment  cancel- 
ing the  two  Instniments  described  In  plain- 
tiff's petltl(»i,  and  that  plaintiff  take  noth- 
ing by  his  suit  for  damages.  The  defend- 
ants appealed. 

[1]  If  the  petition  had  contained  the  prayer 
for  cancellation  of  the  Instrumeatc^  nnac- 
companied  l^  a  prayer  for  general  rellet 
gudi  special  prayer  would  be  regarded  ss 
evidencing  the  nature  and  object  of  the  suit, 
and  in  this  respect  as  giving  character  to  it 
City  of  Houston  r.  Emery's  Sons,  76  Tex. 
282,  13  S.  W.  264. 

[2]  But  the  cause  of  action,  onder  oor 
system  of  ifleading,  depends  upon  the  facts 
stated  in  the  petition  that  are  appropriate 
for  a  recovery,  rather  than  upon  the  specific 
relief  prayed  for,  where  there  is  a  general 
prayer  for  relief,  which,  of  course,  must  be 
understood  to  have  reference  and  arollca- 
blllty  to  the  facts  alleged,  whether  the  spe- 
cific relief  as  specially  prayed  be  granted  or 
not    Lee  v.  Boutwell,  44  Tex.  15L 

[3, 4]. Applying  the  above  rules,  which  are 
taken  from  the  cited  cases,  to  this  case,  we 
find  that  the  petition  discloses  that  the  court 
liad  jurisdiction  of  the  persons  of  the  de- 
fendants, and  that  a  fraud  had  been  commit- 
ted against  plaintiff  for  which  a  remedy 
conld  be  afforded  by  requiring  the  defend- 
ants to  reconvey  to  ^aintiff  by  iastrumcnts 
sufficient  under  the  laws  of  the  state  of  Coe- 
bulla,  republic  of  Mexico,  all  such  titles  or 
interest  as  tbey  might  be  entitled  to  by  vir- 
tue of  the  Instruments  described  in  plain- 
tiff's petition.  This  being  the  ca^e,  the 
court  Under  the  prayw  tor  general  rdief. 
would  be  authorized  to  grant  plaintiff  relief 
by  compelling  such  leconv^ance.  The  Jn- 
risdicblon  of  the  court  to  grant  sach  relief  is 
reco^ized  in  the  case  of  Holt  v.  Guerguin, 
106  Tex.  185,  163  S.  W.  10,  aad  is  folly  dis- 
cussed by  Mr.  Wharton  In  sectlaQS  288  and 
289a  of  his  work  on  Conflict  at  Iaws  (3d 
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Ed.).  In  Ow  asercisft  of  this  Joxlsdlcttoii  the 
courts  make  no  dlstinctdon  between  cases  in 
which  tbe  parties  are  foreigners  and  tliose  in 
which  they  are  subjects.  Whaxton  on  Conr 
flict  of  Laws  (3d  Ed.)  {  705. 

[SJ  It  Is  apparent  tliat  appellants'  so-call- 
ed plea  to  the  Jurisdiction  does  not  go  to  the 
Jarisdlction  of  the  court  to  Inquire  into  the 
qnestion  of  fraud,  and,  if  it  finds  it  to  ex- 
ist, grant  relief  by  a  decree  requiring  a  re- 
coQTeyance  or  release,  but  goes  to  the  power 
ot  the  court  to  grant  the  specific  relief  pray- 
ed for,  namely,  cancellation  of  the  instru- 
ments. Howeyer,  as  the  court  not  only 
orerruled  the  plea  to  the  Jurisdiction,  but 
proceeded  to  enter  a  Judgment  canceling  the 
Instruments,  we  are  confronted  with  the 
question  whether  the  court  had  Jurisdiction 
to  so  decree;  for,  df  it  did  not,  the  Judg- 
ment most  be  set  aside  for  error  fundament- 
al and  apparent  of  record. 

[I]  The  courts  have  no  power  to  cancel  a 
deed  for  land  in  another  state  or  a  foreign 
country.  Holt  r.  Guerguin,  supra.  We  must 
determine  whether  the  same  rule  applies  to 
the  instrument  referred  to  in  the  petition  as 
a  contract,  and  also  as  a  lease,  the  provi- 
slons  of  which,  briefly  summarized,  are  as 
follows:  Trevlno  sells  to  Graf  the  entire 
!nia}'ule  and  the  regrowth  thereof  for  20 
years  on  50  leagues  of  land  bequeathed  to 
Trevdno  by  his  father,  the  description  there- 
of as  contained  in  the  will  being  copied,  said 
land  situated  in  the  state  of  Ck)ahuila,  re- 
public of  Mexico.  Graf  agrees  to  pay  the 
sum  of  $5  per  ton  for  such  guayule,  in  Amer- 
ican gold  or  its  equivalent,  and  to  be  de- 
posited to  the  order  of  Grlner,  as  attorney 
In  fact  for  Trevlno,  in  some  banking  insti- 
tution in  the  TInited  States  of  America. 
Graf  Is  given  the  right  of  ingress  and  egress ; 
the  right  to  use  the .  waters  and  pasturage 
for  animals  during  the  life  of  the  contract ; 
the  right  to  the  use  of  "wood,  timbers,  or 
other  material  on  the  property  necessary  for 
the  building,  or  the  establishment  of  houses, 
factories,  etc.,  thereon  for  machinery,  em- 
ployes," etc.  All  permanent  Improvements 
shall  remain  on  the  land,  but  with  the  dis- 
tinct understanding  that  all  machinery  and 
movables  can  be  taken  ofF  of  said  property 
upon  the  expiration  of  the  contract  Full 
authority  is  granted  to  Graf  to  construct 
any  and  all  things  necessary  for  the  carry- 
ing on  of  the  buslQess  of  manufacturing  rub- 
ber from  the  gnayule  plant,  and  the  cutting, 
pulling,  and  removing  of  such  plant.  Au- 
thority to  assign  or  transfer  the  contract  or 
sale  over  unto  any  individual  or  company 
that  he  may  desire  is  also  given.  It  was 
provided  that  "the  time  and  duration  of  this 
contract  for  the  cutting  and  taking  off  of  the 
shrub  known  as  guayule  shall  be  20  years 
from  this  date,  and  the  payment  thereon 
shall  be  made  monthly,  the  same  to  be  paid 
according  to  the  books  or  statements  made 


by  said  Graf,  bla  assigns,  or  tba  company 
that  he  may  represent,  the  weights  to  be 
taken  at  the  factory  or  railroad  station." 

The  guayule  plant  is  a  perennial  shrub, 
which  grows  In  desert  countries,  from  which 
a  rubber  substance  is  extracted. 

The  Statutes  of  the  State  of  Ooahoila,  Re- 
public of  Mexico,  contain  the  followdng  pro- 
visions : 

"Article  684:   Immovable  properties  are: 

"I.  Lands,  bnildings,  iron  ways  and  other  «»• 
■trnetioBS  that  eaanot  be  transported. 

"II.  Plants  and  trees  so  long  as  they  are  at- 
tached to  the  land;  and  the  fruits  hanging  on 
snch  trees  and  plants  so  long  as  they  are  not 
separated  from  them  by  crops  or  regular  cut- 
tings." 

Article  1327  (Book  3) : 

"A  real  obligation  or  an  obligation  affecttng 
realty  affects  the  thing  or<  matter  that  may  be 
poaaeaaed  by  any  one  and  against  any  one  pos- 
sessing the  lame." 

Testimony  was  introduced  in  behalf  of  ap- 
pellants to  the  effect  that  nnder  the  laws  of 
said  state  of  Coahnila  every  lease  to  a  for* 
elgner  of  real  estate  for  a  term  exceeding  10 
years  wiU  be  regarded  as  a  sale.  However, 
as  appellee  Introduced  testimony  to  the  ef- 
fect that  such  provision  had  been  repealed, 
we  take  it  that  the  court  was  authorized  to 
disregard  the  same  in  deciding  the  question 
of  Jurisdiction. 

So  far  as  the  deflnltiim  of  tmrnovable 
properties  above  quoted  is  concerned  we  see 
no  difference,  as  to  matters  Involved  in  this 
case,  from  the  doctrine  of  the  common  law 
that  trees,  tnrf,  or  grass,  the  natural  prod- 
uce of  the  earth,  constitute  real  estate. 
The  record  contains  no  evidence  to  show 
whether  under  the  law  of  Ooahulla  leases 
are  peraonalty,  as  at  commmi  law,  or  im- 
movables, as  by  the  Roman  law ;  nor  whether 
there  can  be  made  by  contract  snch  a  sever- 
ance, in  contemplation  of  law,  of  trees  and 
other  natural  products  from  the  soil,  as  to 
constitute  the  sale  thereof  one  at  chattels 
instead  of  realty,  as  is  the  case  under  our 
laws.  See  Lodwick  Lumber  Co.  t,  Taylor, 
100  Tex.  270,  98  S.  W.  238,  123  Am.  St  Rep. 
803;  Dunsmore  ▼.  BlountOecker  Lumber 
Co.,  188  S.  W.  603;  Kreisle  v.  Wilson,  148 
S.  W.  1132;  Davis  ▼.  Conn,  161  S.  W.  89. 

Bat  for  the  purposes  of  this  case  we  ret 
£acd  this  as  Immaterial;  for,  even  If  our 
laws  were  the  only  ones  to  be  considered, 
we  believe  the  court  was  without  Jurisdic- 
tion to  enter  a  decree  canceling  the  instru- 
ments. Mr.  Wharton  in  his  work  on  Con-> 
fliet  of  Lavra  ^d  SM.)  |  287,  says:  "Lease- 
holds, though  personal  estate  by  the  Elng- 
Usb  law,  are  yet  regarded  by  Engli^  courts 
as  Immovables  in  their  international  rela- 
tions." In  the  case  of  Waterman  v.  Charl- 
ton, 102  Tex.  510,  120  S.  W.  171,  It  1^  held 
that,  although  unlocated  land  certificates  for 
land  in  this  state  are  regarded  as  personal 
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property  for  various  purposes,  they  are  gov- 
erned by  our  laws  of  descent  and  dlstribu- 
tlon.    Tbe  court  said: 

"Tbe  title  to  its  land  is  the  very  subject  which 
every  sovereignty  maintains  the  exclusive  right 
to  control  by  its  own  laws.  'A  sovereignty  can- 
not safely  permit  the  title  to  its  land  to  be  de- 
termined by  a  foreign  power.  Each  state  has 
its  fundamental  policy  as  to  the  tenure  of  land ; 
a  policy  wrought  op  in  its  history,  familiar  to 
its  population,  incorporated  with  its  institu- 
tioas,  suitable  to  its  soil.'  Wharton,  Conflict  of 
Laws,  p.  636,  {  278.  This  consideration  of  pol- 
icy most  necessarily  govern  the  descent  of  the 
title  to  land  certificates  issued  under  tbe  laws 
of  Texas,  since  they  constitute  the  foundation 
of  the  titles  to  a  very  large  part  of  the  lands  in 
the  state.  This  does  not  conflict  with  the  deci- 
sions whidi  hold  that  the  certificates,  for  many 
purposes,  are  to  be  regarded  as  (diattela.  Those 
decisions  apply  the  law  of  this,  not  that  of  an- 
other, state.  The  mere  fact  that,  for  some  pur- 
poses of  our  own,  we  treat  such  evidences  of 
right  as  chattels  does  not  justify  the  applica- 
tion to  them  of  the  principle  that  the  title  to 
movables  is  controlled  by  the  law  of  the  dom- 
icile of  the  owner,  when  the  effect  would  be  to 
subject  titles  to  land  in  this  state  to  a  foreign 
law.  .That  principle  is  generally,  but  not  uni- 
versally, true.  It  is  not  allowed  to  have  the 
effect  just  stated.  In  some  jurisdictions  mort- 
gages upon,  and  some  leasehold  interests  in,  real 
estate  are  regarded  by  the  local  law  as  (battel 
interests,  but  that  is  not  allowed  to  subject 
them  to  a  foreign  law  of  the  owner's  domicile. 
Wharton,  p.  640,  {  287,  and  eases  dted." 

In  section  288a  Mr.  Wbarton  says : 

"And,  first,  it  may  be  premised  that  real  prop- 
erty is  subject  to  the  exclusive  jurisdiction  of 
the  courts  of  tjie  state  or  country  in  which  it  is 
located.  No  other  courts  may  properly  exer- 
cise any  jurisdiction  over  it,  and  this  is  as  true 
of  courts  of  equity  as  of  courts  of  law.  Hero- 
fore  it  is  beyond  the  power  of  a  court  of  one 
state  or  country  to  oitertain  a  suit  in  rem  in 
respect  of  land  in  another,  or  to  render  a  de- 
cree, either  in  a  suit  in  rem  or  a  suit  in  per- 
sonam, which  shall,  ex  proprio  vigore,  affect  the 
title  to  real  property  beyond  its  territorial  ju- 
risdiction. When,  however,  a  case,  otherwise 
properly  cognizable  in  equity,  is  presented,  a 
court  of  equity,  having  personal  jurisdiction  of 
the  parties,  may  assume  jurisdiction  of  tbe 
subject-matter,  although  land  in  another  state 
or  country  may  be  affected,  if  it  can  grant  ef- 
fective relief  by  a  decree  acting  solely  upon  the 
person  whose  title  or  interest  in  the  land  is  to 
be  affected.  In  other  words,  the  court  may, 
in  a  proper  case  for  equitable  interference,  by 
virtue  of  its  jurisdiction  over  snob  person,  and 
its  consequent  power  to  enforce  obedience  to 
its  decree  in  personam,  compel  him  to  do,  with 
respect  to  land  beyond  its  territorial  jurisdic* 
tion,  what  it  could  not  itself,  and  without  his 
intervention,  accomplish." 

[7]  The  Instrument  under  consideration  In 
this  case  purports  to  convey  to  Graf  a  right 
of  entry  upon  lands  in  Mexico  for  the  pur- 
pose of  severing  guaynle  from  the  soil  and 
to  use  portions  of  the  land  for  buildings  and 
other  Improvements  necessary  In  carrying  on 


tbe  manufactTjire  of  rubber.  Whatever  aspect 
the  rigbts  granted  might  have  In  a  suit  for 
breach  of  the  contract  or  for  money  dae 
thereunder,  the  t&ct  remains  that  It  pur- 
ports to  give  an  interest  In  land  In  Mexico— 
to  confer  dominion  and  enjoyment  thereof— 
and  we  believe  that  our  courts  have  no  pow- 
er to  divest  such  rights  by  means  of  a  decree 
canceling  the  instrument  In  support  of  this 
conclusion  we  make  tbe  following  additional 
citations:  Wbarton  on  Conflict  of  Laws  (3d 
Ed.)  11  285,  286,  287,  288,  289a,  and  notes 
567%;  Thomas  v.  Huklll,  131  Pa.  298,  18 
Atl.  €fIS;  Pomeroy's  Bq.  Jurisprudence  (3d 
Ed.)  {  1318. 

[8]  The  assignments  3,  4,  and  5,  whl«A  at- 
tack the  decree  in  so  far  as  it  cancels  "tbe 
instrument,"  urging  that  the  evidence  Is  not 
suffldent  to  sustain  that  part  of  the  decree, 
present  questions  unnecessary  to  dedde  in 
view  of  the  holding  that  such  portion  of  the 
decree  must  be  set  aaide  for  want  of  Juris- 
diction. However,  If  these  assignments  can 
be  construed  as  raising  the  issue  whether 
there  la  evidence  suflldent  to  show  plaintilf 
entitled  to  any  relief,  we  hold  that  the  evi- 
dence Is  sufficient  to  support  findings  that 
the^  Instrument  was  executed  pursuant  to  a 
scheme  formed  by  Grlner  to  share  personal- 
ly In  the  benefits  thereby  conveyed  to  Graf: 
that  Graf  was  grantee  for  the  benefit  of  him- 
self and  Grlner,  and  thus  participated  in  tbe 
fraud;  and  that  Perry  had  notice  of  such 
facts  as  were  sufficient  to  charge  him  with 
knowledge  of  the  frand. 

[I]  We  are  unable  to  deteriolne  whether 
the  court  based  his  Judgment  upon  a  finding 
that  the  power  of  attorney  was  insufficient 
to  authorize  tbe  execution  of  the  instrument 
in  question  or  upon  a  finding  that  frand  was 
shown.  Believing,  as  we  do,  ttiat  a  Judg- 
ment requiring  reconveyances  or  releases 
could  be  based  only  upon  proof  of  fraud,  or 
some  other  ground  of  equity  jurisdiction,  it 
would  not  be  proper  for  this  court  to  render 
Judgment;  for  in  order  to  do  so  we  would 
have  to  assume  that  tbe  trial  court  based  his 
Judgment  on  a  finding  that  frand  had  been 
proven. 

[10]  In  view  of  the  reversal  of  that  part 
of  tbe  Judgment  complained  of  by  appellants, 
we  will  not  discuss  tbe  question  of  the  fail- 
ure to  file  findings  of  fact  and  conclusions 
of  law  further  than  to  say  that,  as  we  con- 
strue the  statute  (article  1989,  R.  S.  1911).  It 
does  not  require  that  tbe  request  to  the 
court  shall  be  made  In  writing.  Landa  v. 
Heermann,  88  Tex.  1,  19  B.  W.  885:  Dennt< 
V.  Kendrlck,  163  S.  W.  693:  Rigglns  t. 
Trickey,  46  Tex.  Civ.  App.  569,  102  S.  W. 
919.  In  the  case  of  Wandry  v.  WUUams,  103 
Tex.  90,  124  S.  W.  85,  and  in  other  cases, 
our  Supreme  Court  has  spoken  of  the  statute 
as  providing  for  filing  of  the  request;  but 
as  it  is  held  that  no  order  granting  It  Is  re- 
quired, it  does  not  i>artake  of  the  nature  of 
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a  motion,  but  U  simply  a  xequest  wUeb 
may  be  prefexzed  verbally  or  In  writliiK. 

Tbe  judgment  la  aflSimed  In  so  far  aa  It 
relates  to  damages  sued  for,  and  is  reversed 
In  so  far  as  U  undertakes  to  cancel  tbe  In- 
stmments,  and  tbe  oauae  remanded  fer  a 
trial  on  tbe  Issues  made  by  tbe  pleading  otb- 
er  than  tbose  relating  only  to  damages. 

Affirmed  la  part  and  rsversed  and  remand- 
ed in  part. 


MANTON  V.  CITY  OF  SAN  ANTONIO. 
CNo.  60&1.) 

(Court  of  Civil  Appeals  of  Texas.     San  An- 

t<»iio.    Nov.  27,  1018.     Bebearing 

Denied  Jan.  8,  1919.) 

1.  iHJUNcnow  9=»119— AnswEB  — Genebai. 
Deitial. 

Wbere  an  answer  in  an  injunction  proceed- 
ing contained  a  general  denial  pnrsnant  to 
Rev.  St.  art.  4W3,  allowing  a  defendsnt  in  in- 
junction proceedings  to  answer  as  in  other  ciyil 
actions,  a  demorrer  to  the  answer  must  be 
overruled. 

2.  EscBowB  «S98— DBnPosrrAKiEe. 

A  deed  cannot  be  delivered  to  the  grantee  as 
an  escrow,  and  if  ddivered  to  him  it  becomes 
an  optative  deed,  freed  from  any  condition  not 
expressed  in  the  deed  itself. 

3.  EscBOWS  «=»9— CoNDrrross. 

Where  a  deed  was  delivered  in  escrow,  on 
condition  that  it  should  not  be  effective  until 
certain  acts  were  performed  by  the  grantee, 
sudi  condition  was  a  condition  precedent  to  the 
taking  effect  of  the  grant. 

4.  Deeds    e=»162  —  CoNnrnoNS  —  CoNnmoN 

SDBBEQtTENT. 

A  substantial  compliance  with  die  terms  of 
a  condition  subsequent  will  satisfy  the  law  and 
prevent  a  forfeiture  of  title. 

5.  Deeds    *=»156— OoNomoNS  —  CowDrriows 

SUBSEQITENT. 

The  general  rule  is  that  where  a  deed  is  to 
take  effect  on  the  performance  of  a  condition 
by  the  grantee,  and  the  grant  is  without  other 
consideration,  no  title  will  pass  until  the  con- 
dition is  performed ;  but  where  other  conditions 
have  been  performed,  and  especially  wbere  full 
value  has  been  paid,  the  condition  will  be  con- 
sidered a  condition  subsequent. 

6.  escbows  •=»9— cohditiomb  subsbquknt— 
Pebtobkance. 

Wbere  a  landowner  who  conveyed  property 
to  a  city  for  a  street,  and  received  a  valuable 
consideration,  insisted  that  the  deed  should  be 
held  in  escrow  until  tbe  city,  widened  a  certain 
street  according  to  its  agreement,  held  that,  as 
the  failure  of  the  city  to  widen  the  street  with- 
in tbe  time  limit  fixed  did  not  injure  the  gran- 
tor or  his  property,  such  failure  did  not  prevent 
the  passage  of  title,  for  the  condition  shoold 
be  treated  as  a  condition  subsequent. 


7.  Apfbal  and  Ebbob  «=3544(D— Bbtibw— 

Bill  of  Ezceftiojss. 
Wbere  no  bill  of  exceptions  was  reserved 
to  the  admission  of  testimony,  an  assignment 
complaining  of  such  testimony  must  be  over- 
ruled. 

8.  AfPEAi,  AND  Ebbob  «=3l060(l)— Bbvibw— 
Habmlbss  Ebbob. 

Wbere  similar  testimony  was  admitted  with- 
out objection,  an  assignment  complaining  of  the 
admission  of  testimony  must  be  overruled. 

A.  BviDEHOE      «s>41d(2)— PabOL— CiONSIDBBA- 

noR. 
Where  a  deed  redted  that  the  consideration 
was  $1  and  other  considerations,  parol  evidence 
is  admissible  to  establish  the  true  oousideia- 
tion. 

Error  from  District  Coart,  Bexar  Coun- 
ty; J.  T.  Sluder,  Judge. 

Action  by  H.  D.  Manton  against  the  City  of 
San  Antonia  There  was  a  Judgment  for  de- 
fmdant,  and  ];Aaintlfr  brings -error.   Afi^med. 

J.  P.  Carl,  P.  H.  SvTearlngen,  Jr.,  and 
Qeorge  G.  Clifton,  all  of  San  Antonio,  for 
plaintiff  in  error. 

R.  3.  McMillan,  of  San  Antonio,  and  J.  D. 
Dodson,  of  Laredo,  for  defendant  In  error. 

FLT,  0.  J.  This  is  a  suit  iBStituted  by 
plaintiff  in  error  to  restrain  defendant  in 
error  from  entering  upon  and  constructing 
a  street  upon  Ms  land  on  West  Travis  street, 
In  the  dty  of  San  Antonio,  Tex.,  being  15 
feet  off  tbe  south  end  of  his  land  conveyed 
to  him  by  Henry  Laager  and  Mrs.  Augusta 
Welnert.  The  court  granted  a  temporary  In- 
junction, which  was  continued  in  force  by 
agreement  until  the  final  hearing,  on  October 
13, 1917,  when  it  was  dissolved,  and  a  perma- 
nent writ  of  injunction  denied,  and  the  land 
was  decreed  to  defendant  for  street  purposes. 

It  was  answered  by  defendant  that  the 
property  was  taken  by  It,  for  the  use  of  the 
state,  at  and  before  the  filing  of  the  original 
petition;  that  it  was  taken  after  adequate 
compensation  had  been  tendered  to  and  ac- 
cepted by  plaintiff,  and  was  appropriated  for 
a  public  street ;  that  a  deed  was  executed  by 
plaintiff  to  defendant  conveying  the  land  In 
controversy,  containing  this  provision: 

"This  deed  is  given,  however,  subject  to  the 
condition  that  Obraje  or  Travis  street,  between 
North  Scores  street  and  Main  avenue,  will  be 
widened  within  two  years  from  the  date  here- 
of; otherwise  title  to  revert  to  the  grantor 
herein." 

It  was  further  alleged  that  the  provision 
was  a  condition  subsequent,  and  was  sub- 
stantially compiled  with,  time  not  being  of 
the  essence  of  the  contract,  and  that  the 
street  was  widened  within  three  or  four 
months  after  the  expiration  of  the  two-year 
X)erlod;  that  plaintiff  was  estopped  to  set  np 
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the  condition  In  fbe  deed  because  be  had 
acquiesced  in  the  work  of  widening  the 
street,  and  made  no  daim  fbr  any  damages 
on  account  of  the  street  not  having  been  soon- 
er widened.  A  general  demurrer  was  urged 
to  the  answer,  and  its  oTerruIlng  is  made  the 
subject  of  the  first  assignment  of  error. 

It  was  farther  alleged  In  the  answer  "that 
on  or  about  the  4tfa  day  of  March,  1914,  the 
plaintiff,  H.  D.  Manton,  executed  and  dellTer- 
ed  In  escrow,  to  the  city  of  San  Antonio,  a 
certain  deed  conveying  all  his  right,  title, 
and  Interest  In  and  to  an  easement  tor  public 
street  purx)oses  In  and  to  the  strip  oi:  ground 
described  In  plaintiff's  petitions";  and,  fur- 
ther,, "that  the  plaintiff  did  not  Intend  that 
said  condition  in  such  escrow  deed  should 
present  time  as  the  essence  of  said  contract 
of  conveyance."  There  was  also  a  general 
denial  of  the  allegations  of  the  petition. 

[1]  The  first  assignment  of  error  assails 
the  action  of  the  court  in  overruling  a  gener- 
al demurrer  to  the  answer.  The  assignment 
is  overruled.  In  article  4663,  Bevised  Stat- 
utes, it  is  provided  that  a  defendant  in  an  in- 
junction proceeding  may  answer  as  in  other 
dvU  actions,  and  it  is  the  undoubted  rule 
that,  where  the  answer  in  an  injunction  case 
contains  a  general  denial,  it  is  not  subject 
to  attack  through  a  general  demurrer.  This 
is  the  rule  as  well  in  any  other  civil  action. 
Bedwell  V.  Thompson,  25  Tex.  Supp.  245; 
OUpfaant  V.  Markham,  79.Tex.  543,  15  S.  W. 
569,  28  Am.  St.  Bep.  363 ;  Murphy  t.  Smltli, 
38  Tex.  Civ.  App.  50,  84  S.  W.  679. 

[2, 3]  The  undisputed  evidence  in  this  case 
shows  that  a  deed  was  executed  by  plaintiff 
to  defendant  conveying  to  him  the  land,  but 
followed  by  the  proviso  or  condition  herein- 
before copied,  and,  after  being  acknowledged 
by  plaintiff,  was  delivered  by  him  to  an  agent 
of  defendant,  with  the  request  that  it  be  plac- 
ed in  escrow  with  a  certain  bank.  If  the 
agent  had  kept  the  deed  and  failed  and  refus- 
ed to  place  it  In  escrow.  It  would  have  evl- 
.denced  the  transfer  of  the  title  to  defendant 
with  a  condition  subsequent  attached.  If, 
however,  the  agent  delivered  the  deed  to  the 
bank  it  would  not  constitute  a  delivery  of 
the  deed  to  defendant,  and  the  deed  would  be 
in  escrow;  and,  if  the  sole  consideration  was 
the  widening  of  the  street,  it  would  be  sub- 
ject to  a  condition  precedent  to  its  delivery. 
In  the  first  Instance  the  title  would  be  vested 
in  the  grantee  subject  to  a  condition  subse- 
qaently  to  be  performed ;-  in  the  second,  the 
deed  would  be  in  escrow,  to  be  delivered 
when  the  delivery  was  preceded  by  the  per- 
formance of  a  certain  condition,  unless  there 
were  other  considerations  for  the  execution 
of  the  deed. 

There  is  no  exception  to  the  rule  that  a 
deed  cannot  be  delivered  to  the  grantee  as  an 
escrow,  but  if  delivered  to  him  It  becomes 
an  operative  deed,  freed  from  any  condi- 
tion not  expressed  in  the  deed  Itself.    Dev. 


Real  Est.  i  814;  Insaranoe  Co.  ▼.  Clarice,  1 
Tex.  Civ.  Avp.  288,  21  S.  W.  2T7.  The  seem- 
ing exception,  as  said  in  the  case  cited,  is 
really  not  one;  for  when  placed  in  the  hands 
of  the  grantee  to  be  deposited  with  a  third 
party  there  la  no  delivery.  It  has,  however, 
been  held,  as  hereinbefore  stated,  that  If 
the  grantee  violates  the- agreement  and  re- 
tains the  deed  it  will  not  be  in  escrow.  Dev. 
Real  Eat  {  817;  Fairbanks  v.  Metcalf,  8 
Mass.  230. 

In  this  case  the  deed  was  placed  by  the 
agent  of  defendant  In  the  possession  of  a 
bank,  and  at  once  became  an  escrow  deed, 
and  would  become  absolute  only  wbra  the 
condition  was  jterformed  by  the  grantee. 
The  evidence  does  not  show  any  attempt  to 
alter,  add  to,  or  vary  the  written  condltioo, 
if  sudi  evidence  bad  been  permissible,  bat 
it  was  delivered  to  the  bank  under  the  terms 
of  the  deed  alone. 

[4,  S]  If  there  had  been  no  delivery  of  tbo 
deed  to  the  bank  to  be  held  as  an  escrow,  tlie 
law  aa  to  conditions  subsequent  would  oo- 
doubtedly  be  applicable,  and  a  sulistantlal 
compliance  with  the  terms  of  the  condltioo 
would  satisfy  the  law  and  prevent  a  forfei- 
ture of  the  title.  The  law,  much  less  equity, 
does  not  favor  forfeitures,  but,  in  the  case  of 
conditions  precedent,  it  will  not  permit  tbe 
tittle  to  pass  until  the  condition  is  performed. 
Conditions  subsequent  are  strictly  scrutin- 
ized and  rigidly  construed.  In  cases  of  con- 
ditions precedent,  however,  it  is  ordinarily 
the  case  that  the  purchase  money  has  not 
been  paid  and  no  title  vested,  and  this  is 
especially  the  case  in  connection  with  condi- 
tions precedent  wlilch  are  usually  contained 
in  escrow  deeds. 

The  general  rule  is  that  if  the  grant  is 
without  other  consideration  than  the  per- 
formance of  the  specified  precedent,  and  the 
converse  of  this  proposition  must  be  Just  and 
l)eneflcent,  and  where  there  have  been  other 
considerations  performed,  and  especially 
where  full  value  has  been  paid,  the  condition 
will  not  be  considered  a  condition  precedent, 
but  will  have  applied  to  It  the  rules  appli- 
cable to  conditions  subsequent  R.  C.  Law,  { 
166,  p.  1096;  Brennan  t.  Brennan,  102  Am. 
St.  Rep.  368,  note  f.  In  the  cases  dted  by 
plolntlff  the  lands  were  donated  on  considera- 
tion that  certain  Improvements  should  be 
made  in  a  certain  time,  there  being  no  other 
consideration  than  the  performance  of  the 
conditions,  and  the  appellate  courts  properly 
held  that  under  such  circumstances  conditions 
precedent  had  been  created.  "We  liave  seen 
no  case  In  which  it  has  been  held  that  a  con- 
dition was  one  precedent,  where  a  full  mon- 
ey consideration  bad  been  paid,  and  the  con- 
dition was  one  Involving  the  matter  of  time 
alone,  when  the  condition  bad  been  fulfilled 
within  a  reasonable  time  after  the  time  set 
out  in  the  contract. 

[6],  In  this  case  plaintiff  had  been  fully 
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paid  by  defendant,  tnd'  tbe  money  accepted 
by  plaintiff,  and  he  had  agreed  t»  oonvey  the 
land  to  defendant  Wben  tbe  deed  was  pn>- 
sented  to  him  he  desired  that  a  condition  be 
Ingrafted  on  the  deed  as  to  widening  the 
part  of  Travis  street  between  Main  avenne 
and  North  Florea  street,  and  not  as  to  tbe 
street  along  bis  own  property  being  west  of 
North  Flores  street  m  bla  letter  containing 
the  terms  on  which  he  agreed  to  give  a  deed 
to  the  land  In  controversy  he  asked  that 
Travis  street  be  widened  In  six  numths  aa 
a  part  of  the  consULeratlon,  the  other  being 
In  consideration  of  land  conveyed  to  him  for 
the  Travis  street  as  well  as  the  North  Flores 
land.  He  afterwards  agfreed  to  an  extension 
of  two  years.  Plaintiff  swore  that  Travis 
street  was  not  widened  within  two  years,  bnt 
it  was  wldeiled  In  about  three  or  four  months 
after  tbe  two-year  period  bad  expired.  Plain- 
tiff  swore  that  the  widening  of  Travis  street 
between  Flores  and  Mais  avenue  would  not 
affect  his  property,  and  he  claimed  that  was 
not  the  condition  agreed  upon.    He  said: 

"That  is  my  recollection ;  I  couldn't  be  cer- 
tain aboat  that  I  am  sure  it  couldn't  be  any 
other  way,  because  It  wouldn't  aff^  me  at 
all  if  they  would  widen  property  between  Main 
avenue  and  Floras;  that  is,  it  wouldn't  aSeet 
my  property." 

lie  showed  that  there  bad  been  partial 
performance  of  tbe  widening  of  Travis  street 
before  tbe  expiration  of  two  years  by  extend-' 
log  the  curb  on  Flores  street  around  the 
corners  on  Travis  street.  Tbe  curbing  was 
at  first  put  on  the  old  line  on  Travis  street, 
but  was  moved  back  within  tbe  two-year  pe- 
riod on  the  new  line  as  fixed  by  the  deed. 
He  testified: 

"Tfaoit  semicircle  curb  going  into  West  Travis 
street  now  lies  upon  the  property  line  as  it 
would  be  if  the  city  bad  acquired  title  to  the 
strip  of  ground  which  I  conveyed  in  that  deed 
which  is  held  in  escrow ;  but  at  first  it  did  not 
—originally  it  did  not  The  curb  as  it  now  ez- 
lats  was  completed  approximately  two  years  ago, 
daring  1816,  I  think." 

He  knew  wbere  the  line  of  curbing  was  to 
be  on  the  south  of  bis  property  because  It 
was  marked  by  tbat  part  of  the  calling 
completed  within  tbe  two-year  period,  and 
there  was  nothing  to  prevent  Improvements 
being  made  on  the  property. 

In  a  letter  written  by  idalntUt  to  defend- 
ant on  January  15,  1914,  it  clearly  appears 
tbat  the  negotiations  for  the  widening  of 
North  Flores  and  Travis  streets  formed  one 
and  the  same  transaction,  and  tbat  the  land 
bought  by  defendant  from  Henry  Laager  and 
conveyed  to  plaintiff  wa^  acc^ted  by  plain- 
tiff, and  was  Intended  by  defendant  as  full 
conrpetisation  for  the  land  whlnh  was  used  by 
defendant  In  widening  the  streets.  It  is  clear 
that  time  did  not  form  any  essential  part  of 
the  contract.  No  valid  reason  was  given  why 
time  was  valuable,  for  the  small  improve- 


ments on  the  Travis  street  side  ooald  have 
been  Just  as  easily  moved  beck  before  tbe 
street  was  widened  as  after.  Plaintiff  at  no 
time  before  the  expiration  of  the  two  years 
complained  to  defendant  about  the  street  not 
being  opened,  and  if  time  had  been  as  p^edous 
as  it  Is  now  claimed  to  have  been,  he  could 
have  had  any  houses  r4ady.  If  he  had  desired, 
for  occupation  before  the  time  expired. 
Plaintiff  oif  era  no  reason  why  time  could  have 
been  of  any  Importance  in  the  opening  of  the 
street    He  testified: 

*^lie  way  that  I  bad  been  damaged  by  reason 
of  the  fact  that  tbe  widening  was  not  done  un- 
til three  or  four  iMaths  after  the  expiration  of 
that  optional  period  was  that  tbe  property  had 
natoraUy  been  in  a  state  of  litigation,  part  of 
it  has  been  tied  up,  and  I  have  not  been  able 
to  offer  it  for  sale  or  to  make  any  improve- 
ments on  it,  and  what  improvements  were  there 
of  course  were  destroyed.  I  destroyed  the  im- 
provements to  carry  out  my  agreement." 

The  old  curbing  along  a  part  of  the  prop- 
erty of  pUdntifl  on  Travis  street  bad  been 
moved  back  on  tbe  line  as  designated  in  the 
deed  made  by  plakitut  to  defendant,  and 
there  was  notblog  to  prevent  improvements 
being  erected  witb  the  new  cwrbing  l;i  view. 
Plaintiff  signed  a  receipt  to  a  dty  voucher 
for  amount  paid  for  land  on  Travis  and 
North  Flores  streets,  stating: 

"The  warrant  issued  by  the  dty  of  San 
Antoni»  and  mentioned  in  the  within  voucher, 
being  tbe  true  and  full  amount  due  me,  has 
been  received  by  me  in  full  satisfaction  and 
compensation  as  stated  therein." 

Plaintiff  had  after  rec^ving  the  Laager 
land  practically  the  same  amount  of  land 
he  bad  before  the  two  streets  were  widened. 
Plaintiff  stated,  in  regard  to  what  was  wrU- 
ten  on  the  back  of  the  voucher  Issued  to 
him  to  pay  for  the  land  from  Laager,  that  be 
had  signed  it.  Plaintiff  has  been  fully  com- 
pensated for  all  property  used  by  defendant 
in  widening  the  two  streets. 

Plaintiff  at  first  contended  for  a  six-months 
forfeiture,  then  for  a  year,  and  then  agreed 
to  two  years,  as  to  tbe  widening  between 
Main  avenue  and  Flores  street  and  had  no 
condition  as  to  the  widening  along  his  own 
property.  These  changes  in  time  tend  to 
show  that  It  was  not  a  matter  deemed  of 
importance,  and  it  could  not  have  been,  be- 
cause, if  the  street  had  been  widened  as  con- 
tracted for  In  the  deed,  it  could  not  have 
affected  his  property  or  made  it  any  easier 
for  him  to  improve  it.  Re  admitted  this,  and 
yet  seeks  a  forfeiture  on  the  ground  that 
time  was  of  the  very  essence  of  the  contract. 
There  was  no  contract  to  widen  the  street 
along  his  property  within  any  certain  time, 
and  tbe  contract  as  to  time  in  connection 
with  other  parts  of  tbe  street  could  not  have 
been  of  any  importance^  because  it  did  not 
as  plaintiff  swore,  affect  his  property  in  the 
least. 
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[7,  II  The  tMrd  and  fonrOi  nsslgnments 
are  grouped,  the  <«e  assailing  the  action  of 
the  court  In  admitting  the  testimony  of  Clin- 
ton O.  Brown,  and  the  other  that  of  John  W. 
Warren;  the  objections,  It  seems,  being  di- 
rected to  testimcMiy  by  each  of  them  tending 
to  show  additional  coi^ideratlons  other  than 
the  one  recited  in  the  deed.  No  Mil  of  ex- 
ceptions was  reserved  to  the  testimony  of 
Clinton  O.  Brown,  and  consequently  the  as- 
signment complaining  of  his  testimony  mnst 
necessarily  be  overrnled,  and  the  one  as  to 
Warren's  testimony  must  be  overruled,  be- 
cause not  only  Brown's  testimony,  but 
Jordt's,  to  the  same  effect,  was  admitted 
without  objection. 

'  [•]  It  may  be  stated  in  this  connection  that 
the  evidence  of  Brown,  Warren,  and  Jordt 
did  not  tend  to  vary  the  terms  of  the  deed. 
The  consideration  recited  in  the  deed  was  $1 
and  other  considerations,  and  the  evidence 
was  properly  admitted  to  show  the  real  con- 
sideration. This  is  always  permissible.  La- 
nier V.  Poust,  81  Tex.  186,  16  S.  W.  994; 
Johnson  v.  Elmen,  91  Tex.  168,  59  S.  W.  253, 
62  L.  R.  A.  162,  86  Am.  St.  Rep.  846;  BoUn- 
son  V.  Clymer,  170  S.  W.  107. 

The  ludgmeat  is  afDrmed. 


BURLINGTON  STATE  BANK  et  aL  v. 

MARUN  NAT.  BANK  «t  al. 

(No.  6966l) 

(Court  of  Civil  Appeals  of  Texas.    Austin. 

Nov.  20,  1918.    Rdiearing  Denied 

Jan.  16,  1919.) 

1.  JunoMENT  «=»582  — Etfeot  — Meboeb  or 
Cause  or  Action. 

Where  anit  has  been  brought  and  judgment 
obtained,  the  original  canse  of  action  is  merged 
in  the  judgment. 

2.  JUDOUENT  «=:>948(2)— Bxs  Judicata— Dx- 
MtiBEEB— Sufficiency. 

A  petition  held  sufficient  against  demurrer 
to  state  a  cause  of  action  on  a  note,  though  as 
a  matter  of  fact  plaintiSs  had  previously  recov- 
ered a  judgment  on  such  note,  etc,  where  peti- 
tion did  not  mention  snch  ttict. 

3.  Appeal  and  Esbob  «=al056(l)— Review— 
Habmless  Ebbob. 

Exclusion  of  evidence  as  to  the  existence  of 
a  jndgment  held  harmless  if  erroneous,  where 
the  judgment  had  become  dormant. 

4.  Judquent    4=3853(1)  —  "Dobicant    Judo- 
MENT." 

A  dormant  judgmmt  is  one  which  has  not 
been  satisfied  or  extinguished  by  lapse  of  time, 
but  which  has  remained  so  long  unexecuted  that 
execution  cannot  be  iasoed  upon  it  without  first 
reviving  the  Judgment. 

(Ed.  Nota— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Dormant 
Judgnent.] 


6.  Junonira  ^94S6(1)— DosicAin  Jodgmxkt 
— Coixatxbai,  Attack. 
A  dormant  judgment  is  not  void,  but  onl; 
voidable,  and  for  that  reason  it  cannot  be  at- 
tacked in  a  oollatoral  proceeding. 

6.  JUDOIIENT  «es>48e(l)— DOSVAlfT  Judoiceut 

—Attack. 
As  a  general  rule,  no  one  has  sucb  an  in- 
terest in  a  dormant  judgment  whidi  is  merdr 
voidable  that  he  can  attadc  the  same,  except  the 
parties  thereto  or  their  privies. 

7.  JunoMENT  «=»802— IiiKN  — Liabiutt  or 

PKBSON  COHVKBTIMa  PSOFBRT. 

One  who  converted  mortgaged  property  to 
his  own  use,  the  property  l>eing  subject  to  prior 
lien  in  favor  of  judgment  creditors,  is  liable  to 
such  creditors  to  the  extent  of  the  value  of  the 
property  converted,  not  to  exceed  the  amoont  vt 
their  judgment. 

8.  Chattel  Mobtsaoes  «s>49(2)  —  Descbip- 
noN— SumciBNCT. 

A  (diattel  mortgage  describing  the  propertj 
as  "one  white  horse  aboat  16  hands  high,  brand- 
ed   ,"  is  void  for  want  of  sufBciency  of  de- 
scription. 

9.  Celattei,  MOBTQAaKB  ^=st49(,l)  —  Descrif- 
TIOH— SumciEifOT. 

A  chattel  mortgage  describing  the  property 
aa  "one  span  brown  horse  moles,  bought  of  said 
B.  &  B.,"  who  were  the  mortgagees,  A«U  suffi- 
cient as  against  any  one  who  had  notice  of  tb» 
mortgage. 

10.  Appeal  and  Ebbob  4=31161(2)— Rstkbsal 
— Gbounds. 

Where  a  judgment  was  excessive  to  the 
amount  of  $38,  and  the  error  is  plainly  discerni- 
ble, held  that  that  is  not  ground  for  reversal,  as 
the  judgment  might  l>e  reformed  and  affirmed. 

11.  Chattel  Mobtoageb  4=>157(2)— MosxaA- 
oee  in  Good  Faith— Evidence. 

In  an  action  between  conflicting  lienholden, 
evidence  held  insufficient  to  sustain  a  verdict  to 
the  effect  that  appellant,  a  ehattd  mortgagee, 
did  not  take  its  mortgage  in  good  faith. 

12.  Chattel  MoBtaAOKS  «=>117— Constbdg- 
noN— DxaoBiFiioN. 

A  crop  mortgage  describing  the  property  as 
"10  bales  of  cotton,  now  l>eing  picked  and  to  be 
ginned,"  covers  cotton  which  was  then  in  the 
process  of  being  picked,  and  is  not  restricted 
to  such  cotton  aa  was  being  separated  from  the 
stalk  on  the  day  of  execvtion. 

Appeal  from  District  Goort,  Falls  County; 
Richard  L  Monroe,  Judge. 

Action  between  the  Burlington  State  Bank 
and  others  and  the  Marlln  National  Bank 
and  others.  From  a  Judgment  for  the  lat- 
ter, the  former  appeal.  Reversed  and  re- 
manded. 

See,  also,  166  S.  W.  490. 

W.  A.  llorrlion,  of  Cameron,  for  appel- 
lants. 

Roy  Baskln,  of  Cameron,  for  appellees 
Batte  &  Baskln. 
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W.  B.  Bogera,  of  liulln,  for  anpeUee  Mar- 
lin  Nat  Bank. 

Flndlnga  of  Fact 

JENKINS,  J.  1.  On  October  16.  1900.  Ben 
Johnaon  porchaaed  twp  males  from  Batte  & 
Baskln,  In  Cameron,  Milam  county,  Tex., 
and  to  aecnre  tbe  parchaae  price  of  same 
ezecnted  a  mortgage  to  them  on,  among  oth- 
er things,  said  mvles  and  a  horse,  describing 
the  same  as  '^ne  span  brown  horse  mules 
bought  of  said  Batte  A  BasUn,  and  one  white 
horse   about    sixteen    hands    high,    branded 

."    Johnson  at  that  time  lived  on  tbe 

TarverwHenslee  farm,  in  Falla  connty,  about 
two  miles  north  of  tbe  line  between  Falls 
and  Milam  ooonties.  This  mortgage  was  fil- 
ed for  record  in  MUam  connty  October  22, 
1909.  It  was  nerver  filed  for  record  in  Falls 
county. 

2.  On  November  1,  1909,  Ben  Johnson  exe- 
cuted bis  note  to  tbe  Burlington  State  Bank, 
hereinafter  referred  to  as  the  Burlington 
Bank,  for  ISOO,  and  to  secure  tbe  same  exe- 
cuted a  mortgage  on  property  described  as 
follows: 

"One  black  horse  mule,  about  fifteen  hands 
high,  6  years  old;  one  black  horsei  mule,  6 
years  eii,  about  fifteen  hands  high;  one  black 
horse  mule,  4  years  (dd,  about  fifteen  hands 
high ;  erne  blaA  mare  mole,  4  years  <dd,  about 
fifteen  hands  hi|^;  one  bay  horse  mule,  about 
fifteen  hands  high,  6  years  old ;  one  blue  horse, 
about  fifteen  hands  high,  7  years  old;  one 
sorrd  horse,  about  fifteen  bands  high,  7  years 
old;  one  sorrel  horse,  about  fifteen  hands  high, 
8  years  old;  also  my  entire  crop  to  be  grown 
on  tbe  Henslee  farm  in  'Falls,  Texas,'  consist- 
ing of  185  acres  to  be  planted  in  cotton  and 
20  in  com,  all  to  be  grown  daring  the  year 
1010,  owned  entirdy  by  us,  without  any  in- 
cumbrance." 

3.  Tliia  mortgage  was  duly  filed  In  FaUs 
county,  December  21,  1900. 

4.  On  November  1,  1009,  Ben  Johnson  exe- 
cuted another  mortgage  to  the  Burlington 
Bank,  <ki  "one  gray  horse  about  six  years 
old  and  about  sixteen  bands  high,"  to  se- 
cure a  note  of  $25.  This  mortgage  was  duly 
filed  for  record  in  FaUs  oounty>  December 
21.  1909. 

5.  Tbe  two  mules  described  in  tbe  mort- 
gage to  Batte  &  Baskin  as  brown  horse  mules 
were  the  same  as  tbe  two  described  in  the 
mortgage  to  the  Burlington  Bank  as  black 
mules,  and  tbe  horse  described  in  the  mort- 
gage to  Batte  ft  Baskln  as  a  white  horse 
was  tbe  same  as  the  one  described  in  tbe 
mortgage  to  the  Burlington  Bank  as  a  gray 
horse.  These  mules  and  tbe  horse  were  of 
such  colors  that  tbe  descriptions  as  to  colors 
given  In  each  mortgage  would  fit  tb«n  fairly 
well. 

e.  In  Decnnber,  1910,  tbe  Bnrlington  Bank 
took  possession  of,  among  others,  the  two 
horse  mules,  and  tbe  white  or  gray  horse 
mentioned  in  its  mortgage,  and  in  tbe  mort- 


gage to  Batte  ft  Baskin,  and  sold  the,  same. 
Tbe  market  value  of  said  mules'  at  the  time 
tbey  were  so  taken  possession  of  was  $300, 
and  of  said  horse  was  $60. 

7.  On  October  7,  1910,  Ben  Johnson,  to 
secure  his  note  for  $615  to '  the  Marlin  Na- 
tional Bank,  hereinafter  referred  to  as  the 
Marlin  Bank,  gave  said  bank  a  mortgage  on 
tbe  following  property: 

"One  blk.  horse  mule,  8  years  old,  about  15Vi 
hande  high,  named  Tobe;  one  blk.  horse  mule, 
7  years  old,  about  15^  hands  high,  named 
Henry;  one  blk.  mare  mule,  5  years  old,  abont 
15  hands  high,  named  (Kit) ;  one  blk.  mare 
mole,  6  years  old,  IS  hands  high,  named  (Bet) ; 
(Hie  Ught  bay  mare  mule,  6  years  (dd,  15  handa 
high,  named  (BUa) ;  one  li^t  bay  mare  mole^ 
5  years  old,  16  hands  high,  named  (Kate); 
one  roan  horse,  6  years  old,  16^  hands  high, 
named  (Henry) ;  and  ten  bales  of  cotton,  crop 
of  1910,  now  being  picked  and  to  be  gbined 
at  Eighbank,  in  Falls  county,  Texas." 

8.  This  mortgage  'was  duly  filed  in  Falls 
county,  October  13, 1910. 

9.  During  the  years  1908,  1909,  and  1910 
Ben  Johnson  was  a  tenant  on  the  Tarver- 
Henslee  farm,  in  Falls  county,  during  which 
time  Tarver-Henslee  were  also  in  the  mer- 
cantile business  at  Rosebud,  in  Falls  county, 
near  said  farm,  and  they  furnished  Johnson 
provisions  and  other  tilings  necessary  for 
him  to  carry  on  tbe  farm. 

10.  The  Marlin  Bank  brought  suit  against 
Ben  Johnson  on  his  note  and  to  foreclose  its 
mortgage.  By  amendment  it  made  the  Bur- 
lington Bank,  the  Planters'  National  Bank 
of  Rosebud,  Tex.,  and  Tarver-Henslee  par- 
ties defendant.  Tbe  Burlington  Bank  im- 
pleaded Batte  &  Baskln  and  others  not  nec- 
essary to  mention,  as  tbey  were  dismissed 
from  tbe  suit. 

11.  The  case  was  tried  July  13,  1913,  and 
resulted  In  a  Judgment  against  Ben  Johnson 
In  favor  of  the  Marlin  Bank  for  $853.49,  in 
favor  of  tbe  Burlington  Bank  for  $162.26, 
and  in  favor  of  Batte  ft  Baskin  for  $259, 
with  interest  on  each  of  said  Judgments  at 
the  rate  of  6  per  cent,  per  annum.  There 
were  also  Judgments  entered  as  between  tbe 
other  parties'  to  tbe  suit,  from  which  there 
was  an  appeal.  The  Judgments  as  above 
stated  against  Johnson  were  affirmed  on  ap- 
peal by  this  court  April  1,  1914,  and  reversed 
as  to  other  matters  (see  186  S.  W.  499). 

12.  No  execution  has  ever  been  Issued  on 
either  of  the  Judgments  against  Johnson,  by 
reason  of  which  said  Judgments  were  dor- 
mant when  this  case  was  tried,  June  2,  1917. 

13.  This  cause  was  retried  by  tbe  district 
court  of  Falls  county,  and  submitted  to  a 
Jury  on  special  Issues;  and,  in  accordance 
with  the  verdict  of  tbe  Jury,  tbe  court  en- 
tered Judgment  substantially  as  follows:  (a) 
That  tbe  {riaintilT  tbe  Marlin  Bank  take  noth- 
ing as'  against  tbe  Bnrlington  Bank ;  (b)  that 
plaintifr  recover  of  Tarver-Henslee  $614.35, 
with  6  per  cent  interest  thereon  from  Jan- 
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oary  1,  1011;  (c)  that  the  Burlington  Bank 
take  nothing  against  Tarver-Henslee ;  (d) 
that  Batte  &  Baskin  recover  against  the 
Burlington  Bank  $350,  with  6  per  cent  In- 
terest thereon  from  January  1,  1911,  not  ex- 
ceeding boweTer,  the  amount  of  their  debt 
against  Johnson,  which  Is  found  to  be  $358.- 
41;  (e)  that  plaintiff  take  nothing  against 
Batte  &  Baskin ;  (f)  that  payments  made  by 
Tarrer-Henslee  under  this  Judgment  be  cred- 
ited on  plaintiff's  Judgment  against  John- 
son; (g)  that  payments  made  by  the  Bur- 
lington Bank  to  Batte  &  Baskin  be  credited 
on  their  Judgment  against  Johnson ;  (h)  that 
execution  shall  first  Issue  against  Johnson 
t>efore  being  issued  against  either  Xarver- 
Henslee  or  the  Burlington  E^nk. 

14.  The  Burlington  Bank  and  Tarrer- 
fienslee  appealed  from  said  Judgment. 

Opinion. 

Appellants  by  their  assignments  Nos.  1,  2, 
and  3  present  the  issue  that  the  Judgment 
herein  against  them  is  erroneous,  for  the 
reason  that  the  former  Judgment  herein  in 
favor  of  Batte  Sc  Baskin  against  Ben  John- 
son merged  their  note  in  said  Judgment,  and 
the  same,  having  l>een  atBrmed  on  the  former 
appeal,  is  res  Judicata,  and  therefore  said 
note  could  not  be  made  the  basis  of  a  Judg- 
ment on  the  trial  of  this  cause ;  that  Batte 
&  Baskin,  having  filed  an  amended  petition 
herein  subsequent  to  the  affirmance  of  said 
Judgment,  In  which  they  sought  Judgment 
against  Johnson  on  the  note,  and  not  on  the 
Judgment,  and  did  not  sedc  to  revive  or  re- 
form said  Judgment,  showed  no  cause  of  ac- 
tion herein  against  said  Johnson;  and  that, 
as  their  petition  shows  that  primarily  they 
had  no  cause  of  action  against  these  appel- 
lants, they  were  not  entitled  to  Judgment 
against  them  herein. 

These  objections  were  raised  by  demurrer, 
by  objectlo'us  to  the  evidence,  by  requested 
peremptory  Instructions,  and  by  motion  for 
new  trial. 

[1]  It  is  true,  as  contended  by  appellants, 
that,  when  a  suit  has  been  brought  and  a 
Judgment  obtained,  the  original  cause  of  ac- 
tion is  merged  in  the  Judgment.  United 
States  V.  LetBer,  11  Pet.  98,  9  L.  Ed.  647; 
Hamer  v.  By.  Co.,  244  D.  S.  206,  37  Sup.  Ct 
511,  61  li.  Ed.  1129;  Mason  v.  Eldred,  6 
Wall.  231,  18  L.  Bd.  785;  Nelll  v.  Tarin,  9 
Tex.  259 ;  Drane  v.  Gunymere,  2  Posey,  Un- 
rep.  Gas.  600. 

In  United  States  v.  LefSer,  supra,  the  court 
said: 

"If  there  be  any  one  principle  of  law  settled 
beyond  all  queation,  it  is  this,  that  wiiensoever 
a  cause  of  action,  in  the  language  of  tlie  law, 
transit  in  rem  jndicatam,  and  the  judgment 
therenpon  remains  in  full  force  unrevereed,  the 
original  cause  ot  action  is  merged  and  gone 
forever."  I 


[I-l]  The  petition  of  Batte  &  Qaskln  did 
not  mention'  the  former  Judgment  against 
Johnson.  As  a  suit  upon  his  note  it  was 
good  against  demurrer.  Appellants  allied 
Budh  Judgment  and  the  evidence  showed  it 
It  also  shoiwed  that  vnch  Judgmmt  was  an- 
satisfled,  and,  tiad  the  excluded  testimonx' 
been  allowed  by  the  court,  it  would  Iiare 
shown  that  the  Judgment  against  Jobnson 
was  dormant  Tliis  evidence  was  excluded 
on  the  ground  that  It  was  ImmaterlaL  U 
BU(^  evidence  was  material,  we  think  its  ex- 
clusion was  harmless,  for  the  reason  that  tbe 
date  of  such  Judgment  together  with  tlie 
fact  that  there  was  no  evidence  that  exe- 
cution had  ever  been  iasaed  thereon,  showed 
that  it  was  dormant  A  Judgment  in  this 
state,  upon  which  no  execution  has  l>een  is- 
sued Within  12  months  after  its  rendition, 
is  dormant  A  dormant  Judgment  is  one 
which  has  not  been  satisfied  nor  extinguish- 
ed by  lapse  of  time,  but  which  has  remained 
00  long  unexecuted  that  execution  cannot 
DOW  be  issued  upon  It  without  first  revivlns 
the  judgment  Splller  ▼.  Holllnger,  148  S. 
W.340. 

The  question  presented  by  the  tacts  of 
the  Instant  case  is,  could  any  one  but  John- 
son take  advantage  of  such  dormancy?  A 
dormant  Judgmoit  Is  not  void,  but  only  void- 
able, for  whldi  reason  it  cannot  be  attack- 
ed in  a  collateral  proceeding.  Meader  v, 
Aringdale,  68  Tex.  400;  Riddle  v.  Turner, 
52  Tex.  150 ;  Boggess  v.  Howard,  40  Tex. 
159;  Taylor  v.  Doom,  43  Tex.  Civ.  App.  59, 
95  S.  W.  6;  Maverick  v.  Flores,  71  Tex.  110, 
8  S.  W.  637. 

As  a  general  rule,  no  one  has  such  interest 
In  a  Judgment  that  is  merely  voidable,  as 
that  he  may  attack  the  same,  except  the 
parties  thereto  or  their  privies.  Tbe  effect 
of  the  Judgment  on  the  former  appeal  and 
that  rendered  upon  the  last  trial  is  that  there 
are  two  Judgments  against  Johnson  in  favor 
of  Batte  &  Baskin  on  the  same  cause  of  ac- 
tion, but,  as  Johnson  is  not  complaining  of 
this,  we  do  not  see  why  appellants  should 
do  so.  Batte  &  Baskin  sought  to  bold  ap- 
pellants only  secondarily  liable,  and  the  judg- 
ment as  shown  by  tbe  thirteoith  section  of 
our  findings  of  fact,  supra,  does  so. 

Appellants,  by  their  fifteenth  assignment 
of  error,  make  the  same  contention  as  to 
the  Judgment  in  favor  of  the  Marlin  Bank. 
The  only  difference  between  the  petition  of 
Batte  &  Baskin  and  the  Marlin  Bank  Is  that 
the  latter  sought  Judgment  on  both  John- 
son's note  and  its  former  Judgment.  John- 
son did  not  complain  of  this.  Tbe  Judgment 
in  favor  of  the  Marlin  Bank  against  appel- 
lant Tarver-Henslee  was  secondary  to  its 
Judgment  against  Johnson. 

[7]  Appellees'  alleged  cause  of  action 
against  appellants  was  not  on  the  debt  owing 
by  Judgment,  but  for  conversion  of  prop- 
erty mortgaged  by  Johnson.  If  their  Judg- 
ment against  Johnson  for  their  debt  Is  val- 
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id,  aad  ttie  appellants  converted  property 
apon  whldi  ai^ellees  had  a  prior  mortgage 
Uen,  they  are  entitled  to  judgment  against 
appellants,  If  they  conrerted  the  mortgaged 
property,  or  any  part  ttiereof,  to  their  own 
use,  to  the  extent  of  the  value  of  the  prop- 
erty so  converted,  not  to  exceed  the  amount 
of  their  debt  against  Johnson. 

For  the  reasons  stated,  we  overrule  ap- 
pellants' first,  second,  third,  and  fifteenth 
assignments  of  error. 

[I,  I]  Appellants  contend  that  the  mort- 
gage in  favor  of  Batte  &  Baskin  was  void 
for  want  of  description  of  the  property  there- 
in attempted  to  be  mortgaged. 

We  sustain  this  contention  as  to  the  white 
horse.  (See  findings  of  fact.  Sec.  1.)  A 
mortgage  of  an  animal  which  is  described 
only  by  its  age,  height,  and  color,  the  same 
being  common  to  animals  of  that  spedee,  is 
void.  Burlington  Bank  v.  Marlin  Bank,  106 
S.  W.  602;  Maloney  v.  Greenwood,  186  S. 
W.  228;  Johnson  v.  Brown,  65  S.  W.  485: 
Xoung  V.  Bank,  97  Mo.  App.  676,  71  S.  W. 
714;  Ames  v.  Chinn,  18  Tex.  CSv.  App.  88, 
38  S.  W.  2M;  Pltluli  T.  BuUer,  156  S.  W. 
1136. 

We  think,  however,  ttiat  the  further  de- 
scription of  the  mules  as  l>elng  bought  from 
Batte  ft  Baskin,  whose  residence  is  given  in 
the  mortgage,  is  sufficient  as  against  ony  one 
who  had  notice  of  such  mortgage.  The  rea- 
sonable infetenoe  from  the  words,  "bougbt 
from  Batte  ft  Baskin,"  is  tbat  ttaey  were  so 
bought  by  the  mortgagee. 

[10]  The  amount  of  the  Judgment  to  whldi 
Batte  ft  Baskin  were  entitled  against  Ben 
Johnson  waa  determined  1^  the  former  Judg- 
ment, to  wit,  1258,  with  interest  thereon 
at  the  rate  of  6  per  coit.  per  annum  from 
July  18,  1918.  The  court  rendered  Judgment 
herein  for  $868.41,  which  was  excessive  to 
the  amount  of  $38.89.  This,  however,  would 
not  be  cause  for  reversal,  aa  the  Judgment, 
if  otherwise  correct,  could  be  reformed  and 
affirmed. 

[11]  Afto:  careful  oaDSlderation,  we  have 
arrived  at  the  conclusion  that  we  should  sus- 
tain appeUants'  assignment  tbat  the  verdict 
of  the  Jury  that  the  Burlington  Bank  was 
not  a  mortgagee  in  good  faltb  la  not  sup- 
ported by  the  evidence.  These  are  some  con- 
tradictions as  to  minor  matters  in  the  tes- 
timony of  Jones,  the  cashier  of  the  bank, 
and  Johnson.  In  deference  to  the  verdict  of 
the  Jury,  we  must  take  It  for  granted  that 
they  believed  Johnson  as  to  the  contradic- 
tory matters.  After  excluding  Jones'  testi- 
mony as  to  matters  wherein  he  was  contra- 
dicted by  Johnson,  the  facts  shown  by  the 
record  are  substantlaUy  as  follows : 

About  the  last  of  September,  1909,  John- 
son stated  to  Jones  that  he  wanted  to  go  to 
Cameron  to  pay  out  some  mules  that  his 
brother  owned,  and  desired  to  iMrrow  |300 
nith  wlilch  to  buy  the  mulea.    Jones  agreed 


to  loan  him  thk  money  and  take  a  mortgage 
on  the  mules,  tt  they  were  dear.  On  the 
evening  of  that  day  the  cashier  of  a  bank 
In  Cameron  called  Jones  over  the  phone,  and 
asked  if  the  Burllilgton  Bank  would  honor 
Ben  Joimson's  draft  for  $800,  and  Jones  told 
him  It  would.  A  draft  for  that  amount  was 
drawn  by  Johnson  and  paid  by  the  bank  on 
October  4,  1909.  About  a  week  afterwards 
Johnson  executed  the  mortgage  to  the  bank 
on  some  mules  and  other  stock  to  secure  the 
$300  not^  which,  was  due  in  80  days.  On 
November  1,  1909,  Johnson  came  to  the  bank, 
and  said  that  he  conld  not  pay  the  $800,  and 
asked  for  a  loan  of  $200  more,  the  whole  to 
be  carried  a  year,  offering  to  mortgage  as 
security  therefor  certain  stock  which  he 
claimed  to  have.  Jones  agreed  to  this,  and 
took  Johnson's  note  for  $500  and  the  mort- 
gage set  forth  in  subdivision  No.  2  of  the 
findings  of  fact,  supra.  The  first  mortgage 
did  not  include  the  two  brown  or  black  horse 
mules,  for  the  obvious  reason  that  Johnson 
bad  not  then  bought  them.  As  Jones  was 
Informed  before  the  first  mortgage  whs  tak- 
en that  Johnson  was  going  to  buy  the  mules 
that  day  in  Cameron,  It  might  be  said  that 
he  should  have  phoned  to  the  county  cleric 
to  know  If  there  was  any  mortgage  against 
the  nralee  that  Johnson  was  buying,  given  ^- 
ther  by  the  party  from  whom  Johnson  was 
bayl&g  them,  tf  be  had  Itnown  or  could  have 
ascertained  who  sudi  party  was,  or  by  John- 
son himself.  If  he  had  done  so,  the  reply 
would  ^ave  been  there  was  not.  Before  the 
second  mortgage  was  given  to  the  bank  John- 
son had  bought  the  two  horse  mules  from 
Batte  &  Baskin  and  given  them  a  mortgage 
on  them.  The  mortgage^  not  being  filed  In 
Fans  county,  was  not  constructive  notice  to 
Jonea  Had  he  inquired  of  the  c^o-k  of . 
Milam  county  at  that  time,  he  would  have 
learned  of  this  mortgage;  but  why  should 
the  bank  inquire  of  the  clerk  of  Milam  coun- 
ty at  that  time  as  to  whether  a  chattel  mort- 
gage had  been  executed  by  a  citizen  of  Falls 
county?  It  Is  not  made  to  appear  tbat  Jone.s 
knew  that  Johnson  had  bought  any  mules 
there  since  about  September  1st,  or  tbat  be 
had  been  back  to  Cameron,  or  that  he  had 
ever  bought  any  mules  from  Batte  &  BasUn. 
The  mortgage  given  by  Johnson  to  the  Bur- 
lington Bank  stated  that  there  were  no  liens 
on  the  property  mortgaged,  and  Jones,  in  ac- 
cordance with  bis  custom,  required  Johnson 
to  swear  to  this. 

So  far  as  we  are  able  to  see,  the  record 
does  not  disclose  any  fact  calculated  to 
arouse  the  suspicion  of  a  reasonably  prudent 
man,  which,  if  followed  up,  would  have  led 
Jones  to  a  knowledge  of  the  existence  of  the 
mortgage  in  favor  of  Batte  &  Baskin.  Jones' 
testimony  makes  a  stronger  case  for  the  bank 
than  above  stated,  but  we  have  not  taken  in- 
to consideration  any  of  his  testimony  where 
It  was  contradicted  by  Johnaop.    tt  Is  not 
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oar  proTlnce  to  pass  on  the  credibility  of 
witnesses  or  the  weight  to  be  given  to  their 
testimony, 

[12]  Appellants  contend  that  the  descrip- 
tion in  the  mortgage  to  the  Marlln  Bank, 
"ten  bales  of  cotton  crop  of  1910  now  being 
picked  aad  to  be  ginned  at  Highbank,"  ap- 
plies only  to  such  cotton  as  was  being  sep- 
arated from  the  stalk  on  that  day. 

To  this  we  do  not  agree.  We  think  It 
meant  the  cotton  that  was  then  in  process 
of  being  picked,  though  it  may  have  taken 
some  time  to  finish  the  Job. 

The  testimony  in  suiqwrt  of  the  judgment 
in  fkivor  of  the  Marlln  Bank  against  Tarver- 
Henslee  is  not  very  satisfactory,  and,  aa  tills 
case  must  be  reversed  in  part,  we  have  con- 
cluded to  reverse  and  remand  the  entire  case 
for  a  new  trial. 

Beversed  and  remanded. 


BASON  V.  FOWLJCB  et  al.   (No.  2020.) 

(Court  of  CHvU  Appeals  of  Texas.    Tezarkana. 
Nov.  22,  1918.    On  Motion  for  Re- 
hearing, Dec.  5, 1918.) 

1.  Verdob  and  Pubchaseb  «=>187— Aocext- 
ANCB  or  Patmxiit— Waivkb. 

Where  a  land  contract  provided  that  the 
■ale  might  be  declared  void  if  the  first  note  with 
interest  were  not  paid  on  a' fixed  date,  and  the 
grantee  refused  to  accept  the  payment,  he 
waived  his  right  to  payment  on  such  date. 

2.  Vendob  and  Pdbchabbb  «s>S20— Action 
TOB  Pubohasb  Monbt— Attobnbt's  Fbbs. 

Where  notes  given  for  purchase  price  of  land 
contained  only  the  usual  stipulations  regarding 
payment  of  attorney's  fees,  refusal  of  vendor 
and  payee  to  accept  payment  of  the  first  note 
when  it  became  due,  at  which  time  the  maker 
of  the  notes  and  his  vendee  were  ready  and  able 
to  pay,  estopped  the  payee  from  claiming  at- 
torney's fees. 

Appeal  from  District  Oonrt,  Fannin  Coun- 
ty; Ben  H.  Denton,  Judge. 

Proceeding  between  J.  T.  £ason  and  T.  W. 
Fowler  and  others.  From  a  Judgment  ad- 
verse to  Eason,  he  appeals.  Affirmed,  and 
rebearlng  denied. 

J.  W.  Gross,  of  Bonham,  for  appellant. 
Bosser  Thomas,  of  Bonham,  for  appellees. 

HODOESS,  J.  Ttla  case  was  tried  in  the 
cotirt  below  without  a  Jury,  and  the  follow- 
ing Is  the  substance  of  the  findings  of  fact 
and  conclusions  of  law  filed  by  the  trial 
Judge: 

In  October,  1816,  the  appellant,  Eason, 
sold  to  the  appellee  Fowler  the  tract  of  land 
In  controversy.  The  conveyance  recited  a 
consideration  of  |1  in  cash,  the  assumption. 


of  an  unmatured  mortgage  debt  of  $1,400 
due  Pearson  &  Taft,  and  seven  promissory 
notes  for  $314.30  each,  the  first  of  which 
was  due  on  or  before  January  1,  1918^  and 
one  each  year  thereafter,  all  payable  to  Ea- 
son..  The  notes  bore  Interest  at  the  rate  ot 
8  per  cent  per  annum  payable  annually, 
and  contained  the  usual  stipulations  regard- 
ing payment  of  attorney's  fees.  At  the  tliue 
the  conveyance  was  executed  Eason  and 
Fowler  entered  Into  a  separate  written  agree- 
ment which,  In  efl^ect,  provided  that  If  Fow- 
ler failed  to  pay  the  first  note  at  maturity, 
together  with  the  interest  on  the  balance  of 
the  indebtedness  which  had  accrued  up  to 
January  1,  191S,  he  was  to  pay  Eason  the 
sum  of  $288  as  rents  for  the.  use  of  the  land 
for  the  year  1917,  and  Eason  bad  the  right 
to  declare  the  sale  void  and  recover  posses- 
sion of  the  land.  During  the  year  1917  the 
land  was  in  possession  of  the  appellee  Car- 
ter as  a  tenant.  In  November  of  1917  Fow- 
ler sold  to  J.  B.  Carruth  for  the  sum  of  $600 
cash  and  the  assumption  of  all  the  notes  and 
Indebtedness  assumed  by  Fowler,  less  in- 
terest which  accrued  up  to  January  1,  1918. 
Carruth  had  no  notice,  actual  or  constmo 
tive,  of  the  written  agreement  betweMi  Fow- 
ler and  Eason  for  the  cancellation  of  the 
trade  In  the  event  of  default  In  the  payment 
of  the  indebtedness  due  January  1,  1918. 
The  notes  executed  by  Fowler  to  Eason  were, 
in  December,  1917,  in  the  hands  of  Hendrlx 
Sc  Moor,  land  agents  In  Bonham.  About  the 
28th  of  that  month  Fowler  and  Carmth 
went  to  the  office  of  Hendrlx  A  Moor  for 
the  purpose  of  paying  the  first  note  and  the 
interest  due  on  the  remaining  indebtedness. 
They  were  able  and  prepared  to  make  such 
payment,  and  had  previously  notified  £<asoa 
of  their  purpose,  but  the  latter  had  Instruct- 
ed Hendrix  &  Moor  not  to  receive  paymoit. 
Some  time  prior  to  that  date  Elason  had 
taken  possession  of  the  premises  and  had  re- 
fused to  i)ermtt  Carruth  or  Fowler  to  go 
upon  them.  On  January  1, 1918,  Fowler  was 
In  Bonham,  ready  and  willing  and  able  to 
pay  the  interest  on  all  of  the  notes,  but  Gk- 
son,  who  lived  some  distance  in  the  country, 
was  not  there.  On  the  day  following  Fow- 
ler and  Carmth  again  went  to  Bonham  and 
endeavored  to 'pay  the  note  and  all  Interest 
due,  but  were  not  permitted  to  do  m  by 
Eason.  At  that  time  Fowler  tendered  Eason 
In  cash  the  sum  of  $176,  bdng  the  Interest 
on  the  $2,200  Fowler  notes,  which  was  re- 
fused. Carruth  had  arrangemoits  made  for 
the  First  State  Bank  of  Bonham  to  pay  off 
the  $314.80  note,  and  on  that  day  informed 
Eason,  requesting  him  to  present  the  note 
at  the  bank,  upon  which  It  would  be  paid, 
me  bank  referred  to  was  about  a  block 
from  where  the  parties  were  at  the  time. 
Eason  refused  to  present  the  note  for  pay- 
ment, stating  that  be  would  not  accept  less 


4t3For  other  ea«M  ■«•  same  topic  and  KBT-NUMBE^R  In  all  Kay-Numbered  DIcasta  and  ladazaa 


Digitized  by  VjOOQIC 


Tez.) 


EASOK  ▼.  FOWLXB 


059 


than  an  amount  Buffldent  fo  dlsAarge  all 
of  the  notes,  with  10  per  cent,  attorney's 
fees,  and  finally  stating  that  he  would  not 
accept  less  than  all  of  the  notes  with  $31.60 
as  attorney's  fees.  He  claimed  that  on  that 
date  the  notes  had  been  placed  in  the  hands 
of  an  attorney  for  collection.  On  the  same 
day  Fowler  went  to  the  office  of  the  agent  of 
Pearson  &  ^ift,  ready  and  willing  and  able 
to  i>ay  the  Interest  on  the  note  held  by  them, 
but  foimd  that  E^son  had  paid  the  Interest 
an  hour  before.  The  conrt  finds  that  Bason 
at  no  time  after  December  28,  1917,  wonld 
have  accepted  the  payment  of  the  first  note 
and  interest  unless  attorney's  fees  were  paid 
also.  The  value  of  the  land  In  controyersy 
bad  Increased  since  the  sale  by  Bason,  and 
was  worth  mnch  more  than  what  Fowler 
had  agreed  to  pay  for  It  in  the  original 
trade.  Carter  occupied  the  premises  up  to 
the  middle  of  December,  191T.  He  cultivat- 
ed the  land,  agreeing  to  pay  as  rent  one- 
third  of  the  grain  and  one-fourth  of  the  cot- 
ton. The  cotton  rent  arootmted  to  $177.70, 
which  amount  he  deposited  In  the  bank,  and 
left  the  grain  rent  on  the  rented  premises, 
and  it  was  there  at  the  time  Eason  took 
possession. 

The  court  further  flnds  that  it  bad  beat 
agreed  between  Eason  and  Fowler  In  Janu- 
ary, 1917,  that  Eason  was  to  look  after  the 
collection  of  the  rents  for  that  year  and 
to  credit  the  value  of  the  raita  on  Fowler's 
notes.  The  reasonable  rental  value  of  the 
premises,  less  the  value  of  rents  received 
by  Garruth  and  Fowler  for  1017,  was  the 
sum  of  $272.15.  Fowler  endeavored  to  pay 
the  taxes,  amounting  to  $14.85,  due  for  the 
year  1017.  but  Eason  had  rendered  the  land 
in  his  own  name  previous  to  its  rendition  by 
Fowler,  and  -the  tax  collector  would  not 
permit  Fowler  to  pay  taxes  on  that  tract 
of  land  unless  he  paid  all  of  Eason's  taxes 
for  the  year  1917. 

The  conrt  further  finds  that  Eason  so 
conducted  himself  as  to  Indicate  to  Fowler 
and  Carruth  that  he  would  not  accept  pay- 
ment of  the  amounts  due  on  the  note  and 
Interest  at  any  time  from  December  28,  1017, 
up  to  the  date  of  trlaL 

[1,  2]  The  court  concludes,  as  a  matter  of 
law.  that  Fowler  and  Carruth  made  no  de- 
fault in  the  payment  of  the  principal  of  the 
first  note  or  of  any  portion  of  the  Interest 
due  or  the  taxes  due  on  the  land;  that  the 
declarations  and  conduct  <rf  Eason  constitut- 


ed a  waiver  of  payment  on  January  1, 1918, 
and  be  was  estopped  from  claiming  attor- 
ney's fees;  tbat  Elason's  agreement  to  look 
after  the  rents  for  1917  made  him  liable 
for  the  reasonable  rental  value  of  the  prem- 
ises, and  the  amount  due  him  from  Fowler 
should  be  credited  with  the  sum  of  $272.15. 
The  readiness  and  ability  of  Fowler  and 
Carruth  to  pay  the  debt  at  the  time  it  was 
due,  and  since  that  time,  absolved  them  from 
liability  for  attorney's  fees  and  from  costs, 
provided  the  sum  of  $34S,  the  balance'  due 
Eason,  be  paid  into  the  registry  of  the  court 
before  the  judgment  becomes  final;  otherwise 
they  will  be  charged  with  costs,  and  the 
land  will  be  subject  to  a  foreclosure  for 
payment  of  the  debt. 

Judgment  was  rendered  exonerating  Gar- 
ter from  any  liability,  because  of  his  having 
tendered  and  paid  Into  court  all  the  rents 
due,  and  in  favor  of  Eason  for  the  sum  of 
$S46  against  Fowler  and  Carrutii. 

It  Is  contended  on  this  appeal  that  the 
evidence  was  insufficient  to  support  the  find- 
ings of  the  trial  Judge.  >  We  have  examined 
the  record,  and  have  reached  a  contrary 
conclusion,  and  the  Judgment  is  affirmed. 

On  Motion  for  Behearlng. 

In  disposing  of  this  case  on  the  original 
heartng  the  writer  did  not  discuss  the  facta 
at  length  or  the  assignments  of  error  in 
detail,  because  he  felt  that  no  useful  pur- 
pose could  be  served  by  so  doing.  While  an 
extended  discussion  of  facts  and  assign- 
ments in  this  charaater  of  cases  may  inter- 
est the  litigants  concerned  and  thdr  attor- 
neys, it  rarely  benefits  the  profession  at 
large.  But  the  fact  that  all  the  issues  in- 
volved are  not  discussed  in  detail  In  the 
written  opinion  is  not,  so  far  as  this  court 
is  concerned,  to  be  taken  as  evidence  that 
the  record  was  not  examined,  or  that  the 
questions  raised  were  not  carefully  consid* 
ered.  We  regard  this  case  as  purely  one  ot 
fact.  The  evidence  has  again  been  examin- 
ed, and  we  feel  Justified  in  saying  that  the 
material  and  controlling  conclusions  upon 
which  the  Judgment  must  be  sustained  are 
amply  warranted  by  the  testimony.  We  are 
further  of  the  opinion  that  the  Judgment 
rendered  in  the  court  below  is  not  only  legal- 
ly correct,  but  is  a  Just  and  fair  dlspositioa 
of  the  controversy  upon  its  merits. 

The  motion  for  rehearing  is  overruled. 
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SAMTA  Ffi  TOWN-SITE  CO.  et  aL  ▼.  NOB- 
VBLL.     (No.  296.) 

(Court  of  (3iTiI  Appeals  of  Texas.    Beanmont. 
Dec.  IB,  1018.) 

1.  HiouwATB  <8=>1S9(2)  —  SxarBAimNO  Ob- 

8TBUCTI0N— DECBEE. 

Jadgment  establishing  plaintilTs  right  to  the 
use  of  particular  roadway  held  not  objectiona- 
ble as  decreeing  title  to  the  land. 

2.  Dedicatior  «=>ie(l)  — Roadwat  — Jtjdo- 
MENT8— Acts  of  Public  Officials. 

Where  road  had  long  been  used  as  public 
roadway,  a  judgment  sanctioning  agreement 
that  road  be  opened  up  and  dedicated  as  a  pub- 
lic road,  in  connection  with  another  judgment 
ordering  road  to  be  opened  and  an  obstrnctioo 
removed  and  the  acts  of  the  parties  to  the 
judgment,  owners  of  land  upon  which  right  of 
way  was  located  and  public  officials  treating 
road  as  public  highway,  constituted  a  dedica- 
tion to  public  use. 

8.  Dedication  «s>16<1)  —  Pitblio  Road  — 
juoombnt  bt  ao^eemknt. 
District  court's  Judgment  giving  legal  sanc- 
tion to  agreement  of  parties,  whereby  road  long 
used  as  public  road  was  opened  up  and  dedi- 
cated as  a  public  road,  was  not  invalid  as  an 
infringement  upon  exclusive  rights  of  commis- 
sioners' court  to  1^  out  public  road. 

4.  HiOHWATB  «s>158— Obbtbuotion  of  PtTB- 

1,10  HlOHWAT. 

The  obstruction  of  a  public  highway  Is  a 
nuisance. 

6.  Highways  «=»155— Injunction— Obbtktto- 

TION. 

The  right  of  a  private  party  to  restrain  the 
obstruction  of  a  public  highway  is  dependent 
upon  sustaining  some  special  injury  different 
in  kind  from  that  sastained  by  the  public. 

6.  HlQHWATS  «=»155  —  Obstbuotion— <BlGHT 
TO  Enjoin— Special  Injury. 
Owner  of  land  materially  affected  in  value 
by  obstruction  of  public  highway  has  the  right 
to  restrain  such  obstruction,  having  sustained 
a  special  injury  different  from  that  sustained 
by  general  pabUc. 

T.  Highways  iS=>76,  153— Rights  in  Public 
Highway  —  Authority  of  ComnssioNEBS' 

OOUBT. 

A  road  never  located  by  a  Jury  of  view 
may  be  ordered  closed  without  notice  or  hear- 
ing, but  where  a  landowner's  rights  were  not 
confined  to  general  rights  of  public,  but  had 
been  established  by  a  judgment  long  prior  to 
litigation,  commissioners'  court  could  not  waive 
such  rights  for  him  nor  authorize  closing  or 
obstructing  of  roadway  without  his  consent. 

Appeal  from  District  Court,  Hardin  Coun- 
ty;   L.  B.  Hightower,  Sr.,  Judge. 

Action  by  W.  J.  Norvell  against  the  Santa 
F6  Town-Site  Company,  J.  L.  Seibei^  and 
others.  Judgment  for  plaintlfT,  and  defend- 
ants named  appeal.    Affirmed. 


OMver  J.  Todd  and  Wl  G.  Beeves,  both  of 
Beaumont,  for  appellants, 
v.  A.  Collins,  of  Beanmont,  for  appellee. 

BROOKB,  J.  TtAB  action  was  brongtat  in 
the  district  coart  of  Hardin  county  by  the 
appellee  against  tbe  Santa  Fe  Town-Site 
Company,  J.  L.  Seibert,  J.  6.  Beeves,  and 
Sam  Llttlepage,  to  enjoin  the  obstruction  of 
an  alleged  pablic  road  betweoi  Silsbee  and 
Woodrow,  In  Hardin  county.  There  was  a 
judgment  in  appellee's  favor  eetabUsbing 
the  right  of  appellee  to  an  easement  in  the 
roadway  In  question  60  feet  In  width,  and 
enjoining  tbe  ai^wllants  from  Interfering 
with  tbe  rights  of  appellee,  and  commanding 
the  said  Seibert  to  remove  from  said  road- 
way, for  the  full  space  of  BO  feet,  the  fence 
constructed  by  him  across  the  same,  and 
from  this  Judgment  the  Santa  B^  Town-Site 
Company  and  J.  L.  Seibert  have  appealed. 

This  case  was  once  before  In  this  court 
upon  appeal  from  an  order  granting  a  tem- 
porary injunction  (Santa  F«  Town-Site  Co. 
V.  NorveU,  187  8.  W.  978),  and  the  character 
of  the  road  in  question  and  other  facts  in- 
volved in  this  appeal  were  subsequently  be- 
fore this  court  (Santa  Ffi  Town-Site  Oa  v. 
Parker,  194  S.  W.  487),  and  frMn  the  said 
cases  a  full  report  of  the  facts  therein  can 
be  found. 

[1]  It  Is  contoided  by  the  appellants  that 
the  judgment  of  the  trial  court  Is  funda- 
mentally erroneous.  In  that  It  decrees  the 
title  to  the  disputed  strip  of  ground,  when 
no  such  reUef  Is  asked  In  the  petition.  The 
Judgment  of  the  trial  court,  as  we  read  It, 
only  establishes  the  right  of  the  appellee  In 
and  to  the  use  of  the  particular  roadway, 
and,  when  so  read,  we  do  not  think  that  It  is 
subject  to  the  objection  that  It  decrees  title 
to  the  tract  of  land.  In  other  words,  the 
judgment  to  enforce  the  right  of  appellee  to 
the  free  and  unobstructed  use  of  the  road 
could  legally  and  would  naturally  establish 
In  him  the  right  to  that  use,  and,  althou!:rfa 
tbe  judgment  In  this  case  may  not  use  the 
most  expressive  language,  sttU  this  Is  in- 
tended, and  Is  clearly  to  be  found  from  the 
language  used,  and  In  our  Judgment  does 
not  attempt  to  decree  title  In  any  respect 

Appellants  contend  that  the  trial  court 
erred  in  holding  that  the  road  In  question 
was  a  public  road.  We  dealt  with  this  ques- 
tion, as  applied  to  the  road  under  considera- 
tion, In  the  case  of  Santa  Ffi  Town-Site  Com- 
pany V.  Parker,  supra,  and  there  concluded 
that  all  the  facts  established  a  dedication  of 
the  road,  and  we  still  adhere  to  that  con- 
clusion. The  judgment  In  the  Norvell  Case, 
as  we  read  It,  did  not  attempt  to  lay  out  a 
public  highway,  but  dmply  ordered  the  open- 
ing up  of  the  road  for  public  use,  whldi  road, 
before  the  rendition  of  that  Judgment,  had 
its  existence  as  a  public  road,  and  the  snbse- 
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qdent  act  o(  the  partlee,  as  well  as  tbe  of- 
ficers of  Hardin  county,  In  dealing  wltb  tbe 
road  80  opened,  amoonted  to  a  dedication  of 
the  road  as  the  public  highway. 

[2, 3]  Appellants  also  complain  of  tbe  trial 
court  in  holding  that  the  Judgment  in  tbe 
case  of  Bnsby  v.  Santa  F8  Town-Site  Co. 
was  a  valid  Judgment,  and  the  effect  was  to 
Is;  out  a  public  road,  nie  facts  of  fills 
Judgment  are  fully  recited  in  the  case  of 
Santa  F6  ToWn-Slte  Co.  ▼.  Parker,  snpra, 
and  in  onr  opinion  there  is  no  error  in  the 
judgment  of  tbe  trial  court  in  its  holding 
with  reference  to  tb|B  Jadgment.  We  see 
nothing  in  the  Judgment  to  render  It  invalid, 
and  we  do  not  read  that  Judgment  as  laying 
oat  a  public  road  in  the  sense  or  manner 
that  it  would  be  Infringing  upon  the  ezclu- 
slre  powers  of  another  tribunal,  mie  Judg- 
ment was  one  by  agreement,  and  sUnply 
gave  legal  sanction  to  the  agreement  of  the 
parties  thereto  that  a  certain  road  would  be 
opened  up  and  dedicated  as  a  public  road. 
Its  location  was  agreed  upon,  and  all  ttds 
In  line  with  tbe  conditions,  made  at  the  time, 
that  a  road  was  already  located  at  this  point, 
and  established  by  long-contlniied  use.  We 
do  not  read  the  Judgment  in  tbe  case  of 
Santa  V6  Town-Site  Co.  t.  Morrell  as  having 
the  effect  of  laying  out  or  creating  a  public 
road;  but  as  said  in  tbe  case  of  Santa  FC 
Tmni-Site  Cb.  ▼.  Parker,  supra,  we  believe 
that  all  of  ttiese  Judgments  together,  in  con- 
nection wltb  tbe  acts  of  tbe  parties  to  tbe 
Judgment,  as  well  as  tbe  owners  of  tbe  land 
upon  which  the  read's  right  of  way  is  locat- 
ed, and  the  officers  of  Hardin  county,  constl- 
tated  and  became  in  law  a  dedication  of  the 
road  to  public  use. 

[4-1]  Appellant  complains  of  tbe  holding 
of  ttie  trial  court  that  Bi^>ellee  was  author- 
ized to  maintain  this  action  on  betuilf  of  the 
public  generally  for  the  changing  of  the 
pnbUc  road,  on  tbe  theory  that  such  action 
could  only  be  maintained  by  public  ofllcera 
of  Hardin  county.  Tbe  obstruction  of  a  pub- 
lic highway  Is  a  nuisance,  and  the  right  of 
»  private  party  to  restrain  such  nuisance  Is 
dependent  upon  sustaining  some  special  in- 
Jury  different  In  kind  from  that  sustained 
t)y  the  public;  but  in  this  case  It  is  apparent 
from  the  evidence  that  aiqpellee,  Norvell, 
owned  the  property  materially  affected  in 
Its  valne  by  the  obstructions  to  this  particu- 
lar road  different  from  the  public  generally, 
and  his  rights.  In  the  premises  could  not,  in 
onr  opinion,  be  classed  as  the  general  right 
o(  the  public.  It  appears  from  the  record 
that  the  commissioners'  court  of  Hardin 
county  passed  an  order  permitting  the  appel- 
lant J.  U  Seit)ei$  to  change  the  course  of  the 
Toadway,  so  that  the  same  would  run  around 
and  not  across  tbe  lots  owned  by  him,  and 
^bgequently  revoked  this  order,  and  it  is 
contended    that    the    commlsstoners'    court 


epuld  authorise  tbe  abandoning  of  tbe  RMd 
without  notice,  and  that  Its  revoking  Its  or- 
der abandoning  the  road  was  void,  in  that 
It  could  not  reopen  tbe  road  without  taking 
proper  etejfe  to  do  so. 

[7]  A  road  which  has  never  been  located 
by  a  Jury  of  view  may  be  ordered  closed  by 
a  commlBsionera'  court,  or  abandoned  by  it 
without  notice  or  hearing;  but  In  this  case 
the  rights  of  appellee,  Norvell,  are  not  con- 
fined to  the  general  rights  of  the  public  in 
the  road  in  question,  but  bis  rights  have  been 
established  long  prior  to  this  litigation  by 
the  Judgment  of  tbe  district  court  of  Hardin 
county,  and  that  right  could  not  be  waived 
or  abandoned  for  him  and  without  bis  con- 
sent by  tiie  oommlsstonertf  court  of  Hardin 
county,  and,  so  tar  as  bis  rights  are  concern- 
ed, tbe  CMnmisslo&ers^  court  of  that  county 
did  not  Iiave  die  jx>wer  to  authorise  or  per- 
mit as  against  blm  the  closing  or  obstructing 
of  the  road  in  queetloo. 

We  have  caratnlly  ^uimlned  all  assign- 
meats  of  error,  and  believe  that  Qiey  show 
no  reversible  error  in  the  Judgment  of  tbe 
trial  court,  and  said  Judgment  is  therefore 
in  all  things  affirmed. 

HIGHTOWEB,  Jr„  C.  X.  did  not  sit  in 
this  case. 


HARRIS  ▼.  MOLiLER.    (No.  766&) 

(Court  of  Ciivll  Appeals  of  Texas.     Galveston. 
Dec.  21,  19ia) 

1.  VEWtnt  «=»70— Pbiviug*— PutA  of. 

Under  Rev.  St  1911,  art.  1903,  as  amend- 
ed by  Acts  35th  Leg.  c.  176  (Vernon's  Ann.  Civ. 
St  Supp.  1918,  art  1903),  the  averments  of 
a  defendant's  verified  plea  of  privilege  that  he 
was  a  resident  of  a  county  other  than  the  one 
in  which  suit  was  brought  are  prima  facie 
proof  of  the  facts  averred,  and  must  be  accept- 
ed as  true,  where' the  controverting  answer  filed 
by  plaintiff  attempted  to  defeat  the  plea  solely 
on  the  ground  titat  ocmtract  on  wliich  suit  was 
brought  was  to  .be  performed  in  the  county 
where  the  venue  was  laid. 

2.  VJEWtTE  «=»7— CoNTBACra— "F.  O.  B." 

Where  plaintiff  sold  hay  to  defendant  f.  o. 
b.  at  a  pofait  in  Galveston  county,  but  drafts 
with  bill  of  lading  attached  were  to  be  sent  to 
county  of  defendant's  residence,  held,  that  the 
contract  cannot  be  construed  as  one  to  t)e  per- 
formed within  Galveston  county,  the  expression 
"t  o.  bi."  cars  implying- no  promise  to  pay  for 
the  hay  in  Galveston  county  so  as  to  authorisse 
suit  therein,  but  merely  delivery  free  on  board 
cars  at  that  point 

[Ed.  Note.— For  other  definitioM,  see  Words 
and  Phrases,  First  and  Second  Series,  F.  O.  B.] 

Appeal    from    Galveston    County    Court; 
George  B.  Mann,  Judge. 
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Action  by  A.  I>.  MoUer  against  Kay  O. 
Harris  begnn  in  Justice  court  and  appealed 
by  defendant  to  the  county  court.  From  a 
judgment  tbere  for  plaintiff,  defendant  again 
appeals.  Reversed,  and  Judgment  rendered 
directing  transfer  of  suit  to  another  county. 

Hardway  &  Oatbey,  of  Houston,  l!or  appel- 
lant. 

Maco  ft  Minor  Stewart,  of  Oalveston,  for 
appellee. 

IiA:N£],  J.  This  suit  was  brought  by  A.  L. 
MoUer  In  the  court  of  the  Justice  of  the  poace 
of  precinct  No.  4,  Oalveston  county,  37ex., 
against  Ray  G.  Harris,  a  resident  of  precinct 
Ho.  1  of  Collin  county,  Tex.,  doing  businesu 
under  the  name  of  FarmersYlUe  Oraln  Ciom- 
pany,  to  recover  the  som  of  $175  due  as  the 
purchase  price  of  19,600  pounds  of  hay  and 
freight  charges  paid  by  plaintiff,  under  a  con- 
tract evidenced  as  follows: 

On  the  13th  day  of  April,  1917,  defendant 
wrote  a  letter  at  FarmemTiUek  Collin  couaty, 
to  plaintiff  as  follows: 

"Farmersville,    Texas,   4/13A7- 

"Dear  Sir:  We  bid  you  $11.50  per  t(»i  f.  o. 
b.  the  cars  tor  five  to  ten  cars  ciurfce  bright 
'prairie  hay.  If  you  can  furnish  any  at  all 
wire  lis  for  shipping  instructiong. 

"Yours  trnly,        Fannersville  Grain  Co." 

Replying  to  said  letter,  A.  L.  Moller  sent 
the  following  telegram: 

"Alta  Loma,  Texas,  April  15,  1917. 
"To     Farmersville     Grain     Co.,    FarmersyUle, 
Texas. 
"Will  furnish  ten  cars  choice  hay  eleven  fifty 
cars  Alta  Loma.  A.  Jj.  Moller." 

Defendant  Harris  then  telegraphed  as  fol- 
lows: 

"4/lfl/lT. 
"To  A.  Ia  MoUer,  Alta  L>oma,  Texas. 

"Wire  received  accept  ten  cars  dioice  bay 
eleven  fifty  ship  large  car  each  Taylor  Elddy 
Roundro(^  Nordheim  Reedville  Mertens  Dain- 
gerfield  Elgin  Bryan  Celina.  dan  use  ten 
more  cars  same  price  if  can  famish  wire  con- 
firmation. Fannersville  Grain  Ca" 

To  this  telegram  Moller  replied  by  telegram 
as  follows: 

"Alta  Loma,  4/16/1917. 
"To  BVtfmersville  Grain  Co.,  Farmersville, 
Texas. 
"Wire  received  I  will  ship  ten  cars  as  in- 
structed at  eleven  fifty,  per  ton  f.  o.  b.  cars  Alto 
Loma  and  wiU  sell  you  an  additional  ten  cars 
at  same  price.    Advise  if  you  want  them. 

"A.  L.  Moller." 

Defendant  then  sent  the  following  tele- 
gram: 

"4/17/1917. 
"To  A.  L.  Moller,  Alta  Loma,  Texas. 

"Wire  received  book  additional  ten  cars  eleven 
fifty  f.  o.  b.  confirm.    Farmersville  Grain  Cow" 


This  tdegram  was  follotred  by  the  follow- 
ing letter: 

"Fannersville,   Texas,   4/16A~. 

"Mr.  A.  L.  Moller,  Alta  Loma,  Texas — Desr 
Sir:  As  per  oar  exchange  of  wires  to-day  we 
beg  to  confirm  purchase  of  yon  ten  cars  cboict 
prairie  hay  @  $11.60  per  ton  f.  o.  bi.  Alta  Loom. 
for  which  we  gave  yon  shipping  instructiona 
as  follows:  Wier,  Eddy,  Roundrock,  Nordheim. 
Reedville,  Mertens,  Daingerfield,  Elgin,  Brran 
and  Celina,  Texas,  also  wired  you  that  we  could 
use  ten  more  cars  same  price  and  to  wire  os 
your  confirmation. 

"We  will  thank  yon  to  rush  the  Eddy  car 
as  well  as  all  other  cars  as  fast  as  possiblr, 
send  drafts  with  B/L's  attached  for  arrival  to 
the  First  National  Bank  Farmersville,  Texas, 
direct. 

"With  best  wishes,  we  beg  to  remain, 
"Yours  very  truly, 

"Farmersville  Grain  Co." 

The  above  letter  was  In  turn  followed  by 
tbe  following  letter: 

"FarmersviUe,  Texas,  4/17/1917. 
"Mr.  A.  h.  MoUer,  AlU  Loma,  Texas— Dear 
Sir:  As  per  our  exchange  of  wires  we  beg  to 
confirm  purchase  of  ten  car  loads  of  bright 
choice  summer  cut  bladiland  well  cured  prairi.- 
hay  f.  o.  b.  cars  your  station. 

"This   makes   twenty   cars  in    all    we   hire 
boaght  of  you,  and  have  given  yon  instructions 
on  the  first  ten  car  lot  contract 
"Yours  very  truly, 

"Farmersville  Grain  Co." 

On  the  25th  day  of  August,  1917,  defend- 
ant, Harris,  filed  in  said  Justice  court  hu; 
plea  of  privilege,  properly  swoim  to,  in  whidi 
be  alleged  his  residence  as  in  precinct  No.  1 
of  Collin  county  at  the  time  of  the  filing  of 
the  suit,  at  the  time  of  service  of  process,  and 
at  the  time  of  the  filing  of  his  said  plea,  and 
further  averring  that  he  was  not  at  the  time 
of  filing  of  said  suit,  nor  at  the  time  of  serv- 
ice of  process,  nor  at  the  time  of  filing  his  said 
plea  of  privilege,  a  resident  of  Galveston 
county,  Tex.,  nor  of  precinct  No.  4  of  said 
county.  He  also  averred  that  none  of  the  ex- 
ceptions to  exclusive  vmue  in  the  county  of 
one's  residence  mentioned  in  articles  1&30 
and  2306  of  the  Revised  Statutes  of  the  state 
of  Texas  existed  in  said  cause. 

Plaintiff,  Moller,  filed  his  answer  to  de- 
fendant's plea  of  privilege  in  said  Justice 
court  reading  as  follows: 

"Before  me,  the  undersigned  authority,  os 
this  day  personally  appeared  A.  L.  MoUer,  per- 
sonallr  Imown  to  me,  who  being  by  me  dulr 
sworn,  upon  his  oath  says: 

"That  this  suit  of  A.  L.  MoUer  v.  Ray  0. 
Harris,  Herman  Harris  and  W.  C.  Brooks.  *-- 
ing  business  under  the  firm  name  of  FarmeR:- 
ville  Grain  Company,  is  brought  to  recover  dam- 
ages (or  breach  of  contract  made  and  entrrMi 
into  by  and  between  said  A.  L.  MoUer  and 
said  Ray  G.  Harris,  Herman  Harris  and  W.  C. 
Brooks;  said  contract  being  in  writing  aad 
by  its  written  terms  binding  all  parties  thereLi 
to  performanoB  of  said  contract  in  Galvesttn 
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countj,  Texaii  aa  mort  fuUr  typears  by  plain* 
tiff's  original  petition.  A.  Ia  MoUer. 

"Sworn  to  and  subscribed  before  me,  this 
14th  day'  of  September,  A.  D.  1917. 

"W.  J.  Stoner,  Notary  Public  in  and  for 
Oalvoston  Oounty,  Texas." 

On  tbe  27tb  day  of  Septembear,  1817,  tbe 
cause  was  called  for  trial  In  the  Justice  conrt. 
Defendant's  plea  of  privilege  was  ovemiled. 
and,  npon  bearing  on  tbe  merits,  judgment 
was  roidered  in  favor  of  plaintiff,  Moller, 
against  defendant  Harris,  for  the  sum  sued 
fnr.  Harris  appealed  to  the  county  cwirt 
Tbe  transcript  from  the  Justice  court  was 
filed  in  the  county  court  on  the  10th  day  of 
October,  1917.  The  cause  was  called  for  trial 
In  the  county  court  on  the  18th  day  of  De- 
f-ember,  1917.  The  plea  of  privilege  was  pre- 
sented to  the  court,  and,  upon  hearing  evi- 
dence relating  to  the  points  of  contest  only, 
the  court  overruled  said  plea,  smd  upon  hear- 
ing upon  the  merits  rendered  Judgment  for 
plaintlfT  for  the  sum  sued  for.  From  this  rul- 
ing and  judgment  defendant,  Harris,  has  ap- 
pealed to  this  court. 

Appellant  presents  three  assignments,  all 
of  which,  however,  present  but  one  pro{)osi- 
tion:  that  Is,  that  tbe  court  erred  in  over- 
ruling bis  plea  of  privilege. 

[1]  We  ihlnk  the  assignment  should  be  sns- 
taioed.  The  averments'  of  defendant's  veri- 
fied plea  of  privilege,  to  the  effect  that  he 
was  a  resident  of  Collin  county  and  not  of 
Galveston  county,  under  the  provisions  of 
article  1903  of  the  Revised  CSvil  Statutes 
1911,  as  amended  by  the  Acts  of  the  SStb 
Legislature  1917,  c.  176,  p.  888  (Vernon's  Ann. 
Civ.  St.  Snpp.  1918,  art.  1903),  are  prima  facie 
proof  of  the  facts  averred  -  and  it  is  proTtded 
by  said  article  that — 

"If,  however,  the  plaintiff  desires  to  contror 
rert  the  plea  of  privilege,  he  shall  file  a  con- 
troverting plea  under  oath,  setting  out  specific- 
ally the  fact  or  facts  relied  upon  to  confer 
vpnue  of  such  cause  on  the  court  where  the 
cause  is  pendiac." 

It  will  be  observed  from  the  controverting 
answer  filed  by  plaintiff,  set  out  herein,  that 
the  only  specific  fact  alleged  by  him  to  ex- 
ist, which,  if  true,  would  confer  venue  of  this 
cause  on  the  courts  of  Galveston  county,  is 
to  the  effect  that  the  contract  between  the 
parties  was  in  writing  and  that  by  Its  terms 
all  parties  thereto  were  to  perform  its  terms 
and  conditions  in  Galveston  county,  Tex.  So, 
then,  the  averment  of  the  plea  of  privilege, 
that  defendant  was  a  resident  of  Collin  coun- 
ty and  not  of  Galveston  county,  is  to  be  ac- 
cepted as  proven  without  further  proof  of 
the  facts  so  averred. 

[2]  This  bdng  true,  then  the  only  remain- 
ing inquiry  Is:  Was  the  written  contract  one 
which  was  to  be  performed  by  defendant  in 
Galveston  county  by  its  express  terms,  or  one 
which  of  necessity  must  be  performed  In 
said  county?     'We  are  unable  to  find  any 
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laaguagr !» tba  contract  by  whlc^  daf eodapt 
expressly  promised  to  perforin  Its  terms  la 
Galveston  county;  and  certainly  it  is  not 
one  which  would  necessarily  require  appel- 
lajat  to  perform  his  part  thereof  in  Galves- 
ton county. 

As  before  stated,  the  only  grounds  upon 
which  appellee  claims.  In  his  brief,  that  ap- 
pellant's plea  of  privilege  was  properly  over- 
ruled, is  that,  the  letters  and  telegrams  taken 
together  constitute  a  written  contract  be- 
tween the  parties  to  be  performed  in  Galves- 
ton county,  and  therefore  appellant  must  an- 
swer to  tbe  suit  brought  against  him  in  that 
county.  He  contends  that  the  expression  "f. 
o.  b.  cars  at  Alta  Loma,"  appearing  in  the 
contract.  Implies  a  promise  on  the  part  of 
appellant  to  pay  the  agreed  purchase  price 
of  the  hay  at  tbe  town  of  Alta  Loma,  which 
is  situated  in  Galveston  county.  The  conten- 
tion here  made  Is,  we  think.  In  direct  conflict 
with  the  uniform  interpretatiob  placed  npon 
such  contracts  and  expressions  by  the  courts 
of  this  state.  Burkltt  Sc  Barnes  v.  BeVry,  143 
S.  W.  1187 ;  McCullar  Lumber  Co.  v.  Hlggln- 
botham  Bros.,  118  S.  W.  885;  Russell  &  Co. 
V.  Heitman  ft  Co.,  86  S.  W.  76. 

The  initial  letter,  of  date  April  13,  1917, 
b|y  appellant  to  appellee  was  in  effect  an 
offer  to  purchase  from  appellee  hay  to  be 
delivered  free  on  board  cars  at  Alta  Loma, 
that  Is,  without  charge  for  loading  on  cars, 
at  a  price  of  $11.50  per  ton.  This  offer  was 
accepted  by  appellee,  and  before  any  of  the 
hay  was  shipped,  on  the  16th  day  of  April, 
one  day  after  such  acceptance,  appellant 
wrote  ai^ellee  as  follows: 

"We  will  thank  you  to  rush  the  Eddy  car 
as  well  aa  all  other  cars  as  fast  as  possible; 
send  draft  with  B/L's  attached  for  arrival  to 
the  First  National  Bank  of  Farmersville,  Texasi 
direct."  -^ 

Wb  think  the  only  reasonable  interpretation 
to  be  placed  upon  this  contract,  as  thus  made. 
Is  that  appellee  agreed  to  sell  appellant  hay 
at  a  price  of  $11.50  per  ton,  and  put  it  on 
cars  at  Alta  Loma  free  of  charge  to  appel- 
lant, and  to  forward  the  cars  of  hay  to  points 
named  by  appeUant,  and  thereafter  draw 
draft  on  the  bank  at  FarmersvUle,  Collin 
county,  for  the  purchase  price  of  the  bay,  at 
whldi  point  the  draft  was  to  be  paid. 

As  said  In  the  ease  of  Burkitt  &  Barnes  r. 
Berry,  supra: 

"If  an  implied  promise  to  pay  in  Angelina 
county  is  shown,  this  would  not  defeat  defend- 
ants' right  to  be  sned  in  the  county  of  their 
residence.  The  agreement  or  promise  to  perform 
in  a  county  other  than  that  of  tbe  promisor's 
resldmtce,  in  order  to  fix  the  venue  in  such 
county,  must  be  in  writing,  and  the  right  of  a 
defendant  to  be  sued  in  the  county  of  his 
residence  can  only  be  defeated  when  the  plain- 
tiff brings  his  case  clearly  within  the  exception 
contained  in  the  statute.  Cohen  v,  Mnnson,  59 
Tex.  237;  Mahon  v.  Cotton,  13  Tex.  Civ.  App. 
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289,  86  S.  W.  860 ;  Bnudl  8c  Co.  r.  HeftBunn 
A  Go.,  MB.  W.  76." 

This  language  is  peculiarly  applicable  to 
the  facts  of  the  present  case. 

It  Is  apparent  from  what  bas  been  said 
tbat  we  think  the  court  should  have  sustain- 
ed the  plea  of  privilege  and  have  transfer- 
red the  cause  to  the  proper  court  of  Collin 
county,  Tex. 

It  follovrs  from  the  conclusions  before  stat- 
ed that  the  Judgment  of  the  trial  court 
should  be  reversed,  and  Judgment  here  ren- 
dered directing  the  transfer  of  this  suit  to 
the  court  for  Justice  precinct  No.  1  of  Collin 
county,  Tex.,  and  it  has  been  so  ordered. 

Reversed  and  rendered,  with  instructlon& 


DOLBN  et  »1.  ▼.  LOBIT  «t  al.    (No.  7«17.) 

(Court  of  Civil  Appeals  of  Texas.    Galveston. 
Jan.  16, 1910.) 

Dls8«itlng  opinion.  ' 

For  majority  opinion,  see  207  8.  W.  143. 

PL1BA.SANTS,  C.  J.  (dissoatlns  in  pert). 
I  fully  concur  with  my  Associates  In  tbe 
conclusion  that  the  Judgment  of  the  trial 
court  in  this  case  should  be  reversed,  tnit  I 
do  not  think  the  record  presents  any  questicm 
of  fact  which  requires  the  cause  raoaandetl 
for  a  new  trial.  All  of  the  material  facts 
are  undisputed.  During  the  time  the  land 
iu  controversy  was  held  by  Baker  and  Hutche- 
son  as  tenants  at  will  of  appellees,  Dolen  was 
the  "boss"  of  their  cattle  ranch,  and  as  such 
boss  or  foreman  had  general  control  and  care 
of  the  stock  and  looked  after  the  fences 
around  the  several  pastures  composing  the 
ranch.  He  did  not  live  on  the  land  in  ques- 
tion, nor  in  the  pasture  in  which  It  was  in- 
closed with  other  lands.  Hie  undisputed  ev- 
idence shows  that,  about  the  time  the  firm  of 
Baker  and  Hutcheson  sold  out  their  cattle 
business  and  Dolen's  employment  with  them 
ceased,  one  side  of  the  fencing  inclosing  the 
pasture  in  whidb  this  land  was  situated  was 
destroyed  by  fire  and  the  land  remained  un- 
inclosed  for  several  years  before  Dolen  fenc- 
ed, took  possession,  and  set  up  claim  to  it. 
Neither  Baker  nor  Hutcheson  placed  Dolen 
in  possession  of  the  land  or  authorized  him 
to  fence  it,  or  even  knew  that  he  Intended  so 
doing.  When  Doloi  took  possession  he  did 
not  know  that  appellees  had  a  title  to  the 
land,  and  knew  nothing  of  the  agreement 
under  which  Baker  and  Hutcheson  had  pre- 
viously held  possession  of  the  land  as  tenants 
of  appellees.  I  think  these  undisputed  facts 
show  that  Dolen  was  never  a  tenant  of  ap- 
pellees, and  his  possession  of  the  land  was 
not  obtained  through  or  under  Baker  and 


Hutcheson,  or  eltlier  of  them,  and  tberefore 
he  was  not  required  to  give  notice  to  appel- 
lees of  his  claim  to  the  land  in  order  for 
such. claim  by  adverse  possession  and  use  to. 
ripen  Into  title.  Tbe  facts  of  his  adverse 
4daim  and  posseMdtm  for  more  than  ten  years 
being  undisputed,  I  think  Judgment  should 
be  here  rendered  in  his  favor.  Olie  fact  that 
sppellaBta  do  not  ask  to  have  Judgment  ren- 
dered does  not,  in  my  opinion,  authorize  thU 
court  to  remand  a  cause  for  a  new  trial, 
when  the  facts  in  the  case  are  shown  to  be 
fully  developed  and  are.nndlq)uted. 


OBUNDX  at  aL  v.  GBEKNE.    (No.  USL) 

(Court  of  Civil  Appeals  of  Texas.    Texarkaaa. 

Nov.  80,  181&    Bebearfaig  Denied 

Dec  1»,  1818.) 

1.  HusBAKD  AND  Wife  «=a273(9>— Comrnsi- 
TT  Dbbt— Wire's  Patmknt  or  Pttbchase- 

MONKT  NOTB. 

Where  notes,  held  by  defendant  constituted 
a  valid,  RubBisting  commanity  debt,  secured  hj 
a  vendor's  lien  on  the  land,  the  purchaser's 
snrviving  wife  had  a  legal  light,  if  necesnir;, 
to  convey  tbe  land  in  settlement  of  tbe  notes. 

2.  Deeds  4=>69  —  laROBANCs  or  Ghaxacteb 
AWD  Contents— Rebcibsiow. 

Without  culpable  negligence  on  part  of  a 
grantor,  and  where  tbe  rights  of  innocent  third 
parties  do  not  intervene,  one  executing  a  deed 
in  ignorance  of  its  character  and  contents  and 
delivering  it  under  tbe  impreision  that  it  wu 
for  another  purpose,  under  certain  conditioni, 
may  be  relieved  from  its  terms. 

3.  Tkespass  to  Tbt  Ttflb  «S986(2)— Pixa  or 
Nor  Guixrr— Peoof— Lautudb. 

Much  latitude  is  allowed  in  snits  to  recover 
the  title  and  posaession  of  realty  when  plain- 
tiff's petition  is  in  tho  ordinary  form  of  an  ac- 
tion of  treepasa  to  try  title  and  is  only  met 
by  a  plea  of  not  guilty. 

4.  Tbespass  to  Tbt  TnxB  «=»85(2)— Ihvaus- 
ITT  or  Deed— P1XA.DING— Fraud. 

In  treapaas  to  try  title  met  only  by  a  pl«a 
of  not  guilty,  either  party  may  offer  evidence 
by  way  of  confesaion  and  avoidance,  and.  ond'r 
certain  conditions,  may  prove  that  a  deed  r«- 
lied  upon  by  hia  adversary  la  void  becanse  pro- 
cured by  fraud,  or  as  the  reault  of  mistake. 

5.  Tbespass  to  Tbt  Tiius  «=>47(1)— Aftixm- 

ATIVK    RBLIEP— PLBADINOB. 

In  treapaas  to  try  title,  met  only  by  a  plea 
of  not  guilty,  affirmative  relief  to  plaintiff,  be- 
cause the  deed  relied  upon  by  hia  adversary 
was  void  for  fraud  or  mistake,  will  be  grant  ri' 
in  response  to  appropriate  pleadings  brinf^o; 
himself  within  the  conditions  that  entitle  hia 
to  a  rescission. 

8.  Carceixation  of  InaraviiBNTs  9=>S7(4)' 
Dkxdb—Bestobation  or  (Jonsxjmcratiok. 
When  transaction  out  of  which  a  convey 
ance  resnlta  involvea  payment  of  a  valuable  coapi 
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rideiation  b;  gniMte*,  the  gnmtor  oiimot  1ibt« 
tlK  land  and  the  moner  too,  and  if  he  elects  to 
Kacind  and  reclaim  land  he  mast  restore  or 
offer  to  restore  what  he  has  received  from  his 
(rantee,  and  should  by  his  pleading  inform  the 
court  as  to  such  facta. 

7.  Tbebpabs  to  Tbt  Tisui  i>..il   Cowpitiohs 
Pbicbdkrt. 

Snrvlvinr  irif*  and  chOdren,  soiac  in  tre»- 
pess  to  try  title  after  decedent's  notes  secured 
by  a  vendor's  lieu  bad  been  barred  by  limita- 
tions,  might  satisfy  the  debt  or  offer  to  pay 
it  as  a  condition  to  cancellation  of  sarriving 
wife's  deed  to  defendant,  and  so  enable  conrt 
to  adjust  their  equities. 

8.  TBJtsPAfls  TO  Try  TnxB  «=»2&— Laohks. 

One  seeking  to  repudiate  a  contract  for 
frand  or  mistake  must  act  promptly  on  discov- 
ery thereof,  and  where  plaintiff  admitted  that 
in  1913,  less  than  a  year  after  her  deed  to  de- 
fendant, she  learned  that  he  was  claiming  the 
land,  a  suit  In  trespass  Vo  try  tiUe  not  ffled  nn- 
til  latter  part  of  February,  1016,  justified  a 
finding  that  the  right  of  possession  had  been 
lost 

9.  Dekds  «=al7(^— Inadbquact  or  Coiraio- 

EBATIOR. 

Where,  in  payment  of  indebtedness  of  abont 
$1,000,  land  was  conveyed  which  the  evidence 
offered  by  grantor  tended  to  show  was  worth 
abont  $1,600,  the  difference  between  its  ralua 
and  the  indebtedness  was  not  so  great  as  to 
require  conrt  to  set  aside  deed  for  inadequacy 
of  consideration  alone. 

10.  Appeal  and  "Einon  «cs>786— AamainfERT 

OF  ESBOB— MTn.TirABIOtTBNUB. 

An  assignment  of  error  eomplai^ng  of  the 
court's  refusal  to  submit  certain  diflerent  issues 
vas  multifarious,  and  for  that  reason  should  be 
disregarded. 

Appeal  from  District  Conrt,  Oass  Gotinty; 
H.  F.  O'Neal,  Judge. 

Trespass  to  try  title  by  £llza  Oruady  and 
others  against  F.  M.  Greene.  JudjEment  for 
defendant,  and  plalntlfts  appeaL    Affinned. 

Mabaffey,  Keeney  &  Dalby,  of  Texarkana, 
Cor  iippellanta. 
O'Neal  A  Allday,  of  Atlanta,  for  appellee. 

HODOES,  J.  The  appellants  are  the  widow 
md  adiilt  diildren  of  Emanuel  Orundy,  who 
lied  In  1900.  They  instituted  this  suit 
igafnst  the  appellee,  Greene,  to  recover  l(fe% 
teres  of  land  situated  in  C^ss  county.  The 
headings  of  the  plalntifTs  were  in  the  ordi- 
lary  form  of  an  action  of  trespass  to  try 
itle,  and  the  answer  was  simply  a  plea  of  not 
:nllty.  The  proof  showed  that  Bmanuel 
'randy  had  purchased  the  land  many  years 
efore  his  death.  Papers  which  were  Intro- 
nced  as  evidence  of  title  showed  that  he  had 
xecuted  five  promissory  notes  as  part  of  the 
riginal  purchase  price.  There  was  some  dis- 
lute  as  to  whether  or  not  those  notes  had 
een  satisfied  prior  to  bis  death.    For  the 


purpose  'o(  defeating  Ow  prima  fade  tttto 
shown  by  tb«  deeds  to  Grundy,  the  appellee 
offw«d  to  ttvideooe  a  deed  oqacuted  Xv  the 
appellant  BUza  Oruady  as  tbe  sorvlvlng 
widow  of  hnr  deceased  hoeiband,  ooaveylng 
the  land  In  controTerey  to  the  anieUee  In  oon- 
slderatiiOD  of  the  cancellatioa  of  the  five  pw- 
cbase-money  notes  before  referred  to.  This 
deed  was  dated  December  IS,  1912,  was  in  the. 
ordlnaiT  form  of  an  absolate  conveyaDce,  and 
pnverly  acknowledged.  The  five  notes  were 
also  offered  In  evldtaioeh  sboiwlng  that  tbey 
were  marked  oaacded  on  tbe  date,  the  deed 
was  ezecnted.  Tbe  evidence  further  showed 
that  Eliza  Grundy  xemaioed  in  possession  o£ 
the  premises  until  some  time  during  tbe  y«ar 
1915,  when  she  was  forcibly  ejected. 

Tbe  appellants  endeavored  to  evade  tfae 
force  of  the  conveyance  from  Eliaa  Grundy  to 
Greene,  by  proof  that  EUea  was  an  Ignorant 
and  Illiterate  negro  woman;  that  at  th'e  time 
she  executed  the  deed  she  did  not  know  Its 
contents,  and  signed  It  under  the  impression 
that  tbe  Instrument  merely  conveyed  a  rli^t 
to  tbe  rents  due  fcwn  ber  tenants  for  the  pur- 
pose of  satls^lng  a  debt  daimed  by  Greene. 
They  also  offered  evidence  tending  to  show 
that  there  was  an  agreonent  between  Eman- 
uel Grundy  prior  to  bis  death  and  the  appellee 
Greene,  whereby  the  latter  accepted  tbe  con- 
veyance of  another  tract,  known  as  tbe  SuU 
pbur  land.  In  payment  ot  the  purcbaae-mooer 
notes  given  for  the  land  in  controversy.  This 
testimony,  however,  was  disputed. 

Tbe  court  submitted  the  following  special 
issues:  (1)  Did  £kuanuel  Grtwdy  owe  a  com- 
munity debt  to  F.  M.  Greene,  Including  tbe 
vendor's  lien  notes  on  the  land  in  contro- 
versy, at  tbe  date  of  Bmanuel  Grundy's 
death?  (2)  Did  Eniza  Grundy  execute  and  de- 
liver In  December,  1912,  the  deed  conveying 
the  land  in  controversy  to  P.  M.  Greene? 
Both  of  these  questions  were  answered  in  the 
affirmative.  (3)  Did  Eliza  Grundy  know  at 
the  time  of  the  execution  of  that  deed  that  it 
was  a  deed  conveying  the  land  in  controversy 
to  F.  M.  Greene  in  satisfaction  of  the  vendor's 
lien  note.s  held  by  him  against  the  land? 
This  question  the  jury  answered  In  tbe  nega- 
tive. Upon  these  answers  the  court  entered 
up  a  judgment  In  favor  of  the  appellee 
Greoie.  In  this  a];^>eal  tbe  appellants  insist 
that  under  those  findings  tbe  judgment  should 
have  been  in  their  £avor. 

The  answers  of  the  jury  established  sub- 
stantially the  following  facts:  That  Emanuel 
Grundy  died  leaving  unpaid  the  five  purchase- 
money  notes  given  for  the  land;  that  these 
notes  constituted  an  existing  community  debt 
at  the  time  of  bis  death;  that  Eliza  Grundy 
did  execute  the  deed  relied  upon  by  the  ap- 
pellee as  the  basis  of  his  title ;  but  that  she 
did  not  at  the  time  know  its  true  nature  and 
purpose,  and  did  not  Intend  to  convey  the 
land. 

[1]  There  belug  no   contention   that   the 
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notes  were  paid  after  the  death  of  Emanuel 
Onindy  and  prior  to  the  conveyance  made  by 
hlB  widow  In  Deconber,  1912,  the  oondnslon 
of  the  Jury  that  they  were  unpaid  at  the  time 
of  his  death  waa,  in  effect,  a  finding  that  the 
notes  were  not  settled  in  the  sale  of  the  Sul- 
phur tract  of  land  at  an  earlier  date.  It 
follows  that,  when  Eliza  Grnndy  made  her 
conveyance  to  Greene,  the  notes  held  by  him 
constituted  a  valid  and  subsisting  community 
debt  secured  by  a  lien  on  the  land,  for  the 
payment  of  whi(^  she  had  a  legal  right.  If 
necessary,  to  convey  the  land.  Morse  v. 
Nlbbs,  150  S.  W.  766,  and  cases  cited ;  Speer's 
Law  of  Mar.  Rights,  i  5S1. 

(2..>]  The  question  then  arises:  Does  the 
fact  that  Eliea  Grundy  did  not  know  the  char- 
acter and  contents  of  the  instrument  at  the 
time  she  signed  it,  and  that  she  executed  and 
delivered  It  under  the  impression  that  It  con- 
veyed only  rents  from  the  premises,  require 
the  rendition  of  a  judgment  in  her  favor?  It 
is  well  settled  that  in  the  absence  of  culpaMe 
negligence  on  the  part  of  the  grantor,  and 
vrbete  the  rights  of  Innocent  third  parties 
liave  not  intervened,  one  who  executes  a  deed 
under  such  circumstances  may,  under  certain 
conditions,  be  relieved  from  its  terms.  De 
Peree  v.  Everett,  73  Tex.  431,  11  S.  W.  388; 
Edwards  v.  T.  &  B.  V.  Ry.  Co.,  64  Tex.  dv. 
App.  334,  118  S.  W.  672.  But  that  reUef  will 
l»e  granted  only  in  reaptmse  to  appropriate 
pleadings.  Much  latitude  is  allowed  In  suits 
to  recover  the  title  and  possession  of  real  es- 
tate when  the  plaintiff's  petition  is  in  the  or- 
dinary form  of  an  action  of  trespass  to  try 
title  and  Is  met  with  only  a  plea  of  not  guilty. 
In  such  cases  either  party  may  offer  evidence 
by  way  of  confession  and  avoidance,  and  may, 
under  certain  conditions,  prove  that  a  deed 
relied  on  by  his  adversary  is  void  l)ecause 
procured  by  fraud  or  as  the  result  of  a  mis- 
take. McSween  v.  Xett,  60  Tex.  183,  and 
cases  dted.  But  the  plaintiff  Is  entitled  to  no 
affirmative  relief  except  that  sought  in  his 
petition.  When,  In  order  for  him  to  recover 
the  title  or  possession.  It  Is  necessary  that  he 
be  relieved  from  the  provisions  of  a  convey- 
ance vnlld  upon  Its  (ace,  but  conditionally 
voidable,  there  is  something  more  Involved 
than  the  mere  legal  right  of  possession.  The 
right  of  recovery  depends  upon  the  right  of  re- 
scission and  he  should  by  appropriate  plead- 
ings bring  himself  within  the  conditions  that 
entitled  him  to  have  a  rescission.  When  the 
transaction  out  of  which  a  conveyance  re- 
sults involves  the  payment  of  a  valuable  con- 
sideration by  the  grantee,  the  grantor  can- 
not have  the  land  and  the  money  too.  If  he 
elects  to  rescind  and  reclaim  his  land,  he 
must  restore,  or  offer  to  restore,  what  he  has 
received  from  his  grantee  and  has  no  right 
to  retain,  and  should  In  his  pleadings  ac- 
quaint the  court  with  these  facts. 

In  this  case  the  deed  of  Eliza  Grundy  was 
valid  upon  its  face;  its  execution  was  admit- 
ted ;  and  it  waa  based  upon  a  valuable  consid- 


eration, the  cancellation  oC  the  purchase- 
money  notes.  She  was  clearly  not  entitled  to 
hold  this  land  freed  from  the  debt  with  which 
it  was  incumbered;  and  It  devolved  upon  her, 
if  she  wished  to  avoid  her  deed,  to  satisfy  the 
debt  or  to  restore  or  offer  to  restore  the 
creditor  to  his  original  status.  Until  she  did 
that,  her  deed  was  binding.  Chaney  v.  Cole- 
man, 77  Tex.  100,  13  8.  W.  860;  State  v. 
Snyder,  66  Tex.  687, 18  S.  W.  106;  Williams  v. 
Rand,  9  Tex.  Civ.  App.  631,  30  S.  W.  509: 
Parks  V.  Knox,  61  Tex.  Civ.  App.  493.  130  S. 
W.  209;  2  Black  on  Res.  &  Can.  fi  590,  610. 
626.  Her  claim  to  the  right  of  having  Iter 
deed  canceled  piresented  an  Issue  which  tbe 
trial  court  was  required  to  determine  in  her 
fivor  as  a  condition  precedent  to  a  decre* 
awartlng  her  the  land.  Such  an  Issue  mn?t 
be  presented  by  appropriate  pleadings  seek- 
ing the  equitable  relief  necessary.  5  Pouie- 
roy,  Eq.  I  4 ;  4  Rullng.Case  Law,  p.  618.  The 
appellants  have  not  In  this  case  asked  for  any 
such  relief,  aor  have  they  offered  to  complv 
with  the  condlti(ms  upon  whldi  the  deed 
should  be  canceled.  De  Perez  v.  Everett,  su- 
pra; 6  Pomeroy,  Hq.  i  688. 

[7]  Even  if  we  ^ould  assume  that  tbe 
pleadings  are  sufficient  to  enable  the  conrt 
to  inquire  into  and  adjust  all  the  equities 
which  the  parties  might  claim,  inclndi^  the 
cancellation  of  Eliza  Grundy's  deed,  he  had 
a  right  to  deny  a  recovery  of  the  land  whai 
the  appellants  made  no  pretense  ot  an  offer 
to  do  equity.  At  the  time  Eliaa  Grundy  ex- 
ecuted her  deed,  the  purchase-mooey  notes 
were  due  and  were  secured  hy  a  voidor's  lien 
upon  the  land.  At  the  time  tills  case  was 
tried,  they  had  become  barred  by  limitation, 
and  the  lien  was  lost.  The  court  had  no  pow- 
er  to  forcibly  restore  an  extinct  del>t  and 
lien ;  but  the  ai^ellants  had  a  right  to  satisfy 
the  debt  or  offer  to  pay  it  as  a  condition  tr 
the  cancellation  of  the  deed,  and  thus  enalMe 
the  court  to  adjust  their  equities.  But  they 
failed  to  do  this,  and  the  trial  Judge  had  a 
right  to  construe  that  failure  as  a  refusal. 

[I]  There  is  still  another  ground  for  hold- 
ing that  the  trial  oourt  was  not  required  to  en 
ter  up  a  judgment  in  favor  of  the  appellanti< 
It  is  elementary  that  one  who  ae^s  to  re- 
pudiate or  cancel  a  contract  for  fraud  or 
mistake  must  act  promptly  upon  a  dlscovery 
of  the  fraud  or  mistake.  Mlza  Grundy  ad- 
mitted that  In  the  fbll  of  1913,  leas  than  a 
year  after  she  signed  the  deed,  she  leameti 
that  Greene  was  claiming  the  land.  In  lt)l5 
she  was  ejected  from  the  premises.  This 
suit  was  not  ffled  till  the  latter  part  of  Febru- 
ary, 1916,  or  more  than  three  years  after  the 
deed  had  been  executed.  That  delay,  and  the 
conditions  which  it  brou^t  about,  were  suffi- 
cient to  Justify  a  finding  by  the  oourt  that 
the  right  of  rescission  had  been  lost  G.,  H. 
&  S.  A.  Ry.  Co.  V.  Oade,  100  Tex.  37,  94  S.  W. 
219;  Crutchfleld  v.  Stanfleld,  2  Posey,  Unr^u 
Cos.  480;  6  Pomeroy   on  Eq.  J  687. 

[t,  ill]  Appellants  also  tn^t  that  the  court 


Digitized  by  VjOOQIC 


Ter) 


SAK  ANTONIO  PORTLAND  OBMXNT  CO;  «.  CMCHWENDER 


907 


xhould  liaTe'  BDtailtted  other  9p«d>l  Issnetr: 
One,  flndbag  the  amoant  due  an  the  notes; 
another,  the  lame  rriatlng  to  the  sale  of  a 
differoit  tract  of  land ;  a  thhid,  the  value  of 
the  land;  and,  a  fourth,  did  Omndy  and  wife 
deed  Sulphxii'  tract  ot  laud  In  paymwt  of  the 
notes?  The  ansvrers  to  some  of  theae  ques- 
tions are  InTolved  In  the  answers  to  those 
submitted.  Appellants  offered  evidence  tend- 
ine  to  show  that  the  land  was  worth  about 
$1,500  at  the  time  of  Its  conveyance  to  Greena 
There  was  other  evidence  that  there  was 
something  over  $1,000  then  due  upon  the 
notes.  The  difTerence  between  the  value  of 
the  land  and  the  amount  of  the  Indebtedness 
was  not  so  great  as  to  require  the  court  to 
set  aside  the  deed  for  inadequacy  of  consid- 
eration alone.  However,  the  assignment  com- 
plaining of  the  refusal  of  the  court  to  submit 
those  issues  is  multifarious,  and  for  that  rea- 
son we  think  it  should  be  disregarded. 
Ttie  Judgment  is  affirmed. 


SAN  ANTONIO  PORTLAND  CEMENT  CO. 
V.  GSCHWENDER  et  al.     (No.  80T5.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

Oct  23,  1918.    Rehearing  Denied 

Jan.  16,  1919.) 

1.  MAsnm    XKD    Skbtant   «a>189f7>-"Tioi 

PbiNCIPAI."— KXTKNT  OF  PoWBBS. 

Foreman  who  had  control  over  men  worldng 
under  him,  and  whose  recommendations  for  em- 
ployment and  discharge  of  employes  in  Iiis  de- 
partment were  invariably  made  effective  by  the 
company,  was  a  vice  principal. 

[Ed.  Note.— For  other  definitions,  gee  Words 
and  Phrases,  First  and  Second  Series,  Vice 
Principal.] 

2.  Hastkb   and   SiBVAifT   «3»149(2)— Ncou- 

GENCK  AS  TO  INEXFXBIENCED   EUFLOTfi. 

Employer  knowing  that  dnty  of  turning  on 
electric  switch  was  dangerous,  and  that  employi 
was  ignorant  of  such  danger,  was  negligent  in 
ordering  employ^  to  turn  on  switch. 

3.  Uasteb  and  Sk&vant  «=s»286(39)— Death 

OF  BifPIXW*— JtJBT  QuKSnON— SUFPICntNOT 

OF  Testimont. 
In  action  for  death  of  employe  incurred  in 
turning  on  electric  switch,  alleged  to  have  been 
caused  by  employer's  negligence  in  ordering  em- 
ployd  to  turn  on  switch  with  knowledge  of  dan- 
ger, and  employe's  ignorance  thereof,  employ- 
er's negligence  was,  under  the  evidence,  for  the 
jury. 

4.  Mastkb  and  Skbvant  «=>190(19)— Neoli- 

OENCK  OF  EMPI.0TE»— DKLEOATION  OF  DtJTY. 

Where  employer  knew  that  certain  duty  was 
dangerons,  and  that  employ^  was  ignorant  of 
5ach  danger,  it  was  liable  for  death  of  employ^ 
incnrred  in  the  discharge  of  the  duty,  after  be- 
ing ordered  to  discharge  duty  by  foreman,  the 
negligence  lieing  that  of  the  employer. 


K  MAasSB  AND  Sebvakt  «b»281(10)— DtATH 
OF  V^aufTt—OoVTWLBvrovi  NxouoKNcnc. 
In  aotioD  for  death  of  employe  incurred  ht 
toning  on  electric  switch,  in  compliance  with 
order,  evidence  keid  InsufMent  to  sastain  6nd> 
ing  that  employe  realised  the  danger. 

6k  Habtkb  and  Bbbvaht  «=>2S4(1)— Contbib- 

OTOBT     NHOUOKNOB  —  GOMPBHBIiaiON     OF 

Fbbii,. 

An  employe  could  not  be  negligent  in  per- 
formance of  dangerous  duty  where  he  had  no 
knowledge  of  the  danger. 

7.  Trial     «a>252(ll)  —  iNSiKTicnoNS  —  Evi- 

DENCDD— OONTBIBiraOBT  NBOLIGENOS. 

Refnaal  of  instraetioB  on  contributory  neg- 
ligence of  servant  injured  was  not  error  where 
there  waa  no  eridence  of  such  ne^gence. 

8.  Tbial  9a>361(5)— Submission  of  IsstiEa— 

lasUS   COVUtBD   BT  Onb   PBEVI0U8I.T    SUB- 
MITIED. 

In  action  for  death  of  employ^  refusal  t<) 
submit  issue  of  whether  foreman  informed  em- 
ploye of  danger  incident  to  work  was  not  error, 
where  issue  of  whether-  employ^  comprehended 
danger  had  previously  been  submitted,  such  is- 
sue completely  covering  that  refused. 

9.  Mabtkb  and  Sbbtant  «=s>289(37)— Appbe- 
cunoB  OF  Danbbb-Jcby  QaBarioN. 

Testimony  held  sufficient  to  requira  sobmla- 
sion  to  jury  of  whether  employs  killed  in  turning 
on  electric  switch,  as  ordered  by  bis  foreman, 
had  knowledge  of  the  danger  incident  to  turning^ 
of  switch. 

10.  Evidence  ®=5>471(8)  —  (3onclusionb  of 
Witness— Statement  of  Fact— Knowl- 
edge OF  Eb(plot£. 

In  action  for  death  of  employ^  involving 
question  of  whether  employ^  comprehended  dan- 
ger of  work,  foreman's  testimony  that  employe's 
"wages  were  never  raised,  beoanse  Mr.  B. 
thought  he  did  aot  have  enough  experience  to 
justify  it,"  was  tlie  statement  of  a  fact,  and  not 
objectionable  as  a  conduaion. 

11.  Masteb  and  Skbvant  «3>274(4)— BSu- 
rhort'a  EtxpnuBNOB— BviDBircB. 

In  action  for  death  of  employ^  involving 
qnestion  of  whether  ea{rioy6  realised  dangerous 
character  of  work,  foreman's  testimony,  "Wages 
were  never  raised  because  Mr.  B.  thought  he  did 
not  have  enough  experience  to  Justify  it,"  heU 
relevant  and  material. 

12.  SviDKNOB  «=>471(8)-TC»Kci;,naioN— Stath- 
MERI  OF  Faci»— Knowledge  of  EiCFLOYi. 

In  action  for  death  of  employ^,  involving 
question  of  whether  employe  comprehended  dan- 
gerous character  of  work,  foreman's  testimony 
that,  "I  am  satisfied  that  G.  [employ^]  did  not 
understand  dangers  connected  with  handling  of 
live  wires  and  switches,  on  account  of  careless 
way  in  which  he  handled  them,  but  he  seemed 
to  understand  routine  of  woik,"  was  statement 
of  facta,  and  was  relevant 

13.  Appeal  and  Brkor  «=)1080(4)— Habmless 

ERBOB— ARGtrMENT    OF    COVNSBL. 

In  action  against  corporation  employer  for 
death  of  employe,  plainttiTs  eounsel's  t^Eetenee 
to  employer  as  a  "heartless  and  aonlkas  osrpara,- 
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tion,"  and  hb  reference  to  plaintiff,  employfl^i 
wife,  as  a  'Srounded  dove,"  and  hla  statement 
vt  amoont  of  property  of  corporation,  did  not 
improperly  influence  jury,  where  verdict  did  not 
indicate  either  paaeioB  or  prejudiee. 

14.  Dkath  «=98S— Davaoi»— EUeuents. 

Surviving  wife,  in  action  for  death  of  hus- 
band, is  entitled  to  recover  for  the  pecuniary 
loss,  if  any,  suffered  by  her  In  husband's  death. 

16.  New  Tkial  €=>152— Amendment  of  Mo- 
tion—DiscBirnoN  or  CoDBT. 
Refusal  to  permit  amendment  to  amended 
motion  for  new  trial  on  last  day  of  term,  and 
after  a  hearing  had  begun  on  the  amended  mo- 
tion, was  a  proper  exercise  of  court's  discretion. 

Appeal  from  District  Ooart,  Bexar  Ooun- 
ty;  R.  B.  Minor,  Judge. 

Action  by  Mrs.  G.  A.  Gscbwender  and  oth- 
ers against  the  San  Antonio  Portland  Cement 
Company.  Judgment  for  plaintiff  named,  and 
defendant  appeals.    Affirmed. 

See,  also,  191  S.  W.  599. 

Hertzberg,  KerdreTllle  te  Thomson  and  Ar- 
nold, Cozby  &  Peytoo,  all  of  San  Antonio,  for 
appellant. 

Chambers  ft  Watson  and  Ben  H.  Kelly,  all 
of  San  Antonio,  for  appellees. 

SWDARINOBN,  J.  This  la  a  salt  by  Mrs. 
O.  A.  Gsdiwender,  J.  A.  and  Eliza  Gschwen- 
der,  tbe  survlrlng  wife,  father,  and  mother, 
respectively,  of  G.  A.  Gschwender,  to  recover 
damages  for  his  death,  which,  It  was  alleged, 
occurred  while  deceased,  in  the  discharge  of 
Ms  duty  as  an  employe  of  appellant,  was 
turning  a  switch  In  obedience  to  an  order 
of  his  foreman. 

The  trial  was  with  a  Jnry,  npon  special 
Issues,  and  resulted  in  a  Judgment  against 
the  parents,  and  in  favor  of  the  survlylng 
wife.  In  the  sum  of  $10,000.  The  material 
Issues  made  by  the  pleadings  and  the  facts 
shown  by  the  evidence  will  be  stated  in  tbe 
discnssloQ  of  the  assignments. 

The  first  error  assigned  is  the  refusal  of  a 
peremptory  Instruction  in  favor  of  appellant 
The  contention  Is  th&t  the  evidence  wholly 
failed  to  show  that  the  employer.  In  any  par- 
ticular alleged  In  the  plaintiffs'  pleadings, 
was  guilty  of  any  actionable  negligence. 

[1-3]  The  Issue  of  negligence  made  by  the 
pleadings,  the  evidence,  submitted  In  the  spe- 
cial Issues  and  found  by  tbe  Jury,  may  be 
substantially  and  fairly  stated  as  follows: 
The  duty  of  turning  on  the  electric  switch 
was  very  dangerous.  This  danger  was  uur 
known  to  the  deceased.  Tbe  foreman,  who 
was  the  vice  principal  of  the  appellaot,  knew 
tbe  danger,  and  knew  that  the  deceased  was 
ignorant  of  the  danger.  The  vice  principal, 
knowing  the  danger  and  knowing  the  deceas- 
ed did  not  realize  the  danger,  ordered  him  to 
torn  on  the  switdi.    This  was  actionable  neff- 


Ugence  of  the  appellant,  tiid  tbte  BegOgence 
was  the  proximate  cause  of  the  death  of  the 
deceased.  There  was  direct  testimony  to  sup- 
port the  Issue  of  negligence  above  stated.  Mr. 
Olldersleeve  was  the  Tice  principal,  under 
whose  control  deceased  worked.  Mr.  GUder- 
sleeve's  recommendations  for  the  employment 
and  discharge  of  employes  in  his  department, 
such  as  deceased,  were  invariably  made  ef- 
fective by  the  company.  Mr.  GUdersIeeve 
testified  tl»t  the  work  of  turning  on  tbe 
switch  was  dangerous ;  that  he  knew  the 
danger,  and  that  the  deceased  did  not  real- 
ize the  danger.  He  further  testified  that  he 
ordH«d  deceased  to  turn  on  the  switch,  and 
that  In  obedience  to  that  order  deceased  whs 
killed  by  the  electric  current,  whldi  should 
have  been  controlled  by  the  switch.  The  tes- 
timony of  Mr.  GUdersIeeve  was  suffident  to 
require  the  submission  of  tbe  issues  to  the 
Jury. 

The  first  assignment  Is  overruled. 

Under  the  second  and  third  assignments  of 
ef  ror  the  proposition  is  submitted  that  a  cor- 
poration,  such  as  appellant,  is  not  liable  fOr 
injuries  resulting  In  death,  caused  by  the 
negUgeDce  of  the  agents  or  servants  of  a  cot- 
poration. 

[4]  The  negligence  pleaded  In  this  cause, 
and  found  by  the  Jury,  was  probably  not  the 
negligence  of  an  agent  or  servant  of  the  cor- 
poration, but  the  negligence  of  a  vice  prin- 
cipal, Mr.  (Hldersleev&  Mosher  Ittg.  Ooi  v. 
Boyles,  62  Tex.  Civ.  App.  686,  13£  S.  W.  482. 
I  4.  However,  the  act  of  orderinff  deceased 
to  nsk  a  dangerous  Instrument,  when  the  dan- 
ger was  not  realized  by  deceased,  but  both 
the  danger  of  the  work  and  the  Ignorance  of 
deceased  were  known  to  the  corporation,  was 
negligence  of  the  company  Itself,  as  found 
by  the  Jury  In  answer  to  the  fifth  Special  is- 
sue. The  duty  here  violated,  resulting  In 
the  death  of  deceased,  was  a  nondelegable 
duty  of  the  corporation  itself.  18  R.  C.  L. 
{  207,  note  16. 

We  overrule  the  second  and  third  assign- 
ments. 

[I]  The  fourth  assignment,  submitted  as  a 
proposition.  Is  that  the  court  erred  In  its 
refusal  to  Instruct  tlie  Jury,  upon  request  of 
appellant,  that  the  burden  of  proof  was  up- 
on plaintiffs  to  prove  that  the  deceased  em- 
ploy£  was  not  guilty  of  omtributory  negli- 
gence. It  is  contended  that  the  burden  was 
upon  plaintiffs  because  plaintiffs*  evidence 
developed  that  there  was  a  safe  way  to  use 
the  switch;  that  deceased  knew  the  proper 
way  and  the  danger  of  the  improper  w.iy. 
The  evidence  Is  sufficient  to  sustain  a  finding 
that  the  work  was  dangerous,  but  that  de- 
ceased did  not  realize  the  danger.  There  was 
no  evidence  of  contributory  negligence.  Tbe 
charge  was  properly  rinsed.  Ry.  v.  Peo- 
ington,  lee  S.  W.  464;    By.  v.  Harris,  10& 
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Tex.  422,  128  S.  W.  897;  BamhArt  y.  Ball- 
way,  107  Tex.  688,  184  8.  W.  178 ;  O.,  Q  & 
S.  F.  By.  Oo.  T.  SUeAer,  88  T«x.  162,  30  a  W. 
902,  28  L.  B.  A,  688;  G.,  Q  &  S.  F.  By.  Ckk. 
T^  Melville,  87  S.  W.  see;  Sebnan  r.  O,,  O. 
&  a.  F.  By.  Co.,  101  S.  W.  1083. 
The  fourth  aBSigomaat  Is  overruled. 
16]  The  flftli,  sixth,  seventb,  and  eighth 
assignments  assail  th«  special  tnstnictloa 
which  the  conrt  gave  In  connection  with  the 
eighth  special  Issue.  Tlie  eighth  questlMi 
was:  "Was  •  •  •  Gscbweader  •  •  • 
guilty  of  negligence?"  We  believe  the  In* 
Btmctloiv  In  connectlOD  with  this  question 
merely  informed  the  jury  that.  If  they  found 
the  work  required  of  deceased  to  be  one 
of  peril,  deceased  could  not  be  guilty  of  neg- 
ligence unless  he  comprehended  the  periL 
This  is  a  correct  statement  of  ttie  nde  of 
law.    18  B.  a  L.  S§  76  and  77. 

"We  overrule  the  fifth,  slxtb,  aeventh,  aad 
eighth  assignments. 

[7]  The  ninth',  tentft,  and  eleventh  assign- 
ments complain  of  the  refosal  to  tnstmctthe 
Jury  that  ff  the  jury  believed  from  the  evi- 
dence that  the  deceased  was  guilty  of  con- 
tributory negligence,  and  that  the  defendant 
also  was  guilty  of  negligence,  the  negligence 
of  both  proximately  ccmtrlbntlng  to  cause  the 
death,  then  to  diminish  the  amount  of  dam- 
ages found  by  It  In  proportion  to  the  amount 
of  negligence  attributable  to  the  deceased. 
As  there  was  no  evidence  of  contrlbntoiy 
negligence.  It  was  not  error  to  refuse  the  In- 
struction. 

Tbe  ninth,  tenth,  and  eleventh  asslgnmeBta 
are  overruled. 

[1]  The  twelfth,  thirteenth,  fourteenth,  fif- 
teenth, and  sixteenth  asslgnmoits  all  assail 
the  refusal  of  the  court  to  submit  to  the  Jtiry 
tke  following  form  of  question:  "Did  Qllder- 
sleeve  warn  the  deceased  of  the  dangers  In- 
cident to  doing  the  wo^  he  was  doing  at 
the  time  of  his  death?"  This  Issue  was  com- 
pletely covered  by  the  second  Issue  given  by 
the  court,  as  will  appear,  we  think,  from  a 
comparison  of  the  forms  of  the  issue  given 
and  refused.  The  rule,  as  stated  previously. 
Is  that  If  the  work  was  dangerous,  and  the 
employ*  did  not  comprehend  the  danger,  and 
the  company's  vice  principal  knew  both  the 
danger  of  the  work  and  also  the  employe's 
lack  of  comprehension  of  the  danger,  and  In- 
structed him  to  turn  on  the  switch,  then  the 
company  is  guilty  of  actionable  negligeuce. 
The  form  <rf  the  second  issue  given  the  Jury 
required  it  to  find  whether  or  not  the  de- 
ceased employe  comprehended  the  danger  of 
using  the  switch.  The  question  refused  re- 
quired the  Jury  to  find  whether  the  deceased 
was  warned  of  the  danger. 

We  overrule  said  five  assignments  presmt- 
luK  tbe  contention. 

Tbe  seventeenth  assignment  contends  that 
tbe  submission  of  the  second  special  Issue 
was  error  because  of  a  lack  of  evidence. 


The  elgbteanth  aseignmeiit  aasaJUs  the  form 
of  this  saecmd  Issue,  coatendlng  that  two  Is* 
sues  Instead  of  cae  ase  Auixaltted  In  tbe  one 
queatian. 

The  BubstBBoe  of  ttet  qoastloa  la,  Did  ^e 
dsceaaed  compreband  tbe  dancer  involved  in 
ibe  work? 

[•]  Mr.  Olldersleeve  receauneoded  tbe  em- 
pli^ment  of  CisoturendeE,  wasia  coatrid  of 
him,  and  had  him  work  under  his  orders 
during  the  entire  period  of  his  employment 
Mr.  Qlldersleeve  testified  that  Oschwend^ 
did  not.  understand  or  realize  tbe  danger  of 
the  work.  This  testimony  is  not  contradict- 
ed by  aay  direct  testlntony.  Gildersleeve's 
testimony  alone  is  sufflcient  to  require  the 
submission  of  the  issDei  The  form  <x(  tbe 
question  merely  aj^Ues  tbe  question  to  tbe 
issue  as  made  by  the  pleading  and  evidence* 
and  does  not  contain  two  distinct  issues. 

Tbe  seventeenth  and  eighteenth  assign- 
ments are  overruled. 

[10]  Objection  to  the  submission  of  the 
fifth  special  issue  is  made  in  the  nineteenth 
assignment,  for  tbe  reason  expressed  that  the 
issue  was  not  pleaded.  Ibe  issue  Na  6  is. 
"Was  the  ord«:  of  Olldersleeve  to  tbe  de- 
ceased, 6.  A.  Oschwender,  to  throw  on  tbe 
switch'  (provided  that  you  find  be  gave  said 
order),  under  suc^  drcumstances  (if  you  so 
find  them),  negligence  on  the  part  of  said 
Olldersleeve  and  of  the  defendant?"  It  was 
alleged  that  Olldersleeve  was  the  vice  prin- 
cipal of  app^ant;  that  the  deceased  "was 
an  inexperienced  hand,  and  knew  •  *  « 
nothing  about  the  •  •  •  dangers  of  elec- 
tricity, •••  as  tbe  •••  San  An- 
tonio Portland  Cement  Company  well  knew." 

After  the  allegations  above  mentioned,  it 
was  further  alleged  that  the  appellant  never 
BuSadently  warned  the  deceased  of  the  dan- 
gers Incident  to  the  employment,  and  it  was 
further  alleged  that  the  vice  principal  or- 
dered tbe  deceased  to  perform  the  service 
wldch  required  bim  to  throw  on  the  switch 
resulting  in  his  death.  These  allegations  are 
made  in  the  third,  fourth,  and  fifth  para- 
graphs of  the  third  amended  petition. 

The  pleading  was  sufflcioit  to  require  tbe 
submission  of  the  fifth  special  Issue. 

We  overrule  the  nineteenth  assignment 

[11]  We  also  overruled  the  twentieth  as- 
signment, which  complains  of  the  admission 
of  testimony  against  the  objection  that  it 
was  a  conclusion  of  the  witness,  and  was  ir- 
relevant and  Immaterial  and  prejudicial.  The 
witness  was  probably  the  vice  principal,  and 
in  control  of  the  deceased  and  the  depart- 
ment in  which  deceased  was  employed.  'Hie 
testimony  was:  "Gschwender's  wages  were 
never  raised,  because  Mr.  Behles  thought  he 
did  not  have  enough  experience  to  Justify 
it"  This  testimony  is  the  statement  of  a 
fact  By  what  means  the  witness  knew  the 
fact  is  not  indicated  or  inquired  Into.  We 
think  the  testimony  is  relevant  and  material. 
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The  'statement  of  facts  discloses,  withont  6b- 
Jectlon,  tbat  the  witness  testified  fully  about 
the  facts  contained  in  the  above  answer. 

The  twentieth  assignment  is  overruled. 

The  twenty-Orst,  twenty-second,  and  twen- 
ty-tiiird  assignments  also  complain  of  the  ad- 
mission, over  objection,  of  testimony  of  tbiB 
witness  Gildersleeve,  for  the  reason  tbat  tbe 
testimony  was  a  conclusion  of  the  witness. 

[12]  The  testimony  is: 

"I  am  satisfied  Gschwendei  did  not  under- 
stand tiie  dangers  connected  with  the  handling 
of  live  wires  and  switches  on  account  of  the 
careless  way  in  which  he  handled  them,  but  he 
seemed  to  understand  the  routine  of  the  work." 

"I  am  satisfied  he  [meaning  Gschwender] 
didn't  know  the  dangers  of  electricity  by  tbe 
oareless  manner  in  which  be  hapdled  machinery 
and  exposed  himself." 

"I  don't  think  he  [meaning  Grschwender]  ap- 
preciated the  danger  of  handling  live  wires  and 
live  switches,  including  the  danger  of  touching 
tbe  exposed  blades  of  a  switch." 

All  of  this  testimony  is  the  statement  of 
facts  known  to  the  witness  and  was  relevant 
All  of  the  above  testimony  was  given  by  the 
witness  at  another  time  without  oMectloa. 

The  twen^-flrst,  twenty-second,  and  twen- 
ty-third assignments  are  overruled. 

(13]  In  the  twenty-fourth,  twenty-flfth, 
twenty-sixth,  twenty-seventh,  »twenty-elghth, 
and  twenty-ninth  assignments  it  Is  argued 
that  the  findings  of  the  Jury  should  have  been 
set  aside  by  the  trial  court  because  of  inflam- 
matory and  Improper  argument  of  appellees' 
counsel.  The  r^narks  were,  in  substance) 
that  appellant  was  a  "heartless  and  soulless 
corporatioD" ;  that  appellee  was  a  "wounded 
dove";  that  appellant  discharged  the  wit- 
ness Gildersleeve  after  be  had  testified  in  the 
fhrst  trial  of  this  salt;  and  that  appellant's 
property  consisted  of  "hundreds  of  acres  of 
land  and  four  or  five  acres  of  buildings."  All 
the  facts  stated  were  testlfled^  to  and  appear 
in  the  evidence,  except  that  appellee  was  a 
dove  and  that  the  corporation  Was  heartless 
and  soulless.  It  is  generally  admitted  as 
common  knowledge  tbat  a  corporation  is  a 
person  without  heart  or  soul.  We  are  un- 
able to  say  that  the  Jury  was  improperly  in- 
fluenced by  either  the  metaphorical  classifi- 
cation of  aiH>cUee  or  the  qualifylDg  adjec- 
tives applied  to  appellant.  The  amount  of 
tbe  verdict,  under  the  facts  of  this  case,  does 
not  indicate  either  passion  or  prejudice. 

We  overrule  the  twenty-fourth,  twenty-fifth, 


twenty-aizth,  twenty-seventh,  twenty-eiglrtb, 
and  twenty-ninth  assigmnentB. 

[14]  The  thirtieth  and  thlrty-fimt  asdgn- 
ments  complain  of  the  InstroctloD  given  by 
the  court  In  connection  witb  ttie  ninth  spedal 
issue,  which  Instructtou  soiMitantially  loform- 
ed  the  Jury  that  the  measure  of  damagp« 
would  be  such  sum  of  money  as.  If  paid  now, 
would  fairly  compensate  plaintiff  for  tlie  pe- 
cuniary loss,  if  any,  sustained  by  her  in  the 
death  of  Gschwender.  Tbe  charge  correctly 
gives  the  naeosore  of  damages.  S.  A.  &  A. 
P.  By.  Oo.  V.  Waller,  27  Tex.  CJlv.  App.  47, 
66  S.  W.  210.  If  dissatisfied,  the  defendant 
should  have  requested  a  correct  special 
diarge  upon  that  point.  Merchants'  &  Plant- 
ers' OU  Ck>.  V.  Bums,  99  Tex.  580,  74  &  W. 
758. 

We  overrule  both  assignments. 

[1{]  Appellants  contend  In  the  tMriy-sw- 
ond  and  thirty-third  assignments  that  tbe 
trial  court  abused  its  discretion  by  its  order 
overruling  a  motion  made  by  appellant  to  fi> 
an  amendment  to  its  amended  motion  for  ne« 
trial.  The  motion  overruled  was  brooght 
to  the  attention  of  the  court  on  tbe  last  daj 
of  the  term  and  after  a  hearing  bad  beguo 
upon  the  amended  motion.  IC  further  ap- 
pears from  the  bill  of  exception  pertaining  to 
tills  proceeding  that  one  of  the  jurors,  up<a 
being  interrogated  as  a  witness,  for  the  pur- 
pose of  proving  an  allegatl(m  in  tbe  amended 
motion  tbat  the  jury  had  discussed,  and  beat 
Influoiced  by  consideration  of,  attorneys'  fees. 
unresponsive  to  any  question  asked,  made 
tlie  statement  that  it  had  been  stated  tiut 
the  deceased  ought  to  have  had  life  insur- 
ance; It  seems  clear  tbat  the  trial  court  di>- 
creetly  exercised  his  power  to  refuse  a  per- 
mit to  file  tibe  amendment  to  tbe  amended 
motion. 

Both  the  thirty-second  and  thirty-third  as- 
signments are  overruled. 

In  tbe  thirty-fifth  and  thirty-rixtb  assipi- 
meots  the  action  of  the  trial  court  in  over- 
ruling the  amended  motion  for  a  new  trial 
Is  assailed  because  appellant  contended  ttk 
testimony  of  the  jurors  proved  tbat  the  jnir 
bad  been  influenced  to  award  tbe  amount  d 
110,000  as  damages  by  a  discussloii  of  attor- 
neys' fees  tbat  appellees  might  have  to  pa}. 

We  overrule  both  these  assignments  tor  tbe 
reason  tbat  the  trial  court,  by  Its  order,  li 
effect  found  as  the  fact  that  the  testimffli; 
was  insufficient  to  sustain  the  dtiarge  of  mi:^ 
conduct.  We  think  the  evidence  sustains  that 
conclu8i(». 

The  Judgment  Is  affirmed. 


Digitized  by  VjOOQIC 


Tex.) 


HATERBEEK£M  t.  CORTEI.E  OOOKCTT 


'^1 


HAVERBEKKBN  v.  CORTBI.I/  COONTT 
«tmL    (Nk6082.) 

(Court  ot  Civil  Appeals  of  Tezu.    Aastlii. 
Not.  13,  1&1&    On  Motion  for  Rehear- 
ing, Jan.  15k  1U9.) 

iNjTjNcrrow    «s»l37(S>— TEim>oiiAirr  Injttwc- 

TION— PROPMBTT. 

Where  a  county  had  opened  a  public  road 
through  plalntifFg  land,  and  plaintiff  had  fenc- 
ed along  the  road,  and  it  had  been  used  by  the 
public  for  several  years,  a  temporary  injunction 
restraining  the  use  of  the  road  prior  to  trial 
of  a  suit  of  trespass  to  try  title  to  the  strip  of 
land  used  for  the  road  was  properly  refused 
in  view  of  the  situation  of  the  parties  and  the 
interest  of  the  public. 

Appeal  from  District  Court,  Coryell  Coun- 
ty ;  J.  H.  Arnold,  Judge. 

Suit  by  Ole  O.  Haverbekkea  against  Cor- 
yell County  and  others.  BYom  an  order  re- 
fusing to  grant  a  temporary  injunction,  plain- 
tift  appeals.    Affirmed. 

S.  C.  PadeUord,  of  Cleburne,  for  appellant. 
S.  P.  Sadler,  of  Austin,  and  H.  E.  Bell,  of 
Gates viUe,  for  appellees. 

JENKINS,  J.  Appellant  Instituted  suit  In 
the  district  court  of  Coryell  county,  in  tres- 
pass to  try  title  to  a  strip  of  land  40  feet 
wide,  rumdng  through:  a  tract  of  about  940 
acres,  alleged  to  be  owned  by  him. 

The  gist  of  appellant's  complaint  Is  that 
Coryell  county  and  Bosque  county  undertook 
to  lay  out  a  public  road  across  his  said  tract 
of  land,  a  portion  of  which  lies  in  Coryell 
and  a  portion  in  Bosque  county;  that  such 
proceedings  were  null  and  void,  notwithstand- 
ing which  said  counties,  claiming  said  strip 
to  be  a  public  road,  forcibly  entered  upon  the 
same  and  are  using  it  for  that  purpose;  that 
appellant,  In  order  to  protect  his  farm  and 
pasture  lands  from  depredation,  has  been 
;-ompelled  to  build  a  fence  on  each  side  'of 
iaid  strip  for  the  entire  length  thereof. 

The  pretended  condemnation  proceedings 
ire  alleged  to  have  begun  in  1914,  and  it  ap- 
jears  from  plainUfTs  petition  that  the  strip 
»f  land  now  is,  and  for  some  years  has  been, 
ised  as  a  public  road,  and  that  appellant  has 
protected  his  land  from  depredation  of  stock 
»y  building  the  fences  above  referred  to. 

The  district  court  of  Coryell  county  will 
neet  in  January,  and  it  does  not  appear  that 
ppellant  in  the  meantime  will  suffer  any 
r>Jury  beyond  that  which  he  is  now  suffering 
n-d  has  suffered  for  several  years.  We  pre- 
uine  that  it  was  for  this  reason  that  the  dis- 
pl<:t  judge  refused  to  grant  the  temporary 
1 J  unction  prayed  for.  In  fact,  we  do  not 
s^  what  benefit  will  accrue  to  appellant 
roin   granting  blm  a  temporary  Injunction. 


It  is  not  Coryell  or  Bosque  county  that  Is 
nslng  his  land,  but  the  pubtla  Wtxat  appel- 
lant is  seeking  by  his  suit  Of  trespass  to  try 
title  is  to  have  the  alleged  condemnation  pro- 
ceedings declared  void.  In  which  event  he 
can  close  the  road  across  his  land.  That  is 
the  issue  which  he  is  seeking  to  have  this 
court  try  in  this  Injunction  proceedings.  It 
will  be  time  enough  for  us  to  pass  on  this  is- 
sue when  it  is  brought  here  on  appeal  from 
a  judgment  of  the  district  court. 

Believing,  as  we  do,  that  the  district  judge 
did  not  abuse  his  discretion  in  refusing  tlie 
temporary  inJuncUoa  prayed  for,  and  that 
appellant  has  suffered  no  substaattal  Injury 
by  such  refusal,  the  action  of  the  district 
judge  In  refusing  such  temporary  injunction 
is  sustained. 

Affirmed.* 

On  Motion  for  Rehearing.  ' 

In  our  opinion  herein  we  did  liot  meaii  to 
say,  as  is  suggested  by  appellant  in  his  nio-« 
tlon  for  rehearing,  that  he  should  be  denied 
relief  because  his  injuries  are  of  long  stand- 
ing, nor  that  he  Is  not  entitled  to  an  injunc- 
tion against  the  county  because  it  Is  the  pub- 
lic, and  not  the  county  in  its  corporate .  ca- 
pacity, which  is  trespassing  on  his  land. 

If  trespass  is  being  committed  by  the  use 
of  his  land  as  a  public  road,  his  proper  rem- 
edy is  aiat  which  he  seeks  herein,  viz.,  by 
suit  against  the  county  to  have  the  orders 
opening  a  road  through  his  land  declared 
void. 

What  we  meant  to  say,  and  what  we  do 
say,  is  that,  as  appellant's  petition  shows 
that  the  land  in  controversy  has  long  been 
used  as  a  public  road,  it  does  not  appear  that 
any  serious  and  irreparable  injury  will  be 
done  him  by  its  continuous  use  as  such  road 
until  the  case  can  be  tried  in  the  district 
court,,  at  which  time,  if  the  evidence  estab- 
lishes the  truth  of  his  allegations,  It  mast 
be  presumed  the  district  court  will  grant  him 
adequate  relief.  Should  it  fail  to  do  so,  he 
has  the  right  of  appeal,  and' we  would  then 
be  able  to  pass  on  the  case  on  its  merits.  Al- 
so we  meant  to  say,  and  do  say,  that  as  it 
appears  that  the  land  in  controversy  is,  and 
for  a  long  time  has  been,  used  as  a  public 
road,  the  public  interest  ought  to  be  consid- 
ered, and  the  road  ought  not  to  be  closed 
until  the  case  is  tried  on  its  merits,  and  ap- 
pellant has  shown  himself  entitled  to  such 
relief,  unless  there  was  an  emergency  for 
such  action. 

If  the  appellees  should  by  dilatory  tactics 
deny  appellant  a  trial  upon  the  merits  at  the 
January  term  of  the  district  court,  we  will, 
upon  application  showing  such  facts,  grnn); 
appellant  leave  to  file  a  second  motion  for  a 
rehearing  herein. 

Motion  overruled. 
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WBSTBBN  UNION  TBLBOBAPH  GO.  v. 
DSSAYEB.     (No.  2010.) 

(Oourt  of  Civil  Appeals  of  Texas.    Texarkana. 

Not.  7,  1918.    Eehearing  Denied 

Dec  6,  IMS.) 

TeUSOKAPHB  and  TBUtPHONEfl  4=968(1)— Dk- 

I.AY  IN  TBANBiaaBiON  Or  MoNXT— Mkntai. 

SversJan  a— Causx. 
Plaintiff  could  not  recover  from  telegraph 
company  for  mental  anguish  suffered  by  his 
wife,  where,  on  learning  that  his  wife,  away 
from  home,  among  strangers,  desired  to  bring 
on  her  mother's  body,  he  wired  her  funds,  which 
she  received  in  time  to  take  train  she  had  in- 
tended, though  there  was  delay  causing  her 
apprehension;  such  anguish  resulting  from  ap- 
prehension of  a  situation  which  did  not  occur. 

Appeal  from  Red  Blver  Cknmty  Oourt;  B. 
3.  Williams,  Judges 

Action  by  0.  EX  Deaver  against  the  West- 
em  Union  Telegraph  Oompany.  Judgment 
for  plaintiff,  and  defendant  appeals.  Re- 
versed, and  cause  remanded. 

Oha&  S.  Todd,  of  Texarkana,  for  appellant 
Mahaffey,  Keeney  &  Dalby,  at  Texarkana, 
for  appellee. 

HiODOBiS,  J.  The  a]K>ellee  sued  the  appel- 
lant in  the  county  court  of  Red  River  county 
for  $1,000  as  damages  for  mental*  anguish 
suffered  by  his  wife  on  account  of  a  delay  in 
the  transmission  and  payment  of  a  telegraph 
money  order  for  |1G0  sent  by  him  from 
ClarksTlUe,  Tex.,  to  his  wife  at  Eddy,  Tex. 
Appellant  answered  by  a  general  demurrer, 
a  general  denial,  and  a  si)ecial  plea  setting 
up  the  terms  and  conditions  of  a  written  con- 
tract for  the  transmission  of  the  money  or- 
der. To  this  the  appellee  replied  by  a  sup- 
plemental petition  demurring  to  the  answer 
and  alleging  other  facts  not  necessary  to  be 
here  considered.  The  appellant's  demurrer 
was  overruled,  and  in  a  trial  before  a  Jury 
Judgment  was  rendered  in  favor  of  the  ap- 
pellee for  the  sum  of  $300.  After  the  rendi- 
tion of  the  Judgment  appellant  requested  the 
court  to  file  his  findings  of  fact  and  con- 
clusions of  law.  A  motion  to  that  effect  was 
made  and  granted.  Hie  case,  however,  is 
before  as  without  either  a  statement  of  facts 
or  the  condustcms  of  fact  and  law  requested. 

It  Is  instated  by  the  appellant  that  its  gen- 
eral donnrrer  to  the  plaintlfTs  original  pe- 
tition should  have  been  sustained.  The  fol- 
lowing excerpt  frtnn  Its  brief  contains  the 
substance  of  the  material  portions  of  the 
petition: 

"(1)  On  the  12th  day  of  July,  1916,  plaintiff's 
mother-in-law  suddenly  sickened  and  died  near 
Eddy,  Tex.,  several  hundred  miles  from  Clarks- 
ville,  Tex.,  where  plaintiff  and  bis  wife  resided. 
Plaintiff's  wife   reached  her  mother's  bedside 


shortly  before  her  death,  and  upon  her  death 
the  plBintifrs  wife  desired  to  immediately  re- 
turn to  Clarksville  and  brine  the  remains  witli 
her  for  burial.  She  was  practically  among 
strangers,  was  unacquainted  in  the  town  of 
Eddy,  the  nearest  raHroad  station,  and  bsd 
with  her  only  a  small  sum  of  money,  insufficient 
to  defray  the  expense  necessary  to  return  home 
with  the  body  of  her  mother*  She  therefore, 
soon  after  the  death,  early  on  July  18th,  called 
her  husband  at  Clarksville  over  the  long-dis- 
tance telephone  and  requested  him  to  send  her 
money,  which  he  assured  her  he  would  do  by 
telegraph  to.  her  at  Eddy.  At  about  9  a.  m, 
that  morning,  the  13th,  the  plaintiff  went  to  de- 
fendant's telegraph  office  in  (Clarksville,  and 
informed*  defendant's  agent  in  charge  of  his  de- 
sire to  immediately  transmit  to  his  wife  by 
telegraph  $150  to  Eddy,  Tex.,  and  of  hia  desire 
to  have  the  money  paid  to  his  wife  immediate- 
ly, and  informed  such  agent  of  the  death  of 
his  wife's  mother,  of  his  wife's  conBeqaent  dis- 
tress, of  the  present  and  pressing  need  of  his 
wife  for  money,  of  the  purposes  for  whidi  it 
was  necessary  for  her  to  immediately  have  socfa 
money,  and,  on  being  assured  by  the  agent 
that  he  could  transmit  it  in  a  few  minutes, 
the  plaintiff  paid  to  and  deposited  with  said 
agent  the  sum  of  $160  in  money  to  be  imme- 
diately transmitted  and  paid,  without  identifi- 
cation, to  his  wife  at  Eddy,  and  paid  the  charf- 
es  demanded,  and  also  paid  for  and  sent  a  tele- 
gram to  his  wife  at  Eddy  informing  her  of  his 
action,  which  message  he  ordered  'repeated' 
and  paid  the  extra  charge  therefor. 

"The  petition  then  charges  gross  negligence 
of  defendant  in  delaying  a  long  and  nnreasoB- 
aMe  time'  the  transmission  of  said  money  and 
its  payment  to  his  wife,  causing  her  'to  snffer 
great  m«ital  anguish  to  her  damage,"  etc. 

"(3)  That  the  telegram  he  sent  to  his  wife 
was  promptly  transmitted,  and  she  received  the 
same  about  0:30  a.  m.  of  July  13th.  and  was  as- 
sured thereby  that  on  reaching  Eddy  the  de- 
fendant would  pay  her  the  $160.  She  ascer- 
tained that  she  could  leave  S3ddy  with  the  body 
about  4  o'dodc  p.  m.  Her  motiier  died  in  the 
country  about  eight  miles  from  Eddy,  and  on 
said  13tb  of  July,  1916,  at  about  noon,  plain- 
tiff's wife,  with  the  remains  of  her  mother,  left 
the  point  in  the  country  where  her  mother  died 
and  went  to  Eddy,  reaching  there  about  2 
o'clock  p.  m.,  about  two  hours  before  the  ar- 
rivid  of  the  train  on  which  she  expected  to 
leave.  She  was  a  stranger  in  Eddy  and  had 
no  one  on  whom  she  could  rely  for,  or  from 
whom  she  could  obtain,  fhiwwrfail  assistance,  and 
on  reaching  Eddy  she  bad  only  a  small  buib 
of  money,  an  amount  insufficient  to  pay  some 
small  bills  necessary  to  be  immediately  paid  ao^ 
to  pay  her  own  railroad  fare  and  the  expense 
of  transporting  her  mother's  remains  to  Clarks- 
ville. That  on  reaching  Eddy,  at  about  3 
o'dodc,  she  called  on  defendant's  agent  at  Eddy 
for  the  money,  and  was  'gruffly  and  unfeefioKlT' 
informed  by  him  that  he  had  no  money  for  her. 
on  account  of  which  she  was  terribly  'shocked, 
grieved,  perplexed,  abashed,  and  humiliated.' 
and  was  caused  to  suffer  intense  anxiety  and 
mental  distress;  that  she  repeatedly  and  fur 
nearly  two  hours,  and  until  nearly  time  for  th' 
train  to  arrive,  continued  to  suffer  sndi  anxictv 
and  mental  distress  up  until  about  4  o'doei 


CsaS>or  otker  eases  sas  i 


)  toplo  and  KBIT-NUUBBB  is  aU  Kay-Nwaband  DlstsU  and  Iad« 
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p.  m.,  and  antQ  Just  a  tetr  ainntes  before  tbe 
arrival  of  the  train  defendant's  agent  insisted 
there  was  no  mpoey  for  her  and  refnsed  to  pay 
her  any  ntoney.  Finally,  with  the  small  sum 
of  money  she  had  remaining  she  purchased 
transportation  for  herself  and  her  mother's 
remains  to  Bells,  Tex.,  where  she  expected  to 
meet  tiie  plaintiff,  and  after  doing  so  had  in 
Iter  possession  only  a  few  eents.  Just  a  few 
minutes,  however,  before  the  arriral  of  said 
train  the  defendant's  agent  said  to  her,  'Bere 
is  a  message  from  yonr  husband  now,'  and 
handed  her  a  paper  and  tcM  her  to  go  to  the 
bank,  which-  she  did,  and  tbe  bank  paid  her 
$150  and  she  hurried  back  and  took  the  train." 

According  to  the  above  averments,  tbe  con- 
tract of  the  telegraph  company  was  not  to 
transmit  and  deliver  a  message  to  Mrs.  Dea- 
ver,  but  to  pay  over  to  her  $150.  While  the 
company  does  not  In  such  cases  send  .  the 
money  deposited,  It  receives  at  one  agency 
and  pays  out  at  another.  The  transaction, 
however,  is  so  analogous  to  an  undertaking 
to  transmit  and  deliver  money  that  the  lia- 
bility of  the  tdegrapb  company  will  be 
governed  by  practicaUy  the  same  mles  of 
law.  Tbe  message  contemplated  In  this  In- 
stance was  merely  one  of  Instruction  to  the 
disbursing  agent  at  Eddy.  The  sending  of 
the  message  was  Important  only  as  a  means 
of  securing  a  delivery  of  the  money  when 
demanded  by  Mrs.  Deaver.  The  appellant 
bonnd  Itself  to  pay  over  to  Mrs.  Deaver  an 
amount  of  money  equal  to  that  deposited  at 
ClarkBvllle  by  her  husband,  and  In  time  to 
enatde  her  to  use  It  In  defraying  her  exjiens- 
es  home  on  the  following  day.  While  tbe  pe- 
tition alleges  a  delay  In  performing  diat  ob- 
ligation, it  admits  that  this  was  done.  If 
the  appellee  Is  entitled  to  any  damages.  It 
Ls  because  the  money  was  not  sooner  deliv- 
ered. The  only  Injury  claimed  as  the  result 
or  the  delay  Is  mental  anguish  suffered  by 
Mrs.  Deaver  at  the  prosx>ect  of  being  left  In 
an  embarrassing  situation.  The  object  of 
the  appellant  was  to  supply  her  with  funds, 
and  not  to  quiet  her  mental  anxiety.  It 
thus  aitpears  that  the  anguish  she  suffered 
was  really  unnecessary  and  resulted  from 
nervoTiR  and  disquieting  apprehensions  of  a 
situation  that  did  not  occur. 

The  appellee  refers  to  a  number  of  cases 
where  our  courts  have  permitted  a  recovery 
for  mental  anguish  resulting  from  the  failure 
of  telegraph  companies  to  promptly  transmit 
and  deliver  money  order  message.  We  have 
examined  all  of  those  cases,  and  And  that  In 
every  Instance  the  purpose  for  which  the 
money  was  sent  was  defeated  in  whole  or  In 
part  by  the  delay  or  nondelivery  of  the  mes- 
ssge.  It  appears  from  the  averments  of  this 
petition  that  Mrs.  Deaver  arrived  at  Kddy 
at  about  2  o'clock  p.  m.,  and  expected  to 
leave  at  4  p.  m. ;  so  that  not  more  than  two 
hours  elapsed  between  the  time  she  first 
called  for  the  money  and  its  delivery.    It  Is 


for  the  laental  annoyance  she  suffered  daring 
that  two  hours  that  she  recovered,  a  Judg- 
ment We  are  of  the  opinion  that  the  facts 
alleged  are  not  sufficient,  and  that  the  gener- 
al demurrer  of  the  appellant  should  have 
been  sustained.  As  stated.  It  also  appears 
that  the  court  failed,  without  any  sijfllclent 
reason  appearing  in  the  record,  to'  file  his 
findings  of  fact  and  conclusions  of  law  as 
requested  by  the  appellant.  We  think  for 
that  reason,  if  fbr  no  other,  the  Judgment 
should  be  reversed,  and  the  cause  remanded; 
and  It  Is  accordingly  so  ordered. 


WEEE:S  et  aL  v.  FIRST  STATE  fiANS  OF 
DE  KALB.    (No.  2030.) 

(Court  of  CivU  Appeals  of  Twas.    Texarkana. 
Dee.  12;  1»1&) 

t.  Chattei,  Mobtoages  ig=  177(3)— Action  roa 

CONVEBSION— BUBDEN     Or    PBOOI^WaIVEB. 

In  mortgagee's  action  against  purchaser  of 
mortgaged  property  for  conversion,  defended  on 
ground  that  mortgagee  had  waived  lien,  where 
mortgagee  proved  existence  of  lien,  its  regis- 
tration, and  conversion  of  the  property,  the  bar- 
den  of  proving  the  waiver  of  the  lien  was  upon 
purchaser. 

2.  CHAriBL  Mobtoages  «=s>136  —  Waivke  of 

LiSN. 

The  fact  that  mortgagee  expected  mortga- 
gor to  sell  mortgaged  property  and  thus  secure 
money  with  which  to  pay  debt,  and  that  mort- 
gagee knew  that  mortgagor  was  selling  proper- 
ty, is  not  in  Itself  sufficient  to  support  finding 
that  mortgagee  waived  llexu 

3.  BSTOPPM,  «=>52— "Waivbb." 

A  "Vaiver"  is  the  Intentional  relinquish- 
ment of  a  valuable  right,  and  is  the  result  of 
an  agreement  between  two  or  more  parties  snf- 
ficient  to  constitute  an  estoppel. 

[E!d.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Waiver.] 

4.  Chattkl  Mobtoaoks   «=s>218  —  Sau;  or 
Pbofebtt— Rights  or  Mobtoaoob. 

Mortgagor  has  the  right  to  sell  the  incum- 
bered property,  subject  to  the  incnmbrance. 

5.  CHArrtBi.  MoBTaAOEB  $s»225(l)  —  Sale  of 
Fbofebtt-hBjohtb  of  Pubghaskb. 

Purchaser  of  property,  subject  to  chattel 
mortgage,  who  buys  property  with  either  actual 
or  constructive  notice  of  mortgage,  pays  pur- 
chase price  to  the  mortgagor  at  his  peril. 

0.  Chatteii  Mobtoaoes  «s»150(1)~Gon8TBik;- 
xiVE  Notice, 

Mortgagee,  having  filed  mortgage,  has  the 
right  to  assume  that  purchaser  of  mortgaged 
pTofk^rty  purchased  goods  with  full  knowledge 
that  property  was  incumbered. 

Appeal  from  Bowie  County  Court;   J,  B. 
Lytal,  Judge. 


«s»For  other  cases  see  same  topic  and  KET-NUUBER  in  all  Key-Numbered  Digests  and  Inder«i 
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Action  "by  the  First  State  Bank  of  De 
Kalb  against  A.  R.  Weeks  and  otbers. 
Judgment  for  plaintiff,  and  defendants  ait- 
peal.     Affirmed. 

King  &  Estes,  of  Texarkana,  for  appel- 
lants. 

C.  A.  Wheeler,  of  Texarkana,  for  appel- 
lee. 

HODGES,  J.  At  a  former  bearing,  the 
Judgment  in  this  case  was  affirmed  without 
a  written  opinion.  In  response  to  an  ur- 
gent motion  for  a  rehearing,  filed  by  the 
National  Lumber  &  Creosoting  Company, 
the  appellant,  we  have  concluded  to  give 
the  grounds  upon  which  the  affirmance  was 
based.  Briefly  stated,  the  facts  were,  In 
substance,  as  follows:  In  June,  1915,  A.  B. 
Weeks  became  Indebted  to  the  appellee,  the 
First  State  Bank  of  De  Kalb,  Tex.,  and  se- 
cured that  Indebtedness  bF  executing  a 
chattel  mortgage  on  900  cross-ties  located 
on  the  Cotton  Belt  Railway  right  of  way  at 
Darden,  Tex.,  1,100  ties  in  the  woods  lo- 
cated in  section  4,  block  2,  in  Bowie  coun- 
ty, and  all  the  ties  to  be  made  by  Weeks  or 
under  his  direction  on  the  land  referred  to. 
That  mortgage  was  duly  filed  for  registra- 
tion as  required  by  law.  Thereafter  the  ap- 
pellant bought  the  ties  covered  by  the 
mortgage,  and  paid  all  of  the  purchase  mon- 
ey over  to  Weeks,  except  a  small  balance 
for  wliich  Weeks  gave  an  order  to  the  ap- 
pellee and  which  was  credited  on  his  in- 
debtedness. At  the  time  the  appellant  pur- 
chased the  ties,  it  had  only  constructive 
notice  of  the  existence  of  the  mortgage. 
This  suit  was  filed  by  the  appellee  against 
the  appellant  for  conversion  of  ties  equal 
in  value  to  the  amount  of  the  debt  claimed. 
The  appeal  is  from  a  Judgment  In  favor  of 
tlie  appellee  ttased  upon  an  instructed  ver- 
dict. There  appears  to  be  no  controversy 
as  to  the  amount  of  the  Judgment  being 
correct  if  the  appellee  was  entitled  to  any 
recovery  for  conversion  of  the  ties. 

[1]  The  principal  defense  relied  on  in  the 
trial  court,  and  insisted  on  in  this  appeal, 
is  a  waiver  of  the  mortgage  lien  by  the 
appellee.  It  is  contended  that,  if  the  evi- 
dence did  not  conclusively  establish  that  de- 
fense. It  at  least  made  an  issue  of  fact 
which  should  Iiave  been  submitted  to  the 
jury.  The  existence  of  the  lien  and  its  reg- 
istration and  the  conversion  of  the  property 
having  been  established,  the  appellant  had 
the  burden  of  proving  that  the  lien  had 
been  waived.  For  proof  of  that  fact,  it  re- 
lies upon  testimony  which  Is,  in  substance, 
ns  follows:  C.  C.  Cramp,  cashier  of  the 
appellee  bank,  was  the  agent  who  conducted 
the  dealings  with  Weeks.  Crump  testified 
that  he  never  con-sented  for  the  ties  to  be 
sold;  that  nothing  had  ever  been  said  be- 
tween him  and  any'  of  the  parties  upon 
that  subject:  that  he  knew  that  Weeks  was 
engaged  in  the  business  of  selling  ties,  and 


witness  expected  talm  to  sen  these  ties.  Be 
also  admitted  that  he  knew  that  Weeks  was 
selling  the  ties  to  the  appellant  Appellant 
offered  in  evidence  a  letter  written  by 
Cramp  In  August,  1016,  the  material  por- 
tions of  wUch  are  as  follows: 

"Referring  t»  oar  oonversation  over  the 
phone  Saturday  in  regard  to  Mr.  Weeks'  ties. 
I  wish  to  say  in  addition  to  the  mortgage  claim 
we  have  against  Mr.  Weeks  tliat  we  are  paying 
for  the  hauling  of  the  ties  as  the  lutnlers  come 
in.  We  have  no  instructions  from  Mr.  Weeks 
to  do  this,  but  told  several  haulers  that  we 
would  see  that  they  got  their  m<Hiey  for  banl- 
ing.  I  would  suggest  that  you  deduct  your 
advance  to  him  and  send  ns  a  check  for  the 
balance,  if  satisfactory  to  yon,  as  I  do  not 
know  what  the  amount  of  the  lianlinK  will  be 
in  addition  to  our  mortgage  claim  of  $31S.OO." 

Another  letter  was  written  the  following 
month,  which  was  as  follows: 

"Agreeable  to  our  conversation  over  the  tel- 
ephone ,  this  morning,  I  herewith  hand  jou  a 
jstatement  against  Sir.  Weeks  for  money  ad- 
vanced for  making  and  hauling  ties  as  follows: 
(Then  aggregating  several  hundred  dollars.) 
Kindly  let  me  hear  if  the  balance  due  him  will 
justify  this  claim;  if  so,  I  will  try  to  get  at 
order  from  him  to  you  to  pay  the  amount  to  as." 

[2-1]  The  utmost  that  can  be  said  in  ai.<- 
pellant's  favor  regarding  this  and  other  tes- 
timony upon  which  it  relies  Is  that  it  shows 
that  Crump  expected,  wlien  the  mortgage 
was  taken,  that  the  appellant  would  pnr- 
chase  the  ties  from  We^s;  that  he  sutj- 
sequently  ascertained  that  Weeks  was  .-<•> 
disposing  of  them,  and  made  no  objection. 
Assuming  that  Crump  as  the  cashier  of  the 
appellee  liank  had  authority  to  gratnltou^s- 
ly  consent  that  the  mortgagor  might  di::- 
pose  of  the  mortgaged  property  free  from 
the  l>ank'8  lien,  we  do  not  agree  to  the  con- 
clusion that  the  evidence  shows  that  this 
was  done.  The  fact  that  Crump  expecteii 
Weeks  to  sell  the  ties  and  thus  secure  the 
money  with  which  to  pay  the  debt,  and  that 
he  knew  that  Weeks  was  selling  them,  is 
not  alone  sufficient  to  support  a  finding  that 
he  waived  the  Ilea  A  "waiver"  is  the  in- 
tentional relinquishment  of  a  valuable  right, 
and  is  the  result  of  an  agreement  between 
two  or  more  parties,  or  of  conduct  on  the 
part  of  the  Uenholder  sufficient  to  constitute 
an  estoppel.  Adams  v.  Paton  &  Co..  173  S. 
W.  546;  40  Cyc.  252.  It  la  not  contended 
that  the  appellant  was  infiuenced  to  pur- 
chase the  ties  by  anytliing  that  Crump  did 
or  said.  The  record  indicates  that  the  a|>- 
pellee  bank  was  located  in  De  Kalb.  an>l 
that  the  place  of  business  of  the  appellant 
was  some  miles  distant.  The  evidence  al^ 
fails  to  show  that  the  appellant  had  any 
actual  knowledge  of  any  of  the  transactions 
between  Crump  and  Weeks  prior  to  its  pur- 
chase of  the  ties.  One  of  its  witnesses  tes- 
tified that,  Just  before  the  letters  referr»sl 
to  were  received,  came  the  first  intimatiou 
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they  bad  tbat  the  bank  had  a  mortgage  tip- 
OQ  the  ties,  and  that  they  bought  no  more 
ties  and  paid  Weeks  no  more  money  after 
that  time.  The  failure  of  the  mort«;agee 
to  object  to  a  sale  .of  the  mortgaged  prop- 
erty may,  under  certain  conditions,  consti- 
tute an  estoppel  to  thereafter  assert  a  lien; 
but  it  is  not  alone  to  he  taken  as  sufficient 
evidence  to  establish  an  agreement  to  waive 
the  lien.  Sanger,  v.  Magee,  29  Te«.  Civ. 
App.  397,  69  S.  W.  234.  A  mortgagor  has 
the  right  to  sell  the  Incumbered  property 
subject  to  the  Incumbrance;  and,  when  the 
purchaser  takes  it  with  either  actual  or 
constructive  notice  of  the  incumbrance,  he 
pays  the  purchase  price  to  the  mortgagor  at 
his  peril.  The  appellee,  having  filed  Its 
mortgage  in  the  office  of  the  county  clerk 
of  Bowie  county,  had  a  right  to  assume  that 
the  appellant  in  dealing  with  Weeks  did  so 
with  full  knowledge  that  the  property  was 
Incumbered.  The  failure  of  the  appellant 
to  protect  Itself  by  seeing  that  the  money 
was  appUed  on  the  debt  was  its  own  mis- 
fortune and  one  for  which  the  appellee  was 
iu   no  way   responsible. 

We  adhere  to  the  original  conclusion  af- 
firming this  Judgment,  and  the  motioa  for 
a  rehearing  is  overruled. 


GILLESPIE!  V.  WILLIAMS.     (No.  IMO.) 

<Court  of  Civil  Appeals  of  Texas.    Texarkana. 

June  28,  1918.    Rehearing  Denied 

Nov.  14,  1918.) 

Appkai.  and  EaaoB  <s9209(l)  —  Faii.0bb  xo 

Objbdt  IK  Lower  G<fcitT  —  Gbounds  roB 

SanuissiON  oir  Ibsub. 

The   sufficiency  of  evidence   to  support  a 

finding  will  not  be  considered  on  appeal,  where 

the  submission  of  the  issue  was  not  objected 

to  in  lower  court  on  the  ground  of  insufficiency 

of  evidence. 

Appeal  from  District  Coart,  Kaufman 
Ck>unt7;  F.  L.  Hawkins,  Judge. 

Action  by  George  Williams  against  Joe  R. 
GlUespie.  Judgment  for  plaintiff,  and  de- 
fendant  appeals.     Affirmed. 

December  28,  1912,  appellee  and  appellant 
entered  into  a  contract  whereby  the  former. 
In  consideration  of  $8,200  to  be  paid  to  him, 
undertook  to  furnish  the  material  and  build 
and  complete  a  dwelling  house  for  the  lat' 
ter. 

By  this  suit  appellee  sought  to  recover 
of  appellant  $648.95,  which  he  claimed  as  a 
balance  unpaid  of  the  $8,200,  and  $404.08, 
wblcb  he  claimed  was  due  him  for  material 
f nmlcibad  and  work  done  at  appellant's  re- 
quest, not  covered  by  the  contract  between 
them. 


In  hl8  pleadings  appelant  admitted  he 
had  not  paid  to  appellee  $428.08  of -the.  $8,o 
200;  denied  that  appellee  at  his  reciuest  had 
fumtebed  material  and  did  work  he  was 
not  bound  by  the  contract  to  do;  asserted 
that,  if  appdlee  Cumlslied  such  material  and 
did  such  work,  be  neverUwless  was  not  en- 
titled to  recover  tburefor,  because  of  a  pro- 
vision in  the  contract  set  out  I)elowr  charg- 
ed that  appellee,  in  various  partlcolars  speci- 
fied, bad  failed  to  comply  with  his  uodet- 
taking,  whereby  he  (appellant)  was  damaged 
in  sums  aggregating  $2,T6&:7D;  aJ»l  prayed 
for  a  reoovery  against  appellee  of  $2346.07 
—the  dlffeience.beftween  the  $428(68  of  the 
$84200  which  he  admitted  he  had  net  paldt 
and  the  $2,769J0  wMch  lie  claimed  a*  the 
damages  he  was  entitled  to  reoovmr  of  ap> 
Delias. 

Appellant's  daim  to  $686  of  the  $2,769.?0 
damages  he  soo^tt  to  recoi^r  was  baaed  oa> 
a  stipulatibn  in  the  contract  as'  follows : 

"Work  to  begin  on  said  building  at  as  early 
a  day  as  practicable  and  to  be  completed  end 
ready  for  occupancy  by  the  1st  day  'of  next 
May,  and  for  each  and  every  day  after  the  1st 
day  of  May  that  the  building  sbaU  remain  un- 
completed tfas  said  Wiliiams  shall  foi:leit  to  the 
said  Gillespie  the  sum  of  $5,  to  be  deducted 
froni  the  contract  price  hereinafter  stated." 

It  appeared  from  the  testimony  that  the 
building  was  not  completed  and  ready  for 
occupancy,  before  September  6,  1913.  AtK 
pellee  contended  that  appellant  waived  tbe 
right  he  had  to  demand  a  compliance  with' 
the  stipulation  set  out  above,  and  *as  estox)- 
ped  from  asserting  against  him  a  liability 
on  account  of  the  delay  In  the  completion 
of  the  building. 

Tbe  provision  In  the  contract  referred  to 
above  as  relied  upon  by  appellant  as  a  bar 
t9  a  recovery  by  appeilee  of  anything  for 
material  he  might  have  furnished  and  work 
he  might  have  done  at  appellant's  request 
not  covered  by  the  contract  was  as  follows : 

"Any  change  in  the  plans  and  specificatioBB 
hereafter  agreed  on  by  tbe  parties  hereto  that 
contemplate  an  increase  or  reduction  of  the 
price  to  be  paid  for  gaid  house  must  be  reduced 
to  writing  and  signed  by  both  the  parties  and 
such  reduction  specified." 

On  special  issues  submitted  to  them  the 
Jury  found:  (1)  That  appellant  had  not 
paid  $488.20  of  the  $8,200  he  agreed  to  pay 
appellee  for  building  the  house.  (2)  That 
by  agreement  with  appellant  appellee  fur- 
nished material  and  did  work,  specifying 
same,  not  covered  by  the  contract,  of  the 
value  of  $346.10.  (3)  Tbat  by  agreement  a 
change  was  made  in  walls  of  the  building, 
whereby  the  cost  thereof  was  reduced  $52.- 
80  below  the  amount  same  would  have  cost, 
bad  the  change  not  been  made.  (4)  That 
appellant  AedlaxeA,  when  the  agreements 
covering  the  changes  In  the  contract  were 
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made^  tbat  it  waa  unnecessary  to  reduce  ttie 
same  to  writing.  (5)  That  appellant  "ex- 
preasly  agreed  tliat  he  would  waive  the 
(danse  of  the  contraet  which  prorlded  for  a 
forfeiture  of  ^  per  day  for  each  day  the 
house  was  not  completed  after  May  1,  1913. 
(9  That  the  reasonable  rental  value  of  the 
house  from  May  1  to  September  6,  1913,  waa 
$2S  per  month. 

On  the  ground  that  it  condufliTely  appear- 
ed that  appellee  had  failed  to  perform  liis 
contract  in  certain  particolara  specified  by 
appellant  to  the  damage  of  the  latter  in 
Sie  sum  of  $6S,  the  court  found  in  appel- 
lant's favor  for  that  amount,  and,  overruling 
a  motion  by  appellant  to  make  other  flnd- 
tngs  in  his  favor  and  on  such  flndingB,'when 
made,  and  Qiose  made  by  the  Jury,  to  reader 
Judgment  in  his  favor,  rendered  judgment 
for  appellee  against  appellant  for  the  sum 
of  $718.60  and  interesit  thereon  from  Sep- 
tember 6,  1813,  amounting  together,  to  the 
■urn  of  $854.32. 

It  appears  that  the  1718.60  adjudged  to 
appellee  was  the  difference  between  the  ag- 
gregate (to  wit,  $834.80)  of  findings  Iqr  the 
Jury  in  Ids  favor  as  follows:  Balance  of 
the  $8,200  unpaid,  $48a20;  dliferenoe  in 
price  of  certain  material  bought  of  Fldl- 
lips.  Instead  of  Bacon,  which  appellant  agreed 
to  pay,  $86.20;  dilTerence  in  cost,  mantels 
used,  placed  in  building,  and  those  appellee 
agreed  to  place  therein  $74.80;  cost  of  change 
made  in  back  porch,  $130;  cost  of  cblna 
closet,  $66 — and  the  aggregate  (to  wit,  $115.- 
80)  of  the  finding  by  the  Jury  of  $52.80  in 
appellant's  favor  on  account  of  decreased 
cost  of  walls  and  the  findings  by  the  court 
in  bis  favor,  amounting  to  $63. 

Lee  R.  Strond,  and  Cosnahan  &  Ashworth, 
all  of  Kaufman,  for  appellant 

Euffmaster  &  Huffmaster  and  Terry  A 
Brown,  all  of  Kaufman,  for  ai^ellee. 

WILLSON,  C.  3.  (after  stating  the  facta 
aa  above).  Appellant  insists  that  the  find- 
ing that  he  had  waived  a  right  be  other- 
wise would  have  had  (179  S.  W.  1101)  to 
recover  of  appellee  as  liquidated  damages 
$5  a  day  for  each  day  the  building  remain- 
ed incomplete  after  May  1,  1913,  was  not 
svpported  by  testimony.  As  appellant  did 
not  object  to  the  submission  of  the  issue  on 
the  ground  q>eclfled,  he  is  not,  under  the 
authorities  now  to  be  cited,  entitled  to  urge 
the  contention  he  makes  in  this  court  Rle- 
del  V.  Wenzel,  186  S.  W,  386;  Traction  Co. 
V.  Rogan,  199  S.  W.  1136;  MUling  Co.  v. 
Glasgow,  194  S.  W.  686;  Ross  v.  Moore,  191 
S.  W.  853;  Bank  v.  Smith,  183  S.  W.  862; 
Insurance  Ck>.  v.  Burwick,  193  S.  W.  167; 
Railway  Co.  v.  Weems,  181  S.  W.  1103.  In 
the  Wenzel  Case  the  court  said: 

"By  failing  to  object  to  the  sabmiadoD  of  the 
iaane  as  to  waiver,  appellant  agreed  tbat  the- 


facts  raised  the  iaane.    He  cannot  be  heard  now 
to  Bay  that  there  waa  no  evidence  of  waiver." 

The  contention  made,  tluit  the  finding 
tliat  the  additional  cost  to  appellee  of  plais 
ing  in  the  building  other  mantels  than  those 
first  agreed  upon  was  $74.80  was  unsupport- 
ed by  testimony,  must  be  overruled.  The 
contention,  it  seems,  is  on  the  theory  that 
the  testimony  of  appellee,  on  page  5  of  the 
statement  of  facts,  that  changes  in  mant^ 
agreed  upon  made  it  necessary  to  make 
changes  in  chimneys,  was  excluded  by  the 
court;  and  it  appears  from  the  note  on  that 
page  of  the  statement  that  that  testimony 
was  excluded,  but  we  think  it  must  be  said 
to.  further  appear  that,  after  being  exclud- 
ed, it  was  again  offered  and  admitted,  for 
it  appears  on  page  16  of  the  statement  of 
facts  that  appellee  testified  without  objec- 
tion that  it  was  "necessary  to  make  some 
changes  In  the  dilmneys  in  order  to  ac- 
commodate the  new  mantels,"  and  that  the 
change  was  made  at  appellant's  request 

The  complaint  in  appellant's  brief  remain- 
ing undisposed  of  is  that  the  Judgm«it  is 
excessive  in  the  sum  of  about  $146.  The 
contention  is  based  on  the  fact  that  the 
court,  In  rendering  the  Judgment,  faQed  to 
allow  appellant  credit  for  the  $25  a  montli 
the  Jury  found  to  be  the  rental  value  of  the 
building  from  May  1,  when  it  should  baTC 
been  completed,  appellant  says,  and  Sep- 
tember 5,  1913,  when  it  was  completed.  The 
contention  ignores  the  fact  that  there  was 
no  finding  by  the  Jury  that  an>ellant  was 
entitled  to  recover  the  rental  value  of  the 
building  during  tliat  time,  and  the  fact  that 
the  court  In  effect  found,  when  he  refused 
to  allow  appellant  anything  <m  aocoont  of 
the  delay  in  the  completion  of  the  building, 
that  he  was  not  entitled  to  recover  such 
rental   value. 

The  Judgment  is  affirmed. 


WESTERN    UNION   TBLXJORAPH    CO.   t. 
BARRETT  et  al.    (No.  2019.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkao*. 

Nov.  19,  1918.    Rehearing  Denied 

Nov.  28, 191&) 

1.  TELXOBAFHS    ANO    TBtEFHORXS    «=337(9)— 

IRTESEST  OF  SK1^0K»— NoTtCE. 

It  did  not  appear  from  telegram  readintc 
"Ruth  Is  not  expected  to  live  unless  change  in 
condition,"  or  from  telegram  reading,  "Rutii 
very  bed.  Can't  live  long,"  that  ^ther  was  sent 
for  the  benefit  of  the  sender. 

2.  Telegraphs  and  TiXEPHoinn  «=9«5C1)— 
Acnon  voB  DAicAaBs— Plkadiro. 

In  action  by  plaintiff  for  damages  doe  to 
failure  to  promptly  deliver  to  her  son  telegram 
with  reference  to  serious  condition  of  ptaintUfi 
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daoKhteiv  A»  fact  A&t'Hie  eoniway  had  node* 
that  the  telegram  was  aent  for  benefit  of  plain- 
tiff sender  Xel4  to  .8ttffi(4entlj'  appear  from  al- 
legations of  petitidn..  , 

8.  PiXADINe  «33408<T)  —  AKBIOXTOnS  AtbI' 

HENTs— OoNsmroiioit  m  Abbbrob  of  Srm- 

ciAZ.  BxcKPnon. 
Although  arerment  that  purpose  of  sendlnK 
telegram  to  son  announcing  serious  illness  of  his 
sister  "was  to  notify  her  brother  of  her  condi- 
tion so  ftat  he  might  come  to  her  immediately" 
was  ambiguous,  where  it  was  not  excepted  to,  It 
was  permissible  to  construe  averment  to  meati 
that  plain  tifPg  purpose  was  to  hare  son  come 
immediately, 

4.  Tbubobafbs  akd  TuBi'SONni  •3>fi«<4)— 
iNTEBsra  or  Sbbdxk— Nonos— BviBKiiciB. 
In  acjtion  -by  plaintlC  ftr  damages,  dae  to 
failure  to  pronuttly  deltrer  to  htr  aon  a  Uiiegnm 
with  reference  to  serious  condition  of  plaintiff's 
danghter,  testimony  held  sufficient  to  diarge  de- 
fendant with  notice  that  plaintiff  sender  had 
an  interest  in  prompt  transmission  and  delivery. 

Appeal  froin  District  Qcnrt,  FranklUi 
County;   J.  A.  Ward,  Jndge. 

Suit  by  Mn.  T,  J.  Barrett  tad  anotlMir 
against  the  Western  Union  Telegraph  Oom- 
pany.  Judgment  for  plBlnttfTB,  and  defend- 
ant qppeala.    Afflrmed. 

Chas.  S.  Todd,  of  Tetarkana,  and  Albert 
T.  Benedict,  of  New  York  City,  for  appel- 
lant 

Wilkinson  &  Davidson,  of  Bft  Temon, 
for  appellees. 

WIIiLSON,  O.  J.  On  October  18,  1917, 
and  during  aereral  days  immediately  prior 
to  that  date,  Mrs.  Rnth  Ellis,  who  resided 
In  Omaha,  was  serlonsty  side  at  the  home 
of  her  mother,  appellee  Mrs.  T.  7.  Barrett, 
In  Mt.  Yemon.  WUIla  Morgan,  son  of  Mrs. 
Barrett  and  brother  of  Mrs.  Ellis,  was  a 
soldier  training  at  Camp  Travis,  San  An- 
tonio. At  12:40  o'clock  of  the  afternoon  of 
said  October  13th,  a  message  as  follows 
was  delivered  to  a'ppellant  at  Mt  Vernon 
for  transmission  to  San  Antonio: 

"Willis  Morgan,  Co.  I,  359  Infy.,  Camp 
Travis,  San  Antonio,  Texas. — Ruth  is  not  ex- 
I>ected  to  live  unless  change  in  condition.  [Sign- 
ed] Mrs.  T.  J.  Barrett" 

At  7:80  o'clock  of  said  afternoon  another 
message,  as  follows,  was  delivered  to  ap- 
pellant at  Mt  Vernon  for  transmission  to 
San  Antonio: 

"To  Willis  Morgan,  Camp  Travis,  Co.  I,  859 
Inft,  San  Antonio,  Texas.— Ruth  very  bad. 
Can't  live  long.     [Signed]    Mrs.  Barrett" 

Mrs.  Ellis  died  at  9  o^dock  of  the  evening 
of  said  October  IStb.  Her  remains  were 
Held  at  Mrs.  Barrett's  home  In  Mt  Vernon 
nntll  2:85  of  the  afternoon  of  October  14, 
3.917,  whoi  same  were  shipped  to  Omaha 
for  bnrlal. 


BoUi  the  messaaes  Mt  oHt  «bor«  w«ni 
promptly  transmitted  firom  Ht  Venon.  to 
San  Aotonlo,  but  the  one  last  siet  oat  was 
never  delivered  to  Wfllld  Morgan;  and  the 
other  one,  though  received  at  Staa  Antcmlo 
at  1:07  p.  m.  of  said  October  1S&,  Was  not 
delivered  to  him  until  about  noon  of  Octo- 
ber 14tb,  notwithstanding  the  fact  that  be 
was  In  barracks  not  over  75  or  100  yards 
from  appellant's  office  and  could  have  been 
found  easily.  Had  the  first  of  the  two  tel- 
egrams been  promptly  delivered  to  Morgan, 
he  could  and  would  have  taken  a  train 
which  left  San  Antonio  at  6:35  p.  m.,  or 
one  which  left  there  at  9  p.  m.,  of  said  Oc- 
tober 13th,  and  would  have  reached  Mt. 
Vernon  the  afternoon  of  October  14th  in 
time  to  have  accompanied  his  mother  and 
the  remains  of  his  sister  to  Omaha.  Be- 
cause of  the  negligent  delay  of  appellant  in 
delivering  the  first  of  the  two  telegrams  to 
him,  Morgan  did  not  leave  San  Antonio  un- 
til 6:3S  of  the  afternoon  of  said  October 
14th,  and  did  not  reach  Mt  Vernon  until 
about  2:35  of  the  afternoon  of  October  15th 
which  was  after  the  time  when  his  sister's 
remains  were  buried.  Tbia  suit  was  by 
Mrs.  Barrett  Joined  by  her  husl>and.  The 
trial  was  to  the  court  without  a  jury,  and 
resulted  in  a  Judgment  in  Mrs.  Barrett's 
favor  for  $500.  Among  other  findings  of 
fact  made  by  the  court  were  the  following: 

"4.  I  find  that  at  the  time  of  the  delivery  of 
the  first  above-mentioned  message  to  the  defend- 
ant's agent  at  Mt  Vernon  by  the  plaintiff  Mrs. 
T.  3.  Barrett,  said  delivery  was  made  throngh 
and  by  Mrs.  D.  H.  Holley,  and  that  when  Mrs. 
Holley  delivered  the  message  to  the  agent  she 
advised  tiie  agent  of  defendant  company  that 
Mrs.  Barrett  wanted  the  said  message  sent  at 
once  and  that  Mrs.  Barrett's  daughter  was  in  • 
dying  condition  and  they  wanted  IVCllis  Morgan, 
Ifrs.  Barrett's  son,  to  come  home  at  once ;  and 
farther  told  him  that  Mrs.  Barrett  wanted  her 
son  Willis  Morgan  to  come  home. 

"5.  I  find  that  the  message  was  sent  for  the 
benefit  of  Mrs.  Barrett  the  plaintiff  herein, 
that  she  might  have  her  son  with  her  to  console 
and  comfort  her  at  her  daughter's  death  and 
funeral,  and  that  the  defendant  company  was  so 
notified  when  the  message  was  delivered  to  the 
defendant's  agent  by  Mrs.  Holley,  acting  for 
Mrs.  T.  J.  Barrett  and  that  the  defendant  com- 
pany was  fully  advised  of  the  importance  of 
prompt  delivery  of  the  said  message  for  the  use 
and  benefit  of  Mrs.  T.  J.  Barrett." 

In  her  petition  appellee  alleged: 

"1.  The  purpose  of  sending  the  message  was 
to  notify  her  ^ath  Ellis')  brother  of  her  condi- 
tion so  that  he  might  come  to  her  immediately." 

"8.  The  agents  of  the  defendant  were  fully 
Informed  as  to  the  urgency  of  the  sending  and 
delivery  of  the  said  messages,  and  of  all  the 
circumstances  requiring  the  speedy  transmission 
and  delivery  thereof,  and  the  defendant  was 
fully  advised  of  the  necessity  of  a  speedy  trans- 
mission and  delivery  of  said  message." 

"6.  That  plaintiff  expected  her  son  to  come 
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at  once  upon  receipt  o{  tike  mnwaKe,  which  iM 
would  have  done,"  etc. 

"7.  niat  by  reason  of  the  negligence  of  the 
defendant  the  plaintiff  waa  denied  tiie  privilege 
of  having  her  son  with  her  in  her  grief,  and  waa 
denied  the  privil^e  of  bia  consolation  and  prea- 
ence  with  her  at  the  funeral,  all  of  which  caused 
her  to  suffer  great  mental  anguish  and  pain  to 
her  great  damage  in  the  sum  of  ^2,500." 

It  is  not  contended  (and  could  not  be 
without  ignoring  the  ruling  in  Horn  v.  TeL 
Co.  [Sup.]  194  S.  W.  386,  and  other  cases 
decided  by  the  courts  of  tliis  state)  that  ap- 
pellant was  not  liable  as  determined  by  the 
Judgment  if  the  first  of  the  two  telegrams 
set  out  in  the  statement  above  was  sent 
for  Mrs.  Barrett's  benefit  and  appellant  bad 
notice  of  the  fact  at  the  time  same  was  de- 
livered to  it  for  transmission  to  Morgan. 
Tbe  contention  is  that  to  authorize  the 
Judgment  it  must  have  appeared  from  both 
the  pleadings  and  the  testimony,  and  did 
not  appear  from  either,  that  the  message 
was  sent  for  Mrs.  Barrett's  benefit  and  that 
appellant  ha'd  notice  of  the  fact.  Careful 
consideration  of  the  record  has  convinced 
us  that  it  did  sufficiently  so  appear,  and 
that  the  contention  therefor  should  be  over- 
ruled. 

[1-3]  Each  of  the  messages  was  set  out  in 
full  in  the  petition,  but  it  must  be  conceded 
that,  when  interpreted  with  reference  to 
rulings  made  by  the  courts  (Tel.  Co.  v. 
Luck,  91  Tex.  1T8,  41  S.  W.  469,  66  Am.  St 
Rep.  869;  Tel.  Co.  v.  Bell,  90  S.  W.  714), 
it  did  not  appear  from  tbe  language  of  ei- 
ther of  them  that  it  was  sent  for  appellee's 
benefit.  However,  we  think  that  fact,  and 
that  appellant  had  notice  of  it,  sufficiently 
appeared  from  the  allegations  in  para- 
graphs 1  and  3  of  the  petition,  set  out  in 
the  statement  above.  While  the  meaning  of 
the  averments  in  paragraph  1  was  ambigu- 
ous, they  were  not  excepted  to  on  that 
ground.  Hence  it  was  permissible  to  con- 
strue tbe  averments  to  mean  that  Mrs.  Bar- 
rett's purpose  in  sending  the  message  was 
to  have  her  son  "come  to  her  immediately" 
and  by  his  presence  encourage  and  console 
her  in  her  sorrow.  The  allegation  in  para- 
graph 3  of  tbe  petition  that  appellant  was 
"fully  Informed  as  to  the  urgency  of  the 
sending  and  delivery  of  the  said  messages, 
and  of  all  the  circumstances  requiring  the 
speedy  transmission  and  delivery  thereof," 
was  sufficient,  we  think,  to  charge  that  ap- 
pellant had  notice  that  Mrs.  Barrett's  pur- 
pose in  sending  the  telegram  was  as  alleged 
in  paragraph  1.  Tel.  Co.  v.  Hidalgo,  99  S. 
W.  426.  In  tbe  case  cited,  the  message  was 
sent  to  Hidalgo  for  tbe  benefit  of  his  wife. 
In  support  of  a  general  demurrer  to  the 
petition.  It  was  urged  that  there  was  noth- 
ing therein  or  in  the  message  to  apprise  the 
oompany  that  Hidalgo  had  a  wife  and  that 
the  object  of  the  message  "was  to  afford  in- 
formation upon  which  she  was  exi)ected  to 


act"    In  disposing  bf  tlie  oontention,  the 
court  said: 

"There  is  contained  in  Uie  petition  an  allega- 
tion that  the  sender  of  the  message  'then  and 
there  infotmed  said  ageat  of  the  facts  and  ci^ 
enmatances  requiring  the  speedy  tranamisnos 
thereof.'  This,  though  general,  and  subject  to 
special  demurrer,  was  comprehensive  and  suffi- 
cient to  admit  proof  of  any  information  given 
the  agent  touching  the  urgency  of  the  message. 
If  the  defendant  desired  the  information  and 
circumstances  set  forth,  a  special  exception 
should  have  been  employed." 

[4]  The  testimony  relied  upon  to  show 
that  the  message  was  sent  for  Mrs.  Bar- 
rett's benefit,  and  that  appellant  knew  it 
was  that  of  the  witness  Mrs.  Holley  (who 
acted  for  Mra.  Barrett  in  arranging  with 
appellant's  agent  to  send  the  first  one  of 
the  two  messages)  as  follows: 

"I  told  him  (appellant's  agent)  why  she  (Mrs. 
Barrett)  wanted  it  sent';  that  the  purpbse  was 
that  this  boy's  (Morgan's)  sister  was  dying  and 
tfaey  wanted  him  to  come  home  at  once.  I  told 
the  agent  that  Morgan's  sister  was  in  a  dying 
condition  and  his  mother  wanted  him  to  comt 
home.  I  tpld  him  Mn.  Barrett  wanted  her  son 
to  come  light  home  on  aooount  ot  the  serious 
ccndition  of  her  daughter." 

We  think  the  testimony  was  sufficient  to 
charge  appellant  with  notice  of  the  fact 
that  Mrs.  Barcett  had  an  interest  In  the 
prompt  transmission  and  delivery  of  the 
message  and  ,'vrovld  suffer  as  tbe  Jury 
found  she  did,  it  delay  in  delivering  it 
should  result  in  the  failure  of  her  son  to 
come  to  her  immediately.  Tel.  Co.  v.  Bril. 
90  S.  W.  714:  Tel.  Co.  v^  Hanklna,  110  S. 
W.  643.  In  tbe  first  of  the  cases  cited,  the 
message  was  from  a  sister  to  her  brother, 
advising  him  that  their  mother  was  dying, 
and  asking  him  to  "come  at  once."  Hie 
sister,  the  sender  of  the  message,  was  the 
plaintifC.  She  testified  that  she  told  the 
company's  agent  when  she  arranged  with 
him  to  send  the  message,  that  Jemigan  was 
her  only  bfotber.  In  disposing  of  a  conten- 
tion made  by  tbe  company  that  it  did  not 
appear  that  the  sister  sent  the  telegram  for 
her  own  benefit,  the  court  said: 

"We  are  of  the  opinion  that  the  information 
given  the  telegraph  company  by  defendant  io 
error  outside  of  the  messagei,  taken  in  connection 
with  that  conveyed  by  the  message,  tended  to 
give  it  notice  that  the  message  was  intended  to 
Bumm<Hi  H.  A.  Jemigan,  the  brother  of  defend- 
ant in  error,  to  be  present  at  the  funeral  and 
burial  of  their  mother,  for  the  purpose  of  sym- 
pathizing with  and  consoling  the  defendant  in 
error  in  her  distress  during  such  funeral  and 
burial." 

The  only  dUTerence  between  that  case 
and  this  one,  so  far  as  the  questioo  made  is 
concerned,  was,  it  seuns,  that  in  that  one 
notice  to  tile  company  that  the  sender  wish- 
ed the'  addressee  to  come  to  her  was  given 
by  words  in  the  message,  while  la  thla  one 
it  was  given  verbally. 

The  Judgment  is  affirmed. 
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AYO  et  aL  ▼.  BOBBRTSON  at  aL    (Na  T6M.) 

(Court  of  Civil  Appeals  of  Texas.    Galveston. 
Dec.  20,  .1918.    Rehearing  Denied 
'  Jan.  16,  1919.) 

1.  Husband  amd  Wut  «>s>11S— PKBaoNAL  Iir- 
jurubs  to  wlkb  —  ssfabats  i^bofkbtt~- 

Statgtbs. 
Where  the  irigbt  ot  action  of  a  wife  for  per- 
sonal injuries  accrued  after  the  passage  of  but 
before  Acts  35th  Leg.  c.  194  (Vernon's  Ann. 
Civ.  St.  Supp.  1918,  art  4621),  went  into  effect. 
Acts  34th  Leg.  c.  54,  {  1  (Vernon's  Ann.  Civ. 
St.  Supp.  1918,  art  4621a),  providing  that  dam- 
ages for  penoaal  Injuries  to  a  wif«  should  be 
her  separate  property,  fixed  her  rights,  aasnm- 
ing  that  the  later  act  icpeaia  tike  earlier. 

2.  HtrSBARD  AND  WlFB  «i=»113— Peksonai,  Iw- 
JCBIES    TO    WlrE    —    SEPABATB     PKOPBltTT— 

Dahaoks. 
Acts  3Rh  Leg.  c.  IM  (Vernon's  Ann.  Ctv. 
St.  Supp.  1918,  art.  4621),  daasifring  sepa- 
rate and  CMBmnnity  property,  did  not  impliedly 
repeal  Acts  34th  Leg.  c.  &4,  {  1  (Vernon's  Ann. 
Civ.  St.  Supp.  1918,  art  4621a),  providing 
that  compensation  for  personal  injuries  sus- 
tained hj  the  wife  shall  be  her  separate  prop- 
erty. 

3.  Statutes  «=>15S—Refeaii— Repeal  bt  Iv- 
pucation. 

Repeals  of  statutes  by  implication  are  not 
favored. 

4.  P1.BADIN0  «B»84(3)— CoitSTBUonoi*. 

Bvory  reasonable  intendment  will  be  in- 
dulged in  favor  of  a  pleading  as  against  a  gen- 
eral demurrer. 

6.   HtrSBAND  AND  WlTB  <S=»2S6(S)— Pebsonai. 

iNJTTBT  Sustained  by  Vfm  —  Ivmvao- 

TIONS. 

In  an  action  by  a  wife  ud  her  husband  for 
personal  injuries  sustained  by  the  wife,  an  in- 
struction permitting  recovery  for  "the  reason- 
able value  of  lost  services  to  plaiatifF  in  the  per- 
formance of  her  household  duties  down  to  this 
date,  if  any,  caused  or  occasioned  by  the  in- 
juries saatained  by  her  on  the  occasion  in  ques- 
tion," could  not  be  construed  to  have  authorized 
any  recovery  in  behalf  of  husband  for  the  value 
to  him  for  tha  lost  services  of  his  wife. 

6.  AFPEAX  and  EiBBOB  «=>511<1)— Recobd— 
BII.I.  or  HtXOEFTIONS— Mattebs  Reviewa- 
BI/B—OONTIKXrANOB. 

There  can  be  no  reversal  because  of  the  over- 
ruling of  a  motion  of  continuance,  where  no  bill 
of  exceptions  to  sach  action  appears  in  the 
record. 

7.  Continxjance  «s>26(3)— Diligence. 

Where  subpoena  for  witness  was  issued  Sep- 
tember 25th,  and  sheriff  was  permitted  to  de- 
lay malting  a  return  thereon,  showing  the  wit- 
ness temporarily  absent,  until  October  12th,  and 
nothing  was  done  until  trial  on  October  23d, 
no  attempt  being  made  to  take  his  deposition, 
tbe  return  of  the  sheriff  indicating  where  witness 
trould  l>e  found,  there  was  a  lacli  of  diligence, 
uDd  it  was  not  an  abuse  of  discretion  to  over- 
rule a  motion  for  continuance. 


Appeal  from  District  Ooart,  Bar^  Cona- 
^;    Wm.  Biasterson,  Judge. 

Action  by  Mrs.  J.  O.  Robertson  and  hus- 
band against  Tony  Ayo  and  others.  Judg- 
ment for  plaintltTs,  and  defendants  appeal. 
Affirmed. 

A.  B.  Wilson,  d  Houston,  for  appdlants. 

Kennerly,  WllUams,  Lee  &  Bill,  Hutcbeson 
A  Bryan,  and  Fred  T.  ^HbKMi,  all  of  Hous- 
ton, for  appdieea. 

GRAVES,  J.  lAis  appeal  proceeds  from  a 
$2,B00  judgment  entered  by  the  court  be- 
low in  favor  of  appellees  against  appellants 
dpoB  a  Jnry's  verdict.  The  vieirdict  was  re- 
turned for  $3,000,  but  $500  of  that  amount 
was  remitted  before  entry  of  the  judgment. 

White  most  of  the  assignments  presented 
are  at  least  subject  to  some  of  die  objec- 
tions interposed  against  them,  since  tbelr 
evident  purpose  is  to  call  in  question  the 
fundamental  sufficiency  of  the  pleaditigs  and 
proof  to  support  the  Judgment  rendered.  In 
the  indulgence  of  a  preference  to  slough  off 
the  trappings  of  mere  prpceitetal  oMttens 
and  get  down  to  tUe  merits  of  causes,  we 
conclude  to  consider  them.  1 

It  Is  first  said  the  Judgment  is  void,  being 
for  iiersonal  injuries  to  the  wife  in  a  suit 
therefor  brought  by  herself  and  merely  join- 
ed pro  forma  by  her  husband,  because  such ' 
damages  constitute  community  property,  and 
BO  cannot  be  recovered  by  the  wife  in  that 
character  of  suit  We  do  not  so  understand 
the  law.  By  Act  of  March  16,  1915,  dMtpter 
54,  f  1,  Acts  of  34th  Legislature,  p.  103  (Ver- 
non's Ann.  ClT.  St  Supp.  1918,  art.  4621a), 
ft  la  provided : 

"All  property  or  moneys  received  as  compen- 
sation for  personal  Injuries  sustained  by  the 
wife  shall  be  her  separate  property,  except  such 
actual  and  necessary  expenses  as  may  have  ac- 
cumulated against  the  husband  for  hospital 
fees,  medical  bills  and  all  other  expenses  inci- 
dent to  the  collection  of  said  compensation." 

[1-3]  Appellants  reply,  however,  that  this 
statute  was  by  implication  repealed  by  tbe 
later  act  of  1917,  Acts  86tb  Legislature,  c. 
194,  p.  486  (Vernon's  Ann.  Civ.  St  Supp.  1918, 
art  4621),  in  classifying  the  separate  and 
community  property  as  between  husband  and 
wife.  A  sufficient  answer  to  this  suggestion 
Is  that  the  act  thus  invoked  was  not  avail- 
able here,  even  If  It  bad  repealed  the  preced- 
ing one,  because  it  did  not  become  effective 
until  after  the  cause  of  action  herein  recov- 
ered upon  accrued;  that  act  became  effective 
90  days  after  the  adjournment  of  the  Legis- 
lature on  March  21,  1917,  whereas  this  cause 
of  action  accrued  on  June  18,  1917.  But  if 
it  were  applicable,  we  see  no  reason  for  hold- 
ing that  it  did  impliedly  repeal  tbe  former 
law,  since  repeals  by  implication  are  not 
favored.    Cole  v.  State,  106  Tex.  472,  170  S. 
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W.  1089;  Stitlierlaiid  on  SUtntory  Oonstrac- 
tlon,  par.  188;  Gortln'  ▼.  Harris  Oaaa^, 
203  S.  W.  453. 

The  next  contention  Ig  tbat  neither  tbe 
pleadings  nor  proof  support  the  Judgment,  In 
tbat  J.  O.  Robertson  was  solely  a  pro  for- 
ma, not  a  real  party  to  tbe  snlt,  hence  bad 
no  recoverable  right  of  any  sort  Involved 
therein,  and  tbe  court  erred,  both  in  telling 
tbe  jury  they  mi^t  find  the  reasonable  value 
to  him  of  his  wife's  lost  services,  and  In  per- 
mitting any  recovery  at  all  In  behalf  of  ei- 
ther for  such  physical  pain  and  mental  an- 
guish as  might  be  suiTered  by  Mrs.  Robert- 
son in  the  future,  because  there  was  bo  evi- 
dence reasonably  Indicating  tbat  die  would 
probably  so  suffer. 

[4]  As  to  the  soffldency  of  the  pleading, 
since  only  a  general  demurrer  was  Inter- 
posed against  it,  every  reasonable  Intend- 
ment will  be  indulged  In  Its  fftvor.  When 
tbat  Is  done  here,  while  ^s  pleading  is 
somewhat  nebulous,  we  think  it  susceptible 
of  tbe  ccnstmctlon  that  J.  O.  Robertson  was 
made  a  pro  forma  party  only  in  so  far  as 
damages  for  personal  Injuries  to  the  wife 
were  sought,  but  a  real  party  as  to  damages 
recoverable  In  behalf  of  their  community  es- 
tate. The  seventh  paragraiA  of  tbe  peti- 
tltm  seems  to  us  to  plainly  disclose  that 
purpose. 

[I]  Neither  do  we  think  the  court's  charge 
can  properly  be  construed  to  have  authorlc- 
ed  any  recovery  in  behalf  of  the  husband 
for  the  value  to  him  of  the  lost  services  of 
his  wife.  She  herself  was  an  actual  party 
plalntifF,  and,  to  quote  part  of  the  language 
of  the  charge,  It  merely  permitted  a  recovery 
for  "the  reasonable  value  of  lost  services  to 
plalntifC  in  the  performance  of  her  household 
duties  down  to  this  date,  if  any,  caused  or 
occasioned  by  tbe  injuries  sustained  by  her 
OD  the  occasion  in  question." 

When  tbe  statement  of  facts  is  looked  to, 
we  think  tbe  further  objection  tbat  the  proof 
failed  to  indicate  the  probability  of  future 
suffering  upon  Mis.  Robertson's  part  likewise 
fades.  Not  only  she  herself,  but  <Hie  of  the 
doctors,  testified  to  such  permanent  Injuries 
as  would  ordinarily  and  according  to  o«Hn- 
mon  experience  produce  future  pain. 

[I,  7]  Lastly,  It  is  claimed  there  should  be 
a  reversal  because  of  the  overruling  of  ap- 
pellant's motion  for  a  continuance.  No  bill 
of  exceptions  to.  such  action  appears  In  the 
record,  however,  which  fact  alone  would  de- 
feat the  assignment  presenting  tbe  matter  as 
error.  District  Court  Rule  No.  66  (142  S.  W. 
xxi) ;  El  Paso  &  N.  B.  Ry.  Co.  v.  Sawyer,  66 
Tex.  Civ.  App.  195,  119  S.  W.  107;  City  of 
San  Antonio  v.  Ashton,  135  S.  W.  767.  But, 
If  that  omission  were  overlooked.  It  is  still 
thought  no  instance  of  an  abuse  of  discretion 
is  presented,  in  tbat  appellants  did  not  show 
sufficient  diligence  in  efforts  to  procure  the 


testimony  of  tbe  absent  witness  for  the  want 
of  whMh  thby  asked  Uie  nmtlnnailoe.  It  ap- 
pears upon  the  fCice  of  their  apidlcatlon  that 
the  subpoena  for  the  witness  was  issued  to 
his  residence  address  in  H6uBt<m  Heights, 
Harris  county,  on  September  25th,  the  sbeiUT 
being  permittM  to  delay  nmUng  a  retoni 
there<»i  showing  the  witness  to  be  temporari- 
ly in  San  Antonio,  Tex.,  until  tbe  12th  of  Oc- 
tober  following;  that  counsd  for  appellants 
then  left  Houston  on  October  12th  to  loot 
after  other  business  elsewhere,  ranalning 
away  untU  October  18th,  it  not  appearing 
that  any  effort  was  made  eltbar  to  attend  to 
this  matter  himself  while  away,  or  to  baTo 
some  one  else  do  so  for  him;  the  case  was 
not  tiled  until  October  28d,  and  no  attempt 
Is  made  to  show  tbat  this  absent  witness* 
d^jtosition  coqld  not  have  been  taken  in  the 
11  days  Intervening  between  the  trial  and  the 
sheriff's  belated  return  Indicating  where  he 
could  be  found. 

After  a  careful  tonslderatlon  ot  all  as- 
slgimients,  the  conclusion  is  readied  that 
none  of  them  point  out  reversible  error,  and 
the  Judgment  la^  accordingly,  affirmed. 

Affirmed, 


BUTCHER  et  al.  v.  J.  I.  CASE  THRESHING 
MACH.   CO.     (Na   2032.) 

(Court  of  Olvil  Appeals  of  Texas.    Texarkana. 

Dec.    6,   1918.      Rehearing    Denied 

Dec  12, 19ia) 

1.  CosPOEATioNS    4=»263— Actions    Aoaihst 
SToaKBOLDu  of  CoBFOBAnoH— EkTxcT  or 

JUOOMENT  AOAINSI  CSORPOBATION. 

In  a  anit  by  a  Judgment  creditor  <rf  a  cor- 
poratioD  against  a  atockbolder  to  establish  lia- 
bility on  the  part  of  the  stockholder,  the  judg- 
ment against  the  ootporation  la  not  only  evi- 
denoe,  bat,  la  the  absence  of  frand  or  lack  of 
Jurisdlotlon,  ooacluslve  evidence,  of  fact  tbat 
the  oorpotatioB  was  indebted  to  the  plaintiff. 

2.  Abatement  and  Rsvtvai.   4=s»39— Actioks 
Against  Cobpobaxion— Di880i.TrnoR. 

Diasolution  of  a  corporation  under  Yemoii't 
Saylea'  Ann.  av.  St  arts.  1206-1208,  did  not 
abate  a  suit  pending  against  the  coiporatioB,  or 
deprive  the  court  .of  power  to  render  judgment; 
the  diasolatum  under  such  statutes  being  a  qual- 
ified one, 

Aweal  from  District  Court,  Lamar  Coun- 
ty;  A.  P.  Dohoney,  Judge. 

Suit  by  the  3.  L  Oase  Threriiing  MadUne 
Company  against  John  F.  Butdier  and  oth- 
ers. Judgment  for  plaintiff,  and  defendants 
appeaL    Affirmed. 

September  22, 1914,  the  >nne<da  Box  Bfan- 
ofactnrlng  Company,  a  corporation  under 
the  laws  of  Texas,  made  and  delivered  its 
five  promissory  notes  for  sums  aggregattn!; 
$1,920  to  appellee.    The  notes  were  not  paid 
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when  tfaey  matnred.  After  ihes  bad  matnr- 
ed,  to  wit,  bn  Aognst  22, 1914.  apiiellant  com- 
mcnced  s«lt  on  tba  notea  against  tbe  box 
mannf actorlag  oompany  in  a  district  court  of 
Dallas  coimty. '  Beforo  tbe  caiue  was  tried, 
to  wit,  on  January  28,  1916,  tbe  box  manu- 
factaring  company  was  bj  action  of  its  stock- 
holders, as  iHTOTlded  in  article  1205,  Vernon's 
Statutes,  dlaaolved  as  a  corporation.  No  re- 
celTer  for  It  was  ever  ai^ointed.  After  the 
box  manofactnring  company  was  so  dissolv- 
ed, to  wit,  on  Mardti  8,  1917,  Judgment  was 
rendered  against  It  in  appellee's  favor  for 
the  amcimt  of  said  notes  by  said  district 
court  of  Delias  covmty.  Executions  issued  on 
said  Judgment  to  Dallas  and  Lamar  counties 
were  returned  unsatisfied.  At  tbe  time  tbe 
notes  referred  to  were  executed,  and  ever 
afterwards  until  it  was  dissolved  as  stated, 
appellant  Butdier  was  the  box  manufactur- 
ing conq>any's  president,  and  appellant 
Wheeler  was  Its  secretary.  Tbey  were  its 
principal  stockbolders  and  its  active  direc- 
tors, and  exercised  exclusive  charge  and  con- 
trol ot  its  aflalxai  Before  tbe  dissolution  of 
said  box  company,  and  daring  the  pendraicy 
of  said  suit  in  Dallas  oonnl^,  said  Butcher 
and  Wheeler  disposed  of  all  tbe  assets  of  tbe 
company,  in  value  largely  In  excess  of  tbe 
amount  of  appellee's  Judgment,  to  another 
corporation,  to  wit,  the  Cummer  BCannfactur- 
ing  ComiwBy,  receiving  therefor  stoek)  ot 
said  Cummer  Manufacturing  Company  of  tbe 
par  value  of  $70,000,  wUch  they  appUed  to 
their  own  use  and  benefit.  Said  Butcher  and 
Wheeler  after  the  dissolution  of  tbe  box 
manufacturing  company  in  its  name  defend- 
ed tbe  suit  pending  agalqst  it  in  Dallas  coun- 
ty, and  at  no  time  before  the  entry  of  Judg- 
ment therein  pleaded  or  in  any  way  suggest- 
ed to  the  court  that  the  box  manufacturing 
company  had  been,  dissolved.  But  it  was 
proven  at  the  trial  ttiat  the  box  manufactur- 
ing company  bad  theretofore  been  dissolved. 
The  suit  resulting  in  the  Judgment  from 
which  this  ai^eal  is  prosecuted  was  com- 
menced by  appellee  September  24,  1917.  It 
was  on  tbe  Judgment  appellee  bad  obtained 
against  tbe  box  manufacturing  company  In 
the  Dallas  county  district  court,  wliich  ap- 
pellee claimed  appellants  became  liable  and 
bound  to  pay  by  force  of  articles  1206,  1207, 
aDd  1208,  Temon's  Statutes,  as  follows: 

"Art.  1266k  Upon  the  dlBsolntlon  of  any  cor- 
poration, unless  a  receiver  is  appointed  by  acHne 
court  of  competent  jurisdiction,  the  president 
and  directors  or  managers  of  tlie  affairs  of  the 
corporation  at  the  time  of  its  dissolution,  by 
whatever  name  they  may  be  known  in  law,  shall 
be  trustees  of  the  creditors  and  stockholders  of 
snch  corporation,  with  full  power  to  settle  the 
affairs,  collect  tiie  outstanding  debts,  and  di- 
vide the  moneys  and  other  property  among  the 
itockholders,  after  paying  the  debts  dne  and 
owing  by  such  corporation  at  the  time  of  its 
dissolution,  as  far  as  such  money  and  property 
will  enable  them  after  paying  aU  just  and  rea- 


sonable ezpsnses ;  and  to  this  «>d,  and  for  this 
purpose,  tbey  may,  in  the  name  ot  such  cor- 
poration, sell,  convey  and  transfer  all  real  and 
personal  property  belonging  to  such  company, 
collect  all  debts,  compromise  controversies, 
maintain  or  defend  judicial  proceedings,  and^ 
exercise  the  full  power  and  authority  of  said' 
company  over  sndi  assets  and  properties;  and 
the  existence  of  every  corporation  may  be  con- 
tinued for  three  years  after  its  dissolution  from 
whatever  cause  for  the  purpose  of  enabling  those 
charged  with  the  duty  to  settle  up  its  affairs; 
and,  in  case  a  receiver  is  appointed  by  a  court 
for  this  purpose,  the  existence  of  sudi  corpora- 
tion may  be  continued  by  the  court  so  long  as 
in  its  discretion  it  is  necessary  to  suitably  set- 
tle up  tlie  affairs  of  such  corporation. 

"Art.  1207.  Tlie  trustees  mentioned  in  the 
preeeding  artide  shall  be  severally  respcmsible 
to  the  creditota  and  stoiUoIders  of  such  cor- 
porati<m  to  the  extent  of  its  property  and  ef- 
fects that  shall  have  come  into  their  hands. 

"Art.  1206.  If  any  corporation  created  under 
this  title  or  any  general  statute  of  this  state, 
except  railway,  or  oliaritable  or  religious  corpo- 
rations, be  dissolved,  leaving  debts  unpaid,  suit 
may  be  brought  against  any  person  or  persons 
who  were  8to(^oldeTs  at  the  time  of  such  dis- 
solution, without  joining  the  corporation  in 
such  sidt;  and  if  judgment  be  rendered  and 
exeoatioB  satisfied,  the  defendant  or  defendants 
may  sue  all  who  were  stockholders  at  the  time 
of  dissolution  for  the  recovery  of  the  portion  of 
such  debt  for  which  they  were  liable;  and  the 
execution  upon  the  judgment  shall  direct  the 
collection  to  be  made  from  property  of  each 
stockholder   respectively,''   etc: 

In  their  answer  aKtellants  cliarged,  as  the 
box  maDufactaring  company  did  in  reply  to 
VpeUee^s  salt  against  it  in  tbe  Dallas  county 
district  coart,  tbat  tbe  consldeijatloat  for 
the  notes  had  failed,  and  on  the  trial  offered 
evidence  in  support  of  its  answer.  And  ap- 
pellants in  their  answer  further  charged  tbat 
the  Judgment  sued  upon  was  void  because 
the  box  manufacturing  company  bad  been 
dissolved  as  a  corporation  before  tbe  time 
when  it  was  rendered.  Tbe  trial  court,  how- 
ever, concluded  that  tbe  Judgment  was  a 
valid  one,  and  In  this  suit  whs  conclusive  as 
against  appellants  of  the  fact  that  tbe  box 
manufacturing  company  was  indebted  to  ap- 
pellee as  it  determined.  He  therefore  exclud- 
ed the  evidence  offered  to  impeach  tbe  Judg- 
ment, and  on  the  case  as  presented  to  him 
rendered  Judgmoit  in  appellee's  favor.  The 
complaint  by  an;»ellants  on  this  appeal  is 
tbat  the  trial  court  erred  iii  excluding  said 
evidence  and  in  holding  that  the  Judgment 
of  tbe  Dallas  county  district  court  was  not 
void  for  tbe  reascm  stated. 

A.  F.  Park,  of  Paris,  for  appellants. 
Wright  &  Patrick,  of  Paris,  and  Spence, 
Haven  &  Smitbdeal,  of  Dallas,  for  appellee. 

WILLSON,  C.  J.  (after  stating  the  facts  as 
above).  [1]  It  seems  to  be  very  well  settled 
ttmt,  in  a  suit  by  a  Judgment  creditor  of  a 
corporation  against  a  stockholder  therein  to 


Digitized  by  LjOOQIC 


982 


207  SOUTHWESTERN  REPOfRTER 


(Tex, 


establish  liability  on  the  part  of  the  stock- 
bolder  for  the  debt,  the  judgment  against 
the  corporation  is  not  only  evidence,  but,  In 
the  absence  of  fraud  -in  procuring  it,  or  lack 
of  Jurisdiction  in  the  court  to  render  it,  con- 
clusive evidence,  of  the  fact  that  the  corpora- 
tion was  indebted  to  the  plaintiff  as  deter- 
mined by  such  Judgment.  7  R.  C.  Law,  p. 
420,  and  authorities  there  cited;  note  to  Mc- 
Bryan  v.  Universal  Mevator  Co.,  97  Am.  St. 
Rep.  463. 

"The  prevailins  view,"  said  the  writer  of  the 
article  on  "Corporations,"  in  7  R.  O.  Law,  "is 
that  a  judgment  against  a  corporation  is  con- 
clusive against  the  stockholders  in  any  action 
or  proceeding  to  enforce  their  individual  lia- 
bility; and  the  courts  make  no  distinction  be- 
tween cases  in  which  actions  are  brought 
against  stockholders  on  account  of  unpaid  sub- 
scriptions and  those  wherein  the  object  is  to 
enforce  the  statutory  or  constitntional  liability. 
Until  reversed  in  some  direct  proceeding  for 
that  purpose  it  cannot  be  collaterally  attacked,' 
even  though  the  stockholder  is  a  nonresident 
and  not  personally  served  with  process,  and 
though  he  never  appeared  or  had  notice  of  the 
suit." 

As  we  understand  it,  appellants  are  not 
In  the  attitude  of  combating  the  correctness 
of  the  rule  as  it  is  stated  in  the  quotation 
above,  but,  rather,  their  insistence  is  that  the 
case  is  within  a  qualification  of  the  rule 
stated  by  the  same  writer  as  follows: 

"A  Judgment  against  a  corporation  is  not  ccm- 
elusive  against  a  stockholder  as  to  his  liability 
for  its  debts  when  sudi  judgment  is  open  to 
attack  by  him  mi  the  ground  that  it  was  ot>- 
taincd  by  frand  or  collusion  or  in  a  court  not 
having  jurisdiction." 

[2]  They  do  not  claim  the  Judgment  was 
procured  by  fraud,  but  assert  that  £he  efifect 
of  the  dissolution  of  the  box  manufacturing 
company  was  to  abate  the  suit  pending 
against  it  in  the  Dallas  county  district  court, 
and  so  deprive  that  court  of  power  to  render 
the  Judgment  it  did  render  against  said  box 
manufacturing  company.  No  doubt  such 
would  have  been  the  effect  of  the  dissolution 
of  the  corporation  but  for  the  statute  set  out 
in  the  statement  above.  R.  O.  Lew,  pp.  750, 
'  751,  and  authorities  there  cited.  It  will  be 
noted  that  by  the  terms  of  that  statute  (arti- 
cle 1206)  appellants,  as  the  managers  of  the 
affairs  of  the  box  manufacturing  company  at 
the  time  it  was  dissolved,  when  it  was  dis- 
solved became  trustees  for  Its  creditors 
and  stockholders,  with  full  power  to  "set- 
tle its  affairs,"  and  for  that  purpose  were 
empowered  in  Its  name  to  "compromise 
controversies"  and  to  "maintain  or  defend 
Judicial  proceedings,"  it  will  be  noted,  also, 
that  by  the  terms  of  the  statute  the  disso- 
lution of  the  corporation  was  a  qualified 
one ;  that  is,  It  continued  to  exist  for  three 
years  after  its  dissolution, 'so  far  as  it  was 


necessary  for  the  purpose  of  enabling  ap- 
pellants "to  settle  up  Ita  RJEalra."  It  would 
seem  therefore  that  the  oommon-law  rule  in- 
voked by  appellants  did  not  apply  to  the 
case;  that  because  ot  the  statute  the  suit 
in  the  I>allas  county  district  ooort  did  not 
abate  when  the  box  manafkctnrlng  company 
was  dissolved;  and  that  appellants  were 
wlttitn  their  rights  and  were  dladiargin; 
their  duty  as  the  managers  of  the  affairs  of 
the  corporation  at  the  time  it  was  dissolv- 
ed, when  they  took  up  and  conttaraed  tbe 
defense  of  the  suit  in  its  name.  Such,  in  ef- 
fect, seems  to  have  been  the  view  of  the  stat- 
ute taken  by  the  SnprMne  Court  of  the  Unit- 
ed States  in  Pease  v.  Rathbun-Jones  Engl- 
neeHng  Co.,  243  U.  S.  273,  37  Sup.  Ct.  283. 
61  L.  Ed.  715,  Ann.  Cas.  1818C,  1147.  Appd- 
lants  insist,  Ikowever,  that  the  court  of  Civil 
Ai^ieals  for  the  First  District  in  Lanil>er  Co. 
V.  Toole,  181  S.  W.  823,  and  this  court  in 
Transit  Co.  v.  Walton,  189  8.  W.  307,  hold 
to  a  camtnuy  view.  We  do  not  think  go. 
Each  of  those  cases,  as  appears  fpona  the  re- 
port of  the  one  first  mentioned  and  frou 
the  record  here  of  the  other,  is  dlatingulsb- 
abie  from  the  Pease  Case,  as  It  la  from  thi< 
one,  in  that  in  each  of  them  the  suit  against 
the  corporation  was  commenced  after  the 
corporation  bad  been  dissolved. 

There  is,  we  think,  no  error  in  the  Judg- 
ment   Therefore  it  is  affirmed. 


ST.  LOUIS,  B.  4  M.  RT.  CO.  v.  SUTHER- 
LAND.    (No.  6122.) 

(Court  of  CSvU  Appeals  of  Texas.    San  Antonio. 
Jan.  8,  1919.) 

1.  Carbiebs  «s>228(l)— Live  SrocK— Loss  os 

iNJtJBT— CaBBIBR'B   LlABlLXTT. 

When  animals  are  dallvered  to  a  carrier  in 
sound  condition,  and  the  shipper  does  not  ac- 
company them,  and  they  arrive  at  destinatioa 
dead  or  in  an  injured  condition,  the  burden  rests 
on  the  carrier  to  show  that  it  is  not  liable. 

2.  Coaro  osa281@)— AnPEAi,  raoM  Justice  to 

CODKTT      COUBT    —    RBCOVKBY       OF       LES.-> 

Amount. 
Where  plaintiff  recovered  judgment  in  lb-- 
justice's  court,  and  upon  appeal  to  the  countt- 
court  again  recovered  judgment,  but  lor  a  lessor 
sum,  the  costs  in  the  county  court  should  be  as- 
sessed against  the  plaintiff. 

Appeal  from  Jim  Wells  County  Court: 
L.  Broeter,  Judge. 

Suit  by  J.  W.  Sutherland  against  the  St. 
Louis,  Brownsville  ft  Mexico  Railway  Con.- 
pany  and  another.  Judgment  for  plaintiff. 
Upon  appeal  to  the  county  court  Jndgmmt 
was  again  rendered  for  plaintiff  in  a  lesser 
amount,  and  the  named  defendant  appeaK 
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Judgment  of  the  coanty  eoiurt  amended  and 
atUrmed. 

Robert  W.  Stayton  and  JoUn  C.  North,  both 
of  C!orpus  Chrlatl,  for  appellant 

W.  R.  Perkins,  of  Alice,  and  C.  C.  Forry,  of 
McAIIen,  for  appellee. 

FLX,  C.  J.  This  is  a  suit  for  damages  to 
certain  cattle  shipped  over  appellant's  and 
another  line  by  appellee  from  Bay  City,  Tex., 
to  San  Diego,  Tei.;  the  grounds  of  neg- 
ligence being  delay  and  rough  handling. 
The  cause  was  submitted  to  a  Jury  on  special 
Issues,  and  upon  the  answers  thereto  Judg- 
ment was  rendered  in  favor  of  ai^ellee  for 
JJ1B1.70.  The  suit  originated  In  the  justice's 
court,  where  appellee  obtained  a  Judgment 
for  ?185. 

Appellee  testified  that  some  of  the  cattle 
were  fat  and  none  of  thetn  were  "thin."  He 
testified  that  he  loaded  the  cattle  so  as  to 
place  the  small  cattle  in  cars  by  themselves, 
and  the  large  cattle  in  other  cars.  W.  D. 
Doughty,  a  witness,  for  appellant,  stated  be 
was  agent  of  the  connecting  carrier,  and  that, 
when  the  cars  of  cattle  were  delivered  to  his 
principal  by  appellant,  two  were  dead  and 
three  were  down  and  In  such  condition  that 
they  could  not  get  up.  Appellee  did  not  ac- 
company the  cattle.  It  Is  true  that  witness- 
es for  appellant  swore  that  there  was  no 
rough  handling  or  unreasonable  delay,  but 
the  jury  did  not  believe  that  testimony,  be- 
cause they  found  not  only  that  the  cattle  were 
in  good  condition  when  delivered  to  appellant, 
but  atat  appellant  was  guilty  of  negligence 
In  handling  the  cattle,  and  that  such  negli- 
gence caused  the  damages  sustained  by  ap- 
l)Cllee,  in  the  sum  of  $160. 

[1]  The  rule  is  settled  that,  when  live  stock 
are  delivered  to  a  carrier  In  sound  condition, 
and  the  shipper  does  not  accompany  them, 
and  they  arrive  at  destination  dead  or  In  an 
Injured  condition,  the  burden  rests  on  the  car- 
rier to  show  that  It  Is  not  liable.  Railway 
V.  Broslus,  47  Tex.  Civ.  App.  647,  106  S.  W. 
11.S1;  Railway  v.  Powers,  54  Tex.  Civ.  App. 
168, 117  S.  W.  459;  Hallway  v.  Drahn,  157  S. 
W.  282;  Railway  v.  Ktag,  174  S.  W.  960; 
Railway  v.  Cave,  174  S.  W.  872;  Railway  v. 
Bryson,  196  S.  W.  1165.  If  the  Jury  discredit- 
ed the  testimony  of  appellant's  witnesses,  the 
presumption  in  favor  of  the  negligence  of  ap- 
pellant was  not  removed. 

If  appellant  was  guilty  of  negligence,  which 
the  law,  under  the  facts,  presumes,  there  was 
testimony  to  sustain  a  verdict  for  $160. 

[2]  Appellee  recovered  a  Judgment  for  less 
In  the  county  court  than  in  the  justice's  court, 
and  the  costs  should  have  been  assessed 
against  him  in  the  county  court  It  is  re- 
cited in  the  judgment  that  the  Judgment  was 
for  less  In  the  county  court  than  in  the  jus- 


tice's court,  and  yet,  wltbont  endeavoring 
to  state  any  "good  cause"  for  so  adjudging 
the  costs,  appellant  had  half  of  the  costs  as- 
sessed against  It ;  the  other  half  being  assess- 
ed against  Its  codefendant  the  Texas,  Mexi- 
can Railway  Company.  The  latter  did  not 
appeal,  and  the  Judgment  against  It  will  not 
be  disturbed.    ' 

The  judgment  of  the  county  court  will  be  so 
frmended  as  to  affiess  the  costs  of  that  court; 
Incurred  by  appellant,  against  appellee,  and 
as  amended  will  be  affirmed.  The  costs  of 
this  appeal  will  be  assessed  against  appellee. 


MARION  COUNTY  v.  ROWELL^  County 
Judge,  et  al.    (No.  2037.) 

(Court  of  OMl  Appeals  of  Texas.    Tezarkana. 

Dee.   11,   1918.     Rehearing   Doiied 

Jan.  9,  1919.) 

LiMiTATroN  or  Actions  «=»192(3)— Puiao- 
iNG — Suspension  of  LdHrrATioNs. 
In  actI<Hi  against  county  judge  and  snreties 
on  his  l>ond  to  recover  money  dne  plaintiff 
county,  a  demurrer  to  petition  because  action 
was  barred  by  limitations  was-  properly  sus- 
tained, wliere  supplemental  petition  in  avoid- 
ance failed  to  show  defendant's  fraudulent  con- 
cealment of  cause  of  action  preventing  bringing 
of  an  action,  in  view  of  Rev.  St  1911,  arts. 
1427,  1453,  relating  to  judge's  statements,  re- 
port to  county  derk,  and  examinations. 

Appeal  from  District  Court,  Marion  Coun- 
ty; J.  A.  Ward,  Judge. 

Suit  by  Marion  County  against  T.  D.  Row- 
ell,  as  County  Judge,  and  the  sureties  on  his 
official  bond.  Demurrer  to  petition  sustained, 
and  the  County  appeals.    Affirmed. 

Mason  Williams,  of  San  Antonio,  for  appel- 
lant 

W.  L.  Orogan,  of  Shreveport,  La.,  and 
R.  R.  Taylor,  Schluter  &  Singleton,  and 
Armlstead  &  Benefleld,  all  of  Jefferson,  for 
appellees. 

LEVY,  J.  The  suit  Is  by  Marion  county 
against  T.  D.  Howell,  as  county  judge,  and 
the  sureties  on  his  official  bond,  to  recover  a 
sum  of  money  alleged  to  be  due  and  owing 
the  county  during  the  year  1900.  The  suit 
was  filed  April  9,  1917.  The  defendants  spe- 
cially demurred  to  the  i)etItion  upon  the 
ground  that  the  alleged  cause  of  action  was 
barred  by  the  statutes  of  limitatioiu  The 
plaintiff,  by  supplemental  petition,  pleaded  in 
avoidance  of  the  statute  of  limitation.  The 
court  sustained  the  demurrer,  and  the  appeal 
Is  to  revise  the  ruling  of  the  court.  ' 

It  Is  believed  that  the  court  did  not  err  In 
sustaining  the  special  demurrer;  for  the 
matters   pleaded   in    the   supplemental   petl- 
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flon,  Mlied  upon  to  pr«r6nt  tbe  niimlns  of 
the  statute  of  UmltatloD,  fall  to  show  sncb 
fnindul^it  conduct  or  fraudulent  conceal- 
ment of  the  cause  of  action  by  the  defeadant 
as  irould  prevent  the  bringing  of  an  action 
sach  as  sued  upon.  The  statute  (article  1427) 
requires  an  officer  collecting  money  for  the 
county  to  report  same  in  writing  to  the  coun- 
ty clerk,  and  the  pleading  does  not  show  that 
such  report  was  not  made  by  the  def^idant 
And  as  the  statute  (article  1453)  requires  the 
district  Judge  to  appoint  at  each  term  of  the 
district  court  a  finance  committee  to  examine 
into  the  condition  of  the  finances  of  the  coun- 
ty, it  would  not  appear  from  the  pleading 
that  the  county  was  fraudulently  prevented 
from  legal  ways  of  knowing  or  ascertaining 
that  the  debt  alleged  was  due  and  owing. 
And  otherwise  giving  full  force  and  effect  to 
the  said  pleading,  it  Is  believed  that  it  is 
wholly  insufficient  to  anthorise  the  staying  of 
the  bar  of  limitation.  It  is  quite  unlike  the 
cases  cited. 
The  Judgmoit  Is  affirmed. 


liANOASTEB  &  WIGHT  ▼.  ALIiBN. 
(No.  2022.) 

(Court  of  Civil  Appeals  of  Tezaa.    Tezarkana. 

Dec.  23,  1918.    Rehearing  Denied 

Jan.  2,  1919.) 

1.  Master  ard  Servant  «=>286(14)— Dbbaii.- 
MKNT  or  SjNanrB— JuBT  QmsnoN— Defbo- 
TivE  Switch  Point. 

In  action  for  death  of  locomotive  fireman 
from  derailment  of  engine  engaged  in  interstate 
commerce,  evidence  that  switch  point  was  in  a 
condition  to  cause  wheel  to  climb  on  top  of  rail 
and  cause  derailment  was  sufficient  to  warrant 
the  submission  to  jury  of  whether  switch  point 
was  defective. 

2.  Appeal  and  Bbbob  «=»1002  —  Finding— 
CoNixicnNQ  Evidence. 

Jury's  finding  settled  conflict  in  the  evidence. 

3.  COMIIEBCE   4s>8(6)— INTEBSIATE    C^OIOCEXCB 

—Laws  Applicable. 
In  action  for  death  of  fireman  engaged  in 
interstate  commerce.  Act  Cong.  Feb.  17,  1911 
(TJ.  S.  Comp.  St  if  8630-S639),  to  promote 
the  safety  of  employes  and  travelers  by  com- 
pelling common  carriers  to  equip  their  locomo- 
tives with  safe  and  suitable  boilers,  and  section 
2  of  that  act,  as  amended  by  Act  Cong.  March 

4.  1915  (U.  S.  Comp.  St  |S  8639a-8639d),  and 
the  regulations  of  the  Interstate  Commerce  Com- 
mission, constitute  the  law  of  the  case. 

4.  Mastee  and  Servant  «=»110  —  Neqli- 
OENCE  OF  Railroad— Act  of  Congress. 
Act  Cong.  Feb.  17,  1911  (TJ.  S.  Comp.  St 
a  8630-8639),  providing  for  official  inspection 
of  locomotives  engaged  in  interstate  commerce 
under  rules  of  Interstate  Commerce  Commission, 
did  not  change  railroad's  legal  duty  to  exercise 


ordinary  care  to  keep  its  madiinery  in  tw- 
sonably  safe  condition,  so  that  the  fact  that  as 
appliance  is  not  condemned  npon  inspection  ii 
not  conclusive  on  questlcrii  of  wfaetfier  it  is  a 
safe  appliance.  ' 

5.  Death  «=»86(2)—Dahabeb— Actual  Ears- 
ino  foweb. 

In  action  for  death,  where  deceased  leaves 
widow  and  children,  damages  are  not  limited  to 
loss  of  actual  earning  power  of  deceased,  and 
jury  may  award  children  damages  for  loss  of  i 
father's  nnrtnre  and  admonitirai. 

6.  Death  4s>99(4)— EiXcessive  Damages. 

In  action  for  death  of  48  year  old  fireman,  t 
927,000  judgment,  awarded  to  widow  and  seven 
children,  was  not  so  excessive  as  to  require  re- 
duction by  Court  of  CHvil  Appeals. 

Appeal  from  District  Court,  Harrison  Cooo- 
ty;  P.  O.  Beard,  Judge. 

Action  by  Mrs.  Clara  Allen,  administratrix, 
against  Lancaster  k  Wight,  receivers.  Judg- 
ment for  plaintiff,  and  defoidant  appeals. 
AtUrmed. 

F.  H.  Prendergast  and  Brown  ft  Ball,  all 
of  Marshall,  for  appellant. 

S.  P.  Jones  and  J.  X.  Casey,  both  of  Mar- 
shall, for  appellee. 

HODGES,  J.  This  appeal  la  from  a  Judg- 
ment for  $27,000,  rendered  In  favor  of  the 
widow  and  children  of  T.  O.  Allen,  deceased, 
against  the  receivers  of  the  Texas  &  Pacific 
Railway  Company.  Allen  was  icilled  as  a  re- 
sult of  the  derailment  of  the  oiglne  on  which 
he  was  employed  as  a  fireman.  The  accident 
occurred  near  a  switch  in  the  railway  yards 
at  Tezarkana,  Tex.,  as  the  engine  pulling  the 
train  was  approadilng  the  depot 

[1]  The  court  submitted  only  two  of  the 
grounds  of  negligence  set  out  In  ttie  plaintiff's 
original  petition,  a  defective,  switch  point, 
and  a  defective  flange  on  a  wheel  of  the  front 
trucks  of  the  aigina  The  appellant  contends 
that  the  evldraice  as  to  a  defective  switch 
point  was  not  sufficient  to  authorize  the  sub- 
mission of  that  issue  to  the  Jury.  While  the 
testimony  does  not  moke  clear  Just  wha: 
caused  the  derailment  of  the  engine,  evidence 
was  admitted,  apparently  without  objection, 
which  tended  to  show  that  the  swltdi  point 
was  In  a  condition  to  cause  the  wheel  to  climb 
on  top  of  the  rail  and  produce  such  an  acci- 
dent We  are  not  prepared  to  say  that  this 
evidence  was  not  sufficient  to  warrant  the 
submission  of  that  Issue  to  the  Jury. 

[2]  There  was  considerable  testimony  offer- 
ed by  both  Bides  as  to  the  condition  of  the 
flange  on  a  front  wheel  of  the  engine  trucks. 
That  of  the  appellee  tended  to  show  that  the 
flange  was  worn  to  such  an  extent  that  it  was 
unsafe  to  keep  the  wheel  in  the  service.  It 
appeared  from  the  evidence  g«ierally  that 
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wlieeki  are  conatrncted  to  tbat  the  angle 
made  by  tbe  flange  and  the  tread  of  tl)e 
wbeel  Is  obUftue;  tiiat  In  tbe  course  of  time 
the  wear  resultlnsfrom  friction  tends  to  make 
that  angle  more  acute;  that  the  flange  be- 
comes thinner,  and  Us  Inside  surface  next  to 
die  rail  beccKnes  more  nearly  vertlcaL  The 
appellant  Introduced  in  evidence  the  mlee 
and  tests  promulgated  by  the  Master  Car 
Builders'  Association,  which  were  approved 
by  the  Interstate  Commerce  Gommissioa. 
Several  of  appellants'  witnesses  teetifled  that 
a  gauge  had  bem  adopted  by  which  to  meas- 
ure the  extoit  of  the  wear  of  the  flange  and 
thus  determine  when  the  wheel  became  de- 
teriorated to  soch  an  extent  that  it  sbonld 
be  put  out  of  service.  They  testified  tbat 
they  had  applied  the  gange  to  this  particular 
wheel,  and  that  according  to  the  roles  It  was 
not  subject  to  condemnation.  The  state  of 
the  evidence  was  such  that  the  Jury  might 
have  found  ^ther  way  regarding  the  condi- 
tion of  ttie  wheel ;  and  their  verdict  settled 
the  conflict 

AnteUants  reooested,  among  other  special 
charges,  the  ftdlowlng: 

"It  appears  In  this  case  that  Allen  at  tiie 
time  he  was  killed  was  engaged  in  interstate 
eonimecee,  and  the  rights  of  the  plaintiff  are 
tlterefoie  governed  by  the  act  of  Oongress.  If 
yon  believe  in  this  case  that  the  flanges  on  the 
wheel  were  in  accordance  with  said  rules  en- 
acted by  the  Interstate  Commerce  Oommission, 
then  yon  cannot  find  that  the  railroad  company 
was  negligent  in  that  regard." 

(3]  The  refnsal  to  give  that  charge  Is  as- 
signed as  error.  It  Is  conceded  that  Allot 
was  at  the  time  of  the  injury  assisting  in  op- 
erating a  train  engaged  In  Interstate  com- 
meree,  and  It  follows  that  tiie  act  of  Congress 
and  the  regulations  of  the  Interstate  Com- 
merce Commlsalon,  so  far  as  applicable, 
Btiould  constitute  the  law  of  this  case.  In 
lUll  Congress  enacted  a  law  entitled  "An  act 
to  promote  the  safety  of  employes  and  travel- 
ers upon  railroads  by  compiling  common 
carriers  engaged  in  interstate  bommeree  to 
equip  their  locomotives  with  safe  and  suit- 
able boilers  and  appurtenances  thereto."  Act; 
Oong.  Feb.  17, 1911,  c.  103,  86  Stat.  913  (U.  8. 
Oomp.  St  If  8630-8639).  The  second  section 
(section  86111)  is  as  follows: 

•^hat  from  and  after  the  first  day  of  July, 
nineteen  hundred  and  eleven,  it  shall  be  nnlaw- 
fnl  for  any  oommoa  carrier,  its  officers  or  agents, 
subject  to  this,  act  to  nse  any  locomotive  engine 
propelled  by  steam  power  in  moving  interstate 
or  foreign  trafiic  unless  the  boiler  of  said  lo- 
comotive and  appurtenances  thereof  are  in  prop- 
er condition  and  safe  to  operate  in  the  service 
to  wlrich  the  lame  is  pnt  that  the  same  may  be 
•Biployed  in  the  active  service  of  sudi  carrier 
in  moving  traffic  -withont  unnecessary  peril  to 
life  or  limb,  and  all  boilers  shall  be  inspected 
from  time  to  time  in  accordance  with  the  pro- 
visions of  this  act,  and  be  able  to  withstand  sudt 


test  or  tests  as  may  be  prescribed  in  the  rales 
and  regulations  hereinafter  provided  for." 

In  1915  this  law  was  amended  (Act  Cong. 
March  4.  1915,  c  168,  38  Stat  1192  [U.  S. 
Comp.  8t  H  8e39a-«639d])  so  as  to  make  it 
apply  to  and  include  the  entire  "locomotive 
and  tender  and  all  of  parts  and  i^purte- 
nances  thweof."  The  act  provided  for  a  sys- 
tem of  ofildal  inspection  to  be  conducted  un- 
der rules  and  tests  approved  by  the  Interstate 
Commerce  Commission.  (Carriers  engaged 
In  Interstate  commerce  were  required  to  file 
with  the  chief  government  inspector  tb^r 
rules  and  instructions  for  the  inspection  of 
their  boilers,  locomotives,  tenders,  and  appur- 
tatances.  And  after  a  hearing  and  approval 
by  the  Interstate  Commerce  Commission  such 
rulsB  and  instructions,  with  sudt  modifications 
as  the  oosamlsslaa  required,  should  become  ob- 
ligatory upon  the  carriers.  It  was  also  provid- 
ed fltat  if  any  carrier  failed  to  file  its  rules  and 
lastmctlons,  rules  and  instructions  not  In- 
consistent with  the  law  were  to  be  prepared 
t^  the  chief  inspector,  and,  after  approval  by 
the  Interstate  CJommeroe  Commission,  should 
become  obligatory.  A  penalty  of  $100  was 
prescribed  for  a  violation  of  any  of  the  terms 
of  the  act  to  be  recovered  lo  a  suit  filed  In 
the  Ustrict  Court  of  the  United  States  by  or 
under  the  direction  of  the  Attorn^  OeneraL 
It  was  further  provided  that  whenever  a 
boiler,  locomotive,  or  tender,  or  any  of  th^r 
appnrt«iances,  were  found  to  be  in  a  condi- 
tion not  in  conformity  with  the  laws,  rules, 
and  teste  adopted  and  approved  as  provided, 
the  use  of  such  machln«7  should  be  discon- 
tinued. The  evidence  shows  that  In  Obedi- 
ence to  that  law  rules  and  teste  had  been 
adopted  for  determining  when  car  wheels  had 
become  so  worn  as  to  be  condemned  as  un- 
safe. Testimony  offered  by  the  appellante 
tended  to  show  that  the  wheel  alleged  to  be 
defective  was  not  unsafe  according  to  the 
tests  prescribed  by  the  rules  adopted  for  that 
purpose. 

[4]  The  propriety  of  giving  the  requested 
charge  depends  upon  whether  the  tests  ap- 
proved by  the  Interstate  Commerce  0>m- 
mission  furnished  the  sole  standard  for  de- 
termining the  fitness  of  the  wheel  for  use 
by  the  appellant  In  his  general  charge 
the  court  had  Instructed  the  Jury  that  the 
term  "negligence"  meant  a  failure  to  exer- 
cise ordinary  care,  and  ordinary  care  was 
such  care  as  a  person  of  ordinary  prudence 
would  exercise  under  the  same  circum- 
stances. He  further  told  the  Jury  that  the 
receivers  operating  the  railroad  were  re- 
quired to  exercise  ordinary  care  to  furnish 
Ite  servants  reasonably  safe  and  suitable 
machinery  for  the  work  they  were  employed 
to  perform,  and  to  exercise  ordinary  care  to 
keep  that  machinery  in  a  reasonably  safe 
condition  for  the  transaction  of  Its  business; 
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that  if  the  defendants  exerclsefl  <3iat  care, 
then  the  plaintiff  was  not  entitled  to  recover. 
No  complaint  is  made  of  the  common-law 
tests  thus  laid  down  for  the  guidance  of  the 
Jnry  In  determining  whether  or  not  the  rail- 
way company  had  been  guilty  of  negligence 
in  continuing  the  use  of  the  wheel  in  ques- 
tion. In  the  absence  of  any  statute  prescrib- 
ing a  different  test,  that  adwted  by  the  court 
is  the  one  generally  approved.  When  Con- 
gress enacted  the  law  which  authoriEed  the 
interstate  Commerce  Commission  to  provide 
rules  and  tests,  it  is  not  to  be  assumed  that 
it  was  intended  to  lower  the  standard  of  cau- 
tion wtticb  has  so  long  prevailed  and  which 
is  so  universally  recognized  by  the  courts  of 
tliis  country.  The  more  reasoAable  infer- 
ence is  that  the  law  was  designed  to  enhance 
the  safety  of  railway  transportation  by  re- 
quiring greater  precautions  against  the  re- 
tention of  defective  machinery.  The  effect 
of  the  statnte  and  the  apprc^Drtate  regula- 
tions which  it  authorised  was  to  make  the 
failure  to  comply  with  its  standards  negli- 
gence as  a  matter  of  law;  whereas  before 
this  adoption  such  failure  presented  an  issue 
of  fact  to  be  determined  by  the  Jury  accord- 
ing to  the  common-law  standard.  Iliat, 
however,  did  not  otherwise  alter  the  legal 
duty  of  the  railway  company  to  still  exercise 
ordinary  care  to  keep  its  machinery  in  a 
reasonably  safe  condition.  1  Thompson  on 
MegUgence,  f  13;  Sutton's  Administrators  v. 
Wood  et  al.,  120  Ey.  23,  86  S.  W.  201,  8  Ann. 
Cas.  894.  The  tests  prescribed  and  approved 
by  the  commission  were  not  expected  to  be 
the  sole  legal  guides  for  determining  whether 
or  not  ordinary  care  has  been  exercised  by 
railroad  companies  in  respect  to  their  ma- 
chinery ;  by  a  special  provision  of  the  law  car- 
riers had  the  right  to  adopt  rules  requiring 
higher  standards  of  fitness  than  those  per- 
mitted by  rules  and  tests.  The  rules  of  the 
commission  were  merely  to  determine  when 
machinery  had  become  so  deteriorated  that  it 
must  be  removed  from  the -service,  and  are 
not  to  be  looked  upon  as  licensing  the  re- 
tention of  all  machinery  which  might  not  be 
subject  to  condemnation,  regardless  of  its 
effect  upon  the  public  safety.  Motile  it  is  not 
likely  that  loyal  and  competent  government 
inspectors  would  adopt  rules  which  permit 
the  retention  of  machinery  that  common  pru- 
dence would  condemn  as  unsafe,  yet  their 
failure  to  condemn  cannot  operate  as  con- 
clusive proof  of  a  safe  appliance.  We  are 
therefore  of  the  opinion  that  the  court  did 
not  err  in  refusing  the  special  charge  quoted. 
If  the  tests  approved  by  the  commission  were 
more  exacting  than  those  recognized  by  com- 
mon-law rules,  the  appellants  have  no  right 
to  complain  at  the  refusal  of  the  court  to 
give  the  special  charge.    On  the  other  hand. 


if  those  tests  permitted  the  retention  of  ma- 
chinery which  men  of  ordinary  prudence 
^ould  condemn  as  unsafe,  appellants  were 
not  entitled  to  the  charge.  For  It  is  not  to  be 
assumed  that  Congress  Intended  to  anthorize 
a  lessening  of  ttie  precautions  for  the  safet.T 
of  the  public  and  the  employes  on  railway 
trains. 

The  appellee  offered  in  evidence  a  plaster 
cast  of  the  wheel  which  it  U  claimed  was  de- 
fective. This  plaster  cast  was  made  by  one 
of  the  attorneys  who  r^resented  the  appellee 
in  the  trial  in  the  court  below.  Over  the  ol>- 
Jectlon  Vl  the  appelant  this  attorney  was 
permitted  to  detail  the  circumstances  under 
which  he  tjook  the  plaster  cast,  and  to  testify 
that  It  was  correctly  taken.  The  objection 
urged  was  that  the  witness,  being  an  attorney 
in  the  case,  stiould  not  have  been  permitted 
to  become  a  witness  for  proving  such  factR. 
It  is  argued  that  such  conduct  was  a  viola- 
tion of  the  rules  of  professional  ethics  and 
shonld  be  rebuked  by  reversal  of  the  Judg- 
ment. Whatever  may  be  said  as  to  the  pro- 
fessional propriety  of  an  attorney  engaging 
in  that  method  of  preserving  and  presenting 
evidence,  we  are  not  disposed  to  go  to  the  ex- 
tent insisted  upon  by  counsel  for  the  appel- 
lant. We  do  not  feel  Justified  in  visiting  np- 
on  an  an(rilending  client  the  consequences  of 
an  imprc^er  act  on  the  part  of  an  attorney 
where  such  act  has  not  illegally  prejudiced 
the  rights  of  the  c^iposlng  party  In  the  trial 
of  the  case.  An  attorney  in  a  case  is  not  by 
reason  of  his  employment,  rendM«d  incom- 
petent OS  a  witness,  except  in  certain  in- 
stances. If  his  testimony  is  rejected  it  is 
upon  the  sole  ground  that  he  violated  the 
rules  of  professional  ethics. 

II,  I]  The  deceased  left  a  widow  and  seven 
children.  To  the  widow  tlie  Jury  apportioned 
$8,UU0,  and  the  remainder  was  divided  among 
the  children,  whose  shares  ranged  from  $2S0 
to  H,fiOO.  It  may  be  that  the  deceased,  who 
was  48  years  old  at  the  time  of  his  death 
and  had  an  expectancy  of  something  over  '£i 
years,  could  not  have  earned,  clear  of  his  per- 
sonal expenses,  that  amoont  of  money,  had  be 
lived  out  his  expectancy.  But  we  do  not 
understand  ttie  rule  to  be  that  the  amount 
of  damages  recoverable  in  actions  of  tills 
kind  is  limited  to  the  loss  of  the  actual  earn- 
ing power  of  the  deceased.  The  chlldrea  lose 
more  than  what  their  father  would  give  them 
In  dollars  and  cents;  by  the  wrongful  act 
of  the  railway  company  they  were  deprived 
of  a  father's  nurture  and  admonition,  and  It 
is  left  to  the  Jury  to  place  a  pecuniary  value 
upon  that  feature  of  their  loss.  While  the 
verdict  in  this  case  seems  to  be  a  liberal  one, 
we  do  not  feel  Justified  in  holding  that  it  is 
so  excessive  as  to  require  reduction. 

The  Judgment  is  atlirmed. 
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WAOO  OIL  ft  AEVININO  CO.  t.  TBXAS 
RBFININO  OO.    (No.  6120.) 

(Court  ot  (Tivil  Appeals  of  Texas.     San  An- 
tonio.   Jan.  8,  1019.) 

Appeal  and  B}iibo«  «=»76ft— Bwbfb— Copt 
OF  AaaiaififBNTa  of  Ebbob. 
Assignmcnta  of  enov  are  insuffictent  whore 
they  oxitist  of  the  motiov  for  new  trial,  and  tlie 
paragraphs  thereof  are  not  copied  in  the  brief 
as  required  by  oonrt  rule  29  (142  6.  W.  z),  bat 
are  radically  revised  or  reconstructed. 

Appeal  from  District  Court,  Bexaj  C!otin- 
ty ;  S.  G.  Tayloe,  Judge. 

Suit  by  Eusene  Barly  and  another,  under 
the  firm  name  ot  the  Waco  Oil  &  Refining 
Company,  against  the  Texas  Beflning  Com- 
pany. Judgment  for  defendant,  and  plain- 
tiff appeals.    Affirmed. 

Ingrum  &  Bobinson,  of  San  Antonio,  for 
appellant 

Templeton,  Brooks.  Kapler  &  Ogden,  of 
San  Antonio,  for  appellee. 

MOUBSUND,  J.  This  is  a  suit  by  Eugene 
Early  and  William  Foster,  under  the  firm 
name  of  Waco  (Ml  ft  Refining  Company, 
against  appellee,  for  C2,112,  alleging  that 
they  entered  into  a  contract  with  appellee  on 
or  about  October  6,  1913,  whereby  they  sold 
appellee  96,000  gallons  of  prime  crude  cotton 
seed  oil  f.  0.,  b.  at  Wolfe  CSty,  Tex.,  at  4S% 
rents  per  gallon ;  that  appellee  breached  the 
contract  and  refused  to  accept  the  oil,  where- 
upon appellants  sold  same  in  open  market 
on  October  10,  1913,  at  43%  cents  per  gallon, 
or  at  a  loss  of  $1,020  from  the  price  agreed 
to  be  paid  by  appellee;  that  appellants  were 
compelled  to  pay  a  broker  $192  for  making 
such  sale.  The  petition  contained  the  fur- 
ther allegation  that  appellants  had  a  con- 
tract with  the  Hunt  County  Oil  Company  for 
said  qnantity  of  oil,  providing  for.  the  deliv- 
ery of  four  tanks  In  October,  four  In  November 
and  four  In  December,  t  o.  b.  mill,  in  buyer's 
tanks,  to  be  paid  for  by  sight  draft  with  biU 
of  lading  attached ;  that  appellee  was  fully 
informed  ot  the  terms  of  said  contract  and 
that  It  would  have  to  pay  the  difference  be- 
tween the  price  at  which  plaintiffs  had  bought 
said  oil  and  that  to  be  paid  by  appellee ;  that, 
after  closing  the  contract  over  the  phone,  ap- 
l)ellant  assigned  the  contract,  without  re- 
course, to  appellee,  and  attached  same  to  a 
draft  for  the  sum  due ;  and  that  appellee  re- 
fused to  honor  said  draft,  and  notifled  appel- 
lants it  would  not  take  the  oil. 

Appellee  answered  by  general  denial,  and 
a  spiecial  plea  that  it  made  no  agreement  oth- 
er tlian  one  to  take  the  oil  provided  appel- 
lants procnred  for  it  a  contract  by  the  mill 
to  sell  the  oil  direct  to  appellee,  the  purchase 


pA<x  therefor  to  be  due  and  payable  oh  de< 
livery  thereof ;  that  appellants  failed  to  ten- 
der such  a  contract 

The  court  at  appellants'  request  filed  his 
conclusions  of  fact  and  law  In  support  of 
his  Judgment  for  appellee.  Prior  to  the  fliins 
thereof  the  amended  motion  for  new  trial 
had  been  overruled.  The  record  contains  no 
assignments  ot  error  other  than  the  para- 
graphs of  said  motion.  The  assignments  of 
error  appearing  in  the  brief  are  not  copies  of 
the  paragraphs  of  said  motion.  Some  of 
them  present  questions  raised  In  the  motion, 
but  each  has  been  revised  to  such  an  extent 
as  to  disclose  clearly  a  purpose  to  reconstruct 
the  paragraph  Instead  of  to  copy  the  same. 
Objection  Is  made  to  the  consideration  of  the 
assigrnments  and  the  same  must  be  emstalned. 
Mansfield  v.  Mansfield,  196  S.  W.  169,  and 
cases  therein  cited.  The  nearest  approach 
to  a  copy  is  made  in  the  fifth  aasignment,  Ixit 
even  if  It  could  be  held  that  as  to  such  as- 
signment rule  20  (142  8.  W.  x)  was  compiled 
with,  tb«  assignment  Is  too  general  to  merit 
consideration.  There  being  bo  fnndam«tttal 
emt  apparent,  die  Jndgment  must  be  at- 
firmed.  We  wlU  say,  however,  that  the  briefs 
disclose  a  case  In  wbMr  appellants  undertook 
to  establish  a  contract  made  over  the  tele- 
phone, and  there  is  a  direct  conflict  Ita  the 
testimony  of  the  persons  who  liad  the  con- 
versation. The  court  was  warranted  to  find- 
ing that  Mlddleton,  who  spoke  for  appellee, 
Intended  to  contract  for  the  delivery  to  appel- 
lee of  a  contract  for  oil  made  by  the  mill  di- 
rectly with  appellee,  and  not  for  the  assign- 
ment of  a  contract  by  appellants  which  the 
mill  had  made  with  them,  and  that  as  ap- 
pellants* spokesman  did  not  so  understand 
and  agree,  there  was  no  meeting  of  the  minds 
of  the  parties. 

Judgment  afllrmed. 


JOWELIi  V.  LAMB  et  aL     (Ko.  8217.) 

(CJourt  of  Civil  Appeals  of  Texas.    Dallas.    Dec. 
14,  1018.    Rehearing  Denied  Jan.  18,  1919.) 

1.  Appeal  and  Errok    9=9346(1)— Decisioits 
Appealable— Tim. 

Where  a  temporary  injunction  was  granted 
on  September  18th,  and  on  October  80th  a  mo- 
tion to  dissolve  was  overruled,  an  appeal,  taken 
November  7th  is  too  late,  for  under  the  statute 
an  appeal  from  the  granting  of  a  temporary  in- 
junction must  be  taken  within  15  days,  and  the 
action  of  the  court  on  October  80th  in  no  way 
modified  or  changed  the  original  injunction ; 
hence,  appeal  not  having  been  taken  in  time,  it 
must  be  dismissed. 

2.  Appeal  and  Ebrob    «=9lO(K2)— Decisions 
Appealable. 

Under  Vernon's  Sayles'  Ann.  Civ.  St.  1914, 
art  4644,  no  appeal  Is  allowed  from  a  judgment 
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itaijbig  a  motioli  to  disaolTe  a  tempomsr  la- 
junction  previously  granted. 

Appeal  from  Diatrtct  Court,  HIU  County; 
Horton  B.  Porter,  Judge. 

Suit  by  A.  B.  Lamb  and  otliers  agalut  Bill 
Joiwell.  From  a  judgment  overruling  a  mo- 
tion to  dissolve  a  temporary  Injunction 
granted  tn  vacation,  defendant  appeals.  Ap- 
peal dismissed. 

J.  Webb  StoUeawerdc,  o£  HiUaboro^  for  ap- 
pellant. 

Collins,  Morrow  4;  Morrow,  Of  Billsboro, 
for  appellees. 

RAINiEY,  Cw  J.  This  appeal  la  from  a 
judgmoit  overruUng  a  motion  to  dissolve  a 
temporary  Injunction  granted  In  vacation. 

On  the  18th  day  of  September,  1918,  Hon. 
Horton  B.  Porter,  district  judge  of  Hill  coun- 
ty, In  chambers,  granted  a  temporary  Injunc- 
tion against  appellant,  at  the  instance  of  ap- 
pellees,  restraining  appellant  from  planting  a 
certain  tract  of  land  or  any  part  thereof  in 
grain  or  other  crops  which  will  mature  dur- 
ing the  year  1919,  etc.,  until  further  ord«  of 
the  court.  The  writ  was  issued  and  made  re- 
turnable September  18,  1918,  and  returned 
tbe  same  day.  Appellant  filed  a  motion  to 
dissolve  and  dismiss. 

On  October  30,  1918,  in  vacation  the  mo- 
tion, to  dissolve  the  temporary  injunction 
was  heard,  and  same  was  overruled.  At  the 
same  time,  the  parties  having  appeared,  the 
court  beard  the  pleadings,  the  evidence  and 
argument  of  counsel,  and  rendered  judgement 
for  plaintifCs,  overruling  said  motion  to  dis- 
solve, and  that  said  injunction  continue  in 
"loroe  pending  trial."  Appellant  excepted 
and  gave  notice  of  appeal. 

On  November  7, 1918,  appellant  filed  his  ap- 
peal bond,  redtlng: 

"Whereas,  in  tlie  above  styled  and  numbered 
cause,  pending  in  the  district  court  of  Hill 
county,  Tex.,  the  court  in  vacation,  to  wit,  on 
the  80th  day  of  October,  A.  D.  1918,  granted  an 
injunction  in  favor  of  plaintiff  and  against  the 
defendants,  restraining  said  defendant  from 
sowing  grain  on  the  140  acres  of  land  described 
in  plaintiffs'  petition,  and  aU  costs,  said  injunc- 
tion being  a  temporary  injunction,  to  which  ac- 
tioa  of  the  court  the  said  Bill  Jowell  then  and 
there  excepted  and  gave  notice  of  appeal,"  etc. 

— and  further  proceeded  In  proper  form. 

[1, 2]  The  bond  purports  to  be  one  for  an 
appeal  from  the  order  granting  the  Injunc- 
tion as  though  made  October  30,  1918,  when 
the  injunctltm  was  granted  on  the  18th  day 
of  Septeml>er,  and  the  appeal  in  this  case 
was  attempted  to  be  perfected  on  November 
7,  which  is  more  than  a  month  after  the 
granting  of  the  injunction.  The  statute  re- 
quires that  an  appeal  from  the  granting  of  a 
temporary  injunction  must  l>e  taken  within 


16  days  from  the  granttng  of  sudi  order. 
The  order  granting  the  Injuiutioa  was  made 
on  September  18,  1918,  and  was  stiU  in 
force  on  October  30th,  when  appellant's  mo- 
tion to  dissolve  was  acted  upon  and  overruled 
by  the  court,  and  the  court  recited  in  its 
judgment  that  the  Injnnctloa  would  "continue 
in  force  pending  trial,"  whldi  did  not  have 
the  efCect  of  beginiiing  a  new  and  original 
injunction  from  which  an  appeal  would  not  at 
that  time  lie.  The  time  for  taking  an  appeal 
from  the  original  granting  of  the  injunction 
had  long  since  expired.  The  action  of  the 
court  on  October  30tb  in  no  way  modified  or 
changed  the  injunction.  Appellees  attack 
this  appeal  for  the  want  of  jurisdiction  Id 
tills  court  to  entertain  It.  The  appeal  was 
not  prosecuted  in  time,  which  leaves  this 
court  without  jurisdiction;  bence  the  ap- 
Iteal  will  have  to  be  dismissed.  The  appeal 
cannot  be  sustained  on  any  other  ground, 
as  the  judgment  was  on  a  motion  to  dis- 
solve, which  motion  was  overruled,  and  no 
appeal  is  allowed  from  such  a  Judgment 
Vernon's  Sayles'  R.  S.,  art  4644;  Powdrill 
V.  Powdrill,  134  S.  W.  272. 

Having  no  jurisdiction  to  review  and  de- 
termine this  case,  the  appeal  is  dismissed. 


CHEW  et  aL  T.  DB  WARB  et  aL    (No.  1903.) 

(Court  of  C^ivil  Appeals  of  Texas.    Texarkana. 
April  12,  1918w     Rehearing  Denied 
May  2, 1918.) 

1.  BoCNDABiKS    «=93(S)— CoxiiKas. 

An  establidied  original  comer  must  controL 

2.  BouRDABixa    «=>3(0)  —  SmiVKTOB's  FOOT- 
STBPS. 

The  identification  on  the  ground  of  the  foot- 
steps of  the  surveyor  determines  the  tme  tioand- 
ary. 

3.  Watess  and  Watxb  Cottbskb    ®=3lll  — 

LaSKS— MEANDEB  LlIfKS. 

Where  original  boundary  followed  lake  me- 
ander line  and  waters  receded  imperceptibly,  the 
water's  edge  was  the  boundary. 

Appeal  from  District  Court,  Marion  Coun- 
ty;   £  A.  Whrd,  Judge. 

Action  by  J.  M.  De  Ware  and  other* 
against  W.  D.  Chew  and  others.  Judgment 
on  verdict  for  plalntifi^s,  and  defendants  ap- 
peaL    Affirmed. 

fnie  republic  of  Texas  Issued  a  patent  on 
January  25,  1842,  to  Robert  Potter  for  22 
labors  of  land  situated  in  what  la  now  Mari- 
on county  on  Ferry  or  Caddo  Iialre.  Tlie 
west  boundary  line  of  the  survey  calls  for  the 
lake.  Since  the  time  of  the  locatioo  of  tbt 
survey,  there  has  been,  it  appears,  recession 
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of  waters  of  the  l^ke.  And.  vooa  the  con- 
t«itlon  tbat  there  la  vacmt  pabllc  wdiool 
]and  or  domain  between  the  west  boundary 
line  of  the  Bobert  Potter  Bai;ye7  and  the 
water's  edge  of  the  lake^  the  state  of  Tdx&a 
Issued  to  W,  D.  Chew  two  patents;  one 
patent  of  Jane,  1910,  calling  for  344  acres; 
and  (Kte  patent  of  Novetnber,  1818,  calling 
for  178  acres. 

The  appellees,  owners  under  the  Robert 
Potter  survey,  brought  the  suit  in  trespass 
to  try  title  against  the  appellants,  claiming 
imder  the  Wi  D.  (3iew  patents.  It  was 
agreed  In  writing  between  the  parties  that 
the  appellees  owned  and  had  the  record  title 
to  all  land  claimed  by  them  to  an  of  sectlooa 
12,  13,  and  24  of  and  under  the  Potter  sur- 
vey, except  so  much  thereof  as  may  extend 
beyond  the  west  boundary  line  of  the  Potter 
survey.  And  the  oontioUing  issue  in  the 
case,  as  mads  in  the  trial,  is  the  location  of 
the  west  boundary  line  of  the  Robert  Potter 
survey.  If  the  present  water's  edge  of  the 
lake  is  the  west  boondary  line  of  the  Bobert 
Potter  surrey,  then  the  appellees  are  enti- 
tled to  judgment  for  the  land  sued  for. 

The  case  was  tried  on  qjiedal  issues.  The 
jnry  made  findings  of  fact  that:  (1)  The  sur- 
veyor who  originally  located  and  saiveyed 
the  Bobert  Potter  survey  actually  located  and 
marked  on  the  ground  the  northwest  comer 
of  the  survey  at  a  post  oak  marked  B.  P. 
near  the  water's  edge  of  Perry  or  Caddo 
Lake;  and  (2)  intended  at  the  time  of  the 
original  survey  to  make  the  meanders  and 
water's  edge  of  the  lake  the  west  boundary 
line  of  the  survey ;  and  (3)  the  west  bounda- 
ry line  was  surveyed  and  established,  but 
unmarked,  on  the  ground  by  the  original 
surveyor.  The  Jury  made  the  further  findings 
tliat:  (1)  The  waters  of  the  Ferry  or  Caddo 
Lake  since  the  location  of  the  Bobert  Potter 
survey  slowly  and  gradually  receded  for 
about  two  years ;  (2)  that  the  northwest  cor- 
ner of  the  Bobest  Potter  survey  was  ten 
yards  nearer  the  water's  edge  of  the  lake  at 
tlie  time  of  the  original  locatlcm  than  at  the 
present  time;  (3)  that  the  waters  of  the  lake 
-were  eight  feet  higher  at  the  time  of  the  lo- 
cation of  the  survey  than  since  the  recession 


and  at  the  present  time;  and  (4)  that  where 
the  waters  of  the  lake  bordered  the  Robert 
Potter  survey  the  recession  of  the  waters 
was  so  Blow  and  gradual  as  to  be  impercepti- 
ble at  the  time  to  the  eye. 

On  the  verdict  of  the  Jury  the  court  enter- 
ed Judgment  for  the  plalntlfFs.  The  findings 
of  fact  made  by  the  Jury,  having  support  In 
the  evidence^  are  bete  adopted. 

Schlnter  &  Singleton,  of  Jefferson,  for  ai>- 
pellants. 

T.  D.  Rowell,  of  Jeaersaa,  T.  W.  David- 
son, of  Marshall,  and  W.  Lb  Orogan,  of 
Shreveport,  La.,  for  appellees^ 

LEVY,  J.  (after  stating  the  tacts  as  kbova). 
[1-1]  The  original  locating  surveyor  ot  the 
Robert  Potter  survey,  as  found  by  the  jury, 
actually  established  on  the  ground  and  mark-' 
ed  for  identifleation  the  northwest  comer  of 
the  survey  at  a  post  oak  tree  marked  *%.  P." 
near  the  water's  edge  of  Ferry  or  Caddo 
Lake.  An  established  orlgtaal  comer  must 
govern  and  controL  Accordingly,  the  other 
calls  in  the  patent  for  the  west  line  will 
be  foUowed  from  the  established  northwest 
comer.  Tliese  calls  are  for  the  meanders  ot 
the  lake,  and,  as  found  by  the  Jury,  the 
original  locating  surveyor  of  the  Bobert  Pot- 
ter survey  intended  to  make  the  water's  edge 
and  the  meanders  of  Ferry  or  Caddo  Lake 
the  west  boundary  line  of  the  surrey.  The 
Identification  on  the  ground  of  the  footsteps 
of  the  surveyor  determines  the  true  boundary. 
Hughes  V.  State,  67  Tex.  av.  App.  306^  123 
S.  W.  177.  Therefore  the  west  boundary  line 
of  the  Bobert  Potter  survey  wilt  In  this  case 
follow  the  meanders  of  the  lake;  for,  as 
found  by  the  Jury,  the  receding  of  the  waters 
of  the  lake  on  the  west  boundary  line  of  the 
survey  was  slow  and  gradual,  and  where 
the  cliange  is  gradual  and  imperceptible  the 
boundaries  extmd  to  the  waters.  5  Oyc.  804; 
Tiedeman  on  Beal  Property,  |  488;  1  B.  G. 
L.  p.  230. 

We  have  carefully  examined  all  the  assign- 
ments In  the  case,  and  conclude  that  no  er- 
ror exists  that  warrants  a  reversal  of  the 
Judgment. 

Affirmed. 


Digitized  by  VjOOQIC 


990 


aOT  SOUTHWBSTBBN  BKPORTEB 


C^ei. 


lAEMORANDUM  DECISIONS 


ORANGE  LUMBER.  CO.  v.  ELLIS.  (No. 
3-2546.)  (Commission  of  Appeals  of  Texas, 
Section  A.  Jan.  15,  1919.)  Error  to  Court  of 
Civil  Appeals  of  First  Supreme  Judicial  Dis- 
trict. Action  by  J.  8.  ESlis  against  the  Orange 
Lumber  Company.  A  judgment  for  plaintiff 
was  reversed  by  the  Court  of  Civil  Appeals  (153 
S.  W.  1180),  and  upon  an  affirmance  of  the 
judgment  of  the  trial  court  on  rehearing,  de- 
fendant brings  error.  Affirmed,  as  recommended 
by  the  Commission  of  Appeals.  Adams  &  Hug- 
gins,  et  Orange,  and  Baker,  Botts.  Parker  & 
Oaxwood,  of  Houston,  tor  i>Uintiff  in  error. 
Holland  &  Holland,  of  Orange,  for  defendant  in 
error. 

SONFIS>LD,  P.  J.  Suit  by  J.  S.  EUig  againat 
th»  Orange  Lumber  Company  for  personal  in- 
juries sustained  by  him  while  in  the  employ  of 
defendant.  A  trial  by  jury  resulted  in  a  verdict 
and  judgment  in  favor  of  plaintiff.  On  appeal, 
the  Court  of  Civil  Appeals  reversed  the  judg- 
ment of  the  trial  conrt  and  remanded  th«  cause, 
158  S.  W.  1180.  Pending  motions  for  rehearing 
by  both  parties,  the  Court  of  Civil  Appeals 
certified  certain  questioiis  to  the  Supreme  Court, 
among  otbeis,  whether,  upon  the  facts  presented 
in  the  certificate,  there  was  error  in  refusing  a 
requested  charge,  to  the  effect  that  under  the 
undisputed  evidence  the  plaintiff  assumed  the 
risk  of  the  accident,  which  resulted  in  his  injury, 
and  instructing  the  jury  to  return  a  verdict  for 
the  defendant ;  or  did  the  facts  so  stated  pt<ment 
the  issue  of  assumed  risk,  which  ■hauld  have 
been  submitted  to  the  jury,  as  was  done?  The 
court  answered  that,  upon  the  facts  certified,  the 
issue  was  properly  submitted  to  the  jury.  105 
Tex.  363,  150  S.  W.  582.  Based  upon  the  an- 
swer to  this  and  the  other  questions  certified, 
the  Court  of  Civil  Appeals  granted  the  motion 
of  appellee  (plaintiff)  for  rehearing  and  affirmed 
the  judgment  of  the  trial  court.  A  writ  of  er- 
ror was  granted  by  the  Supreme  Court;  the 
court  being  inclined  to  the  opinion  tliat  npon 
the  record  disclosed,  which  was  regarded  as 
somewhat  different  from  the  facta  certified,  the 
plaintiff  assumed  the  risk.  Upon  a  careful  ex- 
amination of  the  record,  we  find  no  facts  dis- 
closed whidi,  under  the  principles  of  law  an- 
nounced by  the  Supreme  Court  in  its  answer  to 
the  questions  certified,  would  lead  to  the  conclu- 
sion that  the  plaintiff,  as  a  matter  of  law,  as- 
sumed the  risk.  We  therefore  recommend  that 
the  judgment  of  the  Court  of  Civil  Appeals, 
affirming  that  of  the  district  conrt  be  affirmed. 

PHILLIPS,  O.  J.  The  judgment  recommend- 
ed by  the  Commission  of  Appeals  is  adopted, 
and  will  be  entered  as  the  judgment  of  the 
Supreme  Court. 


PENN  V.  BUISCOB  COUNTY.  (No.  28- 
2658.)  (Commission  of  Appeals  of  Texas,  Sec- 
tion A.  Dec.  21,  1918.)  Error  to  Court  of 
Civil  Appeals  of  Seventh  Supreme  Judicial  Dis- 
trict. Action  by  J.  W.  Penn  against  Briscoe 
County.  From  a  judgment  of  the  Court  of 
Civil  Appeals  (162  S.  W.  916),  affirming  a  judg- 
ment for  defendant,  plaintiff  brings  error.    Dis- 


missed for  want  of  Jurisdiction.  C.  D.  RassoTI, 
of  Plainview,  for  plaintiff  in  error.  K.  Kwint 
Bain,  of  Floydsda,  for  defendant  in  error. 

TAYLOR,  J.  This  action  is  in  the  form  of 
trespass  to  try  title  to  the  S.  W.  %  of  survey 
No.  96,  block  B-1,  B.  S.  &  F.  cerUficate  1/770. 
in  Briscoe  county.  The  real  purpose  of  the  suit, 
however,  is  to  determine  the  true  location  of  tlie 
south  boundary  line  of  the  plaintiff's  one-fonrtii 
of  the  section.  162  S.  W.  916.  It  is  a  case  of 
boundary  purely,  and  comes  under  the  rule  stat- 
ed in  Cox  V.  Finks,  91  Tex.  318,  43  S.  W.  1. 
The  writ  was  sought  on  the  ground  that  tlie 
Court  of  Civil  Appeals  erroneously  declared  the 
substantive  law  of  the  caae.  The  writ  was 
granted  in  April,  1914.  In  November  followinr 
the  Supreme  Court  decided  the  caae  of  Cole  r. 
OoboUni,  106  Tex.  472,  170  S.  W.  1036,  holdiBg 
that  the  act  of  March  28,  1913  (Laws  33d  Jjeg. 
p.  107),  amending  article  1^1,  Reviaed  Statutes 
1911,  defining  the  jurisdiction  over  tlie  Court 
of  Civil  Appeals  where  such  court  has  errone- 
oudy  declared  "the  substantive  law  of  the  casp" 
(paragraph  6),  did  not  repeal  article  1591,  R^ 
vised  Statutes  1911,  which  made  judgments  of 
the  Courts  of  Civil  Appeals  final  in  certain 
cases,  indnding  cases  of  bonndatjr.  Tke  court, 
in  conduding  the  opinion,  stated  tihat  during  th« 
prior  term,  in  applying  the  act  of  1913,  the 
court  acted  under  the  view  that  its  effect  was  to 
confer  upon  tbe  Supreme  Court  jurisdiction  over 
questions  of  substantive  law  in  cases  made  final 
in  the  Court  of  Civil  Appeals  by  the  terms  of 
article  1591,  and  added  that  in  a  few  cases  writs 
of  error  had  been  granted  in  such  cases,  which, 
ander  the  ruling  announced,  woald  be  dismissed. 
This  is  doubtless  one  of  the  cases  refered  to. 
We  are  of  opinion  that  the  Supreme  Court  has 
no  jurisdiction  of  the  case,  and  recommend  it< 
dismiasaL 

PHILLIPS,  C.  J.  Case  dUmissed  for  want  of 
jurisdiction,  as  recommended  by  the  Commis- 
sion.   Judgment  will  be  so  entered. 


HUGHES  V.  STATE.  (No.  6231.)  (Court  of 
Criminal  Appeals  of  Texas.'"  Dec.  4, 1918.)  Ap- 
I)eal  from  Criminal  District  Court,  Harrii 
Ounty;  C.  W.  Robinson,  Judge.  R.  J.  Hughes 
was  convicted  of  aggravated  assault,  and  he  ap- 
peals. Affirmed.  &.  B.  Hendricks,  Asst.  Atty. 
Gen.,  for  the  State. 

MORROW,  J.  The  appellant  is  under  set- 
tence  of  confinement  in  the  county  jail  for  1:! 
months  for  the  offense  of  aggravated  assault  in 
a  conviction  on  an  indictment  for  an  asssDli 
with  intent  to  rape.  The  record  is  without  biik 
of  exception  or  statement  of  facts,  and  presenL*^ 
no  question  for  review.  The  judgment  is  there- 
fore affirmed. 


RAY  V.  STATE.  (No.  5203.)  (Court  of 
Criminal  Appeals  of  Texas.  Nov.  20,  ISlJi. 
Rehearing  Denied  Jan.  15,  1919.)  Appeal  frt'Si 
District  Court,  Bexar  County  ;  W.  S.  Anders>oa. 
Judge.    J.  T.  Ray  was  convicted  of  murder,  an  J 
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he  appeals.  Affirmed.  Carlos  B6«,  of  San  An- 
tonio, for  appellant.  E.  B.  Hendricks,  Aast. 
Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  web  convicted 
of  murder ;  the  jary  aasessing  hia  punishment  at 
2S  years  in  the  penitentiary.  This  is  a  fact 
case,  without  bills  of  exception,'  either  to  the  in- 
troduction or  rejection  of  testimony  or  to  the 
charges  of  the  court.  The  evidence  is  fully  suffi- 
cient to  support  the  verdict  of  the  jury.  Ap- 
l>ellant'8  theory  of  bis  case  was  self-defense. 
The  inry,  however,  disregarded  his  view  of  it 
and  found  him  guilty.  We  deem  it  unnecessary 
to  review  the  facts.  They  would  be  of  no  prac- 
tical utility  to  the  bar  and  bench,  and  there- 
fore the  facts  are  not  collated.  The  judgment 
will  be  affirmed. 


BAKBBE  et  al.  v.  PEUETT  et  al.  (No. 
410.)  (Court  of  Civil  Appeals  of  Texas.  Beau- 
mont. Dec.  19,  1918.)  Appeal  from  District 
Conrt,  Liberty  County;  J.  Li.  Maury,  Judge. 
Suit  by  Ed  Pruett  and  others  against  Will  L. 
Barbee  and  others.  Jndgment  for  plaintiffs,  and 
defendants  appeal.  Affirmed.  B.  B.  Pickett, 
Jr.,  of  Uberty,  and  W.  D.  Gordon  and  Thos.  J. 
Baten,  tioth  of  Beaumont,  for  appellants.  D. 
J.  Harrison  and  H.  B.  Marshall,  botli  of  Liber- 
ty, for  appellees. 

HIOHTOWEB,  C.  J.  This  is  an  appeal  from 
a  judgment  of  the  district  court  of  Liberty  coun- 
ty in  a  suit  brought  by  the  appellee  against  the 
appellants,  praying  the  cancellation  of  a  certain 
lease  contract  executed  by  appellees  in  favor  of 
appellants  covering  certain  lands  owned  by  ap- 
pellee in  Liberty  county.  The  principal  ground 
upon  which  the  lease  was  sought  to  be  canceled 
was  that  the  same  had  been  procured  by  fraud 
and  deceit  practiced  by  the  appellant  Will  L. 
Barbee  upon  the  appellee  Pruett.  The  trial  was 
before  the  court  without  a  jury,  and  judgment 
was  rendered  canceling  the  lease  as  prayed,  and 
apon  request  of  appellants  the  trial  court  pre- 
pared and  filed  findings  of  fact  and  conclusions 
of  law.    Vpoa  an  inspection  of  the  record,  we 


find  that  no  brief  has  been  filed  by  appellants  in 
this  court,  and  it  appearing,  upon  inspection  of 
the  pleadings  and  the  findings  of  fact  made  by 
the  trial  court,  that  the  judgment,  as  rendered, 
was  such  as  was  authorized  by  the  pleadings 
and  supported  by  the  court's  findings  of  fact, 
and  there  being  no  fundamental  error  appearing 
upon  the  face  of  the  record,  it  is  the  opinion  of 
this  court  that  the  Judgment  of  the  lower  conrt 
should  be  affirmed;    and  it  will  be  so  ordered. 


KNOX  ▼.  B.  K.  KING  &  SON.  (No.  396.) 
(Court  of  Civil  Appeals  of  Texas.  Beaumont. 
Dec.  19,  1918.)  Appeal  from  Nacogdoches 
County  Court;  J.  P.  Perritte,  Judge.  Proceed- 
ings between  Hiram  Knox  and  B.  K.  King  & 
Son.  E^m  a  judgment  for  B.  K.  King  &  Son, 
Knox  appeals.  Affirmed.  J.  W.  Minton,  of 
Hemphill,  for  appellant.  V.  E.  Middlebrook,  of 
Nacogdoches,  for  appellees. 

BROOKE,  J.  After  a  careful  examination  of 
the  record  in  this  case,  together  with  the  briefs 
of  counsel  for  the  respective  parties,  we  have 
come  to  the  conclusion  that  there  is  no  reversible 
error  shown,  and  the  cause  should  therefor«  be 
affirmed. 


WEIL  v.  HATTON  et  al.  (No.  808.)  (Court 
of  Civil  Appeals  of  Texas.  Beaumont.  Nov. 
21,  1918.)  Appeal  from  District  C<ourt,  Orange 
County;  W.  R.  Blackshear,  Judge.  Action  be- 
tween Felix  Weil  and  O.  M.  Hatton  and  others. 
From  the  jndgment  rendered,  Weil  appeals.  Af- 
firmed. Bisland  &  Bruce,  of  Orange,  for  appel- 
lant. H<^and  &'  Holland,  of  Orange,  for  appel- 
lee. 

BROOKE,  J.  In  this  cose  no  briefs  have 
been  filed  by  either  party,  and  we  have,  after 
carefully  examining  the  record,  found  no  error 
requiring  a  reversal.  The  case  appears  to  be 
controlled  by  Reyes  v.  Kingman  Texas  Imple- 
ment Company,  188  S^  W.  450.  The  judgment 
of  the  trial  court  is  therefore  affirmedi 
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ABANDONMENT. 

S«e  Appeal  and  Error,  ^=s>1090;  Attorney  and 
Client,  «=s>76,  145;  Divorce,  «=>37:  Emi- 
nent Domain,  4=>2;  Husband  and  Wife,  €=> 
302.  304,  313;  Landlord  and  Tenant,  «=»66; 
Limitation  of  Actions,  4=9ll8;  Pledges,  ^=> 
25;  Seduction,  «=>52;  Street  Bailroads,  «=9 
65,  60. 

ABATEMENT  AND  REVIVAL. 

m.  DEFECTS  AHD  OBJEOTIOKS  AS 
TO   FABTIE8  AHD  PR00EEDIH08. 

9=»39  (Tex.CiT.App.)  Dissolution  of  a  corpora- 
tion nnder  Vemon^B  Sayles'  Ann.  Civ.  St.  arts. 
120S-1208,  did  not  abate  a  auit  pending  against 
the  corporation,  we  deprive  tlie  court  of  power 
to  render  judgment;  the  dissolution  under  such 
statutes  being  a  qualified  one.— ISutcher  v.  J. 
I.  Case  Thresiung  Mach.  Co.,  207  S.  W.  980. 

V.  DEATH  OF  PABTT  AXD  REVTVAI. 
or  AOTIOH. 

(A)  Abatement    or    Survival    of   Aetlen. 

®=348  (%fo.)  A  Judgment  rendered  against  a 
party  -who  died  after  citation  and  before  verdict 
is  absolutely  null  and  void  as  to  him,  Iiis  heira 
and  devisees,  under  Rev.  St.  1900,  f|  1916, 
1921-1923,  relating  to  revival  of  suits  on  death 
of  partv.—Cole  v.  Parker-Washington  Co.,  207 
8.  W.  749,  766. 

(B)  Oomttsvanoe  or  Revival  of  Action. 

€=7 1  (Mo.)  Where  petition  on  special  tax  bills 
against  lots  named  a  wife  as  a  party,  probably 
oa  account  of  her  dower  rights,  and  the  hus- 
band died  after  citation  and  before  verdict,  a 
judgment  of  foreclosure  against  the  property 
was  not  binding  on  the  wife  or  other  person  as 
to  any  interest  left  under  a  vriU  of  the  husband, 
where  the  suit  was  not  revived,  as  provided  in 
Kev.  St.  1909,  gi  1916,  1921-1923.-0 ole  v. 
Parker- Washington  Co.,  207  S.  W.  749,  706. 

ABORTION. 

See  Criminal  Law,  «=»1170;  Homicide,  «=> 
255;  Husband  and  Wife,  ^=>171;  Witnesses, 
i8=»277. 

ACCORD  AND  SATISFACTION. 

S=»l  (Tex.Civ.App.)  When  a  statement  is  re- 
ceived by  one  party  to  a  controversy  from  the 
other,  showing  the  balance  due,  and  payment  oi 
that  balance  is  accepted,  it  constitutes  "accord 
and  satisfaction,"  and  is  settlement  of  tbe 
claims  between  uie  parties. — G.  M.  H.  Wagner 
*  Sons  V.  Harris,  2OT  S.  W.  632. 

Id  an  action  to  recover  from  defendants  com- 
misaions  which  they  had  retained  as  brokers 
for  effecting  a  sale,  etc.,  *eM,  that  plaintifTa 
acceptance  of  a  payment  by  defendant,  with 
which  was  sent  a  statement  of  tlie  account*  be- 


tween the  parties,  constituted  am  accord  and 
satisfaction,  pTecln4ing  plaintiff's  subsequent 
recovery.— Id. 


ACCOl/NT. 


See  Guardian  and  Ward,  «=»180;  Limitation 
of  Actions,  ®»199;  Tenancy  in  Common, 
<Sr15;  Trjsts,  <&=3289. 

ACKNOWLEDGMENT. 

See  Adverse  Possession,  $=>60;  Deeds,  4=9 
208. 

n.  TAXXHO  AND  OEHTIFIOATE. 

9=338  (Mo.App.)  Acknowledgment  of  corpora- 
tion's chattel  mortgage  need  not  state  it  was 
executed  by  authority  of  its  board  of  directors, 
that  part  of  Kev.  St.  1909,  {  2799,  prescrib- 
ing the  form  tliat  "may  be  used"  in  aclcnowl- 
edgment  by  corporations  being  permissive  only, 
and  it  being  enough  that  the  acknowledgment 
would  hi^ve  been  good  before  the  statute. — P. 
B.  Sinclair  Coal  Co.  v.  Missouri-Hydraulic  Min- 
ins  Co.,  207  S.  W.  266. 

ACTION. 

See  Abatement  and  Revival. 

m.   JOINDER,    8PZ.ITTINO.    CONSOU- 
DATZON.  AND  SEVERANCE. 

•3>60(6)  (Ky.)  Plaintiff  cannot  in  the  same  ac- 
tion prosecute  two  defendants,  for  distinct 
torts,  committed  by  each,  independently,  al- 
though the  consequences  of  tiie  tort  of  one  de- 
fendant united  with  those  of  the  tort  of  the 
other.— Stephens  v.  Sebadler,  207  S.  W.  701. 

In  view  of  Ky.  St.  |  68,  providing  "every  per- 
son owning  or  harboring  a  dog  shall  be  liable 
to  the  party  injured,  for  all  damages  done  by 
such  dog,"  the  owner  and  harborer,  being  each 
liable  for  the  full  damages,  may  be  made  joint 
defendants,  regardless  of  whetiier  the  dog  be 
vicious  or  of  the  owner's  or  hariiorer's  knowl- 
edge thereof.— Id. 

«=>57(1)  (Tex.Oiv.App.)  Whether  separate 
suits  for  labor,  which  have  been  assignri,  shah 
be  consolidated  or  tried  separately,  is  within 
the  court's  discretion  under  Rev.  St.  1011,  art. 
2182.— Pena  v.  Baker.  207  S.  W.  426. 
«=>57(2)  (Tex.Civ.App.)  Suits  by  separate 
plaintiffs,  suing  for  separate  demands,  each 
case  being  dependent  on  issues  entirely  dis- 
connected and  distinct,  are  not  within  Rev.  St. 
1911,  art  2182,  relating  to  consolidation  of 
causes.— Fena  ▼.  Baker,  207  S.  W.  426. 

ADJOINING  LANDOWNERS. 

See  Boundaries. 


207  S.W.— 68 


ADMINISTRATION. 

See  Executors  and  Adminlttratora, 
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ADULTERY. 

See  DiTorce,  ^=>129;  Homicide,  4=979. 

ADVERSE  POSSESSION. 

See  Appeal  and  Error,  $=>172;  Champerty 
and  Maintenance,  ®=>7;  EsBementa,  4=98,  0, 
10;  Highways,  <&=9l7,  80,  87;  Tenancy  in 
Common,  4=s>16;  Vendor  and  Pnrckaser, 
«s»232. 

I.  HATUBE  AUB  BBQinaUTES. 

(A)  Aeanlaltloa  of  Rlgrltts  by  Preacrlptlon 

In  General. 

«=>7ffl)  (Tei.Oiv.App.)  The  ten-year  rtatate 
woaTd  begin  to  mn  m  favor  of  plaintiff  when  he 
took  poseession  of  lands  within  a  valid  survey 
claimine  title  by  virtue  of  a  deed,  although  no 
patent  had  been  issued  to  lands  within  the  sur^ 
vey,  since  those  claiming  adversely  to  plaintiff 
by  virtue  of  the  survey  could,  in  view  ot  Ver- 
non's Sayles'  Ann.  Civ.  St  1914,  art  7742, 
have  maintained  trespass  to  try  title. — Spear- 
man V.  Mims,  207  S.  W.  673. 
^=>I3  (Ky.)  Title  by  adverse  possession  can 
only  be  acquired  by  the  actual  holding  and  en- 
joyment of  land  under  a  claim  of  right  which 
is  opposed  to  or  inconsistent  with  any  other 
cUim.— Sackett  v.  Jeffries,  207  S.  W.  454. 

(B)  Actual  FoaaeBBloB. 

^=»I6(1)  (Ky.)  While  one  may  enter  upon  land 
end  acquire  title  thereto  by  occupying  a  por- 
tion of  it;  and  claiming  the  remainder  to  a  well- 
marked  boundary,  such  occupancy  must  be  con- 
tinuous, and  of  such  a  chanurter  as  to  apprise 
the  owner  of  a  hostile  claim  to  the  entire  tract, 
hence  the  intermittent  operation  of  a  water  mill 
on  a  small  stream  running  through  land,  con- 
pled  with  the  occasional  cutting  of  timber  and 
the  building  of  an  unoccupied  cabin,  will  not 
establish  adverse  title  to  a  boundary  marked 
out  by  the  occupant— H.  F.  Davis  &  Co.  v. 
Sizemore,  207  S.  W.  16. 

4s»24  (Ky.)  The  mere  building  of  an  unoccu- 
pied cabin  on  land,  the  ranging  of  cattle  there- 
on, or  the  occasional  cutting  of  timber  there- 
from is  not  sufficient  to  show  adverse  posees- 
sion.—H.  F.  Davis  &  Co.  v.  Sizemore,  207  S. 
W.  1ft. 

(C)   VlslUA   aaa  MoMrlAua  Pou«m1ob. 

4s»28  (Tex.Civ.App.)  One  of  the  essentials  re- 
quired to  perfect  a  title  by  limitation  is  that  the 
adverse  claim  must  be  open  and  notorious  in 
order  to  inform  the  true  owner  that  his  title  is 
contested.— Boy  v.  McDowell,  207  S.  W.  937. 
<S=930  (Tex.Civ.App.)  Fence  inclosing  860  acres 
of  land  was  a  sufficient  notorious  assertion  of 
holder's  adverse  claim,  though  land  was  in  a 
very  rough,  broken,  undnhabited  country. — Mas- 
terson  v.  Pullen,  207  S.  W.  537. 
4^3o3l  (Ky.)  To  establish  title  by  adverse  poe- 
session,  the  evidence  must  «bow  that  the  pos- 
session was  open,  notorious,  exclusive,  hostile, 
continuous,  and  adverse  for  15  years  before  the 
bringing  of  the  action,  and  to  this  end  there 
must  have  been  such  acta  of  physical  possession 
aa  would  put  the  owner  upon  notice  of  the  as- 
sertion of  a  hostile  claim.— H.  F.  Davis  &  Co.  t. 
Sizemore,  207  S.  W.  16. 

(B)  Duration    aad    Coatlnnlty   ot   Possea> 

■Ion. 

4=>43(2)  ^Kj.)  Different  and  distinct  periods 
of  possession  cannot  be  added  to  establish  a  bar 
so  as  to  constitute  title  by  adverse  poesessiou. — 
Sackett  v.  Jeffries,  207  S.  W.  464. 
4=344  (Ky.)  Possession  to  give  title  by  adverse 
possession  must  not  only  be  actual  but  must  be 
open,  notorious,  continuous,  adverse,  and  peace- 
ful for  every  hour  of  every  day  of  the  whwe  15- 
year  period.— Sackett  v.  Jeffries.  207  S.  W.  454. 
4=346  (Ky.)  Where  defendant's  possession  of 
land  was  not  continuous,  tlie  land  at  times  be- 
ing occupied  by  tenants  and  at  other  times  be- 
ing unoccupied,  and   where  there  was  nothing 


done  upon  land  to  affinnatlTdy  show  that  some 
one  other  than  the  legal  tiUe  holder  was  in  po<- 
session  and  daiming  adversely,  defendant  did 
not  acquire  title  thereto  by  adverse  possessioo. 
—Sackett  v.  Jelbries,  207  S.  W.  454. 
4=>57  (Ky.)  One  who  asserts  title  by  adverse 
possession  must  affirmatively  show  continuin 
of  poaaesslMi.— Sackett  t.  Jeffries,  207  S.  W. 
454. 

(K)  Bimttle  Oharaater  ot  Fosscuioa. 

^360(3)  (Tex.Civ.App.)  A  person  in  possession 
of  land,  thongh  acknowledging  a  better  right  in 
the  state,  may  hold  adverse  possession  as 
against  true  owner. — Maaterson  r.  Pnllen,  207 
S.  W.  537. 

Plaintiff,  who  took  possession  of  land  for  pur- 
pose of  acquiring  land  from  state  under  belief 
that  land  was  vacant,  but  who  after  being  toid 
that  land  was  not  vacant  and  with  knowledge 
of  real  owner,  continued  for  a  period  of  tui 
years  to  hold  land  and  make  substantial  im- 
provements in  fence  inclosing  land,  held  to 
have  heid  land  adversely  to  true  owner.— Id. 
4=>66(2)  (Tex.Civ.App.)  An  encroachment  up- 
on the  land  of  another,  due  solely  to  a  mistake 
in  the  location  of  the  true  boundary,  is  incon- 
sistent with  a  claim  of  ownership  to  any  por- 
tion or  the  land  beyond  the  limits  of  the  indo- 
sure.- Boy  v.  McDowell,  207  S.  W.  937. 

An  encroachment  upon  the  land  of  another, 
due  solely  to  a  mistake  in  the  location  of  the 
true  boundary,  may  be  converted  into  an  ad- 
verse daim  to  land  beyond  the  indosure  suffi- 
cient to  mature  into  a  title  by  limitation  bj 
acts  showing  a  hostile  intent,  such  as  actual 
notice  to  the  owner  that  legal  title  to  the  en- 
tire tract  was  claimed. — Id. 
®s>70  rrex.Civ.App.)  The  pantee  in  posses- 
sion under  a  deed,  control  of  which  the  grantor 
retained  during  life,  held  not  to  trace  his  claim 
of  title  through  a  regalar  chain  of  transfers, 
etc,  and  so  the  three-jear  statute  of  iimiu- 
tion  was  not  applicable  in  a  suit  by  those  daim- 
ing  under  the  will.— Eckert  v.  Stewart  207  S. 
W.  817. 

4s>70  (Tex.GivUinp.)  The  mere  holding  of 
land,  under  the  belief  that  the  land  is  the  state's 
and  with  the  purpose  of  acquiring  it  lawfully 
at  some  future  (ime,  does  not  define  the  atti- 
tude of  the  possessor  as  hoe^ile  to  the  claim  of 
the  owner  of  whose  existence  he  is  ignorant— 
Masteraon  v.  Pullen,  207  S.  W.  537. 
4=>8I  (Tex.ComApp.)  Where  the  one-time 
owner  had  by  pnor  conveyance  parted  with 
whatever  title  he  bad  to  the  land,  the  claims  of 
a  subsequent  grantee  to  title  by  virtue  of  the 
three-year  statute  of  limitations  cannot  be  sos- 
teined.— Baley  v.  D.  SnIUvan  &  Co.,  207  S.  W. 
906. 

4=>85(1)  (Tex.Civ.App.)  Possession  of  premises 
usually  carries  with  it  the  presumption  of  t 
claim  of  Utle.— Boy  v.  McDowell,  207  S.  W.  937. 

n.   OPERATION  Ain>  ZXTEOT. 


(A)  Extent  ot  Von 


4=9 1 00(1)  (Tex.CiT.App.)  When  a  deed  is  the 
basis  of  possession  of  land,  it  defines  the  extent 
of  the  hostile  claim.— Boy  v.  McDowell,  207  S. 
W.  937. 

4=»I00(4)  (Ky.)  If  deed  did  not-  indude  tU 
lands  in  survey,  neither  grantee  nor  bis  too- 
cessors  could  acquire  title  by  adverse  posseBsii-'D 
to  lands  not  included,  where  neither  ever  in- 
closed, improved,  or  in  any  wise  exercised  own- 
ership over  lands  not  included, — Combs  v.  Ad- 
ams, 207  S.  W.  691. 

9s>l(K)(5)  (Ky.)  Where  one  having  constmrtive 
actual  possession  of  all  lands  within  a  surre; 
sold  all  lands,  purchaser,  who  entered  there<>3 
with  intention  to  possess  the  lands  to  the  ex- 
tent of  the  snrvey,  acquired  actual  pOBseasion  t» 
the  extent  of  the  boundaries  of  the  aorvey  and 
of  his  deed,  which,  if  continued  for  15  years 
vested  him  with  legal  title,  regardless  of  wheth- 
er he  had  patent-— Combs  v.  Adams,  207  S.  Vi. 

e»i. 
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€=3 1 03  (Ky.)  The  patent,  being  jonior  to  sur- 
vey, was  void  to  extent  of  interference,  and  an 
actual  possession  by  patentee  or  his  successors 
of  lands  covered  by  the  patent  outside  of  the 
lap  did  not  give  actual  possession  by  construc- 
tion of  the  lands  within  the  lap  regardless  of 
utentioo.— Combs  v.  Adams,  207  S.  W.  891. 

Constructive  possession  under  survey  covered 
bv  lap  of  subsequent  patent  being  in  B.,  or  his 
successors,  patentee  would  have  to  take  actual 


possession  of  lands  within  the  lap  by  inclos- 
ing or  making  improvements  to  <Usplace  pos- 
session of  B.  or  his  successors. — Id. 

The  occasional  cutting  of  trees  within  the 
lap  by  one  who  obtained  patent  overlapping 
prior  survey,  or  by  his  successors,  did  not  cre- 
ate an  adverse  holding,— Id. 

HL   PIXABIHO,  EVIDKHOE,  TBIAL, 
AMD  BJBVIEW. 

*=>  115(1)  (JSy.)  Ordinarily  the  question  of  ad- 
verse possession  is  for  the  jury,  but  where  the 
facts  are  admitted,  and  an  orainarily  sensible 
man  can  draw  only  one  conclusioa  therefrom, 
the  question  is  for  the  court — H.  F.  Davis  & 
Co.  V.  Siaemore,  207  S.  W.  16. 
^>II5(5)  (Tex.Oiv.App.)  In  trespass  to  try 
title,  where  defendant  claimed  title  by  adverse 
possession,  whether  defendant  was  a  tenant  of 
plaintiff  held  for  the  jury.— Dolen  v.  Lobit,  207 
S.  W.  143,  984. 

AFFIDAVITS. 

See  Appeal  and  Error,  4=9 1066;  BUls  and 
Notes,  9=>485\  Evidence,  «==>318;  Injunc- 
tion, <S=>122;  Pleading,  (S=»291;  Venue,  «=> 

AGENCY. 

See  Principal  and  Agent 

ALIBI. 

See  Bnrglary,  ^s>41. 

ALTERATION  OF  INSTRUMENTS. 

See  Bills  and  Notes,  «=9878;  Municipal  Cor- 
porations, 9=3942. 

€=>2  (Tex.Civ.App.)  Any  alteration  causing 
the  instmment  to  speak  different  in  legal  effect 
from  that  which  it  spoke  originally  is  a  "ma- 
terial alteration." — Commercial  Crcfdit  Co.  t. 
GUes,  207  S.  W.  586. 

i^=>8  (Ky.)  To  retrace  the  signature  of  the 
county  <derk  on  ,b  Ixmd  is  not  such  a  material 
alteration  as  will  invalidate  the  instrument; 
the  purpose  not  being  to  give  validity  to  a 
thing  which  never  had  any,  but  to  preserve  that 
which  did  have  validity.--CitLS(ens'  State  Bank 
of  Greenup  v.  Johnson  County,  207  8.  W,  8. 
€=>9  (Ky.)  The  number  placed  on  a  bond  forms 
DO  part  of  its  obligatory  terms,  and  an  altera- 
tion of  it,  though  fraudulent,  would  necessarily 
be  immaterial.---Citizens'  State  Bank  of  Green- 
op  V.  Johnstm  CV>unty,  207  S.  W.  8. 
S=>9  (Tez.Civ.App.)  The  payee's  detachment  of 
t.  series  <^  negotiable  notes  trom  a  contract  or- 
ler  permitting  their  detachment  was  not  a  ma- 
terial alterati<ni  rendering  the  notes  void. — Com- 
nercial  Credit  Co.  v.  Giles,  207  S.  W.  506. 
3=>I2  (Tex.Oiy.App.)  A  oontract  order  for  the 
rarcfaase  ot  goods  payable  by  a  series  of  nego- 
iiable  notes,  providing  that  tiie  payee  might  de- 
atii  the  noteis  from  the  order,  being  consistent, 
lontemporaneous  agreement,  authorized  the 
>ayee  to  detach  the  notes. — Commercial  Credit 
:o.  V.  Giles,  207  S.  W.  596. 
^16  CTei.Civ.AppO  Any  material  alteration 
>f  an  instrument  destroys  its  obligation  and 
^ders  it  unenforceable,  and  any  alteration 
auang  the  instrument  to  speak  differently  in 
egal  ^ec-t  from  that  which  it  spoke  originally 
s  a  "material  alteration." — Commercial  Credit 
Jo.  V.  Giles,  207  S.  W.  606. 


ANIMALS. 

See  Action,  «=»60;  Appeal  and  Error,  «s» 
1051,  1071,  1234;  Carriers,  <S=>32,  211-229; 
Chattel  Mortgages,  9=349;  (jriminal  Law,  $=> 
55;  Evidence.  <e=3323;  Explosives,  «=»12; 
Insurance,  «=>181;  Railroads,  «=»S50,  411- 
419;    Trial,  «=s>194,  240,  260,  350,  362. 

«=350(2)  (Mo-App.)  Under  Eev.  St  1909,  { 
787,  authorizing  formation  of  stock  law  dis- 
tricts by  townships,  a  number  of  townships, 
whether  in  the  same  or  in  an  adjoining  county, 
may  join  an  existing  unit  of  five  townships 
that  have  already  adopted  the  law,  although 
each  of  the  townships  does  not  adjoin  tlie  unit 
to  be  enlarged,  provided  the  euarged  terri- 
tory be  in  one  body  which  adjoins  the  original 
unit— Sever  v.  Smith,  207  S.  W.  238. 

Under  Rev.  St.  1009,  f  787,  providing  for 
formatiMi  of  stock  law  districts  by  five  or  more 
townsiiips  in  one  body  in  any  county,  all  town- 
ships to  be  affected  by  any  one  election  must 
be  in  the  same  cotmty,  whetlier  voting  as  the 
original  unit  of  five  townships  or  as  additions. 
-Id. 

APPEAL  AND  ERROR. 

See  Costs,  <e=9231;  Courts,  «s»207;  Criminal 
Law,  <8=>10S&-1186;    Mandamus,  «=s>4. 

For  review  of  rulings  in  particular  actions  or 
proceedings,  see  also  the  various  specific  top- 
ics. 

m.  DXiOISIONB  REVISWABUB. 

(C)  Amount  or  Talne  lit  CoBtroversT* 

9s>64  (Tez.Com.Ap^.)  On  appeal  from  the 
judgment  in  an  action  to  recover  property  of 
the  value  of  $260  or  its  value,  the  judgment  of 
tlie  Court  of  Civil  Appeals  is  final,  and  the  Su- 
preme Court  cannot  review  the  same  on  error. 
-Clay  y.  Mannar,  207  S.  W.  84. 

(D)    Finality   ol   Determination.      . 

es>79(l)  (Tex.  Com.  App.)  Where  the  court 
overruled  motion  for  continuance  to  bring  in 
other  parties  as  sought  by  cross-bill,  such  par- 
ties were  not  before  the  court,  and  it  was  not 
necessary,  in  order  to  be  final,  that  the  judg- 
ment dispose  of  them,  or  of  any  cause  of  ac- 
tion asserted  against  titem.— Thompson  v.  Har- 
mon, 207  S.  W.  909. 

In  action  against  partnership  operating  hank, 
cross-bill  hM  to  seek  no  relief  as  against  tern* 
porar;^  administrator  of  one  of  partners,  so 
tliat  judgment  was  final,  although  it  failed  to 
dispose  of  iiis  interest—Id. 

(B)  Matwe,  Seope,  anA  Bffeat  of  Deelslon. 

«a>ie0(2)  (Tex.  Civ.  App.)  Under  Vernon's 
Sayles'  Ann.  Civ.  8t.  1914,  art.  4644,  no  ap- 
peal is  allowed  from  a  judgment  denying  a 
motion  to  dissolve  a  temporary  Injunction  pre- 
viously granted.— Jowell  v.  Lamb,  207   8.  W. 

IT.  KICKHT  OF  KBVUSW. 

(B)   Estoppel,  'Waiver,  or  Acreements  Af- 
fecting Rlarlit. 

®5>I53  (Ark.)  Where  sheriff,  after  rendition 
of  judgment  cliarging  him  with  amount  of  coun- 
ty warrants  not  turned  over  to  treasurer,  sued 
the  treasurer  to  recover  the  amount  paid  on 
the  judgment  and  had  judgment  in  trial  court 
that  treasurer,  who  had  out  of  his  own  funds, 
turned  over  the  amount  of  warrants  not  ac- 
counted for  by  sheriff  to  cotmty,  was  reimburs- 
ed by  warrants  received  in  payment  of  judg- 
ment, did  not  estop  him  to  appeal.— Gargill  v. 
Matthews,  207  S.  W.  226. 

V.   PRESENTATION    AND    RESEKTA- 

TION   IN   I,OWER   GOTTRT    OF 

OROTTNDS  OF  KBTIBW.. 

(A)  Issnes  and  4nestlons  In  liovrer  <}««rt. 

®=»  171(1)  (Mo.App.)  An  action  must  be  heard 
and  disposed  of  in  the  appellate  court  up^j; 
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theory  upon  which  it  wa>  disposad  of  in  the 
trial  court— Central  Nat.  Bank  v.  Pryor,  207 
H   W   298. 

«is>l7l(8)  (MoApp.)  Conceding  that  motion  to 
set  aaide  satisfaction  of  judgment  and  to  order 
execution  in  favor  of  appellant  claiming  an 
attorney's  lien  required  an  answer  where  the 
motion  was  heard  as  if  a  denial  of  its  alle- 
gations had  been  filed,  failure  to  answer  can 
avail  appellant  nothing.— Johnston  ▼.  United 
Rys.  Co.  of  St.  Louis,  207  S.  W.  252. 
<S=>I72(1)  (Tenn.)  Where  plaintiff  was  injured 
when  she  stumbled  over  lumber  placed  on  a 
railroad  right  of  way  in  such  a  manner  that 
it  obstructed  an  established  path  thereon,  held 
that,'  where  plaintiff  relied  on  a  prescriptive 
way,  she  could  not  on  appeal  change  to  the 
theory  that  a  landowner,  who  expressly  or  by 
implication  invites  the  public  to  come  upon  his 
land  or  use  it  as  a  pathway,  cannot  permit  a 
snare  or  danger  to  exist  thereon  which  re- 
sults in  injury  to  the  person  who  accepts  the 
invitaUon.— Cincinnati,  N.  O.  &  T.  P.  Ky.  Co. 
V.  Sharp,  207  S.  W.  728. 

(B)  Objectloa*  and   Hotloaa,  aaA  Rallaaa 
Tberaoa. 

9=>184  (Ark.)  Where  no  motion  ww  made  in 
trial  court  to  transfer  suit  to  law  court,  it  is 
unnecessary  to  decide  on  appeal  whether  this 
should  have  been  done.— Howell  v.  Walker,  207 
8.  W.  41. 

«s»l85(l)  (Tenn.)  Question  aa  to  whether,  in 
bill  to  settle  estate  in  chancery,  clerk  of  county 
court  can  petition  to  collect  inheritance  tax, 
cannot  be  first  raised  on  appeal. — Tate  t. 
(ireenlee,  207  S.  W.  716. 

«=»I93(1)  (Tex.av.App.)  Where  defendant,  by 
general  demurrer  and  denials,  merely  joined  is- 
sue on  the  facts,  presenting  in  the  Oonrt  of 
Civil  Appeals  for  the  first  time  question  of  the 
sufficiency  of  the  pleadings,  his  action  was 
permissible  if  the  pleadings  presented  only  one 
specific  cause  of  action,  and  the  judgment  was 
founded  <m  a  fundamentally  different  one.— • 
CeUi  V.  Sanderw>n,  207  S.  W.  170. 

Where  averment  of  complaint  fraa  sufficient 
to  admit  certain  necessary  evidence,  which,  in 
fact,  was  admitted  on  trial  without  excep- 
tion to  the  pleading  or  objection  to  the  evidence, 
objection  to  the  sufficiency  of  the  complaint  is 
not  one  g«ng  to  fojndadons  of  action,  and 
comes  too  late  in  Court  of  CivU  Appeals.— IdL 
«=>I93<9)  (Mo.App.)  Failure  to  state  a  canse 
of  action  may  be  raised  for  the  first  time  in 
the  appellate  court. — Luck  Const.  Co.  t.  Chi- 
cago &  A.  Ry.  Co..  207  S.  W.  840. 
4s»205  (Mo.App.)  Where  qnestion  to  defend- 
ant was  offered  on  sole  ground  of  proving  that 
deceased  had  niade  no  demand  and  testimony 
ruled  out  for  incompetency  of  witness,  question 
as  to  defendant's  competency  to  testify  as  to 
transactions  with  deceased's  son  because  son 
was  his  mother's  agent  was  not  raised,  and 
will  not  be  considered  by  the  oonrt  on  appeal, 
not  having  been  paased  upon  by  the  trial  court 
— Orassmuck  v.  Ehrler,  207  S.  W.  287. 
«39209(1)  (Tex.Civ.App.)  The  sufficiency  of 
evidence  to  support  a  finding  will  not  be  con- 
sidered on  appeal,  where  the  submission  of  the 
issue  was  not  objected  to  in  lower  court  on 
the  ground  of  insufficiency  of  evidence. — Gilles- 
pie V.  WilUams,  207  S.  W.  975. 
€=3213  (Tex.Civ.App.)  Contention  that  court 
erred  in  overmling  appellanfa  exception  to 
main  charge  cannot  be  sustained,  where  bill  of 
exception  discloses  that  objection  was  to  omis- 
sion alMie,  since,  under  Vernon's  Sayles'  Ann. 
Civ.  St  1914,  art  1985,  failure  to  submit  an 
ifisue  is  not  ground  for  reversal,  unless  submis- 
sion was  requested  in  writing. — Frick  v.  Inter- 
national &  G.  N.  Ry.  Co.,  207  S.  W.  108. 
4=s>2l6(l)  (Tex.Civ.App.)  Assignment  of  error 
complaining  that  court  did.  not  give  special  in- 
structions cannot  be  considered,  where  the 
court  was  not  requested  to  give  them. — WUie 
V.  Hays,  207  S.  W.  427. 


4=32 1 S^  (rex.(JIv.App.)  Court  on  appeal  is 
not  authorized  to  consider  assignments  of  er- 
ror predicated  on  failure  of  trial  court  to  find 
as  facts  certain  matters,  it  not  appearing  from 
record  that  appellant  requested  trial  court  tu 
so  find.— Spearman  v.  Mima,  207  S.  W.  573. 
9s>220  (Ky.)  Objection  to  master's  report  not 
made  in  lower  court  will  not  be  considered  on 
appeal.— Hnetonville  &  C!offey's  Mill  Turnpike 
Ro«a  C!o.  V.  McAninch's  Adm'r,  207  S.  W.  -UiH. 
$=>232(2)  (Mo.App.)  Where  immaterial  eri- 
dence  was  objected  to  on  several  good  grounds, 
that  Its  prejudicial  nature  was  not  called  to  the 
attention  of  the  court  did  not  make  it  any  the 
less  reversible  error,  where  it  was  in  fart 
prejudicial.— Sexton  v.  Lockwood,  207  S.  W. 
856. 

(C)  BIzeeptloaa. 

4s»254  (Mo.App.)  A  demurrer  and  the  court's 
action  thereon  are  matters  of  record  proper, 
and  as  such  are  preserved  tor  review  in  as 
appellate  court  without  exceptions  to  ruling  od 
motion,  and  without  motion  for  new  triaL— 
State  ex  rel.  and  to  Use  of  Mosberg  ▼.  Owenc, 
207  S.  W.  241. 

^9256  (Mo.App.)  In  action  against  a  consta- 
ble and  his  sureties,  a  motion  to  strike  oot 
petition  as  being  dupUcitous,  not  challenginc 
Its  sufficiency  as  stating  a  cause  of  action,  was 
not  essentially  a  demurrer  dispositive  of  whok 
case  on  a  matter  of  law,  as  to  which  tria'. 
court's  ruling  might  be  reviewed  on  appe&l 
without  exceptions  to  rulin|;  on  motion,  aii<l 
without  motion  for  new  trial. — State  ex  reL 
and  to  Use  of  Mosberg  v.  Owens,  207  S.  W. 
241. 

«=»263(3)  (Tex.Civ.App.)  Refusal  to  give  a  cor- 
rect charge  in  lieu  of  an  erroneous  one  will 
not  be  considered,  in  the  absence  of  a  proper 
exception  and  assignment.— Texas  BGdland  R. 
R.  V.  Brown,  207  S.  W.  340. 
9=>270(3)  (Mo.App.)  Motion  to  gnash,  set  aside 
judgment,  and  stay  execution  cannot  be  con- 
sidered by  the  court  on  appeal,  where  neither 
the  motion  nor  the  action  of  the  court  on  it 
are  preserved  by  proper  exceptions. — Val  Rei^ 
Piano  Co.  v.  Gordon,  207  S.  W.  28S. 


CD)  Kotta 


ewTrtal. 


«=928ia)  (Mo.)  Under  Rer.  St  1909.  f  203s. 
one  is  not  bound  to  move  for  a  new  trial  after 
an  interlocutory  decree  to  preserve  his  right 
to  have  rulings  of  the  trial  covrt  prior  to  th« 
interlocutory  decree  reviewed  on  appeal  froc 
the  final  judgment — Cole  v.  E^ker-Washing- 
ton  Co.,  207  S.  W.  749  766. 
€=>285  (Mo.App.)  A  demurrer  and  tlie  eonrt's 
action  thereon  are  matters  of  record  proper. 
and  as  such  are  preserved  for  review  in  an  b[- 
peltate  court  without  exceptions  to  ruling  or 
motion  and  without  motion  for  new  trial. — Statr 
ex  rel.  and  to  Use  of  Mosberg  r.  Owens,  d'T 
8.  W.  241. 

In  action  against  a  constable  and  hia  sureti*- 
a  motion  to  strike  out  petition  as  being  dniriii- 
itons  not  challenging  its  suffidency  as  statist 
a  canse  of  action,  was  not  essentially  a  demur- 
rer dispositive  of  whole  case  on  a  matter  i-' 
law,  aa  to  which  trial  court's  ruling  might  ^' 
reviewed  on  appeal,  without  exceptions  to  re' 
ing  on  motion  and  without  motion  for  new  tri< 
-Id. 

9s»39l  (Ark.)  The  trial  conrfs  mliog  in  m  >' 
fying  one  of  appellant's  prayers  for  instmrtio- 
not  brought  into  the  motion  for  a  new  trial.   ■ 
not  before  the  Supreme  Court  on  appe&L — Sta-' 
ings  V.  Bradshaw,  207  S.  W.  435. 
^=3301   (Tex.Civ.App.)  In  case  of  a  Jury  tri' 
where  filing  of  motion  for  new  trial  is  a  prer^ 
ulsite  to  the  right  of  appeal,  Rnle  24  of  ti 
Court  of  Civil  Appeals  (142  S.  W.  xii)  requir- 
assignmcnts  of  error  to  be  set  forth  distinrt  • 
in  motion  for  new  trial,  otherwise  surfa  a!>s:zi 
ments  as  do  not  comprehend  fundamental  err  . 
will  be  treated  a*  waived.— OeUi  t.  Sandrr-a-is. 
207  S.  W.  170. 
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«=>302(4)  (Nfo.App.)  Wlierc  defendanfa  mo- 
tion for  new  trial  assigned  as  error  the  giving 
of  improper  instructions  over  the  objection  of 
defendant,  and  the  refusal  of  correct  instra<N 
tions  offered  by  defendant,  such  assignments 
are  insufficient  to  be  considered  on  appeal.— 
Probst  T.  St.  Louis  Basket  &  Box  Co.,  207  S. 
W.  891. 

Vn.  REQUISITES  AMD  PR0CEEDXN08 

FOR  TRAX8FER  OF  OA1TBE. 

(A)   Tine  at  Taldnar  Proeeedlasa. 

«=3346(1)  (Xez.GiT.App.)  Where  a  temporary 
injunction  waa  granted  an  September  18th,  and 
on  October  30tb  a  motion  to  mssolye  was  over- 
ruled, an  appeal  taken  November  4tb  la  too 
late,  for  under  the  statute  an  appeal  from  the 
granting  of  a  temporary  injunction  must  be 
taken  within  15  days,  and  the*  action  of  the 
court  on  October  80th  In  no  way  modified  or 
changed  the  original  injunction,  hence,  appeal 
not  having  been  taken  in  time,  it  must  be  dis- 
uiis8ed.-Jowell  v.  Lamb,  207  S.  W.  987. 

(B)   PetitloB    or    Prsre't    Allovranee,    and 
Certlfleato  or  Affldavlt. 

^=3359  t^y.)  Where  amount  in  controversy 
was  only  $188,  with  interest,  that  plaistifC  was 
attempting  to  enforce  a  mortgage  on  real  es- 
tate, and  that  trial  court  adjudged  a  lien,  did 
not  confer  upon  appellants  ipso  facto  the  right 
of  appeal,  because  the  mortgage  was  not  a 
statutory  lien  and  the  title  to  the  real  property 
was  not  directly  involved  within  the  meaning  of 
Ky  St.,  i  960.— Phelps  v.  Johnson,  207  S.  W. 

45:j. 

A  trial  court  is  without  power  to  ^rant  an  ap- 
peal where  amount  in  controversy  is  less  than 
4:500,  though  over  $200,  unless  title  to  land, 
right  to  an  easement  in  land,  or  the  ri^ht  to 
enforce  a  statutory  lien  on  land  are  directly 
involved,  under  Ky.  St.  i  950.— Id. 

If  no  appeal  is  attempted  to  be  granted  be- 
low, where  the  amount  in  controversy  is  less 
than  $600,  or,  having  been  granted,  is  abandon- 
ed, filing  of  the  record  in  office  of  clerk  of 
Supreme  Court  will  be  treated  as  a  motion  for 
appeal,  but  if  appellant  relies  u_pon  an  appeal 
attempted  to  be  granted  below,  dismissal  will  be 
.s:ranted  without  consideration  of  the  merits  of 
the  case,  under  Ky.  St.  i  950.— Id. 

Where  an  appeal  is  desired  in  a  case  where 
tlie  amount  in  controversy  is  less  than  $500, 
the  proper  practice-  is  to  file  the  record  in  the 
office  of  the  clerk -of  the  Supreme  Court  and 
iMiter  motion  for  appeal,  which  motion  will  be 
passed  upon  after  examination  of  record  and  a 
i>on  aiders tion  of  the  case  on  its  merits,  under 
Ky.  St.  i  950.-Id. 

X.  RECORD  AND  PROOEEDINOS  NOT 

IN  RECORD. 

(A)    Hatters  to  be   Shown   by  Record. 

@=s>499(l)  (Mo.App.)  A  remark  of  the  court  re- 
'erred  to  in  a  brief  cannot  be  considered  on 
ix>peal,  where  it  does  not  appear  in  the  rec- 
>i-d.— Algeo  V.  Algeo,  207  S.  W.  842. 
3=35 1  i  (1)  (Tex.Clv.App.)  There  can  be  no  re- 
-«-rgal  because  of  the  overruling  of  a  motion 
,jf  contiQuance,  where  no  bill  of  exceptions  to 
iiich  action  appears  in  the  record.— Ayo  v. 
Robertson,  207  S.  W.  979. 

(B)  Soope  and  Contents  of  Record, 

S==»524  (Tex.Civ.App.)  Although  record  fails  to 
Iiow  that  map  was  attached  to  findings  of  fact, 
>-  here  there  is  a  complete  map  among  papers 
'  tiich  were  attached  to  statement  of  facts,  and 
r^th  parties  rely  on  such  map,  it  will  be  con- 
|<3cred  by  court  on  appeal,  there  being  no  dis- 
late  concerning  fact  that  it  is  a  part  of  state- 
i«?nt  of  facts.— Summit  Place  Co.  v.  Terrell, 
07  S.  W.  145. 

:=>527(2)  (Tex.Civ.App.)  Court's  failure  to  file 
-ynclusiona  of  fact  and  law  will  not  be  consider- 
J  on  appeal  without  a  bill  of  exceptions.— Mas- 
;  Tson  v.  Pullen,  207  S.  W.  537. 


(O)   Kcoossltr  of  Bill  of  Bzeeptlona,  Caso, 
or  atatcment  of  Pacts. 

<8=>644(1)  (Tex.OIv.App.)  Although  the  effect  of 
sustaining  a  plea  of  privilege  is  to  change  the 
venue  of  the  suit,  a  motion  for  change  of  venue 
and  a  plea  of  privilege  are  entirdy  different  pro- 
ceeding^ and  pleas  of  privilege  are  not  included 
within  tustrict  and  connt^  courts  rule  50  (142  S. 
W.  xxi),  providing  for  bills  of  exceptions  to  re- 
view rulings  on  (£ange  of  venue.— Valdespino  v. 
Dorrance  &  Co.,  207  8.  W.  649. 
«=»M4(1)  (Tei.CIv.App.)  Where  no  biU  of  ex- 
ceptions Was  reserved  to  the  admission  of  tes- 
timony, an  assignment  complaining  of  inch  tes- 
timony must  be  overruled.— Manton  v.  City  of 
San  Antonio,  207  S.  W.  951. 
9=»544(2)  (MoApp:)  Where  it  does  not  appear 
from  the  record  as  abstracted  that  a  bill  of  ex- 
ceptions was  ever  filed,  the  review  must  be 
limited  to  matters  arising  upon  the  face  of 
the  record  proper.— Jolmion  v.  Crowley,  207 
S.  W.  236. 

^='S44(2)  (Mo.App.)  The  cause  being  before  the 
court  on  appeal  without  bill  of  exceptions, 
there  is  nothing  to  review  except  the  record 
proper,  and,  since  it  shows  no  reversible  er- 
ror, judgment  will  be  affirmed.— Tuede  v. 
Funck.  207  S.  W.  244. 

«=»544(3)  (Tex.  Wv.  App.)  Under  Vernon's 
Sayles'  Ann.  Civ.  St.  1914,  art  2062,  providing 
that,  where  the  ruling  or  other  action  of  the 
court  appears  otherwise  of  record,  no  bill  of  ex- 
ceptions shall  be  necessary  to  reserve  an  excep- 
tion thereto,  an  exception  is  not  necessary  where 
a  plea  of  privilege  was  overruled  and  the  evi- 
dence heard  was  incorporated  in  the  record. — 
Valdespino  v.  Dorrhnce  &  Co.,  207  S.  W.  649. 
*=»548(4)  (Mo.App.)  No  bill  of  exertions  hav- 
ing been  filed  presenting  the  evidence  adduced 
upon  motion  to  set  aside  satisfaction  of  judg- 
ment, etc.,  or  an  exception  to  the  overrul- 
ing thereof,  it  cannot  be  adjudged  that  trial 
court  erred  in  overruling  motion. — Johnston  v. 
United  Rys.  C!o.  of  St.  Louis,  207  S.  W.  262. 
$=>6S5  (Tex.Cav.App.)  Where  the  record  shows 
that  appellants  obfecred  to  the  court's  charge, 
and  the  authentication  of  the  judge  shows  that 
these  objections  were  presented  and  overruled, 
and  that  appellants  excepted  to  the  action  of 
the  court  before  the  charge  was  read  to  the 
jury,  an  assignment  is  sumdent,  although  the 
formal  bill  of  exceptions  was  stricken  out  by 
order  of  this  court— Thomas  v.  Derrick,  207  8. 
W.  140. 

Where  die  formal  exception  was  stricken  out, 
and  the  transcript  only  showed  that  a  charge 
was  presented  to  the  court  and  refused,  and 
that  defendant  excepted,  as  shown  by  the  in- 
dorsement of  the  judge  on  the  special  charge, 
the  notation  and  authentication  are  insufficient 
to  constitute  an  "exception"  under  the  statute. 
-Id. 

(B)  Abstracts  of  Record. 

(S=»582(l)  (Mo.App.)  Alistract  of  the  record  is 
insufficient  to  present  bill  of  exceptions,  where 
it  contains  a  statement  that  a  bill  of  excep- 
tions was  signed  and  filed,  but  does  not  show 
what  the  bill  of  exceptions  contained. — ^Tuede 
V.  Funck,  207  S.  W.  244. 

(J)    Conclusiveness    and    Effect,    Impeacb- 
Inar   and  Oontradlctlna;. 

4=3662(3)  (Tex.Civ.App.)  Where  appellant  ac- 
cepted bill  of  exceptions  as  qualified  by  court, 
he  is  bound  by  the  court's  statement  therein, 
which  will  be  presumed  to  be  true.- Quanab,  A. 
&  P.  Ey.  Cto.  V.  Lancaster.  207  S.  W.  600. 

(K)   Q.aestlons  Preiented  tor  Review. 

4=3672  (Tex.Civ.App.)  Assignment  of  error 
presenting  overruling  of  defendant  appellant's 
original  motion  for  new  trial  as  error,  in  that 
verdict  and  judgment  were  not  sustninrd  by 
evidence,  on  its  face  invites  examination  of  en- 
tire record  to  determine  sufficiency  of  evi- 
dence on  each  of  the  elements  of  fraud  8peciiwd[p 
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by  plaiati^  and  oould  not  present  fundamental 
error  calling  for  reTeraal  after  judgment.— Gel- 
U  V.  Sanderson,  207  S.  W.  179. 

XI.  ASSIOmXElfT  OF  IBBBOBS. 

«=»7I9(1)  (Tex.OiT.App.)  A  fundamental  ques- 
tion is  to  be  considered  on  appeal,  regardless 
of  the  sufficiency  of  the  assignment  of  error. — 
McCoy  V.  Wichita  Falls  Motor  Co.,  207  S.  W. 


«5>7I9(8)  (Tez.Cir_App.)  Where  a  judgment 
does  not  conform  to  tue  Terdict,  it  presents 
fundamental  error,  which  the  appellate  court 
will  review  without  assignment. — Holmes  t. 
Long,  207  S.  W.  201. 

4s>724(2)  (Tez.Civ.App.)  An  assignment  of  er- 
ror which,  with  propositiofa  under  it,  fails  to 
indicate  any  error  of  which  complaint  is  made 
presents  a  mere  abstraction,  instead  of  funda- 
mental error. — ^BUfurrias  Mercantile  Co.  t.  Citi- 
sens'  State  Bank,  207  S.  W.  668. 
4s>736  (Tex.Ciy.App.)  An  assignment  of  error 
complaimng  of  the  court's  refusal  to  submit 
certain  different  issues  was  multifarious,  and 
for  that  reason  should  be  disregarded.— Grundy 
▼.  Greene,  207  8.  W.  964. 
«s>742(l)  (Tex.CiT.App.)  A  statement  under  a 
proposition,  whidi  is  confined  to  a  statement  of 
the  pleadings  and  the  issues  sought  to  be 
raised,  and  does  not  undertake  to  set  out  the 
substance  of  the  evidence  bearing  on  the  prop- 
oaidon,  is  insufficient.- Thomas  v.  Derrick,  207 
S.  W.  140. 

«s»742(l)  (Tez.Civ.App.)  An  assignment  of  er- 
ror, not  followed  by  a  statement,  will  not  be 
CKmsidered;  mere  reference  to  a  bill  of  excep- 
tions in  the  record  not  being  sufficient. — Falfur- 
rias  Mercantile  Co.  v.  Citisens'  State  Bank,  207 
S.  W.  588. 

4=3742(1)  (Tex.CHv.App.)  Assignment  of  error 
will  not  be  considered,  statement  following  it 
being  foreign  to  it.— Lovelady  v.  Harding,  207 
S.  W.  933.  "^ 

«s»742(2)  (Tez.CiT.App.)  In  an  action  on  a 
life  policy  tried  to  the  court,  an  assignment 
of  error  presented  as  ar  proposition  held  not 
sufficient,  because  including  numerous  errors 
in  one  assienment,  to  call  in  Question  any  of 
the  fact  findings  of  the  court,  though  sufficient 
to  raise  the  question  of  law  whether  the  facts 
found  showed  delivery  of  the  policy  and  pay- 
ment of  the  first  premium  which  were  required 
to  make  it  a  binding  obligation.^American  Nat. 
Ins.  Co.  T.  Blysard,  207  S.  W.  162. 

XII.   BBIEFS. 

«=>756  (Tex.CiT.App.)  Appellant's  brief,  which 
does  not  contain  all  that  is  necessary  to  en- 
able Court  of  Civil  Appeals  to  decide  some 
questions  sought  to  be  presented,  has  not  been 
prepared  in  accordance  with  the  rules.— John- 
son v.  Johnson  207  S.  W.  202. 
4^759  (Tex.CiT.App.)  Assignments  of  error 
are  insufficient  where  they  consist  of  the  mo- 
tion for  new  trial,  and  the  paragraphs  thereof 
are  not  copied  in  the  brief  as  required  by  court 
rule  29  (142  S.  W.  x),  but  are  radically  re- 
Tised  or  reconstructed. — Waco  Oil  &  Refining 
Co.  v.  Texas  Refining  Ck).,  207  S.  W.  987. 
«s»773(4)  (Tez.Civ.App.)  On  appellee's  plea  for 
affirmance  of  judgment,  Court  of  Civil  Appeals 
is  required  to  seardi  the  record  for  fundamental 
error,  and  a  ruling  sustaining  exceptions  to  a 
petition  and  dismissing  action,  which  in  effect 
18  a  ruling  that  petition  states  no  cause  of  ac- 
tion, if  error,  is  fundamental  error. — Schnlx  T. 
Davis,  207  S.  W.  634. 

XVI.  KEVIEW. 

(A)   Scope  and  Extent  tn  Oeneral. 

4=»837(11)  (Mo.App.)  In  reviewing  the  suffi- 
ciency of  evidence,  the  appellate  court  will  dis- 
regard the  statement  of  a  conclusion  by  a  wit- 
ness, though  not  objected  to,  and  only  consider 
whether  the  conclusion  itself,  as  a  fact  neces- 
vry  to  support  the  verdict,  is  supported  by 


other  evidence  (following  Kane  t.  Railroad  (^., 
251  Mo.  13,  157  S.  W.  644).— Davidson  v.  St 
Louis  &  S.  P.  Ry.  Co.,  207  S.  W.  277. 
$==>843(1)  (Ky.)  An  appellate  court  will  not 
decide  a  question  raised  by  the  i>arties,  but 
not  presented  by  the  evidence,  for  its  decision 
on  such  a  moot  question  would  be  only  dic- 
tum.—(5  tiiens'  State  Bank  of  Greenup  v.  John- 
son County,  207  S.  W.  8.  i 
«s»843(8)  (Tex.Giv.AppO  Assignments  krginf! 
that  evidence  is  insufficient  to  sustain  that 
part  of  decree  canceling  instruments  need  not 
be  considered  in  view  of  the  holding  that  such 
portion  of  decree  must  be  set  aside  for  wast 
of  jurisdiction.— Griner  t.  ^tYevino,  207  8.  W. 
947. 

«s>854(6)  (MoApp.)  An  order  granting  a  new 
trial,  tbongh  on  an  Improper  gronnd,  will  be 
affirmed  if  new  trial  should  have  been  (ranted 
on  another  cfound  of  the  motion. — P.  R.  Sin- 
clair Goal  Co.  V.  Missouri-Hydraulic  Mining 
Co.,  207  S.  W.  266. 

€=>854(6)  (Mo.App.)  If  there  is  error,  althoniii 
not  assigned  as  a  ground  for  new  trial,  the 
granting  of  a  new  trial,  though  for  erroneons 
reasons,  must  nevertheless  be  upheld. — David- 
son T.  St  Louis  &  S.  F.  Ry.  Co.,  207  S.  W.  277. 

(O)   Parties  BatlUed  to  AUe«e^rror. 

<S=>878(1)  (Mo.App.)  The  objection  that  a  judg- 
ment should  also  nave  included  interest  is  not 
available  to  a  respondent  not  appealing.— Cen- 
tral Nat.  Bank  v.  Pryor,  207  S.  W.  298. 

(BS)   rresnaaptlOBa. 

4=3900  (Mo.App.)  Every  presumption  will  be 
indulged  in  aid  of  the  proceedings  of  the  trial 
court;  it  being  a  court  of  general  iarisdictioD. 
— Val  Reis  Piano  Co.  v.  Gordon,  207  8.  W.  233. 
<8=>907(4)  (Ark.)  The  presnmptioii.  that  th« 
finding  of  a  chancellor  is  supported  by  the  ev- 
idence where  the  oral  testimony  is  not  pre- 
served, does  not  apply  on  appeal  from  a  rulin; 
clearly  erroneous,  regardless  of  what  the  oril 
testimony  might  have  been. — Frazier  v.  Fn- 
rier,  207  S.  W.  215. 

€=3910  (Tez.Civ.App.)  Where  there  is  no  evi- 
dence that  defendant  initial  carrier  required 
connecting  carrier  to  furnish  an  unloaded  car. 
as  required  by  Vernon's  Sayles'  Ann.  Civ.  St 
1914,  art  6688,  the  court  on  appeal  may,  in 
aid  of  judgment  below,  assume  that  defendanti 
loaded  car  was  delivered  to  connecting  car- 
rier pursuant  to  an  agreement — St  Louis 
Southwestern  Ry.  Co.  of  Texas  v.  Morehead, 
207  S.  W.  336. 

4s>9l6(l)  (Ky.)  Where  the  issue  as  to  wheth- 
er a  brake  on  one  of  defendant's  cars  wa?  de- 
fective was  submitted,  and  the  original  petitina 
contained  no  allegations  as  to  such  defect 
but  an  amended  petition  was  filed  which  did 
not  appear  in  the  record  on  appeal,  the  appfl- 
late  court  wiU  presume  that  the  allegations  ol 
the  amendment  were  sufficient  to  authorise  the 
submission  of  the  issue. — Cumberland  R.  Co.  v. 
Gibson,  207  S.  W.  SOL 

®=>930(1)  (Mo.App.)  Id  considering  the  suS- 
ciency  of  the  evidence  to  support  a  verdict  the 
reviewing  court  will  not  only  consider  the  ev- 
idence itself,  but  all  legitimate  and  fair  inr 
ferences  therefrom. — Davidson  t.  St^  Looii  * 

5.  F.  Ry.  Co.,  207  S.  W.  277. 

4=3930^)  (Tez.Civ.Ai^p.)  In  reviewing  an  as- 
signment that  the  vnamct  was  not  aafficieat 
to  sustain  a  finding  of  fact,  strongest  probatin 
effect  must  be  given  to  the  evidence  tending  ti 
establish  such  fact— Hollis  Cotton  Oil,  LigU 

6.  Ice  Co.  V.  Marrs  &  Lake,  207  8.  W.  367. 
4=>930(2)  (Mo.App.)  It  will  not  be  presume^ 
in  the  absence  ol  evidence  thereof,   that  th* 
jury  disobeyed  an  instruction. — Shock  v.  Priw^ 
207  8.  W.  834. 

<8s3930(2)  (Tex.Com.App.)  The  conrt  on  tf 
peal  must  presume  that  the  jarj  in  determininl 
the  facts  and  reaching  a  verdict  gave  proper 
attention  to  the  charge.— Weisner  v.  Missouri 
K.  &  T.  Ry.  Co.  of  Texas,  207  S.  W.  901. 
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$=>930(2)  rrex.CiT.App.)  It  mnt  be  assymed 
hat  the  jnry  regarded  the  instructions  given.— 
Lancaster  v.  Mays,  207  S.  W.  876. 
£=3931(1)  (Tez.Civ.App.)  In  deference  to  the 
rial  coart,  the  teanmony  of  the  snccessfal 
tarty  should  be  accepted  as  true  by  the  appel-- 
ate  court.— Richardson  v.  Harlesa,  207  S.  W. 
39. 

S=»93l(4)  (Tei.Civ.Apn.)  Where  defendant  in- 
erpoaed  plea  of  contnoutory  negligence  which 
ras  not  anbmitted,  the  statate  relating  to 
pecial  isanes  would  require  the  court  on  ap- 
)eal  to  'premime  that  trial  court  found  that 
tlaintiffs  were  guilty  of  contributory  negligence 
f  it  were  necessary  to  an  affirmance  of  judg- 
nent— Washington  v.  Austin  Nat.  Bank,  207  S. 
y    382 

Ss3933(l)  (Mo.App.)  Where  record  recites  that 
>laiiitUf  confesses  defendant's  motion  for  new 
rial  and  that  court,  in  conformity  with  such 
lonfession,  does  modify  its  former  judgment 
18  to  value,  etc.,  it  will  be  presumed  that 
>Iaintlff  confessed  value  of  property,  and,  as 
lo  exceptions  appear,  it  will  be  conclusively 
iresnmed  that  plMntUr,  if  he  did  not  acquiesce 
n,  did  not  except  to,  action  of  trial  court. — 
fal  Reis  Piano  Oo.  v.  Gordon,  207  S.  W.  233. 
S=>933(1)  (Tex.)  An  order  vacating  an  order 
'ranting  new  trial,  dated  same  day  that  final 
udgment  was  entered,  will  be  presumed,  in 
ibsence  of  anything  to  the  contrary,  to  qave 
)een  rendered  prior  to  entry  of  final  judgment 
inder  presumption  that  it  was  regularly  and 
awfully  made.— Gulf,  O.  &  8.  F.  Ry.  C5o.  v. 
rfuse.  207  S.  W.  8»7. 

S=»934(l)  (Tex.Oiv.App.)  Where  trial  was  had 
>y  the  court  without  a  jury,  and  no  findings  of 
act  were  filed  by  the  trial  judge,  every  rea- 
lonable  presnmpnon  must  be  indulged  in  sup' 
>ort  of  the  judgment  rendered.— Dutz  r.  Dod- 
ron,  207  S.  W.  356. 

(F)  Discretion  of  Lower  Court. 

S=3968  (Tex.Ciy.App.)  Complaint  of  action  of 
rial  court  in  compelling  plaintiffs,  after  they 
lad  exhausted  their  peremptory  challenges,  to 
iccept  a  juror,  shown  to  be  a  customer  of  de- 
endant  bank  tor  man^  years,  wiU  not  be  sns- 
ained;  it  not  appearing  that  trial  judge  abua- 
d  Ills  discretion.— Washington '  V.  Austin  Nat. 
Jank,  207  S.  W.  382. 

(=3978(3)  (Tex.Civ.App.)  The  question  whether 
urors  were  prejudiced  against  the  defendant 
nd  concealed  that  fact  is  primarily  within  the 
ound  discretion  of  the  trial  court,  and  its  ac- 
ion  in  denying  new  trial  for  misconduct-  of 
jry  will  not  be  revised  where  it  does  not  clear- 
7  appear  that  the  rights  of  the  parties  have 
e«n  disregarded.- £1  Paso  Electric  Ry.  Co. 
.  Gonzales,  207  S.  W.  162. 
B=>98l  (Tex.Civ.App.)  Motions  for  new  trial 
>r  newly  discovered  evidence  are  addressed 
>  the  sound  discretion  of  the  trial  judge,  and 
'here  denied  appellate  court  will  not  reverse, 
ccept  for  clear  abuse.— SherriU  v.  Union  Lum- 
er  Co,  207  S.  W.  149. 

3)  (iaeatloBa  of  Fact,  Terdlcta,  and  Flnd- 
Inara, 

=»  1 001(1)  (Ark.)  The  Supreme  Court  must  np- 
9ld  the  verdict  on  appeal,  if  there  is  any  sub- 
antial  evidence  to  support  it. — St.  Ix>uis-San 
rancisco  Ry.  Co.  v.  Stewart,  207  S.  W.  440. 
=9  1001(1)  Prex.Civ.App.)  Where  findings  of 
iry  as  to  all  material  issues  necessary  to  sup- 
>rt  judgment  are  based  upon  suflScient  evidence, 
le  judgment  will  be  affirmed.— MacDonald  v. 
yew,  2OT  8.  W.  686. 

s»l002  (MoJipp.)  Question  of  contributory 
ealigeDce  being  a  close  one,  a  jury  finding  for 
laintiff,  supported  by  substantial  evidence, 
mclndes  court  on  appeal,  where  it  cannot  say 
tat  plaintiff  was  guilty  of  contributory  negli- 
ince  as  a  matter  of  law.— Brooks  v.  Harris, 
yj  8.  W.  293. 

B3»I002  (Tex.aT.AM>.)  Court  of  Civil  Appeals 
innot  disturb  verdict  of  tlia  jury  rendered  4»i 


conflicting  testimony. — Falfnrrias  Mercantile  Co. 
T.  Citizens'  State  Bank,  207  S.  W.  568. 
e=»l002  (Tex.Civ.App.)  Jury's    finding    setUed 
conflict  in  the  evidence. — Lancaster  &  Wight  v. 
Allen   207  a  W.  984. 

<8=3 1 003  (Ark.)  Where  by  applying  to  undisput- 
ed facts  the  laws  of  nature  or  die  physical  facts, 
it  is  demonstrated  beyond  controversy  that  the 
verdict  based  on  them  cannot  be  true,  the  Su- 
preme Court  will  declare  as  matter  of  law  the 
testimony  is  legally  insufficient. — St.  Louis-San 
Francisco  Ry.  Co.  v.  Stewart,  207  S.  W.  440. 
<&=>I009(3)  (Ky.)  The  court  will  not  disturb 
the  findings  of  a  chancellor  where  the  evidence 
is  conflicting  and  the  court  is  not  convinced 
that  the  chancellor  has  erred  to  the  prejudice 
of  the  substantial  rights  of  the  appellant. — 
Jenkins  v.  Dawes,  207  S.  W.  689. 
«=9l009(4)  (Ky.)  Court  on  appeal  will  not  dis- 
turb chancellor's  finding  of  fact  unless  against 
the  weight  of  the  evidence. — Price  v.  Meade, 
207  8.  W.  695. 

«=>I0I0(1)  (Tei.Oiv.App.)  There  being  no  error 
in  the  judgment  if  a  corner  of  survey  owned  by 
defendant  was  at  point  shown  by  plat  in  the 
record  sent  to  court  on  appeal,  and  there  being 
evidence  authorizing  a  finding  that  the  corner 
w»8  at  such  point,  judgment  will  be  affirmed.— 
Erwin  v.  Morgan,  207  8.  W.  556. 
<e=>IOIO(l)  (Tex.Oiv.App.)  The  court's  findings 
of  fact,  not  being  entirely  unsupported  by  or 
contrary  to  the  evidence,  will  not  be  disturbed 
on  appeal.— Williams  v.  Ogerly,  207  S.  W.  672. 
iS=9lOI3  (Tex.Civ.App.)  The  determination  of 
the  amount  of  damages  in  personal  injury  cases, 
is  committed  to  the  jury  in  a  very  large  meas- 
ure, and  its  decision  will  not  be  reversed,  though 
damages  are  greater  than  appellate  court  would 
have  given.— Burnett  v.  Anderson,  207  8.  W. 
540. 

<Ss>l022(2)  (Mo.App.)  The  findings  of  fact  of 
the  referee,  approved  by  the  trial  court,  are 
conclusive  on  appeal,  if  supported  by  substan- 
tial evidence.— Ogle  v.  W.  M.  Sutherland 
Building  &  Contracting  Co.,  207  8.  W.  848. 

(H)  Harmless  Brror. 

«S3|026  (Tex.CivJkpp.)  To  authorize  the  appel- 
late court  to  reverse  a  Judgment  for  error,  it 
must  appear  that  the  error  was  reasonably  cal- 
culated to,  and  probably  did,  injure  the  appel- 
lar.t— liSncaster  v.  Mays,  207  8.  W.  676. 
i8s»l03l(4)  (Tex.Oiv.App.)  Despite  Rule  62a 
for  Courts  of  Civil  Appeals  (149  S.  W.  x),  in- 
jury will  be  presumed  when  trial  court  errone- 
ously excluded  evidence  constituting  founda- 
tion of  action  or  defense  under  such  circum- 
stances that  it  cannot  reasonably  be  expected 
that  it  can  be  supplied  by  other  evidence. — 
Morris  County  NaL  Bank  v.  Parrish,  207  8. 
W.  939. 

®=s»l033(6)  (Tex.CivApp.)  An  improper  In- 
struction, more  calculated  to  help  than  to  harm 
appellant,  cannot  be  complained  of  by  him. — 
St.  Louis  Southwestern  Ky.  Co.  of  Texas  t. 
Barrett.  207  S.  W.  557. 

«Es>l039(9)  (Mo.App.)  Where  two  counts  of  a 
complaint  are  alleged  to  be  inconsistent  and 
motion  to  compel  election  is  denied,  dismissal 
of  one  count  by  plaintiff,  after  a  favorable  ver- 
dict on  both  counts,  is  an  election  to  stand  alone 
on  the  verdict  on  the  remaining  count,  and 
eliminates  the  question  of  inconsistency. — ^Ideal 
Reversible  Hinge  &  Cabinet  Co.  v.  Metallic 
Specialty  Mfg.  Co„  207  8.  W.  273. 
<S=»  1 040(10)  (Tex.Civ.App.)  Improper  overrul- 
ing of  demurrer  to  petition,  which  did  not  show 
breach  of  guardianship  bond,  is  not  ground  for 
reversal,  where  special  defenses  set  up  by  appel- 
lant's answer  and  undisputed  evidence  show  uat 
they  do  not  claim  to  have  paid  appellee's  de- 
mand, but  assert  exemption  from  liability  on 
other  grounds.- Davis  v.  White,  207  S.  W.  670. 
«=a>l04l(4)  (Tex.Civ.App.)  Where  the  one  object 
of  a  trial  amendment  in  a  conversion  suit  was 
to  serve  as  a  basis  for  proof  of  its  allegations 
that  the  conversion  was  committed  by  lessor's 
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agent,  error  in  suaUming  an  exception  to  such 
amendment  held  harmlew,  where  proof  under 
the  amendment  was  admitted  without  objection. 
— Honderson  v.  BeKs,  207  S.  W.  665. 
€=>I048(5)  (Ark.)  In  action  involving  damage 
to  rice  crop,  testimony  of  witness  as  to  crop 
produced  on  other  land  was  not  objectionable 
because  question  did  not  take  into  account  par- 
ticular season  or  method  of  farming,  where  first 
question,  asked  witness  referred  to  year,  and 
where  witness  testified  to  method  of  cultivation. 
— Prange  v.  Young,  207  S.  W.  445. 

In  action  involving  damage  to  rice  crop,  cross- 
examination  of  defendant  as  to  good  crops  made 
on  similar  lands  similarly  cultivated  was  not 
prejudicial,  where  defendant's  answer  was  "the 
conditions  would  vary  it" — Id. 

In  action  for  breach  of  contract  to  furnish 
water  for  rice  crop,  cross-examination  of  wit- 
ness for  defendants  as  to  similar  contracts  in 
whidi  witness  and  one  of  the  defendants  were 
partners,  was  not  prejudicial,  where  answer  did 
not  show  witness  had  any  interest  in  the  sub- 
ject-matter of  the  litigation. — Id. 
<3=>I048(5)  (Mo.App.)  In  an  action  by  a  step- 
daughter and  husband  for  services  rendered  de- 
ceased, where  plaintiffs  offered  evidence  that 
they  rendered  all  the  services  deceased  receiv- 
ed, and,  after  asking  witness  if  neighbors  ren- 
dered services,  as  well  as  if  sisters  did,  an  ob- 
jection thereto  was  overruled,  _but_  the  question 
was  not  answered,  and  an  objection  was  sus- 
tained to  a  subsequent  question  whether  any 
one  else  assisted  "in  the  smallest  way,"  held 
that  no  reversible  error  was  committed.— Shock 
V.  Price,  207  S.  W.  834. 

«=3l050(l)  (Ark.)  The  admission  of  parol  evi- 
dence to  explain  meaning  of  words  in  contract 
was  not  prejudicial,  where  testimony  merely 
gave  such  words  their  legal  meaning.— Harris  & 
White  V.  Stone,  207  S.  W.  443. 
€=3 1 050(1)  (Mo.App.)  Any  error  in  allowing 
question,  "What  search  did  you  make  for  the 
murderer?"  was  harmless;  the  question,  "You 
did  not  look  for  the  assassin?"  having  previ- 
ously, without  objection,  been  asked  and  an- 
swered in  the  negative.— Schmidt  v.  Supreme 
Council  of  Royal  Arcanum,  207  S.  W.  874. 
<3=>I050(1)  (Tex.Civ.App.)  In  an  action  for  In- 
jnries  to  pedestrian  due  to  automobile  accident 
that  a  witness  was  asked  the  whereabouts  of 
some  X-ray  pictures  of  plaintifTs  foot,  and  re- 
plied, "I  gave  them  to  the  insurance  man,"  held 
not  to  have  bad  any  appreciable  influence  in  en- 
larging the  verdict  or  in  arousing  any  degree 
of  prejudice. — ^Burnett  v.  Anderson,  207  S.  W. 
540. 

«=3>l  050(1)  (Tex.Giv.App.)  Admission  of  testi- 
mony with  reference  to  offer  of  defendant  rail- 
way company  to  make  settlement  for  damages 
due  to  fire  started  by  its  engine  was  prejudicial 
error. — Quanah,  A.  &  P.  Ry.  Co.  v.  Lancaster, 
207  S.  W.  006. 

<3=3 1050(1)  (Tex.Civ.App.)  Where  evidence  as 
to  whether  defendant's  agent  made  statements 
defamatory  to  plaintiff  was  abarply  conflicting, 
and  plaintiff's  witness'  testimony  aa  to  state- 
ments was  inconsistent  with  testimony  given  in 
former  deposition,  the  admission  of  evidence  of 
declarations  of  such  witness  to  corroborate  his 
testimony  that  statements  were  made,  was  re- 
versible error. — Providence-Washington  Ins.  Co. 
v.  Owens.  207  S.  W.  666. 

«=»(  050(1)  (Tex.Civ.App.)  Where  similar  tes- 
timony was  admitted  without  objection,  an  as- 
signment complaining  of  the  admission  of  tes- 
timony must  be  overruled. — Manton  v.  City  of 
San  -Vntonio,  207  S.  W.  951. 
4=s>t050(2)  (Mo.App.)  In  an  action  for  an 
iimount  due  on  a  contract  of  sale  for  an  in- 
terest in  a  crop,  admission  of  immaterial  evi- 
dence that  plaintiff  had  gone  on  the  farm  for 
the  sole  purpose  of  being  registered  as  a  farm- 
er, in  order  to  avoid  military  service,  was 
prejudicial.— Sexton  v.  I.iOckwood.  207  S.  W. 
S.t6. 

<S=3l05l(l)  Crex.Civ.App.)  Where  it  was  plain 
from  the  evidence  that  defendant's  chauffeur  was 


exceeding  speed  limit,  pennitting  a  witness  to 
testify  that  chauffeur  had  stated  shortly  after 
accident  that  he  was  driving  a  little  fast,  aoi) 
that  the  passenger  had  stated  that  she  had  rf- 
quested  chauffeur  not  to  drive  so  fast,  was  with- 
out prejudice  to  defendant— Burnett  t.  Ander- 
son, 207  S.  W.  640. 

«=>(05l(l)  (Tex.Civ.App.)  Where  plaintiff  wis 
qualified  to  testify  as  an  expert  upon  cattlp 
values,  and  accompanied  his  own  to  market,  and 
the  carrier  introduced  in  evidence  the  daily  mar- 
ket report  of  sales  on  that  date,  plaintiJBr*  evi- 
dence, if  inadmissible  to  show  that  his  cattlr 
would  have  been  the  best  in  their  dass  on  tbi* 
market  of  that  day  but  for  carrier's  delay  wiin 
harmless  where  there  was  other  sufficient  evi- 
dence of  value. — ^Kansas  City,  M.  &  O.  Ry.  Co. 
of  Texas  v.  Bomar,  207  S.  W.  570. 
€=>I054(2)  (Ky.)  Admission  of  incom^tent  evi- 
dence on  equitable  issue  being  considered  b\ 
jury  was  not  prejudicial;  verdict  of  jury  on 
such  issue  being  merely  advisory.— Eirly  v. 
Barly,  207  S.  W.  460. 

<t=s>l056(l)  (Tex.Civ.App.)  In  action  involviat 
ownership  of  attached  property,  exclusion  of 
opinion  of  claimant  aa  to  Ids  ownership  of 
property  was  not  reversible  error,  where  it  di« 
not  appear  that  creditors  had  sustained  injorf 
by  reason  thereof.- Frost  v.  Smith,  207  S.  W- 
392. 

€=>I056(1)  (Tex.C9v.App.)  In  trespass  to  try  ti- 
tle, where  defendants  claimed  under  an  allege<i 
forged  deed  executed  by  an  attorney  in  fact,  ex- 
clusion of  a  record  of  affidavits  as  to  genuine- 
ness of  attorney's  signature,  if  error,  did  not 
warrant  a  reversal,  where  it  would  not  ha\r 
affected  the  result— Lancaster  v.  Ehiider,  207 
S.  W.  560. 

«s>l096(l)  (Tez.CivApp.)  Exclusion  of  evi- 
dence as  to  the  existence  of  a  judgment  hfU 
harmless  if  erroneous,  where  tile  judgment 
had  become  dormant — Burlington  State  Banli 
V.  Marlin  Nat  Bank,  207  S.  W.  864. 
<S=»I056(3)  (Tex.Civ~App.)  Exclusion  of  evi- 
dence which  has  no  probanve  force  ta  immaterial 
and  harmless. — Wleatern  Union  Telegraph  Co.  v. 
Armstrong,  207  S.  W.  602. 
•=a»l058(l)  (Tex.Civjipp.)  Where  all  facts 
which  might  have  been  elicited  by  question 
calling  for  conjectural  conclusion,  if  in  proper 
form,  were  testified  to  without  objection,  thfr<> 
was  no  injury  to  appellant  because  of  exrlti- 
sion  of  question  and  probable  answer.— Frirk 
v.  IntemaUonal  &  O.  N.  Ry.  Co.,  207  S.  W. 
198. 

®=>I058(8)  (Mo.App.)  It  was  harmless  er- 
ror to  exclude  evidence  as  to  a  matter  testi- 
fied to  by  other  witnesses.- William  Wardack 
Electric  Mfg.  Co.  y.  Elliott  &  Barry  Engi- 
neering Co.,  207  S.  W.  877. 
«=3l060(l)  (Tox.Civ.App.)  In  an  action  by  a 
switchman  for  injuries,  where  the  evidence  of 
iiefrligence  was  close.  Improper  remarks  of  plain- 
tiff's counsel  as  to  competency  of  engineer  and 
as  to  plaintiff  having  to  live  on  half  rations  or 
the  charity  of  his  friends  if  not  awarded  dam- 
ages must  be  held  to  have  improperly  infla<>Dced 
tlie  jury.— Southern  Pac.  Co.  t.  MiUer,  207  S- 
W   554. 

C=3l06b(4)  (Tex.Civ.App.)  In  action  against 
corporation  employer  for  death  of  employ^, 
plaintiff's  counsel's  reference  to  employer  a$ 
a  "heartless  and  soulless  corporation,"  awl 
his  reference  to  plaintiff,  employe's  wife,  as  a 
"wounded  dove,"  and  his  statement  of  amoaLt 
of  property  of  corporation,  did  not  improperly 
influence  jury,  where  verdict  did  not  in^cat<' 
either  passion  or  prejudice. — San  Antoni<' 
Portland  Cement  Co.  y.  Gschwender,  207  S. 
W.  967. 

«=3l062(l)  (Tez.CST.App.)  In  an  action  by  a 
railroad  fireman  for  injuries,  held,  that  instruc- 
tions, thou^  erroneous  in  submitting  to  th« 
jury  facts  conclusively  tatablished,  etc..  whi 
harmless.— Lancaster  v.  Mays,  207  3.  W.  6T<^. 
«=3l062(2)  (Tex.Giv.App.)  It  is  not  error  ot 
which  apnellant  can  complain  to  refaae  to  sub- 
mit a  special  issue  to  the  jury,  where  aa  affirma- 
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tive  reply  thereto  would  not  be  warranted  iy 
t-estimony  before  the  jury.— Lancaster  v.  Snider, 
-'07  S.  W.  560. 

S=3|064(l)  (Mo.)  Instructions  for  a  respondent 
which  are  inconsistent  entitle  appellant,  who 
tias  serred  an  exception  to  them,  to  a  reversal 
jt  the  case  if  his  interest  had  been  prejndiced 
liad  the  jury  followed  the  one  rather  then  the 
other.— In  re  Sixth  Street,  207  S.  W.  603. 
<S=»I064(1)  (Mo.App.)  Where  the  Jury  were 
required  to  find  farts  which,  if  true,  constitut- 
ed neglifjence  on  the  part  of  the  master,  heM, 
that  an  instruction  was  not  prejudicial,  though 
characterizing  as  negligent  a  direction  given 
by  the  vice  principal  to  the  deceased  servant. 
— Medley  V.  Parker-Rnssel  MIn.  &  Mfg.  Co., 
207  S.  W.  88T. 

€=>I064(1)  (Tez.Com.App.)  In  an  action  for 
negligent  burning  of  grass  in  a  pasture,  er- 
roneously instructing  that  plaintiff  was  enti- 
tled to  recover  the  cost  of  feed  for  his  cattle 
and  the  expense  necessary  in  feeding  them 
was  reversible  error.— Chicago,  B.  I.  &  G.  By. 
Co.  V.  Word,  207  S.  W.  902. 
•S=3|064(l)  (Tez.Com.App.)  Where  there  Is 
a  sharp  conflict  in  the  testimony  as  to  liability, 
the  giving  of  a  charge  which  imposes  upon 
plaintiff  a  greater  burden  than  is  required  by 
law  is  calculated  to  prejudice  plaintiff  and 
cause  the  jury  to  render  an  improper  verdict. 
— Weisner  v.  Missouri,  K.  &  T.  Ky.  Co.  of 
Texas,  207  S.  W.  904.  ^ 
(S=>I064(2)  (Tex.Oiv.App.)  In  an  action  for 
damages  occasioned  by  frightening  of  team  by 
a  locomotive,  it  was  harmless  error  to  instruct 
that  persons  driving  teams  "easily  frightened" 
should  exercise  care  for  their  own  safety,  where 
it  appeared  without  dispute  that  the  team  was 
"skittish  and  would  run  away  sometimes." — St. 
Louis  Southwestern  Ry.  Co.  of  Texas  v.  Bar- 
rett, 207  S.  W.  557. 

«=3l066  (Mo.App.)  The  appellate  court  can- 
not say  that  instruction  on  damages  authoriz- 
ing consideration  of  whether  injuries  were 
permanent,  when  there  was  no  pleading  or  evi- 
dence thereof,  but  merely  of  future  suffering, 
did  not  "materially  affect  the  merits."— Colby 
V.  Thompson,  207  S.  W.  73. 
®=»I066  (Tex.Com.App.)  Qiving  an  errone- 
ous instruction  on  contributory  negligence  not 
raised  by  the  pleadings  or  the  e^dence  was 
reversible  error.— Weisner  v.  Missouri,  K.  & 
T.  Ry.  Co.  of  Texas,  207  S.  W.  904. 
^=3 1067  (Mo.App.)  Pefendant  was  not  preju- 
diced by  refusal  of  instruction  submitting  ques- 
tion of  excessive  speed  of  automobile  as  a 
predicate  of  liability,  where  plaintiff  did  not 
submit  his  case  upon  such  assignment  of  neg- 
ligence.—Brooks  V.  Harris,  207  S.  W.  293. 
«=»I067  (Tex.CIv.App.)  In  suit  by  employ^  to 
recover  for  injuries  sustained  while  riding  upon 
track  in  a  motorcycle  by  invitation  of  another 
employ^  after  working  hours,  instruction  that 
plaintiff  was  a  "trespasser,"  although  quoted 
term  was  not  defined,  held  without  injury  to 
plaintiff.— Frick  v.  IntematioBal  &  O.  N.  By. 
Co.,  207  8.  W.  198. 

«=9l068(l)  Crex.CiT.App.)  ■  Instruction  that 
plaintiff  was  a  trespasser  on  track,  and  that 
defendant  railroad  owed  him  no  duty  until  his 
position  of  peril  was  discovered,  although  er- 
roneous, and  not  in  compliance  with  Vernon's 
Rayles'  Ann.  Civ.  St.  1914,  art.  1984a,  as  to 
definition  of  terms,  cannot  be  said  to  have  con- 
tributed to  result  where  jury  found  in  answer 
to  only  issue  submitted  that  operators  of  train 
did  not  discover  plaintiff's  peril  in  time  to  have 
prevented  injury.— Frick  v.  International  &  G. 
N.  By,  Co.,  207  S.  W.  198. 
«=3l063(3)  (Tex.Civ.App.)  Where  plaintiff  made 
out  no  case  entitling  him  to  recover,  errors  in 
the  instruction  were  immaterial. — Saenz  v. 
Hamilton  Hotel  Co.,  207  S.  W.  169. 
i©=3l068(5)  (Tex.Clv.App.)  Objection  that  refus- 
al of  instruction  was  prejudicial,  thereby  in- 
creasing amount  of  verdict,  cannot  be  sustained, 
where  appellant  does  not  claim  on  appeal  that 


I  verdict  is  excessive.— Duke  v.  Hatcher,  207  S. 
W.  575. 

<S=s>l07I(6)  (Tex.Civ.App.)  In  shipper's  action 
involving  issues  as  to  whether  two  railroads 
were  negligent  in  handling  shipment  of  live 
stock,  whether  shipper  was  damaged  thereby 
and  amount  of  any  damage,  where  the  evidence 
was  conflicting  and  the  court,  sitting  without  a 
jury,  dismissed  one  defendant  and  found  for  the 
other,  its  failure  to  file  its  findings  of  fact  and 
conclusions  of  law,  after  due  request,  under 
Rev.  St  1911,  art.  2075,  prevented  appellant 
from  falriy  presenting  the  appeal,  and  was 
ground  for  reversal.- Stewart  &  Threadgill  v. 
El  Paso  ft  8.  W.  Co.,  207  S.  W.  594. 

(J)  DeelaioBS    of   Intermediate    Conrta. 

«=»I090(2)  (Tex.Com.App.)  Where  shipper 
sued  initial,  connecting,  and  terminal  carrier, 
and  judgment  went  for  plaintiff  as  against  ter- 
minal carrier  on  theory  of  verbal  contract 
made  with  it,  and  shipper  did  not  appeal  or 
assign  cross-assignments  in  Court  of  Civil  Ap- 
peals, though  terminal  carrier  appealed,  on 
further  appeal  by  shipper  from  adverse  juda- 
ment  to  Supreme  Court  shipper  would  be  held 
to  have  abandoned  his  cause  of  action  against 
the  other  defendant.— Texas  &  P.  Ry.  Co.  v. 
West  Bros.,  207  S.  W.  918. 

(K)  Snbaeqaeat  App*«la. 

#»  1 097(1)  (Ky.)  An  opinion  on  appeal  is  the 
law  of  the  case  on  a  subsequent  appeal. — Ram- 
mage  V.  KendaU,  207  8.  W.  690. 
9=>  1099(3)  (Ark.)  Declaration  on  appeal  in 
contractor's  suit  for  construction  of  reservoirs, 
water  district  counterclaimini;  for  breach,  that 
contractor  could  not  escape  liability  though  its 
departure  from  contract  resulted  in  work  as 
good  as  specified,  etc.,  together  with  directions 
given  trial  court  on  reversal  merely  to  ascer- 
tain cost  of  reconstructing  work,  ktU  law  of 
case  on  second  appeal,  not  to  be  departed  from. 
—Inland  Const.  Co.  v.  Sector,  207  8.  W.  33. 
«=»I099(3)  (Tenn.)  A  former  judgment 
against  an  unincorporated  religious  associa- 
tion Iteli  on  subsequent  appeal  conclusive  as 
to  the  authority  of  the  association  to  incur 
the  indebtedness  sued  for.— Hunter  v.  Swad- 
ley.  207  S.  W.  730. 

«=»I099(4)  (Ky.)  Holding  on  former  appeal 
that  a  transaction  was  champertous  is  law  of 
case  on  subsequent  appeal. — Anderson  v.  Dau^ 
erty.  207  S.  W.  474. 

«=>I099(8)  (Mo.App.)  In  a  suit  on  a  claim 
against  an  estate  for  services  rendered  to  de- 
ceased, the  decision  on  a  former  appeal  aus^ 
taining  the  refusal  of  defendant's  peremptory 
instruction  was  the  law  of  the  case  on  a  second 
trial,  where  additional  testimony  was  introduced 
by  claimant.— Kleinberg  v.  Kinealy,  207  8.  W. 
237. 

XVH.  DETEBHnrATIOir  AND  I>ISFO» 
8ITIOH  OF  GAUBE. 

(A)  DeelaiOB  In  Oeneral. 

«=>III4  (Tex.), Where  defendant  in  error  is 
entitled  to  have  other  assignments  consider- 
ed by  Court  of  Civil  Appeals,  which  it  con- 
cluded need  not  be  considered  under  its  former 
disposition  of  the  case,  the  cause  will  be  re- 
manded to  said  court  for  its  further  action  on 
such  assignments  of  error;  its  judgment  being 
reversed.— Bird  v.  Ft.  Worth  &  B.  G.  By.  Co., 
207  8.  W.  618. 

<B>  Afllrnmnee. 

«=>II27  (Mo.App.)  Bespondent  is  too  late  in 
seeking  the  penalty  of  affirmance  for  failure  to 
file,  in  the  appellate  court,  as  required  by  Rev. 
St.  1909,  i  2048,  copy  of  judgment  appealed  from 
with  order  granting  the  appeal,  15  days  before 
term  to  which  the  cause  is  returnable,  where, 
though  knowinc  the  facts,  he  makes  no  motion 
till  after  appellant  has  prepared  abstract  and 
brief.— Swartz  v.  Hiler,  207  S.  W.  258.  i 
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^=>II33  (Tex.CiT.App.)  There  being  bo  state- 
ment of  facts,  bill  of  exception,  or  assignment 
of  error  in  tlie  record,  judgment  will  be  affirm- 
ed, where  no  fundamental  error  la  disclosed. — 
Ogg  V.  Loyd,  207  S.  W.  553. 

(O  Moaifle«ti«n. 

<S=>II5I(2)  (Tex.Civ.App.)  Where  a  judg- 
ment was  excessive  po  the  amount  of  $38,  and 
the  error  is  plainly  discernible,  Aeld  that  that 
is  not  ground  for  reversal,  as  the  judgment 
might  be  reformed  and  affirmed. — Burlington 
Stete  Bank  t.  Marlin  Nat.  Bank,  207  S.  W. 
954. 

CO)  Reversal. 

«=»l  170(1)  (Tex.Com.App.)  Supreme  Court 
Rule  62A  (149  S.  W.  x)  was  not  intended  to 
d«priTe  the  Supreme  Court  of  the  power  to 
determine  for  itself  whether  any  erroneous 
action  of  the  trial  court  was  of  such  charac- 
ter as  amounted  "to  such  a  denial  of  the  rights 
of  the  plaintiffs  as  was  reasonably  calculated 
to  cause  and  probably  did  cause  the  rendition 
of  an  improper  judgment." — Weisner  v.  Mis- 
sonri,  K.  &  T.  Ry.  Co.  of  Texas,  207  S.  W. 
904. 

«S9|I70(6)  (Tex.Civ.App.)  Court  of  CivU  Ap- 
peals Rule  No.  62a,  prohibiting  reversals  for 
errors  of  law  by  the  trial  court  not  calculated 
to  cause  rendition  of  an  improper  judgment, 
applies  where  the  judge,  after  the  jury  had 
failed  to  agree,  stated  to  them  the  desirability 
of  bringing  in  a  verdict;  such  statement  not 
being  coercive  or  persuasive  in  favor  of  ei- 
ther party.— Texas  Midland  R.  R.  v.  Brown, 

2(yr  s  w  840 

«=»II70(9)  (Tex.Civ.App.)  In  a  suit  for  evic- 
tion from  a  farm,  refusal  of  instruction  that  it 
was  the  tenant's  duty  to  procure  other  land 
to  lessen  the  damages,  or  after  having  failed 
to  procure  such  land  to  seek  other  employment, 
if  error,  held  harmless,  where  no  complaint  is 
made  of  excessive  verdict  in  view  of  Court  of 
Appeals  rule  62a  (149  S.  W.  m).— Duke  v. 
Hatcher,  207  S.  W.  676. 

<8=>II7I(2)  (Tex.Civ.App.)  A  monetary  judg- 
ment for  $1(10,  otherwise  proper,  will  not  be 
reversed  .because  it  was  excessive  in  the 
amount  of  $7.— Bryson  v.  Abney,-207  S.  W. 
945. 

«=9'l  172(2)  (Ky.)  That  part  of  a  judgment 
which  is  sustained  by  the  pleadings,  and  evi- 
dence and  admitted  to  be  correct  by  appellant's 
brief,  will  not  be  disturbed  on  appeal. — King 
V.  King,  207  S.  W.  1. 

«ss>ll73(l)  (Tex.  Com.  App.)  Where  shipper 
of  cattle  suing  initial,  connecting,  and  terminal 
carriers  elected  to  recover  from  terminal  car- 
rier, which  sought  judgment  over  against  con- 
necting carriers,  but  under  the  Carmack 
Amendment  to  the  Hepburn  Act  (U.  S.  Comp. 
St.  H  8604a,  8604aa)  and  under  the  pleadings 
and  evidence  the  terminal  carrier  could  not 
have  recovery  over,  it  was  not  necessary  to 
remand  the  caupe  as  to  connecting  carrier  on 
reversal  of  judgment  for  plaintiff  against  ter- 
minal carrier.--Texa8  &  P.  Ry.  Co.  v.  West 
Bros.,  207  S.  W.  918. 

4=»l  175(7)  (Tex.Civ.Ajpp.)  Judgment  being 
warranted  only  for  fraud  or  upon  some  other 
equitable  ground,  the  court  on  appeal  will  not 
render  judgment,  but  will  reverse  and  remand, 
where  it  is  unable  to  determine  whether'  court 
based  judgment  upon  finding  that  power  of  at- 
torney was  insufficient  or  upon  a  finding  of 
fraud.— Griner  v.  Trevino,  207  S.  W.  94T. 
<S=»r  177(6)  (Tex.Com.App.)  Where  plaintiff 
claimed  under  a  sheriff's  deed,  but  the  issue  of 
the  sheriff's  authority  to  execute  the  deed  was 
not  fully  developed,  notwithstanding  two  prior 
trials,  held,  under  circumstances,  that  a  judg- 
ment for  plaintiff,  who  did  not  show  the  sher- 
iff's authority,  should  be  reversed,  and  the 
cause  remanded,  instead  of  judgment  being 
rendered  for  defendant.— Richards  v.  Rule,  207 
S.  W.  912. 

«=9l  177(7)  (Tex.Com.App.)  In  an  action  in- 
volving title  to  land  and  the  foreclosure  of  ven- 


dor's lien  notes,  where  evidence  was  insufficient 
to  support  a  recovery,  but  on  another  trial  ad- 
ditional evidence  might  be  offered,  htld,  that 
judgment  would  be  reversed  and  cause  re- 
manded.—Raley  v.  D.  Sullivan  &  Co.,  207  S. 
W.  906. 

*»  1 177(9)  (Mo.App.)  In  an  action  where 
judgment  was  for  defendant  on  plaintiff's  pe- 
tition and  for  plaintiff  on  defendant's  counter- 
claim, defendant  having  admitted  owing  plain- 
tiff in  his  answer,  on  reversing,  the  appellate 
court  will  not  direct  judgment  for  the  plain- 
tiff, where  she  conceded  in  her  petition  and 
testimony  that  defendant  should  be  credited 
with  certain  taxes  and  other  money  paid  for 
her,  the  amount  of  such  credits  not  appearing 
in  the  record,  but  a  new  trial  wUl  be  ordered. 
— Algeo  V.  Algeo,  207  S.  W.  842. 
«=»  1180(3)  (Tex.Oiv.App.)  Adults  who  did  not 
answer,  and  against  whom  default  judgment 
was  rendered,  are  not  entitled  to  relief,  though 
the  judgment,  which  was  adverse  to  other  par- 
ties having  the  same  titie,  was  reversed  on  the 
appeal  of  such  parties.— £Jckert  v.  Stewart,  207 
S.  W.  317. 

(F)    Mandate    and   Proceedings    tn    Loiver 
Conrt. 

®=>l  195(1)  (Ky.)  An  oinnion  on  appeal  is  the 
law  of  the  case  on  a  subsequent  tritX. — ^Bam- 
mage  v.  Kendall,  207  S.  W.  690. 
<3=>l2f2(2)  (Tex.C^m.App.)  Where  shipper 
sued  initial,  connectmg,  and  terminal  carriers 
for  injuries  to  shipment  of  live  stock,  but  all 
causes  of  action  were  abandoned  except  at 
against  terminal  carrier  and  judgment  went 
for  plaintiff  on  theory  of  verbal  contract  with 
terminal  carrier,  though  acts  of  negligence 
were  also  alleged,  on  reversal  and  remand  for 
invalidity  of  contract  shipper  could  recover 
on  another  trial  on  theory  of  negligence.— 
Texas  &  P.  Ry.  Co.  v.  West  Bros.,  207  S.  W. 
918. 

xvm.  xxslBiuties  ok  bohds  axb 

UITDEBTAKIKGB. 

®=3i232  (Tex.)  Where  a  judgment,  as  render- 
ed by  the  Supreme  Conrt  in  plaintiff's  favor, 
is  for  a  materially  less  amount  than  the  judg- 
ment decreed  in  the  trial  court,  it  is  improper 
to  render  any  judgment  against  the  surety  on 
the  appeal  bond. — Home  Inv.  Co.  v.  Strange,  207 
S.  W.  307. 

&=3l234(l)  (Ark.)  Where  appellant,  feeling  that 
live  stock  on  which  the  court  had  declared  ■ 
lien  was  insufficient  to  warrant  a  bond  under 
Kirby's  Dig.  f  1218,  to  supersede  the  entire 
judgment,  applied  to  court  for  appraisal  and 
gave  bond  under  section  1222,  they  and  their 
sureties  took  the  risk  of  stock  dying,  and,  if 
unable  to  return  stock,  must  account  for  value 
thereof.— Howell  v.  Walker,  207  a  W.  41. 

APPEARANCE. 

See  Justices  of  the  Peace,  €=3161. 

APPREHENSION. 

See  Telegraphs  and  Telephones,  «S96S. 

ARBITRATION  AND  AWARD. 

See  Insurance,  «s»570,  574;  Jary,  ^sslS:  Ma- 
niclAal    Corporations,    Q=>62;     Stipulations, 

H.  ARBITRATORS  AMB  PROCEED- 
UTOS. 

€=>3I  (Ky.)  As  a  general  rule,  arbitrators,  is 
the  absesce  of  parties  or  notice  to  them  of  the 
time  and  place,  cannot  receive  extrinsic  evi- 
dence calculated  to  have  a  material  bearing  op- 
en the  award. — R.  B.  Jones  &  Co.  v.  Northern 
Assur.  Co.,  Limited,  of  London,  England,  20T 
S.  W.  459. 
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ARGUMENT  OF  COUNSEL 

See  Criminal  Law,  «=>70&-730. 

ARMY  AND  NAVY. 

See  Appeal  and  Error,  ®=3l050;  Intoxicating 
Liquors,  4=9l7;  Principal  and  Agent,  4=» 
34;    War,  «s>4. 

4s>34  (Mo^pp.)  In  action  to  enjoin  defend- 
ants' breach  of  their  contract  maidng  plaintiff 
their  exclnslve  sales  agent  for  coal  produced 
by  them,  it  was  no  defense  that  he  had  Joiaed 
the  army,  where  he  did  not  abandon  his  busi- 
ness, bnt  by  himself  and  assistants  carried  it 
on  as  before,  as  contract  never  contemplated 
that  plalntiff't  part  should  be  performed  by  bim 
individuaUy.— Warren  v.  Ray  County  Coal  Co., 
207  S.  W.  883. 

ARREST. 

See  Assault  and  Battery,  «s»64,  92;  Criminal 
Law,  «33406,  619, 1170. 

n.  OK  OBIMIITAX.   OHABOES. 

<S=>63(3}  (Tez.Or.App.)  An  officer  may  make  an 
arrest  without  a  warrant,  where  a  felony  or 
an  offense  against  the  public  peace  is  commit- 
ted in  his  presence,  under  Code  Cr.  Proc.  1911, 
arts.  254r-260.— Harper  v.  State,  207  8.  W.  98. 
A  town  marshal  may  make  an  arrest  without 
a  warrant  for  a  felony  or  an  offense  against 
the  public  peace  committed  in  his  presence, 
where  the  ordinances  of  the  city  confer  such 
authority,  under  Code  Cr.  Proc.  1911,  art.  261. 

ARSON. 

See  Criminal  Law,  «=»871,  428,  427,  641,  768, 
764,  800,  867,  1036. 

4=s»3  (Mo.)  One  accused  of  burning  a  build- 
ing to  collect  the  insurance  thereon  could  not 
have  been  guilty  of  intending  to  defraud  the 
insurer,  unless  he  knew  that  insurance  existed. 
— SUte  V.  Bersch,  ,207  S.  W.  800. 
^s»l8  (Mo.)  An  indictment  for  arson,  under 
Rer.  St  1900,  f  4511,  denouncing  the  burning 
of  goods  with  intent  to  defraud  insurer,  need 
mot  set  forth  the  name  of  the  owner  who  was 
the  beneficiary  of  the  insurance,  nor  state 
facts  constitutmg  intended  fraud  upon  the  in- 
surer.—State  V.  Bersch,  207  S.  W.  809. 

In  a  prosecution  for  arson,  under  Key.  St. 
1909,  i  4511,  the  indictment  was  not  bad  be- 
cause, in  alleging  that  the  property  was  insur- 
ed to  a  named  corporation  and  the  policies 
transferred  to  the  corporation  owning  the 
buildings  destroyed,  it  failed  to  state  by  whom 
■uch  policies  were  transferred.— Id. 
^=>22  (Mo.)  An  indictment  for  arson,  under 
Rev.  St.  1909,  {  4511,  is  not  defective,  because 
it  does  not  allege  that  any  of  defendants  were 
stockholders  of  the  corporation  owning  the 
property  or  otherwise  interested  in  it;  ft  not 
being  necessary  under  such  statute  that  de- 
fendant should  have  had  any  interest  in  the 
property  burned.— State  v.  Bersch,  207  S.  W. 
809. 

^=»28  (Mo.)  In  a  prosecution  for  arson,  un- 
der Rev.  St  1900,  I  4511,  evidence  showing 
what  defendant  paid  tor  the  stock  in  the  build- 
ing burned  was  admissible,  as  showing  his  es- 
timate of  its  value  as  compared  with  the 
amount  of  insurance  carried. — state  v.  Bersch, 
207  S.  W.  809. 

In  prosecution  for  arson,  under  Rev.  St 
1009,  (  4611,  denouncing  the  burning  of  goods 
to  defraud  the  insurer,  policies  of  insurance 
on  the  property  were  admissible  in  evidence. 
—Id. 

In  a  prosecution  for  arson,  rejection  of  evi- 
dence that  defendant's  former  fellow  stock- 
holder was  addicted  to  drink  and  guilty  of 
other  improper  conduct,  which  caused  a  dis- 
agreement between  himself  and  defendant,  was 
irrelevant— Id. 


«=»37(2)  (Mo.)  la  a  proiecntion  against  co- 
conspirators for  arson  with  intent  to  defraud 
insurer,  as  defined  by  Rev.  St.  1909,  {  4511^ 
evidence  held  sufficient  to  show  that  the  de- 
fendant who  actually  brought  combustible  ma- 
terials into  the  building  knew  that  it  was  in- 
sured, and  that  he  was  guilty.— State  v. 
Bersch,  207  S.  W.  809. 

ASSAULT  AND  BATTERY. 

See  Criminal  Law,  «s>1170;  Homicide;  Rape, 
«s>19,  44,  63. 

X.  OXVXX.  ZJABUJTT. 

(B)  Aetloas. 

<3=»43(1)  (Mo.App.)  Instruction  for  (ilaintiff  in 
action  for  assault  should  not  include  any  refer- 
ence to  defendant  having  sought  out  plaintiff 
and  called  him  names,  these  facts  being  un- 
necessary to  predicate  the  rule  of  law  therein 
stated,  it  being  enough  to  entitle  plaintiff  to  re- 
cover that  defendant,  without  just  cause  or  ex- 
cuse, unlawfully  and  violently  assaulted  him. — 
Colby  V.  Thompson,  207  S.  W.  73. 
4=>43(6)  (Mo.App.)  It  was  error  for  instruc- 
tion in  action  for  assault  to  authorize  the  jury 
to  consider  whether  the  injuries  were  perma- 
nent; the  petition  not  alleging  they  were,  but 
merely  that  plaintiff  would  suffer  in  the  future 
therefrom.— Colby  v.  Thompson,  207  8-  W.  73. 

n.  OKIMINAL  RESFOKSIBIZ.ITT. 
(A)   OlIeBaes. 

€=>64  (Tex.Cr.App.)  An  officer  making  a  law- 
ful arrest  may  use  reasonable  means  neces- 
sary, taking  care  that  the  force  used  is  oom- 
iiiensurate  with  the  necessity,  under  Pen.  Code, 
1911.  art.  1014,  subd.  5.— Harper  v.  SUte, 
207  8.  W.  96. 

(B)  Proseentlou   mnd   PnBlaIUB«iit. 

<&=>92  (Tex.Cr.App.)  In  prosecution  of  town 
marshal  for  aggravated  assault,  evidence  held 
sufficient  to  sustain  a  finding  that  a  "serious 
bodily  injury"  was  inflicted.— Harper  v.  State, 
207  S.  W.  96. 

In  a  prosecution  of  a  town  marshal  for  ag- 
gravated assault  and  infliction  of  serious  bod- 
ily injury,  evidence  held  to  sustain  a  finding 
that  the  injured  party  was  not  making  a  forc- 
ible resistance  to  arrest.— Id. 

ASSESSMENT. 

See  Drains,  9=;>66;  Municipal  Corporations, 
®=3566-^7;    Taxation,  i8=»450. 

ASSIGNMENTS. 

See  Action,  «=»B7;  Bzecutors  and  Adminis- 
trators, 9=>158;  Injunction,  4s»118;  Jus- 
tices of  the  Peace,  ^=»124;  limitation  of 
Actions,  9=395,  167;  Mechanics'  Liens,  <8=3 
204;  Public  Lands,  <S=>161,  178;  Subroga- 
tion. «=931;  Taxation,  «=>889;  Trusts,  «=> 
20,25. 

I.  REQmSITES  AND  VAXJDITT. 

(A)  Propertr,  Eatatea,  and  Rlsltta  Aaalsn- 

abl«. 

9=>8  (Tenn.)  An  agreement  or  covenant  to 
convey  by  an  heir  expectant  and  sui  juris,  it 
fairly  made  and  based  on  an  available  consid- 
eration, will  be  enforced  as  against  the  gran- 
tor and  privies,  whenever  the  property  comes 
into  his  possession,  but  not  until  then.— n^te 
V.  Greenlee,  207  S.  W.  716. 

(B)  Mode   aad   SolBcIencT   of  Aaalsamoat. 

9=»52  (Tex.Civ.App.)  An  agreement  whereby 
merchants  were  to  furnish  to  laborers  goods 
for  which  their  employers  were  to  pay  from 
wages  due  amountrd  to  an  equitable  assign- 
ment of  the  claims  for  wages. — Hess  &  Skinner 
Engineering  Co.  v.  Turney,  207  8.  W.  171. 
A  transaction  by  which  a  bank  loaned  money 
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to  contractors  for  payment  of  wasea  due  labor- 
ers, which  money  was  so  used,  ]^e^d  not  to  con- 
stitute an  equitable  assignment  of  labor  debts, 
nor  subrogate  the  bank  to  the  laborers'  claims 
Hgainat  contractor's  surety.— Id. 

An  a|;reement  by  which  laborers  were  paid 
partly  m  cash  and  partly  in  board,  but  not 
showing  that  the  laborers  agreed  that  any 
part  of  their  wages  should  be  paid  for  gro- 
ceries, or  that  they  knew  such  were  bought 
from  claimant,  does  not  constitute  an  eguitaole 
assignment  of  laborers'  wages  to  claimant. — ^Id. 

n.  OFEKATIOK  AND  EFFECT. 

®=>85  (Tex.CiT.App.)  Assignment  by  bridge- 
building  contractor  of  balance  retained  by  coun- 
ty on  his  contract,  to  bank,  to  secure  its  ad- 
van<'e  of  a  sum  which  contractor  used  to  pay 
laborers'  wages,  was  superior  in  equity  to  prior 
assignment  of  the  same  fund  to  contractor's 
surety  to  secure  it  against  liability  on  its  bond, 
which  had  been  previously  executed,  since 
surety  parted  with  nothing  of  value  as  consid- 
eration for  the  assignment. — Hess  &  Skinner 
Engineering  Co.  v,  Turney,  207  S.  W.  171. 

In  order  that  a  prior  assignment  may  have 
precedence  over  a  subsequent  assignment,  no- 
tice of  former  assignment  must  have  been  giv- 
en to  the  bolder  of  the  fund  prior  to  the  subae- 
qiient  assignment. — Id. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  limitation  of  Actions,  «s>167. 

X.  REQUISITES  AMD  VAUDITT. 

(A)   Mature   and   Basentials   of   Tmsta   for 
Creditors. 

<8=»3  (Tex.Civ.App.)  Where  sellers  and  bnyers 
agreed  that  proceeds  of  note  representing  part 
of  consideration  for  goods  should  be  applied 
to  payment  of  any  and  all  debts  or  claims 
against  goods,  held,  that  creditors  of  sellers 
had  an  interest  in  note  and  were  entitled  to 
judgment  for  proportional  amount  of  their 
claims. — Warren  v.  Parlin-Orendorff  Implement 
Co.,  207  S.  W.  586. 

^=944  (Tex.Oiv.App.)  Although  creditors  of 
sellers  did  not  know,  at  time  of  its  creation  of 
trust  in  note  given  as  part  consideration  for 
goods,  they  bad  a  right  thereafter  to  affirm  it 
and  to  enforce  it  in  their  favor,  and,  when 
they  affirmed  trust,  tbey  were  no  longer  simple 
contract  creditors. — Warren  v.  Parlin-Oren- 
dorff Implement  Co.,  207  S.  W.  586, 

V.  BIGHTS  AXS  BEICEDIES  OF 
O&EDITOBS. 

(A)   In  AM  of  Aaslvnmeat. 

4=>29S(8)  (Tex.Civ.App.)  In'  suit  by  creditors 
of  sellers  to  enforce  a  trust  in  note  given  by 
purchasers,  allegation  that  purchasers,  parties 
defendant,  executed  the  note  and  signed  the 
contract,  creating  the  trust,  authorized  a  judg- 
ment against  the  purchasers  for  the  amount 
of  the  note. — ^Warren  v.  Parlin-Orendorff  Im- 
plement Co.,  207  S.  W.  586. 

(O  Claims  aad  I/leas  Prior  or  Snperlor  to 
AaaisameBt. 

«=>333  (Tex.Civ.App.)  One  who  came  into 
possession  of  note  given  as  part  consideration 
for  goods,  and  held  in  trust  for  benefit  of  cred- 
itors of  sellers,  after  note  was  due  and  had  no- 
tice of  the  facts,  cannot  complain  that  in  suit 
by  creditors  to  realize  on  the  note  he  was  not 
awarded  the  residue.— Warren  v.  Parlin-Oren- 
dorff Implement  Co.,  207  8.  W.  686. 

ASSOCIATIONS. 

See  Appeal  and  Error,  «=>109d;  Contracts, 
«=»1(^.  138 ;  Insurance,  «s>723-S2e ;  Judg 
ment,  ^=»675 ;  Parties,  9=>94 ;  fieligious  S(>- 
cietics,  «=»4,  29,  31. 


ASSUMPSIT,  ACTION  OF. 

See  Judgment,  «s»590;  Trusts,  «=>359:  Work 
and  Labor. 

ASSUMPTION  OF  RISK. 

See  Master  and  Servant,  «s»204-92ft. 

ATTACHMENT. 

See  Appeal  and  E<rror,  «=3l066;  Evidence,  «=> 
181,  472;  Fraudulent  Conveyances,  «=>222: 
Oamishment;  Justices  of  the  Peace,  «=> 
86;  Mortgages,  «=»151;  Statntea,  <»s>83; 
Trial,  4s>26. 

Vnx.  OXiAIXS  BT  THIBD  PEBSOHS. 

«=>309  (Tex.Civ.App.)  CHaimant  of  attached 
property,  who  alleged  ownership,  did  not,  by 
admitting  for  purpose  of  opening  and  closing 
that  plamtiffs  bad  good  cause  of  action  as  aet 
forth,  under  District  and  County  Court  Bole 
31  (142  S.  W.  XX),  admit  that  he  was  not  owner 
of  property.— Frost  v.  Smith,  207  8.  W.  392. 

ATTORNEY  AND  CLIENT. 

See  Appeal  and  Error,  9s>171:  CoTenants. 
«=»132;  Criminal  Law,  <Sa»«41,  714,  720ia. 
723,  730,  867,  1090;  District  and  Proaecnt- 
ing  Attorneys;  Divorce,  0=9227;  BWdence. 
®=>265;  Exchange  of  Property,  «=>7;  High- 
ways, 4t=990;  Infants,  9=>84,  90;  Insurance, 
«=5>668:  Partition,  «=»106;  Kecelvera,  «=> 
154;  Vendor  and  Purchaser,  «=>320;  Wit- 
nesses, 4=*164. 

n.  BETAIHEB  AHB  AUTHOBITT. 

«=>76(l)  (Mo.)  The  contract  of  an  attorney 
with  his  dlent  is  an  entire  and  continuous 
one,  and  he  cannot  abandon  the  service  of  his 
client  without  suffldent  cause. — State  v. 
Bersch,  207  S.  W.  809. 

An  attorney  is  charged  with  a  dnty,  not 
only  to  obey  the  law,  but  to  preserve  his  pro- 
fessional integrity,  and,  if  ja  condition  oriseii 
where  that  duty  conflicts  with  strict  fidelity  to 
his  client's  interest,  he  must  withdraw  from 
the  case. — Id. 

Any  conduct  on  the  part  of  a  client  daring 
the  progress  of  liti^tion,  which  would  tend 
to  degrade  or  humiliate  the  attorney,  such  as 
an  attempt  to  sustain  his  case  by  any  anlaw- 
fol  means,  justifies  the  attorney  in  withdraw- 
ing from  the  case. — ^Id. 

XV.   OOMPENSATXOK  AMS  TXEX  OF 

ATTOBinnr. 

(Al  Fees  and  Other  Remnaeratlon. 

9s>l45  (Mo.App.)  Where  attorney  dismissed 
suit  before  judgment  on  second  demarrer  was 
formally  entered,  after  having  allefced  in  p^ 
tition  all  facts  he  had  or  was  furnished  with. 
and  after  having  made  effort  to  secure  over- 
ruling of  demurrer  upon  intimation  by  court 
that  it  was  about  to  sustain  demurrer,  soch 
dismissal  was  not  an  abandonment  of  the  case 
within  contract  requiring  him  to  fight  case 
through  to  a  final  determination.— -King  v. 
Mann,  207  S.  W.  836. 

Where  attorney,  having  agreed  to  fight  case 
to  final  determination,  abandons  case  by  As- 
missing  it  on  demurrer  before  rendition  of 
judgment  thereon,  he  is  not  entitled  to  recover 
compensation  for  services. — Id. 
0=3  167(2)  (Mo.App.)  In  attorney's  action  for 
compensation  after  havinc  voluntarily  dismiss- 
ed action  on  demurrer  before  court's  judgment 
thereon,  whether  attorney  had  made  effort  to 
obtain  a  favorable  judgment  before  dismissing 
case  was  for  jury.— Kmg  v.  Mann,  5507  S.  W. 
836. 

In  attorney's  action  for  compensation,  wheth- 
er attorney  fully  performed  bis  contract  with 
client  held  for  the  jury.— Id. 
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ATTRACTIVE  NUISANCE. 

3«e  NegUgeace,  «e923,  39:  Bailroadg,  «=>23. 

AUCTIONS  AND  AUCTIONEERS. 

See  Frandulent  Conveyanceg,  <3=»47. 

AUTOMOBILES. 

See  Appeal  and  Error,  «=>1050,  1067;  Bro- 
kers, «s>96;  Chattel  Mortgages,  «s>277; 
Insurance,  «3)668;  Jndgment,  i8s>586,  986; 
Municipal  Corporations,  ^=>706;  New  Trial, 
«=»85;  Pledges,  «s>4;  Railroads,  «=>348, 
360;  Sales,  «=938,  52;  Street  Battroads, 
«=999,  114;  Trial,  «=>252;  Vendor  and  Par^ 
chaaer,  «b»841. 

BAIL 
n.  XH  orxmhtai.  prosecutiohs. 

^=359  (Mo.)  All  examining  magistrates,  under 
Rev.  St  1909,  f  5027,  and,  in  view  of  Rev.  St. 
1809,  I  7,  p.  2543,  the  judge  of  the  St.  Louis 
conrt  of  criminal  correction,  may  in  felony 
cases  condition  a  recognizance  upon  the  ap- 
pearance of  the  accused,  not  only  on  a  day 
certain,  tiut  also  in  addition  thereto  "on  any 
future  day  to  which  the  cause  may  be  continn- 
ed."— State  v.  Berger,  207  S.  W.  777. 
€=390  (Mo.)  In  scire  facias  by  state  upon  a 
forfeited  recognizance  requiring  the  appear- 
ance of  the  principal  before  the  court  on  May 
22,  1916,  and  on  "any  future  date  to  which  this 
Raid  cause  may  be  continued,"  the  burden  was 
upon  the  state  to  Aow  that  the  cause  had  been 
continued  to  the  2d  day  of  June,  at  which  time 
default  was  entered  because  the  principal  fail- 
ed to  appear  on  the  latter  date.— State  v. 
Merger,  207  S.  W.  777. 

€=>96  (Ky.)  Ky.  St.  g|  3150  and  8162,  relating 
to  fines,  penalties,  and  costs  collected  in  police 
court  for  a  city  of  tlie  second  class,  liela  not 
to  entitle  a  city  of  that  dasi  to  the  proceeds 
of  a  bail  bond  given  to  secure  the  appearance 
in  police  conrt  of  one  to  answer  a  warrant 
charging  him  witt  the  crime  of  grand  larceny; 
for,  in  view  of  section  3147  and  Crim.  Code 
Prac.  fi  58  and  94,  a  police  court  has  no 
final  jurisdiction  in  felony  cases,  but  can  sit 
only  as  an  examining  court,  and  the  bond  could 
be  forfeited  only  in  circuit  court. — Reagan  v. 
Greenflel«J,  207  8.  W.  707. 

Under  Ky.  St  {  1139,  relating  to  fines  and 
forfeitures,  the  proceeds  of  a  forfeited  bail 
bond  given  in  city  police  court  to  secure  the 
appearance  of  one  to  answer  a  warrant  charg- 
ing him  with  grand  larceny  belong  to  the  state, 
and  not  the  dty.— Id. 

BAILMENT. 

See  Innkeepers,  4=»11;  Larceny,  4a»16; 
Pledges. 

BANKRUPTCY. 

See  Assignments  for  Benefit  of  Creditora; 
Champerty  and  Maintenance,  ^=»7. 

V.   RIGHTS,  REMEDIES.  AMB  DX8- 
CHAROE  OF  BAXKRUFT. 

®=3438  (Tex.Com.App.)  Title  of  a  bankrupt  to 
land,  though  not  scheduled  as  an  asset,  passes 
to  his  trustee,  and,  notwithstanding  the  bank- 
rupt's discbarge,  be  cannot  recover  the  same; 
no  facts  being  shown  revesting  title  in  him.— 
Raley  v.  D.  SuUivan  &  Co.,  207  S.  W.  906. 

BANKS  AND  BANKING. 

See  Appeal  and  Error,  ^=>79;  Assignments, 
«=»52,  85;  Bills  and  Notes,  <3=»T2,  426,  511; 
Evidence,  i8=>317;  Forgery,  €=35,  12,  26,  29, 
34,  37;  Garnishment,  ^=>164;  Guardian  and 
Ward,  $=>130;  Indictment  and  Information, 
«=3llO;  Principal  and  Agents,  4=>123;  Sub- 
rogation, 4=»23,  81. 


II.  BAHKXXO     OORPORATZOH8     AKD 
ASSOOkATXWrs. 

(D)  Oflle«ra  and  Ajrenta. 

«=>54(1)  (Mo.App.)  Where  the  clearing  house 
refused  to  contmue  to  dear  for  a  bank  unless 
its  directors  put  up  a  large  sum  in  cash  im- 
mediately to  take  the  place  of  assets  which 
were  then  charged  off,  held,  that  the  advance- 
ment to  the  bank  by  directors  was  supported 
by  a  consideration,  the  advancement  protect- 
ing their  interest,  as  it  appeared  the  bank 
could  not  continue  to  do  business  if  refused 
the  privileges  of  the  clearing  honse;  so  that 
directors  could  not  recover  such  money  from 
the  bank  in  action  for  money  had  and  received. 
— Deibel  v.  Jefferson  Bank,  207  S.  W.  869. 

Where  a  dearing  house  declined  to  continue 
to  dear  for  a  bank  unless  its  assets  were  in- 
creased, and  directors  advanced  a  sum  to 
the  bank,  which  transierred  to  them  assets 
written  off  of  its  books,  held,  that  the  direct- 
ors could  not  recover  from  the  bank  the  sum 
advanced;  tiiere  being  no  agreement  to  repay, 
on  the  theory  that  they  must  be  considered  as 
tnistees  for  the  stockholders  and  entitled  to 
be  indemnified  for  the  sum  advanced.— Id. 

Though  directors  of  a  bank  who ,  advanced 
sums  to  it  to  enable  ft  to  continue  enjoying  the 
privileges  of  a  clearing  house,  which  refused 
to  clear  its  checks  unless  its  assets  were  in- 
creased, acted  under  duress,  held-  that,  where 
the  directors  by  subsequent  resolution  turned 
over  to  the  president,  as  trustee  for  directors, 
assets  which  the  dearing  house  had  directed 
should  be  written  oft,  and  they  accepted  pay- 
ments by  the  trustee,  this  was  a  ratincation  of 
ttie  contract.— Id. 

nx.  FimoTioirs  Ain>  i>EAi.nrcHi. 


(D)  CoUeottona. 


bank,     at 


«=>I59  (Tez.CiT.App.)  Where  a 
plaintiff's  request,  had  forwarded  a  draft  to 
defendant  bank  which  was  accepted  and  paid 
by  defendant's  cashier's  check,  but  defendant 
subsequently  stopped  delivery  of  its  check  be- 
fore it  was  received  by  the  first  bank,  facts 
held  to  support  a  finding  that  the  first  bank 
merely  acted  as  plaintiff's  agent,  and  was  not 
therefore  a  proper  party  to  the  snit  as  a  pur- 
chaser of  the  draft— Farmers'  Guaranty  State 
Bank  of  Jacksonville  v.  Burrus  Mill  &  Ele- 
vator Co.,  207  8.  W.  400. 

(F)   Exalis>ar«f  Monex,  9««arttte««  sad  IB» 
▼estatenta. 

^s>l88i/2  (Tex.Civ.App.)  In  suit  to  recover 
damages  for  wrongfttl  failure  of  defendant  bank 
to  make  timdy  remittance  in  payment  of  pre- 
mium on  life  policy,  where  evidence  failed  to 
show  that  agreement  to  remit  on  the  day  in 
question  was  based  on  a  valuable  consideration, 
mere  could  be  no  recovery  based  upon  con- 
tract liability.— Washington  t.  Austin  Nat 
Bank,  20T  8.  W.  382. 

(B)  Aotlons. 

«=>227(3)  (Tex.Civ.App.)  In  suit  to  recover 
damages  for  wrongful  failure  of  defendant  bank 
to  make  timely  remittance  in  payment  ot  pre- 
mium, on  life  policy,  evidence  held  Inaofficlent 
to  show  that  defendant  was  negligent  in  not 
remitting  on  the  day  in  question. — Washing- 
ton V.  Austin  Nat.  Bank,  207  S.  W.  382. 

In  suit  to  recover  damages  for  wrongful  fail- 
ure of  defendant  bank  to  make  timely  remit- 
tance in  payment  of  premium  on  life  policy, 
evidence  held  to  show  contributory  negUgence 
on  the  part  of  plaintiffs.— Id. 

BENEFICIAL  ASSOCIATIONS. 

See  Insurance,  <es>723r-826. 
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BILLS  AND  NOTES. 

See  Alteration  of  Instruments,  ^=39,  12;  As- 
rignmentB  for  Benefit  of  Creditors,  ^=>3.  44, 
2a>.  333;  Banks  and  Banking,  «=»159;  Chat- 
tel Mortgages,  «=>260;  Gontmuance,  >S=>28; 
Counties,  <8=>184;  Courts,  «=>121;  Election 
of  Remedies,  «=a7;  Evidence,  *=>76,  459, 
568;  Exchange  of  Property,  «=j7;  Eiecu- 
tors  and  Administrators,  «=>158,  227;  For- 
gery, <S=>5,  12,  26,  29,  34,  37;  Fraud,  «=> 
59;  Fraudulent  Conveyances,  <S=»213;  Hus- 
band and  Wife,  «=>15e,  171,  273;  Indictment 
and  Information,  cSssllO;  Insurance,  ^=>138, 
179%,  187;  Interest,  «=»36;  Judgment,  «=> 
104,  145,  685,  948,  956;  Limitation  of  Ac- 
tions, «=9l67,  180;  Lis  Pendens,  «=4;  Mort- 
gages, «=»28;  Partition,  «=»97;  Pleading, 
«=»104;  Principal  and  Agent,  «S=»123,  177; 
Subrogation,  «=»23,  31;  Tender,  «=>7;  Tres- 
pass to  Try  Title,  «=»4;  Trial,  *=»253;  Us- 
ury, <S=>140:  Vendor  and  Purchaser,  ®=s89, 
187,  254,  320;    Venue,  «=»72,  77. 

I.  REQUISITES  AMD  VAXIDXTT. 

(B)  Form  and  Comtoats  of  PromUaorr 
Motea   ana    Daebllla. 

©=347  (Tex.Clv.App.)  A  mere  recital  in  a  con- 
tract order  that  the  purchase  price  of  the  goods 
might  be  paid  in  notes  attached  thereto  did  not 
mt^e  the  payer's  obligation  a  conditional  one. — 
Commerdal  Credit  Co.  v.  Giles,  207  S.  W.  596. 

<D)  Aeoeptanee. 

«=>69  (Tex.Civ.App.)  Acceptance  of  a  draft 
may  be  Terbal,  and  need  not  be  in  writing. — 
Farmers'  Guaranty  State  Bank  of  Jacksonville 
V.  Burras  Mill  &  Elevator  Co.,  207  S.  W.  400. 
©=370  (Ark.)  Under  Negotiable  Instrument  Act, 
{  132,  ptovidiDg  that  drawee  who  destroys  a 
bill  will  be  deemed  to  have  accepted  the  same, 
drawee  upon  willfully  destroying  bill  which  he 
had  not  accepted  in  writing  was  liable  thereon, 
regardless  of  whether  he  had  verbally  accepted 
bai.— Bailey  &  Co.  v.  Southwestern  Veneer  Co., 
207  S.  W.  34. 

©=»70  (Tex.Civ.App.)  An  acceptance  of  a 
draft  may  be  implied  from  the  drawee's  con- 
duct—Farmers' Guaranty  State  Bank  of  Jack- 
sonville V.  Burrus  Mill  &  Elevator  Co.,  207 
S.  W.  400. 

<8s>72  (Tex.Oiv.App.)  Where  the  drawer  of 
bill  of  exchange  presoita  it  to  his  bank  which 
transmits  it  to  defendant  bank,  which  pays  it 
by  its  cashier's  check  under  an  agreement  vnth 
the  'drawee,  incloses  the  remittance  in  an  ad- 
dressed and  stamped  envelope,  and  mails  it, 
such  action  makes  defendant's  acceptance  a 
finality,  depriving  both  it  and  the  drawee  of 
the  right  to  withdraw  the  acceptance  given.— 
Farmers'  Guaranty  State  Bank  of  Jacksonville 
V.  Burrus  Mill  &  Elevator  Co.,  207  S.  W.  400. 

n.  OONSTKUOTION  AND  OFERATIOK. 

©=9l29(2)  (Tex.Civ.Ai)p.)  A  note  payable  in 
installments,  and  providing  that  on  default  of 
any  installment  the  entire  debt  may  be  declar- 
ed due,  does  not  become  due  by  the  nonpay- 
ment of  an  installment,  in  the  absence  of  a 
declaration  to  that  effect  by  the  holder. — Drink- 
ard  V.  Jrakins,  207  S.  W.  853. 

V.  RIGHTS  Ain>  TiTABfLITIES  ON  IN. 

DORSEMEMT  OR  TRANSFEIU 

(D)   Bona  Fide  Pnreliaaem. 

•8=»329  (Ky.)  Ky.  St.  i  STZOb^  subsec.  56,  de- 
claring that,  to  constitute  notice  of  infirmity, 
Eerson  to  whom  instrument  is  negotiated  must 
ave  had  actual  knowledge  of  the  infirmity, 
having  been  passed  since  the  execution  of  the 
bond  sued  on,  its  provisions  will  not  govern  the 
rights  of  the  parties,  unless  dedaraave  of  the 
pre-existing  law.— Citizens'  State  Bank  of 
Greenup  v.  Johnson  County,  207  S.  W.  8. 

Ky.  St.  f  3720b,  subsec.  56,  declaring  that, 
to   constitute   notice    of   infirmity,   per«a&  to 


whom  instrument  is  negotiated  must  bave  had 
actual  knowledge  of  infirmity,  or  of  such  facts 
that  his  taking  the  instrument  amounted  to 
bad  faith,  is  declarative  of  the  pre-existing 
law.— Id. 

<8=>332  (Ky.)  "Actual  notice,"  under  Ky.  St 
i  3720b,  subsec  66,  providing  that  to  consti- 
tute notice  of  infirmity,  person  to  whom  instm- 
ment  is  negotiated  mast  nave  had  actual  notice, 
is  either  actual  knowledge  of  the  particular  in- 
firmity or  actual  knowledge  of  facta  which,  if 
investigated,  would  disclose  the  defect — Citi- 
sens'  State  Bank  of  Greenup  v.  Johnaoo  Gooi:- 
ty,  207  S.  W.  8. 

©=3342  (Kj.)  The  same  standard  for  meosor- 
ing  the  good  or  bad  faith  of  a  purchaser  of 
negotiable  paper  applies  when  he  acta  upon  evi- 
dence furmshed  by  the  face  of  the  paper  as 
when  he  is  governed  by  tacts  aliunde  the  paper. 
—Citizens'  State  Bank  of  Greenup  ▼.  Johnson 
County,  307  S.  W.  8. 

©x>363  (Tex.Civ.App.)  In  action  oo  notes  <Mig- 
inally  attached  to  a  contract  order  and  detach- 
ed by  the  payee,  as  permitted  by  the  order,  and 
sold  to  plaintiff,  an  innocent  hiMder,  for  76  pfr 
cent,  of  the  face  of  the  notes  until  the  remainder 
should  be  paid  by  the  maker,  the  holder's  re- 
covery should  be  limited  to  76  per  cent  of  tlie 
face  of  the  notes.— Commercial  Credit  Co.  v. 
Giles,  207  S.  W.  596. 

«=»365(1)  (Tex.Civ.App.)  The  maker  of  nego- 
tiable notes  attached  to  a  contract  order  per- 
mitting their  detachment  by  the  payee  would  be 
liable  to  an  innocent  holder  even  though  the  or- 
der contract  and  notes  were  revoked  in  the 
hands  of  the  payee  and  it  cwld  not  maintain  an 
action  thereon  against  the  maker. — Commerda: 
Credit  Co.  v.  Giles,  207  S.  W.  596. 
<e=3378  (Ky.)  To  defeat  the  rights  of  a  bolder 
of  commercial  paper  in  due  course,  a  frauda- 
lent  alteration  must  be  a  material  one.— Oti- 
zens*  State  Bank  of  Greenup  v.  Johnson  Conn- 
ty,  207  S.  W.  8. 

VIX.   PATMEITT  AND  DIBOSASGE. 

iS=>426  (Mo.App.)  Where  a  stranger  to  a  note 
paid  the  amount  thereof  to  the  holder  through 
a  bank,  it  is  a  question  of  intention  whether  the 
payment  was  In  discharge  of  the  note  or  in 
purchase  thereof.— Stark  v.  Scherf,  207  S.  W. 

Where  a  bank  to  which  a  note  was  sent  for 
collection  paid  the  holder  and  transferred  the 
note  to  a  stranger,  who  paid  the  amount  dne 
with  intent  to  keep  alive  the  obligation,  the 
makers  of  the  note  cannot  complain  and  the  in- 
strument remains  a  subsisting  obligation  against 
them. — Id. 

VIXI.   ACnONS. 

«=s>467(2)  (Tex.Com.App.)  Petition,  in  action 
on  vendor's  lien  note,  alleging  the  appointmeDt 
of  vendor's  foreign  administrator,  who  trans- 
ferred all  notes  to  one  S.,  and  that  note  in  std: 
was  put  in  escrow  by  administrator  and  anoth- 
er did  not  allege  title  under  8.  or  any  owner- 
stiip  by  S.,  and  the  word  "transferred"  mea^ 
the  written  indorsement  thereon,  and  not  a  le- 
gal assignment  and  delivery,  or  that  the  trans- 
fer to  S.  postdated  the  escrow  agreement- 
Webb  V.  Reynolds,  207  8.  W.  914. 
€=3485  (Tex.Com.App.)  Rev.  St  1911.  art. 
688,  and  article  1906,  snbd.  9,  requiring  a  dr- 
Dial  under  oath  of  genuineness  of  indon^emeiit 
or  assignment  of  note,  were  not  intended  tc 
dispense  with  proof  of  an  administrator's  au- 
thority to  sell  or  assign,  as  such  authority,  un- 
der article  3480,  depends  upon  an  order  of 
court,  so  that  absence  of  any  verified  denial  of 
administrator's  assignment  thereof  to  plaintif 
did  not  dispense  with  proof  of  ita  voliditT.— 
Webb  V.  Reynolds,  207  S.  W.  914. 
©=>488  (Tex.Com.App.)  The  absence  of  a 
sworn  pleading  questioning  genuineness  of  a 
written  instrument  does  not  dispense  witli  its 
production  in  court;  and,  where  a  written  n 
strument  is  declared  on  and  there  is  a  gen^rx- 
denial,  it  is  necessary  to  establish  plaintiC' 
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Brokers 


case  for  him  to  offer  the  instmmeot  in  evidence. 
—Webb  V.  Reynolds,  207  8.  W.  014. 
<&=496(1)  (Tex.Com.App.)  Id  action  upon  ven- 
dor's lien  note,  where  plaintiff's  pleadings  show- 
ed that  it  had  been  the  property  of  an  estate 
of  which  an  administrator  was  appointed  in 
Kentucky  and  been  placed  with  a  bank  under 
an  escrow  agreement  between  one  of  the  own- 
ers and  the  administrator,  the  burden  was  on 
plaintiff  to  show  an  order  of  court  under  Rev. 
St.  1911,  art.  8480.  authorizing  a  sale  or  as- 
signment by  administrator  to  him. — Webb  t. 
Reynolds.  aiW  S.  W.  &14. 

C=>5 1 1  (Mo.App.)  In  an  action  on  a  note  which 
defendant  claimed  had  been  paid,  it  appearing 
that  the  holder  had  transmitted  it  to  a  bank 
which  took  up  the  same  and  paid  the  holder, 
teld  that  correspondence  between  the  holder 
and  such  bank  was  admissible,  as  tending  to 
show  payment.— Stark  v.  Scherf ,  207  S.  W.  863. 
€=>524  (Tex.Com.App.)  The  rule  that  plain- 
tiff's possession  or  production  in  court  of  a 
note  sued  on  is  prima  facie  evidence  of  owner- 
ship had  no  application,  where  the  pleadings 
and  evidence  showed  that  he  was  not  in  posses- 
sion of  a  note  sued,  on,  but  that  it  was  neld  in 
escrow,  and  that  its  production  was  procured 
by  an  order  requiring  it  to  be  brought  into 
court.— Webb  v.  Reynolds,  207  8.  W.  M4. 
•^=537(1)  (Tex.Civ.App.)  Telephoning  to 
bolder  of  note  regardlnt^  extension,  and  fkilnre 
of  bolder  to  keep  promise  then  made  to  meet 
maker,  did  not  even  raise  a  qaestion  for  the 
jury  on  the  issue  as  to  whether  there  was 
agreement  for  extension.— Thomas  v.  Derrick, 
207  S.  W.  140. 

€=s>537(8)  (Mo.App.)  In  an  action  on  a  note 
\7hich  had  been  taken  up  by  a  bank  whidi  paid 
the  holder,  held  that  the  question  whether  the 
note  bad  been  discharged  and  paid  was,  under 
the  evidence,  for  the  jury.- Stark  t.  Scherf,  207 
S.  W.  863. 

BLASTING. 

S«e  BxploaiTca,  9=»Vi. 

BOILER  INSPECTION  ACT. 

See  Commerce,  ®=>8. 

BOMBS. 

See  Negligence,  «s>38. 

BONDS. 

See  Alteration  of  Instrumenta,  9=>8,  9;  Ap- 
peal and  Error,  «=>1040,  12S2,  1234;  As- 
signments, 4p98(S;  Bills  and  Notes,  4s>S29; 
C«>untie8,  €s>64.  184;  Onardian  and  Ward, 
«=s>58,  180,  182;  Highways,  «=3>90;  Jus- 
tices of  the  Peace,  9=3 1B9;  Municipal  C!ot- 
porationE,  9=9942,  955;  New  Trial,  9=»75; 
Pleading,  9=9403;  Principal  and  Surety,  9s» 
117;  Schools  and  School  Districts,  «3>39; 
Sheriffs  and  Oonst&bles,  «s»ie8;  Trial,  •=> 
252.  S50. 

BOUNDARIES. 

See  Adverse  Possession,  9=916.  66,  100;   Ap- 

?eal  and  Error,  9=9l010;  Dedication,  9=^ 
9;  Basements,  9=958;  EMdence,  9=»83; 
Waters  and  Water  Courses,  9s=»lll:  Wills, 
661. 

I.  DESOBIFTIOir. 

<e=>3(2)  (Tex.Civ.App.)  In  establishing  bound- 
aries, those  calls  will  be  adopted  which  are 
more  certain,  avoid  conflicts  in  surveys,  etc., 
and  harmonize,  with  the  evident  purpose  of  the 
state  in  making  the  grant,  even  though  a  nat- 
ural object  must  be  disregarded. — Matador 
Xjand  &  Cattle  Go.  t.  Cassidy-Southwestem 
Commission  Co.,  207  S.  W.  430. 
«S=>3(3)  (Tex.Civ.App.;  Where  calls  of  survey 
■vvere  for  objects  specified  as  on  the  ground  at 
distances  indicated,  the  fact  that  survey  may 
not  have  closed  according  to  a  calculation  made 
of  diatance*  called  for  in  the  field  notes  would 


I  not  render  survey  void,  as  distances  called  for 
would  be  extended  to  reach  the  objects.- Spear- 
man V.  Mims,  207  S.  W.  573. 
9=93(5)  (Tex.Civ_App.)  Distance  being  regard- 
ed as  more  unreliable  than  course,  it  fouows 
that,  the  greater  the  distance,  the  greater  the 
probability  of  error,  and  vice  versa.— Matador 
Land  &  Cattle  Co.  v.  Cassidy-Southwestem 
Commission  Co.,  207  S.  W.  430. 
9=93  (^  (Tex.Civ.App.)  An  established  original 
comer  must  control. — Chew  v.  De  Ware,  207 
8.  W.  988. 

'The  identification  on  the  ground  of  the  foot- 
steps of  the  surveyor  determines  the  true 
boundary.— Id. 

9=93(7)  (Tex.ClT-App.)  When  unmarked  lines 
of  adjacent  surveys  are  called  for,  and  when, 
from  the  other  calls  of  such  adjacent  surveys, 
the  position  of  such  unmarked  lines  can  be 
ascertained  with  accuracy,  the  unmarked  lines 
vrill  prevail  over  course  and  distance. — Mata- 
dor Lend  &  Cattle  Co.  v.  Cassidy-Southwestern 
Commission  Co.,  207  S.  W,  430. 

The  fact  that  in  field  notes  of  a  survey  there 
is  a  call  for  an  unidentified  comer  of  a  sur- 
vey ought  not  to  be  given  controlling  effect.  It 
to  do  so  is  to  entirdiy  disregard  caUs  for  ad- 
joining surveys  and  cause  confusion  and  dis- 
agreement.—Id. 

9=>20(1)  (Tez.Civ.App.)  The  owner  of  a  lot 
abutting  on  a  street  acquires  the  fee  to  the 
middle  of  the  street— Summit  Place  Co.  T. 
TerreU,  207  S.  W.  145. 

9=925  (Tex.Civ.App.)  If  there  was  a  conflict 
between  the  two  surveys  in  question,  the  older 
survey  would  hold  the  land.— Brwia  v.  Morgan, 
207  S.  W.  656. 

n.  XrVIDENGE,     ASCERTAXmCEin', 
AUD  EgTABUSHMENT. 

9=937(1)  (Tex.Civ.App.)  In  suit  to  determine 
true  boundary  between  adjoining  surveys,  heU, 
that  boundary  was  as  claimed  by  plaintiff.— 
Matador  Land  &  Cattle  Co.  v.  Casn^-Soutb- 
westem  Commission  Co.,  207  S.  W.  480. 
9=:>40(1)  (Ky.)  Kxtraneons  evidence  offered  to 
identify  lands  included  in  a  patent  to  land  is- 
sued by  the  state,  which  was  void  for  uncer- 
tainty, held  not  sufficient  for  submission  to 
jury.— Sproul  v.  Interstate  Coal  Co.,  207  S. 
W.  715. 

9=>54(7)  (Tei.OiT_Aw).)  In  an  action,  under 
Rev.  St  1911.  art  8015,  to  recover  statutory 
penalty  from  county  surveyor  on  account  'of 
excessive  fees  charged  for  a  survey  made  under 
Vernon's  Sayles'  Ann.  Civ.  St  1914.  art  5904c, 
the  fees  prescribed  in  Rev.  St  1911,  art  3876, 
for  surveying  "land"  will  not  be  held  to  anply, 
where  the  land  was  covered  by  Vaters  of  Nue- 
cea  Bay.— Bedus  t.  Blucher.  207  S,  W.  613. 

BRIBERY. 

See  Criminal  Law,  9=9641,  867. 

BRIDGES. 

See   AsaigninentB,   9»85;    OonntieB,   9=9l2S, 
210.  ' 

BRIEFS. 

See  Appeal  and  Error,  9=9756-773. 

BROKERS. 

See  Accord  and  SatisfactioD,  9=»1;  Trial,  9=» 
255. 

n.  EMPLOYMENT  AMD   AUTHORITT. 

9=98(3)  (Tex.  Civ.  App.)  In  a  cross-action, 
wherein  commissions,  damages,  etc.,  were 
sought  by  defendant  broker  for  breach  of  a 
contract  to  receive  cattle  purchased  by  plain- 
tiff, evidence  held  sufficient  to  sustain  a  find- 
ing that  such  cattle  were  purchased  upon  plain- 
Uff's  order.— Hollis  Cotton  OU,  Light  *  Ice 
Co.  V.  Marrs  &  liake,  207  S.  W.  367. 
In  an  action  wherein  commissions,  damagee, 
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etc.,  wese  sought  for  breach  of  a  contract  to 
receive  cattle,  evidence  held  sufBdent  to  sus- 
tain a  finding  that  the  person  ordering  the 
cattle  was  acting  -within  authority  given  him. 
-Id. 

XV.  OOMPEKSATIOir  AHD  UXX. 

€=946  (Ark.)  Real  estate  brokerage  contract, 
containing  no  time  limit  within  which  lMt>ker 
was  to  make  sale,  did  not  deprive  owner  of  right 
to  sell  land  himself  without  liabilitv  for  com- 
mission, provided  he  acted  in  good  faith  to- 
ward broker.— Harris  &  White  v.  Stone,  207  S. 
W.  443. 

The  words  "H &  W ,  exclusive  agents," 

in  real  estate  brokerage  contract,  merely  pro- 
hibited the  placing  of  the  property  for  sale 
in  hands  of  other  broker,  and  did  not  deprive 
•  owner  of  right  to  make  sale  without  liability 
for  commission,  provided  he  acted  in  good  faith. 
—Id. 

V.  AOTIONS  FOB   OOKFENSATION. 

«=982(4)  (Tex.Civ.App.)  Where  broker  sued 
for  compensation  upon  an  alleged  express  con- 
tract alone,  he  could  not  recover  on  quantum 
meruit  or  an  implied  contract  to  pay  the  rea- 
sonable value  01  his  services. — Read  v.  Far- 
qnharson,  207  S.  W.  335. 
9=:»82(4)  (Tex.Civ.App.)  In  an  action  wherein 
commissions  and  damages  for  refusal  to  re- 
ceive cattle  were  sought,  where  it  was  ideaded 
that  the  cattle  were  purchased  as  agent,  proof 
that  the  sale  was  consummated  through  a  com- 
mission company  as  shipper,  and  that  the  cat- 
tle were  sold  at  the  cost  price,  plus  $10  a  car 
commission  and  expenses,  was  not  a  material 
variance;  measure  of  damages  being  the  same. 
— Hollis  Cotton  Oil,  Laght  &  Ice  Co.  v.  Marrs 
&  Lake,  207  S.  W.  .367. 

C=>86(1)  (Tex.Civ.App.)  In  an  action  by  a 
broker  for  compensation,  evidence  held  to  sus- 
tain a  finding  that  there  was  no  express  con- 
tract to  pay  a  commission.— Read  v.  Farqu- 
harson,  207  S.  W.  335. 

VI.  RIGHTS,  POWERS,  AKD  LIABIIi- 
ITIES  AS  TO  THIRD  PERSONS. 

4='>94  (Tex.Civ.App.)  A  real  estate  agent  who 
procured  purchasers,  took  them  upon  land,  and 
gave  them  the  terms,  but  did  not  represent 
to  them  that  there  was  a  reasrvation  of  the 
buildings,  was  acting  as  agent  for  the  owner 
and  not  for  the  purchasers,  and  the  mere  act 
of  writing  the  contract  did  not  confer  power 
to  make  a  contract  with  different  terms. — ^Al- 
exander v:  Anderson,  207  S.  W.  205. 
«s>95  (Tex.Civ.App.)  An  agent  for  a  sale  of 
an  auto  truck,  who  had  never  seen  it  before 
sale,  and  who  only  in  good  faith  represented  its 
quality  and  material,  substantially  as  repre- 
sented by  principal's  warranty  printed  on  back 
of  buyer's  order,  was  not  liable  to  buyer  for 
breach  of  such  representations.— McCoy  v. 
Wichita  Falls  Motor  Co.,  207  S.  W.  332. 
«=9|05  (Tex.Giv_App.)  The  knowledge  <a  a 
real  estate  broker,  acting  as  agent  of  the  own- 
er of  land,  prior  to  execution  of  a  sales  con- 
tract, as  to  whether  certain  buildings  on  the 
laud  sold  were  to  be  excepted,  does  not  bind 
the  purchasers.— Alexander  v.  Anderson,  207 
S.  W.  205. 

BULK  SALES. 

See  Estoppel,  4=>7S;  Fraudulent  Conveyances, 
«=>47,  181,  213.   266,  269. 

BURGLARY. 

See  Criminal  Law,  «=>374,  730,  884,  984;  In- 
dictment and  Information,  «=3llO,  125;  In- 
surance, 4=»464. 

n.   PROCEEDINGS  AND  BEUEF. 

«=>4I(1)  (Ky.)  In  a  prosecution  for  burglary, 
where  defendant  claimed  an  alibi,  evidence  held 


to  sustain  a  verdict  of  fuilty,— Crime  t.  Com- 
monwealth, 207  S.  W.  909. 

CANCELLATION  OF  INSTRUMENTS. 

See  Araeal  and  Error.  9=>843:  Courts,  4=9lS: 
nepds,  €=»17,  196,  210,  211;  Insurance.  «=» 
230,  246,  668:  Judgment,  <S=3252,  335; 
Pleading  *=s49,  104;  Trespass  to  Tw  Ti- 
tle, ®=>4;   Vendor  and  Purchaser,  «=>^. 

H.  PROSECUTION  AND  PUNISHMENT. 

<e=937  (1)  (Tex.  Civ.  App.)  In  suit  prajinf, 
among  other  things,  for  cancellation  of  instru- 
ments with  reference  to  cutting  of  guaynle  from 
land  in  Mexico,  petition  held  to  disclose  that 
court  had  jurisdiction  of  persons  of  defendants, 
and  that  a  fraud  had  been  committed  against 
plaintiff  for  which  a  remedy  could  be  affonie<l 
by  requiring  defendants  to  reconvey  to  plaintiff 
— Griner  v.  Trevino,  207  8.  W.  947. 
«»37(4)  (Tex.Civ.App.)  When  transaction  out 
of  which  a  conveyance  results  involves  payment 
of  a  valuable  consideration  by  grantee,  tb» 
grantor  cannot  have  the  land  and  the  monoy 
too,  and  if  he  elects  to  resdud  and  reclaim  land 
he  must  restore  or  offer  to  restore  what  he 
has  received  from  his  grantee,  and  should  by 
his  pleading  inform  the  court  as  to  such  facts. 
—Grundy  v.  Greene,  207  S.  W.  964. 
4s>37(6)  (Tex.  Civ.  App.)  In  suit  praying 
among  other  things  for  cancellation  of  inatru- 
ments  with  reference  to  cutting  of  guaynle  from 
land  in  Mexico,  petition  held  to  disclose  that  a 
fraud  had  been  committed  against  i^intiff  for 
which  a  remedy  could  be  afforded  by  re<juinng 
defendants  to  re-convey  to  plaintiff. — Gnner  v. 
Trevino,  207  8.  W.  947. 

CARRIERS. 

See  Appeal  and  Error,  «=»910,  1061,  1071. 
1000.  1173,  1212;  Constitutional  Law.  «=> 
62;  Courts.  «3>97;  Damages,  «9l57:  Em- 
inent Domain,  <3s>2:  Evldettce,  «s>323,  352. 
433;  Intoxicating  liquors,  «s>138,  179,  187. 
188,  191;  Judgment,  «=>699;  Master  and 
Servant,  «=>204;  Railroads,  «=>262;  Trial. 
<3=»194,   240,   3oO,   362. 

I.  OONTROI.  AND  REGUUiTION  OF 

COMMON  CARRIERS. 

(A)   In  Oenexml. 

(8s>l2(6)  (Mo.)  Neither  the  Legislature  nor  its 
administrative  agency  can  fix  rates  which  are 
confiscatory  of  the  proi>erty  of  the  carrier.— 
City  of  St.  Louis  v.  Public  Service  Commission, 
of  Missouri,  207  S.  W.  799;  Same  v.  Public 
Service  Commission,  Id.  805. 
<£=Bl2(9)  (Mo.)  Const,  art.  12,  |  20,  prohibit- 
ing the  General  Assembly  from  granting  the 
right  to  construct  and  operate  a  street  railroad 
without  consent  of  local  authorities,  confers  no 
special  authority  upon  the  city  to  prescribe 
terms,  conditions,  and  passenger  fiires  which 
would  not  be  subject  to  legislative  control  un- 
der the  atate's  police  power.— City  of  St.  Louis 
V.  Public  Service  Commission  of  Missouri.  20' 
8.  W.  790 ;  Same  v.  Public  Service  Commission, 
Id.  805. 

Const,  art  12,  f  20,  requiring  a  city's  con- 
sent to  construction  and  operation  of  a  street 
railroad,  neither  grants  nor  prohibits  the  dty 
from  admitting  upon  terms  and  conditions  in- 
cluding fixed  fares,  which  power  is  incidental 
to  the  power  to  withhold  consent,  and  a  dty 
so  contracting  acts  under  its  general  reserved 
powers  subject  to  the  public  policy  of  the  state. 

A.  city  ordinance  authorizing  construction  and 
operation  of  a  street  railroad  and  fixing  fares 
was  subject  to  the  unexerted  power  of  the  Leg- 
islature, now  delegated  to  the  Public  Service 
Commission,  to  regulate  and  displace  such  ratek. 
subject  to  judicial  review.— Id. 
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inaufflcient  to  support  verdict  for  plaintiff.— 
Texas  Midland  R.  Co.  t.  Cummer  M£g.  Co.,  307 
S.  W.  eiT. 


CB)    latoratste    and    International    Tmns- 
portstloB. 

<S=32(2)  (Tex.Com.App.)  Contract  for  inter- 
state ahipment  of  cattle  over  certain  lines  with- 
in certain  period,  so  as  to  require  but  one  feed- 
ing and  watering  en  route,  and  so  as  to  arrire 
on  a  specified  da^,  held  void  as  discriminating 
between  shippers  in  contravention  of  U.  8. 
Comp.  St.  gS  8597,  8e04a,  8e04aa.— Texas  &  P. 
Ry.  Co.  V.  West  Bros.,  207  S.  W.  918. 
$=>36  (Ark.)  In  suit  to  recover  undercharges 
on  interstate  shipment,  shipper  could  not  re- 
cover damages  due  to  misquoting  of  rate  by  de- 
fendant's agent' and  to  faflure  of  defendant  to 
post  latest  tariff  in  its  station  as  required  by 
Interstate  Commerce  Act  Feb.  4,  1887,  {  6,  as 
amended  by  Act  March  2,  1889,  {  1.  and  section 
9  (U.  S.  Comp.  St  1916,  {{  8569,  8573).  in  view 
of  construction  placed  upon  said  act  by  the 
United  States  Supreme  Court.— St.  Louis,  I.  M. 
&  S.  Ry.  Co.  V.  Wood,  207  8.  W.  32. 

n.   OABRIAOE  OF  CKKID8. 

(B)    BUIs   Of  I<adiav.   Shipplaar   Reeelvts, 
and  Speeial  Contracta. 

9=360  (Tex.Civ>App.)  A  receipt  taken  by  a 
carrier  for  goods  is  prima  facie,  but  not  con- 
clusive, proof  of  delivery. — Gulf,  C.  &  S.  F.  Ry. 
Co.  ▼.  Rosenthal  Dry  Goods  Co.,  207  S.  W. 
167. 

(D)  TranaiHwtatlon  and  DeUT«r]r  by  Car- 
rier. 

^=»80  (Tex.CivJk.pp.)  Instructions  for  change 
in  destmation  of  freight  must  emanate  from 
part^  who  is  real  owner,  or  one  who  has  au- 
thority to  divert;  otherwise  carrier  alters  des- 
tination at  its  peril.— Texas  Midland  R.  Co.  v. 
Cummer  Mfg.  Co.,  207  S.  W.  617. 

(F)  Loss  of  or  Injnrr  to  Oooda. 

9=3)16  (Tex.Civ.App.)  Where  agent  of  carrier 
consented  to  cause  diversion  of  shipment  and 
secured  change  in  destination,  and  by  negligent- 
ly giving  erroneous  directions  concerning  con- 
signee caused  loss,  carrier  was  liable.— -Texas 
Midland  R.  Co.  v.  Cummer  Mfg.  Co.,  207  S.  W. 
617. 

<S=3ll7  (Tex.Civ.App.)  The  duty  of  railway 
common  carriers  to  furnish  suitable  cars  is 
absolute,  in  view  of  Vernon's  Sayles'  Ann.  Civ. 
St.  1914.  art.  668T.— St.  Louis  Bouthwestem 
Ry.  Co.  of  Texas  v.  Morehead,  207  S.  W.  336. 
®=3|23  (Tex.Civ.App.)  If  shipper  knew,  or 
should  have  known,  that  shipment  had  been 
billed  to  original  consignee,  and  was  being  held 
in  Mexico,  after  negligent  diversion  by  initial 
carrier,  for  tariff  charges,  but  made  no  effort 
to  redeem  or  forward  it,  failure  of  carrier  cor- 
rectly to  designate  new  consignee  in  order  of 
diversion  was  not  proximate  cause  of  loss  of 
shipment  through  sale  to  pay  customs  charges. — 
Te-xas  Midland  R.  Co.  v.  Cummer  Mfg.  Co.,  207 
R.  W.  617. 

9=3 1 34  (Tex.Civ.App.)  Proof  that  goods  were 
securely  packed  wnen  delivered  to  steamship 
company,  and  the  container  was  identified  by 
marks  placed  thereon,  and  was  delivered  to  the 
carrier  in  apparent  good  order,  nothing  about 
the  box  indicating  that  it  had  been  tampered 
with,  met  the  requirement  that  plaintiff,  to  re- 
cover for  loss  of  goods,  must  establish  delivery 
of  the  goods  to  tne  carrier.— G-ulf,  C.  &  S.  F. 
Ky.  Co.  V.  Rosenthal  Dry  Goods  Co.,  207  8. 
W.  167. 

'  The  requirement  that  the  consignee  to  recov- 
er for  loss  of  goods  must  show  that  they  were 
delivered  to  the  carrier  does  not  require  the 
proof  to  be  such  as  to  shut  out  every  possibil- 
ity of  error,  but  requires  only  such  proof  as 
will  convince  a  reasonable  man. — Id. 
9=3 1 34  (Tex.Civ.App.)  In  suit  by  shipper  for 
loss  of  shipment  as  caused  by  negligence  of 
carrier's  agent  in  effecting  diversion,  evidence 
that  negligence  of  agent  was  cause  vf  loss  heJd 
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(1)  Oonaeetlnac  Carrlera. 

9=>I73  (Tex.Civ.App.)  A  shipper's  order  bill  of 
lading  which  provided  that  the  rights  of  ship- 
per and  all  carriers  transporting  the  grain  were 
to  be  fixed  thereby  as  to  the  entire  transporta- 
tion between  points  necenitating  the  use  of 
two  connecting  lines,  is  a  "through  bill  of  lad- 
ing," within  the  terms  of  Vernon's  Sayles'  Ann. 
Civ.  St.  1914,  arts.  731,  782.  making  carriers 
jointly  liable  notwithstanding  it  Btipiuates  oth- 
erwise.—Ft  Worth  &  D.  C.  Ry.  Co.  v.  Kemp, 
207  a.  W.  608. 

9=>I77(8)  (Mo.App.)  Whether  the  receiving 
carrier  took  as  initial  carrier  or  as  agent  for 
another  carrier  it  ie  not  liable  for  the  loss  of 
goods  bnrned  at  the  point  of  loading,  where  it 
had  turned  over  whatever  control  it  had  to  the 
next  carrier  before  the  fire. — Central  Nat.  Bank 
▼.  Pryor.  207  8.  W.  298. 
«s>l77(8)  (Tex.OivApp.)  Carrier  was  Uable 
for  negligence  in  diverting  shipment,  resulting 
In  loss  of  the  goods,  though  negligence  of  agent 
was  not  sole  cause  of  loss,  but  concurred  with 
that  <^  connecting  carrier.— Texas  Midland  R. 
Co.  v.  Cummer  Mfg.  Co..  207  8.  W.  617. 
4=3l8S(3)  (Mo.App.)  In  an  action  against  car- 
riers to  recover  for  loss  of  goods  shipped,  evi- 
dence, including  receipt  absolving  receiving  car- 
rier from  responsibility  for  "quality,  quantity 
or  condition  of  contents,"  held  to  show  that 
sach  carrier  was  acting  only  as  agent  for  the 
next  carrier  for  the  purpose  of  switching  the 
car  from  the  place  of  loading. — Central  Nat. 
Bank  v.  Pryor,  207  S.  W.  298. 

(K)  Blserlmlnatlon  and  O-reroharsc. 

9=>202  (Mo.App.)  Where  the  purchaser  of  ma- 
chinery shipped  it  to  another  point,  and  paid 
claims  charged  against  it  by  .the  carrier  for 
storage,  prior  to  the  purchase,  and  took  such 
sum  out  of  the  purchase  price,  the  seller  can- 
not recover  against  the  carrier,  the  storage 
charge  beinf  nnfoonded:  there  being  no  wrong- 
ful act  against  plaintltC  whieh  was  the  pron- 
mate  cause  of  the  damage.— Luck  Const.  Co.  v. 
Chicago  &  A.  By.  Co.,  207  S.  W.  840. 

m.   OABBIAOE  OF  XJVB  STOCK. 

9s>2ll  (Tex.Com.App.)  The  term  "fill,'"  used 
in  relation  to  shipments  of  live  stock,  Cleans 
feeding  and  watering  stock  just  prior  to  sale 
so  as  to  increase  their  weight  and  thus  enhance 
their  value.— Texas  &  P.  Ry.  Co.  v.  W^est  Bros., 
207  8.  W.  918. 

9=>2I3  (Tex.Clv.App.)  A  carrier  cannot -justi- 
ftr  17  hours'  delay,  on  the  theory  that  it  was 
complying  with  the  federal  law,  prohibiting  the 
working  of  a  train  crew  more  than  19  hours  at 
one  time,  for  it  will  be  presumed  that  a  rafl- 
road  company  has  more  than  one  crew. — Kan- 
sas City,  M.  &  O.  Ry.  Co.  of  Texas  v.  Cliett, 
207  S.  W.  166. 

9=3215(1)  (Tex.Civ.App.)  Invalidity  of  ship- 
ping contract,  under  Interstate  Comtnerce  -Xct 
(U.  S.  Comp.  St.  1916,  §  8568  et  eeq.)  does 
not  preclude  shipper  from  recovering  for  loss 
or  injury  to  goods  by  reason  of  carrier's  neg- 
ligence, or  from  injury  due  to  delay  in  trans- 
portation, or  for  damages  caused  by  carrier 
willfully  misrouting  goods,  compelling  shipper 
to  pay  higher  rate  of  freight.-^hicago,  R.  I. 
&  G.  Ry.  Co.  V.  Manby,  8)7  S.  W.  157. 
9=»2I9(2)  (Tex.Civ.App.)  Under  Vernon's 
Sayles'  Ann.  Civ.  St.  1014,  art.  6687,  it  is  the 
duty  of  the  connecting  carrier  to  which  a  load- 
ed car  of  stock  is  delivered  to  receive  it  as 
loaded,  if  suitable,  and  forward  it;  the  initial 
carrier  having  the  privilege  of  furnishing  its 
own  cars  beyond  the  end  of  its  line. — St.  Louis 
Southwestern  Ry.  Co.  of  Texas  v.  Morehead. 
207  S.  W.  336. 
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«s>2l9((n  (Tez.Gom^pp.)  Shipper  of  cattle 
damafM  in  intentate  anipment  coald  recover  ei- 
ther the  entire  Iobi  from  the  initial  carrier  or 
in  separate  actions  against  each  carrier  for  the 
danutges  aeverallj  chargeable  to  each  road,  in 
view  of  U.  8.  Comp.  St  I  8604a.— Texaa  &  P. 
By.  Co.  ▼.  West  Bros.,  2OT  B.  W.  918. 
«S>2I9(6)  (Tez.CivApp.)  Although  initial 
carrier  limited  its  liability  to  ita  own  lines, 
where  it  did  not  require  connecting  carrier  to 
furnish  an  unloaded  car,  as  reqnired  by  Ver- 
non's Sayles'  Ann.  Civ.  St  1814,  art  6888,  it 
was  liable,  whether  injuries  to  shipment  of 
horses  due  to  defect  in  its  car  occurred  on  its 
lines  or  on  lines  of  connecting  carrier,  in  view 
of  articles  708  and  6687.— St  lionls  Southwest- 
em  By.  Co.  of  Texas  v.  Morehead,  207  S.  W. 
836. 

«s>227(l)  (Tex.Civ^pp.)  In  action  for  delay 
,  in  shipment  of  live  stock,  an  allegation  that 
the  market  had  declined  below  that  at  time 
cattle  should  have  arrived,  and  that  cattle  had 
lost  in  weight  and  marketable  appearance,  vras 
sufficiently  specific  allegation  of  damage  sus- 
tained.—Chicago.  R.  I.  &  G.  By.  Co.  V.  Man- 
by,  207  S.  W.  157. 

«s>228(l)  (Tez.Civ.App.)  To  entitle  a  shipper 
of  live  stock  to  recover  for  negligent  delay 
which  caused  loss  in  weight  be  must  show  the 
difference  between  the  market  value  of  the  an- 
imals on  arrival,  and  what  would  have  been  the 
market  value  if  promptly  delivered. — Kansas 
City,  M.  &  O.  By.  Co.  of  Texas  v.  Cliett,  207 
S.  W.  166. 

«=>228(1)  (Tex.Civ.App.)  When  animals  are  de- 
livered to  a  carrier  in  sound  condition,  and  the 
shipper  does  not  accompany  them,  and  they 
arrive  at  destination  dead  or  in  an  injured  con- 
dition, the  burden  rests  on  the  carrier  to  show 
that  it  is  not  liable.— St.  t>onis,  B.  ft  M.  Ry.  Co. 
T.  Sutherland,  207  S.  W.  982. 
^9229(1)  (Tez.Com.App.)  In  action  for  dam- 
ages to  stock  shipped  in  interstate  commerce,  it 
is  proper  to  plead  and  show  anything  which 
in  refuonable  contMnplation  of  shipper,  buyer, 
and  carrier  may  affect  the  market  value  of  the 
stock  in  determining  wheUier  there  is  loss. — 
Texas  &  P.  Ry.  Co.  v.  West  Bros.,  207  8.  W. 
91& 

9=»229(1)  (Tez.Civ.App.)  In  an  action  i«ainst 
a  carrier  for  negligent  delay  in  loading  live 
stodi  for  shipment,  the  elements  of  damage 
would  indnde,  both  the  value  of  the  lost  weight 
and  Uie  depreciation  in  value  of  the  remainuig 
weight.- Kansas  City.  M.  &  O.  By.  Co.  of  Tex- 
as V.  Bomar,  207  S.  W.  570. 
«=»229(4)  (Tez.Com.App.)  Where  cattle  were 
shipped  over  connecting  interstate  lines,  if  ship- 
per recovered  from  initial  carrier  for  the  whole 
loss,  it  could  recoup  against  each  company  han- 
dling the  shipment  for  any  damages  caused  by  it, 
in  view  of  U.  S.  Comp.  St  {  8604aa.— Tezas  & 
P.  By.  Co.  T.  West  Bros.,  207  S.  W.  918. 

Under  Carmack  Amendment  to  Hepburn  Act 
(U.  S.  Comp.  St  St  8604a,  8604ea),  a  terminal 
carrier  alone  sued  for  its  negligence  in  trans- 
porting cattle  received  from  connecting  carrier 
could  nave  no  recovery  over  for  any  damages 
found  against  it. — Id. 


XV.  OABRIAOE  OF  PASSEiraEBS. 

(D)  Personal  Injuries. 

«=3280(1)  (Tex.Com.App.)  Instruction  that 
carrier  is  required  to  exercise  the  "highest  de- 
gree of  care  possible"  for  safety  of  passen- 
gers demands  too  much. — St.  Louis  Southwest- 
em  Ry.  Co.  of  Texas  v.  Woodall,  207  S.  W.  84. 
«=3303(11)  (Tex.Com.App.)  Whether  carrier 
was  under  contractual  obligation  to  allow  pas- 
senger to  alight  where  he  did  is  immaterial, 
as  regardfi  liability  for  injury;  he  being  right- 
fully on  the  train,  and  alighting  at  conductor's 
invitation.— St.  Louis  Southwestern  By.  CJo.  of 
Texas  r.  WoodaU,  207  S.  W.  84. 


OB)    Coatrlbrntory    HcsUseae«    »t    Peraoa 
lalvred. 

«s»333(3)  (Tex.Com.App.)  A  passenger  who, 
becauae  train  did  not  regularly  atop  at  hit 
station,  had  ticket  for  station  beyond,  could 
rightfully  assume  conductor  was  not  ezceeding 
his  authority  in  inviting  him  to  alight,  on  train 
being  required,  on  account  of  freight  train,  to 
stop  a  few  yards  short  of  bis  station. — St  Lou- 
is Southwestern  By.  Co.  of  Tezaa  v.  Woodall, 
207  S.  W.  84. 

A  passenger  invited  to  alight  when  train  at 
night  was  required  to  stop  a  short  distance 
from  station  could  rightfully  assume  conductor 
was  not  inviting  him  to  alight  at  an  unsafe 
place.— Id. 

CARS. 

See  Bailroads,  «s»23. 

CHAMPERTY  AND  MAINTENANCE. 

See  Appeal  and  Error,  «33l009:  Statutes,  «=> 
279. 

«=s7(2)  (Ky.)  Svidence  held  to  show  that  de- 
fendant had  been  in  actual  possession  of  land  un- 
der daim  of  title  during  the  time  wiien  plain- 
tilTs  predecessor  claimed  to  have  obtained  title, 
and  when  plaintiff  purchased  at  bankruptcy  sale 
of  such  predecessor's  interest  in  the  land.— An- 
derson V.  Daugherty,  207  a  W.  474. 
9=>7(2)  (Ky.)  A  possession  that  will  make  a 
sale  of  lands  champertoua  must  be  an  adrersi* 
one,  whidt  will  ripen  into  a  legal  title.— Combs 
V.  Adams,  207  S.  Wl  691. 
®»7(3)  (Ky.)  The  statute  of  champerty  doea 
not  apply  to  judidal  sales.— Ajtderson  v.  Daugh- 
erty, 207  S.  W.  474. 

A  sale  by  a  trustee  in  bankruptcy  is  a  judi- 
cial sale  within  the  rule  that  the  statute  of 
champerty  does  not  apply  to  judicial  sales.— Id. 

The  plea  of  champerty  was  available  against 
bankruptcy  sale  purchaser,  when  the  title  of 
the  one  whose  interest  he  purchased  was  itself 
champertous,  and  could  not  be  asaerted  as 
against  one  in  possession. — ^Id. 


CHANCERY. 


See  Equity. 


CHATTEL  MORTGAGES. 

See  Acknowledgment,  4=»38;  Corporations, 
9=b415,  477;  Ezchange  of  PropeiV>  ^=^7; 
Fiztures,  <&=>21;  Insurance,  ^»181;  Judg- 
ment,  €=»802;    Receivers,   «=»154. 

I.  BEQUISXTES  AND  VAXJDITT. 
(B)  Form  and  Coateata  of  lastraaaents. 

«=^9(1)  (Tez.Civ.App.)  A  chattel  mortgage  de- 
scribing the  property  as  one  span  brown  mnl<^ 
bought  of  the  said  B.  &  B.,  who  were  the 
mortgagors,  held  auffldent  as  agaUist  any  oni> 
who  had  notice  of  the  mortgage. — ^Bnrlingtan 
State  Bank  v.  Marlin  Nat  Bank,  207  S.  W. 
954. 

«=349(!9  (Tez.CivApp.)  A  chattd  mortgage  de- 
scribing the  property  as  "one  white  horse  about 

16  hands  hign,  branded ,"  is  void  for  want 

of  sufficiency  of  description.— Burlington  State 
Bank  v.  Marlin  Nat  Bank,  207  S.  W.  954. 

m.   GOVSTBVOTION  AHB  OFBKA. 
TION. 

(O)  Propertr  Mort^ased,  and  Katates  aad 
Interests  of  Parties  Therein. 

^=»II7  (Tez.CivApp.)  A  crop  mortgage  de- 
scribing the  property  as  "10  bales  of  cottra. 
now  being  pidcM  and  to  be  ginned,"  covers 
cotton  which  was  then  in  the  process  <rf  boine 
picked,  and  is  not  restricted  to  sudi  cotton  as 
was  being  separated  from  the  stalk  on  the  da.v 
of  ezecutaon. — ^Burlington  State  Bank  t.  Marlin 
Nat  Bank,  207  8.  W.  964. 
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(D)   lileB  and  PriorltT' 

^=>I36  (TwcCiy^pp.)  The  fact  that  mortgaeee 
expected  mortl&gor  to  sell  mortgaged  property 
and  thns  secure  money  with  which  to  pay  debt, 
and  that  mortgagee  knew  that  mortgagor  was 
Belling  property,  is  not  in  Itself  sufficient  to  sup 
port  finding  that  mortgaged  waived  lien.— Weeks 
V.  First  St»t«  Bank  of  De  Kalb.  207  8.  W.  973. 
«=>I50(1)  Crex.OiTj^v.)  Mortgagee,  having 
filed  mortgage,  has  the  light  to  assume  that 
purchaser  of  mortgaged  property  purdiased 
^oods  with  full  knowledge  that  property  was 
incumbered.— Weeks  t.  First  State  Bank  of  De 
Kalb,  207  S.  W.  »7S. 

«=>I57(2)  (Tei.Civ.App.)  In  an  action  between 
conflicting  lienholders,  evidence  held  insufficient 
to  sustain  a  verdict  to  the  effect  that  appellant, 
a  chattel  mortgagee,  did  not  take  its  mortgage 
in  good  fSith. — Burlington  State  Bank  v.  Marhn 
Nat.  Bank.  207  S.  W.  964. 

IV.  RIOHTB   ANS   I.IABU.ITIS8   OF 
PARTIES. 

®=»I77(3)  (Tex.Civ.App.)  In  mortgagee's  action 
against  purchaser  of  mortgaged  property  for 
conversion,  defended  on  ground  tiiat  mortgagee 
had  waived  lien,  where  mortgagee  proved  exist- 
ence of  lien,  its  registration,  and  conversion  of 
the  property,  the  burden  of  provmg  the  waiver 
of  the  hen  was  upon  purchaser. — Weeks  v.  First 
State  Bank  <^  De  Kalb,  207  S.  W.  973. 

Vn.  BEHOVAX.  OB  TRANSFEB  OF 
PBOPEBTT  BT  MOBTOAOOB. 

<A>  Uttthtm  «•«  UaMUtlea  o<  Parties. 

«=s>2l8  crezX)iv.App.)  Mortgagor  has  the  right 
to  sell  the  incumbered  property,  subject  to  the 
incumbrance.— Weeks  v.  Krst  State  Bank  of 
De  Kalb,  207  8.  W.  978. 

<&=»225(1)  (Tex.CivJLpp.)  Purchaser  of  proper- 
ty, subject  to  chattel  mortgage,  who  buys  prop- 
erty with  either  actual  or  constructive  notice  of 
mortgage,  pays  purchase  price  to  the  mortgagor 
at  his  i>eril.— Wedts  v.  Krst  State  Bank  of 
De  Kalb,  207  S.  W.  978. 

IX.  FOBEOX.OSUBE. 

«=>260  (Mo.App.)  Though  the  chattel  mort- 
gage secures  a  demand  note,  demand  is  not 
necessary  before  sale  thereunder,  the  mort- 
gagor having  ceased  business,  leased  its  prop- 
erty, and  being  insolvent,  and  there  being  no 
one  in  the  place  representing  it.— P.  B.  Sinclair 
Coal  Co.  v.  Missouri-Hydraulic  Mining  Co.,  207 
S.  W.  286. 

«=>26l  (Mo.App.)  It  is  not  necessary  to  valid- 
ity of  sale  under  chattel  mortgage,  where  the 
property  was  situated,  and  on  notice,  that 
mortgagee  take  possession  before  sale.— P.  R. 
Sinclair  Coal  Co.  y,  Missouri-Hydraulic  Mining 
Co.,  207  8.  W.  266. 

^=>262(3)  (Mo.App.)  Consent  to  mortgagee 
purchasmg  at  his  own  sale  under  chattel  mort- 
gage not  being  given  by  mortgage  or  othervrise, 
the  equity  of  redemption  is  not  extinguished  by 
such  sale  and  purchase,  so  mortgagors  lessees, 
occupying  the  status  01  second  mortgagees,  are 
entiUed  to  the  property  subject  to  mortgagee's 
lien,  and  for  their  refusal  to  allow  him  to  take 
the  property  he  can  recover  only  the  debt  and 
interest — P.  B.  Sinclair  Coal  Co.  v.  Missouri- 
Hydraulic  Mming  Co.,  207  S.  W.  266. 
€=»277  (Ark.)  In  chattel  mortgage  foreclosure, 
defendant,  alleging  lien  on  the  property  for 
labor  and  materials  furnished  for  repairs,  with- 
out specifying  whether  lien  was  claimed  by  vir- 
tae  of  a  pledge,  or  under  Kicby's  Dig.  U  6013- 
5016,  giving  lien  on  automobile  for  repairs  and 
noaterial  famished,  can  prove  pledgee's  lien.— 
T'msted  Auto  Ca  t.  Henderson  Auto  Co.,  207 
3.  W.  437. 


CHILDREN. 


See  Infant!. 


CHURCHES. 

See  BeliglouB  Societies. 

CITIES. 

See  Municipal  Corporations. 

CITIZENS. 

See  Municipal   Corporations,  4=>138. 

CITY  ATTORNEY. 

See  District  and  Prosecuting  Attorneys,  ^=96. 

CIVIL  RIGHTS. 

See  Constitutional  Law,  «=>83-S4. 

CLERKS  OF  COURTS. 

See  Appeal  and  Error,  ^=>359;  Mandamus, 
<^=>16l,  164;    Statutes,  «=»279i 

COMMERCE. 

See  Appeal  and  Error,  «=»117S,  J.212;  Oar- 
rie:-8,  <S=32,  86,  216,  219,  229;  Courts.  «s» 
97;  Limitation  of  Actions,  ^s>127;  Mas- 
ter and  Servant,  «S9U0,  204,  217,  226,  288. 

I.  POWEB  TO  BEOUI,ATE  IB  OEB- 
EBAI,. 

i8=s>8(6)  (Tex.Civ.App.)  State  statutes  abrogat- 
ing defense  of  assumed  risk  are  inapplicable  to 
actions  for  injuries  to  railroad  employes  en- 
gaged in  interstate  commerce,  federal  statutes 
and  decisions  governing.— Schaff  v.  Hendrich, 
207  8.  W.  643. 

«=»8CS)  (Tex.CJv.App.)  In  action  for  death  of 
fireman  engaged  in  interstate  commerce,  Act 
Cong.  Feb.  17,  1011  (U.  S.  Comp.  St.  M  8680- 
8639),  to  promote  the  safety  of  employes  and 
travelers  by  compelling  common  earners  to  equip 
their  locomotives  with  safe  and  soitable  boilers, 
and  section  2  of  that  act,  as  amended  by  Act 
Cong.  Mardi  4,  1916  (U.  S.  Comp.  St.  «  8839a- 
8639d),  and  the  reflations  of  the  Interstate 
Commerce  Commission,  constitute  the  law  of 
the  case.— Lancaster  &  Wight  v.  Allen,  207  S. 
W.  984. 

<3=>I4  (MoO  Effect  of  decision  of  United  States 
Supreme  Court  validating  the  WeM>-Kenyon 
Act  (U.  S.  Comp.  St.  1916,  |  8739)  is  to  leave  in- 
terstate shipments  of  intoxicating  liquors  sub- 
ject to  regulation  of  the  respective  states  as 
provided  by  the  terms  of  such  act.— City  of 
Kirksville  v.  Warden,  207  S.  W.  66. 

n.  BITBJEOTS   OF  BEOUI.ATIOir. 

<&227(6)  (Tex.Civ.App.)  A  brakeman  on  an  in- 
tentate  train,  injured  while  respotting  local 
cars,  which  were  necessarily  dislocated  when 
his  train  had  to  take  a  siding,  was  engaged  in 
"interstate  commerce,"  within  the  federal  Em- 
ployers' Liability  Act  (U.  S.  Comn.  St  §i  8657- 
8665).— Texas  &  P.  Ky.  Co.  v.  Lester,  207  8. 
W.  555. 

A  brakeman,  injnred  by  defective  coupler  of 
a  car  of  an  interstate  railway  company,  is 
within  the  protection  of  the  federal  Safety  Ap- 
pliance Law  (U.  S.  Comp.  St.  §  8606),  though 
not  at  the  time  engaged  in  interstate  service. 
—Id. 

4=>28  (Tex.Civ.App.)  Where  a  telegram  was 
sent  from  another  state  into  Texas,  and 
through  the  negligence  of  the  office  in  Texas 
was  not  delivered,  the  measure  of  damages  is 
governed  by  the  state  decisions  and  not  the 
federal  decisions,  and  mental  anguish  is  an  ele- 
ment of  actual  damage. — Western  Union  Tele- 
graph Co.  v.  Armstrong,  207  8.  W.  592. 

COMMERCIAL  PAPER. 

See  Bills  and  Notes.  ,      ^^^I^ 
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COMMISSIONERS  AND  COMMIS- 
SIONS. 

See  Consatntlonal  Law,  ♦=»80:  PubUc  Serr- 
ice  Gommiasions ;   States,  4=»ol,  62, 

COMMON  LAW. 

See  Disorderly  House,  «=>6;  Jadgment,  9=> 
788;    Marriage,  «=>20. 

COMMUNITY  PROPERTY. 

See  Hnsband  and  Wife,  «s>235-278. 

COMPROMISE  AND  SETTLEMENT. 

See  Accord  and  Satisfaction;  Appeal  and  Er- 
ror, «=»1050'  Criminal  Law,  «s»409;  Evi- 
dence, <e=3213,  271;  Husband  and  Wife,  «=» 
273;  Insurance,  «ss>da8;  Tompikes  and  Toll 
Roada,  <&»31. 

CONDEMNATION. 

See  Eminent  Domain. 

.  CONFISCATION. 

See  Eminent  Domain,  9=92. 

CONSERVATION  ACT. 

See  Leveeg,  «=s>2:    Statntes,  «5>141. 

CONSPIRACY. 

See  Arson,  ®=>37;  CWmlnal  Law,  «=>423,  427, 
673.  763,  764,  779. 

I.   Onm.  UABIUTT. 

(A)  Acta  CoimtltatinK  CoMplraer  m*  U- 
abUitr  Therefor. 

<S=»8  (Mo.App.)  Acts  of  members  of  labor  or- 
ganizations in  alleged  conspiracy  to  injure  a 
business  because  of  the  proprietor's  alleged  un- 
fairnesB  to  union  labor,  which  cannot  be  re- 
strained in  equity,  may  afford  abundant  ground 
for  an  action  for  damages.— Boot  v.  Anderson, 
207  S.  W.  255. 

(B)  Aotloaa. 

4=s>l8  (Mo.App.)  In  passing  on  sufficiency  of 
petition  for  conspiracy,  the  pertinent  allega- 
tions are'  those  stating  defendants'  acts  intend- 
ed to  affect  their  object,  such  as  an  allegation 
in  an  action  for  conspiracy  to  injure  plaintiff's 
moving  picture  business  by  inducing  "customers 
and  intended  customers"  not  to  patronize  it. — 
Root  V.  Anderson,  207  S.  W.  255. 

A  petition  alleging  that  defendants,  as  mem- 
bers of  labor  organizations,  wrongfnliy  and  un- 
lawfully sought  to  injure  plaintiff's  moving  pic- 
ture business  by  inducing  patrons  and  intenjbig 
patrons  to  refrain  from  patronizing  his  theater 
because  of  his  alleged  unfairness  to  union  la- 
bor, alleging  no  compulsion,  threats,  or  intimi- 
dation, did  not  state  a  cause  of  action  for  con- 
spiracy.—Id. 

CONSTITUTIONAL  LAW. 

See   Statutes,  «=s>eS-122. 
For  validity  of  statutes  relating  to  particular 
subjects,  see  also  the  various  spedBc  topics. 

n.   OONBTRUOTJON.    OPKRATIOW, 

AITD  ENFOBOEMEirr  OF  OOIT- 

BTITT7TIONAI.  FROVISIOHS. 

®=»t4  (Tex.Cr.App.)  The  language  selected  by 
the  framers  of  a  constitution,  when  its  mean- 
ing is  clear,  controls  the  court  in  interpreting 
it.— Ex  parte  Myer,  207  S.  W.  100. 
<g=»43(2)  (Mo.)  Where  plaintiff,  under  Act 
March  .3,  ISiiS  (I^aws  1854-5.5,  p.  464),  claimed 
property  seized  by  the  sheriff  of  the  city  of  St. 
Ijouis  on  execution  against  a  third  person, 
plaintiff  cannot,  her  claim  having  been  denied. 


question  the  validitr  of  tlie  ststnte  in  a  teplev- 
In  action  against  the  sheriff.— Segan  t.  Dick- 
mann,  207  S.  W.  792.  - 

4=348  (Tex.CrApp.)  The  courts  indalge  a  pre- 
sumption in  favor  of  the  validity  of  legislative 
acts,  but  the  presumption  is  not  conduaive.— 
Er  parte  Myer,  207  S.  W.  100. 

m.  DisTBiBiTnoir  of  oovebx- 

MEWTAI.  POWERS  AHP 

vuHirrioirB. 

(A)    IievlsIatlTe    Powers    and    DeleKaiioa 
Thereof. 


(Mo.)  Where  not  constitutionally  inhibit- 
ed, the  power  to  fix  rates  of  steam  and  street 
railroads  is  a  legislative  faculty  whidi  is  dde- 
gable  to  a  Public  Service  Commission. — CStv  of 
St.  Louis  V.  Public  Service  Commission  of  Mia- 
Bourl,  207  S.  W.  789;  Sam«  v.  PuMic  Serrice 
Commtssicm,  Id.  906. 

(B)  Jadlelal  Po-wera  and  Faaetloas. 

«=s>70(l)  (Tex.Cr.App.)  The  courts  have  no 
power  to  legislate.— Ex  parte  Myer,  207  S.  W. 
100. 

,   (O)  Bzecattve  Poirera  sad  Paaetloaa. 

«»80(2)  (Tex.CirApp.)  AcU  35tii  Leg.  e.  88. 
|g  105  and  118  (Vernon's  Ann.  Civ.  St.  Snpp. 
1918,  arts.  SOll^f,  COll^Jl),  in  so  far  as  they 
attempt  to  confer  upon  the  board  of  water  en- 
gineers the  power  to  determine  and  establish 
the  relative  rights  of  claimants  to  water,  vio- 
late Const,  art.  2,  dividing  the  powers  of  gov- 
ernment, and  article  5,  {  1,  vestingjudicial  pow- 
er exclusively  in  the  courts. — McKnight  v.  Pe- 
cos &  Toyab  Lake  Irr.  Co.,  SM  S.  W.  509. 

▼.  PERBOITAI.  OtVU.  AND   F<»jn< 
OAXi  RIOHTB. 

«=983(1)  (McAppJ  Notwithstanding  Kev.  St 
1900,  §S  9371,  9572,  authorizing  citiea  of  fourth 
class  to  enact  ordinances  not  repugnant  to  On- 
stitution  and  laws  and  to  suppress  public  in- 
decencies, an  ordinance,  declaring  the  associa- 
tion of  two  or  more  persons  of  opposite  sex  upon 
streets,  one  of  them  being  a  person  of  ill  repute, 
to  be  a  misdemeanor,  was  unreasonable  and  void 
as  infringing  the  rights  of  personal  liberty.— City 
of  Lancaster  v.  Reed,  207  S.  W.  868. 
4=984  (Tex.)  An  ordinance,  denying  pnpils  the 
right  to  attend  school  unless  vaccinated  for 
smallpox,  does  not  interfere  with  any  rights  of 
conscience  in  matters  of  religion  under  Const 
art  1,  f  6^-City  of  New  Brannfda  t.  Wald- 
schmidt,  207  S.  W.  303. 

XI.  DUE  PBOOE8S  OF  UkW. 

4s>255  (Tex.)  An  ordinance  denying  pupils 
right  to  attend  school  unless  vaccinated  for 
smallpox,  there  being  smallpox  in  the  commu- 
nity, does  not  deprive  pupils  or  parents  of  lib- 
erty or  property  without  due  process  of  law 
under  Const  U.  S.  Amend.  14,  and  Const  Tex. 
art.  1.  I  10.— City  of  New  Braonfels  v.  Wald- 
schmidt,  207  S.  W.  303. 

4s>297  (Tex.)  Order  of  Childress  dty  council, 
pursuant  to  Acts  30th  Leg.  (1st  Ex.  Sess.)  c. 
12,  requiring  physical  connection  between  two 
phone  companies  and  interchange  of  service. 
held  not  to  take  property  of  either  compan; 
without  due  process  of  law  or  just  compensa- 
tion.—Southwestern  Telegraph  &  Telephone  Co. 
V.  State,  207  S.  W.  306. 

CONTINUANCE 

See  Appeal  and  Error,  «=379.  511;    Courts. 

^=aea;  Criminal  Law,  «s>597. 
i3=924  (Tex.Civ.App.)  There  was  no  error  in 
denyini^  continuance,  where  testimony  of  ab- 
sent witness  would  have  been  merely  cumula- 
tive.—Quanah,  A.  &  P.  Ry.  Co.  v.  Lancaster. 
207  S.  W.  606. 

4=s>26(3)  (Tex.Civ.App.)  Where  subpoena  for 
witness  was  issued  September  25th,  and  sheriff 
was  permitted  to  delay  making  a  return  there- 


Digitized  by  ^OOQlC 


1013  INDEX-DIGEST 

Tor  CMM  la  DeeJMs.  *  AnklMs.  Kcr-McBwIra  *  IndezM  Me  hub*  togle  wad  KKT-mjiaiKB 


OoAtnMta 


>n,  ghowinc  the  witneM  temporarily  absent,  rat- 
il  October  12tb,  and  notklag  was  done  until 
rial  on  October  23d,  no  attempt  beinc  made  to 
ake  his  deposition,  the  return  of  tbe  sheriff 
ndicating  where  witness  rnuld  be  found,  there 
vas  a  lack  of  dUigence,  and  it  was  not  an  abuse 
>f  discretion  to  overrule  a  motion  for  continu- 
mcf.— Ato  t.  Boberteon,  207  S.  W.  OTO. 
S=>26(11)  (Tex.Cir.App.)  In  suit  to  recover 
lalance  on  check  drawn  by  third  person-  on.de- 
pndant  bank,  in  refusing  continuance  on  ac- 
ount  of  absence  of  drawer  of  check,  whom 
>laintiff  desired  to  use  as  witness,  trial  court 
leld  not  to  have  abused  discretion;  plaintiff 
laying  made-  no  effort  to  take  witness'  deposi- 
ion,  though  knowiof  be  bad  nioTed  to  another 
itate. — Falfurrias  Mercantile  Co.  t.  Citizens' 
■lute  Bank.  207  8.  W.  608. 
ff=>3B  (Tez.Oir.App.)  Discretion  of  trial  Judge 
n  method  of  control  and  disposition  of  docket 
>f  his  court  is  large,  and,  miless  continuance 
)f  cause  on  his  own  motion  is  so  unreasonable 
IS  to  be  dear  abuse  of  discretion,  continuance 
annot  be  regarded  as  refusal  to  proceed  with 
rial  pursuant  to  law. — Matagorda  Canal  Co.  t. 
'tyles,  207  S.  W.  562. 
Action  of  trial  judge  in  continuing  on  his  own 
notion  cause  inTolving  v&ter  rights,  until  board' 
if  water  engineers,  in  puiding  proceeding,  had 
letermined  rights  of  parfies,  held  not  an  abuse 
)f  discretion  justifying  holding  that  by  order 
)f  continuance  he  refused  to  proceed  with  trial 
)ursuant  to  law. — Id. 

CONTRACTS. 

iee  Appeal  and  Error,  «=»1048,  1090,  lOW, 
1212;  Assignments;  Attorney  and  Client, 
iS=»76,  167;  Banks  and  Banking,  e=>188%; 
Bills  and  Notes;  Brokers,  «a>46,  86;  Car- 
riers, «=3l73,  215,  303;  Champerty  and 
Maintenance;  Corporations,  ^»120,  121; 
Counties,  «=>12S,  208;  CovenvtU;  Curte- 
sy, «=5>8;  Dedication,  i8=>16;  Deeds,  *=» 
94;  Descent  and  Distribution,  •=>82;  Dow- 
er, «=>79.  80;  Evidence,  ^=»434;  Exchange 
of  Property;  Frauds,  Statute  of;  Highways, 
<S=>90;  Husband  and  Wife,  «=»78,  163,  198; 
Injunction,  4=360;  Insurance.  4=9l29,  138, 
147,  179%;  landlord  and  Tenant,  «=»7; 
Larceny,  <8=>15;  Logs  and  I«ggmg,  «:»5; 
Master  and  Servant.  «=»72;  Mechanics' 
TJena.  «=>281:  Municipal  Corporations,  «=> 
62,  265,  340,  350,  351,  374,  851;  New  Trial. 
®=3l01;  Pleading,  «ss>204;  Principal  and 
.\Rent.  ®=»34;  Principal  and  Surety,  *=» 
101;  Public  Lands,  «=178:  Keceivers,  «=» 
183;  Release;  Sales;  apeeifle  Performance; 
Stipulations;  Subrogation,  4=931;  Tele- 
ersDhs  find  Telephones.  «=954,  66:  Trespass 
to  Try  Title.  «=»25;  Trial,  <»x»146,  262.  253; 
Trusts,  ^3>20,  25;  Vendor  and  Purchaser; 
Venae,  «=»7,  70;  Waters  and  Water  Cours- 
es, «=a210;    Witnesses,  «=>149. 

X.  HSaUISXTES  AND  VAUBITT. 
(A)  IVatnre    and   KsaentiaU    ia   General. 

s=>2  (Ark.)  Where  a  contract  for  the  cultiva- 
ion  of  lands  in  this  state  was  made  in  Mis- 
ouri  and  settlements  between  the  parties 
■ere  to  he  made  there,  the  contract  was  a 
lisBouri  contract,  and  its  nature,  validity,  and 
iterpretation  must  be  governed  by  the  laws  of 
liat  state.— Wilson  v.  Todhunter,  207  S.  W. 
21. 

:s>2  (Mo.)  Tbe  validity,  obligation,  and  in- 
jrpretation  of  a  contract  relating  to  personal 
ropcrty  are  governed  by  tbe  law  of  the  place 
'here  it  is  made,  in  the  absence  of  a  contrary 
itent.— Liebing  v.  Mutual  Life  Ins.  Co.  of  New 
ork,  207  S.  W.  230. 

!=»I0(1)  (Mo.App.)  A  contract  ordinarily  unl- 
tteral  may  become  bilateral  and  binding  when 
:  loses  its  unilateral  character  and  stands  as 
slid  from  tbe  fact  that  an  obligation  has  arisen 
-ith  a  second  party,  so  that  mutuality,  or  a 
rasideratioo,  appears  as  a  biuding  force.— 
barren  v.  Bay  County  Coal  Co.,  207  S.  W.  883. 


"Mutualitr  of  obligation,"  or  a  conaideratlon 
for  an  obligation,  only  means  that  one  party 
agrees  to  do  one  thing  and  the  other  some  oth- 
er thing,  and  not  that  the  obligations  shall  be 
equal  to  or  commensurate  with  each  other.— Id. 
4^10(6)  (Mo.App.)  A  contract,  whereby  de- 
fendant companies  apiwinted  plaintiff  their  ex- 
clusive agent  to  handle  and  sell  the  output  of  a 
coal  mine  and  agreed  to  ship  all  his  orders  and 
to  pay  him  a  certain  commission,  and  under 
which  he  was  to  make  and  guaranty  ail  collec- 
tions and  advance  money  necessary  for  defend- 
ants'pay  roll,  was  not  void  for  want  of  mutuali- 
ty.—Warren  V.  Bay  County  Coal  Co.,  207  S.  W. 
883. 

(B)  Validity  of  Aaaent. 

«=>94(4)  (Tex.Clv.App.;(  When  a  party  under- 
takes to  ascertain  for  himself  tbe  contents  of  a 
contract,  he  will  be  charged  with  its  stinulations, 
and  that  fraudulent  representations  were  made 
will  not  justify  him  in  relying  on  them,  but  he 
will  be  coarged  with  the  terms  of  the  contract. 
—Alexander  v.  Anderson,  207  S.  W.  205. 
4=s>9S  (Mo.App.)  A  contract  procured  by  du- 
ress is  not  void,  but  voidable  only;  and,  if  a 
garty  electa  to  repudiate  it,  he  most  do  so  wlth- 
1  a  reasonable  time  after  the  duress  has  been 
removed.— Deibel  v.  Jefferson  Bank,  207  S.  W. 


(P)  Levallty  of  Ob|e<jt  sad  •t  0«aald- 
evatloa. 

«s»l08(2)  (Tez.Clv.App.lIt  wag  not  against 
public  policy,  under  the  Workmen's  Compensa- 
tion Act,  pt.  1,  f  7  (Vernon's  Sayles'  Ann.  (^v. 
St.  1914,  art.  5246k),  for  an  employer  to  agree  to 
pay  a  doctor  a  salary,  the  employer  to  retain  the 
medical  fees  allowed  by  the  insurance  associa- 
tion.— Sherrill  v.  Union  Lumber  Co.,  207  8. 
W.  149. 

«=»I38(4)  (Tex.Giv.App.)  If  it  is  against  pub- 
He  policy  for  an  employer  to  contract  to  pay 
a  doctor  a  salary  and  retain  the  medical  fees  al- 
lowed by  the  insurance  association  under  Work- 
men's (jompensation  Act,  pt.  1,  J  7  (Vernon's 
Sayles'  Ann.  Civ.  St.  1914,  art.  5246k),  physi- 
cian entering  into  such  a  contract  is  in  pari 
delicto  and  cannot  sue  tbe  employer  for  such 
fees,  having  received  and  retained  his  salary, 
since  he  cannot  affirm  in  part  and  repudiate  in 
part.— Sherrill  v.  Union  Lumber  Co.,  207  8.  W. 
149. 

n.  OOHSTRVOTXOH  AMD  OFERATIOIT. 

(A)   General  Rvlea  of  Conatraetloa. 

«s»l44  (Ark.)  Where  a  contract  for  the  culti- 
vation of  lands  in  this  state  was  made  in  Mis- 
souri, and  settlements  between  the  parties 
were  to  be  made  there,  the  contract  was  a 
Missouri  contract,  and  its  interpretation  must 
be  governed  by  tbe  laws  of  that  state.— WUson 
V.  "Todbunter,  207  S.  W.  221. 
4=3)44  (Mo.)  The  i^dity  and  obligation  of  a 
contract  relating  to  personal  property  are 
governed  by  the  law  of  the  place  where  it  is 
made,  in  the  absence  of  a  contrary  intent.— 
Liebing  v.  Mutual  Life  Ins.  <!!o.  of  New  York, 
207  S.  W.  230. 

A  contract  not  being  consummated  until  tbe 
final  act  essential  to  its  operation  is  perform- 
ed, if  such  act  is  performed  at  a  particular 
place,  the  contract  will  be  construed  to  have 
been  made  at  such  place,  unless  it  was  to  be 
performed  in  another  jurisdiction,  and  made 
with  reference  thereto,  in  which  case  it  is  to 
be  construed  according  to  the  laws  of  that  ju- 
risdiction.— Id. 

^»  1 47(2)  (Mo.App.)  In  construing  contracts, 
regard  must  be  had  to  the  object  and  intention 
of  the  parties  as  expressed  in  and  not  incon- 
sistent with  their  terms.— Swartz  v.  Hller,  207 
S.  W.  258. 

4=3 1 47(3)  (Mo.App.)  A  contract  should  be  con- 
strued to  effectuate  tbe  intention  of  the  parties 
as  disclosed  by  the  whole  instrument. — Swartz 
V.  Hiler,  207  S.  W.  258.  . 
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4s»l74  (Tex.Civ.App.)  A  proTigo  or  exception 
incorporated  in  a  written  instrument  wfll  be 
construed  as  a  limitation  upon  the  laneuage 
which  precedes  it.— Frost  v.  Smith,  207  S.  W. 
392. 

«=>I76C10)  (Mo.App.)  In  replevin  for  imple- 
ments and  material,  defendant  having  contract- 
ed for  Uieir  delivery  to  plaintiff  if  defendant 
failed  to  manufacture  certain  articles  for  plain- 
tiff within  a  reasonable  time,  evidence  of  un- 
warrantable delays,  and  that  the  work  could 
have  been  reasonably  completed  in  a  shorter 
time,  made  the  question  of  reasonable  time  one 
for  the  jury.— Ideal  Reversible  Hinge  &,  Cabi- 
net Co.  V.  Metallic  Specialty  Mfg.  Co.,  207  S. 
W.  273. 

(O)   S«bleet-Ma«ter. 

^=>I98(2)  (Tex.Civ.App.)  Under  a  building  con- 
tract expressly  providing  that  tin  work  must  be 
properly  done  with  proper  fall,  the  duty  rested 
on  the  contractor  of  leveling  the  bnilding  if 
sncb  action  was  necessary  to  give  th«  guttering 
the  proper  fall.— Spinnei^Hay  Lumber  Co.  T. 
Applebaum,  207  S.  W.  624. 

m.  KODIFICATIOll  AHB  MEROEB. 

«=9238(2)  (Mo.App.)  Written  contract  for  the 
manufacture  of  metal  cabinets  by  defendant, 
with  materials  furnished,  including  hinges, 
could  subsequently  be  verbally  modified  to  pro- 
vide that  the  manufacturer  should  make  the 
hinges  also.— Ideal  Reversible  Hinge  &.  Cabinet 
Co.,  V.  MetalUc  Specialty  Mfg.  Co.,  207  S.  W. 
273. 

V.  PBBFORBCAHOE  OR  BREACH. 

9=3276  (Mo.)  The  place  of  performance  of  a 
contract  generally  governs  matters  connected 
therewith. — ^Liebing  v.  Mutual  Life  Ins.  Co.  of 
New  York,  207  S.  W.  230. 
«=>277(1)  (Tex.Civ.App.)  When  an  obligation 
arises  from  a  contract,  it  l>ecome8  the  leKal  duty 
of  the  obligor  to  perform;  and  if  he  fails  to  do 
so,  he  has  breached  his  obligation,  though  no 
demand  has  been  made  of  him. — ^Davis  v.  White, 
207  S.  W.  679. 

^=332 1  (1)  (Mo.  App.)  Where  manufacturer's 
contract  to  make  cabinets  provided  that,  if 
the  work  was  not  finished  in  a  reasonable  time, 
the  manufacturer  should  deliver  to  plaintiff 
"all  tools,  dies,  material  (finished  and  unfinish- 
ed) at  actual  cost  paid  by"  the  manufacturer, 
the  manofiictarer,  in  case  of  such  breach,  could 
not  charge  plaintiff  for  labor  and  material  go- 
ing into  the  making  of  parts,  which  because  of 
mistakes,  it  was  necessary  to  throw  away,  nor 
for  expense  items  not  going  to  the  production 
of  the  work  contracted  for.— Ideal  Reversible 
Hinge  &  Cabinet  Co.  v.  Metallic  Specialty  Mfg. 
Co.,  207  S.  W.  273. 

^s>322(l)  (Tex.CSv.App.)  Under  a  contract  to 
settle  a  controversy  under  a  building  construc- 
tion contract,  whereby  part  of  the  agreed_  price 
was  placed  in  escrow  subject  to  completion  of 
the  contract  by  plaintiff,  and  which  provided 
that  if  the  tin  work  was  not  done  the  owner 
might  complete  the  work  and  recover  for  it  as 
itemized  statements  from  competent  workmen 
showed  actual  cost,  the  burden  was  on  the  own- 
er to  show  the  cost  of  completing  the  tin  work 
in  order  to  recover  therefor. — Spinner-Hay  Lum- 
ber Co.  V.  Applebaum,  207  S.  W.  624. 

VI.  ACTIONS  FOB  BBEAOH. 

4=3325  (Ark.)  Where  a  suit  under  a  Missouri 
contract  relative  to  the  cultivation  of  lands  in 
this  state  lias  been  instituted  in  this  state,  the 
remedy  for  its  breach  will  be  governed  by  this 
forum.— Wilson  v.  Todhunter,  207  S.  W.  221. 
4=3325  (Mo.)  The  remedy  under  a  contract  de- 
pends upon  the  law  of  the  place  where  suit  is 
brought. — Liebing  v.  Mutual  Life  Ins.  Co.  of 
New  York,  207  S.  W.  230. 

CONVERSION. 

See  Trover  and  Conversion. 


CORPORATIONS. 

See  Abatement  and  Revival,  e=>39;  Acknowl- 
edgmedt,  4=»38;  Appeal  and  ETrror.  e=> 
1060;  Arson,  <8=3l8,  22;  Banks  and  Bank- 
ing ;  Carriers ;  Counties,  4=>1 ;  Kminent 
Domain,  4=3lO;  Evidence.  4=80;  Forftery, 
4=329;  Mortgages,  4=3l51;  Municipal  Cor- 
porations; Public  Service  Commissioos; 
Railroads;  Receivers,  4=3ll8,  119,  154;  Rf- 
ligious  Societies,  4=4;  Street  BaUrnaOs; 
Telegraphs  and  Telephones;  Trial,  4=3253, 
260;    Venue,    4=22;     Witnesses,    <^=>149. 

I.  nrOOBFORATIOK  AND    ORGAN- 
•  IZATION. 

4=33  (Tex.Civ.App.)  An  ice  company,  lackia; 
the  power  of  eminent  domain,  and  not  being 
subject  to  regulation  by  public,  is  a  private, 
and  not  a  quasi  public,  corporation. — Van  Val- 
kenburgh  v.  Ford,  207  S.  W.  405. 

ZV.   OAPZTAI.,    STOCK.    ANB   DIVI- 
DENDS. 
(D)  Tranafer  of  Share*. 

4=3 1 20  (Mo.App.)  Forbearance  to  sue  upoo 
and  cancellation  of  original  agreements  to  re- 
purchase shares  of  stvck  was  sufficient  to  sup- 
port new  agreements,  wherein  defendant  wis 
given  extension  of  time. — Grassmuck  v.  Ehrler, 
207  S.  W.  287. 

4=3 12 1(6)  (Mo.App.)  In  suit  by  administrator 
to  recover  for  breach  of  written  contract 
whereby  defendant  guaranteed  to  repurchase 
from  deceased  certain  stock,  whether  there 
was  a  demand  and  refusal  within  the  required 
time  held  a  jury  question. — Grassmuck  v.  Ehrl- 
er, 207  S.  W.  287. 

V.   MEMBERS   AND    STOCKHOUOERS. 

(D)  I.labiUtT'  for  Corporato  Debts  sb* 
Acta. 

4=3253  (Tex.Civ.App.)  In  a  suit  by  a  Judgment 
creditor  of  a  corporation  against  a  stockholder 
to  establish  liability  on  the  part  of  the  stock- 
holder, the  judgment  against  the  corporation  is 
not  only  evidence,  but,  in  the  absence  of  framl 
or  lack  of  jurisdiction,  conclusive  evidence,  of 
fact  that  the  corporation  was  indebted  to  the 
plaintiff.— Butcher  v.  J.  L  Case  Ilreshint; 
Macb.  Co.,  207  S.  W.  980. 

Vn.   OOBPOBATE  POWERS  AND 
TiTABTT.ITIES. 

(AJ  Bstoat  and  Kzeroiae  of  Povrora  la 
ReneraL 

^»374  (Tex.Civ.App.)  In  every  express  grant 
in  a  corporate  charter,  there  is  implied  a  pow- 
er to  do  what  is  necessary  or  reasonably  ap- 
propriate to  the  exercise  of  the  authority  rx- 
fressiy  granted. — ^HoUis  Cottoa  Oil.  light  k 
ee  Co.  V.  Marrs  &  Lake,  207  S.  W.  367. 
4=3382  (Tex.C9v.App.)  Vernon's  Sayles'  Ann. 
Civ.  St.  1914,  art.  1164,  as  amended  by  Acts 
35th  Leg.  c.  15  (Vernon's  Ann.  Civ.  St.  Supp. 
1918,  art  1164),  is  merely  declaratory  of  com- 
mon law,  by  which  corporations  are  strictly 
confined  in  tiieir  powers  to  the  limits  and  pur- 

Eoses   for   which  created.— Hollia   Cotton  Oil. 
ight  &  Ice  Co.  V.  Marrs  &  Lake,  207  S.  VT. 
367. 

4=3385  (Tex.Civ.App.)  Except  in  cases  where 
the  rights  of  the  public  are  involved,  the  plea 
of  ultra  vires,  whether  Interposed  for  or 
against  a  corporation,  will  not  be  allowed  !■> 
prevail  when  it  will  not  advance  justice,  hut 
will  accomplish  a  legal  wrong. — ^Hollis  Cottvn 
Oil,  Light  &  Ice  Co.  v.  Marrs  &  Lake,  207  S. 
W.  367. 

Mere  general  prohibitions  against  exceeding 
corporate  powers  do  not  make  such  acts  ille- 
gal as  well  as  ultra  vires. — Id. 
$=>388(1)  (Tex.Civ.App.)  Where  a  corpora- 
tion ordered  cattle,  and  the  cattle  were  actual- 
ly shipped,  corporation  was  estopped  to  set  u[ 
as  a  defense  that  it  had  no  power  to  purchase 
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attle,  in  aq  action  for  damages  and  coinmla- 
ions.  although  shipper  again  took  possession 
nd  found  another  purchaser  at  the  best  poasi- 
le  market  price.— Hollis  Cotton  Oil,  Light  & 
f  e  Co.  T.  Marrs  &  Lake,  207  S.  W.  367. 
:=394  (Tex.Civ.App.)  The  publte  has  no  reg- 
latory  interest  in  an  ice  company.— Van  Valk- 
nburgh  t.  Ford,  207  S.  W.  406. 

B)    RepreseBtatloa  of  Oorporatlon  by  Of- 
fleers  and  AKeata. 

E=>4I5  (MoJlpp.)  Authority  of  president  of 
orporation  to  execute  its  chattel  mortgage 
or  coal  received  by  it  held  inferable  from 
ia  ezerdse  of  full  control  and  management 
if  its  affairs,  and  his  execution  of  similar 
Qstrumenta  with  knowledge  of,  though  with- 
out express  authority  from,  board  of  dlrec- 
ors.— P.  R.  Sinclair  Coal  Co.  v.  Missouri-Hy- 
raulic  Mining  Co.,  207  S.  W.  266, 

(C)  Property   mnA  C«nT«T»eea. 

t=»434  (Tex.Civ.App.)  A  corporation,  granted 
lower  to  operate  and  maintain  cotton  seed  oil 
aills,  etc.,  and  to  sell  "cotton  seed  and  any  and 
11  products  and  by-prodocts,*'  had  the  power 
o  purchase  cattle  to  be  fed  on  bulls  at  a  time 
rhen  there  was  practically  no  market  for  the 
lulls.- Hollis  Cotton  C^  Light  &  Ice  Co.  t. 
riarrs  tc  Lake,  207  S.  W.  ^7. 

(D)  Oontraets  and  Iade1>ted>e«a. 

S=>477(4)  (Mo.App.)  Corporation's  diattel 
uortgage  is  not  mvalidated  by  absence  of  its 
:orporate  seal.— P.  R.  Sinclair  Coal  Co.  v. 
.liBBonri-Hydnralic  Mining  Co.,  207  8.  W.  200. 

(F)  Ctvfl  Aetlona. 

B=»503(2)  (Mo.AppO  By  express  provision  of 
Elev.  St.  1909,  {  1754,  a  corporation  may  be 
ined  in  the  county  where  the  cause  of  action 
iccrued.— Biffe  v.  Wabash  By.  C!o.,  207  S.  W. 

COSTS. 

iee  Exchange  of  Property,  4=s>7;  Mandamus, 
«=9l51:  Partitioa,  «s»114;  Beceivers,  4=» 
128:   Tender,  «s»i7. 

Vn.  ox  APPEAL  OR  ERBOB,  AND 

ON  NEW  TRIAL  OR  MOTION 

THEREFOR. 

^s>23l(3)  (Tez.CivApp.)  Where  plaintiff  re- 
K>vered  judgment  in  the  justice's  court,  and 
ipou  appeal  to  the  county  court  again  recover- 
;d  judgment,  but  for  a  lesser  sum,  the  costs  in 
:he  county  court  should  be  assessed  against  the 
;>laintiff.— St.  Louis,  B.  &  M.  By.  Oo.  t.  Suther- 
and,  207  S.  W.  982. 

COUNTIES. 

lee  Animals,  ^=»50;  Appeal  and  Brror,  «s> 
153;  Assignments,  ^s>85;  Boundaries,  €=> 
54;  District  and  Prosecuting  Attorneys,  «=» 
6;  £Mdence,  4s»10;  Elztortion,  9=»11;  Judg- 
iDcnt,  9s>56S;  Limitation  of  Actions,  €=> 
192;  Schools  and  School  Districts,  «s»20, 
39;   Turnpikes  and  Toll  Boads,  9=oSL 

:.    CREATION,    ALTERATION,    EXIST- 
ENCE, AND   POUTIOAL 
FUNCTIONS. 

i=>l  (Ky.)  A  county  is  only  a  quad  corpora- 
ion,  and  is  distinguishable,  so  far  aa  llabili- 
ies  are  concerned,  from  a  private  or  municipal 
orporation  as  a  city  or  town;  it  being  only 
.  political  subdivision  of  the  state. — Breathitt 
:!ounty  V.  Hagins,  207  S.  W.  713. 

n.   OOVERNIKENT   AND    OFFICERS. 

(D)  OIBeera  and  Aventa. 

^364  (Tex.CST.App.)  Bond  of  treasurer  of 
:ouTity,  in  which  the  words  substituted  for 
ivirds  of  the  statute  were  equivalent  thereto, 
keld  not  invalid  as  statutory  bond  on  ground 


that  it  was  not  conditioned  as  statute  required. 
—Morris  County  Nat.  Bank  v.  Parrish,  207  S. 
W.  939. 

Approval  by  commissioners'  court  of  bond  of 
county  treasurer,  if  necessary  to  its  validity, 
could  be  shown  otherwise  than  by  entry  on  min- 
utes of  court.— Id. 

m.  PROPERTT,  CONTRACTS,  AND   ° 
LIABILITIES. 

(B)  Contraeta. 

<=>I23  (Tex.Civ.App.)  A  scraper  and  paint 
brushes  rbmlahed  a  contractor  were-  tools,  and 
were  neither  labor  nor  material  used  in  the 
construction  of  a  bridge,  for  which  contractor's 
surety  would  be  liable.— Hess  &  Skinner  Bln- 
gineering  Co.  v.  Tumey,  207  S.  W.  171. 

Wood  furnished  as  fuel  for  an  engine  used  by 
a  bridge  contractor  in  koisting  steeL  and  for  re- 
pairs of  tools  and  hauling  material  from  rail- 
road to  river,  were  items  for  "material  used  and 
labor  performed"  in  the  prosecution  of  the 
work,  under  the  contract,  for  which  contractor's 
surety  would  be  liable.— Id. 

Where,  a  contractor,  in  constructing  a  bridge, 
in  order  to  facilitate  work,  bad  laborers  take 
their  meals  in  camp  instead  of  going  into  town 
for  them,  the  labor  In  cooking  such  meals  was 
labor  performed  in  the  prosecution  of  the  work, 
and  for  such  the  contractor's  surety  would  be 
liable.— Id. 

tV.  FISCAL    MANAOEBIENT.    PUBLIC 

DEBT,  SECURITIES,  AND 

TAXATION. 

4s>t84  (Ky.)  Bonds  issued  by  a  county,  pay- 
able at  a  re^lar  incorijorated  state  bank,  in 
accordance  with  the  requirements  of  law  at  that 
time,  held  "negotiable  instruments."— Citizens' 
State  Bank  of  Greenup  v.  Johnson  County, 
207  S.  W.  8. 

VX.  ACTIONS. 

^3»208  (Ky.)  Being  portion  of  state  for  gov- 
ernmental purposes,  county  cannot  be  sued, 
unless  statute  permits  it,  or  right  can  be  im- 
plied from  express  power  given,  or  suit  is  on 
contract  which  county  could  make. — ^Breathitt 
County  V.  Hagins,  207  S.  W.  713. 
4=9210  (Ky.)  Where  county  without  author- 
ity leased  to  individuals  right  to  collect  tolls 
from  users  of  bridge,  held,  that  one  using  the 
bridge  cannot  recover  from  the  county  th« 
amount  of  tolls  thus  wrong Ailly  exacted. — 
Breathitt  County  t.  Hagins,  207  S.  W,  713. 

COURTS. 

See  Appeal  and  Error,  «s>301,  359,  900,  1170; 
Bail,  «=»96;  Constitutional  Law,  «i»70; 
Criminal  Law,  «S31Q1,  252;  Dedication,  «=> 
16;  District  and  Prosecuting  AttMneys,  4e» 
7;  £>vidence,  Q=»41;  Guardian  and  Ward, 
«s»2,  182:  Highways,  «=>76,  W8;  Judg- 
ment, «s>298,  341,  485;  Justiees  of  the 
Peace;  Mandamus,  «s»9,  30;  Municipal  Cor- 
porations, «=»68,  667;  New  Trial,  «b9»16B; 
Pleading,  «ss»104:  Prohibition;  Quieting  Ti- 
tle, iS=»12;  Schools  and  School  Districts, 
<g=320,  89;  Stipulations,  «ss»14;  Time,  «3»8. 

I.  NATURE,  EXTENT,  AND  EXERODOIE 
OF  JURISDICTION  IN  OSNERAL. 

«s>l2(2)  (Tez.(Xv.App.)  The  comity  existing 
between  states  and  nations  sanctioned  the  rule 
that  an  inhabitant  of  another  state  or  another 
nation  has  free  access  to  courts  for  the  redress 
of  wrongs  or  the  prosecution  of  rights.— Coss  v. 
Coss,  2OT  S.  W.  127.  .    . 

4=s>l8  (Tex.Civ.App.)  The  courts  have  no  pow- 
er to  cancel  a  deed  for  land  in  another  state  or 
a  foreign  country.— Griner  t.  Trevino,  207  S. 
W.  947. 

Instrument  purporting  to  Mmvey  right  of  en- 
try upon  lands  in  Republic  of  Mexico  for  pur- 
pose of  severing  guayule  from  soil,  etc.,  pur- 
ported to  give  an  interest  in  land  in  Mexico, 
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and  courts  of  Texas  would  have  no  jurudiction 
to  decree  cancellation,  either  under  laws  of  Tex- 
as or  under  Statutes  of  the  State  of  Coabuila, 
Republic  of  Mexico,  arts.  6844,  1327  (book  3). 
—Id. 

4=>30  (Tex.)  Ordinarily,  court's  jurisdiction 
over  subject-matter  and  parties,  once  fully  at- 
-tacbed  in  a  cause,  continnes  until  all  issues 
both  of  fact  and  of  law  have  been  finally  deter- 
mined.—Gulf,  0.  &  S.  r.  Ry.  Co.  T.  Muse,  207 
S.  W.  897. 

n.  ESTABLISHMENT,    OBGANIZA. 

TION,  AHD  PBOCEDUBE  IN 

GENERAL. 

(B)  Terma,  Tseattona,  Plaee  and  Time  of 

Holdlnor  Conrtt  Conrthonaea,  and 

Aooommodatlana. 

«=»66(7)  (Tex.)  Rev.  St.  1911,  art.  1726,  au- 
thorizes, not  the  calling  of  a  new,  distinct  or  in- 
dependent term,  but  merely  the  continuance  of 
same  term,  so  that  during  period  of  extension 
court  necessarily  possesses  the  same  power  as 
during  original  term.— Gulf,  C.  &  S.  F.  By.  Co. 
T.  Muse,  207  S.  W.  897. 

Where  court  extended  term  under  Rev.  St. 
1911,  art.  1726.  "untU  the  conclusion  of  said 
pending  trial,"  an  order  made  before  entry  of 
final  judgment  vacating  order  granting  a  new 
trial  was  rendered  during  such  extended  term; 
the  granting  of  such  motion  before  entry  of 
final  judgment  being  part  of  the  trial.— Id, 

(D)      Rnlea     of     Decision,     Adjndlcntlona, 
Optnlona,  and  Reeorda. 

«s>93(2)  (Mo.)  Where  a  statute  relating  to 
claims  on  execution  had  been  upheld  for  over 
40  years,  so  as  to  become  practically  a  rule  of 
property,  it  should  not  be  held  unconstitutional, 
save  for  some  strong  and  compelling  reason. — 
Regan  v.  Dickmann,  207  S.  W.  792. 
«s>97(l)  (Mo.)  Although  dissented  to,  a  rul- 
ing of  the  Supreme  Court  of  the  United  States 
is  imperative  on  the  state  Supreme  Court  in 
similar  cases,  which  are  subject  to  review  by 
the  United  States  Supreme  Court.— Liebing  v. 
Mutual  Life  Ins.  Go.  of  New  York,  207  S.  W. 
230. 

«s»97(5)  (Ark.)  Construction  placed  by  the  Su- 
preme Court  of  the  United  States  upon  Inter- 
state Commerce  Ace  Feb.  4,  1887,  as  amended 
by  Act  March  2,  1889  (U.  S.  Comp.  St.  1916,  J 
8569),  is  binding  upon  the  state  courts. — St. 
l^uis,  I.  M.  &  S.  Ry.  Co.  v.  Wood.  207  S.  W. 
32. 

«=»97(5)  (Tex.)  Decision  of  United  SUtes  Su- 
preme Court  involving  application  and  construc- 
tion of  a  federal  statute  held  decisive,  in  suit 
in  state  court,  that  switching  between  stations 
is  as  much  a  part  of  interstate  transportation 
as  movement  across  state  line,  and-  that  right  of 
recovery,  if  any,  for  death  of  employ^,  killed 
while  switching,  is  in  bis  personal  representa- 
tive.—Pope  v.  Kansas  City,  M.  &  O.  Ry.  Go.  of 
Texas,  SffJ  S.  W.  514. 

•s»99(l)  (Ky.)  First  opinion  in  a  case,  though 
it  might  be  erroneous,  becomes  the  law  of  that 
case  in  all  subsequent  trials. — Anderson)  v. 
Daugberty,  207  S.  W.  474. 

m.  comtTS  OF  oenbral  orio- 

INAL  JURISDIOTION. 

(A)  Groanda  of  Jnrladletlon  In  General. 

«=»  121(1)  (Tex.(31v.App.)  Where  plaintiff  sure- 
ty had  lost  his  interest  in  note  sued  on  by  its 
payment,  and  amount  of  interest  alleged  to  huvc 
been  paid  by  him  to  secure  its  pxtension  was 
less  than  |600,  district  court  had  no  jurisdic- 
tion to  render  judgment  for  him. — Kynerd  v. 
Security  Nat.  Bank,  207  S.  W.  13.3. 

TV.   C01TRT8  OF  LIMITED  OR  IN- 
FERIOR JURISDICTION. 

4=3 1 63  ([Tex.Civ.App.)  The  county  court  lias  no 
jurisdiction  of  an  action  to  recover  or  partition 
real  property.— Miller  v.  Fenton,  207  S.  W.  031. 


VI.   COURTS  OF  APPELLATE   JURIS- 
DICTION. 

(A)  Grenada   of   Jnrladletlon    In   fieneral. 

«s>207(3)  (Tex.CIv.App.)  Since  Court  of  Ciril 
Appeals,  under  Vernon's  Sayles'  Ann.  Civ.  St. 
1914,  art.  3166,  has  no  appellate  jurisdiction  of 
election  contest  for  precinct  office,  snch  court 
has  no  power  to  issue  an  injunction  restraining 
officers  from  placing  respondent's  name  on  offi- 
cial ballot  in  a  primary  election  contest  pending 
in  district  court,  in  view  of  artide  1592.  per- 
mitting issuance  of  writs  only  in  aid  of  appel- 
late jurisdiction.— Pollard  v.  Speer,  207  S.  W. 
620. 

VUL   CONCURRENT  AND  OON7LICT< 

INO  JURISDICTION.  AND 

COMITT. 

(B)  State  Conrta  and  United  States  Conrta. 

€=3501  (Mo.App.)  Receivers  appointed  by  a 
federal  court  are  suable  in  a  state  court. — Biil« 
V.  Wabash  Ry.  Co.,  207  S.  W.  7& 

COVENANTS. 

See  Limitation  of  Actions,  ^=>47. 

n.  CONSTRUCTION  ANB  OPERATIOV. 

(D)   Covenants    Rnnalnir    wltk     tke     I^aaC 

4=>67  (Ark.)  Covenants  of  warranty  of  title 
mn  with  the  land. — Quinn  v.  Lee  Wtlaon  ft 
Co.,  207  S.  W.  211. 

m.  PBRFORMANOX  OR  BREACH. 

«=»I02(1)  (Ark.)  Covenants  of  warranty  of  ti- 
tle run  wiUi  the  land,  and  ordinarily  a  right 
of  action  does  not  arise  in  favor  of  the  granter 
or  subsequent  holder  of  the  title  until  there  his 
been  an  eviction  under  title  paramount. — QninQ 
V.  Lee  Wilson  &  Co.,  207  S.  W.  211.      . 

ZV.  ACTIONS  FOR  BREACH. 

«s>l32(2)  (Mo.  App.)  Plalntilfs  can  in  o<> 
event  recover  damages  for  reasonable  counsel 
fees  in  a  former  suit  beyond  the  amount  actual- 
ly paid  for  such  services,  or  which  they  are 
under  legal  obligation  to  pay.— ^irfinaoii  v. 
Crovrtey,  207  S.  W.  235, 

CRIMINAL  UW. 

See  Arson;  Assault  and  Battery,  9=>64-K.': 
Bail,  <S=>5^90;  Burglary;  Conatitationi. 
Law,  «=>83 ;  Disorderly  House :  District  aDo 
Prosecuting  Attorneys,  ^s>5,  iz  Kmbezxl«- 
ment;  Extortion;  Forgery;  Grand  Juir: 
Homicide;  Husband  and  Wife,  4=a302.  HIH. 
313;  Indictment  and  Information;  Intoxi- 
cating Liquors;  Jury,  4=>131;  Laiceo;: 
Mandamus,  ^=>161,  164;  Municipal  Corpon- 
tions,  «=3642;  Railroads,  «=325{> ;  Rape,  «=> 
19-57;  Seduction,  «=>46-54 ;  Statutes,  «= 
279;   Witnesses. 

IT.  JURISOXCTION. 

<8=3lOI(2)  (Tex.Cr.App.)  Where  a  proaecntio: 
for  a  misdemeanor  was  begun  by  an  in^-t- 
ment  returned  to  the  district  court,  which  dii 
not  have  jarladlction,  a  convictian  in  coasts 
court  cannot  be  ■ostaljied  where  the  record  di-< 
not  show  that  the  cause  was  transferred  to  tt- 
county  court  by  order  of  the  district  court  a- 
required  by  Vernon's  Ann.  Code  Cr.  Proc  191'' 
arts.  483,  486.— Harper  v.  State,  207  S.  W.  » 

V.  VENUE. 
(B)   Chansre  of  Venae. 

4=9 1 22  (Ky.)  Where  a  motion  for  duntgf 
venue  was  withdrawn  after  being  overruled,  t 
renewal  of  the  motion  should  have  been  trea^< 
us  a  new  application,  under  Ky.  St.  {  ll> 
providing  that  not  more  than  one  cbangr  ' 
venue  or  application  therefor  shall  be  allowi  •d.- 
l^razier  t.  Copimonwealth,  207  S.  W.  13. 
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«s>252(l)  (Tez.Oiv.App.)  Tbt  Jadee  of  a  mu- 
nicipal court  need  not  noti^  the  district  attor- 
ney of  the  filing  of  criminal  complaints  in  hia 
court.— Monk  ▼.  Orooker,  207  S.  W.  IM. 

X.  £VIDEXCE. 

(C)   other  OSensea,  -and  Cb«r««t«r  of  Ae» 
eaaeA. 

«=337l(l)  (Mo.)  If  the  character  of  a  crime  is 
such  aa  to  ahow  upon  its  face  the  intent  with 
which  it  is  done,  evidence  of  other  crimes  is  in- 
admissible to  show  intent.— State  r.  Bersch,  207 
S.  W.  800. 

€=s>37l(7)  (Mo.)  In  a  prosecution  for  arson, 
where  evidence  ia  entirely  circumstantial,  and 
the  fire  may  be  explainecl  as  accidental,  proof 
that  other  fires  were  caused  by  the  same  party 
is  competent,  as  showing  intent,  regardless  of 
whether  the  other  crimes  were  before  or  after 
the  one  charged.— State  v.  Bersch,  207  S.  W. 
809. 

In  a  prosecution  for  arson,  under  Rev.  St. 
1909,  {  4S11,  evidence  of  other  crimes  being  ad- 
missible to  show  intent,  specimens  of  gasoline 
and  explosives  taken  by  employes  of  one  of  de- 
fendants to  another  building,  where  arson  was 
also  attempted,  were  properly  admitted  in  evl- 
denop,  as  snowing  means  whereby  defendant  at- 
tempted to  set  such  other  fire. — Id. 
^=9374  (Ky.)  In  a  prosecution  for  burglary,  it 
was  not  error,  as  seeking  to  prove  other  offens- 
es, to  ask  a  witness  where  she  lived,  how  long 
she  had  lived  there,  and  if  her  father  lived  there, 
and  whether  she  had  seen  defendant  before,  in 
tlic  absence  of  any  showing  that  the  jury  knew 
the  intent  to  make  such  proof. — Crowe  v.  Oom- 
monwealth,  207  S.  W.  689. 
^=>374  (Mo.)  Evidence  of  other  ■  crimes  is  not 
admissible,  unless  defendant  is  shown  to  have 
some  connection  with  them.— State  v.  Bersch, 
207  S.  W.  809. 

<&=>379(1)  (Ark.)  Credibility  of  a  witness  may 
be  impeached  by  proof  on  croaa-examinatlon  of 
contradictory  statements. — Lockett  v.  State,  207 
S.   W.  65. 

(D)    MaterlalltT  and   Comyeteaer  <>   Ctea- 

«=»393(1)  (Mo.)  Defendant  could  not  be  com- 
pelled to  come  before  the  grand  jury  and  on 
oath  either  confess  his  guilt  or  commit  perjury, 
and  statements  made  by  him  under  such  cir- 
cumstances were  inadmissible  In  prosecution  for 
perjury  being  violative  of  his  constitutional 
right  not  to  be  compelled  to  testify  against  him- 
self.—State  V.  Capcrton,  207  S.  W.  795. 
<e=>396(2)  (Mo.)  Where  a  witness  for  the  state 
in  a  criminal  action  testifies  as  to  a  certain 
conversation  with  accused,  it  is  not  error  to 
exclude  evidence  of  the  accused  as  to  a  portion 
of  the  conversation  which  in  no  manner  explains 
or  modifies  the  portion  of  the  conversation  re- 
lated by  the  witness  for  the  state.- State  y. 
Sibley,  207  S.  W.  806. 

(E)    Beat  aad    Seeondarj'    and  Demoaatra- 
tlve  Bvldenoe. 

©=402(1)  (Mo.)  In  a  prosecution  for  embezzle- 
ment of  funds  received  as  guardian  under  an  in- 
surance policy,  admission  in  evidence  of  a  copy 
of  the  policy  was  erroneous,  where  there  was 
no  proof  that  the  original  was  lost  or  was  sent 
to  the  home  office  according  to  a  by-law  of  the 
lodge,  although  the  scribe  ol  the  local  lodge  tes- 
tified that  the  original  certificate  was  not  in  bis 
possession.- State  y.  Sibley,  207  S.  W.  806. 
^=s»404(4)  (Ky.)  In  a  homicide  case,  the  gar- 
ments of  deceased  were  admissible  to  show  the 
direction  in  which  the  bullet  ranged  as  material 
to  the  question  of  whether  deceased  was  ad- 
yancing  with  an  upraised  ax  or  was  stooping 
down  on  account  of  a  kick  administered  by  de- 


fendant.—Slone  y.  Commonwealth,  207  S.  W. 
464. 

<=>404(4)  (Mo.)  In  a  homicide  case,  the  cloth- 
ing of  the  deceased  is  admissible  within  the 
discretion  of  the  court,  if  it  tends  to  connect 
the  accused  with  the  crime,  or  to  prove  the 
identity  of  the  deceased  or  show  the  nature  of 
the  wound,  or  throw  any  relevant  light  upon  a 
material  matter  at  issue. — State  v.  Porter,  207 
S.  W.  774. 

In  a  homicide  case  wliere  the  corpus  delicti 
was  admitted  and  there  was  no  question  as  to 
identity  of  deceased  and  fatal  character  of 
wound,  it  waa  an  abuse  of  discretion  to  admit 
in  evidence  the  bloody  garments  .worn  by  deceas- 
ed when  kUled,  on  ground  that  they  tended  to 
show  nature  and  character  of  wound. — Id. 
<S=>404(4)  (Tex.Cr.App.)  In  a  murder  trial  it 
was  not  error  to  allow  the  introduction  of 
clothing,  worn  by  deceased  during  the  time  of 
the  homicide,  to  show  by  the  location  of  shot 
holes  the  position  of  deceased  at  the  time  he 
was  shot,  whether  facing  defendant  or  not,  aa 
bearing  on  the  questicHi  of  self-defenae.— Bryant 
V.  State,  207  S.  W.  930. 

(F)  Admlaaions,  DecIaratlOBa>  aad   Bear- 

■ay. 

«=9406(]3)  (Tex.  Cr.  App.)  Verbal  statements 
concerning  stolen  property,  made  to  arresting 
officer  by  defendant  while  he  understood  that  he 
was  under  arrest,  but  before  he  was  taken  to 
jail,  held  to  have  been  made  by  defendant  while 
"under  arrest,"  witUn  Code  Cr.  Proc.  1911,  art. 
810.— Clark  v.  State,  207  S.  W.  98. 
«=»409  (Ky.)  Offer  to  settle,  made  by  defend- 
ant lodging  house  keeper,  charged  with  lar- 
ceny, to  the  prosecuting  witness,  Jteld  insuffi> 
clent  evidence  to  sustain  conviction. — ^Williams 
v.  Commonwealth,  207  S.  W.  447. 
®»4I5(6)  (Ark.)  In  prosecution  for  assault 
vitb  intent  to  rape,  admission  of  prosecutrix 
concerning  her  immoral  conduct  on  the  occa- 
sion of  the  alleged  assault  was  competent  to  ex- 
plain the  relations  of  the  parties  at  the  time 
of  the  assault.— Ijocfcett  y.  Sute,  207  S.  W.  65. 

(G)  Aata  aad  Deelaratloaa  of  Coaaplratora 

aad  Codefendanta. 

0=9423(2)  (Mo.)  Anything  done  or  said  by  a 
co-consplrator  with  respect  to  the  purpose  of 
the  conspiracy  during  its  existence  is  admissible 
against  all  or  either  of  the  other  parties,  wheth- 
er said  in  the  presence  of  each  other  or  not. — 
State  y.  Bersch,  207  S.  W.  809. 
9=»423(9)  (Mo.)  A  conspiracy  to  commit  ar- 
son, in  order  to  collect  the  insurance  on  a 
building  bnmed,  is  not  ended  until  the  Insurance 
money  is  collected.— State  y.  Bersch,  207  S. 
W.  800. 

<ss»427(5)  (Mo.)  A  conspiracy  may  be  establiah- 
ed  by  circumstantial  evidence,  and  it  is  largely 
withm  the  discretion  of  the  trial  court  to  say 
when  it  is  sufficiently  established  to  permit  evi- 
dence of  statements  made  by  one  of  the  sJleged 
conspirators  as  against  the  others.— State  v. 
Bersch,  207  S.  W.  800. 

In  a  prosecution  for  arson  with  intent  to  de- 
fraud insurance  company,  evidence  held  suffi- 
cient to  sui^ort  a  finding  that  a  conspiracy  ex- 
isted.—Id. 

(H)  Docnmeatary  Bvldeace  and  Ehcolaalou 
of  Parol  Byldenee  Tberebr. 

®s3444  (Mo.)  It  was  error  to  admit  in  evidence 
in  a  criminal  case  a  copy  of  an  insurance  policy, 
where  it  did  not  appear  where  the  copy  came 
from  or  who  made  it,  or  that  any  one  compared 
it  with  the  original;  the  only  evidence  along 
that  line  regarding  the  original  being  that  "in 
a  general  way  it  looked  like  this  copy,"  and 
that  the  copy  was  the  "general  form"  in  use  at 
the  time  the  policy  was  usued.— State  y.  Sibley, 
207  S.  W.  806. 

(I)  Oplaloa  Bvldenee. 

®=3486  (Mo.)  Expert  witness  testifying  to  iden- 
tity of  handwriting  under  Rev.  St  1909,  |  6382, 
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may  state  facts  upon  which  his  opinion  is  based. 
—State  V.  Stegner,  20T  S.  W.  826. 
^=>49l(l)  (Mo.)  Expert  witness  testifylne  to 
identity  of  handwriting  under  ReT.  St  1900,  i 
6382,  may  testify  in  regard  to  difference  or  sim- 
ilarity of  letters  or  words  and  in  regard  to  any 
matter  appearing  on  the  face  of  the  writings. — 
State  T.  Stegner,  207  S.  W.  826. 

(J)  TeattmonT'   of  Aeeomplleea  aB4  Codc- 
feaunM. 

«=>5II(1)  (Tex.Cr.App.)  In  view  of  statute 
as  to  required  proof,  conviction  of  perjury  can- 
not be  sustained  upon  testimony  of  two  accom- 
plices, or  upon  'the  testimony  of  one  credible 
witness  and  one  accomplice.— Melton  t.  State, 
207  S.  W.  816. 

«=>5II(10)  (Tex.Or.App.)  In  view  of  statute 
as  to  required  proof,  conviction  of  perjury  can- 
not be  sustained  upon  testimony  of  two  ac- 
complices.—Melton  v.  State,  207  S.  W.  816. 

(K)  C*nf«saloaa. 

4:9519(1)  (Ark.)  A  '  confession  having  once 
been  voluntarily  made,  the  fact  that  appellant 
afterwards  repeated  the  confession  under  du- 
ress did  not  destroy  or  lessen  the  effect  of  the 
voluntary  confession.— Ijnd  v.  State,  207  S.  W. 
47. 

®=»5I9(3)  (Tex.Cr.App.)  Under  Code  Cr.  Proc. 
1911,  art.  810,  as  to  oral  confession  made  by 
accused  while  in  custody  of  an  officer  being  in- 
admissible, it  is  unnecessary  that  arrest  be 
made  in  formal  words  if  it  clearly  appears  from 
the  surrounding  facts. — Clark  v.  State,  207  S. 
W.  98. 

<S=>535(2)  (Ark.)  Although  under  Kirby's  Dig. 
§  2385,  one  coiild  not  be  convicted  of  seduc- 
tion upon  his  confession  alone,  ye^  when  com- 
bined with  testimony  of  i>rosecutnx  establish- 
ing the  corpus  delicti,  it  is  sufficient.— lind  ▼. 
State,  207  S.  W.  47. 

(M)  'WelKkt  and  SnlBelenoT. 

4=s552(3)  (Et.)  a  conviction  may  be  rested  on 
circumstantiu  evidence,  when  it  is  of  such  a 
nature  as  to  establish  with  reasonable  cer- 
tainty the  guilt  of  accused.— Taylor  v.  Com- 
monwealth, 207  S.  W.  456. 
^»553  (Tex.Cr.App.)  Where  the  examination 
of  a  prosecuting  wibiess  shows  that  her  tes- 
timony on  which  a  conviction  for  rape  is  based 
was  induced  by  threats  and  coercion,  her  tes- 
timony is  not  sufficiently  creditable  to  sustain 
a  conviction.— Venable  v.  State,  207  S.  W.  520. 

XX.  TIME  OF  TKIAL  AHD  CONTIinT- 
ANCE. 

4=3597(2)  (Ky.)  Where  witnesses  had  testified 
defendant  said  to  his  father,  "Pap,  by  Qod,  get 
out  of  the  way,"  refusal  to  pass  case  on  ground 
that  absent  witness  would  testify  that  witness- 
es testified  on  examining  trial  that  defend- 
ant had  said,  "Get  out  of  the  way.  Pap,  get 
out  of  the  way,  get  out  of  the  way, '  was  not 
.  error;  the  discrepancy  between  the  two  state- 
ments being  so  slight  as  not  to  amount  to  a 
material  contradiction.— Hurley  v.  Common- 
wealth, 207  S.  W.  451. 

Xn.  TBIAI.. 

<B)  Coarae  and  Condact  9t  Trial  la  Gea- 
eral. 

4=»64l(6)  (Mo.)  In  a  prosecution  for  arson, 
where,  after  one  of  the  jurors  had  said  that 
defendant's  brother-in-law  had  attempted  to 
bribe  him,  defendant's  counsel  withdrew  from 
the  case,  it  wss  not  an  abuse  of  discretion  for 
the  trial  court  to  permit  them  to  do  so. — State  v. 
Bersch,  207  S.  W.  809. 

<8=>655(1)  (Tex.Cr.App.)  Where  the  trial  judge 
mainly  in  the  absence  of  the  jury  reminded 
prosecutrix  in  a  rape  case,  a  girl  under  16 
years  of  age,  that  he  had  power  to  inflict  the 
death  penalty  and  had  just  sent  a  woman  to  the 
penitentiary,  and  committed  prosecutrix  to 
custody  overnight,  and  subsequently  threatened 


to  send  her  to  jail  unless  she  repeated  former 
testimony  which  she  said  was  false  and  in- 
duced by  coercion  and  which  she  finally  repeat- 
ed, judgment  of  conviction  must  be  reversed.— 
Venable  t.  State,  207  S.  W.  520. 

(O)  B«eeptlaB  of  Evldeaise. 

4:»673(4)  (Mo.)  If  evidence  is  admissible  as 
against  one  of  several  coconspirators,  it  will  not 
be  excluded  because  it  is  incompetent  as  against 
others ;  an  instruction  being  then  required  as  to 
the  proper  application,  purpose,  and  effect  of 
su<±  evidence.— State  v.  Bersch,  207  S.  W.  809. 

(B)    Araramenta   and    Condact    of    Coanael. 

«=»70«  (Tex.Cr.App.)  Where  the  district  at- 
torney and  ijrosecuting  officer  threatened  proe- 
ecutnx,  •  girl  under  15  years  of  age,  with  a 
prosecution  for  perjury  umess  she  repeated  her 
testimony  as  given  before  court  of  inquiry  and 
grand  jury  which  she  said  was  false  and  in- 
duced by  coercion,  and  she  was  thus  induced  to 
testify,  a  conviction  based  thereon  must  be  re- 
versed.—Venable  V.  State,  207  S.  W.  520. 
^=>7I4  (Mo.)  Prosecuting  attorney's  remarks 
as  to  former  c<mviction  of  defendant  were  im- 
proper under  Rev.  SL  1909,  {  5283.— SUte  t. 
Stegner,  207  S.  W.  826. 

4=720  (^  (Mo.)  In  prosecutor's  remark  to  jury 
that,  if  trial  judge  had  not  been  satisfied  that 
a  finding  of  guUt  was  authorized,  he  would 
have  "grabbed  the  prosecutor  and  the  prinripal 
witness  and  thrown  them  out  of  the  window." 
held  improper,  tending  to  make  jury  think  that 
court  thought  defendant  guilty  or  he  would  not 
have  permitted  prosecution. — State  v.  Stegner. 
207  S.  W.  828. 

4=>723{5)  (Tex.CrJlpp.)  That  the  county  at- 
torney m  a  larceny  case,  referring  to  defendant, 
said,  "He  is  no  account  trifling  negro,"  and 
asked  the  jury  if  they  would  like  to  credit  him 
with  $20  did  not  constitute  reversible  error.— 
Watkins  v.  State,  207  S.  W.  926. 

In  a  prosecution  of  a  negro  for  larceny  of 
cotton,  a  statement  by  the  county  attorney  to 
the  jury  that  th^  knew  "that  last  fall  cotton 
was  good,  and  any  negro  could  have  had  money 
sufficient  to  go  to  the  Dallas  fair,"  did  not  con- 
stitute reversible  error. — Id. 
4=»726  (Ky.)  That  in  a  homicide  case  the  pros- 
ecuting attorney,  after  defendant  had  objected 
to  exhibition  of  deceased's  garments,  made 
remarks  relative  to  deceased's  dying  groans, 
was  not  error,  when  introduced  as  repartee  to 
defendant's  unwarranted  objections.— Slone  v. 
(>>mmonwealth.  207  S.  W.  464. 
4=>730(9)  (Ky.)  In  a  burglary  prosecution,  a 
statement  by  the  prosecuting  attorney  that  "I 
believe  that  this  robbery  was  deliberately  plan- 
ned" by  defendants  was  not  reversible  error,  as 
expressing  the  prosecuting  attorney's  Individual 
opinion,  when  he  immediately  corrected  it  by 
saying  he  believed  such  facts  could  be  inferred 
from  the  testimony,  and  in  view  of  cautionary 
instructions.— Crowe  v.  Commonwealth,  207  S. 
W.  699. 

(F)  ProTtaee  of  Ooart  aad  Jarr   ta  G«b- 
«ral. 

18=3742(1)  (Tex.Cr.App.)  The  credibility  of  wit- 
nesses is  a  question  for  the  jury. — ^Martinez  v. 
State,  207  S.  W.  930. 

4=>752  (Mo.)  Where  defendant  demurs  to  evi- 
dence at  the  close  of  the  state's  testimony  and 
subsequently  offers  testimony  in  his  own  behalf 
after  the  demurrer  has  been  overruled,  the 
demurrer  will  be  deemed  waived ;  but,  where 
he  renews  demurrer  at  the  close  of  all  the  tes- 
timony and  preserves  error  in  motion  for  new 
trial,  he  may  have  a  review  of  the  entire  testi- 
mony.—State  V.  Starling,  207  S.  W.  767. 
4=3763,  764(3,4)  (Mo.)  Instruction  that  there 
is  no  evidence  showing  or  tending  to  show  that 
defendant  was  justified  in  killing  deceased  was 
error,  it  being  for  the  jury  to  find  as  one  of 
the  vital  issues  in  the  case  that  defendant  killed 
deceased.— State  v.  Fox,  207  S.  W.  77». 
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0=>763,  764(17)  (Mo.)  In  a  proaecution  for  ar- 
Bon,  an  instmcaon  restrictiiiK  the  effect  and  op- 
pration  of  certain  evidence  to  one  of  the  cocon- 
spirators was  not  tlierefore  bad  as  a  comment 
on  the  evidence.— State  v,  Bersch,  207  S.  W. 
800. 

(G)   Reeeaaity,  Retialaltea,  and  Snfllelemey 
of  laatrnatlona. 

©=>778(2)  (Mo.)  An  instruction  in  a  murder 
case  as  to  circamstantial  evidence  and  as  to 
what  was  essential  in  order  to  convict  held 
not  erroneous,  as  authorizing  inferences  (ound- 
ri  on  inferred  facts.— State  v.  Garrett,  207  S. 
W.  784. 

$=3779  (Ark.)  In  prosecotion  for  assault 
with  intent  to  rape,  instruction  that  defendant 
wonld  not  be  responsible  for  the  act  of  an- 
other, unless  there  ivas  some  agreement,  com- 
bination, or  conspiracy  between  him  and  such 
other,  etc.,  was  misleading  and  properly  re- 
fused.—I^ookett  V.  State.  207  S.  W.  55. 
$=>785(d)  (Mo.)  A  cautionary  instruction  in  a 
murder  trial  as  to  the  credibility  of  witnesses 
that  in  hearing'  their  testimony  the  jury  may 
take  into  consideration  bis  or  her  interest,  feel- 
ing for,  or  relation  to  defendant  was  not  errone- 
ous, as  not  including  state's  witnesses,  since  it 
wonld  embrace  antagonism  as  well  as  friend- 
ship.—State  T.  Garrett,  207  S.  W.  784. 
4=>800(^  (Mo.)  In  a  prosecution  for  arson, 
that  the  court  defined  the  word  "attempt"  by 
using  the  words  of  Bev.  St.  1900,  {  4884,  was 
not  prejudicial;  it  being  a  word  of  general 
significance  and  easily  understood.— State  r. 
Bersch.  207  S.  W.  800. 

«=»800(6)  (Mo.)  In  a  prosecution  for  mnrder  in 
the  first  degree,  it  was  reversible  error  to  fall  to 
define  the  word  "deliberately"  as  descriptive  of 
the  offensa- State  v.  Garrett,  207  S.  W.  784. 
4=>8I4(3)  (Ky.)  An  instruction  not  sustained 
by  the  evidence  should  not  have  been  given. — 
Hurley  v.  (Commonwealth,  207  &  W.  4^. 
$=>8I4(17)  (Mo.)  Where  there  was  direct  evi- 
dence or  defendant's  guilt,  an  instruction  on  the 
wpight  to  be  given  circumstantial  evidence  was 
not  required.— State  v.  Stegner,  207  S.  W.  826. 
«=>823(17)  (Mo.^  Failure  to  define  "heat  of 
passion"  was  without  prejudice  to  defendant, 
where  the  court  set  out  concretely  the  facts 
that  would  warrant  such  heat  of  passion,  as 
would  reduce  the  crime  from  murder  to  man- 
slaughter in  the  fourth  degree. — State  r.  Fox, 
LW  S.  W.  779. 

(H)  Re««eBta  for  laatmotloBB. 

^»829(1)  (Ark.)  There  was  no  error  in  omit- 
ting matter  ftrom  a  requested  instruction  where 
the  court  expressly  charged  as  to  such  omitted 
matter  in  another  instrnction.— Land  v.  State, 
207  S.  W.  47. 

@=>829(1)  (Mo.)  It  was  not  error  to  refuse  to 
itrant  instructions  fully  covered  by  Instructions 
given.— State  v.  Jones,  207  8.  W.  798. 


Dellberatloaa 


(J)   Ciiato<lT>    Ooadaet,    and 
of  Jury. 

«=»858(3)  (Ky.)  It  is  better  practice  not  to 
permit  former  verdicts  written  upon  an  in- 
dictment to  be  taken  to  the  jury  room,  and,  if 
the  attention  of  the  trial  court  should  be  call- 
ed to  the  fact,  it  wonld  be  his  duty  to  prevent 
it,  either  by  withholding  indictment  or  requir- 
ing obliteration  of  former  verdict.— Williams  v. 
Commonwealth,  207  S.  W.  447. 
€=>867  (Mo.)  In  a  prosecution  for  arson,  where 
defendant's  counsel  withdrew  upon  a  juror's 
announcement  that  defendant's  orother-in-law 
had  attempted  to  bribe  him,  it  was  not  an  abuse 
of  discretion  to  refuse  to  discharge  jury,  where 
they  on  their  oath  stated  the  incident  wonld 
have  no  influence  on  their  verdict. — State  v. 
Bersch,  207  S.  W.  809. 

(K)  Vcrdtet. 

^=»88l(4)  j;Mo.)  Where    defendant    is    charged 
in  the  indictment  with  two  or  more  different 


and  distinct  offenses,  a  general  verdict,  without 
designating  of  which  offense  he  is  found  guilty, 
cannot  stand— State  v.  McHenry,  207  S.  W. 
808 

Rev.  St  1909.  I  4628,  permitting  bnn^ary 
and  larceny  to  be  charged  in  the  same  count  and 
indictment,  constitutes  an  exception  to  the  gen- 
eral rule  that  a  person  cannot  on  the  same  trial 
be  convicted  of  two  different  and  distinct  felo- 
nies, but  does  not  operate  to  avoid  the  necessity 
of  a  finding  by  a  jury  of  what  particular  of- 
fense or  offenses  deienoant  has  been  guilty. — Id. 
«s>884  (Mo.)  In  a  trial  for  burglary  and  lar- 
ceny changed  in  the  same  count  as  permitted  by 
Rev.  St.  1909,  |  4528,  the  verdict,  if  finding  de- 
fendant guiltv  of  both  offenses,  should  ex  a 
separate  penalty  for  each  offense. — State  v.  Mc- 
Henry, 207  e.  W.  808. 


xm. 


MOTIONS   FOR  NEW 

AND  IN  ARREST. 


TRIAL 


«=»925"/2(8)  (Tex.Cr.App.)  That  the  jury,  in 
their  defiberations,  referred  to  the  fact  that 
defendant  during  the  trial  dozed  off  to  sleep 
and  nodded  several  times,  does  not  require  a 
new  trial,  since  the  jury  was  not  inhibited  from 
talking  of  his  manner  and  conduct  in  passing 
upon  the  weight  of  his  testimony.— Wright  t. 
State,  207  8.  W.  90. 

4s>939(l)  (Ark.)  A  party  asking  for  a  new 
trial  in  a  criminal  case  for  newly  discovered 
evidence  should  show  facto  from  which  it  will 
appear  that  he  could  not  have  ascertained  or 
obtained  the  evidence  by  reasonable  diligence. 
— Lind  V.  State,  207  S.  W.  47. 

xiv.«  judoment,  sentence,  and 

I'INAZ.  OOlOflTMENT. 

®=9984  (Mo.)  In  a  prosecution  for  burglary  in 
the  second  degree  and  for  grand  larceny  under 
one  count,  a  verdict  in  separate  paragraphs, 
each  designating  the  offense  of  which  defendant 
was  found  guilty  and  prescribing  the  punish- 
ment within  the  limlta  of  the  statute,  imposes 
cumulative  sentences.— State  v.  Starling,  207 
S.  W.  767.  ' 


XV. 


APPEAL  AND  ERROR,  AND 
OEBTIORARL 


(B) 


Fresentatton  and  Reservation  la  liorr- 
er   Conrt    of  Oronnds   of   Review. 


«=»I035(3)  (Mo.)  Act  of  wife  of  deceased  at  the 
trial  of  a  homicide  case  in  drawing  a  pistol 
and  wounding  defendant  wag  "conduct  of  spec- 
tators," and  cannot  be  reviewed,  where  no  ef- 
fort was  made  to  preserve  and  present  the  mat- 
ter for  review  by  bill  of  exceptions,  nor  until 
it  was  set  up  in  motion  for  new  trial. — State 
V.  Jones,  207  S.  W.  793. 

i8=3l036(l)  (Mo.)  Where  testimony  in  a  prose- 
tion  for  arson  ts  not  objected  to,  it  will  not  be 
considered  on  appeal.— State  v.  Bersch,  207  S. 
W.  809. 

^=3 1 036(4)  (Ky.)  In  a  homicide  case  where  de- 
cedent's shirt  was  allowed  to  be  introduced  in 
evidence  without  objection,  it  was  not  reversible 
error  to  allow  the  admission  of  both  the  vest 
and  shirt  without  showing  that  they  were  in 
the  same  condition  as  at  the  time  of  the  diffi- 
culty, where  no  objection  i^as  made  thereto, 
because  without  objection  the  evidence  will 
not  be  presumed  to  be  incompetent. — Slone  v. 
Commonwealth,  207  S.  W.  464. 
«=>  1038(1)  (Ark.)  If  language  of  instruction 
was  thougnt  to  be  ambiruoua,  specific  objection 
ought  to  have  been  made  at  the  time. — Lockett 
V.  State,  207  S.  W.  56. 

®=3l039  (Ky.)  It  was  not  reversible  error  for 
jury  to  take  to  ita  room  indictment  for  larceny 
on  wliich  was  written  former  verdict  acquitting 
defendant's  codefendant:  defendant's  attorney 
not  having  objected,  and  not  havmg  known  of 
indorsement  on  indictment,  discoverable  by  in- 
spection.—WilliaiBs  V.  Commonwealth,  2ffl  S. 
W.  447. 

«=>  1043(1)  (Mo.)  Where  defendant  demurs  to 
evidence  at  the  close  of  the  state's  testimony 
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and  cub«equentl7  offers  teBtimony  In  his  own 
behalf  after  the  demurrer  has  been  overruled, 
the  demurrer  will  be  deemed  waived ;  but,  where 
he  renews  demurrer  at  the  close  of  all  the  tes- 
timony and  preserves  error  in  motion  for  new 
trial,  he  may  have  a  review  of  the  entire  testi- 
mony.—State  V.  Starling,  207  8.  W.  787. 
®=3l043(2)  (Ky.)  Erroneous  action  of  trial 
court  in  prosecutioB  for  larceny  in  declining 
to  permit  witness  to  answer  material  Question 
cannot  be  considered  by  Court  of  Appeals, 
where  there  was  no  avowal  made  of  what  the 
witness  #0Qld  say  if  permitted  to  answer.— 
Williams  v.  Commonwealth,  207  S.  W.  447. 
®;=>I044  (Mo.)  Where  name  of  one  of  state's 
witnesses  was  not  indorsed  on  indictment,  to 
be  available  on  appeal  the  error  should  have 
been  called  to  court's  attention  by  a  motion  to 
quash  information.— State  ▼.  Stegner,  207  S.  W. 

4=>I048  (Mo.)  An  averment  of  prejudice  be- 
cause of  the  separation  of  the  iury  in  a  criminal 
case  will  not  be  considered  wnen  unsupported ; 
allegations  in  motions  for  a  new  trial  not  being 
the  nature  of  exceptions,  but  simply  preserving 
for  consideration  on  appeal  those  wnich  have 
been  properly  made.— State  v.  Starling,  207  S. 
W.  767. 

•=>I056(1)  (Mo.)  Although  there  was  abundant 
evidence  that  defendanrs  general  reputation 
was  good  upon  tiie  specified  phase  of  character 
involved,  where  no  exception  was  saved,  the  act 
of  trial  court  in  failing  to  instruct  on  the  sub- 
ject of  good  character,''  as  provided  by  Rev.  St. 
1909,  i  5231,  cannot  be  reviewed.— State  t. 
Cook,  207  S.  W.  831. 

^=>  1 064(7)  (Mo.)  An  assignment  of  error,  in 
the  motion  for  a  new  trial  in  a  criminal  case,' 
that  "the  court  erred  in  instructions  to  the  jury, 
duly  excepted  to,"  preserves  nothing  in  view  of 
Bev.  St.  1909,  |  5286.— State  v.  Starling,  207 
S.  W.  767. 

®=>I064(7)  (Mo.)  Where  the  motion  for  a  new 
trial  in  a  criminal  case  only  referred  to  the 
instructions  complained  of  in  a  general  way, 
the  action  of  the  trial  court  in  regard  to  the 
same  is  not  subject  to  review. — State  v.  Dinkel- 
kamp.  207  S.  W.  770. 

4=31064(7)  (Mo.)  The  court  on  appeal  will  not 
refuse  to  consider  the  action  of  the  trial  court 
in  giving  objectionable  instruction,  although  as- 
signment in  motion  for  new  trial  sets  oat  the 
wrong  number  of  the  instruction ;  the  assign- 
ment being  verbaUy  sufiBcient,  and  the  mistake  a 
mere  clerical  error.— State  v.  Fox,  207  S.  W. 
779. 

(U)  Record   and    Proeeedlnv  Not   ia   Reo- 
ord. 

4=>I090(1)  (Mo.)  Wb^e  the  transcript  docs 
not  contain  a  bill  of  exceptions,  review  will  be 
confined  to  the  record  proper.— State  v.  Lundy, 
207  S.  W.  770. 

9=»I090(8)  (Ark.)  Assignments  of  error  chal- 
lenging the  sufficiency  of  the  evidence  to  sus- 
tain conviction  can  only  be  brought  into  the 
record  by  bill  of  exceptions.— Brooks  v.  State, 
207  S.  W.  209. 

<e=»l 090(13)  (Mo.>  Where  no  remarks  of  the 
prosecuting  attorney  complained  of  in  a  motion 
for  a  new  trial  in  a  criminal  case  are  set  forth 
in  the  bill  of  exceptions  or  otherwise  preserved 
for  review,  such  assignment  will  not  l>ie  consid- 
ered.—State  V.  Starling,  207  S.  W.  767. 
«s»l090(14)  (Ark.)  Assignments  of  error, 
challenging  the  sufficiency  of  the  evidence  to 
sustain  conviction^  and  court's  refusal  to  give 
requested  instructions,  can  be  brought  into  the 
record  by  bill  of  exceptions  only. — Brooks  v. 
State,  207  S.  W.  209. 

<8=»I090(16)  (Tex.Cr.App.)  Where  the  only 
(luestion  suggested  in  the  motion  for  a  new  trial 
is  that  the  judgment  is  contrary  to  the  law  and 
the  evidence,  tne  same  cannot  bo  considered  in 
the  absence  of  a  statement  of  facts ;  there  be- 
ing no  bill  of  exceptions.— Martinez  v.  State, 
207  S.  W.  930. 


^3>llli(5)  (Ark.)  Entries  In  Jadgment  rec- 
ord prevail  over  statements  contained  in  bill  of 
exceptions,  where  inconsistent  therewith.— 
Broods  v.  State,  207  S.  W.  209. 

Where  appellant  was  allowed  only  30  days 
in  which  to  file  bill  of  exceptions  by  judgment 
record,  a  purported  bill,  filed  after  such  3u 
days,  but  within  60  days,  will  not  be  consider- 
ed part  of  the  record,  although  purported  bUl 
stated  that  appellant  was  allowed  60  days  in 
which  to  file  bill;  entry  in  record  prevailing 
over  inconsistent  statement  in  bilL— Id. 
^»III7  (Ky.)  Denial  of  motion  for  change  of 
venue  on  account  of  derogatory  statements 
concerning  accused,  made  in  the  presence  of 
persons  summoned  from  another  county  for 
jury  service,  cannot  be  held  prejudicial,  where 
the  record  of  the  trial  does  not  show  that  aoj 
one  serving  on  the  jiury  heard  them. — Frazier 
T.  Commonwealth,  207  8.  W.  13. 

(B)  AaalKBinent  of  Brrsm  and  Briefs. 

«s»ll30(3)  (Mo.App.)  An  appeal  brief,  which 
fails  to  set  forth  any  "points  and  autfaoriti<s." 
as  required  by  Rev.  St.  1909.  f  3941,  is  ioguffi- 
cient.— Kansas  City  v.  I>roudfit.  207  S.  W.  845. 

(O)  Review. 

«s»ll34(4)  (Ky.)  Since  the  amendment  of  1910 
to  Code  Cr.  Prac.  |  281,  Conrt  of  Appeals  may 
consider  error  of  trial  court  in  its  rulings  on 
motions  for  new  trial,  and  revarae  a  convic- 
tion, where  the  verdict  is  against  the  evidence. 
—Williams  v.  Commonwealth,  207  S.  W.  447. 
<8=>l  144(18)  (Tex.Cr.App.)  Where  the  order 
overruling  motion  for  new  trial  shows  that  the 
court  heaj-d  evidence  and  thereon  determined 
the  motion  should  be  overruled,  the  presump- 
tion in  favor  of  the  correctness  of  the  coart's 
ruling  which  is  indulged  on  appeal  implies  that 
the  evidence  was  sufficient  to  authorize  the 
judgment  rendered.— Wright  v.  State,  307  S. 
W.  99. 

«=>  1 144(19)  (Tex.Cr.App.)  Where  a  quaUfica- 
tion  by  the -trial  judge  of  a  bill  of  exceptions  is 
criticized  by  appellant,  but  without  taking  an 
exception  thereto,  it  will  be  presumed  on  reviev 
that  the  explanation  was  attadied  with  appel- 
lant's approval;  the  law  not  requiring  liim  to 
accept  a  qualified  bill.— Bryant  v.  State,  207  S. 

W.  feo. 

9=>  1 1 50  (Ky.)  Whether  change  of  venue  should 
be  granted  in  a  criminal  case  is  a  matter  with- 
in the  sound  discretion  of  the  trial  court,  and 
its  decision  thereon  will  not  be  reversed,  un- 
less it  appears  that  it  abused  its  diacretion.— 
Frazier  v.  Commonwealth,  207  S.  W.  13. 
^=>  1 153(4)  (Mo.)  Court  on  appeal  will  not  in- 
terfere with  trial  court's  discretion  in  excluding 
testimony  oflEered  on  cross-examination  of  state's 
witness,  where  there  was  nothing  tending  to 
■how  bias  or  i>rejudice,  and  where  cross-examina- 
tion was  limited  as  to  nature  of  inquiry  and 
tended  to  throw  light  upon  witness'  attitude  ap- 
on  the  subject  under  investigation. — State  v. 
Stegner,  207  S.  W.  826. 

9=>  ( 1 59(2)  (Mo.)  Weight  of  the  evidence  in  a 
criminal  case  is  for  the  jury. — State  v.  Dinkel- 
kamp,  207  S.  W.  770. 

4=9 1 159(2)  (Mo.)  It  is  only  when  there  is  a 
total  failure  of  substantial  evidence  of  the  ele- 
ments or  some  one  element  of  an  offense  that 
the  court  on  appeal  is  permitted  to  interfere 
with  the  verdict  on  the  ground  that  Uie  evidenw 
is  insufficient  to  sustain  it. — State  v.  Cook,  207 
S.  W.  831. 

4=3 1 1 66(1)  (Mo.)  Refusal  to  exclude  testimon.v 
on  ground  that  witness'  name  was  not  indorsed 
on  indictment  was  not  error,  where  there  was  no 
showing  that  defendant  had  been  prejudiced  br 
such  omission.— State  v.  Stegner,  2m  S.  W.  KSJ. 
4=9 1 170(1)  (Tex.Cr.App.)  In  a  prosecution  of 
a  town  marshal  for  a{;gravated  assault  while 
making  an  arrest  for  violation  of  a  traffic  ordi- 
nance, there  was  no  reversible  error  ta  reject- 
ing evidence  that  the  injured  party  had  violat- 
ed a  traffic  ordinance  on  a  previous  occasion. 
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issne  being  whether  a  forcible  resigtance-  wai 
being  made.— Harper  v.  State,  207  S.  W.  96. 
<g=>  1 1 70(2)  (Mo.)  Where  defendant  waa  permit- 
ted, on  cross-examining  mother  of  prooecutrix 
in  a  prosecution  for  manslangbter  in  producing 
an  abortion  resulting  in  the  death  of  a  quick 
child,  to  inquire  fnlly  as  to  time  when  she  ac- 
quired knowledge  of  her  daughter's  condition, 
exclusion  of  evidence  of  another  witness  on 
crofls-ezamination  as  to  conversation  with  the 
mother  to  diow  her  prior  knowledge  was  harm- 
less ;  purpose  being  only  to  discredit  the  tes- 
timony of  the  prosecutrix  to  the' fact  that  her 
mother  was  aware  of  her  condition  prior  to  the 
alleged  abortion.— State  ▼.  Dinkelkamp,  207  S. 
W.  770. 

®=>II70</{C1)  (Ark.)  In  prosecution  for  as- 
sault with  intent  to  rape,  permitting  state  to 
introduce  testimony  tending  to  establish  pros- 
ecutrix's general  reputation  for  truth  and 
morality,  contrary  to  Kirby's  Dig.  {  3140,  pro- 
viding that  evidence  of  good  character  is  in- 
admissible until  general  reputation  has  been 
impeached,  was  reversible  error. — Lockett  t. 
State,  207  S.  W.  65. 

(H)     Determtaatlon     anA    Dtapoaltloa     of 
Cauc. 

«=»II84  (Tex.Cr.App.)  Where  the  trial  eoart 
on  convection  for  murder  failed  to  apply  the 
Indeterminate  Sentence  Law,  Vernon's  Ann. 
Code  Cr.  Proc.  1916,  art.  8d6a,  the  judgment 
entering  the  sentence  will  be  reformed  so  that 
it  will  provide  for  confinement  in  the  state 
penitentiary  within  the  period  fixed  by  law  as 
the  minimum  and  maximum  penalty  for  the 
oflfensc.— Wririit  v.  State,  207  S.  W.  99. 
«=>II86(4)  OUo.)  While  the  Supreme  Court  is 
required  to  render  judgment  on  Hie  record  in 
criminal  cases,  under  Rev.  St.  1009,  f  S312, 
there  is  no  more  authority  for  the  reversal  of  a 
criminal  than  a  civil  case,  where  it  Is  diacloeed 
that  the  error  complained  of  does  not  affect  the 
merits  of  the  action,  under  section  2082. — State 
V.  Porter,  207  S.  W.  774. 
• 

CROPS. 

See  Appeal  and  Error,  «=r»1048;  Chattel  Mort- 
gages, <S=>117;  Evidence,  «=»108,  114 ;  Hus- 
band and  Wife,  «=s>248%  ;  Insurance,  «=»103 ; 
Sales.  «=>181;  Trial,  «=»240;  Witnesses,  «=> 
255,  275,  308. 

CURTESY. 

9=>8  (Ky.)  A  husband  has  no  rights  in  land 
which  the  wife  before  marriage  sold  by  exec- 
ntoiT  contract,  although  she  did  not  convey  the 
legal  title  until  after  marriage.— Lockart  v. 
Kentland  Coal  &  Coke  Co.,  207  S.  W.  18. 

CUSTOMS  AND  USAGES. 

See  Evidence,  «=»457;  Master  and  Servant,  *=» 
270,  289;  Railroads,  <8=>278;   Sales,  «=23. 

CUSTOMS  DUTIES. 

See  Carriers,  ®=>123. 

DAMAGES. 

See  Appeal  and  Error,  «=9l048»  1066,  1068, 

1151,   1170,    1171;    Carriers,    <8=>22r,   229; 

Commerce,     *=»28;       Covenants,      ®=>132; 

Death,  «=)85,  99;   Eminent  Domain,  «=>107; 

Evidence,  «=>113,  568,  571;    Fraud,  «=»59; 

Husband  and  Wife,  ®=>235;   Injunction,  <S=» 
'    280;  Insnrance,  <&=668;   Judgment,  <S=»252; 

Jury,  «=928;    Landlord  and  Tenant,  <8=»200; 

Libel  and  Slander,  <S=»119:    New  Trial,  «=» 

75;   Telegraphs  and  Telephones,  «=368,  71; 

Trespass,  <Sg>58;   Trial,  «=s»252;    Work  and 

Labor,  «b»29. 


m.   GROTTimS  AXS  SVBJEOTS  OF 
OOMFElfSATOBT  DAMAGES. 

(A)     Direct    or     Reatote,     Oontlnseat,     or 
ProapeetlTC,  Oonaeqnenoes  or  Loases. 

«=332  (Mo.App.)  "Suffering  In  the  future" 
from  injury  is  distinguished  from  "permanent 
injury,"  in  that  the  former  will  persist  after 
the  trial,  but  may  cease,  while  the  latter  will 
last  throughout  life.— Colby  v.  Thompson,  207 
S.  W.  73. 

€=40(1)  (Tex.CiT.App.)  In  action  for  slander 
and  for  wrongful  interference  in  contractual 
relations,  resulting  in  tie-up  of  plaintiff's  ship- 
ment of  cotton,  damages  cannot  be  recovered 
for  loss  of  prcffits  plaintiff  might  have  made 
by  engaging  in  other  business  during  period  of 
tie-up,  instead  of  devoting  his  time  to  effort  to 
settle  shipment  controversy;  such  damages  be- 
ing too  remote  and  speculative.— Providence- 
Waahington  Ins.  Co.  t.  Owens,  207  S.  W.  666. 
4:955  (Ky.)  In  an  action  for  damages  for  In- 
juries to  sheep,  crops,  and  loes  of  time  for  tres- 
pass committed  by  defendant's  dogs,  damages  for 
the  mental  distress  of  plaintiff  are  not  recov- 
erable.—Stephens  V.  Schadler,  207  S.  W.  704. 

VX.  MEAVOBE  OF  DAMAGES. 

(B)  Injvrlea  to  Property. 

^3112  (Tex.Com.App.)  In  action  for  the  negli- 
gent burning  of  grass  in  a  pasture,  a  charge, 
permitting  recovery  for  the  cost  of  feed  and  ex- 
penses of  caring  for  cattle,  does  not  furnish  a 
certain  rule  of  damages,  but  the  correct  rule  is 
to  permit  recovery  for  the  value  of  the  grass  at 
the  dat^  of  its  destruction.— Chicago,  R.  I.  Ic 
G.  Ry.  Co.  V.  Word,  207  S.  W.  902. 

The  market  value  of  grass  for  the  purpose  for 
which  it  was  used  is  the  measure  of  damagps 
for  its  negligent  burning,  but  if  there  was  no 
market  value,  then  recovery  should  be  for  the 
reasonable  value  of  the  grass  for  tie  purpose  for 
which  it  was  being  used  or  for  which  intended. 
—Id, 

VH.   XHADEQUATE    AHD    EXCESSIVE 
DAMAGES. 

.  s»l32(6)  (Ky.)  Where  the  bones  in  plain- 
tiff's ankle  were  broken  when  forced  to  jump 
from  a  runaway  railroad  car,  causing  painful 
and  permanent  injuries,  a  verdict  for  $600  was 
not  excessive. — Cumberland  R,  Co.  v.  Gibson, 
207  S.  W.  301. 

«=>  132(6)  (Mo.App.)  A  verdict  for  $1  was  so 
grossly  inadequate  as  to  indicate  prejudicial 
passion  or  bias,  where  an  eight  year  old  boy 
struck  by  a  falling  gate  sustained  an  oblique 
fracture  of  the  upper  thigh  bone,  the  lower  pel- 
vic bone;  the  thigh  joint  and  the  hip  bone  re- 
quirin|;  the  wiring  of  the  bones,  causing  great 
suffenng  and  necessitating  confinement  to  the 
hospital  for  eight  weeks,  leaving  plaintiff  with 
a  shortened  leg.— Bock  v.  Rinderknecht,  207  8. 
W.  246. 

<S=»I32(7)  (Tex.Civ.App.)  Although  plainUtt, 
when  he  received  permanent  injuries  to  his 
foot  and  other  injuries,  was  60  years  old,  where 
he  was  able  to  and  did  superintend  a  large 
business  and  injuries  had  largely  impaired  his 
ability  to  do  so,  besides  causing  him  suffering 
and  expense,  a  verdict  for  $10,()00  will  not  be 
held  excessive.— Burnett  v.  Anderson,  207  S. 
W.  640. 

Vm.  PZiEADtirG,  EVIDEITCE,  AKD 
ASSESSMENT. 

(A)  Fleadlaa;. 

4=3l57(4)  (Mo.App.)  In  an  action  against  a 
carrier  to  recover  for  goods  destroyed  by  fire, 
plaintiff  cannot  recover  for  interest  on  the 
amount  of  loss,  where  its  complaint  or  state- 
ment asks  no  Interest.— Central  Nat.  Bank  v. 
Pryor,  207  S.  W.  298. 
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(B)  Bvldciice. 

«=>I73(1)  (Ky.)  In  aerrtiBt'g  actioii  fox  injn- 
rlea,  trial  court  property  refused  to  permit  em- 
ployer to  prove  that  two  or  three  days  before 
glalntiff  quit  work  and  filed  action,  he  was  told 
e  could  stay  and  do  what  he  could,  and  would 
be  paid  full  wages;  evidence  not  being  compe- 
tent to  rebut  servant's  evidence  that  power 
to  earn  had  been  reduced. — Lexington  Keller 
Mills  C5o.  V.  Fields,  207  S.  W.  477. 
«=»I82  (Mo.App.)  The  fact  that  defendant  in 
a  personal  injury  suit  has  paid  plaintiff's  hos- 
pitial  and  doctor  bills  -cannot  be  considered  by 
the  jury  In  determining  compensation  for  in- 

J'uries  sustained  by  defendant's  nejdigence.— 
iock  ▼.  Rinderknecht.  207  S.  .W.  245. 

DEATH. 

See  Abatement  and  Revival,  «=>48;  Appeal 
and  Error,  «s»lO0O;  Commerce,  ®=>8;  Ev- 
idence, $=»471,  539;  lomitation  of  Actions, 
«=»127;  Master  and  Servant.  «=»107,  1»», 
264,  274,  281.  286,  289;  Negligence,  «=97, 
111,  134,  135;  Trial,  «=>S51;  Witnesses, 
<S=154. 

X.  EVXDEnOEOF  DEArTH  AMD  OF 
8UBV1VOBSHIP. 

^=>2(1)  (Tez.Com.App.)  Where  thei  evidence 
shows  that  a  man  was  unmarried  and  had  re- 
moved from  the  state  many  years  ago  and  has 
not  been  beard  from  for  15  years,  such  facts 
are  insufficient  to  raise  presumption  of  death 
under  Rev.  St.  1911,  art.  5707.— Stiles  t.  Hawk- 
ins, 207  S.  W.  89. 

II.  A0TIOM8   FOB   OAlraiNO   DEATH. 
(A)  Rivbt  of  Action  and  Defenaes. 

^=3 1 4(1)  rrez.Civ.App.)  In  actions  to  recover 
damages  for  injuries  to  or  the  death  of  chU- 
drw,  as  in  cases  to  recover  damages  for  the 
death  or  injuries  to  adults,  suit  cannot  be  main- 
tained unless  defendant  has  been  guilty  of  a 
breach  of  duty.— Flippen-Prather  Realty  Co. 
V.  Mather,  207  S.  W.  121. 

(B)  Jnrladletlon,  Tenne,  and  Mmltntlons, 

^»39  (Tex.)  Under  federal  Employers'  liabili- 
ty Act  (U.  8.  Comp.  St.  1916,  f|  8667-8865), 
cause  of  action  in  case  of  death  does  not  ac- 
crue until  appointment  of  a  personal  represent- 
ative of  deceased,  and,  where  deceased's  wife 
filed  petition  witliin  two  years  after  she  was 
appointed  administratrix,  action  was  not  barred. 
—Bird  V.  Ft.  Worth  &  R.  G.  Ry.  Co.,  207  S.  W. 
618. 

(B)  DnntnaccS)  Forfeiture,  or  Fine. 
4=»85  (Tex.Civ.App.l  Surviving  wife,  in  action 
for  death  of  husband,  is  entitled  to  recover  for 
the  pecuniary  loss,  if  any,  suffered  by  her  in 
huBMtnd's  death. — San  Antonio  Portland  Ce- 
ment Co.  V.  Gschwender,  207  S.  W.  967. 
«s>86(2)  (Tex.Civ.App.)  In  action  for  death, 
where  deceased  leaves  widow  and  children,  dam- 
ages are  not  limited  to  loss  of  actual  earning 
power  of  deceased,  and  jury  may  award  chil- 
dren damages  for  loss  of  a  father's  nurture  and 
admonition.— Lancaster  &  Wight  t.  Allen,  20T 
S.  W.  984. 

<8=»99(3)  (Tex.Civ.A4>p.)  A  verdict  of  $10,000 
for  the  death  of  a  healthy,  robust,  and  bright 
son  about  seven  years  old,  is  not  so  large  as  to 
indicate  that  jury  was  actuated  by  improper 
motives,  and  will  not  be  disturbed  on  appeal. 
— FUppen-Prather  Realty  Co.  v.  Mather,  207 
S.  W.  121. 

«=>99(4)  (Tex.Civ.App.)  In  action  for  death  of 
48  year  old  fireman,  a  $27,000  judgment,  award- 
ed to  widow  and  seven  children,  was  not  so  ex- 
cessive as  to  require  reduction  by  Court  of  Civil 
Appeals.— Lancaster  &  Wight  v.  Allen,  207  S. 
W   984 

«=»99(5)  (Tex.Civ.App.)  Parents  are  entiUed 
to  recover  only  compensation  for  tlfe  services 


and  contribution  wliich  they  migbt  reasonably 
have  expected  from  a  son  of^3,  and,  where 
they  were  not  in  need  of  the  financial  aid  of  the 
son,  though  he  was  at  home  and  devoted  all 
his  time  to  their  service,  an  award  of  $3,500 
was  excessive. — Panhandle  &  S.  F.  Sy.  Co.  v. 
Huckabee,  207  S.  W.  329. 

DEDICATION. 

I.  MATURE  AMD  REQUISITES. 

«=»I6(1)  (Tei.Civ.App.)  Where  road  had  lonif 
been  used  as  public  roadway,  a  judgment  sanc- 
tioning agreement  that  road  be  opened  up  aod 
dedicated  as  a  public  road,  in  connection  witii 
another  judgment  ordering  toad  t»  be  opened 
and  an  obstruction  removed  and  the  acts  of 
the  parties  to  the  judgment,  owners  of  land 
upon  which  right  of  way  was  located  and  public 
officials  treating  road  as  public  highway,  con- 
stituted a  dedication  to  public  use. — Santa  Fi 
Town  Site  Co.  v.  Norvell,  207  S.  W.  960. 

District  court's  judgment  giving  legal  sanction 
to  agreement  of  parties,  whereby  road  long  usrd 
as  public  road  was  opened  up  and  dedicated  an 
a  public  road,  was  not  invalid  as  an  infringe- 
ment upon  exclusive  rights  of  commissioners' 
court  to  lay  out  public  road. — Id. 
«»I8(1)  (Tex.Civ.App.)  Deed  expressly  stat- 
ing that  all  streets  and  alleys  are  dedi<»ted  to 
the  public  generally,  and  especially  to' the  dty. 
that  red  lines  on  map  indicate  pnblic  sidewalkii. 
four  feet  wide,  and  that  green  shadings  indi- 
cate private  parking  between  the  sidewalk  and 
curbing,  would  constitute  a  dedication  to  the 
public  of  an  easement  in  sidewaU  space,  but 
not  in  strip  designated  private  parking.— Sum- 
mit Place  Co.  ▼.  Terrell,  207  S.  W.  145. 
<8=»I9(4)  (Tex.Clv.App.)  If  intention  of  maker 
of  map  was  to  include  sidewalk  space  and  pri- 
vate parking  space  as  portions  of  comer  lots, 
such  intention  was  adopted  by  the  owner  when 
it  recorded  the  map. — Summit  Place  Co.  v.  Ter- 
rell, 207  8.  W.  145. 

H.  OPEBATIOM  AMD   EVFEGT. 

4=»48  (Tez.Civ.App.)  Ftevious  dedication  of 
sidewalk,  by  map  duly  recorded,  and  by  refer- 
ence made  a  part  of  deed,  precludes  grantee 
from  using  sidewalk  space  for  building  pur- 
poses.—Summit  Place  Co.  T.  Terrell,  20i  S. 
W.  145. 

DEEDS. 

See  Adverse  Possession,  4=»70,  1(X);  Appeal 
and  Error,  €=>1177;  Courts,  ^=»18;  Dedi- 
cation, 4=»18,  48;  Dower,  ^3»13:  Siasement. 
«=3l0 :  Escrows,  «s>3,  »;  Evidence,  «s>83. 
158,  177,  186,  S17,  818,  419;  Bzdiange  of 
Property,  ®=>4;  Fixtures,  ^321;  Frandn- 
lent  CJonveyances,  4=9288;  Husband  and 
Wife,  <8=»110,  193,  198,  273;  Injunction.  «=» 
128 ;  Judgment.  <8=>788;  limitation  of  Ac- 
tions, 9=»72;  Mortgages;  Pleading,  «=>8: 
Quieting  Title,  9=335;  Specific  Performance, 
«s>12:  Subrogation,  4=923;  Treapass  to 
Try  Title,  <8=»4,  25,  35,  41,  47;  Trusts,  «=» 
U4;  Wills,  <3=»SS. 

X.  BEQUISITES  AMD  TAUDITT. 

(A)    Nntvre    and   Basentlala    of    CoBTeyan- 
ees  In  Gtteeral, 

«ss>l7(2)  (Tex.C»vAppO  Where,  in  payment  ©f 
indebtedness  of  about  $1,000,  land  was  convey- 
ed which  the  evidence  ottered  by  grantor  tended 
to  show  was  worth  about  $1,5()0,  the  difference 
l>etween  its  value  and  the  indebtednesB  wa£  not 
so  great  as  to  require  court  to  set  aside  deed 
for  inadequacy  of  consideration  alone. — Grun- 
dy ▼.  Greene,  207  S.  W.  964. 

(D)  Deliverr. 

<S=»56(3)  (Tez.Civ.App.)  For  a  deed  to  operate 
as  a  conveyance,  there  must  have  been  deliv- 
ery with  intent  and  purpose  on  the  part  of  the 
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grantor  to  relinqnlsh  control  of  the  deed.— 
Eckert  v.  Stewart,  207  S.  W.  817. 
4=361  (Tez.GiT.App.)  Where  a  grantor  parte 
with  all  control  oyer  his  deed  when  he  deliv- 
ers it  to  a  third  person  for  deliver;  to  the 
grantee  on  the  grantor's  death,  the  conveyance 
takes  immediate  effect,  and  vests  in  the  gran- 
tee, title  to  commence  after  the  grantor**  death. 
-Eckert  v.  Stewart,  207  8.  W.  317. 

(B)  Validity. 

«=>69  {Tex.Civ.App.)  Without  culpable  negli- 
gence on  part  of  a  grantor,  and  where  the  rights 
of  innocent  third  parties  do  not  intervene,  one 
executing  a  deed  in  ignorance  of  its  charac- 
ter and  contents  and  delivering  it  under  the  im- 
pression that  it  was  for  another  purpose,  under 
certain  conditions,  may  be  relieved  from  its 
terms.— Gmndy  v.  Greene,  207  S.  W.  964. 
«=»72(3)  (Ky.)  Where  there  exists  between  two 
or  more  persons  a  relation  of  confidence  and 
trust  by  which  one  exerts  an  infloence  over  the 
judgment  of  the  other  to  snch  an  extent  as  to 
subvert  the  latter's  will  and  independence,  a 
conveyance  by  the  latter  to  the  former  will  be 
set  aside  as  fraudalent  upon  seasonable  com- 
plaint.—Price  T.  Meade,  207  S.  W.  686. 

m.   OONSTRUOTION    AITD    OPEKA. 

TXOH. 

(A)   General  Rnlea  of  Conatraetlok. 

&=>90  (Tex.CiT.App.)  Any  ambiguity  must  be 
resolved  in  favor  of  the  grantee. — Summit  Place 
Co.  V.  Terrell,  207  S.  W.  145. 
€=393  (Ky.)  In  construing  deeds,  the  intention 
of  the  maker  shall  be  ascertained  from  all  parts 
of  the  instrument,  if  possible,  and  applied.— 
Murphy  v.  Murphy,  207  S.  W.  491. 
^^94  (Mo.)  Purchaser's  acceptance  of  deed  is 
a  complete  execution  of  contract  to  convey, 
and,  8ubse<^nent  to  such  acceptance,  the  rights 
and  liabilities  of  the  parties  are  defined  and 
limited  by  terms  of  deed;  the  contract  being 
merged  in  deed.— Barger  v.  Healy,  SStn  8.  W. 
499. 

^»I08  (Tez.'CivApip.)  A  deed,  when  executed, 
relates  back  to  the  date  of  the  contract  of  sale 
of  the  realty  and  fixes  the  right  of  the  parties 
as  of  that  date. — ^Alexander  v.  Anderson,  207 
.S.  W.  205. 

^=>I08  (Tex.Civ.App.)  Where  a  grantor  who 
delivered  a  deed  to  a  third  person,  with  di- 
rections that  it  should  not  take  effect  until 
his  death,  retained  control  of  the  same,  the 
property,  on  death  of  the  grantor,  passed  to 
the  grantee  if  not  otherwise  disposed  of. — ^Eck- 
ert V.  Stewart,  207  S.  W.  317. 

(B)  Property  Coaveyed. 

®=>lll  (Tex.Civ.App.)  If  deed  contains  con- 
flicting clauses,  which  cannot  be  reconciled, 
the  clause  wiU  be  retained  which  ^ves  the 
greatest  estate,  and  the  clause  in  conflict  there- 
with rejected.— Summit  Place  Co.  v,  Terrell, 
207  S.  W.  146. 

<&=>!  19  (Ky.)  The  evidence  being  contradictory, 
court  shonld  have  submitted  question  whether 
deed,  contents  and  effect  of  which  was  proven 
by  parol,  embraced  lands  in  dispute. — Combs  v. 
Adams,  2(>7  S.  W.  691. 

(O   Eatatea  and  Interesta  Created. 

^3l25  (Ky.)  Deed  from  father  and  mother  to 
their  son  held  to  pass  a  conditional  or  "defeasi- 
ble fee,"  such  a  fee  that,  according  to  the  terms 
of  the  instrument  creating  the  estate,  it  is  pos- 
sible for  it  to  be  defeated  at  some  future  time, 
-Murphy  v.  Murphy,  207  8.  W.  4»1. 

(B)   Ooadltloaa  and.  Reatrtetlona. 

«=>I55  (Tex.<3iv.App.)  The  general  rule  Is  that 
where  a  deed  is  to  take  effect  on  the  perform, 
ance  of  a  condition  by  the  grantee,  and  the 
grant  is  without  other  consideration,  no  title 
will  pass  until  the  condition  is  performed;  but 
where  other  conditions  have  been  performed,' 
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and  especially  where  full  value  has  been  paid, 
the  condition  will  be  considered  a  condition 
»«bseqiwnt— Mantoa  v.  CSty  of  San  Antonio, 

«=»I62  n?ex.Civ.App.)  A  substantial  compli- 
ance with  the  terms  of  a  condition  subsequent 
will  satisfy  the  law  and  prevent  a  forfeiture  of 
tttleg-Manton  t.  Qty  of  San  Antonio,  207  8. 

<B0  lioaa  or  RellaqnlaliineBt  «f  Slvbta. 

®=>I77  (Tex.Clv.App.)  A  grantor  who  deliver- 
ed a  deed  to  a  third  person,  with  directions  it 
should  not  be  delivered  to  the  grantee  until  his 
death,  held  to  have  retained  control  of  the 
same,  so  the  deed  never  became  effective,  the 
grantor  having  othern-ise  disposed  of  the  land 
by  WiU.— Eckert  v.  Stewart,  207  S.  W.  317. 

XV.  PXJBASIKO  AXO  EVIDENOE. 

&=>I96^2)  (Ky.)  In  action  to  set  aside  three 
deeds  given  by  deceased  to  his  wife  and  step- 
children, the  burden  waa  on  the  grantees  to 
show  that  the  transactions  out  of  wliich  the 
deeds  came  were  fair.— Price  v.  Meade,  207  8. 
W.  695. 

«=>I96(3)  (Ky.)  It  WiU  be  presumed  that  a  deed 
was  obtained  by  undue  influence,  where  the 
grantor  was  in  feeble  health,  the  grantee  had 
acquired  a  dominating  influence  over  liim,  and 
the  deed  was  inconsistent  with  his  oft-expressed 
intentions  and  gave  the  grantee  a  great  ad- 
vantage over  others  of  equal  kin  to  the  grantor. 
—Price  v.  Meade,'  207  S.  W.  695. 
^»207  (Ky.)  To  overcome  a  recorded  deed 
which  purports  to  be  signed  and  acknowledged 
by  the  grantors,  the  eridesce  must  be  clear 
and  convincing.— Banner  v.  Asher,  207  8".  W. 
703. 

®=3208(4)  (Ky.)  That  a  deed  has  been  duly  ex- 
ecuted, acknowledged,  end  recorded  is  prima 
facie  evidence  of  its  deUvery  and  acceptance. — 
Banner  v.  Asher,  207  S.  W.  703. 
4s>2IO  (Ky.)  In  a  suit  to  set  aside  a  deed 
which  recited  payment  of  the  consideration,  ev- 
idence held  insufficient  to  rebut  the  presump- 
tion of  payment— Banner  v.  Asher,  207  S.  W. 
703. 

e=92ll(4)  (Ky.)  In  action  to  set  aside  three 
deeds  on  the  groimd  of  mental  incapacity  and 
undue  influence,  preponderance  of  evidence  held 
to  sustain  decree  canceling  deeds. — ^Price  v. 
Meade,  207  S.  W.  606. 

DEPOSITIONS. 

See  Appeal  and  Error,  iS=>10S0 ;  (Continuance, 
<S=>26:  Trial,  «=3371;  Witnesses.  «=>321, 
305,  356. 

<S=>58  (Mo.)  Neither  Rev.  St  1900,  e.  21,  art 
12,  compeUing  the  production  of  books,  nor 
chapter  46,  art  4,  authorizing  depositions,  nor 
section  6890,  providing  the  incidental  right  of 
taking  deposition  before  a  commissioner,  au- 
thorize a  special  commissioner  appointed  by  the 
circuit  court  or  the  court  itself  to  compel  a 
witness  or  the  adverse  party  to  produce  books 
and  papers  before  ancn  commissioner. — Btata 
ex  rel.  Stroh  v.  Klene,  207  8.  W.  496. 

DEPOSITS  IN  COURT. 

See  Tender,  «=9l7. 

DESCENT  AND  DISTRIBUTION. 

See  Assignments,  ®=98;  Executors  and  Admin- 
istrators; PubUc  Lands,  «=>174;  Taxation, 
«=>8S9;  Trusts,  «=>3TZ;  Wflls;  Witnesses, 
«Es>149. 

m.   BIGHTS  AKD  MABHITrES  OF 
HEZaS  AND   DISTBIBUTEES. 

(A)  Hatnre   and    Batabllahmeat    of   RlKhta 
in.  General. 

9=382  fArk.)  Where  a  decedent's  widow  and 
the  ddidren  are  aU  adults,  a  contract  made 
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between  tbem,  providing  for  payment  of  taxea 
against  the  estate,  tlie  coat  of  a  tombstone  for 
decedent,  and  the  expenses  of  erecting  a  barn, 
is  binding  on  the  widow,  notwithstanding  that 
ber  portion  of  such  expenses  is  not  chargeable 
against  her  dower  interest. — Sursa  v.  Wynn, 
207  S.  W.  200. 

DESTRUCTION  OF  WRITING. 

See  Bills  and  Notes,  «=>70. 

DISCOVERED  PERIL. 

See   Municipal   Corporations,   ^»700. 

DISMISSAL  AND  NONSUIT. 

See  Appeal  and  Error,  «s»346  350,  773 :  At- 
torney and  Client,  «=»145,  167 ;  Divorce,  <6=> 
130,  163;  Judgment,  «s»339;  Justices  of  the 
Peace,  <S=»161;  Reading,  «=>360;  Vendor 
and  Purchaser,  4s»244. 

DISORDERLY  HOUSE. 

4=95  (Ark.)  There  being  no  statute  covering 
or  denning  the  oIFense  of  keeping  a  bawdy- 
honse,  resort  mnst  be  had  to  the  common  law 
to  determine  its  elements. — OameweU  v.  State, 
207  S.  W.  211. 

The  ofFense  of  keeping  a  bawdyhonse  may  be 
committed,  though  but  one  woman  be  con- 
cerned.— Id. 

^=9 1 7  (Ark.)  Evidence  held  fuffident  to  show 
the  keeping  of  a  bawdyhouse. — Oamewell  v. 
SUte,  207  S.  W,  211. 

DISTRICT  AND  PROSECUTING 
ATTORNEYS. 

See  Criminal  Law,  <S=>252,  706,  714,  720%, 
723,  726,  730, 1000;  Mandamus,  «=3l51, 164; 
Statutes,  i&=>27e. 

^»5(1)  (Tex.Civ.App.)  An  ordinance  of  the 
town  of  Magnolia  Park,  in  Harris  county,  fixing 
the  fees  of  the  city  attorney  in  criminal  eases 
to  be  taxed  against  the  defendant,  but  provid- 
ing that  no  fees  should  be  taxed  unless  the  city 
attorney  prosecuted  in  person,  wiU  not  be  con- 
strued as  forbidding  fees  to  oe  taxed  in  favor 
of  the  district  attorney  of  such  county,  allowed 
him  under  Vernon's  Sayles'  Ann.  Civ.  St.  1914, 
arts.  345a,  345b;  Code  Cr.  Proc.  1911,  arts. 
1177,  1179,  1180.— Monk  v.  Crocker,  207  S.  W. 
194. 

Although  a  dtr  in  Harris  county  could,  under 
Code  Cr.  Proc.  1911,  art  1177,  provide  that 
no  fees  should  be  allowed  attorneys  prosecuting 
criminal  cases  in  the  city  court,  it  could  not 
fix  a  fee  to  be  taxed  in  cases  prosecuted  by  the 
city  attorney,  and  then  deny  the  district  at- 
torney of  the  coonty  a  right  to  fees,  in  view 
of  Vernon's  Sayles'  Ann.  Civ.  St.  1914,  arts. 
345a.  845b;  Code  Cr.  Proc.  1911,  arts.  1179, 
1180.— Id. 

«=>7(1)  (Tex.Civ.App.)  A  city  attorney  in  Har- 
ris county  may  prosecute  cases  in  the  dty  court 
under  state  law,  where  the  district  attorney  is 
disqualified  or  refuses  to  act,  in  view  of  Ver- 
noi?s  Sayles'  Ann.  Civ.  St.  1914,  art  345a.— 
Monk  V.  Crooker.  207  S.  W.  194. 

DIVORCE. 

See  Homicide,  «s>166;  Husband  and  Wife, 
<^»132,  144,  273;  Judgment,  «=a251;  Trial, 
«=9261. 

n.  OKOUHSS. 

«=>27(1)  (Tex.Civ.App.)  Under  statutes  au- 
thorizing divorce  for  excesses,  cruel  treatment, 
or  outrages  rendering  living  together  insup- 
portable, nusband  is  not  entitled  to  divorce,  un- 
less cruelty  of  wife  was  intended  to  injure  him. 
— McNabb  v.  McNabb.  207  S.  W.  120. 

Parties  cannot  be  divorced  for  incompatibiU- 
ty,  or  because  they  live  unhappily  together,  or 


merely  because  they  possess  nnruly  tempera, 
or  for  marital  wranglings.— Id. 
«s>27(3)  (Tex.Civ.App.)  In  an  action  for  di- 
vorce upon  grounds  of  cruel  treatment,  it  ii 
not  necessary  to  show  actual  violence  commit- 
ted; "cruelty,"  as  used  in  statute,  being  broad 
enough  to  include  outrages  upon  the  feelincs 
inflicting  mental  pain  and  anguish,  where  tbf 
conduct  has  been  studied,  willful,  and  deiiber-  i 
ate.— McNabb  v.  McNabb,  207  S.  W.  129.  ' 

9=>29  (Ark.)  The  Indignities  offered  which  en- 
title one  to  a  divorce  under  the  statute  must  be 
habitual  and  systematically  pursued  to  an  ex- 
tent which  woidd  render  life  intolerable.— Simp- 
kins  V.  SimpUns,  207  S.  W.  2S. 
«s»37(5)  (Tex.Civ.App.)  Fact  that  husband  vis- 
ited wife,  who  had  abandoned  him,  for  purpose 
of  trying  to  persuade  her  to  return,  did  not  in- 
terrupt runmng  of  period  of  abandonment— 
Dickerson  v.  Dickerson,  207  8.  W.  041. 

m.  DEFEX8E8. 

4S9S3  (Mo.App.)  Where  indignities  of  defend- 
ant wife  rendered  plaintiff  husband's  condition 
intolerable,  he  would,  although  he  was  not 
blameless,  be  the  "injured  par^,"  within  Rev. 
St  1909,  I  2370 ;  his  conduct  not  being  such  u 
would  entitle  defendant  to  a  divorce  nnder 
section  2S72,  providing  for  cross-bill. — Wehren- 
brecht  v.  Wehrenbrecht  207  S.  W.  290. 
<S=353  (Tex.Civ.App.)  WhUe  recriminatioD 

need  not  be  of  equal  degree,  it  must  be  of  the 
same 'general  character,  and  such  as  is  reason- 
ably calculated  to  have  provoked  the  miscon- 
duct of  defendant.— McNabb  v.  McNabb,  207  & 
W.  129. 

ZV.   JTJHIBDIOTIOirPBOCEEDXHOB, 

AND   BEUEF. 

(D)   Bvldeno*. 

«=9l24  (Ark.)  In  a  wife's  suit  for  divoree. 
evidence  hetd  sufficient  to  sustain  chancellor's 
finding  that  defendant  husband  was  not  an  habit- 
ual drunkard.— Simpldns  r.  SimpUna,  207  S.  W. 
28. 

«=>I24  (Tex.Civ.App.)  Evidence  Mi  to  show 
that  plaintiff  was  a  bona  fide  inhabitant  of  the 
state,  and  had  resided  in  countr  in  which  di- 
vorce action  was  brought  the  requisite  time  to 
give  court  Jurisdiction. — Dickerson  t.  Dicker- 
son,  207  S.  W.  941. 

«=>I29(12)  (Ark.)  In  a  wife's  stdt  for  divorce, 
evidence,  consisting  of  wife's  testimony  that 
she  had  found  an  immoral  instrument  in  b"r 
husband's  j>ocket  on  two  occasions,  held  insuf- 
ficient to  show  husband  had  been  Kunty  of 
adultery.— SimpkhiB  v.  Simpkina,  207  S.  W.  2S. 
9=>I32  (Ark.)  In  a  wife's  suit  for  divorce,  evi- 
dence held  to  warrant  chancellor's  action  in 
denying  divorce  under  charge  of  indignities  of- 
fered by  plaintiff's  husband  to  her  person.— 
Simpkins  v.  Simpkins,  207  S.  W.  28. 
$s>l32  (MoJU>p.)  In  divorce  suit  charging  nu- 
merous indignities,  rendering  plaintiff  husband's 
condition  intolerable,  held,  that  plaintiff  make 
out  a  case  entitling  him  to  divorce. — Wehren- 
brecht V.  Wehrenbrecht,  207  S.  W.  280. 

(B)   DlamlaasI,  Trial  or  Hearlas,  mmi  New 
Trial. 

4s>l39  CMo.App.)  Plaintiff  in  divorce  action 
cannot  take  a  nonsuit  after  the  eanse  has  been 
submitted  on  the  pleadings  and  evidence  and 
taken  under  advisement  by  the  court,  in  view 
of  Rev.  St.  1909,  {  1980.-SUuffer  v.  SUuffer. 
207  S.  W.  240. 

€=3 1 47  (Tex.CivApp.)  Althoui;h  recrimination 
was  not  pleaded,  defendant  wife  had  right  to 
have  issue  submitted,  where  raised  by  the  evi- 
dence, since,  even  where  there  is  no  answer, 
it  is  the  duty  of  the  court  to  hear  any  testi- 
mony which  shows  tliat  plaintiff  is  not  entitied 
to  a  divorce.— McNabb  v.  McNabb,  207  S.  W. 
120. 

9s>l43  (Tex.Civ.App.)  In  action  by  husband 
for  divorce  based  on  statute  authorizing  di- 
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rorce  f«r  •x<!«Ma«,  cruel  treatment,  or  oBt- 
raices  renderinc  living  together  UMumwrtable, 
held,  under  facts,  that  jury  should  naTC  been 
instructed  that,  if  conduct  of  defendant  wife 
was  due  to  her  mental  or  physical  condition, 
occasioned  by  the  state  of  her  health,  there 
vronld  be  no  cruelty  under  the  statute.— Mc- 
N'abb  T.  McNabb.  20n  S.  W.  12». 


.Bmht 


(F).  JadvvicBt   or  Decree. 

S=3lS3  (Mo.App.)  In  view  of  Rev.  St.  1909,  | 
1080.  an  amendment,  modifying  a  decree  dls- 
nissing  plaintiff's  bill  for  divorce  after  case 
lad  been  submitted  by  adding  the  words  "with- 
)ut  prejudice"  was  error  as  amounting  to  the 
;ranting  of  a  nonsuit. — Stauffer  v.  Stauffer, 
i07  S.  W.  240. 

(«)  Appeal. 

S=>l84(fl)  (Tex.Civ.App.)  In  divorce  action, 
vhere  evidence  was  conflicting,  it  was  for  trial 
•ourt  to  weigh  evidence  and  settle  issues. — 
Dickerson  v.  Dickerson.  207  S.  W.  941. 
g=»l84(10)  (Mo.App.)  While,  in  divorce  suit, 
;ourt  on  appeal  wfll  defer  largely  to  conclusions 
>f  trial  judge,  it  is  still  under  the  obligation 
o  form  its  own  conclusions  as  to  where  the 
TTith  lies  and  where  the  merits  are  found.^ 
ETehrenbrecht  v.  Wehrenbrecht,  207  S.  W. 
!90. 

V.   AUMOIfT,  AXLOWAV0E8,  AUS 
DISPOSITION    OF    PROPEKTT. 

J=>206  (Tex.Civ.App.)  In  suit  by  wife  to  ob- 
ain  divorce  and  recover  her  separate  property 
ind  commuaity  interest,  verification  to  petition 
or  injunction  restraining  defendants  from  dis- 
losing  of  property,  held  to  sufficiently  indlcat* 
he  matter  sworn  to  as  true  and  those  sworn 
o  on  belief.— Coss  v.  Coss,  207  S.  W.  127. 
S=»227(2)  (Mo.App.)  Where  a  wife  was  grant- 
'd  a  divorce,  an  allowance  of  $25  a  month  for 
ight  consecutive  months  as  counsel  fees  to  her 
.ttorney,  in  addition  to  previous  payments  ag- 
:regating  $300.  will  not  be  disturbed,  where 
he  trial  was  hotly  contested,  lasted  a  week, 
.nd  50  witnesses  were  examined.— Fisher  v. 
•Msher.  207  8.  W.  261. 

{=9232  (Arlc.)  In  wife's  suit  for  divorce,  ali- 
aony  of  $25  a  month  was  properly  awarded 
ler,  though  her  bill  for  divorce  and  a  third  in- 
erest  in  the  husband's  estate  was  dismissed, 
rhere  the  husband,  before  separation,  had  stat- 
d  it  was  all  right  with  him,  and  that  he  would 
lay  expenses  of  her  moving. — Simpkins  v. 
linpkiDs,  207  B.  W.  28. 

J=>240(5)  (Mo.App.)  Where  husband  was 
forth  from  $6,500  to  $7,000,  with  an  income  of 
j{%  per  month,  and  the  court  awarded  plain- 
ift  wife  $100  per  month  as  alimonv  in  addition 
o  $1(K)  ^er  month  for  support  oi  cfaildrqn  of 
he  marriage,  the  allowance  for  alimony  was 
no  large  and  would  be  reduced  to  $75. — Fisher 
.  Fi.sher,  207  S.  W.  261. 
=»242  fMo.App.)  Under  Rev.  St.  1909,  |f  2375. 
37(!,  relating  to  alimony  and  the  custody  of 
bildren,  the  trial  court  has  no  authority,  upon 
ranting  a  divorce  to  the  wife,  to  grant  spe- 
ific  personal  property  belonging  to  huHband  to 
er  as  alimony.— Fisher  v.  Fisher,  207  S.  W. 
(Jl. 

Where  a  divorce  is  granted  a  wife,  the  court 
innot  give  her  the  possession  of  the  bus- 
ind's  home  or,  in  lieu  thereof,  require  him 
>  pay  an  additional  sum  per  month  as  ali- 
ony.-^Id. 

=:»254  (Tei.CivJlpp.)  Averment  of  divorced 
ife's  complaint  attacking  decree  dividing  com- 
lunity  property  on  ground  that  it  was  procured 
r  fraud  on  her  and  the  court,  in  absence  of 
>ecial  exception,  held  suScient  to  admit  evi- 
;nce  as  to  the  exact  time  when  and  the  con- 
tions  under  which  her  husband's  frand  was 
Bcovered.— Celli  v.  Sanderson,  207  S.  W.  179. 
In  cases  snch  as  wife's  suit  to  set  aside  di- 
207  S.W.-66 


vorce  decree  in  her  favor,  in  so  far  as  dividing 
community  property,  as  having  been  procured 
by  husbabd'B  fraud,  controlled  b^  Bmt.  St  1911, 
art.  4634,  as  to  division  of  estate  of  parties,  it 
is  aecesaary  to  comply  with  fundamental  rales 
of  pleading,  but  the  coart  should  likewise  con- 
strue pleadings  so  as  to  give  effect  to  any  real 
emiities.— Id. 

In  divorced  wife's  suit  to  set  aside  decree,  in 
so  far  as  affecting  community  property,  as  pro- 
cured by  husband  a  fraud,  broad  scope  of  wife's 
pleadings,  and  her  prater  for  general  relief, 
held  adequate  basis  for  judgment  for  her,  mak- 
ing a  redistribution  la  money  of  the  community 
property. — Id. 

VI.    OirSTOST   AND   S1TPFORT   OF 
OKIXiDIIEN. 

«S9298(1)  (MoJkpp.l  Where  a  divorce  is  grant- 
ed to  the  wife  and  it  appears  that  both  the 
wife  and  the  huolMiid  are  of  aeod  moral  char- 
acter and  devoted  to  tReir  children,  it  was  not 
error  to  give  the  custody  of  thre^-  girls  ud  a 
boy,  aged  12,  10,  9,  and  4  years,  respectively,  to 
the  wife,  instead  of  to  give  two  of  the  children 
to  each 'of  the  parties.— Fisher  v.  Usher,  207 
R.  W.  261. 

«=>308  (Mo.App.)  Where  a  Iiasband  is  worth 
from  $6,500  to  $7,000,  with  an  income  of  $350 
per  month,  an  allowance,  on  a  decree  of  di- 
vorce rendered  his  wife,  for  the  support  and 
maintenance  of  four  children,  of  $1(X)  per 
month,  held  not  excessive. — Tither  v.  Fisher, 
207  S.  W.  261. 

DOGS. 

See  Action,  «=>60;  Damages,  «=a55;  Pleading, 
«a>>02. 

DOMICILE. 

See  Divorce,  «=3l24;  Pleading,  «s>110;  Ven- 
ue, «=37,  21,  77. 

DOWER. 

See  Descent  and  Distribution,  9=»32;  Parti- 
tion, «=»114;  Pleading,  «=»180:  Trial,  «=» 
11,  874. 

X.  NATURE  AND   BEQtTIBITBS. 

^3>13  (Ky.)  Widow  was  entitled  to  dower  in 
lands  in  which  her  husband  received  in  his 
lifetime  by  deed  a  conditional  fee  estate,  though 
at  his  death  there  were  persons  in  existenco 
who,  by  the  terms  of  the  deed,  would  take  un- 
der the  conditional  limitations  imposed.— Mur- 
phy V,  Murphy,  207  8.  W.  491. 

nX.  aiOHTS  AND   REMEDIES  OF 
WIDOW. 

«=»79(1)  (Ky.)  Antenuptial  contract,  whereby 
husband  and  wife  reUnqoished  their  interest  in 
each  other's  estate,  will  not  be  presumed  in' 
valid,  in  wife's  action  for  dower  and  share  of 
personalty,  where  contract  does  not  show  and 
pleadings  do  not  admit  that  wife  had  no  prop- 
erty; but,  upon  proof  by  wife  that  she  had  no 
prbperty,  the  burden  of  showing  the  fairness  of 
the  transaction  is  upon  administrator  and  heirs 
defending  action.— Early  v.  Early,  207  S.  W. 
466, 

$S980  (Ky.)  In  surviving  wife's  action  for  dow- 
er and  distributable  share  of  personalty,  an  in- 
struction as  to  validity  of  antenuptial  contract, 
alleged  by  wife  to  have  been  procured  through 
fraud,  held  not  erroneous,  on  ground  that  it  im- 
posed on  husband  duty  to  disclose  to  T^fe  ex- 
tent and  value  of  bis  property,  although  extent 
and  value  of  property  may  have  been  known  to 
her.— Early  v.  Early,  207  S.  W.  466. 

Such  instruction  held  not  to  authorize  finding 
against  contract,  if  wife  did  not  fairly  under- 
stand its  import  and  meaning,  altbotigh  she  may 
have  been  fullv  advised  as  to  extent  and  valne 
of  lier  linsbana'a  property.— Id. 
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DRAINS. 

See  Judgment,  «=»601 ;   States,  «=ii>61. 

n.  ABBEBBMEirrS  AND  SFECXAIi 
TAXES. 

«=366  (Ark.)  Only  authority  of  drainage  dis- 
trict organized  under  Sp.  Acta  1911,  p.  886,  to 
lery  an  assessment  for  local  improvement,  is 
that  expressly  or  by  necessary  implication  con- 
ferred by  the  statute.— Rosselot  v.  Greene  & 
Lawrence  Drainage  Diet.,  207  S.  W.  219. 

DRAMSHOPS. 

See  Intoxicating  liquors. 

DROWNING. 

See  Negligence,  «=>1S4, 135. 

DRUNKARDS. 

See  Diroree,  «»124. 

DUE  PROCESS  OF  LAW. 

See  Constitutional  Law,  «=»255-297. 

DYNAMITE. 

See  Master  and  Servant,  «=»89,  290,  273,  286, 

EASEMENTS. 

See  Appeal  and  Error,  «=>172,  389:  Dedica- 
tion, <e=18;  HighwayB,  «=»17,  80,  87 ;  Wills, 
«=>490,  561. 

X.  CREATION.  EXISTENCE,  AND  TEK- 
kXNATXON. 

«s»8(4)  (Tenn.)  Where  a  railroad  company 
was  in'  possession  of  a  right  of  way  as  lessee, 
no  prescriptive  way  over  such  right  of  way 
could  be  acquired,  for  the  law  will  not  presume 
a  grant  from  the  apparent  acquiescence  of  one 
who  could  not  have  made  it— Cincinnati,  N. 
O.  &  T.  P.  Rj.  Co.  V.  Sharp,  207  S.  W.  728. 
$=»9(1)  (Tenn.)  Where  there  was  nothing  to 
show  that  persons  who  used  a  path  over  a 
railroad  right  of  way  for  about  26  years,  or 
the  public  generally,  did  so  under  any  claim  of 
rit^  adverse  to  the  owners  of  the  right  of 
way,  no  prescriptive  easement  resulted. — Cin- 
cinnati, N.  O.  &  T.  P.  Ky.  Co,  v.  Sharp,  207 
S.  W.  728. 

®=>I0(3)  (Tenn.)  Whether  a  railroad  compa- 
ny acquired  its  right  of  way  by  condemnation 
or  deed  is  no  ground  for  distinction  in  deter- 
mining whether  a  prescriptive  way  can  be  ac- 
quirea  over  such  right  of  way,  for,  regardless 
of  the  mode  of  acqmsftion,  a  railroad  company, 
under  Shannon's  Code,  i  2418.  holds  property 
only  for  railroad  purposes. — Cincinnati,  N.  O. 
&  T.  P.  Ry.  Co.  V.  Sharp,  207  S.  W.  728. 

As  a  railroad  holds  its  right  of  way  for  pub- 
lic purposes,  a  prescriptive  way  over  such 
right  of  way  cannot  be  acquired.— Id. 

n.  EXTENT  OF  BIOHT.  1T8E,  AND 
OBSTRUCTION. 

^»5S(3)  (Ky.)  Where  outaide  boundary  of  de- 
fendant's land  was  at  low-water  mark,  he  would, 
by  erecting  gate  about  76  feet  from  creek  and 
across  neighborhood  road  which  crossed  creek, 
comply  with  rule  that  owner  of  servient  es- 
tate may  erect  gates  at  points  where  passage- 
way enters  and  leaves  bis  land,— Miller  t.  Mil- 
ler, 207  S.  W.  450. 

EJECTMENT. 

See  Judgment,  9=9675. 

ni.  PIXADINO  AND  EVIDENCE. 

«sa95(l>  (Ark.)  In  a  suit  to  quiet  tiUe,  held 
that  evidence  showed  that  defendant's  ancestor 
died  in  peaceable  possession,  claiming  title, 
which  is  a  sufficient  prima  facie  showing  that 


ancestor  was  seized  in  fee  to  mpport  an  actioa 
of  ejectment  against  a  treepasser  or  one  who 
cannot  ahow  a  better  title.— McCoy  t.  Ander- 
son, 207  S.  W.  218. 

ELECTION  OF  REMEDIES. 

See  Trusts,  «s»359. 

«=»7(1)  (Tex.Civ.App.)  A  creditor  of  sellers  by 
reducing  debt  to  Judgment,  after  creation  of 
trust  in  note,  held  not  to  iMive  elected  to  par- 
sue  a  different  remedy  than  that  which  he  had 
by  virtue  of  agreement  between  sellers  and 
buyers,  whereby  trust  was  created  in  favor  of 
sellers  creditors  in  note  given  as  part  consid- 
eration for  the  goods. — Warren  v.  FarHn-Oren- 
dorff  Implement  Co.,  207  S.  W.  588. 

Creditors  of  sellers  by  taking  notes  for  debts, 
after  creation  of  trust  in  note,  held  not  to  have 
elected  to  pursue  a  different  remedy  than  that 
which  they  had  by  virtue  of  agreement  between 
sellers  and  buyers,  whereby  trust  was  created 
in  favor  of  sellers'  creditors  in  note  given  as 
part  conaideration  for  the  gooda.— -Id. 

ELECTIONS. 

See  Courts,  ^s>207;  Evidence,  ®=>41:  Mu- 
nicipal Corporations,  ®=3l2,  138;  Schools 
and  School  Districts,  ®=>34. 

ELECTRICITY. 

See  Insurance,  4=9527;  Master  and  Servant, 
«=9l49,  185,  189,  201,  281,  286,  289,  288. 

EMANCIPATION  ACT. 

See  Husband  and  Wife,  4s>116,  125,  147. 

EMBEZZLEMENT. 

See  Criminal  Law,  «=s>402 ;  Larceny,  ^=>57. 
9=»43  (Mo.)  In  a  prosecution  for  embezzle- 
ment of  funds  coming;  into  defendant's  bands 
as  guardian  of  his  children  as  beneficiaries  on 
a  policy  of  insurance  on  the  life  of  the  wife 
and  mother,  defendant's  evidence  that  an 
amount  equal  to  the  shortage  was  applied  on 
a  note  executed  by  deceased,  proceeds  of  which 
were  used  to  repair  and  improve  property 
which  passed  to  children,  was  not  rwevant.— 
State  V.  Sibley,  207  S.  W.  806. 

EMINENT  DOMAIN. 

See  Easements,  «=>10;  Evidence,  •sSeS,  571 : 
Trial,  «s>206. 

I.   NATURE,  EXTENT.  AND  DEIiEOA- 
TION  OF  POWER. 

«=»2(1)  (Tex.)  Order  of  Childress  city  coun- 
cil, nursuant  to  Acts  30th  Leg.  (Ist  Ex.  Sess  ) 
c.  12,  requiring  physical  connection  between  two 
phone  companies  and  interchange  of  servirr, 
held  not  to  take  property  of  either  company 
without  due  process  of  law  or  just  compensa- 
tion.—Southwestern  Telegraph  &  Telephone  C«. 
V.  State,  207  S.  W.  306. 

^»2(8)   (Ky.)  Where  a  street  railroad  most 
be  necessarily  operated  at  a  loss  or  abatndoned. 
and   the   franchise  is   permissive  only,    to   Tr- 
quire  continued  operation  is  to  violate  Conist 
i  13,  providing  that  private  property  ahall  not 
be  taken  for  public  use  without  just  compeG- 
sation  being  previously  made.— Potter  Matlork 
Trust  Co.  V.  Warren  County,  207  S.  W.  TOe. 
«s9t  (Tex.Civ.App.)  The  sUte  has  a  right  ti> 
part  with  its  sovereign  power  of  eminent  do- 
main to  such  agencies  as  it  deems  proper.— 
Van  Valkenburgh  v.  Ford,  207  S.  W.  406. 
4e3»8  (TeY.Civ.App.)  Acts  'conferring  the  pow- 
er of  eminent  domain  will  be  strictly  construed. 
—Van  Valkenburgh  v.  Ford,  207  S.  W.  405. 
«3>I0(1)   (Tex.Clv.App.)  An  tee  company  has 
no   power   of  eminent   domain. — ^Van    Valkca- 
burgh  V.  Ford,  207  S.  W.  406. 
Ordinarily   it   is   essential    for    quasi    pufajjr 
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service  c«rporationi  to  have  the  po-wer  of  em- 
inent domain.— Id. 

Under  Vernon's  Saylee'  Ann,  Civ.  St.  1914, 
art.  12S3d,  individuals  operating  light  compa- 
nies liave  no  power  of  eminent  domain. — ^Id. 
®=»ll  (Tez.CiT.App.)  Individuals  have  no 
right  of  eminent  domain.— Van  Valkenburch  t. 
Ford,  207  S.  W.  405. 

n.  COMPENSATION. 

(B)  Tkklav      or      Inlarlnv      Property      •• 
Ground  for  CompenaMtion. 

^=3 1 07  AIo.)  In  condemnation  proceedings  an 
owner  of  land  Is  not  entitled  to  recover  for 
loss  of  profits  in  bis  business  during  the  re- 
moval of  his  stock  of  goods  nor  for  the  ex- 
penses or  Tor  depreciation  caused  thereby.— In 
re  Sixth  Street,  207  S.  W.  503. 

m.   PB00EEDINO8   TO  TAKS  PROP- 
ERTT  AND  ASSESS  COM- 
PENSATION. 

«=>222(1)  (Mo.)  In  condemnation  proceedings 
an  instmedon  that  the  jury,  in  estunating  the 
value  and  damage  to  the  property^  might  act 
entirely  on  their  own  knowledge  and  judgment 
and  disregard  all  testimony,  was  erroneous,  as 
failins  to  state  as  a  conation  precedent  that 
they  could  exclude  testimony  only  after  due  con- 
sideration thereof.— In  re  Sixth  Street,  207  S. 
W.  506. 

EMPLOYERS'  LIABILITY  ACTS. 

See  Commerce,  ®=>27;  Death,  ®=>39;  limita- 
tion of  Actions,  ®=>127;  Master  and  Serv- 
ant, «=3204. 

EQUITY. 

See  Appeal  and  Brror,  «=>907,  1009,  1054; 
Assignments,  €=332 ;  Cancellation  of  Instru- 
ments: BVandulent  Conveyances,  9=>'2'S7\ 
Injunction:  Judgment,  «=5»443,  400;  Jury, 
•=>13;  liens,  €=37;  Mines  and  Minerals, 
€=»81;  Mortgages,  ®=>2S;  Partition;  Plead- 
ing, 4==>34 ;  Quieting  Title ;  Reformation  of, 
Instruments;  Stipulations,  Q=s>14;  Specific 
Performance;  Subrogation;  Taxation,  «=» 
805:  Trial,  «=»U,  §70,  871,  374;  Trusts; 
Vendor  and  Purchaser,  4=>54. 

I.  JURISDICTION,  PRINCIPI.es,  AND 

MAXIMS. 

(C)  Prlaetplea  and  Maxima  of  Bqnlty. 

•=>60  (Tex.CivApp.)  As  between  persons 
having  equitable  interests,  the  rule  "Qui  prior 
est  tempore  potior  est  jure,"  iK>plies  only 
where  the  equities  are  equal.— Hess  &,  Skinner 
Engineering  Co.  t.  Tum^,  207  S.  W.  171. 

ERROR,  WRIT  OF. 

See  Appeal  and  Brror. 

ESCROWS. 

See  Bills  and  Notes,  <3=s>467,  524;  Cimtracts, 
«=»322;  Deeds,  <S=»61,  108,  177;  Wills,  «=> 
88. 
#=>3  (Tex.Civ.App.)  A  deed  cannot  be  deliv- 
ered to  the  grantee  aa  an  escrow,  and  If  de- 
hvered  to  him  it  becomes  an  operative  deed, 
freed  from  any  condition  not  expressed  in  the 
deed  itself.— Slanton  v.  City  of  San  Antonio, 
207  S.  W.  951. 

^9  (Tex.Civ.App.)  Where  a  deed  was  deKv- 
ered  in  escrow,  on  condition  that  it  should  not 
be  effective  until  certain  acts  were  performed 
by  the  grantee,  such  condition  was  a  condition 

Srecedent  to  the  taking  effect  of  the  grant.— 
fanton  r.  City  of  San  Antonio,  207  S.  W,  951. 
Where  a  landowner  who  conveyed  property 
to  a  city  for  a  street,  and  received  a  valua- 
ble consideration,  insisted  that  the  deed  should 
be  held  in  escrow  until  the  city  widened  a  cer- 
tain street  according  to  its  agreement,  held 
that,  as  the  failora  of  the  dty  to  wid«n  the  , 


street  within  the  time  liaiit  'fixed  did  not'  in- 
jure the  grantor  or  his  property,  such  failure 
did  not  prevent  the  passage  of  titie,  for  the 
condition  should  be  treated  as  a  condition  sab- 
sequent.— Id. 

ESTATES. 

See  Curtesy;  Deeds,  «=>126;  Descent  and 
Distribution ;  Dower;  fTxecutors  and  Admin- 
istrators- Perjury;  Specific  Performance, 
€=>13;   Tenancy  in  (Tommon;   Wills. 

ESTOPPEL 

See  Appeal  and  Brror,  €=>153;  Corporations, 
*=»3S8:  Fraudulent  Conveyances,  «=9225; 
Husband  and  Wife,  €=»198;  Insurance,  «=9 
246;  Jadgment,  «=3675;  Landlord  and  Ten- 
ant, «s3el;  Municipal  Corporations,  «3»351; 
Receivers,  «=s>118;  Stipulations,  «s>13;  Ven- 
dor and  Purchaser,  €s»320. 

Xa.  EQUITABIS    ESTOPPEI.. 

(A)   Nature  and  Baaentlala  In  OcneraU 

^=>52  (Kj.)  The  doctrine  of  estoppel  is  found- 
ed on  the  broad  and  just  rule  that  one  shall  not 
defeat  his  or  her  voluntary  act,  or  even  deny 
its  validity,  to  the  prejudice  of  another.— Lock- 
art  V.  Kentiand  Coal  &.  Coke  Co.,  207  S.  W.  18. 
«3»S2  (Teit.Civ.App.)  A  "waiver"  is  the  In- 
tentional relinqmahment  of  a  valuable  right, 
and  Is  the  result  of  an  agreement  between  two 
or  more  parties  sufficient  to  constitute  an  es- 
toppel.—Weeks  V.  VitBt  SUte  Bank  of  D« 
Kalb,  207  S.  W.  978. 

(B)  Oironnds  of  Batoppel. 

«=»78(2)  (Tex.Civ.App.)  Sellers  and  buyers 
would  be  estopped  from  claiming  tiiat  sale  was 
In  violation  Of  Bulk  Sales  Law  (Vernon's 
SayleB"  Ann.  Civ.  St.  1914.  arts.  3071-8973)  to 
defeat  just  debts,  which  both  had  agreed  to  pay 
and  made  provision  to  pay  out  of  the  considera- 
tion for  sale. — Warren  v.  Parlin-Orendorff  Im- 
plement Co.,  207  S.  W.  588. 

(O)  Femona  ASeeted. 
<8='97  (JSj.)  Subsequent  grantees  may  rely  up- 
on any  ground  of  estopjpel  against  the  original 
grantor  that  the  original  grantees  could. — 
Lockart  v.  Kentiand  Coal  &  Coke  Co.,  207  S. 
W.  18. 

OB)    Pleadlnv,    Bvfdenee,    Trial,   amd   H«- 
▼levr. 

€=»f08  (Ky.)  The  question  of  estoppel  may  be 
raised  by  demurrer,  where  ail  the  facts  out  of 
which  the  estoppel  arises  already  appear  in  a 
pleading  of  the  party  against  whom  or  in  whose 
favor  the  estoppel  is  urged,  under  Civ.  Code 
Prac.  {  W.— Lockart  v.  Kentiand  Coal  &  Coke 
Co.,  207  8.  W.  18. 

EVIDENCL 

See  Boundaries,  ^=>40;  Constitutional  Law,  «=> 

48;  Criminal  Law,  €a>371-SSS;  Depositions;  * 

Witnesses. 
For  evidence  as  to  particular  facts  or  issues 

or  in  particular  actions  or  proceedings,  see 

also  the  various  specific  topics. 
For  review  of  rulings  relating  to  evidence,  see 

Appeal  and  Error. 
Reception^at  trial,  see  Trial,  4=>46-106. 

I.  J17BICXAI.  NOTICE. 

«=>I0(4)  (Tex.Giv.App.)  The  Court  of  Civil 
Appeals  judicially  knows  that  Fannin  county 
is  a  subdivision  of  the  state  of  Texas.— Dick- 
erson  v.  Dickerson,  207  S.  W.  941. 
®S9I2  (Mo.App.)  The  courts  take  judicial  no- 
tice of  the  mortality  tables,  and  It  is  not  error 
to  instruct  the  Jury  concerning  them,  though 
they  were  not  introduced  in  evidence. — Med- 
ley V.  Parker-Russel  Min.  &  Mfg.  Co.,  207  S. 
W.  887.  ,1 
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«ss>20(2)  (Ark.)  It  la  a  matter  of  common 
knowledge  tiiat  do  railroad  locomotive  is  con- 
strncted  without  a  headlight  and  a  bell  or  a 
Bteam  whistle.— St.  Louis-San  Franciaco  By. 
Co.  T.  Stewart,  207  6.  W.  440. 

That  it  is  very  unusual  for  a  train  to  be  run 
in  the  nighttime  wldiont  having  its  headllgbt 
lighted  is  a  matter  ol  common  knowledge.-rld. 
4=341  (Tcx.Civ.App.)  The  Court  of  Civil  Ap- 
peals must  take  judicial  knowledge  of  tlie  time 
for  holding  sessions  of  the  district  court  in 
Montague  county,  In  the  Sixteenth  judicial  dis- 
trict (Vernon's  Sayles'  Ana.  Civ.  St.  1014,  art. 
30,  subd.  16),  and  also  that  a  determination  of 
a  primary  election  contest  cannot  take  jflace  at 
a  regular  session  thereof  until  after  the  No- 
vember election.— Pollard  v.  Speer,  207  S.  W. 
^0. 

n.  FBESITMPTZON8, 

9es>95  (Mo.App.)  Where  plaintiff,  a  solicitor 
and  collector  for  an  insurance  company,  per- 
formed duties  in  tbe  investigation  of  claims 
at  the  request  of  a  general  agent,  for  which 
service  plaintiff  claims  extra  compensation, 
plaintiff  must  be  charged  with  knowledge  of 
the  law  that  the  general  agent  without  au- 
thority could  not  delegate  these  duties,  even 
though  actual  knowledge  of  the  condition  of 
tbe  general  agent's  contra'ct  was  not  brought 
home  to  plaintiff.— Cheek  v.  National  Life  Ins. 
Co.  of  United  States  of  America,  207  S.  W.  882. 
«=5»75  (Tex.CTv.Ap?.)  Where  a  party  fails  to 
pres^it  evidence  within  his  power  to  produce, 
the  presumption  is  that  the  evidence,  if  offered, 
would  be  unfavorable.— Bamett  v.  Anderson, 
207  .S.  W.  540. 

®=>76  (Tex.Civ.App.)  Where  the  issue  was 
whether  defendant  authorized  the  drawing  of  a 
draft  and  its  payment  by  his  codefendant,  bis 
failure  to  testify  that  he  did  not,  although  he 
bad  pleaded  a  denial,  raises  tbe  presumption 
that  if  he  had  testified,  his  testimony  would 
not  have  supported  his  plea. — Farmers'  Guar- 
anty State  Bank  nf  Jacksonville  v.  Burma  Mill 
&  Elevator  Co.,  207  S.  W.  400. 
«=>80(1)  (Tex.Com.App.)  Without  proof  to 
the  contrary,  it  will  be  presumed  that  the 
laws  of  Kentucky  are  the  same  as  th(  laws  of 
Texas  (Bev.  St.  1911,  art  3480),  forbidding 
sale  of  any  property  of  an  estate  without  an 
order  of  the  court  authorizing  a  sale  by  exec- 
utor or  adminiatrator.- Webb  v.  Beynolds,  207 
S.  W.  914. 

«s»80(l)  (Tex.Oiv.App.)  Where  atatwtee  and 
law  of  another  state  with  reference  to  tbe  sub- 
ject of  ultra  vires  acts  of  a  corporation  were 
neither  pleaded  nor  proven,  the  law  of  such  oth- 
er state  will  be  assumed  to  be  the  same  as 
that  of  the  forum.— Hollis  Cotton  Oil,  Ldgbt  & 
lee  (>).  V.  Marrs  &  Lake,  207  S.  W.  367. 
®=83(1)  (Ky.)  Tbe  surveyor  being  a  public 
officer  not  authorized  to  make  a  record  of  sur- 
veys of  vacant  and  unoccupied  lands  exci!pt 
when  a  warrant  had  been  obtained  from  county 
court,  it  will  be  presumed,  in  the  absence  of 
a  contrary  showing,  that  he  did  not  make  any 
record  of  the  survey  in  question  except  upon 
valid  authority.— Combs  v.  Adams,  207  S.  W. 
691. 

€=>83(7)  (Tex.Com.App.)  There  is  a  prima 
facie  presumption  that  official  acts  are  regu- 
lar, but  the  presumption  of  the  regularity  of 
a  sheriff's  acts  as  recited  in  his  deed  applies 
to  such  recitations  only  as  are  made  by  virtue 
of  statutory  requirement,  and  the  presumption 
cannot  be  indulged  to  the  extent  of  supplying 
the  necessary  authority  for  the  slieriff's  acts. 
— Bichards  v.  Rule,  207  S.  W.  912. 

rV.  REI.EVANCT,MATERIAX,irr,AND 
COMPETENCT  IK  OEMERAI.. 

(A)  Facta  tn  lasne  and  Relerant  to  laanes. 

4=s>l08  (MoApp.)  In  an  action  for  money  due 
upon  a  contract  of  sale  of  a  half  interest  in 
a  crop,  which  plaintiff  was  raising  on  defend- 
ant's   farm,   plaintiff's    reasons   for   going   on 


the  fam  were  dearly  irrelevant  and  imma- 
terial; tbe  only  issue  being  whether  or  not 
defendant  agreed  to  buy  plaintiff's  half  inter- 
eat.— Sexton  V.  Lockwood.  207  S.  W.  856. 
®=3||2  (Mo.App.)  In  an  action  against  an  in- 
surance company  by  a  solicitor  and  collector 
for  services  in  Investigating  claims.  plaintiS's 
evidence  that  he  put  a  charge  of  $3.50  for  eacli 
investigation,  which  "will  cover  all  tbe  trareU 
that  I  had,**  did  not  prove  value.— Cheek  r. 
National  Life  Ins.  Co.  of  United  States  of 
America.. 207  S.  W.  882. 

9=3)  13(8)  (Tex.Civ.App.)  In  an  action  wherein 
it  was  claimed  that  a  transfer  of  land  from  ho»- 
band  to  wife  was  fraudulent,  testimony  that 
land  conveyed  had  cost  $11  an  acre  when  bought 
15  years  prior  to  the  transfer  was  insufficipnt 
to  show  tne  value  of  land  under  a  claim  that 
the  land  was  transferred  in  payment  of  a  drht 
to  the  wife.- DUtz  v.  Dodson.  207  S.  W.  356. 
«=>l  13(11)  (Tex.Com.App.)  The  rent  paid  b.v 
plaintiff  for  pasture  could  not  determine  the 
market  value  of  grass  destroyed  by  fire.  but. 
if  there  was  no  market  valoe,  the  rent  might 
be  a  circumstance  to  be  considered  in  arriving 
at  the  value  of  the  grass  for  the  purpose  for 
which  it  was  intended.— Ohiraro,  R.  I.  &  G. 
By.  Co.  V.  Word,  207  S.  W.  902. 
4cs|  14  (Mo.App.)  In  actio*  to  recover  amonnt 
due  OB  contract  of  sale  of  growing  crop.  anl;r 
issue  involved  being  as  to  whether  defendant 
had  agreed  to  buy  crop,  evidence  thai  plaintiff 
devised  a  ridiculous  instrument,  with  which  he 
cultivated  tbe  crop,  was  erroneously  admitted: 
there  being  no  question  as  to  the  condition  of 
the  crops  at  the  time  of  the  alleged  sale.— Sei- 
ton  V.  Lockwood,  207  S.  W.  856. 

(B)  Bea  CMBSta. 

$=»I26(1)  (Tex.Clv.App.)  Declarations  made 
by  one  who  has  suffered  injuries,  as  to  how 
the  accident  happened,  are  admissible  as  res 
gestffi  when  made  under  stress  of  nervous  ex- 
citement which  stills  the  reflective  faculties, 
and  the  time  between  tbe  accident  and  declara- 
tion is  so  brief  that  it  must  be  assumed  a 
"Consideration  of  self-interest  could  not  have 
been  brought  fully  to  bear  by  seasoned  reflec- 
tion (citing  Words  and  Phrases,  First  and  Sec- 
ond Series,  Res  Gestse).— Panhandle  &  S.  K. 
Ry.  Co.  V.  Huckabee,  207  S.  W.  329. 

The  qnestion,  whether  the  circusistances 
show  sucb  spontaniety  as  to  render  a  declara- 
tion of  an  injured  person  as  to  how  tbe  acci- 
dent happened  admissible  as  part  of  the  rr$ 
gestiB,  rests  largely  in  tbe  discretion  of  the 
trial  court;  but  the  facts  and  evidence  should 
be  sufficient  to  justify  the  reasonable  conclu- 
sion that  the  declaration  was  made  nnder  such 
conditions  as  that  it  might  be  said  the  re- 
flective faculties  were  not  dominant. — Id. 
<&=>I26(2)  (Tex.Civ.App.)  A  declaration  made 
by  deceased  to  his  fatner  about  1%  hours  after 
the  occurrence  of  the  fatal  accident,  as  to 
how  it  occurred,  in  which  decedent  explained 
that  one  of  the  standards  holding  hie  load  of 
lumber  broke  in  crossing  railroad  tracks  and 
caused  hia  team  to  run  away,  held  not  admissi- 
ble as  part  of  the  res  gests.— Panhandle  &  S. 
F.  Ry.  Co.  V.  Huckabee,  207  S.  W.  329. 

▼.  BEST  Ain»  SEOOMDABT  EVIDENCE. 

€=3 158(5)  (Tex.ComApp.)  As  there  is  no  stat- 
utory requirement  in  Texas  that  a  sheriff's  deed 
shall  contain  a  recital  of  the  authority  under 
which  it  is  executed,  such  recital  is  not  cod- 
petent  secondary  evidence  of  the  sheriff's  power 
to  seU.— Bichards  v.  Rule,  207  S.  W.  912. 

Whether  a  sheriCTs  deed  was  executed  bj 
virtue  of  the  requisite  authority  may  be  es- 
tablished by  competent  secondary  evidence,  ana 
tbe  questlM  is  not  foreclosed  by  the  fact  tht' 
the  execution  docket  contains  no  entry  uf  tie 
issuance  of  an  order  of  sale. — Id. 
<e=>l77  (Tex.Com.App.)  Tbe  fact  that  the  ber. 
evidence  of  a  sherifTs  authority  to  sell  is  na: 
available,  and  that  proper  predicate  bas  bees 
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laid  for  atamiBxy  tvlMkcc.  AMb  noft  Uter  th» 
rule  tb4t  recital  in  -a  theriCrs  deed  ia  cot  com- 
jietcnt  evidence  o£  his  power  to  sell.— Itichards 
V.  Hule,  207  S.  W.  912. 

€=3t8l  <Tex.Civ.App.)  In  action  involTinj  own- 
ership of  attached  automobile  claimed  by  third 
party,  parol  evidence  of  claimant's  telegrams 
to  attachment  defendant  for  purpose  of  show- 
ing title  was  admissible  without  accounting  for 
their  absence;  the  telegrams  not  beinr  basis 
of  the  action.— Frost  v.  Smith,  207  8.  W.  392. 
<&=»I86(4)  (Tex.Civ.App.)  In  trespass  to  try  ti- 
tle, depending  upon  whether  a  deed  was  forged, 
where  it  appeared  that  the  deed  was  destroyed, 
and  the  parties,  witnesses,  and  notary  bad  died, 
declaration  by  a  witness  that  an  attesting  wit- 
ness said  be  bad  seen  the  grantor  sign  the  deed, 
in  corroboration  of  other  testimony,  was  not  in- 
iidmissible  as  hearsay.— Rodgers  v.  Bell,  207  S. 
W.  680. 

vn.  ASMisBzoirs. 

(A)  Rstave,  Porat.  and  laeldcnta  I* 


«=2f3n)  (Tei.Civ.App.)  Plalntirs  teatimony 
with  reference  to  offer  of  defendant  raillway 
company  to  make  settlement  for  damages  due  to 
fire  alleged  to  have  been  canaed  by  Its  engine 
held  inadmissible.— QnanMi,  A.  &  P.  By.  Co.  v. 
I^nncaster,  207  S.  W.  {tO«. 
®te2l3(l)  (Tex.Clv.App.)  In  a  purchtoer's  ac- 
tion for  payment  npon  vendor's  failnre  to  de- 
liver deed  and  sink  well  by  agreeii  date,  any 
testimony  tending  to  show  yendor'B  willingness 
to  comply  with  the  contract  within  reasonable 
time  after  sndi  date  is  admisBible,  but  counter 
propositions,  or  offers  In  the  natare  of  a  com- 
promise, should  not  be  admitted.— McDonald  v. 
Whaley,  207  S.  W.  809. 

(B)   Proof  aad  BIToat. 

<S=>265(7)  (Mo.App.)  "Judicial  admissions,"  or 
those  made  in  court  by  a  person's  attorney  for 
the  purpose  of  being  used  as  a  substitute  for 
the  regular  legal  evidence  of  the  facts  at  trial, 
are  conclusive  upon  the  client,  and  eamot  be 
withdrawn.— Probst  v.  St.  Louis  Basket  &  Box 
Co.,  207  S.  W.  891. 

VIII.   DECIi/kBATIOira. 

(A)    Nature,  Forai,  and   Ineldenta  in  Gen- 
eral. 

"S=>266  (Ark.)  Under  rule  admitting  book  en- 
tries in  course  of  business,  where  testimony  of 
living  witnesses  cognizant  of  facts  cannot  be 
had,  their  declarations,  verbal  or  written,  must 
sometimes  be  admitted,  when  they  themselves 
cannot  be  called,  in  order  to  prevent  failure  of 
justice.— Busb  v.  Taylor,  207  S.  W.  22fl. 
<E=27I(2)  (Tex.Civ.App.)  In  a  purchaser's  ac- 
tion to  recover  payment  made  upon  vendor's 
failure  to  deliver  deed  and  sink  weU  by  agreed 
ilatp.  any  testimony  tending  to  show  vendor's 
willingness  to  comply  with  the  contract  within 
reasonable  time  after  such  date  Is  admissible ; 
but  self-serving  declarations,  counter  proposi- 
tions, or  offers  in  the  nature  of  a  compromise, 
should  not  be  admitted.— McDonald  v.  Whaley. 
.'07  S.  W.  G09.  """«i, 

S=»27l(13)  {Tex.Civ.App.)  In  action  for  slan- 
ler.  telegram  from  plaintiff's  agent  to  plaintiff, 
itating  that  third  party  had  notified  agent  that 
lefendant  had  made  alleged  defamatory  re- 
narks,  was  inadmissible,  being  hearsay,  self- 
nTvmg,  and  not  binding  upon  defendant.— Prov- 
rlence-\\ashington  Ins.  Co.  v.  Owens,  207  S.  W. 

IX.  HEAHSAT. 

j=>3l7(4)  (Tei.CivApp.)  In  trespass  to  try  ti- 
If,  depending  upon  whetUcr  a  deed  was  forged, 
irlierc  it  appeared  that  the  deed  was  destroyed, 
n<l  the  parties,  witnesses,  and  notary  had  died, 
eelaration  by  a  witness  that  an  attesting  wit- 
fss  said  he  bad  seen  the  grantor  sign  the  deed, 
n  corroboration  of  other  testimony,  was  not 
iiadmiHsible  as  hearsay.— Rodgers  v.  Bell,  207 
i.  W.  630. 


«P»3i7f5)  (Tex.Qiv.Al»>.)  In  a  garnishment 
proceeding  where  the  judgment  debtor  had  de- 
posited money  In  the  name  of  .his  wife,  the  bank 
will  not  be  permitted  to  prove  that  it  did  not 
owe  the  judgment  debtor  by  introducing  in  evi- 
dcupe  hearsay  statements  of  the  judgment  debt- 
or and  his  wife  concerning  the  owncrsht))  of  the 
money.— Hnlshizer  v.  I^rst  State  Bank  of  Robe- 
town,  207  S.  W.  ^4. 

•8=318(1)  (Tex.Civ.App.)  In  trespaBs  to  try  ti- 
tle, where  defendants  claimed  under  an  alleged 
forged  deed  executed  by  an  attorney  in  fact,  re- 
citals of  execution  of  such  deed  in  notes  pur- 
porting to  be  for  thepurdiase  money,  given  30 
years  before  the  trial,  were  incompetent  as  hear- 
say.—Iiaacaster  V.  Snider,  207  S.  W.  .560. 
«3»3I8(2)  (Tez.Oiv.App.)  Is  action  for  slander, 
telegram  from  plaintiff's  agent  to  plaintiff,  stat- 
ing that  third  party  had  notified  agent  that  de- 
fendant had  made  alleged  defamatory  remarks, 
was  inadmissible,  being  hearsay.— Provid<«ce- 
WashiaKton  Ins.  Co.  v.  Owens,  207  S.  W.  666. 
«t!>3l8(8)  (TeX.Giv.App.)  In  trespass  to  ti-y  ti- 
tle, where  defendants  claimed  under  an  alleged 
forged  deed  executed  by  an  attorney  la  fact,  the 
record  of  afUdavits  as  to  gennineneas  of  the  aie- 
nature  of  the  attorney  in  fact  was  inadmissible 
as  hearsay.— Lancaster  v.  Snider,  207  S.  W. 
360 

«=»323(4)  (Tex.Civ.App.1  In  action  for  delayed 
dehvery  of  live  stock,  witnesses  who  accompa- 
nied shipment  could,  over  objection  that  their 
knowledge  was  based  on  hearsay,  testify  that 
the  market  was  lower  oti  the  afternoon  of  day 
on  which  destination  was  reached  thaa  daring 
mondng  of  same  day  prior  to  their  arrival, 
where  they  were  experienced  cattlemen,  bad 
shipped  a  great  many  cattle,  and  had  received 
market  reports  regularly.— Chicago,  R.  I.  &  G. 
Ry,  Co.  V.  Manby,  207  ^.  W.  157. 

X   OOCTTMENTART  GYTDSNOE. 
(O)  Pvtvata  'Wrttlnmm  ana  Pablloatiaaa. 

«e=»352a)  (Ark.)  While  train  sheets  kept  by 
railroad  s  train  dispatcher  from  reports  of  lo- 
cal  agents  are  competent  in  action  against  rail- 
road for  sotting  fire  along  right  of  way  they  do 
not  import  verity,  and  arc  not.  as  matter  of 
law,  conclusive  of  facts  recorded,  weight  being 
question  for  jury.— Bush  v.  Taylor,  207  S.  \\. 

<S=3352(3)  (Ark.)  Receiver  of  railroad,  while 
operating  trains  over  line  of  another  road,  was 
80  identified  in  situation  and  interest  with  such 
other  road  in  the  movement  of  traias  as  to 
make  the  records  kept  by  it  binding  upon  him.— 
Bush  V.  Taylor,  207  S.  W.  226. 
<fc=>354(12)  (Ark.)  Kntries  in  books  made  by 
private  parties,  in  ordinary  course  of  business, 
are  admissible  if  contemporaneous  with  facts 
to  w,Meh  they  relate.— Bush  v.  Taylor,  207  S. 
W-  226. 

(D)    Production,    Anthentlcation,   and    Kf- 
teet. 

®:^370(3)  (Ark.)  In  action  against  receiver  of 
railroad  for  setting  fire  in  operating  trains 
over  another  road,  train  sheets  kept  by  train 
dispatcher  of  such  other  road  showing  daily 
movement  of  all  trains,  including  those  of  re- 
ceiver's road,  though  not  supported  by  supple- 
tory  oath  of  dispatcher  or  employe  who  ac- 
tually made  entries,  held  admissible  against  re- 
ceiver.—Bush  V.  Tavlor,  207  8.  W.  226 
*=»376(1)  (Ark.)  Entries  in  books  made  by 
private  parties  in  ordinary  course  of  buaioesH 
are  admissible  if  contemporaneous  with  facts 
to  which  they  relate,  and  if  supported  by  sup- 
pletory  oath  of  party  who  made  entries,  or 
one  having  personal  knowledge  of  facts,  if  liv- 
ing and  accessible;  if  not,  or  insane,  by  proof 
of   handwriting.— Bush   v.  IVtylor,  207   S.   W. 

«=5»383(C)  (Ark.)  While  train  sheets  kept  by 
railroad's  train  dispatcher  from  reports  of  local 
agents  are  competent  in  action  against  ra" 
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for  settins  fire  along  ri«rht  of  way,  they  do  not 
import  TeritT,  and  are  not,  aa  matter  of  law, 
conclusive  of  facts  recorded,  weight  being  qnea- 
tion  for  jury.— Bosh  v.  Taylor,  207  S.  w.  226. 

XI.  PABOI.  OB  EXTBINSXO  EVXDEirOE 
ATFEOTINO  WIUTINOS. 

(A)  Ooatrsdletlnac,  Varylnap,  or  Addlnv  to 
Terma  of  Written  Inatrament. 

^=>4t3  (Tex.Gir.App.)  In  a  purchaser's  action 
against  the  seller  of  land  for  remoTing  ^turea, 
evidence  that  the  seller's  agent,  after  the  con- 
tract and  deed  had  been  executed,  stated  that 
the  fixtures  did  not  belong  to  the  land,  etc., 
could  not  affect  the  deed  and  contract. — Alex- 
ander V.  Anderson,  207  S.  W.  205. 
«=»4I9(2)  (Tex.Civ.App.)  Testimony  to  show 
the  true  consideration  in  a  deed  is  always  ad- 
miaaible  and,  notwithstanding  the  recital  of  con- 
rideration,  it  may  be  shown  that  the  property 
was  a  gift  to  the  grantee,  and  therefore  his 
separate  property. — ^Burns  ▼.  Nichols,  207  S.  W. 
158. 

«s>4l9(2)  (Tex.ClT.App;)  Where  a  deed  recited 
that  the  consideration  was  $1  and  other  con- 
siderations, parol  evidence  is  admissible  to  es- 
tablish the  true  consideration. — Manton  v.  Oity 
of  San  Antonio.  207  S.  W.  951. 
«s»4l9(m  (Tex.CiT.App.)  Plaintiff,  in  an  ac- 
tion for  fraucralent  representations  as  to  time 
for  which  lease  could  be  renewed,  inducing  bis 
pnrchase  of  certain  land  and  lease  of*  other 
land,  can  show  that  part  of  the  recited  con- 
rideration  in  the  deed  to  him  of  the  land  bought 
was  for  the  lease.— Harris  v.  Mann.  2Cy!  S.  W. 
156. 

(B)  IsTalldatlBV  "mrrlttcn  Inatraaiont. 

* 

«=>433(11)  (Tex.CiT,App.)  Where  consignee 
sued  for  loss  of  goods,  and  the  carrier  produced 
a  receipt,  the  consignee  was  properly  allowed 
to  show  that  the  receipt  was  inadvertently  giv- 
en when  the  goods  were  not  delivered.— Gulf, 
C.  &  S.  F.  Rv.  Co.  T.  Rosenthal  Dry  Goods  Co., 
207  S.  W.  167. 

«=>434(8)  (Mo.App.)  Fraud  Is  an  exception  to 
the  rule  that  the  terms  of  a  written  contract 
cannot  be  changed  by  evidence  introduced  for 
that  purpose.— Guarantee  Veterinary  Co.  v. 
Shiklea.  207  S.  W.  841. 

«=»434(8)  (Tex.CHv.App.)  Where  fraud  exists, 
a  written  contract  can  be  proved  by  parol, 
though  it  adds  to  such  writing.— Martin  v.  Iro- 
quois Mfg.  Co.,  207  S.  W.  569. 

(C)  Se»sr«t«   or   Snbseanciit   Oral   Aarreo- 

meat. 

^9443(3)  (Tex.Civ.App.)  The  indebtedness 
mentioned  in  an  instrument,  executed  by  de- 
fendant and  a  company,  which  the  company 
agreed  to  satisfy  on  payment  of  a  certain  sum 
by  defendant,  not  being  definitely  stated,  and 
the  instrument  contemplating  that  a  pending 
suit,  in  which  the  company  and  another  assert- 
ed claims  against  defendant,  should  be  dismiss- 
ed, she,  so  pleading,  could  testify  that  the  com- 
pany's agent,  who  procured  her  signature, 
agreed  as  consideration  that  the  company  would 
satisfy  all  claims  asserted  against  her  in  the 
suit— Lovelady  v.  Harding,  2ffl  S.  W.  933. 

(D)  COBHtmctloa    or   Appllestlon    of  I<aii- 

Snase  of  Written  Instrnmemt. 

^s»457  (Mo.App.)  Parol  evidence  is  admissible 
to  explain  what  terms  used  in  contracts  of  pur- 
chase mean  in  general  tride  usage. — J.  C.  Lysle 
Milling  Co.  T.  Sharp,  207  S.  W.  72. 
«=»459(1)  (Tex.Civ.App.)  Where  contract  pro- 
vided that  note  given  as  part  of  purchase  price 
for  goods  fihOuld  be  applied  by  sellers  to  pay- 
ment of  all  claims  against  the  goods,  parol  evi- 
dence was  admissible  to  show  who  were  credi- 
tors of  sellers. — Warren  v.  Parlin-Orendorff  Im- 
plement Co.,  207  S.  W.  586. 


zn.  opinioir  evxdehoe. 

(A)  Coaelmloaa  and  Opialoaa  of  INTItacaa- 
•■  In  General. 

«=>47l(8)  (Tex.CiT.App.)  In  action  for  death  of 
employe  involving  question  of  whether  employ^ 
comprehended  danger  of  work,  foreman's  testi- 
mony that  employ^  a  "wages  were  never  rai.spd, 
because  Mr.  B.  thought  he  did  not  have  enougb 
experience  to  justify  it,"  was  the  statement  of 
a  fact,  and  not  objectionable  as  a  conclusion. 
— San  Antonio  Portland  Cement  Co.  v.  Gschwes- 
der,  207  S.  W.  967. 

In  action  for  death  of  employ^,  involvini; 
question  of  whether  employ^  comprehended 
dangerous  character  of  work,  foreman's  tes- 
timony that,  "I  am  satisfied  that  G.  [emidorfi 
did  not  understand  dangers  connected  with  baii- 
dling  of  live  wires  and  switches,  on  acconnt 
of  careless  way  in  which  be  handled  them,  but 
he  seemed  to  understand  roatine  of  work,"  wn 
statement  of  facts,  and  was  relevant. — ^Id. 
«==>47l(19)  (Mo.App.)an  action  againflt  rail- 
road for  injuries  from  fall  of  defective  and  in- 
securely fastened  ear  door,  statementa  by  wit- 
nesses that  wood  or  frame  around  door  was 
rotten  and  would  not  hold  staples  were  state- 
ments of  fact  and  not  of  mere  opinion.— Sat- 
nowski  T.  Mobile  &  O.  R.  Co.,  207  S.  W.  8^ 
9=9471(24)  (Tex.CiT.ApPk)  Question  as  to 
what  Oktght  have  happened  if  something  bad 
been  done,  which  witness  testified  had  not  been 
done,  called  for  a  conjectural  condosion.— 
Frick  T.  International  &  6.  N.  Ry.  Co„  207 
S.  W.  198. 

«s>472(6)  (Tex.CKT.App.)  Claimant  of  attaclie^ 
property,  who  has  not  seen  property,  shoidd 
be  limited  in  testifying  to  stating  the  fact* 
and  should  leave  it  to  the  court  and  jury  to 
determine  whether  or  not  such  facta  show  owb- 
ership  without  himself  expressing  an  opinion 
thereon.— Frost  v.  Smith,  207  S.  W.  392. 
(8=>472(8)  (Tex.CiT.App.)  While  a  nonexpert 
witness  may,  in  connection  with  facts  and  dr- 
cumstancea,  upon  which  her  opinicm  is  based, 
give  an  opiidon  as  to  mental  condition,  she  can- 
not testify  to  a  legal  conclusion  from  facts 
given,  either  by  herself  or  by  others,  which  em- 
bodies the  very  point  in  issue. — Daley  t.  Whit- 
acre,  207  8.  W.  MO. 

«5>478(1)  (Tex.CiT.App.}  While  a  nonexpert 
witness  may,  in  connecbon  with  facts  and  cir- 
cumstances upon  which  her  opinion  is  based, 
give  an  opinion  as  to  mental  condition,  sh* 
cannot  testify  to  a  legal  conclusion  from  f»rt< 
given  either  by  herself  or  by  others,  which  em- 
bodies the  very  point  in  issue. — Daley  t.  Whit- 
acre.  207  S.  W.  850. 

4a>488  (Tex.Civ.App.)  Witnesses,'  shown  t-> 
have  lived  in  the- county  19  and  27  years,  re- 
spectively, could  testify  upon  issue  of  value  e' 
grass  burned  by  fire  alleged  to  have  been  set 
by  defendant  railway  company's  engine. — Qni- 
nah,  A.  &  P.  Ry.  Co.  v.  Lancaster,  207  S.  ^ 
606. 

€=>50l(3)  (Tex.Oiv.App.)  While  a  nonexpert 
witness  may,  in  connection  with  facts  and  di- 
cumstances  upon  which  her  opinion  is  bas*d. 
give  an  opinion  as  to  mental  condition,  she  cas- 
not  testify  to  a  legal  conclusion  from  {ac» 
given,  either  by  herself  or  by  others,  which  «s- 
Bodies  the  veiT  point  in  issue.— Dalejr  t.  Whit- 
acre,  207  S.  W.  360. 

(B)  Bableata  of  Bxyert  Veatt^ear. 

«=»528(1)  (Mo.App.)  Whether  one'a  inabilio 
to  sleep  should  be  attributed  to  his  injoo. 
rather  than  hi*  alcoholic  habits,  is  a  subjn-t 
for  expert  testimony.— Colby  t.  Thompson,  2riT 
8.  W.  73. 

(C)  CoBBpeteaoT  «t  Kzperta. 

^s»539  (Mo.App.)  In  an  action  for  the  death  «i 

a  servant  who  was  scalded  in  a  vat,  a  witn€» 
who  had  been  a  carpenter  for  five  years  tn 
had  worked  for  defendant  off  and  on  for  rir*.' 
years,  held  competent  to  testify  that  a  raiii-: 
could  have  been  placed,  around  the  nit  for  pr- 
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t«ction,  etc.— Probst  t.  St  Lonia  Basket  & 
Box  Co.,  207  S.  W.  891. 

CD)  BxamlnaUom  of  Bxparta. 

^=»547  (Mo.App.)  Relative  to  one's  inability  to 
sleep  beinj(  attributable  to  his  injury,  rather 
than  to  bis  alcoholic  habits,  an  expert  should 
be  asked  whether  the  sleeplessness  could  result 
from  such  an  injury,  leaving  it  entirely  to  the 
jury  to  say  whether  it  did;  hut  questions  should 
not  be  so  framed  as  to  aubstitate  the  expert's 
judgment  for  that  of  the  jury.— Colby  ▼.  Thomp- 
son, 207  8.  W.  73. 

3=>553(4)  (Ark.)  In  action  against  provision 
dealer  by  cuatomer's  wife,  poisoned  by  arsenic 
in  flour  parobaaed.  bypotoetiaal  qnestion  to 
medical  witness,  embracing  all  undisputed  facts 
essential  to  issue,  as  to  whether  injuries  were 
produced  by  arsasieal  poison,  AeM  proper,  OT«r 
objection  there  was  no  testimony  tendiac  to 
prove  plaintiff,  prior  to  injury,  was  healthy. — 
Heinemann  v.  BarfieM,  2(fl  S.  W.  6S. 

(K)  BCeet  of  OiUnloa  BTMeaoe. 

€=»568(1)  (Tex.Com.App.)  In  suit  on  vendor's 
lien  note  which  had  been  property  of  an  estate, 
plaintiff's  burden  of  showing,  as  a  condition  to 
nia  riKht  of  action,  an  order  of  court  under 
Rev.  St.  1911,  art.'  3480,  authorizing  foreign 
administrator's  sale  or  assignment  thereof  to 
him,  was  not  sustained  by  his  mere  statement 
that  be  was  the  owner  of  the  note,  which  was 
a  bare  condosion  or  opinion,  without  basis  of 
fact,  and,  though  not  objected  to,  it  had  no  pro- 
bative force.— Webb  v.  Reynolds,  207  S.  W. 
914. 

€=»S68(4)  (Mo.)  Bzpert  testimony  or  opinion 
evidence  is  not  conclusive  on  the  triers  of  fact 
In  condemnation  proceedings  as  to  the  value  of 
the  land  taken  or  damages  sustained.— In  re 
Sixth  Street,  207  S.  W.  508. 
«=»57((7)  (Mo.)  EJxpert  testimony  is  not  con- 
clusive on  the  trifers  of  fact  in  condemnation 
proceedings  aa  to  the  value  of  the  land  taken 
nr  damafres  sustained.— In  re  .Sixth  Street,  207 
S.  W.  503. 

XTV.   IXrBIOHT  AMD  SXTFFtCVSlXCY. 

^=>593  (Tex.Civ.App.)  Hearsay  testimony,  un- 
sapported,  is  Insufficient  to  establish  an  essen- 
tial fact.— Texas  Midland  B.  Co.  v.  Cummer 
Mfg.  Co.,  207  S.  W.  617. 

®=>594  (Tex.Civ.App.)  The  jury  were  not 
bound  to  believe  the  testimony  of  two  witnesses 
although  not  directly  controverted.- Booker  v. 
Booker,  207  S.  W.  675. 

EXCEPTIONS,  BILL  OF. 

See  Appeal  and  Error,  <8=>511,  527,  544-555, 
582.  662,  1133;  Criminal  Law,  «=>1090,  IIU, 
1144. 

EXCHANGE  OF  PROPERTY. 

See  Sales.  «=»3;  Vendor  and  Purchaser,  4=»3, 
339.  341, 

@=»3(1)  (Tex.Civ.App.)  Where  plaintiff  receiv- 
ed title  to  a  lot  114  feet  wide,  representation  of 
iefendant,  with  whom  he  exchanged  property. 
Chat  lot  bad  114  feet  front,  would  be  literally 
;rue,  alttaough  the  114  feet  included  16  feet 
:akeii  up  by  sidewalk  and  private  parking,  and 
iudsmeBt  for  plaintiff  cannot  be  sustained  on 
:he  si^<u>d  that  fraud  was  perpetrated  by 
neaiuB  of  snch  representation.— Summit  Place 
-o.  ▼.  Terrell,  207  S.  W.  146. 
j=94  (Tex.Cav.App.)  Where  plaintiff  ezehang- 
!d  property  with  defendant  for  lot  represented 
>y  defendant  to  be  114  feet  wide,  but  which 
(laixiCiS  alleged  was  only  98  feet  wide,  hela 
hat  deed,  when  construed  as  a  whole,  vested 
a  plH"**"  the  fee  to  sidewalk  apace  and  title 
o  private  parfcing,  so  that  lot  was  114  feet 
Hde  as  reorcaentad. — Snmmit  Place  Co.  v.  Ter- 
.,-11,    a07  S.  W.  143. 


*»7  (Mo.App.)  Under  contract  whereby  de- 
fendant traded  a  farm  for  a  note  of  a  third 
person  secured  by  a  mortgage  and  chattel  mort- 
gage, each  valued  at  the  amount  of  the  face  of 
the  note,  with  provision  that  plaintiff  is  to 
have  the  interest  on  the  note  to  a  certain  date, 
defendant,  collecting  by  foreclosure  less  than 
the  face  of  the  note,  after  payment  of  taxes, 
costs,  and  attorney's  fees,  is  not  liable  to 
plaintiff  for  the  interest  reserved.- Swarti  v. 
Hller.  207  S.  W.  258. 

EXECUTION. 

See  Appeal  and  Error,  «=»171,  270;  Constitu- 
tional Law,  «=>43;  Evidence,  «=3l68,  177; 
Homicide,  4=3348;  Husband  and  Wife,  «=» 
116;  Judgment,  «as>853;  Pledges,  <8sa26; 
Statutes,  «=993. 

EXECUTIVE  POWER. 

See  Onstitutional  Law,  «=>80. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Appeal  and  Error,  «=»79,  1099;  Bills  and 
Notes,  «=»467,  486.  496;  Corporations,  «=» 
121;  Death,  «=>39;  Descent  and  Distribu- 
tion; Evidence,  «=>80,  668;  Guardian  and 
Ward,  «=s>68, 180;  Sales,  «8=»274;  Trial,  «=> 
350;   Wills;   Witnesses,  «=»149,  159. 

rV.   COLZ.EOTION'  Ain>  MAKAGXncZiNT 

OF  £8TAT£. 
(B)  Real  Property  and  Intereata  Thcreia. 

«=I29(1)  (Tex.CofflLApp.)  In  trespass  to  try 
title,  a  judgment  against  a  defendant  in  posses- 
sion as  plaintiffs  cotenant,  whether  consider- 
ed as  a  devisee  or  as  one  whose  interest  as 
executor  extended-  to  only  part  of  the  lahdr  was 
proper.— Stiles  v.  Bawkina,  207  S.  W.  89. 

(C)  Personal  Prope.rtr< 

<S=3l58  (Tex.Com.App.)  Under  Rev.  St.  1W.1, 
art.  3480,  forbidding  the  sale  of  any  property 
of  an  estate  by  as  administrator  without  an  or- 
der of  court,  the  term  "any  property"  indudes 
notes  as  well  as  all  otber  kinds  of  property, 
and  a  valid  assignment  of  a  note  is  a  "sale" 
of  it,  passing  the  title  to  assignee.- Webb  v. 
Reynolds,  207  S.  W.  914. 

VI.  AXXOWAXOE  AXD  PATUEHT  OF 

OliAIMS. 

<B)  Preaeatatloa  and  AIlowMiee. 

^=»227(4)  (Ky.)  Where  no  objection  was  made 
to  claim  based  on  lien  note,  because  of  insuffi- 
cient verification  under  Ky.  St.  K  387(M?874. 
but  issue  was  joined  upon  the  claim  without 
objection,  the  objection  was  waived. — ^King  v. 
King,  207  8.  W.  1. 

<D)  Prlorltlea  and  Pairaseat. 

<S=>272  (Tenn.)  Realty  as  to  which  testatrix 
died  intestate  could  not  be  subjected  to  pay- 
ment of  debts,  where  personalty  was  sufficient 
for  that  purpose ;  a  contrary  intention  not  ap- 
pearing from  the  wilL— Ford  v.  Cottrell,  207 
S.  W.  734. 

TIZ.  DISTRIBT71TOH   OF   ESTATE. 

4s>2M  (Tenn.)  A  general  legacy  of  a  certain 
amount  of  money  is  not  to  be  paid  until  all 
debts  are  paid  out  of  the  personal  estate,  the 
latter  being  the  primary  fund  or  property  for 
the  nayment  of  debu. — Ford  v.  OottreU,  207 
S.  W.  734. 

X.  AOTXOVS. 

<3=»43»  (Tex.Com.App.)  la  trespass  to  tiy  title 
brought  by  heirs  of  owner  against  his  widow's 
devisees,  it  ■was  not  error  to  refuse  to  join  the 
executors  under  the  widow's  will;  such  execu- 
tors having  no  interest  In  the  property.— Stiles 
V.  Hawkins,  207  S.  W,  88.  ,      .^...^jf^ 
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€=»45l.(2)  (Mo.App.)  In  an  action  by  deceased'* 
stepdaughter  to  recover  from  deceased's  ad- 
ministrator for  services  rendered,  held  that  in 
view  o{  the  evidence  it  was  not  error  to  sub- 
mit tbp  question  of  express  contract  for  serv- 
ices.—Shock  V.  Price,  307  S.  W.  834. 
4=s>45l(3)  (Mo.App.)  In  a  suit  against  estate 
for  services  rendered  to  the  decedent  an  in- 
struction purporting  to  cover  the  whole  case 
and  directing  a  verdict  for  plaintiff,  without 
limiting  the  evidence  to  be  considered  by  jury 
to  the  kind  and  character  of  services,  If  any, 
during  the  period  set  out  in  the  claim,  was 
reversible  error.— Kleinberg  v.  Kinealy,  207  S. 
W.  237. 

<S=»45 1  (3)  (Mo.App.)  An  instraction  that,  if  the 
services  furnished  deceased  by  plaintiffs  were 
rendered  with  the  expectation  on  the  part  of 
plaintiffs  that  tbey  were  to  receive  payment 
therefor,  and  the  expectation  on  the  part  of 
deceased  that  she  was  to  make  compensation 
therefor,  such  mutual  expectation  constituted 
a  sufficient  contract  held  sufficient  to  require 
a  finding  that  each  party  knew  of  the  other'a 
intention,  since  the  word  "expectation"  implies 
an  agreement.— Shock  v.  Price,  207  S.  W.  834. 
In  an  action,  by  a  stepdaughter  for  services 
rendered  deceased,  an  instruction  that  services 
rendered  by  one  relative  to  another  are  pre- 
sumed gratuitous,  and  that  plaintiff  must  over- 
come this  presumption,  and  prove  an  agree- 
ment for  compensation  existing  when  services 
were  rendered,  held  correct— Id. 

EXEMPTIONS. 

See  Homestead. 

IV.  PROTECTIOX    AND    EMFOROfe- 
MENT  OF  BIGHTS. 

4aBl23  (Ark.)  Where  debtor's  property  is 
worth  more  than  $600,  be  must  make  a  schedule 
of  all  his  property,  and  specify  particular  prop- 
erty he  wishes  exempted  nnder  Const,  art.  9. — 
UrUBn  t.  Batterall  Shoe  Co.,  207  S.  W.  489. 

EXPLOSIVES. 

See  Master  and  Servant  «s>89,  230,  278,  286, 
289;   Negligence,  <8a>30. 

<3=>I2  (Tei.Civ.App.)  Notwithstanding  right  to 
blast  upon  one's  own  property,  liability  for  dam- 
ages may  result  if,  in  view  of  all  the  circum- 
stances, a  person  of  ordinary  prudence  wonld 
reasonably  have  foreseen  injary.^^Iissouri  Iron 
&  Metal  Co.  v.  Cartwright  207  S.  W.  397. 

If,  when  defendants  set  off  a  blast  on  their 
land,  it  was  reasonably  apparent  to  a  person 
of  ordinary  prudence  that  it  might  frighten 
plaintiff's  horse  on  adjoining  highway,  defend- 
ants would  be  liable  for   resulting  injury.— Id. 

In  an  action  for  injuries  from  a  blast  on  de- 
fendants' land  frightening  plaintiff's  borse  on 
an  adjacent  kigbway.  •eyidence  sbowing  defend- 
ants' knowledge  of  plaintiff's  position  -and 
other  circumstances  held  suffldont  to  support 
verdict  for  plaintiff.— Id. 

Evidence  nctd  sufficient  to  support  a  finding 
of  negligence  of  defendants  In  not  taking  prop- 
er precaution  against  injury  to  plaintiff,  rid- 
ing a  horse  on  a  public  highway,  by  delaying 
the  setting  off  of  a  blast  upon  defendant's  hiai. 
— Id. 

Kvidencc  held  to  show  that  plaintiff  was  not 
guilty  of  contributory  negligence,  proximately 
contributing  to  his  injury  resulting  from  the 
horse  he  was  riding,  on  a  public  highway,  be- 
ing frightened  by  blasts  set  off  upon  defendants' 
land.— Id. 

EXTORTION. 

See  Boundaries,  «=»54. 

«=»!  I  (Tex.CivApp.)  A  suit  under  Rev.  St. 
1911,  art.  3915,  to  recover  four  times  the 
amount  of  excessive  fees  charged  by  a  county 
wrveyor,  is  one  for  a  penalty,  and  the  petition 


g   subject   to   strict   oonstnution.— Bedos    r. 
lucher,  207  S.  W.  613. 

A  petition  against  a  county  surveyor,  under 
Rev.  St  1911,  art  3915,  to  recover  atatntorj 
penalty  of  four  times  amount  of  excessive  fee-: 
charged,  mnst  allege  that  application  nnder  Ver- 
non's Sayles"  Ann.  Civ.  St  1914,  art  SOOl''. 
for  survey,  was  made  to  surveyor  in  proper 
county,  and  that  laud  surveyed  was  situated  in 
such  county.— Id. 

FACTORS. 

See  Brokers. 

FALLING  ARTICLES. 

See  Bailroads,  «s»272. 

FEDERAL  EMPLOYERS'  LIABILIH 
ACT. 

See  Commerce,  4=^27;  Death,  4s>39;  limita- 
tion of  Actions,  4B>127;  Master  and  Servant 
«3>a04. 

FELLOW  SERVANTS. 

See  Master  and  Servant,  «=>I85-201. 

FENCES. 

See  Adverse  Possession,  ^930,  00;  Landlord 
and  Tenant,  «9966;  RaUroads,  «s»411;  Wills, 
«=>661. 

FINES. 

See  Intoxieatinf  Liquors,  «s»170. 

FIRES. 

See  Appeal  and  Error,  «=9lOeO.  1064:  Car- 
riers, $=>177;  Damages,  4»112:  Evidence. 
«=3ll3,  213,  362,  370,  488:  Insurance.  «» 
627;  New  Trial,  «s3l02:   Railroads,  «s>4Sl.    ' 

FIXTURES. 

See  Evidence.  «s»413;  Sales,  «=»140:  Wit- 
nesses, 4=»379. 

«=»7  (Tex.Civ.Apn.)  The  purchaser  of  land  by 
^rtue  of  hts  deed  acquired  title  to  a  certain 
pump,  rods,  and  trough  which  bad  been  affiv-1 
to  the  realty  so  as  to  become  a  part  thereof.— 
Boyd  V.  Huid,  207  S.  W.  339. 
€=»7  (Tex.Civ.App.)  Thirty  thousand  pour: 
engine,  embedded  in  6-foot  deep  concrete  four, 
dation,  by  4  feet  long,  1^  inch  in  diamet't. 
bolts,  covered  with  concrete,  became,  as  a  mat- 
ter of  law,  a  part  of  the  realty  by  reason  <•' 
method  of  attachment  and  impossibility  of  r.- 
moval  without  Injury  to  real  estate. — Van 
Valkenburgh  v.  Ford,  207  S.  W.  405. 
®=32l  (Tex.Civ.App.)  A  conveyance  of  land  bv 
deed  containing  no  reservation  of  fixtures  pa»» 
title  thereto  to  the  purchaser,  regardless  of  s 
verbal  sale  or  disposition  of  such  fixtures.— Al*--!- 
ander  v.  Anderson,  207  S.  W.  205. 
«=»2I  (Tex.Civ.Appj)  Title  to  personalty  wbu : 
had  become  part  of  realty  was  in  vendor  •<* 
land,  subject  to  vendee's  right  to  pay  the  pric- 
f ailing  in  which  the  title,  free  from  any  eqnit. 
in  the  vendee,  passed  to  his  succpsaor.  with  titl- 
to  the  fixtures  constituting  a  part  of  the  tauL 
—Boyd  V.  Hurd,  207  S.  W.  3a». 
<S=a2l  (Tex.Civ.App.)  Where  veadoc  aeUs  idant 
with  machinery  located  thereon  aobject  to  veir- 
dor'a  lien,  and  machinery  is  subaequently  n- 
moved  and  new  machinery  installed,  the  ce* 
machinery  takes  the  place  of  the  otd  macbicer;. 
and  becomes  subject  to  the  lim,  on  dt' 
ground  that  depreciatic»i  of  vendor's  aecuric> 
will  not  be  permitted.— Van  Valkenbnrcfa  < 
Ford,  207  S.  W.  405. 

Where   machinery   compwang   part    of   pU:t 

sold  by  vendor  subject  to  vendor's  lien   is  r- 

placed   by  new  machineiT,   oonaistiiic   of  ii. 

000-pound  engine,  whid^  w^^^^ded  is  cf- 
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Crete  foim^Hon  6  feet  deep  -and  attartied  to 
foundation  by  5ron  bolts  4  leet  long,  the  ren- 
Uop's  lien  was  entitled  to  priority  over  chattel 
mortgage  on  tmch  engine. — ^Id. 

A  chattel  mortgage  on  electric  exciter,  sold 
to  corporation  operating  plant  sabject  to  Ten- 
dor's  lien,  was  entitled  to  priority  over  vendor's 
Hen,  where  it  was  not  attached  to  the  realty 
in  such  manner  aa  to  coastttute  It  a  fixture. 
—Id. 

<S=»35(3)  (T«.ClT.App.)  Ita  an  action  for  the 
removal  of  fixtures,  it  was  error  to  anbrnit  to 
the  jury  the  queaiaon  of  frand,  aoeldoit,  and 
mutual  mistake  in  wnitting  reference  to  the 
fi-^tures  from  the  contract  A  sale  of  the  land, 
where  there  was  no  evidence  raising  soch  icsoe. 
— Alexandw  v.  Andersoa,  207  S.  W.  209. 

FOOD. 

See  Evidence,  «=>553:  Pleading,  «s>8:  Sales, 
<S=»274:   Triali  «=9348i    War,  «s>4. 

<©=>25  (Arlt.)  Where  a  provision  dealer  sold 
plaintiffs  hasband  flour,  which,  in  the  exercise 
of  reasonable  care,  he  should  have  known  con- 
tained poison,  whereby  plaintiff  was  poisoned, 
and  suffered  physical  and  mental  pain,  plain- 
tiff had  a  cause  of  action  against  the  dealer  for 
neglisl»ce.— Heinemann  v,  /Barfield,  207  St 
W.  58. 

Dealers  furnishing  food  for  Iranian  consump- 
tion are  bound  to  exercise  care  respecting  fitness 
of  articles,  and  are  liable  in  damages  if,  by 
their  negligence,  nnwholesome  provisions  are  sold 
and  persons  made  ill  thereby,  actionable  negli- 
gence being  failure  to  exercise  care  of  man  of 
ordinary  prudence  to  prevent  damage  to  custom- 
ers from  articles  bongnt  for  immediate  use. — Id. 

Where  cause  of  action  against  provision  deal- 
er is  predicated  not  upon  implied  warranty  of 
fitness  for  human  consumption,  but  upon  a  neg- 
ligent Ale  of  nnwholesome  food  for  immediate 
consumption,  right  of  action  for  damages  is  not 
confined  to  immediate  purchaser,  but  extends  to 
any  person  who  mi^t  leasonably  be  expected 
to  suffer  injury,  being  based  on  "negligence," 
failure  to  exerdse  ordinary  care  to  prevent  in* 
jury  reasonably  to  be  anticipated. — Id. 

Whether  arsenic  was  mingwd  with  a  provision 
dealer's  flour,  whl(^  he  sulnequently  sold, 
through  his  negligence  in  directing  that  rat 
poison  containing  arsenic  be  placed  in  proximity 
to  the  flour  bin.  hdi  for  the  jury  in  action  by  a 
purchaser's  wire.— Id. 

FORFEITURES. 

See  Bail.  «s»90.  96;  Deeds,  «=>162;  Insur- 
ance, «S9388,  756;  Mines  and  Minerals,  «=» 
78. 

FORGERY. 

See  Evidence,  «e»18B,  '817,  818;  Indictment 
and  Information,  4=9llO;  Trespass  to  Try 
Title,  «=941. 

^=35  (Mo.)  The  essential  element  of  the  crime 
of  forging  order  or  check  on  incorporated  bank 
under  Rev.  St.  1909,  |  4043,  is  an  intent  to 
cheat  and  defraud.— State  v.  Stegner,  207  S.  W. 
828. 

^=9 1 2(1)  (Mo.)  In  prosecution  for  forging  check 
on  bank  in  violation  of  Kcv.  St.  1909,  S  4643,  it 
was  immaterial  whether  name  signed  to  forged 
check  was  that  of  a  real  or  fictitions  person, 
where  forged  check  showed  on  its  face  that  it 
had  BuflBdent  efficacy  to  enable  it  to  be  used 
to  the  injury  of  another.— State  v.  Stegner,  207 
S.  W.  826. 

^=326  (Mo.)  Information  chaning  forging  of 
cheek  on  bank  in  violation  of  Rev.  St.  1909,  g 
4043,  was  not  bad  for  failure  to  make  it  ap- 
pear that  purported  maker  was  a  natural  per- 
son, where  intormation  set  forth  the  tenor  of 
tha  check;   the  maker's  name  signed  thereto  in- 


dicating that  the  maker  was  a  nature!  perton.— 
State  v.  Stegner,  207  S.  W.  ^6. 

Information  charging  forgery  of  check  on  in- 
corporated bank  in  violation  of  Rev.  St.  1900,  | 
wa,  waa  sufficient  under  section  4921,  wh^ 
charge  was  made  la  general  terms ;  special 
avermenta  as  to  character  of  maker  or  of  person 
defrauded  being  unnecessary. — ^Id. 
«=s>20(5)  (Mo.)  In  prosecution  for  forgery  of 
check  on  incorporated  bank  in  vi^adon  of  Rev. 
St.  1909,  I  4648,  averment  that  check  was 
"drawn  on  the  A-^ —  National  Bank,  a  banking 
Qorporation  duly  organised  and  existing  accord- 
ing to  law,"  held  sufficient  averment  of  cor- 
porate capacity  of  bank  on  which  check  was 
alleged  to  have  been  drawn.— State  v.  Stegner, 
207  S.  W.  826. 

4s>34(l)  (Mo.)  In  prosecution  for  forging  check 
on  bank  in  violation  of  Rev.  St.  1909,  f  4643, 
evidence  of  fictitious  character  of  purported 
maker  of  forged  check  is  admissible,  ahhottgh 
there  was  no  allegation  in  information  as  to  the 
fictitious  character  of  maker. — State  v.  Stegner, 
207  S.  W.  S26. 

i8=337  (Mo.)  In  prosecntloB  for  forging  of 
check  on  bank  in  violation  of  Rev.  St.  190O,  I 
4643,  evidence  that  purported  maker  of  check 
had  no  account  with  or  funds  in  bank  on  which 
check  was  drawn  was  admissible.— State  v.  Steg- 
ner, 207  S.  W.  826. 

FRANCHISES. 

See  Bminent  Domain.  #s»2;  Municipal  Corpo- 
rations, «=s682;  Street  RaUroads.  «s>5S, 
60;  Waters  and  Water  Courses,  <»=9210. 

FRAUD. 

See  Appeal  and  Error.  4=»672,  1176;  Arson, 
®=>18;  Brokers,  ®=>95;  Cancellation  of  In- 
struments, 4=»37;  Contracts,  $=994;  Deeds, 
«=»72;  IMvorce.  «=>254;  Dower,  ®=>79.  80; 
Evidence,  «s>419,  434:  Exchange  of  Prop- 
erty, «B9S:  Fixtures,  «s>35;  Frauds,  StaO 
ute  of;  I'^audulent  Conveyances;  Husbaad 
and  Wife,  «s>272;  Insurance.  «s»3g0,  600, 
723,  817,  826;  Judgment,  (gE9252,  443,  460, 
514,966;  Larceny.  4=x>15;  Umitatitm  of  Ac- 
tions, «=3l92,  197;  Pleading.  «tt>104,  180; 
Release.  i8=352;  Sales,  «=»38,  43,  62,  124, 
354,  365;  Stipulations,  «s9l3;  Trpfpass  to 
Try  Title,  <8=»26,  35,  47}  Trial,  «=»1I,  874. 

n.   ACTIONS. 
(D)   Damaatea, 

€=»69(3)  (Tex.Civ.App.)  In  vendor's  action  for 
damages  against  puichaser  for  niisrepresentatioii 
as  to  solvency  of  maker  of  notes  received  in  part 
payment,  and  as  to  value  of  land  upon  which 
notes  were  to  be  a  vendor's  lien,  vendor's  meas- 
ure of  danoages,  if  action  is  to  be  t^ken  as  one 
of  deceit,  is  difference  between  land  conveyed 
and  consideration  received.— Luse  v.  Rea.  207 
S.  W.  942. 

In  vendor's  cross-action  for  misrepresentation 
of  purcliaser  as  to  solvency  of  maker  of  notes 
accepted  by  vendpr  in  part  payment,  evidence  of 
maker's  insolvency  should  be  with  reference  to 
time  of  alleged  false  repcesentations  or  as  ts 
time  when  value  of  notes  is  to  be  determined. 
—Id. 

FRAUDS,  STATUTE  OF. 

See  Specific  Performance,  9s»29;  Trusts,  *=» 
63%,  856. 

X.  PI.EAI>nrG.  EVIDEKOB.  TRIAI., 
AND  REVIEW. 

©=>I58(4)  (Tex.Civ.App.)  In  view  of  statute  of 
frauds  as  to  lease  for  more  than  a  year,  parol 
evidence  that  written  lease  in  terms  of  setond 
floor,  was  intended  to  also  cover  third  floor,  ii 
unavailiDg.— Lovelady  v.  Harding,  207   S.   W, 
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FRAUDULENT  CONVEYANCES. 

See  Estoppel,  «s>78;   Evidence,  4=9113. 

I.  TRAKSFEB8    AXD  TRAHSAOTIOXS 
IKVAUD. 

(O)  Property  and  Rlsbt*  Tranaferred. 

«=»47  (Ark.)  Bulk  Soles  Law,  prohibiting  sales 
of  merchandise  or  troods  in  bulk,  without  compli- 
ance with  prescribed  conditions  as  to  inventor; 
and  notice  to  creditors,  is  valid,  and  all  such 
sales  are  void. — Griffin  v.  Batterall  Slioe  Co., 
207  S.  W.  439. 

^3>47  (Tez.Giv.App.)  Where  a  retailer  obtained 
goods  by  falsely  representing  that  be  had  the 
money  to  pay  therefor,  the  wholesaler  upon 
discovering  the  fraud  could  demand  and  accept 
a  return  of  the  goods  without  becoming  liable 
to  creditors  under  Rev.  St.  1911,  arts.  3971- 
3973,  relating  to  sales  in  bulk.— John  T.  Barbee 
&  C!o.  V.  American  Brewing  Asa'n,  207  S.  W. 
384. 

(G)  Beaervatloaa  and  Truata  for  Grantor. 

9=>  1 1 1  (Ma)  A  debtor  cannot  create  a  trust 
in  his  own  favor  in  his  own  property  and  pro- 
vide omditions  against  the  property  being  sub- 
ject to  the  payment  of  his  own  debts,  even 
though  he  provides  for  a  contingent  remainder 
in  third  persons  in  view  of  Rev.  St.  1909,  | 
2880.— Jamison  v.  Mississippi  Valley  Trust  Co., 
207  S.  W.  788. 

Trust  agreement,  whereby  defendant  conveyed 
all  bis  interest  in  an  estate  being  administered, 
although  providing  that  in  case  of  his  death 
estate  should  go  to  his  heirs,  held  to  create  a 
trust  clearly  to  the  use  of  defendant  within  Rev. 
St.  1909,  {  2880,  making  such  conveyance 
fraudulent  and  void  as  to  creditors  of  grantor. 
-Id. 

<H)  Preferenocs  to  Creditors. 

«sall8(2)  (Tez.Civ.App.)  A  husband  may  pre- 
fer his  wife  to  another  creditor  in  the  payment 
4^  a  debt  which  he  ow(>s  her.  provided  the  trans- 
action is  free  from  fraud,  and  no  more  property 
is  conveyed  than  is  reasonably  necessary  at  its 
fair  market  value  to  settle  the  debt. — Dilts  v. 
Dodson,  207  S.  W.  366. 

n.  RIGHTS  AND  MABHTTIEg  OF 
PARTIES  Ain>  PTTROKASERS. 

(A)   Orlariaal  Parties. 

«s»l8l(l)  (Ark.)  Under  Bulk  Sales  Law,  one 
who  buys  a  stock  of  ^oods,  without  giving  notice 
to  creditors,  as  required  in  such  act,  becomes  a 
receiver,  and  is  liable  pro  rata  to  creditors,  al- 
though the  sale  was  made  in  good  faith. — Griffin 
V.  Batterall  Shoe  Co.,  207  S.  W.  439. 

m.  REMZa>IES   OF  CREDITORS  AND 
PCTRCBASERS. 

(A)  PeraoBs  Bntltled  to  Auu^rt  lavallditr. 

^s>2t3  (Tez.Oiv.App.)  One  who  purchased  a 
note  given  by  the  buyers  as  part  consideration 
for  goods  purchased  would  not  be  a  "creditor," 
within  Bulk  Sales  Law  (Vernon's  Saylee'  Ann. 
Civ.  St.  1914,  arts. -3971-8973),  providing  that 
a  bulk  sale  shall  be  void  against  creditors. — 
Warren  v.  Parlin-OrendorS  Implement  Co.,  207 
S.  W.  5^       - 

<=>222  (Tez.Oiv.Aiip.)  A  creditor  who  has  fix- 
ed a  lien  upon  land  by  the  levy  of  attachment 
or  other  judicial  process  or  by  the  filing  of  ab- 
stract of  judgment  in  the  deed  records,  is  a 
"creditor"  within  Vernon's  Sayles'  Ann.  Civ. 
St.  1914,  art.  6824,  making  unrecorded  deeds 
of  conveyance  void  as  to  creditors. — Diltz  v. 
Dodson,  207  S.  W.  356. 
«=»225  (Tez.Civ.Api>.)  Creditors  of  sdlera  by 
affirming  contract  of  sale  made  it  their  own,  and 
would  be  estopped  to  set  op  that  it  was  origi- 
nally illegal.— Warrea  v.  Parlin-Orendorff  Imple- 
ment Co.,  207  S.  W.  586. 


(O  RlKht   of  ./^etlon   to    Bet   Aatde    Traas> 
ter.  and  Defeasea. 

«=>237(2)  (Mo.)  Where  defendant  created  ■ 
trust  in  his  own  favor  in  his  own  interest  in 
an  estate  being  administered,  his  judgment  crrd- 
itors  could  by  a  proper  proceeding  in  equity 
subject  the  corpus  of  the  trust  estate  to  the 
payment  of  their  judgments.— Jamison  t.  Mis- 
sissippi Valley  Trust  Co.,  207  S.  W.  788. 

(F)  Pleadlac 

«s»266(2)  (Tez.Civ.App.)  In  an  action  by  t 
creditor  under  Rev.  St  1911,  arts.  3971-^73. 
against  one  receiving  stock  m  bnlk.  a  special 
answer,  as  against  a,  general  demurrer,  heii 
to  sufficiently  allege  that  there  had  been  no 
sale  in  violation  of  .  such  statntes^ — Jctm  T. 
Barbee  &  Co.  v.  American  Brewinc  Aas'n,  207 
S.  W.  334. 

<=>269(1)  (Tez.Civ.App.)  In  an  action  by  a 
creditor  under  Rev.  St  1911,  arts.  3871-^73. 
against  one  receiving  stock  in  bulk,  the  def«d- 
ant  was  entitled  to  prove,  under  a  general  de- 
nial, that  there  was  no  liability  on  its  pan 
under  the  Bulk  Sales  Law.— John  T.  Barbee 
&  Co.  V.  American  Brewing  Aas'n,  207  S.  W. 
334. 

(O)  Bvldenee. 

-^=3283  (Tez.Civ.App.)  In  a  controversy  be- 
tween a  holder  c^  a  prior  unrecorded  deed  and 
a  "creditor"  under  Vernon's  Saylea'  Ann.  Civ. 
St  1914,  art,  6824,  the  holder  of  the  unrecord- 
ed deed  has  the  burden  of  showing  that  the 
creditor  had  notice  at  the  time  his  lien  attachnl 
or  prior  thereto. — ^Dilta  v.  Dodson,  207  S.  W. 
356. 

«=3298(8)  jTez.Civ.App.)  Evidence  had  to 
warrant  a  finding  that  a  transfer  of  land  from 
husband  to  wife  was  made  for  the  purpose  of 
defrauding  creditwv. — Dilts  v.  Dodson,  207  S. 
W.  366.  — ~~, 

FRIGHTENING  HORSES.' 

See  Explosives,  $=>12. 

GAME. 

See  Evidence,  «S9318. 

GARNISHMENT. 

See  Evidence,  $=»817;  Sheriffs  and  ConataUes. 

«=>ie& 

VI.  PROCEEDINGS   TO   SITPPOXtT  OB 
ENFORCE. 

<£=>I84  (Tez.GiT.^p.).  The  fact  that  money 
was  deposited,  in  the  name  of  another,  whoi 
standing  alone,  will  make  a  prima  facie  case  of 
ownership  by  such  other;  but  where  it  appears 
that  control  of  deposit  was  reserved  by  an  agife- 
ment  that  it  was  to  be  paid  out  oa  cheeks  drairs 
by  the  depositor  aa  agent  for  the  other,  and  the 
depositor  on  being  garnished  hastily  withdreir 
the  deposit  and  transferred  it  to  the  name  of  stili 
another  person,  the  court  will  find,  in  a  gamirb- 
ment  proceeding,  that  the  money  Monged  to  t^ 
depositor.— Hulsbizer  v.  First  State  EUuk  ol 
Robstown,  207  8.  W.  584. 

GIFTS. 

See  Evidence,  €=>419;   Husband  and  Wife,  es 
119,  132,  144;  Truats,^  <»=»12. 


I.  INTER  VIVOS. 

«=3l6  (Tez.Civ.App.)  To  eonstitnte  a  -valid  «lCt 
inter  vivos,  there  nuat  foe  a  gratoitoaa  and  abac- 
lute  transfer  of  the  propertv  from  tbe  dnnor. 
taking  effect  immadiately,  and  folly  executed  by 
delivery  and  acceptance.— Martin  v.  Martin,  207 
S.  W.  188. 

e=s>2S  (Tex.Civ.App.)  It  is  necessary  to  the  va- 
lidity of  a  parol  gift  of  land  that  poesession  V 
delivered  and  valuable  improvements  made  witi 
the-  knowledge  or  consent  of  the  donor,  and  tk> 
mere  taidng  of  posseasion  and  maldns  ot  v» 
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proTements  'of  inittniBcant  value  ii  not  suAcient' 
■where  the  value  of  the  rents  exceeds  that  of  the 
improvements.— Martin  v.  Martin,  ^207  S.  W. 

«=>49(1)  (Tex.CMv.App.)  AHegecl  parol  gifts  as- 
serted for  the  first  time  after  the  death  c^  the 
donor,  to  be  ubheld  must  be  supported  by  evi- 
dence that  is'ftiD,  clear,  and  f^ee  from  nnoer- 
tainty.— Martin  v.  Martin,  207  a.  W.  188. 
«=>49(4)  (Tez.Civ.App.)  One  aeekinc  to  recover 
title  to  laad  npon  an  alleged  parol  gift,  aa 
against  tha  holder  of  a  legal  record  title,  must 
establish,  b»  full,  dear,  and  satisfaetory  evi- 
dence, a  gift  of  the  land,  the  teims  and  ooadi- 
tions  of  which  must  be  shown  free  from  ambigu- 
ity, and  not  merely  an  espreetliHi  of  an  intent 
to  make  the  gift  at  a  future  time.— Martin  v. 
Martin.  207  S.  W.  188. 

£^idenc«  held  insufficient  to  establish  a  parol 
?ift  of  land  relied  on  by  defendant,  the  terms  of 
tbe  gift  not  being  dearly  shown,  and  no  mak- 
ing of  improvements  of  substantial  yaln*  being 
disclosed.— Id. 

GRAND  JURY. 

See  Criminal  Law,  «es>393:  Witnesses,  «=>255, 

379,  388,  393. 
<S==>37  (Mo.)  Defendant  conid  not  be  compel- 
l(>d  to  come  before  the  grand  jury,  and  on  oath 
either  confess  his  gnilt  or  commit  perjury.— 
SUte  V.  Caperton,  207  8.  W.  796. 

GROUND  RENTS. 

See  Wills,  «=s>732. 

GROWING  GRAIN. 

See  Insurance,  ^s>163. 

GUARDIAN  AND  WARD. 

See  Appeal  and  Error,  ®=>1040;  Criminal  Law, 
«=>4(l2;  Embezzlement,  $5343;  Infants.  $=> 
84,  90;    Pleading,  «=>403;    Trial,  <S=3350. 

I.  OVAJaDIAHSHIF  IV  OEXBBAXi. 

«=»2  (Tez.Civ.App.)  Order  of  probate  court,  di- 
vesting itself  of  supervisory  control  of  estate  in 
guardianship,  was  a  nullity.— Davis  v.  White, 
207  8.  W.  67». 

in.  CVSTOST  AHD  OAHB  OF  WABD'B 
FER80H  AHD  ESTATE. 

€=358  (Tex.Ciy.App.)  Where  guardian  bad  am- 
ple funds  as  executor  and  trustee  to  educate  and 
maintain  wards,  and  was  charged  under  the  will 
to  use  such  funds  for  that  purpose,  neither  he 
nor  his  sureties  are  entitled  to  credit  for  any  of 
guardianship  fund  expended  for  such  purpose 
-without  authority  from  tbe  probate  court.-r]Da- 
vis  V.  White,  207  S.  W.  679. 

V.  Aonoxs. 

«=s>i30  iCrc|z.CHv.App.)  Where  bank  sued  aa 
guardian,  and  there  was  no  plea. putting  in  issue 
Its  capacity  to  sue  as  such,  there  was  no  neces- 
sity for  any  praof  aa  to  its  capacity,  and  it  is 
uiuiecessary  to  inquire  whether  evidence  of  pro- 
ceedings culminating  in  appointment  and  qualifi- 
cation of  bank  as  guardian  was  properly  admit- 
ted (Rev.  St.  1911,  art  190C,  subds.  2,  3).— 
Davis  V.  White,  207  S.  W.  679. 

Vm.  IXABIX.ITIE8  on  GUABSIAir. 
SHIP  BONDS. 


»IM  (Tez.Civ.App.>  Notwithstanding  decree 
in  accounting  suit  against  guardian  as  executor 
and  trustee  excepted  guardianship  fund,  if 
guardian  in  such  suit  or  otherwise  has  in  whole 
or  part  accounted  to  his  wards  for  Ruardianship 
fund,  his  sureties,  who  were  not  made  parties  to 
accounting  suit,  are  protected  to  the  extent  of 
such  accounting.— Davis  v.  White,  207  S.  W. 
679. 


-DTOEfi*  •    -  

•  •■me  tayla  aad  KST-KDMBBB 

'<S=»A2^^  P^.Ofv.App.)  ih  "gait"  by  Wards' on 
guardianship  bond,  special  «xc«^tion  based  upon 
theory  that  distrfet  oonrt  had  no  jurisdiction 
until  wards  had  invoked  all  remedies  possessed 
by  them  in  probate  court  was  without  merit^r- 
Davis  V,  White,  207  8.  W.  679. 
4S9 182^5)  (Tez.Civ.App.)  In  auit  upon  guard- 
ianahip  bond,  petition  as  against  sureties  was 
defective,  where  there  was  no  allegation  that 
they  executed  the  bond,  or  that  they  refused  to 
comply  with  the  terms  thereof  .—I^vis  v.  White, 
207  S.  W.  679. 

Copying  guardianship  bond  in  petition,  and 
alleging  that  sursties  were  Indebted  and  Ubble 
to  plaintiffs,  would  not  show  execution  of  the 
bond  by  the  sureties.-^ d.. 

Allegation  that  sureties  on  guardianship  bond 
became  liable  and  indebted  to  plaintiffs  on  the 
bond  does  not  imply  a  failure  on  the  part  of  tbe 
sureties  to  discharge  their  liability  and  indebted- 
ness.— Id. 

<8=>l82(e)  (Tex.(3iv.App.)  In  suit  on  guardian- 
ship bond,  defendants  bad  tbe  burden  of  show- 
ing that  the  guardian  had  accounted  for  the 
guardianship  fund.— Davis  v.  White,  207  S.  W. 
679. 

HAIL  INSURANCE. 

See  Insurance,  4es168,  282,  390,  639,  661,  579, 

'(tea 

HARMLESS  ERROR. 

See  Appeal  and  Error,  «=3>1026-1071;  Crimi- 
nal Law,  «3>1166-1170^. 

HEALTH. 

See  Constitutional  Law,  ^=>8i,  265;  Divorce, 
.<&=>148;  Insurance,  €=3068;  Schools  and 
School  Districts,  «s>158. 

HIGHWAYS. 

See  Dedication,  «=9l6;  Easements,  $=3lSS; 
Indictment  and  Information,  9=932,  111;  In- 
junction, 4=»137;  Municipal  Corporations, 
9=3682;  Railroads,  9=3259;  Turnpikes  and 
Toll  Roads. 

I.  ESTABUSBMSm.  AKTERATIOir, 
•  AMD  DISOOHTIirCANCE. 

(A)   EatabllBkmeDt  br  PreaorlptlOB,  Vser. 
or  Reeosmltion. 

9=3 1 7  (Ky.)  In  suit  to  require  defendant  to 
remove  a  gate  built  acroas  an  alleged  pablio 
county  road,  held  that  road  was  only  a  pass- 
way  of  prescriptive  origin.— Miller  r.  Miller, 
207  8.  W.  450. 

(C)   Alteration,     Vaeatlon,    ar    AbanCoa- 
■aent. 

9=376  (Tez.Civ.  App.)  A  road  never  located 
by  a  jury  of  view  may  be  ordered  closed  with- 
out notice  or  hearing,  but  where  a  landowner's 
rights  were  not  confined  to   general  rights  of 

{mbiic,  but  had  been  established  by  a  judgment 
ong  prior  to  litigation,  commissioners'  court 
could  not  waive  such  rights  for  him  nor  au- 
thorize closing  or  obstructing  of  roadway  with- 
out his  consent — Santa  T€  Town- Site  Co.  v. 
NorveU,  207  8.  W.  960. 

(D)  Title  to  Fee   aa«  Riarhta  of  Abattlas 
Owner*. 

9=380  (Ky.)  In  suit  to  require  defendant  to  re- 
move a  gate  built  across  an  alleged  public 
county  road,  keld  that  road  was  only  a  passway 
of  prescriptive  origin,  and  did  not  affect  de- 
fendant's tiUe.— MiUer  v.  Miller,  207  S.  W.  460. 
9=387  (Ky.)  In  suit  to  require  defendant  to 
remove  a  gate  built  across  an  alleged  pnblic 
county  road,  held  that  road  was  only  a  pass- 
way  of  prescriptive  origin,  and  did  not  affect 
defendant's  title,  except  that  he  could  do  noth- 
ing that  would  unreasonably  interfere  with  the 
rights  of  those  using  the  road  as  a  passway. — 
MUler  v.  MiUer,  207   S.   W.  450. 
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IT.  HIOKWAT  SZStnUOTS  AITD 
OFFZO£X8. 

4=>B0  (Ark.)  In  a  suit  wherein  a  road  improve- 
ment district  daimeJ  damages  from  a  brolcerage 
firm  for  breacli  of  a  contract  for  tlie  parchase  of 
road  improvement  bonds,  evidence  held  to  show 
that  counsel  upon  whose  approval  of  the  bonds 
defendants  agreed  to  purchase  them  had  actnally 
approved  such  bonds,  malting  a  defendant  liable 
for  breach  of  contract. — St.  Francis  County 
Road  Improvement  Dist.  No.  2  v.  Southenx 
Trust  Co.,  207  S.  W.  52. 

▼.  BEOUUk.TIOir  Ain>  USE  FOB 
TKAVEZ.. 

(A)   Obatraetlona  anfl  Bneroaoliinents. 
«=»I53  (Tcz.Civ.App.)  The    obstruction    of   a 
public  highway  is  a  nuisance.— Santa  F6  Town- 
Site  Co.  V.  riorvell,  207  S.  W.  960. 

A  road  never  located  by  a  jury  of  view  may 
be  ordered  closed  without  notice  or  hearing; 
but  where  ?.  landowner's  rights  were  not  con- 
fined to  general  rights  of  public,  but  had  been 
established  b^  a  judgment  long  prior  to  liti- 
gation, commissioners'  court  could  not  waive 
such  rights  for  him  nor  authorize  closing  or 
obstructing  of  roadway  without  his  consent 
— Id. 

«=»I55  (Tex.Civ.App.)  The  right  of  a  private 
party  to  restrain  the  obstruction  of  a  public 
highway  is  dependent  npon  sustaining  some 
special  injury  different  in  kind  from  that  sus- 
tained by  the  public. — Santa  V6  Town-Site  Co. 
v.   Norvell,   207  S.   W.  980. 

Owner  of  land  materially  affected  in  value  by 
obstruction  of  public  highway  has  the  right  to 
restrain  such  obstruction,  having  sustained  a 
special  injury  different  from  that  sastained  by 
general  public. — Id. 

«=»I59(2)  (Tex.Civ.App.)  Judgment  establish- 
ing plaintiff's  right  to  the  Use  of  particular  road- 
way held  objectionable  as  decreeing  title  to 
the  land.— Santa  Ti  Town- Site  Co.  T.  Norvell, 
207  S.  W.  960. 

HOLIDAYS. 

See  Master  and  Servant,  €=372. 

HOMESTEAD. 

See  Husband  and  Wife,  «=>273. 

n.  TRANSFER  OR  INCTJMBBAirOE. 

4S9<I7  (Tex.Civ.App.)  Sale  of  standing  timber 
on  homestead  lands  of  husband  and  wife,  made 
by  husband  alone,  wife  not  joining  in  convey- 
ance, passed  title  as  against  subsequent  buyer 
of  timber,  from  husband's  grantee  of  lands; 
nse  of  lands  as  homestead  not  having  been  in- 
terfered \^'ith  or  value  impaired  by  sale  of  tim- 
ber.—Downey  V.  Dowell,  207  S.  W.  685. 

HOMICIDE. 

See  Criminal  Law,  «=a404.  726,  763.  764,  778, 
785,  800,  823,  1036.  1170.  1184;  Insurance, 
«=»464;  Jury,  igsslSl;   Witnesses,  «=»277. 

n.  asuROER. 

(S=>I7  (^lo.)  Where  defendant  insulted  anoth- 
er man  8  wife,  then  assaulted  the  man  with- 
out reason,  and  ran  awav,  and  was  followed 
by  the  man,  and,  in  shooting  at  him  with  pre- 
meditation, action  being  deliberate,  killed  in- 
nocent bystander,  he  was  guilty  of  murder  in 
first  degree.— State  v.  Solan,  207  S.  \V.  782. 
Fact  that  defendant  shot  at  one  person  and 
killed  another  did  not  change  character  of  his 
offense  from  murder  in  first  degree,  if  he  intend- 
ed to  shoot  person  he  aimed  at  under  circum- 
stances whicn  would  constitute  such  murder. 
—Id. 

^=»22(2)  (Mo.)  In  order  to  convict  of  murder 
in  the  first  degree,  deliberation,  as  well  as  pre- 
meditation, must  be  proved.— State  ▼.  Garrett, 
207  S.  W.  784. 


«sb30(1)  (Mo.)  To  render  one  mn  aider  or 
abetter  in  a  murder  case,  and,  as  a  conse- 
auence,  guilty  in  like  degree  with  the  principal, 
there  should  be  knowledge  of  the  intention  or 
purpose  of  the  prindpal  to  commit  an  assault. 
—State  V.  Porter,  2OT  S,  W.  774. 

in.   MAirsl^UGHTER. 

4=>79  (Mo.)  If  deceased  was  killed  by  defend- 
ant npon  bl^ng  caught  in  adultery  with  defend- 
ant's wife,  before  the  defendant's  heat  of  pas- 
sion arooeed  by  the  fact  had  time  to  cool,  he 
would  yet  be  guilty  of  manslanghter  in  the 
fourth  degree.— State  v.  Fox,  207  8.  W.  779. 

(B)   Admissibility    tn    Qenersl. 

480158(3)  (Ky.)  (General  threats  against  an.v 
one  attempting  to  twand  trees  on  defendant's 
land,  made  tiefore  defendant  shot  one  who  was 
branding  snch  trees,  were  competent  againsi 
defendant  in  a  prosecution  for  the  homiode.— 
Slone  V.  Commonwealth,  207  S.  W.  464. 
«=>I66(5)  (Ky.)  Although  the  pendency  and  ob- 
jects of  actions  brought  by  a  deceased  against 
accused  are  competent  as  evidence  in  a  homidde 
case,  to  show  motive,  the  court  should  not  permit 
the  irieadings  in  ■uctt  actions  to  be  read.— Fru- 
ier  ▼.  Commonwealth,  207  8.  W.  13. 
9=»I66(8)  (Ky.)  In  a  homicide  case,  it  was  com- 
petent to  show  improper  relations  between  ac- 
cused and  deceased  s  wife,  both  before  and  after 
a  divorce  from  the  accused,  on  the  question  »f 
motive. — Frarfer  v.  Commonwealth,  207  S.  W. 
13. 

4=s>l89  (Ky.)  In  a  homicide  case,  where  defend- 
ant set  up  self-defense,  evidence  as  to  who  was 
the  aggressor  in  a  difficulty  occnrring  months 
previous  to  the  killing  is  inadmissible. — Fraxier 
V.  Commonwealth,  20?  S.  W.  13. 

(B)   tVelKht  Md  8«flleleBer* 

4s>23l  (Ky.)  In  a  homicide  ease,  evidence  hdd 
sufficient  to  sustain  finding  that  a  killing  wa.i 
malicious. — Frazier  ▼.  Commonwealth,  207  ^. 
W.  13. 

4s>292  (Ky.)  In  a  homicide  case,  evidence  held 
sufficient  to  sustain  finding  that  a  killing  was 
premeditated  and  malicious.— Frasder  v.  Com- 
monwealth, 207  S.  W.  13. 
«B»244(1)  (Ky.)  In  a  homicide  c«ae,  evideD<>e 
held  to  support  a  finding  that  when  killed  di- 
oeaied  wae  not  Kdrancing  threctemni^  toward 
defendant  with  an  npraised  ax^  out  was  bending 
oyer  on  account  of  a  kick  received  from  the  de- 
fendant.— Slone  ▼.  Commonwealth,  207  S.  W. 
464. 

<8=>235(3)  (Mo.)  Evidence  that  girl  had  been 
pregnant  from  4%  to  6  months  before  an  abor- 
tion performed  by  accused,  by  means  of  in- 
struments, that  their  nse  caused  the  expulsion 
from  the  womb  of  a  viable  foetus,  which  es- 
pired  a  few  minutes  after  its  birth,  sustained  a 
verdict  of  manslaughter  in  the  second  degree 
under  Rev.  St.  tSm,  %  4468.-State  v.  Dinkel- 
kamp,  207  S.  W.  770. 

Vm.  TRIAIk 
(Q)  Imatmotloaa. 

4=>286(S)  (Mo.)  In  order  to  convict  of  mur- 
der in  the  first  degree,  deliberation,  as  well 
as  premeditation,  must  be  proved,  and  instruc- 
tions relating  thereto,  must  be  given.— State  v. 
Garrett,  207  S.  W.  784. 

^=3289  (Mo.)  In  prosecution  for  murder, 
where  evidence. showed  Just  how  kflUng  was 
committed,  instruction  that,  if  defendant  in- 
tentionally shot  at  one  person  and  killed  anoth- 
er, law  presumed  killing  was  murder  in  sec- 
ond degree  was  error.— State  v.  Solan,  207  S. 
W.  782. 

<gs=>297  (Tex.Cr.App.)  In  view  of  presumptjon 
of  innocence,  evidence  establishing  facta  which. 
if  true,  would  mitigate  or  excuse  assault  to 
murder,  require<J  an  instruction  on  the  law  ap- 
plicable thereto,  regardless  of  the  source  from 
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which  the  evidence  eaaie,  and  n«itwMiatAii(H»r 
it  preaented  a  defenidve  theory  ont  «f  kavBony 
with  that  advanced  by  defendant.— Knight  v. 
State,  207  S.  W.  315. 

«=»3m<7)  (Ey.)  In  murder  prosecution,  in- 
struction that  delendant  shocdd  not  be  acqoit- 
ted  on  ground  of  eelf-defense  if  he  bad  first 
willfully  and  feloniously  begun  the  difficulty 
with  deceased  and  assaiUted  him  with  a  deadly 
weapon,  when  not  necessary  or  wlien  be  bad  no 
reasonable  grounds  to  believe  tbat  it  was  nec- 
essary to  protect  biniself,  held  aatboriced  by 
the  evidence.— Hurley  v.  Clonmonwealth,  207 
S.  W.  4.51. 

<e=>300(7)  <T«z.O.App.)  Althougb  defendant 
testified  that  he  shot  twice  to  protect  bis  fatber, 
and  that  tbe  third  abot  was  accidental,  heUk 
in  view  of  otber  evidence,  that  court  should 
have  instructed  on  defendant's  right  to  defend 
himself  as  well  as  upon  bis  right  to  defend  bis 
father.— Kniht  v.  State,  207  S.  W.  315. 
«a»308(3)  (Mo.)  Where  defeudaat  insulted 
another  man's  wife,  then  assaulted  tbe  man 
^tboat  reason,  and  ran  away,  and  was  follow- 
ed by  tbe  man,  and,  in  shooting  at  him  with 
premeditation,  action  being  deliberate,  killed 
innocent  bystander,  he  was  guilty  of  marder  in 
first  degree,  and  evidence  held  to  warrant  in- 
struction on  such  degree  of  murder.— State  v. 
Solan,  207   S.  W.  782. 

X.  APPEAX.  AMD  BBROR. 

^=>325  (Mo.)  On  appeal  from  a  conviction  in 
a  murder  case,  the  objection  cannot  be  made 
for  the  first  time  that  dying  decUlrationa  were 
inadmissible  because  it  was  not  shown  that  de- 
ceased had  a  conviction  tbat  he  was  going  to 
die  immediately.— State  v.  Miller,  207  .S.  W. 
707. 

<e=s»338(4)  (Ky.)  In  a  homicide  case,  it  was  not 
reversible  error  to  permit  pleadings  in  a  case  by 
deceased  against  accused  for  alienation  of  bis 
wife's  affiections  to  be  read  in  evMenee,  where 
the  court  carefully  admonished  the  j«ry  tbat 
nontenis  of  tlie  pleadings  could  be  considered  only 
for  the  purpose  of  sliowing  that  accused  had  a 
motive  fOr  killinp;  deceased.— Frazier  v.  Conunon- 
wealth,  207  8.  W.  13. 

^=>340(4)  (Mo.)  Error  in  giving  instruction 
for  murder  in  the  first  degree  was  harmless, 
where  defendant  was  found  guilty  of  second 
degree  murder.— State  v.  Porter,  207  8.  W. 
774. 

4=>348  (Kv.)  In  prosecution  for  murder  of 
sheriff  whue  making  levy  of  execution,  techni- 
cal errors  in  instructions  dealing  with  right  of 
deceased  to  summon  assistance  in  making  levy 
could  not  have  been  prejudicial,  where  the  real 
issue  in  the  case  was  whether  the  killing  was 
justified  on  ground  of  self-defense. — Hurley  v. 
Commonwealth,  207  S.  W,  451. 

HOSPITALS. 

See  Damages,  ®=>132,  182;  Municipal  Corpo- 
rations, ^=»7S4. 

HOURS  OF  LABOR. 

See   Carriers,   «s>213. 

HUSBAND  AND  WIFE. 

See  Abatement  and  Revival,  9=»71;  Curtesy; 
Death.  €=»85;  Divorce;  Dower;  Evidence, 
®=3ll3,  317;  Fraudulent  Conveyances,  *s» 
118;  Homestead,  «=»117;  Homicide,  «=»166, 
aSS;  Judgment.  «=»261;  Landlord  and  Ten- 
ant, «=92,30;  Marriage;  Sales,  e=>274;  Stip- 
ulations, «=>13;  Trespass  to  Try  Title,  iS=9 
4;  Trial,  «=>349. 

I.  UVTOAL  BIGHTS,  DimEB,  AND 
IJABIUTIES. 

^=>9  (Tenn.)  The  husband's  common-law  es- 
tate jure  nxoris  has  been  so  materially  modi- 
fied by  lefislative  enactments  tbat  only  a  bare 
privilege  is  left  to  the  husband  to  rent  out  bis  ' 


wife's  land  and  t»  a»Ue«(  the  renta  <w  the 
benefit  of  the  familv  in  the  capaci^  of  ^overur 
or  of  the  family  and  not  for  bimseQ  individual- 
ly.—HeadeMcn'Oroeety  Goi'v.  Jdbnson,  207  S. 
W.  783. 

zv.  pmABn.rnasg  aito  PBrrojBOEg 

OF  OOVERTVBE. 

(O)  CoBtraeta. 

«s=>78  (Ky.)  Ky.  St  »  506,  2127,  2128,  do  not 
abrogate  an  executory  contract  for  the  convey- 
ance of  real  estate  made  by  woman  prior  to  mar- 
riage, and  it  can  be  enforced  agaiost  her  after 
marriage.— Lockart  v.  Kentland  Coal  dr  Coke 
Co.,  207  S,  W.  18. 

▼.  WIPE'S  SEP  ABATE  ESTATE. 

(A)  'Wbat   Coaatltates. 

«=3iU  (Tez.Civ.App.)  Where  the  right  of  ac> 
tion  of  a  wife  for  personal  injuries  accrued 
after  the  passage  of  but  before  Acts  35tb  Iieg, 
c.  104  (yernon^i  Ann.  Civ.  St  Supp.  1&18,  art 
4621),  went  into  eCEect,  Acts  34th  hag.  e.  54, 
g  1  (Vernon's  Ann.  Civ.  St  Supp.  1918,  art 
4621a),  providing  that  damages  for  personal 
injuries  to  a  wife  afaould  be  her  separate  prop- 
erty, fixed  her  rights,  assuming  that  tbe  later 
act  repeals  the  eaitiar.— Ayo  v.  Bobevtsou,  207 
S.  W.  979. 

Acts  36th  Leg.  c.  194  (Vernon's  Ann.  CHv.  St 
Supp  1918,  art.  4621),  classifying  separate  and 
eommunity  property,  did  not  impliedly  repeal 
Acts  34th  Leg.  c.  54,  i  1  (Vernon's  Ann.  av. 
St.  Snpp.  1918,  art  4621a),  providing  tbat 
compensation  for  personal  injuries  sustained 
by  the  wife  shall  be  her  separate  property^— Id. 
«=»l  15  (Tenn.)  Under  the  Emancipatioa  Act 
of  1913,  a  husband  had  no  interest  in  a  lot 
owned  by  the  wife  at  time  of  her  marriage,  and 
the  entire  title  thereto  remained  in  the  wife 
and  might  be  levied  upon  and  sold  by  her  cred- 
itor as  her  property. — Henderson  Grocery  Co. 
v.  Johnson,  207  8.  W.  723.  ■ 
«=>II9(1)  (Tex.CivU.pp.)  Where  realty  was 
deeded  to  a  married  woman,  legal  title  to  the 
property  became  vested  in  her. — Johnson  v. 
Johnson,  207  S.  W.  202. 

«=>II9(3)  (Tex.CSv.App.)  Where  husband  caus- 
ed deed  of  land  to  be  made  to  his  wife  intending 
it  as  a  gift,  it  became  her  separate  property, 
though  the  deed  did  not  state  on  its  face  that  ti- 
tle was  to  be  so  vested  in  the  wife. — Johnson  v. 
Johnson,  207  S.  W.  202. 

<S=^\2l  (Tex.Clv.App.)  A  wife  acquired  land  as 
her  separate  estate  if  the  consideration  used  in 
paying  for  tbe  property  waa  her  separate  estate. 
—Johnson  v.  Johnson,  207  8.  W.  202. 
9=3 125  (Tenn.)  Under  the  Emancipation  Act 
of  1913,  a  wife  has  a  right  to  rent  out  her 
lands  and  to  collect  tbe  rents  accruing  there- 
from.— Henderson  Grocery  Co.  v.  Johnson,  207 
S.  W.  723. 

<$=»I32  (Tex.CivJlpp,)  In  trespass  to  try  title 
by  divorced  first  wife  of  decedent  claiming 
through  her  son  against  her  husband's  second 
wife,-  eudi  second  wife,  defendant,  had  tbe  right 
to  introduce  testimony  tending  to  show  that  her 
husband  caused  deed  of  the  land  to  be  made  to 
her  because  be  intended  it  as  a  gift.— Johnson  v. 
Johnson,  207  S.  W<  202. 

In  trespass  to  try  title  by  divorced  first  wife 
of  decedent,  claiming  through  her  son  against 
second  wife,  defendant  second  wife,  under  the 
pleadings,  held  entitled  to  show  that  deed  which 
was  made  to  her  was  intended  for  her  separate 
use  and  benefit ;  testimony  being  admissible  un- 
der general  denial  and  plea  of  not  guilty. — Id. 

(B)   Ri»Iita  and  Mabtlltiea  of  Buafcand. 

®=>I44  (McApp.)  In  an  action  by  a  divorced 
woman  against  her  former  husband  to  recover 
rents  on  her  real  estate,  collected  by  him  while 
her  husband  without  her  consent  in  writing,  as 
required  by  Rev.  St.  1909,  {  8300,  mere  gifU 
or  tbe  furniiiliing  of  supplies  to  the  wife  as  her 
husband  could  not  be  regarded  as  an  appUca- 
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tioh'toWftfd  th«  payment  of  her  claim.— Algee 
▼.  Algeo,  207  S.  W.  842, 

<0  UabUltlea  smA  Cbar*M. 

^=9 1 47  (Teim.)  Under  the  Emancipation  Act 
of  1913,  fully  relieving  married  women  from  all 
disabflitiea  tin  aceoaiit  of  coverture  and  givtng 
them  the  same  right  to  acquire,  hold,  and  dia- 
pose  of  realty  and  personalty  aa  if  unmarried, 
a  married  woman  can  bold  no  separate  prop- 
erty as  such,  and  all  her  property  to  which  she 
has  title  is  subject  to  her  debts.— Henderson 
Grocerv  Co.  v.  John8onL207  S.  W.  723. 
«=>I56  (Tei.Civ.App.)  Wife  would  not  be  per- 
sonally liable  upon  notes  executed  by  her  in 
pavt  payment  for  land  conveyed  to  her,  her 
husband  signing  the  notes  pro  forma. — Benja- 
min V.  ¥oungblood,  207  S.  W.  687. 
4=»I7I(3)  (Mo.)  Where  a  husband  and  wife  ex- 
ecuted a  deed  of  trust  to  secure  a  note  signed 
by  the  husband  alone  and  indorsed  back  to 
him  and  the  husband  deposited  the  note  and 
deed  as  collateral  to  other  notes  signed  by  him, 
bis  interest  alone  could  be  subjected  to  sale 
under  foreclosure  of  the  trust  deed;  the  wife 
not  being  bound  and  there  being  no  pre-ex- 
isting debt  owing  by  her.— Finnerty  t.  John 
8.  Blake  &  Bro.  Realty  Co.,  207  8.  W.  772. 


(D)  Oou'rersnees  ud.  Oontraots  to 
Convex. 

4=3 1 93  (Ky.)  A  deed  of  a  wife  joined  in  by  her 
minor  husband  was  void  as  to  her,  although  pri- 
or to  the  marriage  she  had  executed  an  execu- 
tory contract  to  convey  such  land,  under  Ky. 
St.  §§  506,  2127.— Lookart  v.  Kentland  Coal  & 
Ooke  Co..  207  S.  W.  18. 

«=>I98  (Ky.)  Although  a  deed  of  the  wife's 
proper^  joined  in  by  a  minor  husband  was  void, 
the  wife  was  estopped  to  set  up  its  invalidity, 
where  prior  to  marriage  she  had  executed  an  ex- 
ecutory contract  to  convey  the  property. — Liock- 
art  V.  Kentland  Coal  &  Ooke  Co.,  207  S.  W.  18. 

VI.  ACnOKS. 

4=9205(4)  (Tei.Civ.App.)  In  suit  to  obtain  di- 
Torce  and  recover  separate  property  and  commu- 
nity interest,  objection  that  allegations  failed 
to  show  that  plaintiff  wife  had  resided  in  county, 
and  had  been  actual  bona  fide  inhabitant  of  the 
state  for  12  months,  might  be  good  as  far  as  suit 
for  divorce  is  concerned,  but  would  have  no  per- 
tinency so  far  as  suit  for  her  property  is  con- 
cerned.—Coss  V.  Coss,  207  S.  W.  127. 
*=>235(3)  (Tex.Civ.App.)  In  an  action  by  a 
wife  and  her  husband  for  personal  injuries 
sustained  Ky  the  wife,  an  instruction  permit- 
ting recovery  for  "the  reasonable  value  of  lost 
services  to  plaintiff  in  the  performance  of  her 
household  duties  down  to  this  date,  if  any, 
caused  or  occasioned  by  the  injuries  sustained 
by  her  on  the  occasion  in  question,"  could  not 
be  construed  to  have  authorized  any  recovery 
in  behalf  of  husband  for  the  value  to  him  for 
the  lost  services  of  his  wife. — Ayo  v.  Robert- 
son, 207  S.  W.  979. 

vjx.  ooifBrtnrrTT  property. 

<8=>248i/2  (Tex.Civ.App.)  Where  a  woman 
rented  land  before  she.  married  and  at  the  time 
of  the  marriage  owned  the  crops  growing 
thereon  in  her  own  separate  right,  Uie  property 
did  not  become  community  property,  the  ex- 
pense of  growing  the  crop  being  paid  out  of 
the  crop,  except  that  the  husband  worked  a 
few  hours  on  h.— Booker  v.  Booker,  207  S.  W. 
675, 

<e=»252  (Tei.Com.App.)  Whether  public  land 
purchased  from  the  state  is  community  or  sepa- 
rate property  is  determinable  by  Uie  character 
of  the  right  by  which  tho  title  thereto  had  its 
inception.— Stiles  v.  Hawkins,  207  S.  W.  89. 

Where  settlers  on  land,  who  had  had  the  land 
surveyed,  but  had  not  made  the  payments  of  50 
cents  an  acre  under  Act  Aug.  26,  1856  (Acta 
6th  Leg.  c.  128),  assigned  their  interest  to  a 
then  unmarried  man,  who,  after  subsequently 
marrying,  made  the  payments  and  received  int- 


ents for  tkt  land,  tiie  fantd  becwnie  his  separate 
property,  subject  to  the  right  of  the  community 
for  reimottrsement  for  community  funds  used  in 
completing  the  payments. — Id. 
<^=»257  (Tei.OlT.App.)  Where  wife  bought  gin- 
ning machinery,  paid  for  it  ont  of  her  sepantr 
estate,  sold  one-half  interest  to  a  son,  and  thru 
repurchased  the  half  interest,  paying  for  it 
out  of  money  earned  by  operating  tiie  mill,  the 
half  interest  which  she  repurchased  became  a 
part  of  the  communU^  estate  between  her  and 
her  husband,  under  vemo&'s  Sayles'  Ann.  Cir. 
St.  1914,  arts.  4621,  4622.— BTiUer  t.  Fentoo. 
207  8.  W.  631. 

«a»272(l)  (Tex.Oiv.App.)  That  defendant  hns- 
band  without  just  cause  abandoned  plaintiff  wife 
and  infant  child,  taking  with  him  not  only  the 
money  belonging  to  the  comdinnity  estate,  bat 
property  belonging  to  the  wife,  authorised  snit 
not  only  for  separate  property,  but  for  interest  in 
community  estate.— Coss  v.  Goes,  207  8.  W.  127. 

When  a  husband  is  proven  untrue  to  the  trust 
confided  to  him  by  the  laws  of  the  state  in  the 
management  of  the  community  property,  and  is 
ruthlessly  defrauding  his  lawful  wife  "Of  her 
means  of  support  and  lavishing  her  property  on 
the  companion  of  his  lust,  the  outraged  wife 
should  have  the  courts  thrown  open  for  her 
protection. — Id. 

<8=»273(2)  (Tex.Civ.App.)  In  trespass  to  try  ti- 
tle by  divorced  first  wife  of  decedent,  claiminfc 
through  her  son;  against  second  wife,  where  by 
judgment  court  did  not  attempt  to  reform  deed 
to  second  wife,  it  was  not  necessary  that  gran- 
tors should  have  been  made  parties. — Johnson 
▼.  Johnson,  207  S.  W.  202. 

If  land  conveyed  to  second  wife  became  her 
homestead,  it  was  not  snbjeet  to  partition  after 
the  husband's  death  at  suit  of  the  divorced  fint 
wife,  claiming  throngh  her  son,  even  though  it 
was  community  property  of  the  second  marriage. 
—Id. 

9s»273(4)  (Tex.Civ.App.)  If  land  conveyed  to 
second  wife  was  community  property  of  second 
marriage,  a  divorced  first  wife  dainung  in  right 
of  son  after  his  father's  dcstfa  was  owner  of  un- 
divided half  interest,  subject  to  the  second  wife's 
right  to  use  property  as  her  homestead.- John- 
son V.  Johnson,  207  S.  W.  202. 
«=»273(9)  (Tex.Civ.App.)  Where  notes  held  by 
defendant  constituted  a  valid,  sabsisting  com- 
munity debt,  secured  by  a  vendor's  lien  on  the 
land,  the  purchaser's  surviving  wife  had  a  legal 
right,  if  necessary,  to  convey  the  land  in  set- 
tlement of  the  notes.— Qmndy  r.  Greene,  207 
S.  W.  964. 

XX.  ABAlTOOnMEirt. 

4=?3(I2  (Mo.AppO  A  oroeecution  under  Rev. 
St  1909,  I  4496,  for  willfully  abandoning  a 
wife  and  failing,  neglecting,  and  refusing  to 
maintain  her,  is  a  criminal  action  in  which  the 
state,  and  not  the  wife,  is  the  complaining  par- 
ty.—State  T.  Lyons,  207  S.  W.  264. 
i3=»304  (Mo.App.)  Under  Rev.  St.  1909,  {  4495. 
wife  abandonment  may  be  complete  on  day  of 
abandonment,  if  the  criminal  intent  to  alHin- 
dou  exists,  and  if  she  is  in  fact  left  in  a  stau 
of  destitution  on  that  day. — State  t.  Lyons,  207 
S.  W.  264. 

«=s>3l3  (Mo«/lDfi.).  In  a  prosecution  under  Rev. 
St  1909,  §  4405,  for  wlBlol  abandonment  of 
wife  and  neglect  and  refusal  to  provide  for 
her,  evidence  held  not  to  show  an  abandonment 
with  criminal  intent  or  a  neglect  and  refusal 
to  provide  for  her.-^State  v.  Lyons,  207  S.  W. 
264; 

ICE  COMPANIES. 

See  Corporations,  ^=>394. 

IMPROVEMENTS. 

See  Adverse  Possession,  9=>60,  103 ;  Drains. 
«=>66;  Gifts,  i»=>26,  49;  Highways.  <S=»90: 
Judgment,  9s>601 ;  Levees,  9=>2 ;  Municipal 
Corporations,  «5S>265-667;  Specific  Perform- 
ance, 4eo47. 
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INDEMNITY. 

See  Insurance,  4s>527. 

INDETERMINATE  SENTENCES. 

See  Criminal  Law,  ^=>1181. 

INDICTMENT  AND  INFORMATION. 

See  Arson,  «s>lS,  22;  Criminal  Law,  «=>101, 
858,  881,  884, 103»,  1044, 1166;  Poreery,  «=» 
26,29;  Intozicatinc  Liquors,  «s»m;  Bail- 
roads,  ®s>255. 

m.  FORMAZ.  REQtnSXTES  OF  IK- 
mOTMEMT. 

^=>32(1)  Cl^enn.)  Uiider  the  common  law,  a 
railroad  can  be  Indicted  for  obstructing  a  pub- 
lic ctosaing,  but  the  indictment  or  presentment 
must  conclude  "to  the  common  nuisance." — 
Southern  Ry.  Co.  v.  State,  207  S.  W.  724. 

V.   REQUISITES     AKO     SVFFICIENOT 
or  ACCV8ATZ0S. 

«=>59  (Mo.)  In  drawing  indictment  or  infor- 
mation,  nothing  should  be  left/ to  intendment, 
and  defendant  should  be  clearly  aiq>rised  of 
the  nature  and  cause  of  accnsation  against  him. 
— Stote  V.  Stegner,  207  S.  W.  826. 
^=960  (Ky.)  It  is  a  fundamental  rale  ol  crim- 
inal as  wen  as  civil  pleading  that  a  fact  neces^ 
sary  to  be  proved  must  be  alleged.— Common- 
wealth y.  Adams  Express  Co.,  Z07  B.  W.  486. 
^=360  (Mo.)  Only  essential  allegations  so 
pleaded  as  to  fuUy  apprise  the  accused  of  the 
nature  of  the  aecusatioo  amiDst  him  are  re- 
quired.—State  V.  Stegner,  !S)7  S.  W.'  826. 
<e=»IIO(2)  (Mo.)  Indictment  or  information 
for  statutory  crime  must  substantiaUy  follow 
words  of  statute  defining  it. — State  v.  Moten, 
207  S.  W.  768.  • 

<S=>II0(8)  (Mo.)  Where  a  crime  is  defined  by 
statute,  an  indictment  which  substantially  fol- 
lows the  language  of  the  statute  is  sufficient 
provided  the  statutory  language  sets  forth  all 
the  constituent  elements  of  the  offense. — State 
V.  Bersch,  207  S.  W.  809. 
«=>II0(15)  (Mo.)  In  prosecution  for  forcing 
of  check  on  bank  In  violation  of  Rev.  St.  1909, 
S  4643,  information  held  to  sufficieBtly  conform 
to  language  of  statnte.— ^tate  v.  Stegner,  207 
S.  W.  826. 

<&=3||0(18)  (Mo.)  Information  to  charge  bur- 
glary, nnder  Rev.  St-  1900,  g  4520,  for  bur- 
glarious entry  of  building  in  which  goods,  etc., 
were  kept  and  deposited,  must  make  apt  al- 
legation of  fact  that  goods,  etc.,  were  kept 
and  deposited  therein,  with_  further  averment 
breaking  and  entry  were  with  intent  to  steal 
goods  in  building.- State  v.  Moten,  207  8.  W. 
76S. 

<S=9lll(l)  (Tenn.)  As  Shannon's  Code,  {  6514 
et  seq.  (Acts  1879,  c.  183),  applies  only  to 
highways  within  limits  of  incorporated  towns 
or  cities  where  incori^orating  laws  are  repeal- 
ed or  cbartws  forfeited,  or  the  towns  have 
failed  to  keep  an  organized  board  of  mayor  and 
aldermen,  a  presentment  thereunder,  which 
fails  to  show  that  the  highway  obstructed  is 
within  the  act  and  not  excluded  by  proviso, 
is  insufficient^— Southern  Ry.  Co.  v.  State,  207 
S.  W.  724. 

VX.  JOINDER  OF  PARTIES.  OFFENSES, 

AND  OOUXTflL  DVPX.IOITT, 

AND  EUSCTION. 

«s9l25(42)  (Mo.)  'Wkere  grand  larceny  has 
been  committed  at  the  time  of  burglariously 
entering  a  bnildlng,  the  offenses  of  grand  lar- 
ceny and  of  burglary  in  the  second  degree,  as 
defined  in  Rev.  St.  1900,  g§  4521,  4685,  are 
properly  charged  in  one  count  under  section 
4528.— State  v.  Starling,  207  S.  W.  767. 
«s»l25<42)  (Mo.)  It  is  permissible  to  charge 
offenses  of  barglary  and  larceny  in  single 
count  of  same  information:  bat  the  two  charg- 


es most  be  kept  separate,  and  each  must  bs 
•officient  witliin  itself.— State  v.  Moten,  207  & 
W.  768. 

IX.  ISSUES.  PROOF.  AND  VARIANCE. 

«=»I66  (Mo.)  In  estahUshing  the  guilt  of  a  de- 
fendant charged  vrith  crime,  it  is  essential  to 
prove  every  constituent  element  of  the  crime 
charged.— ^tate  v.  Oarrett,  207  8.  W.  784. 

INFANTS. 

See  Damages,  «s»132;  Death,  «s>14;  Guardr 
ian  and  Ward;  Husband  and  Wife,  «=3l93, 
198;  Limitation  of  Actims,  9s>72;  Master 
and  Servant,  «b>268,  288,  293;  Mmiicipal 
Corporations,  «s>70e;  Negligence.  4e3>7,  3% 
39,  134,  136,  136;  Partition,  «s»106;  RaU- 
roads,  «so28. 

VU.  ACTIONS. 

®=»77  (Ark.)  An  infant  may  sue  by  his  next 
friend  whether  he  has  a  guardian  or  not;  but 
the  court  may,  in  the  exercise  of  sound  discre- 
tion, determine  whether  or  not  the  cause  shall 
proceed  as  commenced,  under  Kirby's  Dig.  | 
6021.— Truman  Cooperage  Co.  v.  Shelton,  207  S. 
W.  42. 

®=>84  (Ark.)  In  a  snit  for  partition,  a  guard- 
ian or  his  attorney  cannot  bind  minors  by 
waiving  notice  of  the. presentation  of  the  cause 
to  the  court  in  vacation  to  confirm  a  sale  of 
the  property,  under  Acts  1913,  p.  319,  i  2.— 
Prazier  v.  Frazier,  207  8.  W.  216. 
®=>90  (Ark.)  In  a  snit  for  partition,  a  guard- 
ian or  Ills  attorney  cannot  bind  mtoors  by 
.waiving  notioa  of  the  presentation  of  the 
cause  to  the  court  in  vacation,  to  confirm  k 
sale  of  the  property,  under  Acts  1913,  p.  319, 
g  2.— Frazier  v.  Frazier,  207  S.  W.  216. 
<S=3|I5  (Tex.Civ.App.)  The  appeUats  court  on 
reversing  an  adverse  judgment  on  appeal  of 
some  of  the  parties,  etc.,  will- protect  the  in- 
torsst  of  minors  having  tiie  same  title,  'tho<u^ 
they  did  not  appeal.— Bckert  v.  Stewart,  '2ot 
S.  W.  317. 

INHERITANCE  TAX. 

See  Appeal  and  Errwr,  Q=3l86 ;  Taxation,  4=3> 
005 

INJUNCTION. 

See  Appeal  and  Error,  «=3l00,  S46;  Courts, 
«=3207;  Divorce,  «=»206;  Highways,  «s> 
156;  Judgment,  4=>604;  Mines  and  Miner- 
als, ®=>81 ;  Municipal  (corporations,  9::?12 : 
Pnncipfd  and  Agent,  «=»34;  Schools  and 
SchMd  Districts,  «P>89:  Venlor  and  Pur- 
chaser, «=>232,  244. 

n.   SUBJECTS  OF  PROTECTION  AND 

REUEF. 
(A)  AotioBS  mat  Otker  I.«voI  Praeeedlnacs. 

<8=926(6)  (Tex.Civ.App.)  If  a  plaintiff  sued  be- 
fore a  justice  of  the  peace  on  a  labor  daim,  has 
lost  his  right  to  maintain  suit  by  assigning 
his  right  of  action,  such  defense  is  available 
before  the  justice.— Pena  v.  Baker,  207  S. 
W.  426. 

(O)  ContraSta. 

<e=>60  (Mo.App.)  Under  Rev.  St.  1009,  {  2534, 
authorizing  equitable  relief  to  prevent  any  le- 
gal wrong  when  an  action  for  damages  is  not 
adequate,  equity  will  enjoin  defendants'  un- 
justified breach  of  their  contract  making  plain- 
tiff their  exclusive  >  sales  agent  for  coal  from 
mine,  where  no  other  coal  of  like  quality  could 
be  had  for  his  customers  and  where  he  would 
be  s^ject  to  their  suits  for  damages. — Warren 
v.  Ray  County  Coal  Co.,  207  8.  W.  883. 

(E)    Public    Ofltceva   and    Boards   and    Ma- 
nldpalitles. 

«=>74  (Tex.Civ.App.>  Where  the  board  of  wa- 
ter, engtneras  Ja  abont  to  exerds*  powec  to 
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•idjuBt  petitioner'a  property  rights  contrary  to 
bis  conptitutional  rij^ht  to  have  them  adjusted 
by  the  courts,  he  is  entitled  to  injupctlon. — 
McICnight  v.  Peeos  &  Toyah  Lake  Irr.  Co.,  207 
S.  W.  580. 

Xn.   ACTIONS  FOR  XHXimCTIONS. 

«=i»ll8(l)  (Tez.CiT.App.)  A  petition  to  enjoin 
the  separate  prosecution  of  four  separate  suits, 
before  a  justice  of  the  peace,  on  labor  claims 
assigned,  brought  ia  the  name  of  the  assign- 
ors, is  insufficient,  where  it  does  not  show  that 
the  assignees  of  the  claiin  sned  on  were  parties 
in  the  justice  court.— Pens  f.  Balder,  207  S. 
W.  426. 

€=»M9  (Tez.Ciy.App.)  Where  an  answer  in 
an  injunction  proceeding  contained  a  general 
denial  pursuant  to  Rev.  St.  art.  4683.  allow- 
ing a  defendant  in  injunction  proceedings  to 
abswer  as  in  other  civil  actions,  a  demurrer  to 
the  answer  must  be  overruled. — Ifanton  t.  City 
of  San  Antonio,  207  S.  W.  951. 
$=sl22  (Tex.Civ.App.)  In  injunction  suit  by 
several  plaintiffs,  verification  of  petition  on  in- 
formation and  belief  by  one  of  them  was  not 
compliance  with  Vernon's  Sayles'  Ann.  Civ.  St. 
1914,  art.  4649,  requiring  verification  of  peti- 
tion for  injunction  by  affidavit. — ^Wilkinson  v. 
Lyon,  207  S.  W.  638. 

verification  of  petition  for  injunction,  on  in- 
formation and  belief,  defective  under  Vernon's 
Sayles'  Ann.  Civ.  St.  1914,  art.  4649,  fltld  waiv- 
ed b^  defendant  appellants,  who  addressed  no 
special  exception  to  petition,  but  relied  solely 
on  general  demurrer  and  lack  of  jurisdiction, 
complaining  of  improper  verification  only  in 
Court  of  Civil  Appeals. — Id. 
®=>I28  (Ark.)  A  purchaser  holding  a  recorded 
warranty  deed,  suing  to  enjoin  defendant  from 
trespassing,  established  his  title  by  introducing 
his  deed  from  a  vendor  under  whom  defendant 
claimed  under  an  unrecorded  prior  lease.— 
Staples  V.  Fre^oan.  207  S.  W.  433. 

XV.  PREXiIMIirART  Ain>  UrTEKIiOOIT- 
TOBT  INJUirCTIOira. 

(A)   Groundii  and  Procepdlnara  to  Procnre. 

«s>l37(3)  (Tex.Civ.App.)  Where  a  county  had 
opened  a  public  road  ttirough  plaintiTs  land, 
and  plaintiff  had  fenced  alonu  the  road,  and 
it  had  been  used  by  the  public  for  several  years. 
a  temporary  injunction  restraining  the  use  of 
the  road  prior  to  trial  of  a  suit  of  trespass  to 
try  title  to  the  strip  of  land  used  for  the  road 
was  properly  refused  in  view  of  the  situation 
of  the  parties  and  the  interest  of  the  public. — 
Haverbekken  v.  Coryell  County,  207  S.  W.  071. 

IX.  WBOHGFVI.    IKnmCTIOH. 

<S=9260  (Tex.Civ.App.)  Where  an  injunction 
restraining  dejendant  from  building  on  bis 
own  land  was  improper,  defendant  was  entitled 
to  compensation  for  the  damages  proximately 
resulting  from  that  restriction,  and  the  meas- 
nre  of  damages  was,  it  appearing  that  defend- 
aat  intended  to  occupy  the  building  for  his  own 
mercantile  purpose,  the  cost  of  securing  an- 
other building,  less  the  expense  incident  to 
doing  business  in  the  building  he  intended  to 
erect.— Bryson  v.  Abney,  207  S.  W.  945. 

An  award  of  $160  in  favor  of  defendant,  who 
by  an  injunctipn  was  improperly  restrained 
from  building  on  his  own  land,  held  not  insuf- 
ficient, but  to  exceed  the  amoukt  to  which  de- 
fendant was  entitled  by  ?7. — ^Id. 

INNKEEPERS. 

See  States,  «=362. 

«s>tl(3)  (Ark.)  I'nder  Acts  1013.  p.  034,  |  1, 
2a,  2b,  as  innkeeper  is  liable  as  bailee  for  hire 
for  guest's  property  taken  to  guest's  room,  and 
not  as  insurer,  and  is  held  for  ordinary  care  and 
diligence  only.— Turner  v.  WeiUel,  207  S.  W.  39. 
«SE>II(12)  (Ark.)  In  action  to  recover  for  prop- 
erty stolen  from  guest's  room,  erideoce  keld 


sufficient  to  fo  to  ]ta7  On  the  issue  of  the  inn- 
keeper's negligence.— Tamer  v,  Weitzel,  207  S. 
W.  88. 

INSANE  PERSONS. 

See  Deeds,  «=3211;  Evidence.  «=>472,  478, 
501 ;   Wills,  «=>30,  52,  56,  324. 

INSOLVENCY. 

See  Assignments  for  Benefit  of  Creditors ;  Bank- 
ruptcy; Chattel  Mortgages,  «=»260;  VnMi, 
«=>50;   Receivers,  «s»80,  183, 

INSOMNIA. 

See  Evidence,  «=9628>  547. 

INSPECTION. 

See  Intoxicating  Liquors,  ®=3l79,  187 ;  Master 
and  Servant,  4=»110,  125;  Railroads,  «=> 
278;   Trial,  <8=»191. 

INSTRUCTIONS. 

See  Criminal  Law,  <»3>763-S28;  TriaL  «=> 
191-296. 

INSURANCE 

See  Appeal  and  Error,  4=»742 ;  Arsoo.  4s»3, 18. 
28,  S7 ;  Banks  and  Banking,  ^=>2Srt :  Crim- 
inal Law,  <8=»402,  428,  427,  444 ;  EmVizl«- 
ment,  9=>43 ;  Evidence,  9s>65,  112 ;  Jurr. 
«=>13 ;  Libel  and  Slander,  «=>112, 125;  Stii^ 
ulations,  $=>13,  14 ;   Work  and  Labor,  «=>"J-!. 

nr.  XK8URABIX  nrTEREBT. 

«=3ll5(4)  (Tex.Civ.App.)  A  tenant  farming 
land  under  agreement  with  the  owner  to  d» 
the  work,  the  owner  to  furnish  the  moopr. 
that  whatever  was  made  ovey  living  expenspe 
<ni8  to  be  paid  on  a  debt  owing  by  the  owner 
for  half  of  the  land,  and  that  half  of  th<- 
land  when  so  paid  was  to  belong  to  the  ten- 
ant, had  an  insurable  interest  in  the  grain 
growing  thereon. — St.  Paul  Fire  &  Marine  Ins. 
Co.  V.  Pipkin,  207  S.  W.  360. 

V.  THE  CONTRACT  HT  OIOKEBLAL. 
(A)  Nature,  Raanlaltes,  ••>«  Valldltr. 

€=3 1 29  (Tex.Civ.App.)  Where     an      insorance 

golicy  provided  that  only  certain  named  offirerf 
ad  the  power  in  behalf  of  the  insurer  to  make 
or  modify  any  contract  of  insurance,  a  prrmi- 
ise  of  a  general  agent  in  consideration  of  an  ap- 
plication of  insurance  to  lend  the  insur«d  moo- 
ey  was  not  binding  upon  the  company. — Gan»-  t. 
Security  Ufe  Ins.  Co.  of  America,  207  S.  W. 
346. 

<S=»l3Ifl)  ^ex.Oiv.App.)  Vernon's  Savte?' 
Ann.  CSV.  St.  1914.  art  4953,  providing  that 
insurance  policies  shall  contain  the  entire  cne- 
tract,  is  binding  upon  the  insured  as  well  at 
the  insurer. — Gause  v.  Security  Life  Ins.  Co.  of 
America,  207  8.  W.  840. 

«=»I36(1)  (Tei.Cir.App.)  Where  Bother  the  ap- 
plication nor  the  policy  made  delivery  by  as 
agent  of  the  insurer  a  condition  precedent  to 
liability,  and  the  receipt  for  premium  paid  bv 
the  applicant  for  insurance,  which  dedaretl  thai 
no  obligatidn  was  incurred  until  the  polir? 
should  be  delivered,  was  not  given  to  the  appli- 
cant, the  contract  of  insurance  did  not  requir* 
delivery  of  the  policy  to  the  apnlicant  as  a  con- 
dition to  liability. — Am'ericaB  Nat.  Ins.  Co.  \. 
Blysard,  207  S.  W.  162. 

When  an  ap^catiOB  for  insutance  has  beea 
made  and  accepted  hy  tlie  insnrer  and  the  as- 
sured has  done  all  required  to  entitle  him  to 
receive  the  policy,  the  contract  of  insurance  » 
complete,  and,  if  the  aasured  dies  before  actual 
delivery,  the  bsneficiaty  is  entitled  to  recorvr. 
-Id. 

«sa  138(2)  (Tez.  Civ.  App.)  Under  Vernon'f 
Sayles'  Ann.  Oir.  St.  1914,  art.  4954.  probiir 
itinc    diaciiniaalion    betwsen    iasursnts.    aa 
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apreeitient  of  an  inmxilnce  eompaoy  to  lend 
money  to  one  at  a  low  rate  of  interest  If  he 
would  take  oot  a  certain  aBOunt  of  UKUrance, 
not  being  mentioned  in  the  poUcy,  was  TOid, 
and  the  policy  holder  could  not  in  aa  action  on 
a  note  given  as  a  preminm  set  up  the  defense 
that  the  maurer  refused  to  lend  the  mon«7. — 
<<auae  v.  Security  Life  Iiis.  Co.  of  America, 
207  8.  W.  846. 

(B)  Conatraetton  sn<  Operation. 

9s>l47(3)  (Mo.)  Where  a  loan  contract  under 
■n  insurance  policy  and  a  pledge  of  the  policy 
were  consummated  and  to  be  performed  in  the 
state  of  New  York,  the  contract  not  becoming 
binding  until  accepted  by  the  insurance  com- 
pany ui  anch  state,  wherein  repayment  of  the 
loan  was  also  to  be  made,  the  contract  was  a 
New  York  contract,  performable  in  that  state 
and  subject  to  its  laws.— l<ieMng  ▼.  Mutual  Ufe 
Ins.  Co.  of  New  York,  207  8.  W.  280. 
«=»I63(%)  (Tex.Civ.App.)  That  a  hall  Insui^ 
ance  policy  insnred  "growing"  grain  did  not 
prevent  recovery,  where  the  grain  when  de- 
stroyed by  hail  was  ripe,  in  view  of  other  pro- 
visions In  the  poKcy  insuring  the  grain  up  to 
a  certain  date  and  exempting  the  insurer  from 
liability  after  the  grain  was  cut. — St.  Paul  FJre 
&  Marine  Ins.  Co.  v.  Pipkin,  207  S.  W.  360. 
^s'lTS'/j  (Tux.Clv.App.)  Assuming  that  an 
agreement  of  an  insurance  company  to  make  a 
loan  to  be  secured  by  certain  real  estate  and 
the  insurance  taken  out  could  be  deemed  the 
legal  and  inducing  cause  of  the  contract  of  in- 
surance, it  would  not  be  equitable  to  require 
the  insurance  company  to  make  a  loan  at  some 
time  subsequent  to  the  period  for  which  the 
premium  had  been  paid  by  note  and  at  a  time 
when  the  insured  was  delinquent  as  to  the  pay- 
ment of  such  note. — Gause  v.  Security  I^fe  Ins. 
Co.  of  America,  207  8.  W.  846. 

VI.   PREMTniSS.DVES,  ANB  ASSESS- 


ES 18 1  (Mo.App.)  Under  policy  inaurlog  cattle, 
providing  that,  if  the  assured  mortgage  the 
property,  the  policy  shall  be  null  end  void,  if 
insured  mortgaged  cattle,  and  insurer  exercised 
its  option  to  declare  policy  void,  no  premium 
accruing  after  the  ezecutioB  of  the  mortgage 
coald  be  collected. — Ointijiental  Ins.  Co.  v. 
Burks.  207  S.  W.  847. 

Condition  of  policy,  avoiding  liability  if  prop- 
erty was  mortgaged,  being  for  benefit  of  insurer, 
could  be  waived  by  it,  and  if,  after  mortgage, 
it  did  so,  the  pdUicy  continued  ,in  force,  and  the 
insurer  could  recover  the  premium. — Id. 
®=»  1 86(1)  (T».Giv.App.)  Where  the  a^ent  writ- 
ing a  life  policy  was  entitled  to  retau  60  per 
'cent,  of  the  first  premium  and  the  assured  had 
paid  with  his  application  a  sum  suifficient  to  pay 
amount  which  tiie  iasurer  was  entitled  to  re- 
ceive, held  that,  as  the  agent  was  authorised  to 
make  any  arrangement  with  the  assured  he  de- 
sired and  the  assured  would  have  paid  amount 
remaining  due,  a  finding  that  the  assured,  who 
died  before  delivery  of  the  policy^  had  paid  the 
premium,  was  warranted.— American  Nat.  Ins. 
Co.  V.  Blysard,  207  S.  W.  162. 
^=>  187(1)  (Mo.App.)  Where  pcemiam  note  and 
IMdicy  of  insnraitce  upon  stock  and  other  prop- 
erty each  referred  to  the  other,  they  should  be 
construed  as  though  one  paper. — (Toootinental 
Ins.  Co.  V.  Burks,  &7  S.  W.  847. 

Vm.    OAKOEIXATIOH,     SURRENDEB, 

ABAHSONMElfT,  Otl  BESOISSION 

or  FOUOT. 

«=>230  (Tex.Coffi.App.)  Where  a  fire  insurance 
policy  prorided  for  cancellation  at  any  time  up- 
on notice  by  the  company,  unearned  premiums 
to  be  returned  on  suitender  of  the  policy,  a  ten- 
der of  such  premiums  was  unnecessary  as  a  pre- 
requisite to  cancellation ;  notice  of  cancella- 
tion, when  properly  given,  canceling  the  policy. 
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--A&sUn  Fire  Ins.  Co.  v.  Pdemanakos,  207  S. 
W.  922. 

®s>246  (Tex.C!om.App.)  In  an  action  on  fire  in- 
surance policy,  evidence  held  to  show  that  the 
insured  agreed  to  a  cancellation  of  the  policy 
and  that  be  waived  present  repayment  by  the 
company  of  unearned  premiums. — Austin  Fire 
Ins.  Oo.  V.  Polemanakos,  207  S.  W.  922. 

Where  insurer  gives  notice  to  insured  of  can- 
cellation of  a  fire  insurance  policy  to  which  can- 
cellation insured  agreed,  a  demand  by  the  in- 
eurer's  adjuster  that  insured  submit  to  exam- 
ination under  oath  aa  to  liability  thereunder, 
which  was  complied  with,  did  not  create  a  new 
insurance  contract  or  reinstate  the  old  contract. 
—Id. 

Where  a  fire  insurance  policy  was  canceled  by 
mutual  agreement,  a  demand  by  the  insurer's 
adjuster  for  an  examination  under  oath  as  to 
liability  thereunder,  and  submission  thereto  by 
insDved,  did  not  estop  the  company  from  assert- 
iiur  the  cancellation  where  insured  had  obtaimed 
other  insurance,  and  the  expenses  incurred  b^ 
reason  of  the  examination  were  but  insignifi- 
cant.—Id. 

IX.  AVOIDANOE  OF  POX.I0T  f  OB 
MISREPRESENTATION,  FRAUD, 
OR  BREACH  OF  WARRANTY  OR 
CONDITION. 

(B)  Matters    Relating  to   Property  or  In- 

tereat    Insured. 

«=9282(2)  (Tex.Civ.App.)  An  application  for 
hail  insurance,  requesting  insurance  "on  all 
interest  in"  a  specified  number  of  acres  of 
which  applicant  was  tenant,  was  not  an  as- 
sertion that  applicant  owned  all  the  interest  in 
the  insured  property,  but  that  he  desired  to 
insure  all  his  interest,  and  hence  was  not  a 
misrepresentation  avoiding  the  policy. — St.  Paul 
Fire  &  Marine  Ins.  Co.  v.  Pipkin,  207  S.  W. 
360. 

X.  FORFEITURE     OF     POUOT     FOR 

BBEACH  OF  PROBnsSORT  WAR- 

RAynr,  covenant,  or  condi- 

TtOit  SUBSEQUENT. 

(C)  Blatters   Relating   to    Person    Inanrea. 

4=9340  (Mo.App.)  One  has  "entered  the  service 
of  the  army,"  within  the  purview  of  an  insur- 
ance policy,  when  he  has  passed  the  examina- 
tions, taken  the  oath,  been  enrolled,  and  has 
subjected  himself  to  the  orders  of  the  military. — 
Redd  V.  American  Cent.  Life  Ins.  Co.,  207  S. 
W.  74. 

An  insured,  who  enlisted  in  the  army  medical 
department  and  died  from  pneumonia  at  a  train- 
ing camp  in  Kansas,  had  not  entered  into  "ac- 
tive service,"  within  an  insurance  policy  invali- 
dating the  policy  if  the  insnred  entered  tbe 
active  service  of  the  army  without  permission 
from  the  company;  "active  service"  being  serv- 
ice in  garrison  or  at  sea  in  time  of  peace  or 
before  an  enemy  in  time  of  war. — Id. 

XI.  ESTOPPEI.,  WATVEB,  OR  AOBBE- 
MENTS     ATFECTINO    RIQHT    TO 

AVOID  OB  PWRPEIT  POUCT. 

«S3388(1)  ^rex.ComJlm>.)  Whenever  there  aris- 
es a  condition  under  which  an  insurer  has  the 
right  oa  account  of  any  failure  of  the  insured 
to  comply  with  any  condition  or  warranty  con- 
tained in  the  policy,  to  forfeit  the  same,  the  do- 
ing of  any  act  inconsistent  with  the  claim  of 
forfeiture,  or  any  recognition  of  the  existence  of 
the  policy  waives  the  forfeiture  if  insurer  had 
knowledge  oif  the  facts  authorising  it.— Austin 
Fire  lue.  Co.  v.  Polemanakos,  207  S.  W.  022. 
«=9390  (Tex.Civ.App.)  Vernon's  Sayles'  Ann. 
Civ.  St  1914,  art.  4048,  providing  that  misrep- 
resentationa  in  applications  for  ineurance  will 
constitute  no  defense,  unless  the  insurer  shall 
show  that  he  gave  notice  within  90  days  aft- 
er discovering  the  falsity  of  the  misrepresen- 
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tationti,  appUes  to  hail  insurance. — St  Paul 
Fire  &  Marine  Ing.  Co.  v.  Pipldn,  207  S.  W. 
300. 

Xn.  BISKB  AHB  OAUSES  OF  tOSS. 
(B)  Aeoident   and   Healtb  InanMUtoe. 

«s>464  (Tei.CSv.App.)  Where  an  accident  poli- 
cy covering  death  through  violent  and  external 
means  expressly  declared  that  it  should  not 
cover  injuries  intentionally  inflicted  upon  the 
insured  by  himself  or  by  any  other  person  ex- 
cept by  burglars  and  robbers,  the  company  is 
not  liable  where  one  not  a  burglar  or  robber  in- 
tentionally shot  and  killed  the  insured. — Nation- 
al Life  &  Accident  Ins.  Co.  v.  De  Lopez,  207  S. 

w.  leo. 
xiii.  EXTxnrr  of  x.o8b  aicd  ua- 

BlLlTY  OF  XHSUBEB. 
<B)  laaaranee  of  Property   and  Titles. 

^s>500  (Tex.Civ.App.)  The  parties  to  an  in- 
surance contract  may  agree  upon  the  value 
of  the  property  insured  and  the  specific  amount 
to  be  paid  for  its  loss  or  damage,  and,  in  the 
absence  of  fraud,  such  agreed  valuatiops  are 
conclusive.— St.  Paul  Fire  &  Marine  Ins.  Oo. 
V.  Pipldn,  207  S.  W.  300. 

(B)  Aecldent  and  Health  Inanranee. 

9=»527  (Mo.App.)  An  electrician,  fatally  burn- 
ed as  a  proximate  result  of  sudden  flash  at 
switchboard,  installed  along  inside  of  a  build- 
ing, occasioned  by  a  short  circuit  which  threw 
oil  over  him,  ignited  bis  clothing,  and  partly 
burned  switchboard,  could  not  recover  double 
indemnity  nnder  accident  policy  provision  for 
doable  indemnity  for  injuries*  ''by  reason  and 
in  consequence  of  the  burning  of  a  building 
while  the  insured  is  therein."— Farley  v.  JEtasi 
Life  Ins.  Co.,  207  S.  W.  281. 

ZTV.   NOTICE  Ain>  PROOF   OF  I.OSB. 

€=530(1)  (Tex.Civ.App.)  Vernon's  Sayles' 

Ann.  Civ.  St.  1914,  art.  5V14,  requiring  stipu- 
lations as  to  notice  of  claims  for  damages  to  be 
reasonable,  invalidating  a  stipulation  for  no- 
tice of  less  than  90  days,  and  i>roviding  that  no- 
tice shall  be  presumed  to  be  given,  unless  want 
thereof   be   expressly  pleaded   under  oath,   ap- 

C"eg  to  notice  and  proofs  of  loss  under  a  hail 
urance  policy. — St.  Paul  B'ire  &  Marine  Ins. 
Co.  V.  Pipkin,  207  S.  W.  360. 
•s>S6l  (Tex.Civ.App.)  An  insurer  under  a  hail 
insurance  policy,  who,  after  having  received 
an  unsworn  claim  for  damages,  sent  an  ad- 
juster who  viewed  the  damage,  admitted  lia- 
bility, presented  a  form  of  proof  filling  in  only 
the  percentage  of  loss,  and  subsequently  tender- 
ed a  settlement  after  the  time  limited  for  filing 
a  formal  proof  of  loss,  thereby  waived  the  for- 
mal proof,  notwithstanding  a  provision  in  the 
policy  that  no  denial  of  liability  or  other  »et  by 
the  company  should  be  deemed  to  waive  such 
proof. — St.  Paul  Fire  &  Marine  Ins.  Co.  v.  Pip- 
kin, 207  S.  W.  380. 

XV.  ADJVSTBllafT  OF  lASS. 

«a>570  (Ky.)  That  an  arbitrator  named  by  in- 
surers to  adjust  a  loss  occurring  in  Bowling 
Green  was  a  citizen  of  Ilopkinsville,  a  town 
only  a  short  distance  from  Bowling  Green,  and 
in  which  the  merchandising  carried  on  was 
similar,  did  not  disqualify  such  arbitrator  to 
act  on  account  of  lack  of  information  as  w 
merchandising  in  Bowling  Green.— R.  B.  Jones 
&  Co.  V.  Northern  Assur.  Co.,  limited,  of  Lon- 
don, England,  207  S.  W.  450. 
<&=3574(1)  (Ky.)  In  action  on  fire  insurance 
policies,  defended  on  ground  of  an  arbitration 
and  award,  no  error  prejudicial  to  insured  was 
committed  by  allowing  the  chief  of  the  fire 
department  of  the  city  wherein  the  loss  oc- 
curred to  make  a  statement  as  to  matters 
about  which  the  insured's  arbitrator  had  given 
evidence.— R.  £1.  Jones  &  Co.  v.  Northern  A*> 


snr.  Co.,  lAmitiA,  «f  London,  Bnglanii,  207  8. 
W.  450. 

«s>574(2)  (Ky.)  An  insnred,  sabmitting  to  an 
arUtrator  of  loss  under  a  fira  paUcy.  shonid 
not  have  selected  a  witness  as  an  arbitrator, 
and  such  arbitrator  had  no  tight  to  present  ex- 
traneoua  tects  or  give  evidence  before  the 
bodrd  except  such  as  waa  obtainaUe  from  the 
premisea.— R.  E.  Jones  Sc  Co.  v.  Northern  Aa- 
sur.  Co.,  Limited,  of  London,  England,  207  S. 
W.  459. 

«=>S74(3)  (Ky.)  Facts  %«U  not  to  warrant 
setting  aside  of  an  award  for  partialifcr  of  the 
insurer's  arbitrator  or  appraiser.— R.  £.  Jones 
&  Co.  V.  Northern  Assar.  Co.,  limited,  of  Lon- 
don, England,  207  S.  W.  450. 

While  the  general  rule  requires  disinterested 
and  impartial  arbitrators,  it  does  not  go  to  the 
extent  of  invalidating  an  award  where  the  ar- 
bitrators are  merely  zealous  for  what  they  con- 
ceive to  be  the  rights  of  the  parties  who  nomi- 
nated them.— Id. 

If  an  arbitrator  selected  by  the  insurer  acted 
corruptly  and  induced  other  members  of  the 
board  of  srbitration  so  to  act  in  reaching  and 
returning  the  appraisement  and  award,  it  waj 
the  dut7  of  the  court  to  aet  aside  the  award. 
-Id. 

^=3579  (Tez.Oiv.App.)  Where  an  insured  un- 
der a  hail  policy  signed  a  proof  claim  submitted 
by  the  adjuster  specifying  the  amount  of  dam- 
ages, but  subsequently  claimed  larger  damages 
in  writing,  the  proof  of  daim  waa  not  conclusiTc 
on  insured  as  a  settlement;  since  it  was  a 
mere  offer  which  had  not  been  accepted  by  the 
insurer  prior  to  withdrawal. — St.  Paul  Fire 
&  Marine  Ins.  Co.  v.  Pipkin,  207  S.  W.  360. 

Where  a  mistake,  aa  to  insured's  right  under 
a  hail  insurance  policy  inducing  him  to  sign  a 
compromise  is  mutual  or  induced  by  fraud, 
equity  will  not  ordinarily  refuse  relief  on  the 
ground  of  negligence  on  plaintiff's  part.— Id. 

zvth.  actions  on  poucrEs. 

<&=3668(1)  (Mo.App.)  Qneation  of  damages  and 
attorney's  fees  for  alleged  vexations  refusal  to 
pay  life  insurance  held,  under  evidence,  question 
tor  jury.— Beck  v.  Metropolitan  life  Ins.  Co., 
207  S.  W.  248. 

4cb668(1)  (Mo.App.)  ^e  question  of  vexatious 
delay  in  paying  a  beneficiary's  claim  under  a  life 
insurance  policy  was  for  the  jury. — ^Huls  v. 
Metropolitan  Life  Ins.  Co.,  207  S.  W.  270. 
<&=3668(3)  (Tex.CJiv.App.)  In  a  anit  on  an  au- 
tomobile insurance  policy,  where  the  car  was 
destroyed  in  a  collision,  evidence  aa  to  whether 
or  not,  subsequent  to  the  issuance  of  the  orig- 
inal policy,  the  collision  features  therein  had 
been  canceled  by  matoal  agreement  between  in- 
sured and  Insurer,  held  in  conflict,  and  to  make' 
a  question  for  the  jury.— Drew  v.  American  Au- 
tomobile Ins.  Co.,  207  S.  W.  547. 
«S9M8(7)  (MoJUip.)  Whether  insnred  was  in 
sonnd  health  at  issuance  of  life  policy,  as  con- 
ditioned therein,  held,  nnder  evidence,  question 
for  jury.— ^Beok  v.  Metropolitan  Lite  Ins.  Co., 
207  S.  W.  248. 

4s>668(7)  (Mo.App.)  In  an  action  by  benefi- 
ciary under  life  insurance  policy,  defended  on 
ground  that  insured  was  not  in  good  healtk 
when  policy  was  d^vered,  but  then  had  tq- 
bercnlosis,  of  which  she  died,  Aejd,  on  the  eri- 
dence,  that  the  caae  was  for  the  jury. — Hub  v. 
Metropolitan  Life  Ins.  Co.,  207  8.  W.  270. 
€=3668(14)  (Tex.Cnv.App.)  In  an  action  on  a 
hail  insurance  policy,  where  defendant  set  up  8 
settlement  agreement,  a  peremptory  instruction 
for  defeudant  was  properly  refused,  where  there 
waa  sufiicient  evidence  to  make  an  issue  as  to 
whether  insured  had  a  right  to  set  such  settle- 
ment aside  for  mistake  aa  to  his  rigbta.— St. 
Paul  Fire  &  Marine  Ins.  Co.  v.  Pipkin,  207  S. 
W.  360.  . 

In  an  action  on  a  hail  insurance  policy,  if  the 
insured  aigned  compromiae  beoauae  he  misap- 
prehended the  proviaions  ot  the  policy  and  lui 
right*  thereunder,  whether  ndi  miatake  wai 
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the  reBolt°«(  U»  owa'scgligniee  wua  «aaition 
of  fact— Id. 

XX.   miTUAI.  BEXEFIT  INSURAHCE. 

(B)  Tb«  Oontmct  la  General. 

®=>723(7)  (Ky.)  Where  a  member  of  a  frater- 
nal iosurance  society,  to  whom  a  benefit  certifi- 
cato  was  issued,  made  a  false  statement  in  her 
application  as  to  the  cause  of  her  motb^s 
death,  keU  that,  under  Ey.  St.  i  630,  a  directed 
verdict  for  fhe  beneficiary  was  improper,  if 
there  was  any  evidence  tbat  the  statement  com- 
plained of  was  either  fraudulently  made  or  ma- 
terial.—Kational  Council  of  Knights  and  Ladies 
of  Security  v.  Dean,  207  S.  W.  702. 
<g=>724(l)  (McApp.)  Under  constitution  and  by- 
laws of  defebdant  fraternal  beneficiary  associa- 
tion, l^ld,  tbat  a  local  medical  examiner  was 
not  an  officer  of  the  local  lodge,  prohibited  by 
such  constitution  and  by-laws,  as  authorized  b^ 
Laws  1911,  p.  292,  )  22,  from  waiving  provi- 
sions thereof;  but  was  an  agent  of  the  supreme 
body.— Hereford  v.  Mystic  Workers  of  the 
World,  207  8.  W.  76. 

Laws  1911,  p.  292,  |  22,  authorising  a  frater- 
nal benefit  association  by  its  constitution  and 
by-laws  to  prohibit  waiver  of  any  provision 
thereof  by  a  member  of  a  subordinate  Iod{;e, 
does  not  apply  to  such  a  member  in  bis  capacity 
of  agent  of  the  supreme  body.— Id. 
€=»724(2)  (HoiAppj)  A  local  medical  examiner 
of  a  fraternal  benendary  association,  not  being 
an  officer  of  the  local  lod^e,  but  an  at|ent  of  the 
supreme  body,  could  waive  warranties  in  the 
application  for  insorance.— Hereford  v.  Mystie 
Workers  of  the  World.  207  S.  W.  76. 

Provision  of  application  for  insurance  in  a 
fraternal  benefit  association  making  answers 
warranties  was  waived;  the  locol  medical  ex- 
aminer, agent  of  the  supreme  body,  who  wrote 
tlie  answers,  having  for  years  been  insured's 
physician,  and  knowing  aa  much  about  hex  as 
•he  did.— Id. 

(D)  Forfeltnre  or  Snapenslon. 

«s»755(S)  (Ark.)  Where  member  of  benefit  soci- 
ety was  eaga-saa  in  eztrahacardous  occnpation, 
and  never  changed,  but  the  society  voluntarily 
reduced  assessment  as  if  he  had,  and  it  was 
paid  for  years,  after  member's  death  society  can- 
not insist  on  forfeiture  by  failure  to  pay  assess- 
ments based  on  eztrahasardous  occupation  on 
the  ground  member  was  in  default  in  failing;  to 
give  notice  of  resomption  of  such  occupation, 
which  he  had  never  abandoned.— ^Sovereign 
Camp,  Woodmen  of  the  World,  v.  Wilson,  207  8. 
W.  45. 

(B)  Benefleiarles  anil  Benellts. 

€=3771  (Mo.App.)  Deceased's  mother,  though 
living  in  a  fa<Mne  for  widows,  being  dependent  on 
and  supported  by  him,  was  a  member  of  his 
"family,"  within  the  constitution  of  a  police  re- 
lief association,  declaring  as  an  object  "aiding 
the  families"  of  members,  so  as  to  permit  of  her 
being  designated  as  beneficiary  in  his  owtificate 
of  life  insurance  issued  by  it,  though  he  also 
bad  a  wife,  from  whom  he  was  living  apart. — 
St.  Tx>uis  Police  Relief  Ass'n  v.  Honlehin,  207 
S   W   880 

«^783  (Tex.01v.Appk)  A  beneficiary  named  in 
fraternal  benefit  certificate,  providing  for 
change  of  beneficiary,  has  no  vested  interest  in 
the  contract  of  insurance  which  will  prevent 
the  insured  from  changing  any  of  the  terms  of 
the  contract,  but  has  a  mere  expectancy,  which 
may  be  defeated  by  a  change  of  beneficiary. — 
BUls  v.  Bills,  207  8.  W.  614. 
«=>784(6)  (Tex.Civ.App.)  A  displaced  benefici- 
ary can  question  insured's  method  of  making 
change  of  beneficiary  only  on  the  ground  that  it 
was  legally  Insufficient  to  accomplish  that  pur- 
pose, where  the  insurer  acquiesced  therein, 
though  the  method  did  not  follow  the  procedure 
provided  in  the  certificate;  those  requirements 
being  for  thf  benefit  of  the  Insurer.— Bills  v. 
Bills,  207  8.  W.  614.   . 


Where  a  member  af  a'  trat«<nal  insurance  or- 
der who  designated  two  beneficiaries  secured 
the  erasure  of  the  name  of  ode  of  them  from 
tire  Certificate,  held  that  though  such  attempt 
to  change  beneficiaries  was  irregular  and  might 
give  the  insurer  the  right  to  deny  liability,  yet, 
where  the  insurer  acquiesced  in  the  change,  the 
diwlacad.benefidaiy  was  entitled  to  no  rights. 

«=>784(7)  (Tex.Civ.App.)  Where  a  member  of 
a  fraternal  insurance  order  who  had  designated 
two  benefidaricB  attempted  to  displace  one  by 
causing  his  name  to  be  erased  from  the  certifi- 
cate, held  that  the  insurer  by  admitting  its  lia- 
bility for  the  sum  specified  in  the  certificate, 
and  paying  the  money  into  the  registry  of  the 
court,  ratified  the  certificate  in  its  altered 
form;  no  new  consideration' being  necessary. — 
Bills  V.  Bills,  207-8.  W.  614. 

Where  a  fraternal  insurer  ratified  a  change  of 
beneficiary  by  filing  an  answer  admitting  its  lia- 
bility, held  that  it  could  not  thereafter  arbitra- 
rily repudiate  its  ratification  so  as  to  entitle 
the  displaced  beneficiary  ta  share  in*  th«  fuad. 
— ^Id. 

(F)  Aetloas  for  Beneflta. 

«s»8l4  (Ark.)  Though  a  fraternal  society  did 
not  comply  with  Acts  1917,  p.  2067,  |  17,  with- 
in the  30  days  prescribed,  by  designating  the 
oommissioner  of  insurance  as  its  agent  for  serv- 
ice of  process,  where  it  did  so  thereafter,  sutwe- 
quent  service  on  the  clerk  of  a  local  lodge,  io 
compliaace  with  the  superseded  statute  (lUrby'a  . 
Dig.  i  4878),  was  not  proper.— Sovereign  Camp, 
Woodmen  of  the  World,  v.  Wilson,  207  S. 
W.  45. 

•s>8l7(2)  (MoApp.)  In  an  action  on  a  frater- 
nal life  insurance  certificate,  wherein  plaintiff 
admitted  that  aasnred's  signature  to  the  appli- 
cation was  genuine  and  tbat  the  application 
represented  that  assured  had  not  been  rejected 
by  other  companies,  the  burden  was  on  tflaintifF 
to  overcome  ■defendant's  prima  facie  showing  of 
misrepresentations,  and  not  on  defendant  to 
show  that  the  applicant's  answers  were  in  fact 
his. — Weise  v.  Sovereign  Camp  Woodmen  of  the 
World,  207  S.  W.  249. 

4=9819(1)  (Mo.App.)  Evidence  held  to  author- 
ize finding  tbat  deceased's  mother  was  depend- 
ent and  supported  by  him,  so  as  to  allow  her,  as 
a  member  of  his  family,  under  the  constitution 
of  a  police  relief  association,  to  be  designated  as 
beneficiary  in  his  certificate  of  life  insurance  ia- 
sued  by  it,— St  Louis  Police  Relief  Ass'n  v. 
Houlehin,  207  8.  W.  880. 

4|s>8l9(4)  (Mo.App.)  Statement  in  coroner's 
certificate  of  death  under  Rev.  St  1900,  j  6671, 
that  suicide  was  contributory  to  death  of  insur- 
ed, is  a  conclusi(m,  and  not  a  statement  of  fact 
within  section  6684,  declaring  a  certified  copy 
of  the  record  of  a  death  prima  facie  evidence  of 
the  facts  therein  stated.— Schmidt  v.  Supreme 
Council  of  Royal  Arcanum,  207  8.  W-  874. 
4=3825(2)  (Ky.)  In  an  action  on  a  certificate 
issued  by  a  fraternal  insurer,  held,  under  the 
evidence,  that  the  issue  whether  the  false  state- 
ment made  by  the  member  as  to  the  cause  of 
her  mother's  death  was  fraudulently  made  was 
for  the  jury.— National  Council  of  Knights  and 
Ladies  of  Security  v.  Dean,  207  S.  W.  702. 
4=3825(3)  (Mo.App.)  Evidence,  with  presump- 
tion against  suicide,  held  to  make  a  question  for 
jury  whether  insured  committed  suicide,  pre- 
venting recovery  on  his  benefit  certificate. — 
Schmidt  v.  Supreme  Council  of  Royal  Arcanum, 
207  S.  W.  874. 

^=>826(1)  (Mo.App.)  In  an  action  on  a  frater- 
nal life  insurance  certificate,  wber^n  misrepre- 
sentations in  the  application  were  alleged,  evi- 
dence that  the  examining  physician  bad  filled  in 
applicant's  answers  in  the  application  and  re- 
port, and  that  there  were  inaccuracies,  held  not 
sufficient  to  warrant  an  instruction  as  to  wheth- 
er or  not  the  answers  of  the  applicant  were  in 
fact  his;  applicant's  signature  being  admitted. 
— Weise  v.  Sovereign  Camp,  Woodmen  of  the 
World,  207  8.  W.  249.  .      .^^^.^ 
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INTEREST. 

See  Appeal  and  Error,  •siSTS;  Courto,  •=» 
121;  Damages,  «=»167;  Exchange  of  Prop- 
erty, «=»7;   Subrogation,  «=»31;    Uaury. 

XL  BATE. 

«=»36(1)  (Tex.C»T.App.)  Intervener's  suit  be- 
ing on  an  implied  contract  for  reimbuTBement 
for  what  he  had  paid,  the  interest  to  be  recov- 
ered is  the  legal  rate  and  not  the  rate  stated 
in  the  notes  sued  on.— Miller  v.  Guaranty  Trust 
&  Banking  Co.,  207  S.  W.  042. 

INTERNATIONAL  LAW. 

See  Courts,  «=3»18. 

INTOXICATING  LIQUORS. 

See  Evidence,  ®=>623,  647;  Pleading,  iS:»403; 
War,   ' 


n.  eoHSTimmoNAi-iTT  op  acts 

AND  ORDIMAIf CES. 

«=»I7  (Tex.Cr.App.)  Acts  35th  Leg.  (4th  Called 
Sess.)  c.  24,  p.  37,  prohibiting  the  sale,  barter, 
or  exchange  of  intoxicating  nquors  throughout 
the  state,  violates  Const,  art.  16,  |  20,  rdating 
to  local  option.— Bx  parte  Myer,  207  S.  W.  100. 

In  the  absence  of  Const,  art.  16,  {  20,  there 
would  be  no  restriction  upon  the  power  of  the 
lyeglslature  to  prohibit  the  sale  of  intoxicating 
liquors  throughout  the  sUte  under  the  police 
power. — Id.  ^ 

The  state  Legislature  cannot,  on  the  ground  of 
military  necessity,  pass  a  general  prohibition 
law,  under  Const,  art.  16,  |  28,  the  federal  gov- 
ernment being  able  to  take  care  of  its  army. 
—Id. 

IV.   LICENSES  AND  TAXES. 

*=5l08(10)  (Tex.Civ.App.)  A  petition  to  com- 
pel the  acting  comptroller  of  Texas  to  reinstate 
a  retail  liquor  license  held,  as  against  general 
demurrer,  to  sufficiently  allege  the^license  wa« 
rescinded  and  vacated.— Tittle  v.  Bartholomae, 
207  S.  W.  176. 

VX.   OFFENSES. 

^9(38  (Mo.)  Since  the  adoption  of  the  Webb- 
Kenyon  Act  (U.  S.  Comp.  St.  1916,  «  8739)  and 
the  sustention  of  its  constitutionality  by  the 
Supreme  Court  of  United  States,  carriers  have 
no  right  to  transport  and  deliver  intoxicants 
into  a  state  in  contravention  of  its  local  laws.— 
aty  of  Kirksville  v.  Warden,  207  S.  W.  66. 

VH.   ACTIONS   FOR   PENALTIES. 

$=>I79  (Ky.)  In  action  against  defendant  ex- 
press company  for  violation  of  Ky.  St.  |  2.5600, 
subsec.  3,  court  properly  instructed  that  de- 
fendant was  guilty  if  it  delivered  package  of 
liquor  without  entering  or  causing  to  be  en- 
tered truthful  statements  of  amount  and  kind 
of  liquor  or  date  when  received  or  by  whom  and 
to  whom  delivered,  since,  if  any  one  or  more  of 
the  entries  mentioned  were  not  made,  defend- 
ant was  amenable  to  the  fine  prescribed.— Ad- 
ams Express  Co.  v.  Commonwealth,  207  a.  W. 
482. 

ig=:»l79  (Ky.)  The  failure  of  carrier  to  obey 
any  of  mandatory  provision  of  Ky.  St.  §  2560b. 
subsec.  3,  will  subject  it  to  the  penalty  imposed, 
whether  there  be  a  failure  to  keep  required 
hook  at  local  office  in  territory  where  sale  of 
liquors  is  prohibited,  to  make  any  one  of  the 
entries  required,  or  to  keep  the  book  open  to 
public  inspection  during  business  hours.— Com- 
monwealth V.  Adams  Express  Co.,  207  S.  W. 
486.  ,  .     , 

iS=:»l87  (Ky.)  In  action  against  defendant  ex- 
press company  for  delivering  liquor  without  en- 
tering upon  a  separate  book  the  amount  and 
'  'nd  of  liquor,  etc..  petition  held  to  clearly 
rge  a  violation  of  Ky.  St.  i  2S69b,  subseis.  3. 


—Adams  Exttrem  CM.  tr.  C«nlin<«w«alt]i,  207  S. 
W.  482. 

Petition  alleging  that  defendant  express  com- 
pany deftverea  Uqaor  without  entering  trnthfnl 
statements  of  amoont  and  kind,  ncme  and  ad- 
dress of  consignor  etc.,  and  by  whom  and  to 
whom  delivered,  did  not  charge  more  than  on* 
offense  under  Ky.  St.  {  2569b,  subsec.  3,  offense 
charged  growing  out  of  a  single  transaction. 

— ^^-  '  . 

«=s>l87  (Ky.)  In  action  to  recover  penalty  pre- 
scribed by  Ky.  St.  I  2569b,  subsec.  3,  as  to 
keeping  records  of  consignments  of  Uqnor,  the 
petition  must  contain  substantially  the  samt 
averments  that  would  be  required  for  the  state- 
ment of  the  same  offense  in  an  indictment  un- 
der the  statute.^Jommonwealth  v.  Adams  Ex- 
press Co.,  207  S.  W.  486. 

In  an  action  to  recover  penalty  prescribed  by 
Ky.  St.  I  25e9b,  aubsec.  3,  as  to  keeping  record 
of  consignments  of  liquor,  a  shipment,  or  ship- 
ments, of  spirituous,  vinous,  or  malt  liquors  in 
prohibited  territory  was  a  necessary  ingredient 
to  the  offense,  which  petition  must  charge.— Id. 
In  action  to  recover  penalty  prescribed  by 
Ky.  St  {  25e0b,  subsec.  3,  pebtian,  aUeging 
that  defendant  express  company  did  nnlawfuIlT 
fail  and  refuse  to  keep  o^en  for  public  inspec- 
tion book  containing  entries  with  reference  to 
consignments  of  liquor,  was  fatally  defective, 
where  It  failed  to  allege  that  inspection  re- 
guested  and  refused  was  during  business  hours. 
-Id. 

4=3 188  (Ky.)  In  action  against  defendant  ex- 
press company  for  delivering  liquor  without  en- 
tering upon  a  separate  book  the  amount  and 
kind  of  Uquor,  etc.,  evidence  held  sufficient  to 
show  a  violation  of  Ky.  St  |  2569b,  subsec.  3. 
—Adams  Express  Co.  v.  Commonwealth,  207  S. 
W.  482. 

«=»t88  (Ky.)  Evidence  that  in  delivering  pack- 
age defendant  express  company's  agent  made  in 
ito  book  kept  for  that  purpose  no  entries  show- 
ing quantity  or  kind  ot  liquor  delivered  or  date 
of  delivery,  although  label  on  package  showed 
that  it  contained  five  quarts  of  whisky,  was 
sufficient  to  support  verdict  aeainst  the  com- 
pany in  penal  action  under  Kj.  SC  f  2S69b, 
subsec.  3.— Adams  Express  Co.  v.  Common- 
wealth, 207  S.  W.  485. 

«=>I9I  (Ky.)  In  jpenal  action  against  express 
company  for  violation  of  some  of  provisions  of 
Ky.  St.  i  2560b,  subsec  8,  aa  to  faUure  to  make 
required  entries  with  reference  to  shipments  of 
liquor  if  coaviction  or  aoqtUttal  results,  carrier 
cannot,  in  another  action  growing  out  of  the 
same  delivery,  be  convicted  of  a  violation  of 
other  provisions,  in  view  of  Crim.  Code,  !  126.— 
Adams  Express  Co.  v.  Commonwealth,  207  S. 
W.  482.  „ 

«»iOt  (Ky.)  Conviction  under  Ey.  St.  S  2Se9b. 
subsec.  3,  with  reference  to  recording  deUver- 
ies,  growing  out  of  violation  with  respect  to  s 
shipment  and  delivery  of  whisky  to  one  indi- 
vidual, would  not  be  a  bar  to  penal  action  grow- 
ing out  of  shipment  and  deUvery  to  another  in- 
dividual; the  two  offenses  being  distinct, 
though  deliveries  were  made  at  the  aame  time 
and  place.— Adams  Express  Co.  v.  Common- 
wealth, 207  S.  W.  485. 

®=>I93  (Ky.)  There  being  evidence  to  support 
verdict  in  a  penal  action  under  Ky.  St.  {  2S68b. 
subsec.  3,  court  on  appeal  is  without  authority 
to  disturb  it.— Adams  Express  Co.  T.  Commoa- 
weaith,  207  S.  W.  485. 

Vm.  CRIMINAL  PBOSEOimONS. 

^=>236(1)  (Mo.)  In  prosecution  for  violation  of 
ordinance  framed  in  languaga  of  B«v.  St  H 
7227-7229,  evidence  held  to  show  delivery  of 
intoxicants  by  defendant  to  another  in  local 
option  territory  within  the  terms  «£  section 
7227.— City  of  Kirksville  v.  Warden,  207  S. 
W.  66. 

JOINT  TENANCY. 

See  Tenancy  in  Common. 
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JUDGES. 

See  CrimiBal  T^aw,  <S9252,  665;  Judgment, 
«=»104';  Joatioe*  of  the  Peace ;  liaiitatloD  of 
Actions.  •s»i92;  MaJMiamas,  <ac9S0,  iSX, 
1S4;    Prohibitioa,  «e>10;    SUtutM,  «»278l 

JUDGMENT. 

See  Costs,  «3>231;   Criminal  Law,  «s»llS6. 
For  judgments  in  particular  actions  or  proceed- 
ings, see  also  the  various  specific  topic*. 
For  review  of  judgments,  see  Appeal  and  Error. 

IV.   BTDEFAUTT. 
(A)   Heavlaltca   Md  VaUdttr. 

€=»  1 04  (Tez.Com-A.pp.)  In  suit  on  vendor'a  lien 
note  and  for  foreclosure,  tried  before  a  special 
judftc  in  abaenoe  of  district  judfe,  wherein  de- 
fendants, after  the  ovennUng  of  their  objectioue 
to  election  of  special  judge,  withdrew  from  the 
courtroom  with  their  counsel,  a  judgment 
against  them  by  the  special  judge,  treating  their 
withdrawal  as  an  abandonment  of  their  defeztae, 
after  hearing  evidence  and  trying  the  case, 
would  be  treated  as  a  judgment  on  trial,  ana 
not  as  a  judgment  by  default.— Webb  v.  Beyn' 
olds,  207  S.  W.  »14. 

(B)  Opealna  or  Bettinir  Aalda  Detenlt. 

^=3 145(4)  (Tez.Civ.App.)  On  motion  to  vacate 
default  judgment  against  indorser  on  note,  a 
defense  that  the  maker  and  another  indorser 
had  not  been  joined  as  defendants  was  insaffi- 
oicnt,  where  it  appeared  that  such  parties  were, 
at  the  time  of  tne  suit  and  continuously  since, 
whoIl.v  insolvent— Driukard  v.  Jenkins,  207  S. 
W.  35.3. 

<8=>I5I  (Xez.Civ.App.)  A  motion  to  vacate  a 
judfonent  regular  on  its  face,  supported  by  evi- 
dence, entered  on  default  after  appearance,  made 
nn  the  ground  that  defendant  bad  no  notice  of 
the  date  of  trial  and  that  such  date  had  not  been 
set  nor  posted,  was  insufficient,  where  it  did  not 
show  defects,  that  the  case  was  irregularly 
tried,  nor  that  counsel  had  been  misled.— ^rink- 
ard  V.  Jenkins,  207  8.  W.  353. 
«ss>  162(2)  (Ark.)  Burden  was  on  defendant  to 
prove  its  defense,  at  least  to  introduce  testi- 
mony making  out  a  prima  facie  d^ense,  bo- 
fore  it  could  ask  for  setting  aside  of  original 
judgment  agaiaat  it  on  ground  thai  there  was 
no  proper  service  of  notice.— Sovereign  Camp, 
Woodmen  of  the  World,  v.  Wilson,  207  &. 
W.  45. 

VI.   OK  TBIAKOr  ISSUES. 

(C)  roatovatltr  to  Prooeaa.  Plea«la«a, 
Proofs,  aad  Terdlot  or  Flndisva. 

®=>25l(l)  (Mo.App.)  In  an  action  by  a  divorc- 
ed woman  to  recover  rents  on  her  real  estate 
collected  by  her  former  husband  without  her 
consent  in  writing,  as  required  by  Rev.  St.  1909, 
I  8309,  where  defendant  admitted  collecting  the 
rent  in  his  aoswec,  but  counterclaimed  for  moo- 
ey  expended'  in  improvementg  and  paid  to  the 
wife,  a  judgment  for  defendant  on  plaintiff's  pe- 
tition and  for  plaintiff  on  defendant's  counter- 
i?laim  was  erroneous.— Algeo  v.  Algeo,  207  S.  W. 

S=»252(l)  (Tex.  Civ.  App.)  Under  Vernon's 
jayles'  Ann.  Civ.  St.  1914,  art.  1830,  subd.  25, 
providing  that,  where  freight  has  been  damaged 
n  transit  over  two  or  more  railroads,  the  damage 
shall  be  apportioned  among  them,  does  not  re- 
juire  the  apportionment  of  damage,  where  de- 
fendants have  not  filed  pleadings  asking  appor- 
aonment.— Ft.  Worth  &  D.  C.  Ry.  Co.  v.  Kemp, 
JOT  S.  W.  605.  ^ 

$3s252(6)  (Tex.Civ.App.)  Although  court  of 
forum  would  not  have  jurisdiction  to  cancel 
instruments  as  requested  in  special  prayer, 
where  petition  stated  facts  showing  jiirisdlc- 
:ion  of  defeUdants.  and  that  a  fraud  had  been 
■ommitted  for  which  a  remedy  could  be  afford- 
ed by  rcqniring  defendants  to  reconvey,   the 


court  had  jurisdiction  to  grant  such  relief  un- 
der the  general  prayer.— CIriner  t.  Treviao, 
207  S.  W.  847. 

VIII.   AMEXDlOiHT.     OOHREGTIOH, 
AMD  JUaVXSW  W   SAMB  COURT. 

^Esaoa  (Tex.)  Oonrt  may  revise  any  judg- 
laent,  decree,  or  order  at  term  at  which  tt 
was  rendered.— Grulf,  C.  Sc  S.  F.  Ry.  Co.  v. 
Muse.  207  S.  W.  807. 

€sa>333(l)  (Mo.App.)  Where  defendants  appear- 
ed in  an  action  and  filed  a  modon  to  strike  out 
the  petition  as  being  diwlicitous,  they  were  not 
within  the  purview  of  Rev.  St.  1900,  {  2101.  as 
partiea  entitled  to  file  a  petition  for  review. — 
State  ex  rel.  and  to  Use  of  Mosberg  v.  Owens, 
207  S.  W.  241. 

4=9335(2)  (Mo.App.)  A  motion  to  strike  out  a 
petition  as  duplicitous,  filed  after  the  term  at 
which  the  interiocutory  and  final  judgments  were 
rendered,  is  effective,  if  at  all,  only  as  a  peti- 
tion for  review,  under  Rev.  St  1909,  i  2101.  on 
complying  with  section  2104,  as  to  showing  a 
meritorious  defense,  etc.— State  ex  rel.  and  to 
Use  of  Mosberg  v.  Owens,  207  S.  W.  241. 
<fc=>335(a  (Tex.Civ.App.)  The  principle  that 
new  trial  will  not  be  granted  upon  newly  dis- 
covered evidence  which  is  mereljr  cumulative 
applies  to  a  bill  of  review,  seeking  a  review 
and  cancellation  of  judgment  after  term  time. — 
Texas  gr  V.  Ry.  Co.  v.  Duff.  207  S.  W.  .580. 
«=>335(3)  (Mo-App.)  A  motion  to  strike  out  a 
prtition  as  duplicitous,  construed  only  as  a  pe- 
tition for  review  under  Rev.  St.  1909,  ;  2101, 
alleging  that  defendant  had  a  meritorious  de- 
fense, was  not  a  "setting  forth"  of  such  defense 
within  section  2104. — State  ex  rel.  and  to  Use  of 
Mosberg  v.  Owens,  207  S.  W.  241, 
<S=»335(3)  (Tex.Civ.App.)  In  a  bill  of  review 
to  set  aside  a  judgment,  evidence  that  the  chil- 
dren of  defendant  in  the  judgment  had  no 
knowledge  that  defendant  had  been  served  with 
citation  was  too  remQte  to  show  absence  of 
such  service.— McBride  v.  Kaulbach,  207  S.  W. 
576. 

In  a  bill  of  review  to  vacate  a  jndnnent.  on 
the  ground  that  citation  had  not  been  served 
on  defendant.  In  order  that  negative  testimony, 
that  witnesses  did  not  know  that  the,  citation 
had  been  served,  may  be  given  probative  force, 
positive  facts  that  u  service  had  been  made, 
witnesses  would  necessarily  have  known  it, 
must  be  shovni. — Id. 

iS=s»335(8)  (Tex.Civ.App.)  In  bill  of  review, 
seeking  a  revision  and  cancellation  of  a  judg- 
ment lor  personal  injuries,  held  that  issues 
presented  bad  been  decided  in  suit  for  damages. 
—Texas  &  P.  Ry.  Co.  v.  Duff,  207  S.  W.  580. 

IX.   OPENING  OR  VACATING. 

<B934I  (Tex.)  Any  judgment,  decree,  or  or- 
der, including  order  granting  new  trial,  may 
be  vacated  by  court  at  term  at  which  it  was 
rendered.— Gulf.  C.  &  S.  F.  Ry.  Co.  v.  Muse, 
207  S.  W.  897. 

<8=a342(l)  (Tex.Civ.App.)  A  judgment  rendered 
by  a  court  of  competent  jurisdiction  and  regular 
on  its  face  cannot  be  set  aside  after  the  ad- 
joammont  of  the  term  at  which  it  was  rendered. 
— Drinkard  v.  Jenkins,  207  S.  W.  353. 

X/  BQUITABI^  RBUEF. 

(A)  Nature  of  Reaiedy  and  Oronnda. 

«=»443(1)  (Tex.Civ.App.)  District  courts  may 
^rant  relief  against  a  judgment  by  re-examin- 
mg  the  case  on  its  merits,  when  it  appears  that 
the  judgment  has  been  obtained  by  fraud,  mis- 
take, or  accident  without  any  want  of  diligence 
on  the  part  of  the  person  against  whom  ren- 
dered.—Texas  &  P.  Ry.  Co.  V.  Duff,  207  S.  W. 
580. 

(B)  Jnrladtetlon  and  Proceedlnira. 

«=s>460(6)  (Tex.Civ.App.)  In  equitable  suits  to 
reopen  judgments  for  new  trial,  the  complain- 
ing party  must  allege  and  show,  not  only  «.iusL , 
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defense,  bat  that  he  was  prercnted  from  making 
it  by  some  fraud,  accident,  or  mistake,  unmixed 
■with  negligence  on  his  part— Drinkacd  t.  Jen- 
kins. 207  S.  W.  353. 

XI.  coi.£atz:rax.  attack. 

(A)  Ja<teB>«>ta   Impeaeliable    CoIhUerallr. 

4=>48S  (Tex.Civ.App.)  Order  of  probate  court, 
diresting  itself  of  supervisory  control  of  guard- 
ianship estate,  being  a  nullity,. was  subject  to 
collateral  attack.— Davis  v.  White,  207  S.  W. 
679. 

(B)  Orovnda. 

<S=>486(1)  (Tex.Civ.App.)  A  dormant  judg- 
ment is  not  void,  but  only  voidable,  and  for 
that  reason  it  cannot  be  attacked  in  a  collat- 
eral proceeding.- Burlington  State  Bank  v. 
Martin  Nat.  Bank,  207  S.  W.  954. 

As  a  general  rule,  no  one  has  such  an  in- 
terest in  a  dormant  judgment  which  is  merely 
voidable  that  he  can  attack  the  same,  except 
the  parties  thereto  or  their  privies. — Id. 
<8=»495(2)  (Ark.)  Though  Kirby's  Diy.  §  4424, 
provides  that  judgments  rendered  without  no- 
tice shall  be  void,  a  presimiption  of  regularity 
attends  a  jud|:ment  of  a  superior  court  of  gen- 
eral jurisdiction,  which  can  be  controverted 
only  by  showing  there  was  no  notice,  and  that 
a  meritorious  defense  existed  which  could  have 
been  asSCTted.— Sovereign  Camp,  Woodmen  of 
the  World,  v.  Wilson,  207  S.  W.  45. 
^=>503  (Mo.)  A  judgment  of  a  court  of  gen- 
eral jurisdiction,  having  jurisdiction  of  the 
parties  and  subject-matter,  was  not  void  and 
open  to  collateral  attack  because  of  failure  of 
petition  to  state  a  cause  of  action.— Cole  v. 
Parker-Washinfton  Co.,  207  S.  W.  749,  766. 
«»5I4  <Tex.Civ.App.)  A  judgment  cannot  be 
<]ue8tioned  for  fraud  in  its  procurement  in  an 
independent  suit  between  the  same  parties, 
when  the  judgment  was  entered  after  due  notice 
and  ui)on  evidence  offered  pro  and  con.— Texas 
&  P.  Ry.  Co.  V.  Duff,  207  S.  W.  580. 

Xin.    MERGER  Alfll  BAR  OF  CAUSES 

OF  ACTION  Aim  DEFENSES. 

(A)  JndKBiVBta   Operative   aa   Bar. 

<8=»S52  (Ark.)  A  stilt  by  a  former  sheriff 
against  a  former  county  treasurer  to  recover  a 
payment  made  to  defendant  by  plaintiff  because 
of  a  shortage  in  accounts  is  barred  by  a  pre- 
vious adjudication  rendered  in  proceedmgs  had 
under  Kirby's  Dig.  {  7174,  between  the  same 
parties,  in  which  the  circuit  court,  on  a  trial 
de  novo,  found  against  the  sheriff  on  the  issue 
of  payment— CargUl  v.  Matthews,  207  S.  W. 
225. 

$=3566  (Tex.Ciy.App.)  Where  a  judgment  in  a 
former  partition  suit  expressly  left  the  ques- 
tion of  title  open  between  plaintiff  and  defend- 
ant, plaintiff  may  maintain  a  subsequent  suit  of 
trespass  to  try  title;  there  being  no  attempt 
to  change,  alter,  or  set  aside  the  judgment. 
—Burns  v.  Nichols,  207  S.  W.  158. 

(B)  Cansea  of  Actioa  and  Defeaaea  MerK< 

ed.   Barred,   or  Conoladed. 

«=9582  (Tex.Civ.App.)  Where  suit  has  been 
brought  and  jodgmcnt  obtained,  the  original 
cause  of  action  is  merged  in  the  judgment. — 
Burlington  State  Bonk  v.  Marlin  Nat.  Bank, 
207  .S.  W.  9.''>4. 

e=>585(4)  (Tex.Civ.App.)  In  suit  upon  notes  for 
price  of  auto  truck,  wherein  buyer  pleaded 
breach  of  warranty,  judgment  on  notes  and  that 
buyer  take  nothing  by  his  cross-action,  was  a  de- 
fense to  buyer's  subsequent  action  for  damages 
for  same  breach  of  warranty.— McCoy  v.  Wichita 
Falls  Motor  Co.,  207  S.  W.  332. 
€=3390(2)  (Ark.)  Where  a  trustee  had  convey- 
ed the  trust  property  to  a  third  person  in 
breach  of  his  trust  the  record  of  a  former  ad- 
judication that  the  grantee  was  an  innocent 
purchaser  against  whom  plaintiff  could  not  re- 
cover was  inadmissible  in  a  suit  against  the 
trustee  for  money  had  and  received  for  plain- 


tiff's  benefit  to  recoTW  tKe  tfroceeda.— Davie  v. 
Dickerson,  207  S.  W.  4S6. 
®=>604  (Ark.)  Judgment  that  drainage  district 
<»ganized  under  Sp.  Acts  1911,  p.  886,  recovfr 
from  owner  assessments  for  contemplated  im- 
provements, rendered  in  suit  to  enjoin  constnir- 
tion  of  drainage  system,  did  not  bar  proceed- 
ing under  section  3X>  for  additional  levy  {or 
cleaning  out  ditches. — Rosselot  v.  Greene  &  Law- 
rence Drainage  Dist,  207  S.  W.  219. 

XIV.   0ON0I.U8IVEIfES8   OF   ADJUDI- 
CATION. 

(B)  Peraons  Coaeladed. 

<8=>675(1)  (Tenn.)  Where  a  bill  against  an 
unincorporated  religions  association  named  as 
defendants  trustees  who  had  gone  out  of  of- 
fice shortly  before,  but  the  association  de- 
fended the  suit,  employing  counsel,  fceld,  that 
the  judgment  was  binding  against  the  associa- 
tion; the  case  being  one  of  misnomer  whicli 
was  waived  unless  raised  by  plea  in  abatement 
—Hunter  ▼.  Swadtey,  207  S.  W.  730. 
9=>675(1)  (Tens.)  A  prior  grantee  of  a  de- 
fendant in  ejectment  was  not  bound  bv  tb« 
judgment,  under  Acts  1851-52,  c  152  (Thomr. 
Shan.  Code,  §  5000),  although  he  was  present 
and  was  allowed  to  control  the  defense  as  tai- 
ly  as  if  he  and  not  his  grantor  had  been  tbr 
defendant— Taylor  v.  BlackweU,  20T  S.  W. 
738. 

€=>699(1)  (MoJlpp.)  Where  two  joint  carriers 
are  both  sued  as  defendants,  it  does  not  follov 
that  judgment  acquitting  one  of  them  deprirrs 
the  other  of  an  action  against  the  one  acquittni. 
—Central  Nat.  Bank  yTPryor,  207  S.  W.  I'US. 

XV.  UEN. 

*=>788(1)  (Tex.Civ.App.)  T3»e  common-law  role 
that  a  judgment  lien  attaches  only  to  such  estate 
in  land  as  is  owned  by  jiK^ment  debtor  at  the 
time  the  abstract  of  judgment  was  filed,  oot- 
withstanding  a  prior  unrecorded  deed,  hag  been 
abrogated  by  Vernon's  Sayles'  Ann.  CSv.  St. 
1914,  art  W24.— Diltz  t.  Dodson,  207  S.  W. 
356. 

€=3802  (Tex.Civ.App.)  One  who  converted 
mortgaged  property  to  his  own  use,  the  prop- 
erty being  subject  to  prior  lien  in  favor  of 
judgment  creditors,  is  liable  to  such  creditors 
to  the  extent  of  the  value  of  the  property 
converted,  not  to  exceed  the  antonnt  of  their 
judgment— Burlington  State  Bank  t.  Marlin 
Nat  Bank,  207  S.  W.  964. 

XIX.  SUSPENSION,  ENTOBOEMENT, 
AND  BXVIVAIb 

«=»>53(1)  (Tex.Civ.App.)  A  dormant  judg- 
ment is  one  which  has  not  been  satisfied  or 
extinguished  by  lapse  of  time,  bnt  which  hat 
remained  so  long  unexecuted  that  execution 
cannot  be  issued  upon  it  without  first  rerivinfi 
the  judgment— Burlington  State  Bank  v.  Mar- 
lin Nat  Bank,  207  S.  W.  954. 

XXn.   PLEADING  AND  EVIDENCE  OF 

JUDGMENT  AS  E8TOPPEX.  OR 

DEFENSE. 

<8=»948(2)  (Tex.Civ.App.)  A  petition  Arid 
sufficient  against  demurrer  to  state  a  caus>e 
of  action  on  a  note,  though  as  a  matter  of  fad 
plaintiffs  had  previously  recovered  a  juilf- 
ment  on  such  note,  etc.,  where  petition  did  not 
mention  such  fact. — Burlington  State  Bank  v. 
Marlin  Nat.  Bank,  207  S.  W.  954. 
<S=>956(1)  (Tex.Civ.App.)  Where  judgment  in 
seller's  action  on  notes  given  for  an  auto  truck 
recited  buyer's  cross-action  for  damages  for 
breacb  of  warranty  and  misrepreaentationa.  and 
that  he  take  nothing  thereby,  it  would  be  pre- 
sumed that  issue  as  to  misrepresentations  wss 
presented.— McCoy  v.  Wichita  Falls  Motor  Co, 
207  S.  W.  332. 

«=»956(5)  (Tex.CiT.App.)  In  bill  of  review, 
seeking  a  revision  and  cancellation  of  a  judg- 
ment for  personal  injuries,   keU  that   issues 
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presented  had  bedn  daci4«d'hl  Boit  for  damues. 
—Texas  &  P.  By.  Co.  v.  Duff,  207  S.  W.  MO. 

JUDICIAL  POWER. 

Se«  CoDBtitutional  Law,  «s>70. 

JUDICIAL  SALES. 

See  Champerty  and  Maintenancei  4l=s>7;  In- 
fants. Q=3S4,  90;  Municipal  Corporations, 
«=>980;  Partition.  «s»106;  Quieting  Title, 
®=>35;    Street  Bailroads,  «=955. 

«s»3l(2)  (Ark.)  In  a  suit  for  partitloii,  tha  land 
in  qaestion  k«w  not  "property  in  the  custody 
of  the  court,"  within  the  meaning  of  Acts  1013, 
p.  319,  i  2,  providlftg  that  the  chancellor  may 
confirm  sales  of  such  property  in  racation.— Prt- 
zier  V.  Frarier,  207  S.  W.  215. 
«=a50(l)  (Ky.)  Purchaser  at  a  judicial  sale  ac- 
quires no  better  title  than  that  possessed  by 
the  one  whose  Interest  was  sold.— Anderson  v. 
Daugherty,  207  8.  W.  474. 

JURISDICTION. 

See  Criminal  Law,  «ss>101. 

JURY. 

See  Appeal  and  Error,  «s>96a,  878 :  Criminal 
Law,  <8=ad41,  86S-«67,  1088,  lOiS,  1117; 
Trial,  «s>306-314,  871. 

XI.   XUOBT  TO  TRIAIi  BT  JURY. 


_  >I3(7)  (Ky.)  Whether  the  arbitrator  select- 
ed by  the  insurer  acted  corruptly  and  induced 
the  other  members  of  the  board  so  to  art  in 
reaching  and  returning  an  appraisement  and 
award  was  a  question  cognizable  in  equity,  and 
was  for  the  cnaBcellor  to  hear  and  determine 
as  a  question  of  fact,  without  the  intervention 
of  a  jury.— E.  B.  Jones  &  Co.  v.  Northern  As- 
Hur.  Co.,  Limited,  of  London,  England,  207  S. 
W.    4r,9. 

<8=>28(6)  ('Sei.CivjL.pp.)  Kotwithstanding  Rev. 
St.  1911,  art.  4704;  relating  to  the  assessment 
of  damages  in  death  actions,  the  court,  under 
article  1986^  may,  in  a  death  acti<»  submitted 
on  special  issues,  determine  the  question  of  the 
amount  of  damages,  on  the  ground  that  jury 
trial  was  waited,  Whore  the  only  special  issue 
submitted  or  requested  on  the  question  of  dam- 
ages was  to  the  yearly  earnings  of  deceased.— 
Panhandle  &  S.  F.  By.  Co.  t.  Huckabce,  207  S. 
W.  829. 

<3=>S3(2>  (Tez.Ciy.App.)  The  law  exacts  that  a 
fair  and  impartial  jury  shall  pass  upon  the 
merits  of  cases.— Kl  Paso  Electric  By.  Co.  t. 
Gonsalee,  207  S.  W.  162. 

<3=>34(3)  (Tex.CiT.App.)  A  strong  preponder- 
ance of  evidence  on  one  side  or  the  other  is 
not  sufficient  to  justify  a  trial  court  in  denying 
the  right  of  trial  by  jury. — Drew  v.  American 
AutomobUe  Ina.  Co.,  207  S.  W-  547. 


the  right  to  jury  trial,  and  Vernon's  Sayles' 
Ann.  «v.  St.  1914,  art.  2024,  limiting  the  num- 
ber of  new  trials,  it  is  the  province  of  the  jury 
to  determine  the  _  credibility  of  witnesses  and 
the  weight  of  testimony,  and  the  court  may  not 
assume  its  functions  by  deciding  that  testi- 
mony is  entitled  to  no  credit  because  overborne 
by  coijtradictory  testimony,  or  that  it  is  so  con- 
tradictory to  circumstances  and  proof  as  to  be 
improbable. — Id. 

V.   COMPETENOir  OF  JURORg,  CHAI.< 
IiEIfQES,  AHD  OBJECTIONS. 

€=>I3I(^)  (Mo.)  The  purpose  of  the  exami- 
nation by  defendant  in  a  murder  case  of  the 
panel  on  their  voir  dire  ia  to  develop,  not  only 
facts  which  might  form  tlie  basis  of  a  chal- 
lenge for  cause,  but  also  such  facts  as  mi^ht 
be  useful  to  bim  in  intelligently  determining 
his  peremptory  chaneages.— State  t.  Miller, 
207  S.  W.  797. 


•s»UI(4)  (Me.)  Os  voir  dire  exandnatiftn  of 
the  panel  in  a  murder  case,  it  was  error  to  re- 
fuse to  allow  defendaat's  counsel  to  ask  one 
of  the  jurors  what  particular  church  he  at- 
tended, it  being  stated  that  one  of  the  state's 
important  witnesses  was  pastor  of  a  certain 
church  and  that  counsel's  purpose  was  to  as- 
certain whether  any  of  the  jurors  attended 
such  church.— State  t.  Miller,  207  S.  W.  797. 

JUSTICES  OF  THE  PEACE 

See  Costs,  «=3281;    Injunction,  «=>2&,  118. 

IV.  PROCEDURE  IK   OIVII.   CASES. 

«=s>86(l)  (Mo.App.)  The  mere  fact  that  de- 
fendant, who  with  his  family  resided  in  St 
Louis,  went  to  Chicago  without  apprising  any 
member  of  his  family  of  his  intention,  and  re- 
mained there  about  10  daysT  does  not  author- 
ise, in  an  action  begun  in  justice  court,  attach- 
ment on  the  ground  tibat  be  bad  absconded,  or 
absented  himself  from  his  usual  place  of 
•bode,  so  that  ordinary  process  could  not  be 
served  upon  him;  it  not  appearing  that  an  or- 
dinary writ  of  summons  could  not  have  been 
served  on  defendant  by  leaving  a  copy  at  bis 
usual  place  of  abode  with  a  member  of  his 
family  ov*r  16.— Independent  Breweries  Co.  v. 
Larin.  207  .S.  W.  851. 

«=»I24(3)  (Tez.Civ.App.)  A  justice  of  the  peace 
cannot  render  a  judgment  binding  on  the  as- 
signees of  labor  claims  sued  for  in  the  name  of 
the  assignors,  unless  the  assignees  are  made  par- 
ties.—Pena  V.  Baker.  207  S.  W.  426. 

V.  REVIEW  OF  PROCEEDIirGS. 

(A)  Appe«l   and   Brror. 

9=»f59(l)  (Tez.Civ.App.)  PlaintifT,  who  reeoT- 
ered  in  justice  court  against  one  of  the  joint 
defendants,  hut  lost  against  the  other,  had  a 
right  to  appeal  without  bond  to  the  county 
court. — S.  Samuehs  &  Co.  ▼.  Morgan  ft  Fried- 
lander,  207  S.  W.  338. 

«=>I6I(3)  (Mo.App.)  Under  Bev.  St.  1909,  if 
7568,  7579,  appeal  from  justice  court  by  de- 
fendant waives  the  question  of  defective  sum- 
mons, there  raised  on  special  appearance,  and 
amounts  to  a  general  appearance  by  defendant 
in  the  circuit  court.— Cudahy  Packing  Co.  v. 
Chicago  ft  N.  W.  By.  Co..  207  S.  W.  70. 
e=»l6l(3)  (Mo.App.)  Under  Bev.  St  1909,  H 
7568,  7579,  appeal  by. defendant  from  justice  of 
the  peace  to  the  circuit  court,  where  he  went  to 
trial  on  his  motion  to  dismiss,  then  on  his  plea 
in  abatement,  and  then  on  tiie  merito,  waives 
question  of  defect  of  summons,  and  amounts  to 
appearance. — ^Peter  Hauptmann  Tobacco  Co.  t. 
Unverfertii,  207  S.  W.  288. 

LABOR  DISPUTES. 

See  Conspiracy,  «e»8,  18;  Libel  and  Slaiider, 
«a>80 ;  Torts,  «9>10. 

LANDLORD  AND  TENANT. 

See  Adverse  Possession,  €=>46;  Appeal  and  Er- 
ror, «=»1041,  1170;  Chattel  Mortgages,  «=s> 
262;  Counties,  «=>210;  Evidence,  0=3419; 
Frauds,  Statute  of,  9s»158;  Husband  and 
Wife,  <3=»9,  125,  248%  ;  Injunction,  «=»128; 
Insurance,  ^=»il5;  Limitation  of  Actions, 
«=>127;  Mines  and  Minerals,  <S=>78,  81; 
M^B^igence,  «»39 ;  Pleading,  «=>49,  68,  376, 
430;  Trover  and  Conversion,  «=»7,  22;  Ven- 
dor and  Purchaser,  «=9232,  244. 

I.  CREATION  AND  EXX8TENCB  OF 
THE  RELATION. 

«3>7  (Tex.Civ.App.)  The  relation  of  landlord 
and  tenant  rests  at  last  upon  a  contract,  and, 
while  it  need  not  be  express,  there  must  exist 
such  facts  as  to  the  acts,  conduct,  and  inten- 
tion of  the  ^rties  as  will  properly  give  rise  to 
one  by  implication.— Dolen  v.  Lobit,  207  S.  W. 
143,  864.  . 
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VXRSIOH. 

(B)  Batopirel  of  Teaaiit. 

^=E>6I  (Tex.CiT.App.)  Liesaee  is  estopped  to 
deny  lessors'  title,  though  the  proofa  show 
the  property  belonged  to  the  lessors'  wives. — 
Lovelady  v.  Harding,  207  S.  W.  933. 
^»66(8)  (Tez.CiT.App.)  Assuming  that  de- 
fendant, an  employe  of  a  partnership  using 
land  of  plaintiC  with  hla  consent  without  pay- 
ment of  rent,  was  a  tenant  of  the  plaintiff, 
such  relation  was  ended  by  dissolution  of  the 
partnership  and  abandonment  of  the  land,  al- 
though the  employe  was  giTen  fences  remaining 
after  a  prairie  fire,  where  the  land  was  open  to 
the  public  and  unfenced  for  two  years  before 
defendant  reentered  and  fenced  it. — Dolen  T. 
Lobit,  207  S.  W,  143,  964. 

Vm.  RElfr  AND  ADVAirCEB. 
(A)  RIvbta  utd  Liabilities. 

<8=»200(1)  (Tex.CST.App.)  If  written  lease 
was  abrogated  by  agreement  subfltitnting  an- 
other as  tenant,  then  for  any  part  of  the  term 
that  the  original  lessee  occupied  under  re- 
entry, after  the  substituted  tenant  Tacated, 
the  measure  ot  recoTery  is  not  the  rent  stipu- 
lated in  lease,  but  the  reasonable  rental  valne, 
in  the  absence  of  another  contract  fixing  rent 
for  such  period.— LoTelady  t.  Harding,  207  S. 
W.  933. 

<B)  Aettoaa. 

<e=a230(8)  (Tex.CiT.App.)  The  petition,  in 
action  for  rent,  alleging  written  lease  of  sec- 
ond and  third  floors  of  building,  lease  offered 
in  evidence  in  terms  of  second  floor,  is  subject 
to  objection  of  fatal  variance.— Lovelady  t. 
Harding,  207  S.  W.  933. 

There  is  no  fatal  variance  between  lease 
executed  by  husbands  alone,  and  petition  of 
husbands  and  wives  for  rent,  expressly  alleg- 
ing it  was  ao  executed,  coupled  with  allega- 
tion that  it  was  executed  on  behalf  of  all  the 
plaintiffs.— Id. 

«=s>23l(2)  (Tex.CiT.App.)  To  meet  plea  and 
testimony  of  lessee,  sued  for  rent,  that  there 
was  an  agreement  acted  on,  that  another 
should  be  substituted  in  her  place  as  tenant, 
lessors'  agent  for  collection  of  rents  could 
testify  that  he  made  no  such  agreement. — 
Lovelady  v.  Harding,  207  S.  W.  933. 

(C)  Iilen. 

«=»254(2)  (Tex.Civ.App.)  Plaintiffs  do  not 
waive  a  landlord's  lien  by  suing  out  a  writ  of 
sequestration  and  distress  warrant,  though  the 
.writs  are  levied  on  part  of  the  property  on 
which  the  lien  is  claimed.— Lovelady  v.  llard- 
ing,  207  S.  W.  933. 

(D)  DlBtreaa. 

«=»274(3)  (Tei.CiT.App.)  Where  a  tenant, 
against  whom  a  distress  warrant  had  been  is- 
sued, delivered  the  keys  to  a  constable  over 
night,  and  the  constable  redelivered  them  to 
the  tenant's  agent  the  following  morning,  held, 
that  the  taking  and  keeping  of  the  keys,  as  It 
was  done  with  the  tenant's  consent,  did  not  con- 
stitute a  conversion  of  his  property  by  the  land- 
I<ir<l.— Saeni  v.  Hamilton  Hotel  Co.,  207  S.  W. 
l.-«. 

Where  there  was  no  seiznre  of  property  un- 
der a  distress  warrant,  the  tenant  cannot  com- 
Iilain  that  it  wag  issued  without  petition  having 
been  filed  er  citation  issued.— Id. 

IX.   BE-EITTRT   AlTD    BEOOViatT    OF 
POSSESSION  BT  I,ANI>I.OBI>. 

«=»277(%)  (Tex.Civ.App.)  Where  a  lease  ot 
office  rooms  provides  for  re-entry  without  no- 
tice or  demand,  if  any  part  of  the  rent  remain- 
ed unpaid  for  two  days  after  it  is  due,  a  les- 
sor on  default  in  payment  of  rent  for  more 
than  two  days  incurs  no  liability  by  ousting 
lessee  from  the  premises.— Henderson  t,  Heggs, 
207  S.  W.  565. 


LARCENY. 

See  Bail,  «=>96;  Criminal  Law,  «=s>406,  409. 
519,  723,  884;  984,  10S9,  1043;  Indictment 
and  Information,  ®=>110,  129;  Innkeepers. 
<S=»11. 

I.   OrrENSES    AND  BSaPONSIBIXJTT 
TREBEFOlL 

«=»I3(3)  (Tex.Cr.App.)  The  fraudulent  Uli- 
ing  of  cotton  by  on  employe  engaged  merelj 
in  weighing  the  cotton  and  paying  other  em- 
ployes, where  the  owner  and  employer  w«> 
absent  for  the  day,  constituted  tbeft,  and  not 
embeulement.— Watkins  t.  State,  207  S.  W. 
026. 

«s»l5(8)  (Tex.Cr.App.)  Where  defendant  in 
prosecution  for  theft  was  sent  by  his  em- 
ployer to  deliver  oil,  with  a  bill  for  90  cents, 
and  through  the  storekeeper's  mistake,  io 
thinking  that  the  bill  was  for  $9,  was  giveu 
that  amount,  and  kept  $8.10,  there  was  no 
theft  by  bailee:  the  mone^  not  coming  into 
defendant's  possession  by  virtue  of  a  contract 
—Campos  V.  State.  207  S.  W.  931.  • 

Where  accused  was  i/ent  to  a  store  to  de- 
liver 90  cents  wortli  of  oil,  and  by  mistake  wta 
paid  $9.  and  kept  $8.10  of  it,  if.  when  receiv- 
ing such  money  from  storekeeper,  he  forme<] 
the  criminal  design  to  appropriate  it  to  iih 
own  nse,  and  did  so  appropnate  it.  the  Bt>- 
propriation  would  be  theft,  but  if  he  sub!>p- 
quently  formed  such  fraudulent  purpose,  he 
could  not  be  convicted  under  the  general 
charge  of  theft  under  Vernon's  Ann.  Pen.  Code 
1916,  art  1332.— Id. 

XL  PROSECtmON  AND   PT7KI8H< 

KENT. 

(B)    Bvldeace. 

®=357  (Tex.Cr.App.)  In  prosecution  for  theft 
of  200  pounds  of  cotton  by  the  owner's  em- 
ploye, evidence  *«?d  snflScient  to  show  th«t 
defendant  stole  the  cotton  with  intent  to  de- 
prive the  owner  of  its  value  and  to  appropri- 
nte  it  to  his  own  use  and  benefit. — Watkios  v. 
State,  207  S.  W.  026. 

®=365  (Ky.)  Evidence  held  sufficient  to  sustain 
a  conviction  of  grand  larceny.— Taylor  v.  Com- 
monwealtb,  207  S.  W.  466. 

(C)  Trial  aaa  Ravlcw. 

4=968(1)  (Ky.)  In  prosecution  of  defendant,  a 
boarding  bouse  keeper,  for  larceny,  case  held 
for  the  jury  under  drcumstantial  evidence.— 
Williams  v.  Commonwealth,  207  S.  W.  447. 
<3=>68(3)  (Tex.Cr.App.)  Where  cotton  was 
stolen  b.T  defendant  from  the  owner's  premis- 
es in  his  temporary  absence,  such  absence  did 
not  change  the  ownership  and  control  of  the 
stolen  property,  so  as  to  justify  a  directed 
verdict  on  the  ground  that  the  property  waf 
not  taken  from  the  owner's  possession.— Wat- 
kins  V.  State,  207  S.  W.  926. 
«=>77(4)  (Tex.Cr.App.)  In  a  prosecution  for 
larceny  from  tile  owner,  evidence  that  defend- 
ant, when  stolen  cotton  was  found  in  his  pos- 
session, stated  tliat  he  had  bought  it,  and  later 
thnt  he  took  it  thinking  it  would  be  aU  right 
with  the  owner,  and  that  he  intended  to  par 
for  it,  justified  an  instruction  on  explanatiun 
of  possession  of  property  recently  stolen.— 
Watkins  v.  State,  207  S.  W.  926. 

LEASE. 

See  Landlord  and  Tenant. 

LEGISLATIVE  POWER. 

Sec  Constitutional  Law,  «=»6SL, 

LEVEES. 

See  Statutes,  «=>141. 

«=>2  (Tax.)  Const,  art  S.  |  52.  subds.  a  and  b. 

uuthoriEing  creation  of  levee  districts  and  is- 
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suance  of  bonds,  keW  not  Impliedly  repealed  by 
article  16,  J  59,  a  distinct  provirion,  having  a 
distinct  purpose,  to  antliorixe  creation  of  cer- 
tain of  improvetnent  distriets  dealt  with  by  ar- 
ticle 3,  i  52,  free  from  the  limitation  on  their 
taxing  power  imposed  by  that  section. — Dallas 
County  licvee  Dist.  No.  2  v.  Looney,  207  S.  W. 
310. 

The  Canales  Act,  Acts  35th  Leg.  (4th  Called 
Sess.)  c,  a5,  making  Const,  art  16.  f  59,  eSEjc- 
tive  oy  providing  for  creation  of  couseryation 
<listrict8,  and  providing  for  levy  of  taxes  by  dis- 
tricts created  under  it  on  ad  valorem  plan,  is. 
not  violative  of  article  16,  |  59,  conservation 
amendment,  requiring  that  taxea  for  district  in- 
debtedness authorized  shall  be  equally  distribut- 
ed.—Id. 

The  Canalea  Act,  Acts  3Sth  Leg.  <4th  CaUed 
Sc8g.>  c.  28,  making  Canat.  art.  16,  i  58,  effec- 
tive  by  providing  for  creation  of  conservation 
district),  is  not  unconstitutional  because  per- 
mitting taxation  of  other  than  real  property 
within  levee  district  to  pay  cost  of  improve- 
ment.— Id.  « 

The  Laney  Act,  Acta  S6th  Leg.  (4th  CaUed 
Sess.)  c.  44,  providing  for  creation  of  conserva- 
tion districts  under  Const,  art.  16.  |  59,  did 
not,  by  implication,  repeal  the  Canalea  Act, 
Arts  .35th  Leg.  (4th  Called  Sesa.)  c.  25,  making 
Const,  art.  16,  |  59,  eifective  by  providing  fOr 
creation  of  conservation  districts. — Id. 

LIBEL  AND  SLANDER. 

Sec  Appeal  and  Ekror,  €=>1050 ;  Evidence,  «=> 
271,  318;  Principal  and  Agent,  «=>124;  Wit- 
nesses, ^s»396,  414. 

I.   WORDS   AKD    ACTS   ACTIONABLE, 
AKD  UABIUXT   THEBEFOB. 

•s>6(l)  (Tex.Civ.App.)  Dafamatory  words  to 
be  "libelous  per  se"  must  be  of  auch  a  nature 
that  th<f  court  can  presume  as  a  matter  of  law 
that  they  will  tend  to  £sgrace  and  degrade  the 
party,  or  hold  him  up  to  public  hatred,  con- 
tempt, or  ridicule,  or  cause  hian  to  be  shunned 
and  avoided. — ^Providence-Washington  Ins.  Co. 
V.  Owens,  207  S;  W.  686. 

«=»6(2)  (Tex.Civ.App.)  Where  alleged  slander- 
ous words  charged  plaintiff,  who  was  holder  of 
blank  policy,  with  issuing  noauthorized  certif- 
icates, plaintiff  was  required  to  prove  special 
damages;  such  words  not  being  deCamatory  aa 
a  matter  of  law,  as  charging  an  act  involving 
moral  turpitude,  reflecting  on  buainess  iiltegri- 
ty,  or  calculated  to  impair  bosinesa  standing. — 
Providence-Washington  Ins.  Co.  v.  Owens,  207 
S    W   666 

«=99(1)  (Te^.Civ.Ai)p.)  Where  alleged  slander- 
ous words  charged  plaintiff,  who  was  holder  of 
blank  policy,  with  issuinir  unantborlsed  certifi- 
cates, plaintiff  was  required  to  prove  special 
damafces;  such  words  not  being  defamatory  as 
a  matter  of  law,  aa  charging  an  act  involving 
moral  turpitude,  reflecting  on  business  integri- 
ty, or  calculated  to  impair  business-  standing. 
— Providence-Washington  Ins.  Co.  v.  Owens, 
207  S.  W.  660. 

«=»i9  (Tex.Civ.App.)  Alleged  defamatory  lan- 
guage must  be  construed  as  a  whole. — ^Provi- 
dence-Washington Ins.  Co.  V.  Owens,  207  S. 
W.  666. 

IT.  ACTIONS. 
<B)  Fartlea,  PreltaUnary  ProceedlBS*;  and 

Pleadinar. 
^=>80  (Mo.App.)  A  petition  seeidng  to  state  a 
cause  of  action  for  unlawful  conspiracy  by  de- 
fendants, as  members  of  labor  organizations,  to 
injure  plaintiff  in  his  moving  picture  business, 
alleging  that  their  pickets  urged  plaintiff's  pa- 
trons not  to  patronize  his  theater  because  he 
was  unfair  to  union  labor,  did  not  attempt  to 
state  a  cause  of  action  for  slander  as  such. — 
Boot  V.  Anderson,  207  S.  W.  255. 

The  further  allegation  charging  the  distribu- 
tion of  circulars,  publicly  and  privately,  near 
theater,  stating  that  ^aintJff  waa  imfoir  to  un- 


ion labor,  did  not  attempt  to  state  a  oanae  of 
action  for  libel  aa  auch.— Id. 
<^»86(2)  (Tex.Clv.App.)  Where  alleged  slan- 
derous words  are  susceptible  of  an  innocent  as 
well  as  a  defamatory  meaning,  plaintiff  should 
allege  use  of  words  in  a  defamatory  aense,  and 
also  that  words  conveyed  defamatory  meaning 
to  hearers. — Providence-Washington  Ins.  Co.  t. 
Owens,  207  S.  W.  666. 

{U)  BvMenee. 

4=>II2(1)  (Tex.Civ.App.)  In  action  against  in- 
suraace-  company  for  reBulting  tie-up  of  plain- 
tifTs  shipment  because  of  alleged  slanderous' 
statements,  evidence  held  to  warrant  finding  that 
defendants*  agent  did  not  intend  to  state,  and 
finandal  backer  did  not  understand,  that  no  re- 
insurance bad  been  obtained.— Providence- 
Washington  Ins.  Co.  V.  Owens,  207  S.  W.  666. 

(D)  Damaarca. 

*»l  14  (Tex.Civ.App.)  la  action  for  slander, 
damages  cannot  be  recovered  for  mental  (Us- 
tress,  not  the  direct  result  and  proximate  ef- 
fect upon  bis  mind  and  feelings  of  alleged  slan- 
derous statement.— Providence-Washington  Ins, 
Co.  V.  Owens,  207  S.  W.  666. 

(■))  Trial,  trntgrnem*,  and  R«Tlew. 

<g=>l23(l)  (Tex.Civ.App.)  In  action  for  slan- 
der, evidence  held  to  justify  submission  to  jury 
of  whether  alleged  defamatory  remarks  were 
made. — Providence-Washington  Ins.  Co.  v. 
Owens,  207  S.  W.  666. 

9s>l25  (Tex.Civ.App.)  In  action  for  slander 
resulting  In  tie-up  of  plaintlirs  shipment,  be- 
cause of  alleged  statements  by  defendant  in- 
suraooe  company  that  certincatea  covering 
shipment  were  unauthorised  and  insurance 
had  not  been  renamed,  evidence  Md  to  jus- 
tify submissfam  of  spedal*  issue  of  whether 
financial  backer  refused  to  accept  certificate* 
regardless  of  alleged  statements. — Providence- 
Washington  Ins.  Co.  V.  Owens,  207  S.  W.  666. 

LICENSES. 

See  Intoxicating  liquors,  4s»108;  Pleading, 
«=3403. 

LIENS. 

See  Appeal  and  Error,  «=9l71,  350:  Chattel 
Mortgages,  «s»13e^  167,  177,  262,  277; 
Frandnlent  Conveyances,  •=b222;  Husband 
and  Wife,  «=»273;  Judgment,  <9a»788,  802: 
Landlord  and  Tenant,  «=>254;  Mechanics' 
Liens:  Mortgages,  $s>28,  151;  Partition.' 
<8=s>92.  97;  Pledges,  <S=»4.  22,  25;  Receivers, 
«=»117.  118,  128 :  Subrogation,  <8=»31 ;  Tax- 
ation. «=>501-607;  Vendor  and  Purchaser, 
<S=>254. 

4=»7  (Tex.Civ.App.)  An  executory  agreement  in 
writing  to  ^ive  a  lien  on  land  is  sufficient  to  cre- 
ate a  lien  in  equity  on  such  land,  though  mort- 
gage or  lien  is  itself  never  executed,  under  the 
maxim  that  equity  regards  that  aa  done  which 
ought  to  be  done.— Luae  v.  Rea,  207  S.  W.  042. 

LIMITATION  OF  ACTIONS. 

See  Adverse  Possession ;   Trespass  to  Try  Title, 


n.   COMPITTATION   OX*  PERIOD   OE 
LIMITATION. 

(Aj  Accrnal  of  Rlscht  of  Aotlon  or  De- 
fease. 

iS=»47(2)  (Ark.)  Where  title  to  land  conveyed 
with  covenant  of  warranty  is  in  the  government, 
covenant  is  deemed  broken  as  soon  as  made, 
and  the  right  of  action,  contrary  to  the  ordinary 
rule,  accrues  at  once  so  as  to  start  tho  running 
of  limitations. — Quinn  v.  Lee  Wilson  &  Co.,  207 
S.  W.  211. 

Where  unsurveyed  lands  which  were  within 
the  boundary  lines  of  a  nonaavigable  lake  as  ^ 
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meandered  were  conTeyed  with  covenantB  of 
warranty  by  defendants,  who  took  under  pat- 
ents to  parts  of  aectiona  surrounding  the  mean- 
dered lines  of  the  lake,  and  the  Land  Office 
then  disdaimed  title  in  the  government,  held, 
that  defendants  had  such  prima  fade  title  that 
the  covenant  of  warranty  cannot  be  deemed  to 
have  been  broken  when  made,  so  as  to  start 
limitations  and  preclude  recovery  because  of 
the  bar  of  limitations,  where  the  government 
later  asserted  title  to  the  lands.— Id. 

(C)   Feraonal    Dlaabtlitlea    and   Prlvlleves. 

<S=5»72(3)  (Tex.Civ.App.)  limitations  held  not 
to  run  during  the  minority  of  legatees  claiming 
under  the  will  of  a  grantor,  who  during  life  re- 
tained control,  etc.,  of  the  deed  under  which 
the  grantee  therein  named  claimed.— Eckert  v. 
Stewart,  207  S.  W.  317. 

(F)   Icnoraaee,  Mlatake,  Trumt,  Fraud,  and 
Conacalment  of  Canae  of  Action. 

^=>95(1)  (Tex.Civ-A^pp.)  Assignee  of  judgment 
being  subrogated  to  the  original  debt  in  case 
the  judgment,  which  was  based  on  a  record 
showing  proper  service,  were  invalid,  the  stat- 
ute of  limitationB  would  not  run  against  him,  as 
to  the  original  debt,  until  he  had  knowledge 
of  invalidity  nf  the  judgment  because  a  judg- 
ment debtor  had  not  been  served  with  citation. 
—Miller  v.  Guaranty  Trust  &  Banking  Oo.,  207 
S.  W.  642. 

(B)  Commenoenieat  of  Action  or  Other 
Proceeding- 

«B»1 18(2)  (Tez.Com.App.)  Merely  filing  suit  did 
not  arrest  the  running  of  the  statute,  where 
the  suit  was  practically  abandoned  by  failure 
to  prosecute.— Haley  v.  D.  Sullivan  &  Co.,  207 

5  W   906 

<S=»  1 27  (2)  (Tex.Civ.App.)  A  petition  which  as 
against  a  general  dem\yrer  is  insufficient  to 
state  a  cause  of  action  is  suffident  to  stop  the 
running  of  limitations  if  the  defects  therein 
are  afterwards  cured  by  an  amended  pleading, 
even  though  such  pleading  is  filed  after  limi- 
tations have  run.— Henderson  v.  Beggs,  207  S. 
W.  565. 

€=»I27(6)  (Tex.)  In  action  by  widow  for  her- 
self and  children  to  recover  for  negligent  death 
of  her  hnsband,  amendment  in  behalf  of  a  per- 
sonal representAtive  of  deceased,  alleging  that 
deceased  met  his  death  while  engaged  in  inter- 
state commerce,  would  not  introduce  a  new  or 
different  cause  of  action  barred  by  limitations, 
since  amendment  would  relate  back  to  original 
action,  which  was  not  barred. — Pope  v.  Kansas 
City.  M.  &  O.  Ry.  Co.  of  Texas,  207  S.  W.  514. 
€=3l27(6)  (Ter.)  In  action  for  death  of  her 
husband,  amended  petition,  whereby  wife  as  ad- 
ministratrix was  substituted  for  former  plaintiff 
and  whereby  she  expressly  alleged  that  defend- 
ant was  engaged,  and  deceased  was  employed, 
in  interstate  commerce,  at  date  of  fatal  injuries, 
held  not  such  departure  from  original  petition 
as  would  prevent  amendment  from  relating  back 
to  filing  of  original  petition. — Bird  v.  Ft.  Worth 

6  R,  G.  Ry.  Co.,  20t  S.  W.  518. 

€=»I27(8)  (Tex.Civ.App.)  In  an  action  by  a  for- 
mer lessee  against  his  lessor  for  conversion  of 
personal  property  alleged  to  have  been  commit- 
ted by  lessor,  an  amendment  to  the  complaint 
that  the  acts  were  committed  by  lessor's  agent 
was  not  barred  by  limitations,  although  the  stat- 
utory period  had  elapsed  at  time  of  amend- 
ment.—Henderson  V.  Beggs,  207  S.  W.  565. 

rv.   OPERATION  AHm  EXTEOT  OF 
BAR   BT   I.IBUTATION. 

i8=3l67(l)  (Tex.Oiv.App.)  Note,  together  with 
contract  of  sale,  whereby  sdlers  warranted  title 
and  agreed  that  proceeds  of  note  received  from 
buyers  should  be  applied  to  any  and  all  debts 
against  property,  amounted  to  an  assignment  of 


note  to  sdlers'  creditors,  and  suit  by  a  creditor 
was  not  barred,  although  be  could  not  maintain 
suit  on  debt;  a  bar  by  statute  not  paying  the 
debt.— Warren  v.  Parlin-Orendttrff  Implement 
Co.,  207  S.  W.  586. 

A  pledgee  of  property  may  sell  or  aue  for  con- 
version, although  debt  which  it  was  given  to  se- 
cure is  barred.- Id. 

V.  FLZiADIHG.  EVTPEITOE.  TBXAX., 
AND   REVIEW. 

<S=>I80(6)  (Tez.Giv.App.)  In  suit  to  establish 
plaintiff's  and  interveners'  interest  in  a  note, 
exception,  to  the  effect  that  cause  of  action  as- 
serted by  plaintiff  creditor  showed  that  caoae  of 
action  was  barred,  was  properly  overruled, 
where  claims  of  interveners,  other  creditors,  was 
not  barred.— Warr«i  ▼.  Parlin-Orendorff  Imple- 
ment Co.,  207  S.  W.  586. 

<es»l92(3)  (Tez.Civ.App.)  In  action  against 
county  judge  and  sureties  on  his  bond  to  recov- 
er money  due  plaintiff  county,  a  demurrer  to 
petition  becau^  action  was  barred  by  limita- 
tions was  property  sustained,  where  supiilemeD- 
tal  petition  in  avoidance  failed  to  show  defend- 
ant's fraudulent  concealment  of  cause  of  action 
preventing  bringing  of  an  action,  in  view  of 
Rev.  St.  1911,  art.  1427,  1453,  relating  to 
judge's  statements,  report  to  count?  derk,  and 
examinations. — ^Marion  County  v,  Rowell,  207 
S.  W.  983. 

«s»l95(5)  (Tez.Com.App.)  Where  the  holder  of 
a  vendor  s  uen  note  claimed  that  the  fraadnlent 
concealment  by  the  graiitor  of  the  land  of  th^ 
fact  of  his  ownership  stopped  the  running  of 
limitations  in  his  favor,  the  holder  of  the  note 
has  the  burden  of  showing  the  fraudulent  con- 
cealment, his  ignorance  of  the  facts,  and  that 
he  could  not  by  reasonable  diligence  have  di^ 
covered  the  fraad. — Raley  v.  O.  Sullivan  &  Co.. 
207  S  W  906 

<es9l97(2)  (Te'z.ComApp.)  Evidence  keW  insnf- 
fident  to  show  such  a  fraudulent  conc«almait 
by  the  grantor  of  land  who  had  not  recorded 
his  conveyance  as  to  prevent  the  running  of 
Umitaticms  in  his  favor  as  against  one  holifing 
a  vendor's  lien'  note  executed  by  a  prior  grant- 
or.—Raley  V.  D.  Sullivan  ft  Co.,  20T  S.  W. 
906. 

<8s>l99(l)  (Mo.App.)  Whether  the  first  years  of 
an  account  were  barred  depended  upon  proof  as 
to  whether  it  was  an  open  nuuung  acconnt,  and 
whether  all  the  items  coostitutea  one  demand, 
and  if  an  issue  of  fact  was  raised  thereon,  the 
question  was  for  the  jury. — Shock  ▼.  Pirice,  207 
S.  W.  834. 

LIQUOR.  SELLING. 

See  Intozicating  Liquors. 

LIS  PENDENS. 

9=»4  (Tex.Oiv.App.)  One  who  purchased  a  note 
long  after  maturity,  and  after  suit  was  begun 
thereon,  would  be  a  pendente  lite  purchaser,  and 
lis  pendens  would  apply  to  her. — Warren  v.  Par- 
lin-Orendorff Implement  Co.,  207  S.  W.  5S6. 

LOGS  AND  LOGGING. 

See  Adverse  Possession,  4=»24,  103;  Home- 
stead, ^9117 :  Tenancy  in  Common,  9=>iri ; 
Trespass,  4s>l9. 

<S=»5  (Tex.Civ.App.)  Though  standing  timber  ii 
generally  regardea  as  part  of  the  realty,  the 
owner  by  contract  can  constructively  cause  a 
severance,  and  for  purposes  of  mortgage  or  sale 
convert  it  into  personalty.— Downey  y.  DoweQ. 
207  S.  W.  585. 

MAIL  CRANE. 

See  Mflstes  and.Servtmt,  «=>286,  288. 
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MAIUDAMUS. 

See  Pleading,  «ss403 ;    Stetutes,  «s»279. 

I.  HAT0BE  AHD   GROTTKSS  XK  OEX. 
ERAI- 

«=»4(4)  (Tex.)  The  right  to  have  a  judgment 
reinstated  and  enforced  by  mandamua  ie  not 
affected  by  the  fact  tfiat  an  appeal  from  auch 
judgment  can  be  taken  or  a  writ  of  error  to 
review  jndgment  secured  on  a  retrial. — Gulf,  G. 
&  S.  P.  Ey.  Co.  V.  Muse,  207  S.  W.  887. 
«=>9  (Tex.)  The  Supreme  Court,  under  Const, 
art.  5,  I  3,  may  issue  writ  of  mandamua  to  re- 
quire district  coart  to  enforce  judgment,  al- 
though prior  thereto  the  Court  of  Civil  Appeals 
under  Rev.  St.  1911,  art.  1695,  has  issued  a 
writ  of  mandamus  directing  court  to  retry  case. 
-<Julf,  C.  &  S.  F.  Ry.  Co.  V.  Muse,  207  S.  W. 
897 

€=>"t6(l)  (Tex.Civ.App.)  The  court  will  not 
grant  the  mandamus  sought  by  relator,  where 
the  writ  would  be  unavailing  and  useless. — Pol- 
lard V.  Speer,  207  S.  W.  620. 

II.   BUBJEOTS  AWP   PPRPOSBB   OF 
BEIiIEF. 

<A)  Acta  and  Proceedlava  of  Casrta, 
Jndsek,  and  Judicial  OIBoera... 

^s>30  (Tex.Civ.App,)  Mandamus  will  not  lie 
to  compal  the  district  judge  to  bold  a  special 
term  of  court  nnder  provisions  of  Vernon's 
Sayles'  Ann.  (Av.  St.  1914,  art.  1720,  since 
the  statute  clearly  leaves  the  matter  of  calling 
such  sessiona  to  the  discretion  of  the  district 
judge.— PoUard  v.  Sp«er.  207  S.  W.  620. 
«=3>3I  (Tex.CivAp{K)  By  Vernon's  Sayles' 
Ann.  Civ.  St.  1914,  art.  1595,  Court  of  Civil 
Appeals  cannot  issue  writ  of  mandamus  to 
compel  district  court  to  proceed  with  trial  of 
cause  pursuant  to  law,  unless  its  action  in  con- 
tinuing cause  amounts  to  a  refusal  so  to  pro- 
ceed.—Matagorda  Canal  Go.  v.  Styles,  207  S. 
W.  562. 

€=331  (Tex.Civ.App.)  tJoder  Vernon's  Sayles' 
Ann.  Civ.  St.  1914,  art  1595,  the  Court  of 
Civil  Appeals  may,  by  mandamus,  compel  a 
judge  of  the  district  coort  to  proceed  to  trial 
and  judgment  in  a  cause  "agreeable  to  the 
principles  and  usages  of  law,'  but  cannot  di*- 
rect  the  character  or  kind  of  his  decision. — 
Pollard  V.  Speer,  207  S.  W.  620. 

TTT.  jTURZBsxcTioir.  PRoozSisnros, 

AKD  RXXIEF. 

<^»i5l(2>  (Tex.Civ.App.)  The  city  was  not  • 
necessary  party  in  madamus  by  district  attor- 
ney to  compel  judge  and  derk  of  corporation 
rotirt  to  permit  petitioner  to  proseeate  all 
criminal  cases,  and  to  tax  costs  in  snch  cases 
in  Ilia  favor,  althongh  city  ordinances  attempt- 
ing to  deny  him  such  right  were  involved. — 
Monk  V.  Grooker.  207  S.  W.  194. 
^=>I64(3)  (Tez.CivJ^pp.)  In  mandanras  by  dia- 
trict  attorney  to  compel  judge  and  derk  of 
the  city  court  to  permit  htm  to  prosecute  all 
criminal  cases  in  such  court,  where  the  judge 
specially  denied  an  allegation  in  the  petition 
that  he  refused  to  permit  the  plaintiff  to  prose- 
cute rases  in  his  court,  but  did  not  deny  an 
allegation  in  a  verified  supplemental  petition 
that  he  purposely  set  cases  so  that  plaintiff 
or  his  assistants  could  not  be  present,  the  dis- 
trict court  was  authorized,  in  the  absence  Qt 
other  evidence,  to  find  that  the  judge  refused  to 
recognize  plaintiff's  right. — Monk  t.  Crocker, 
207  S.  W.  194. 

«=>  1 87(4)  rrex.Civ.App.)  In  mandamus  a  party 
vrho  did  not  object  to  the  court's  deciding  the 
rase  on  the  evidence  before  it,  and  did  not  of- 
fer any  further  evidence,  cannot  complain  that 
there  should'  have  been  a  further  hearing  on 
the  facts,  if  the  facts  before  the  court  were 
sufficient  to  sustain  the  judgment.~Monk  v. 
Crooker,  207  S.  W.  194. 

«=>I87(9)  (Tex.Giv.App.)  If  the  facU  in  man- 
damus did  ni»t  sltow  that  defendant  liad  denied 


plaintiff  a  right  eosunanded.  by  tke  judgmeot  to 
be  accorded  him,  the  defendant  was  not  preju- 
diced thereby,  where  the  writ  waa  properly 
granted  upon  other  grounds.— Monk  v.  Crooker, 
207  S.  W.  194. 

MANSLAUGHTER. 

See  Homicide. 

MARRIAGE. 

See  Divorce;    Husband  and  Wife;    Seduction, 

«=>52,  54;  WiUs,  <S=>183. 
«=»20(1)  (Tei.Oiv.App.)  An  agreement  be- 
tween a  man  and  a  woman  then  to  become  and 
thence  afterwards  to  be  husband  and  wife  is 
the  gjst  of  a  common-law  marriage. — Edmond- 
son  V.  Johnson,  207  S.  W.  586. 

MASTER  AND  SERVANT. 

See  Appeal  and  Error,  «s>10eO,  1062,  1064, 
1067,  1170;  Assignments,  «S962,  86;  Com- 
merce, €=»8,  27;  Contracts,  <8=>10S,  138; 
Courts,  ®S997;  Damagea,  <8=>17S;  Death, 
«s>89,  86;  Evidence.  «=»471.  539;  Land- 
lord and  Tenant,  «b»66;  Lareeny,  «sal5,  67; 
Limitation  of  Actions,  4!s>127;  Monicipal 
Corporations.  <sa724;  Pleading,  «a»6S),  408; 
Railroads,  Q=»278;  Subrogation,  i»s>23; 
Trial,  «s>29,  191,  252,  260,  286,  331,  351. 

n.   SSRVIGE8   AND    COMPENSATIOIf. 

(B)  "Waces  and  Otber  Remnaaratlon. 

4!»72  (Mo.App.)  A  servant  employed  at  a  stip- 
ulated wage  per  week,  plus  commissions  upon 
sales,  cannot  recover  for  extra  work  performed 
upon  evenings  or  holidays,  in  the  aosence  of 
an  express  contract  therefor,  where  the  cir- 
cumstances were  not  so  extraordinary  as  to 
infer  a  contract  for  extra  compensation.— Chit- 
weiler  ▼.  Lmdqnist,  207  S.  W.  8SS. 

Where  plaintiff  continued  to  accept  employ- 
ment as  a  clothing  salesman  from  year  to  year 
at^a  stipulated  compensation,  knowing  that  he 
was  expected,  about  twice  a  year,  to  assist  in 
codifying  inventory  lists  on  evenings  or  holi- 
days, as  an  employ^,  he  cannot  after  severlA 
years  enforce  a  claim  for  extra  payment  there- 
for.—Id. 

m.   MASTER'S    UABIUTT    FOR    IN. 
JURIES  TO  SERVAJTT. 

(A)  Na-tare  and   Bxtent   In   CSeneral. 

<SS389(3^  (Mo.)  The  fact  that  on  goin^  to  work 
a  shoveler  found  the  other  sbovelers  incidental- 
ly breaking  boulders  with  dynamite  under  the 
eye  of  a  foreman,  and  no  one  there  ready  to 
break  bouldera  for  him,  was  an  implied  conk- 
mand  for  him  to  break  boulders  with  dynamite, 
aa  far  as  the  liability  of  the  master  was  coo- 
cemed. — ^B&tesel  v.  American  Zinc,  Ijead  A 
Smelting  Co.,  207  S.  W.  742. 
<8=s>89(8)  (;Vex.Civ.Ap^.)  Employ«  of  railroad 
ctmpany,  injured  wmle  riding  upon  tradt  in  a 
motorcyde  by  invitation  of  another  employ^ 
after  working  hours,  motorcycle  being  run  down 
by  freight  train,  held  a  "trespasser.  — ^BMck  v. 
International  &  G.  N.  Ry.  Co.,  207  S.  W.  198. 
4=s>90  ^oApp.)  It  is  the  duty  of  a  master  to 
always  exercise  due  care  to  the  end  that  his 
servant  will  not  be  injured.— Daugherty  v.  Neo- 
sho Granby  Mining  Co.,  207  S.  W.  253. 

(B)     Tools,     Machinery,     Applianeea,     and 
Plaeea  (or  Work. 

<&=3lOS(4)  (Mo.App.)  Though  plaintiff's  employ- 
er had  leased  tracks  to  its  codefendant,  that  did 
not  relieve,  the  employer  from  duty  to  keep 
safe  the  place  where  plaintiff,  who,  with  otbers, 
was  repairing  the  tracks,  was  required  to  work 
at  the  time  of  his  injury. — ^Bequette  v.  Pitts- 
burgh Plate  Glass  Co^  207  S.  W.  852. 
*=»I07(2)  (MoApp.)  Where  plaintiff,  in  obeying 
the  command  of  his  foreman  directing  the  work 
of  repairing  tracks,  was  required  to  place  him.- 
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eelf  between  the  track  on  -wUch  he  was  working 
and  a  cable  used  to  haul  cars,  held,  that  it  was 
the  duty  of  the  foreman  to  keep  the  place  rea- 
sonably safe  while  plaintiff  was  required  to  oc- 
cupy It— Beguette  v.  Pittsburgh  Plate  Glass 
Co.,  207  S.  W.    862. 

«s»l07(3)  (lto,App.)  Where  deceased,  a  hauler, 
was  doing  a  mere  detail  of  the  work  at  a  clay 
pile  under  direction  of  his  immediate  superior, 
who  took  precautions  for  haulers  and  sbovelers, 
held  that,  where  deceased  was  directed  to  a 
point  of  danger  and  a  slide  from  the  pile  killed 
him,  the  master  cannot  escape  liability  on  the 
ground  that  deceased  and  his  vice-principal 
were  digging  at  the  pile  to  cause  the  clay  to  fall. 
— Medley  v.  Parker-Russel  Min.  &  Mfg.  Co., 
207  S.  W.  887. 

<6=>l  fO  (Tex.Clv.Al)p.)  Act  Cong.  Feb.  17, 1911 
(U.  8.  Comp.  St  Q  8630-8639),  providing  for 
ofBcial  inspeetioii  of  looomottvea  engaged  in  in- 
terstate commerce  under  rules  of  Interstate 
pommerce  Commisdon,  did  not  change  rail- 
road's legal  daty  to  exercise  ordinary  care  to 
keep  its  macbinenr  in  reasonably  safe  condi- 
tion, so  that  the  fact  that  an  appliance  is  not 
condemned  upon  inspection  is  not  conclusive  on 
question  of  whether  it  is  a  safe  appliance.— 
Lancaster  &  Wight  v.  Allen.  207  S.  W.  984. 
«s»l25(8)  (Tex.CiT.Apn.)  Without  proof  of 
master's  actual  knowledge  of  the  existence  of 
a  defect  in  appliances,  etc.,  such  defect  must 
have  existed  for  such  length  of  time  as  to 
raise  the  presumption  of  negligence  in  fail- 
ing to  discover  it  by  reasonable  inspection. — 
Houston  E.  &,  W.  T.  By.  Co.  v,  Hickman,  :i07 
S.  W.  550. 

(C)   Hethoda  of  Worlc,  Rnlea,  and   Orders, 

^s»l33  (Mo.App.)  Where  defendant  though  it 
had  leased  tracks,  kept  the  same  in  repair,  and 
plaintiff,  one  of  its  employes,  engaged  in  re-' 
pairing  the  tracks,  was  required  to  stand  near 
a  cable  used  to  move  cars  on  the  tracks,  held, 
that  defendant's  foreman  was  not  entitled  to 
wholly  rely  on  the  employes  of  the  lessee  to 
give  warning  when  it  was  intended  to  move  'the 
cable.— Beqnette  v.  Pittsburgh  Plate  Glass  Co., 
207  S.  W.  852. 

9s»l35  (Tex.CiT.App.)  In  a  railway  repair 
man's  action  for  injury,  due  to  being  struck 
by  an  engine  while  at  work  near  a  track  in  a 
train  shed,  where  there  was  evidence  that  it 
was  customary  to  signal  or  give  warning  of 
the_  approach  of  locomotives,  defendant  owed 
plaintin  the  duty  of  giving  such  warning. — 
Texas  &  P.  Ry.  Co.  v.  McGraw,  207  S.  W. 
559. 

«=>I39  (Tez.Giv.App.)  Defendant's  mine  fore- 
man, even  if  he  negligently  directed  a  coal  min- 
er to  work  on  right  side  of  his  room,  could  not 
have  reasonably  contemplated  that  miner  would 
mine  coal  almost  across  the  face  of  his  room, 
leaTing  a  projection,  and  thereafter  undertake 
to  mine  under  it,  causing  it  to  fall.— Haney  v. 
Texas  &  Pacific  Coal  Co.,  207  S.  W.  375. 
«=»I39  (Tex.Civ.App.)  In  an  action  by  a  rail- 
road fireman  injured  in  a  collision  when  the 
engine  on  which  he  wag  working  passed  through 
nn  open  switch,  and  the  sole  basis  for  lia- 
bility was  the  negligence  of  the  engineer  in 
not  discovering  that  the  switch  was  open,  It  is 
immaterial  that  switch  was  changed  by  an  un- 
authorized person.— Lancaster  v.  Mays,  207  S. 
W.  676. 

«=9l49(2)  (Tex.CiT.App.)  Employer  knoirtng 
that  duty  of  turning  on  electric  switch  was  dan- 
gerous, and  that  emplo.vfi  was  ignorant  of  such 
danger,  was  negligent  in  ordering  employ^  to 
turn  on  switch.— San  Antonio  Portland  Cement 
Co.  V.  Gschwender,  207  S.  W.  967. 

(D)  WsmlBV  aad  Instraotlnv  Berrant. 

®=3 1 53(1)  (Mo.)  Only  thing  which  excuses  mas- 
ter from  duty  to  warn  and  instruct  an  incxpori- 
onced  servant,  as  to  hazards  and  dauRprs  usual- 
ly not  comprehended  b.v  the  inexperienced,  is  that 
in  applying  for  the  employment  the  servant  holds 


himself  out  as  being  capttbia  of  performing  thf 
work,  with  its  attendant  danger,  and  as  know- 
ing and  comprehending  same. — Batesel  v.  Ameri- 
can TUnc  Xisad  &  Smelting  Co.,  207  S.  W.  742. 
€=>I53(4)  (Mo.)  The  very  fact  that  a  danger  is 
such  that  the  work  can  be  done  safely  odI.t 
after  experience  and  training  must  be  taken 
into  consideration  in  determining  a  master's  neg- 
ligence in  directing  or  permitting  an  inexperi- 
enced servant  to  engage  in  extrahaeardoDs  oc- 
cupation without  proper  warning  and  instme- 
tion. — Batesel  v.  American  Zinc,  Lead  &  Smelt- 
ing O).,  207  S.  W.  742. 

9»I57  (Mo.)  Where  there  are  abnormal  and 
extraordinary  risks,  it  is  not  generally  suffident 
that  the  master  merely  inform  the  servant  that 
there  is  danger,  or  the  source  from  which  tbe 
danger  comes;  but  there  must  be  snch  instruc- 
tion as  will  enable  the  servant  to  avoid  the  in- 
jury.— Batesel  v.  American  Zinc,  Lead  &  Smelt- 
ing C5o.,  207  8.  W.  742. 

(B)  Fellovr  Ber-raiita. 

9=>  185(23)  (Mo.App.)  Where  a  servant  whose 
directims  pUintiff  was  bound  to  obey  orderril 
him  to  perform  work  which  required  him  to 
stand  on  tracks  between  electrically  operated 
tmt^,  it  became  the  nondelegable  duty  of  the 
master  to  keep  the  place  safe,  so  the  master  is 
liable  where  the  servant  wlraoe  orders  plaintilf 
was  bound  to  obey  started  the  trucks  without 
warning.— Morin  T.  Rainey,  207  8.  W.  85S. 
«=»I89(3)  (Mo.App.)  Though  plaintiff  and  tfae^ 
servant  who  controlled  the  mOTcment  of  deotri- 
cally  operated  trucks  which  were  joined  together 
and  ran  on  a  narrow  gauge  track  worked  under 
a  common  foreman,  if  plaintiff  was  required  tr> 
obey  the  directions  of  th«  operator  as  to  movinsr 
pots  on  the  trucks,  such  operator  was  a  vice 
principal  as  to  snch  directions. — Morin  t.  Raiu- 
ey  207  8.  W.  858. 

«s>  189(7)  (Tex.Cfv.App.)  Foreman  who  had 
contnd  over  men  working  under  him,  and  whose 
recommendations  for  employment  and  discbargi- 
of  employes  in  his  department  were  invariablr 
made  effective  by  the  company,  was  a  vice  prin- 
cipal.— San  Antonio  Portland  Cement  Co.  r. 
Gschwender,  207  8.  Wl  967. 
«S3|gO(ld)  (Tex.  Civ.  App.)  Where  emi)l<ver 
knew  that  certain  duty  was  dangerons,  and  that 
employ^  was  ignorant  of  such  danger,  it  wa^ 
liable  fbr  death  of  employe  incurred  in  the  dis- 
charge of  the  duQr,  alter  being  ordered  to  dis- 
charge duty  by  foreman,  the  negligence  beins 
that  of  the  employer. — Ban  Antonio  Portland 
Cement  Co.  v.  Gschwender,  207  S.  W.  967. 
<e5»20l(10)  (MojVpp.)  Where  a  servant  who 
controlled  the  movements  of  electrically  operat- 
ed trncks  and  whose  orders  plaintiff  was  bound 
to  obey,  directed  plaintiff  to  perform  work  whieb 
required  him  to  stand  on  the  traidc  between 
trucks,  aad  while  plaintiff  was  in  that  posi- 
tion the  operator  started  the  tracks,  keld,  though 
the  operator  occupied  a  dual  capacity,  being  a 
vice  principal  as  to  directions  and  fellow  serv- 
ant as  to  operating  the  tmoks,  plaintiffs  in- 
juries did  not  solely  result  from  the  negligent 
act  of  the  operator  in  his  capacity  as  a  feUow 
servant.— Morin  v.  Rainey,  207  S.  Wl  85S. 

(F)  Risks  Assumed  br  Servaat. 

®=9204(1)  (Tex.CiT.App.)  The  federal  Bmplo.v- 
ers'  Liability  Act  (U.  S.  Comp.  St  1916.  H 
8657-866.'>)  leaves  the  application  of  assumed 
risk  as  it  was  at  common  law,  as  recognireii 
and  construed  by  the  federal  courts. — Southern 
Pac.  Co.  V.  Berkshire,  207  S.  W.  .123. 
<^=»204(1)  (Tex.Civ-App.)  Federal  Employers' 
Liability  Act  has  not  abrogated  the  defense 
of  assumed  risk  under  the  common  law. — Schaff 
v.  Hendrich.  207  S.  W.  543. 
<e=>204(l)  (Tex.Civ.App.)  While  the  defense  of 
assumed  risk  is  eliminated  bv  the  federal  Em- 
ployers' Liability  Act  (U.  S.  Comp.  St.  H 
8(iH7-8(565)  in  cases  of  interstate  commerce. 
where  the  violation  by  the  carrier  of  the  stat- 
ute enacted  for  the  safety  of  employes  con- 
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tributed  to  tha  iajnry  in  aU  otber  caaca  it  ia 
a  complete  bar. — goathem  Pac.  Go.  t.  Miller, 
207  S.  W.  664. 

«=32I7(10)  (Tex.OivApp.)  Railroad  employe 
engaijed  is  interstate  commerce,  knowing  that 
machine^  is  defective,  the  place  ot  work  nn- 
neceasaruy  dangeroas,  or  that  proper  rules 
are  not  enforced,  assumea  riak  thereof,  unless 
he  informs  employer,  who  promises  to  correct 
conditions.— Schate  ▼.  Hendrich,  207  8.  W.  648. 
€=>2i8(3)  (Mo.)  No  employe  can  be  held  to  as- 
snme  risks  whidi  are  miknown  to  him.  or  dan- 
zers  which,  by  reason  of  his  inexperience,  he 
does  not  comprehend. — Batesd  v.  American  Zinc, 
Lead  &  Smelting  Co.,  207  S.  W.  742. 
®s>223  (Ky.)  The  second  miller  in  a  roller 
mill,  under  duty,  in  the  absence  of  the  head 
miller,  to  operate  the  regular  miU  machinery, 
and  keep  it  going,  but  not  to  take  care  of  ele- 
vator machinery,  did  not  assume  risk  of  in- 
jury from  defective  condition,  of  such  devator 
machinery. — ^Lexington  Roller  Mills  Co.  v. 
Fields.  207  8.  W.  477. 

«=>22C<1)  (Tes.Civ.App.)  Railroad  employe 
engaged  in  interstate  commerce  assumes  all 
ordinary  riak*  ijoeident  to  employment,  but 
not  tbose  arlfdng  from  railroad's  negligence.— 
SchaS  V.  Hendrich,  207  S.  W.  643. 

(G)    Coatrlbntorr    KecUareaec    of    Berraut. 

^=>239(Q)  (Mo.)  Whether  or  not  a  servant  was 
guilty  of  contributory  negligence  in  undertaking 
to  use  dynamite  in  breaking  boulders,  in  view  of 
his  knowing  his  own  inexperience  and  the  dan- 
ger of  so  doing,  depends  on  whether  the  danger 
was  so  obvious  and  glaring  that  a  reasonably 
prudent  man  would  not.  under  the  same  cir- 
eumstancea,  undertake  to  do  so. — Batesel  v. 
American  Zinc,  l>ad  &  Smelting  Co.,  207  S. 
W.  742. 

«=»234(1)  (IVx.Civ.App.)  An  employe  coiild  not 
be  negligent  in  performance  of  dangerous  duty 
where  he  had  no  knowledge  of  the  danger.— San 
Antonio  Portland  Cement  Co.  v.  Gscfawender, 
207  S.  W.  907. 

^»246(2)  (Ky.)  That  employe,  when  elevator 
stopped  and  began  to  jerk,  did  not  clearly  and 
at  once  apprehend  just  what  had  happened, 
or  what  might  happen  to  him,  and  jumped,  to 
his  injurv.  does  not  alter  employers  liability 
if  its  negligence  actually  oi*  in  reasonable  ap- 
pearance had  placed  him  suddenly  in  peril, 
though  employe,  if  he  had  remained  in  elevat- 
or, could  have  atopped  it  without  injury.— 
Lexington  Roller  MillB  Co.  v.  Fields,  207  S. 
W.  477. 

(H)  Actions. 

^=>255(30)  (Tex.Com.App.)  Railroad  employe 
operating  signal  board  by  means  of  lerer  in  pro- 
jecting bay  window  of  station  was  not  as  a 
matter  of  law  required  to  look  to  see  If  tradi 
was  clear  before  giving  signal  that  operator  had 
no  orders  for  engineer.— Southern  Kansas  Ry. 
Co.  V.  Shimi,  207  S.  W.  87. 
0=9258(19)  (Te.x.Civ.App.)  A  petition  alleging 
that  plaintiff,  while  a  minor,  17  years  old,  was 
employed  by  defendant,  that  be  was  required 
to  perform  services  in  a  cotton  gin  owned  by  de- 
fendant, that  the  machinery  was  negligently  left 
exposed,  that  plaintiff  was  ignorant  of  the  dan- 
ger, that  he  was  not  warned,  and  tlmt  as  a  re- 
inilt  he  sustained  injuries,  held,  as  against  gen- 
eral demurrer,  sufficient  to  state  a  cause  of  ac- 
tion.—PeUiwhyk  T.  Borden,  207  8.  W.  177. 
«=>263  (Tex.Civ.App.)  Employe,  suing  for  in- 
juries and  seeking  to  avoid  employer's  defense 
of  assumed  risk  by  employer's  promise  to 
remedy  conditions,  must  specially  plend  such 
promise.— Schaff  v.  Hendrich,  207  S.  W.  548. 
^=>264(4)  (Mo.App.)  In  an  action  for  the  death 
of  a  servant  who  fdl  into  a  vat  of  boiling  wa- 
ter, held,  under  the  Readings,  that  testimony 
that  there  was  no  railiBg  around  the  vat,  and 
that  such  railing  conld  have  been  supplied  with- 
out interfering  witli  the  work,  was  admissible. — 
Probst  T.  St.  Louis  Basket  &  Box  Co.,  207  S. 
W.  891. 


4s>2e5(7)  (Mo.App.)  The  doctrine  of  res  ipsa 
loquitur  appues  in  an  action  by  a  servant  (or 
injuries  occasioned  by  the  failing  of  a  hoist  or 
bucket  in  which  he  was  descending  into  a  mine. 
where  the  servant  bad  no  control,  management, 
or  opportunity  to  know  and  be  informed  con- 
cerning the  hoist. — Daugherty  t.  Neosho  Qran- 
by  Mining  Co.,  207  S.  W.  253. 
€s>270riO)  (Ark.)  In  action  by  servant  for  in- 
juries mimed  to  have  been  caused  by  toppling 
over  ot  piled  lumber,  thus  forcing  plaintiff 
against  bull  wheel,  it  was  error  to  admit  evi- 
dence that  floor  waa  cupped  up  and  uneven ; 
there  being  no  evidence  that  plaintiff  stumbled 
or  fell  by  reason  of  condition  of  floor. — A.  J. 
Neimeyer  Lumber  Co.  v.  Brame,  207  S.  W.  35. 
®=»270(15)  (Mo.App.)  In  an  action  by  a  trade 
repairer,  injured,  where  it  appeared  that  the 
foreman  in  charge  of  the  crew  did  not  warn  him 
of  the  danger,  evidence  of  a  previous  custom  to 
warn  held  admissible.— Bequette  v.  Pittsburgh 
Plate  Glass  Co.,  207  S.  W.  852. 
4=s>273  (Mo.)  In  an  action  by  an  inexperienced 
shoveler  for  personal  injuries  sustained  while 
breaking  boulders  with  dynamite,  court  shouM 
have  admitted,  on  the  question  of  assumption  of 
risk,  evidence  that  in  mining  as  generally  car- 
ried on  in  such  district  the  work  of  breaking 
boulders  was  not  intrusted  to  common  laborers 
such  as  shovelers. — Batesel  v.  American  Zinc, 
Lead  &  Smelting  Co.,  207  S.  W.  742. 
«=274(4)  (Tex.Civ  Jipp.)  In  action  for  death  of 
employe  Involving  question  of  whether  employe 
realiBed  dangerous  character  of  work,  foreman's 
testimony,  "Wages  were  never  raised  because 
Mr.  B.  thought  he  did  not  have  enough  exi)eri- 
ence  to  justify  it,"  held  relevant  and  material. 
— San  Antonio  Portland  Cement  Co.  v.  Gschwen- 
der,  207  S.  W.  867. 

<S=»276(8)  (Tex.Civ.App.)  In  coal  tnlner's  suit 
for  injury  from  negligence  in  failing  to  remove 
debris  after  fall  of  earth  and  coal  in  mine 
chamber,  evidence  held  to  sustain  trial  court's 
finding  that  negligence  was  not  proximate  cause 
of  injury.— Haney  v.  Texas  &  Pacific  Coal  Co., 
207  8.  W.  375. 

«=b276(6)  rrex.CiTApp.)  In  employe's  suit 
against  railroad  for  injury  in  operating  lever 
controlling  interlocking  plant  at  junction  of 
tracks,  evidence  held  sufficient  t«  sustain  jury's 
finding  that  failure  of  the  lever  to  work  was 
proximate  cause  of  injury. — Houston  B.  &  W. 
T.  Ry.  Co.  V.  Hickman.  207  S.  W.  550. 
«S9278(7)  (Tex.Civ.App.)  In  employe's  suit 
against  railroad  for  injury  in  operating  lever 
controlling  interlocking  plant  at  junction  of 
tracks,  evidence  held  to  sustain  jury's  finding 
that  failure  of  lever  to  work  was  due  to  rail- 
road's negligence  in  constructing  plant  defec- 
tively, and  in  thereafter  maintaining  it  in  its 
defective  condition.— Houston  E.  &  W.  T.  Ry. 
Co.  V.  Hickman,  207  8.  W.  650. 
^Bs278(12)  (Ky.)  In  action  f0T  iiuuries  to  sec- 
ond miller  of  a  roller  mills  company  from  a 
defective  elevator,  evidence  of  the  unsafe  con- 
dition of  the  elevator  held  to  sostain  verdict 
for  plaintiff. — ^Lexington  Roller  Mills  Co.  v. 
Fields,  207  8.  W.  477. 

«3>278(18)  (Mo.App.)  In  a  railroad  employe's 
action  for  injuries  sustained  while  lifting  a  cas- 
ket into  a  baggage  car,  evidence  held  to  show 
negligence  on  the  part  of  plaintiff's  fellow  work- 
ers in  failing  to  lift  the  front  end  of  the  cas- 
ket clear  of  tbe  doorsill. — Davidson  v.  St  Louis 
ft  g.  F.  Ry.  Co.,  207  S.  W.  277. 
«s»279(5)  (Mo.App.)  Evidence  held  to  show 
tiiat  an  employe,  who  directed  deceased  as  to 
his  place  of  work,  occupied  a  dual  positiou,  be- 
ing a  vice  principal  with  respect  to  his  authority 
over  deceased,  and  other  haulers,  and  his  duty 
to  take  precautions  for  their  safety,  and  an 
ordinary  laborer  with  respect  to  manual  duties 
he  performed. — Medley  v.  Parker-Russel  Min.  A 
Mfg.  Co..  207  S.  W.  887. 

«s>280  (Tex.Civ.App.)  Evidence  held  to  show 
that  railroad  employe,  injured  wliile  working 
in  roundhouse  pit  by  reason  of  slippery  con- 
dition of  pit  bottom,  knew  of  such  condition 
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anfl  reaBaed  ask  of  alippioc  and  falliiiK  by 
reason  thereof  in  performance  of  Ma  duties. 
— Scbaff  ▼.  Hendrieh,  207  S.  W.  543. 
«=>280  (Tex.Oiv.App.)  In  an  action  by  a 
siritcbman  for  alleged  injury  from  being  jerk- 
ed from  a  car  by  sudden  application  of  brakes, 
evidence  held  to  shov  that  plaintiff  had  as- 
sumed the  risk.— Southern  Pac.  Co.  y.  Miller, 
207  S.  W.  664. 

<8=»28l(10)  (Tex.CiT.App.)  In  action  for  death 
of  employfi  incurred  m  taming  on  electric 
switch,  in  compliance  with  order,  evidence  held 
insufficient  to  sustain  finding  that  employe 
realized  the  danger.— San  Antonio  Portland  Ce- 
ment Co.  V.  Gschwender,  207  S.  W.  067. 
4=3286(10)  (Ark.)  In  an  action  by  a  eerrant 
for  injuries  occasioned  by  catching  hand  be- 
tween cable  and  bull  wheel,  whether  master  was 
negligent  in  the  piling  of  lumber  in  the  vicinity 
held  for  the  jury.— A.  J.  Neimeyer  Lumber  Co. 
V.  Brame,  207  S.  W.  36. 
«=>286(14)  (Tex.Civ.App.)  In  action  for  death 
of  locomotive  fireman  from  derailment  of  en- 
gine engaged  in  interstate  commerce,  evidence 
that  switch  point  was  in  a  conditicMi  to  cause 
wheel  to  climb  on  top  of  rail  and  cause  de- 
railment was  sufficient  to  warrant  the  submis- 
sion to  jury  of  whether  switch  point  was  defec- 
tive.—Lancaster  &  Wight  V.  Allen,  207  S.  W. 
984. 

«=»286(15)  (Tex.CiT.App.)  Whether  railroad 
was  negligent  in  maintaining  a  mail  crane  near 
its  track,  according  to  postal  regulations, 
against  which  the  engineer  struck  his  head 
while  looking  out  of  his  cab,  held  for  the  jurr. 
—Southern  Paa  Co.  v.  Berkshire,  207  S.  W. 
323. 

4=3286(19)  (Mo.App.)  In  an  action  for  the 
death  of  plaintiffs  husband,  who  was  killed  by 
a  slide  from  a  clay  pile  near  which  be  was 
shoveling  day  into  a  wagon,  evidence  held  suffi- 
cieut  to  carry  the  case  to  the  jury  on  the  ques- 
tion of  the  negligence  of  the  master's  vice  prin- 
cipal.—Medley  V.  Parker-Russel  Min.  &  Mfg. 
Co..  207  S.  W.  887. 

«s>286(22)  (Mo.App.)  In  an  action  for  the 
death  of  a  servant  who  was  scalded  in  a  tank 
of  boiling  water  which  was  not  protected  by  a 
railing  held,  under  the  evidence,  that  the  Ques- 
tion of  the  master's  negligence  was  for  the  jury. 
—Probst  V.  St.  Louis  Basket  &  Box  Co.,  207 
S.  W.  801. 

4s»286(27)  (Mo.App.)  In  a  servant's  action,  the 
question  of  the  negligence  of  a  vice  principal, 
under  whose  orders  plaintiff  went  between  dec- 
trically  operated  trucks,  held  for  the  jury.— 
Morin  v.  Rainey.  207  S.  W.  858. 
«=»286(30)  (Tex.Com.App.)  In  brakeman's  ac- 
tion for  injuries  from  sagging  telephone  wires 
while  on  top  of  box  car,  evidence  held  insuffi- 
cient to  justify  submission  to  jury  of  question 
whether  operator  ^  signal  board  who  had  given 
engineer  signal  to  proceed  had  duty  of  looking 
to  see  If  track  was  clear  before  giving  signal. — 
Southern  Kansas  Ry.  Co.  v.  fihinn,  207  S.  W. 
87. 

4=»286(31)  (Mo.App.)  In  action  by  a  track  re- 
pairer, injured  when  a  cable  used  to  move  cars 
on  the  tracks  was  suddenly  tightened,  whether 
the  foreman  exercised  ordinary  care  in  respect 
to  warnings,  etc.,  held  for  the  jury. — ^Beqnette 
V.  Pittsburgh  Plate  Glass  Co.,  207  8.  W.  852. 
«=»286(34)  (Tex.Civ.App.)  In  an  action  for 
injuries  to  railroad  fireman  in  collision  based 
on  negligence  of  engineer  in  running  into  open 
switch,  where  the  evidence  showed  that  green 
light  and  green  target  meant  clear  main  track 
and  red  light  and  red  target  meant  open 
switch,  it  was  a  question  for  }ury  whether  en- 
gineer was  negligent  in  passing  a  green  light 
and  red  target.— Lancaster  v.  Mays,  207  S.  W. 
676. 

<S=»286(30)  (Tex.Civ.App.)  In  action  for  death 
of  employe  incurred  in  taming  on  electric 
switch,  alleged  to  have  been  caused  by  employ- 
er's negligence  in  ordering  employe  to  turn  on 
switch  With  knowledge  of  danger,  and  employe's 


ignoraace  thereof,  employer's  nagUgence  was, 
under  the  evidence,  for  tni^  jury.— San  Antonio 
Portland  Cement  Co.  v.  Gschwender,  207  S.  W. 
967. 

«=>286(40)  (Mo.)  Whether  a  master,  who  on- 
ployed  a  servant  as  a  shoveler,  was  gailt7  of 
negligenos  in  not  warning  and  instructing  the 
servant,  injured  by  going  up  to  stick  of  oyna- 
mito  thinking  it  was  not  lighted,  as  to  the 
proper  manner  of  breaking  boulders  too  heavy 
to  handle  with  dynamite,  held  for  the  jury.— 
Batesel  v.  American  Zinc,  Lead  &  Smdting  Ok, 
207  S.  W.  742. 

«=>288(2)  (Tex.Civ.App.)  In  an  action  by  a 
railroad  ei^tiiieer  engaged  In  interstate  com- 
merce for  injories  occasioned  by  being  struck 
by  a  mail  crane  while  leaning  out  of  his  cah. 
whether  plaintiff  assumed  the  risk  held  for  the 
jury.— Southern  Pac.  Co.  v.  Berkshire,  207  a 
W.  323. 

«s>288(ll)  (Ark.)  In  an  action  by  bm  of  16  for 
personal  injuries,  whether  plaintitf  assumed 
risk  in  attempting  to  follow  foreman  between 
bull  wheel  and  intecnrely  stacked  pile-  of  lum- 
ber, thereby  catching  his  hand  between  bull 
whe^  and  cable,  hela  for  the  jury. — A.  J.  Nei^ 
meyer  Lumber  Co.  ▼.  Brarae,  207  S.  W.  35. 
e=>288(14)  (Tex.Civ.App.)  In  railroad  em- 
ploye's action  for  injuries  sustained  while  en- 
gaged in  interstate  commerce,  defended  on 
ground  of  assumytiom  of  risk,  foreman's  state- 
ment, "Well,  I  will  see,"  was  insufficient  sj 
matter  of  law  to  sustain  finding  of  a  promii«  to 
repair  defective  condition.— Schaff  ▼.  Hendrieh, 
207  S    W    543 

«s>288(30)  (Tex.)  Qnestion  whether  conduc- 
tor's negligence  was  t)ie  proximate  cause  of 
death  of  locomotive  engineer,  being  under  the 
evidence  for  the  jury,  it  cannot  be  hdd  as  a 
condusion  of  law  that  engineer  assumed  the 
risk. — Pope  v.  Kansas  Gi<7,  M.  &  O.  Ry.  Co. 
of  Texas,  207  S.  W.  514. 

4a»289(4)  (Tex.C!ivJLpp.)  A  railway  repair 
man,  who  was  injured  by  a  locomotive  while 
engaged  at  his  regular  work  near  a  track,  in 
a  train  shed,  was  not  guilty  of  contributorr 
negligence,  as  a  matter  of  law,  where  he  could 
assume  that  a  custom  of  giving  warning  of  the 
approach  of  engines  would  be  observed. — Tex- 
as &  P.  Ry.  Co.  V.  McGraw,  207  S,  W.  559. 
4s»2S9(ll)  (Mo.)  An  inexperienced  servant  ap- 
proaching a  stick  of  dynamite  without  knowing 
that  the  fuse  was  on  fire,  having  no  knowledge 
of  evidence  showing  that  fact,  could  not  be 
correctly  held  guilty  of  negligence,  as  a  matter 
of  law. — Batesel  v.  American  Zinc,  Lead  & 
SmdtinK  Co..  207  S.  W.  742. 
4=3289(37)  (MoApp.)  Whether  plaintiff,  a  track 
repairer,  was  negligent  in  plsjdng  himseU.  in 
obedimce  to  orders,  in  a  position  where  lie  wu 
Ukdy  to  be,  and  in  fact  was,  injured  by  the 
sudden  tightening  of  a  cable  used  to  more  cars. 
held  for  the  jnrr. — Beqnette  v.  Pittsburgh  Plate 
GUss  Co..  207  8.  W.  852. 
«=9289(S7)  (Mo.App.)  Whether  plaintirs  hus- 
band, who  was  killed  by  a  fall  of  day  from  a 
pile  near  which  he  was  shoveling  loose  day  into 
a  wagon,  was  gnilt^  of  contributory  negUgtncf 
in  taking  the  position,  which  was  one  directed 
by  his  immediate  superior,  held,  nnder  the  evi- 
dence, for  the  jury.— Medl^  ▼.  Parker-Rueeel 
Min.  &  M^.  Co.,  307  a.  W.  887. 
«s»289(37)  (Tex.CHT.App.)  TeatinMnr  held  suf- 
ficient to  require  sabnnasion  to  jury  of  whether 
employe  killed  in  turning  on  dectric  switch,  as 
ordered  by  his  foreman,  had  knowledge  of  the 
danger  inddent  to  turning,  of  switch.— San 
Antonio  Portiaad  Cement  Co.  v.  Gsdiwender, 
207  S.  W.  967. 

«==>293(5)  (Ark.)  An  instmction  that  if  plain- 
tiff, a  16  year  old  boy,  was  injured  by  beinjr 
"led  into  a  place  of  unsnfety"  by  his  foreman, 
where  there  was  a  defective  condition  '"in  dose 
proximity"  to  a  bull  wheel  over  which  nasse  1  t 
cable,  then  plaintiff  would  be  entitled  to  re- 
cover, was  defective  in  not  submitting  the  issae 
of  negligence. — A.  J.  Ndmeyer  Lumber  Co.  v. 
Bramc,  207  8.  W.  35. 
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«=3293<19  (Mo.App.)  Where  aeiUgence  of  • 
rice  principal,  who  oontrolled  the  movement  oC 
electrically  operated  tmclcB,  wUch  were  atart- 
pd.  injariag  plaintiff,  was  relied  on,  an  inatruc- 
tion  nquiniur  tbe  Jarr  to  find  sadi  yice  prin- 
cipal could  nare  diacovered  the  trucka  were 
abont  to  be  mored  of  which  there  wag  no  evi- 
dence, held  not  prejudicial  to  the  master,  where 
the  evidence  trowed  that  plaintiff  immediately 
obeyed  the  vice  principal'B  order,  and  the  trucks 
were  immediately  started.— Morin  t.  Rainey, 
207  S    W   fi6& 

€=»293(26)  (MowApp.)  An  instruction  on  the  lia- 
bility of  the  maater  for  the  negligence  of  its 
vice  principal,  who  directed  deceaaed  as  to  his 
place  of  work,  heJd  not  erroneous,  under  the  evi- 
d<>nce,  in  submitting  whether  lie  vice  principal 
directed  deceaaed  when  and  how  to  perform  ^a 
duties,  etc. — lC«dl«y  v.  Parker-Rnaael  Min.  & 
Mfg.  Co.,  207  S.  W.  887. 

«=3294<^  (Me.App.)  In  a  servant's  action 
where  the  negligence  of  the  vice  principal  was 
relied  on,  the  instruction  as  to  the  right  of  the 
vice  principal  to  direct  plaintiff,  etc.,  held  not 
erroneous  aa  being  broader  than  the  evidence. — 
Morin  V.  Rainey,  207  S.  W.  868. 
«s»296(14)  (Mo.App.)  An  instruction  that  for 
a  servant  to  obey  the  direction  of  his  vice  prin- 
cipal was  not  contributory  negligence,  unless 
the  danger  was  so  imminent  and  glaring  that  no 
reasonably  careful  man  would  have  obeyed  the 
instraction,  held  not  erroneous  in  use  of  the 
words  "imminent"  and  "glarinf."— Medley  v. 
Parker-RuBsel  Min.  &  Mfg.  Co.7207  a  W.  887. 

IV.  uABiriros  r<m  ihtubies  to 

TKIBO  PEBSONB. 
(A)   Acta  or  Oattaatoaa  of  Servant. 

&=»3I3  (MoJLpp.)  Where  the  negligence  of  the 
maater  eombined  with  that  of  a  feUow  aarvant 
prodoces  aa  injury  the  negligence  of  neither  be- 
ing the  sole  efficient  cauaij,  both  the  master  and 
fellow  aerrant  are  liable,  and  the  injured  serv- 
ant may  sue  either  or  both. — ^Morin  v.  Rainey, 
•2m  S.  W.  868. 

MECHANICS'  LIENS. 

See  Subrogation,  4=931. 

V.  ASSIGNMEHT  Of  UEH  OK  CUUM. 

$=>204  (Tex.  Civ.  App.)  An  assignment  of 
builders'  lien  without  an  assignment  of  the 
debt  would  be  without  meaning  or  use,  and 
the  lien  ftfflows  tbe  debt.— Miller  v.  Guaranty 
Trust  &  Banking  Co.,  SOT  S.  W.  642. 

Tn.  EinFORCBMXimr. 

9=3263(1)  (Tcx.CQmJi.pp.)  Original  contractor, 
payee  oi  notes  and  beneficiary  of  mechanic's  and 
builder's  lien,  who  subsequently  purchased  prop- 
erty, as  part  consideration  assuming  payment  of 
notes,  was  not  necessary  party  to  proceedings 
to  foreclose  Hen  in  sense  that'Iailnre  to  make 
him  party  rendered  foredoaore  void.— Hartfidd 
v.  Greber,  207  S.  W.  85. 

^=>264(1)  (Tex.Com.App.)  Purchaser  of  prop- 
erty subject  to  mechanics'  lien,  in  suit  by  in- 
dorsee of  note*  upon  them  and  to  enforce  lien, 
bad  right  on  timdy  application  to  make  party 
original  contractor,  who  subsequently  purchas- 
:«il  proper^  from  original  owner,  who  gave 
botes  and  uen,  but  waived  right  by  proceeding 
■>  trial  without  making  application.— Hartfield 
k.  Greber.  207  S.  W.  86. 
Ks>28l(5)  (MoApp.1  In  an  action  by  a  subcon- 
kactor  for  a  general  judgment  against  the  con- 
kactor  and  to  enforce  a  mechanic's  Uen  on  the 
kilding,  evidence  held  to  show  that  the  work 
Eras  done  as  a  continnoas  job,  and  that  the  lien 
kconnt  was  filed  in  time.— Ogle  v.  W.  M.  Suth- 
kland  Building  &  Contracting  Co.,  207  S.  W. 

MILITARY  NECESSITY. 

lee  Intoxicating  Liquors,  «s»17. 


MILITARY  SERVICE. 

See  Army  and  Navy,  4=>34. 

MINES  AND  MINERALS. 

See  Master  and  Servant,  «S3l39,  265,  273,  276. 

IX.  TRSB,   COM  V  E  y  AITOEtl,    AHD 
OOMTRAOTS. 

(C)   Leaaea,  liieenaea,  and  Contmeta. 

4=378(1)  (Ky.)  Under  lease  providing  that  les- 
sor should  have  royalty  of  one-eighth  of  all  oil 
produced  and  that  lessee  should  begin  a  well 
within  one  year  or  pay  25  cents  an  acre  for 
each  additional  year  such  beginning  was  de- 
layed, tbe  main  consideration  was  the  royalty 
and  development  of  the  property,  and  lessee 
could  not  refuse  to  begin  development  for  an 
unreasonaUe  length  of  time,  and  extend  lease 
by  payment  of  nominal  rent. — Warren  Oil  & 
Gas  Co.  V.  GilUam,  207  8.  W.  668. 
4^978(2)  (Ky,)  tinder  oil  lease  providing  that 
leasee  waa  to  begin  a  well  within  one  year  or 
pay  25  cents  an  acre  for  each  additional  year, 
where  auch  beginning  was  delayed,  the  tender 
of  the  rental  for'  the  second  year  before  the  end 
of  that  year  was  sufficient  to  avoid  forfeiture 
for  failure  to  pay  rent.— Warren  Oil  8c  Gas  Co. 
V.  Gilliam.  207  S.  W.  608. 
4=978(3)  (Ky.)  While  agreed  royalty  of  one- 
eighth  of  oil  produced  and  development  of  prop- 
erty was  main  consideration  for  lease,  lessor 
could  not  forfeit  lease  for  nondevelopment 
without  notifying  lecsee  that  he  would  no  longer 
accept  annual  rentals  provided  for  each  year 
after  first  that  development  was  delayed.— War- 
ren Oil  &  Gas  Co.  V.  Gilliftm,  207  8.  W.  688. 
<!=98l  (Ky.)  Defendants,  aubaequent  lessees, 
who  had  actual  and  constructive  notice  of  plain- 
tiff's valid  lease  which  was  in  force,  acquired 
no  rights  as  against  plaint^,  and  chancellor 
properly  adjudged  that  plaintiff  had  right  to 
have  tiUe  quieted  as  against  defendants  and  to 
have  them  enjoined  from  interfering  with  hia 
right  to  enter  on  land  and  remove  the  oH, — 
Warren  Oil  &  Gaa  Co.  v.  Gilliam,  207  8.  W. 
698 

MINORS. 

See  Infants^ 

MONEY  LENT. 

See  Insurance,  4=9129,  138,  179^. 

MONEY  RECEIVED. 

See  Jndgment,  4=9500;  Trusts,  4=9359. 

MORTALITY  TABLES. 

See  Evidence,  4=^12. 

MORTGAGES. 

See  Appeal  and  Krror.  4=93.'>0;  Chattel  Mort- 
gages; Exchange  ot  Property,  4=9?;  Hoa- 
band  and  Wife,  4=3171;  Liiens,  4=97;  liOgs 
and  Logging,  4=s>5;  Receivers,  ^=»117,  118, 
128;  Street.  Railroads,  4=955;  Subrogation, 
4=923;   TrusU,  4=9ll4. 

I.  BEQUISITES  AHS  VAXIDXTY. 

(A)  ITAtara  mm*  HJaaentlnla  of  Oonvcraneea 

aa  SeearHT* 

4S325(1)  (Mo.)  A  conveyance  of  real  estate  by 
mortgage  or  deed  of  trust  can  only  be  effective 
as  such  when  made  to  secure  a  pre-existing, 
then  created,  or  after  arising  obligation,  or  the 
performance  of  some  duty  entailing  a  pecuniary 
liability.— Finnerty  v.  John  8.  Blake  it  Bro. 
Realty  Co.,  207  8.  W.  772. 
4=928  (Tex.Civ.App.)  Where  purchase-money 
notes  recited  that  they  were  secured  by  deed 
of  triut  lien  on  land,  one  who  took  notes  be- 
lieving they  were  in  fact  so  secured  is  entitled 
to  equitable  Uen  on  the  lead,  notwithstanding. 
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no  deed  of  trast  was  In  faot  executed  (citing 
Words  and  Phrases,  First  and  Second  Editions, 
Rqaitable  Liens  and  Equitable  Mortgages). — 
1mm  v.  Rea,  207  S.  W.  942. 

Xn.   CONSTRUCTION  AND  OPEBA- 

TZON. 

CD)  Uen  ••>«  Prtorlt]r< 

«=»l5t(4)  (Tenn.)  Where  plaintiff  was  entitled 

to  subject  to  the  payment  of  his  debt,  kicorred 
by  the  original  church,  funds  which  a  second 
church  received  from  the  first,  held  that,  where 
the  second  church  did  not  complete  its  corpo- 
rate organization  until  after  complainant  filed 
hia  bill,  complainant  was  entitled  to  satisfac- 
tion out  of  its  property  prior  to  mortgages  exe- 
cuted by  the  second  church  as  a  corporation, 
though  such  mortgages  were  valid  as  against 
the  church;  he  having  fixed  a  prior  lien  bj*  at- 
tachment—Hunter V.  Swadley,  207  S.  W.  730. 

IX.  FORECLOSIXBE  BT  EXEBCISE  OF 

POWER  OF  »AJLB. 

«=>353  (Tex.CiT.App.)  A  sale  of  land  without 
notice  by  a  trustee  under  trust  deed  is  void,  and 
the  deed  can  be  set  aside  as  a'  cloud  upon  the 
title  of  the  owner.— WUie  v.  Hays,  207  S.  W. 
427. 

X.  FORECXX>8IJRE  BT  ACTION. 
(B)   Parties  and  Proccna. 

^=3427(1)  (Tex.Com.App.)  In  suit  to  foreclose 
mortgage  at  common  law,  it  is  unnecessary  to 
make  debtor  a  party  where  he  has  parted  with 
his  interest  in  property,  unless  personal  judg- 
ment against  him  is  i^ught ;  plaintiff  may  pro- 
ceed against  purchaser  of  property  alone,  es- 
tablish his  debt,  and  subject  property  to  pay- 
ment—Hartfield  V.  Oreber,  207  S.  W.   85. 

MOTIONS. 

See  Appeal  and  Error,  <8=»184, 270, 359;  Plead- 
ing, «=>360. 

MOTORCYCLE. 

See  Master  and  Servant,  4sp89. 

MOVING  PICTURES. 

See  Conspiracy,  «s>18;  Iib«l  and  Slander,  4=» 
80. 

MUNICIPAL  CORPORATIONS. 

See  Abatement  and  Revival,  ^5>71;  Appeal 
and  Error.  «=»1050.  1061;  Arrest,  «a»6S; 
Bail.  iS=39<5;  Boandaries,  «=s>20:  Carriers, 
<8=3l2:  Conatibitionol  Law,  «s>43,  83,  297; 
Counties;  Criminnl  Law,  $=>252;  Dedica- 
tion, ®=>18.  10,  48;  District  and  Prosecuting 
Attorneys.  €=»5,  7;  Eminent  Domain,  ®=32; 
Escrows,  ^=>9;  Insurance.  4=>574;  Manda- 
mus, (g=151,  164:  Pleading.  <S=>204.  403; 
Schools  and  .School  Districts;  Statutes,  ©=» 
279;  Street  Railroads;  Telegraphs  and  Tel- 
ephones. €=»12;  Trial.  e=>2o2;  Waters  and 
Water  Courses,  €=210. 

X.  CREATION,    AI.TERATION,    EXIST- 

ENCE, AND  OISSOI.1TTXON. 

(A)  laooryoratloa    and    Incldeata    of   Es- 
tatcaee. 

«s»l2(8)  (Tex.Civ.App.)  Order,  parporting  to 
be  only  notice  of  election  to  determine  whether 
town  should  be  incorporated,  signed  by  county 
judge,  held  a  valid  and  sufficient  order  for  the 
election.— State  v.  Troell.  207  S.  W.  610. 

Requirement  of  Rev.  St  1911,  art  1037.  that 
election  to  determine  whether  town  shall  l>e 
incorporated  shall  be  held  after  ten  days'  no- 
tice. IS  directory.— Id. 

That  102  of  115  town  electors  voted  at  elec- 
tion to  determine  whether  town  should  l)e  incor- 
porated is  proof  of  actual  notice,  and,  in  the  ab- 


sence of  fraud,  the  election  was  not  invalid  for 
failure  to  advertise  it  for  ten  days,  as  required 
by  Rev.  St  1911.  art.  1037.— Id. 

Where  county  judge,  in  response  to  petition, 
ordered  election  on  specified  date  to  determine 
whether  town  shonld  be  incorporated,  and  that 
election  was  temporarily  restrained,  he  codM 
order  another  election  on  diasolation  of  the 
injunction,  without  new  petition. — Id. 

Fact  that  promoters  of  town  election  to  de- 
termine whether  town  shonld  be  incorporab^ 
procured  order  for  election  without  ten  day<.' 
statutory  notice  in  order  to  beat  neigfaborini; 
town  election  did  not  invalidate  the  election 
when  the  judge  acted  fairly  and  without  cor- 
rupt motive.— Id. 

n.  OOVERNMENTAZi    PO\irERB    AND 
FUNCTIONS  IN  OENERAI.. 

4=»57  (Tenn.)  A  purely  ministerial  fnnction  of 
a  municipal  officer  is  one  as  to  which  nothing  ii 
left  to  discretion,  while  legislative  acts  involve 
the  exercise  of  discretion  and  judgment— Lot^- 
peich  V.  Mayor  and  Aldermen  of  Town  of  Mor- 
ristown,  207  8.  W.  719. 

^»62  (Tenn.)  The  powers  possessed  by  mu- 
nicipal officers  must  be  viewed  as  public  trusts, 
and  legislative  powers  of  the  board  of  major 
and  aldermen  cannot  be  delegated  to  the  mayor, 
although  mere  ministerial  powers  may  be  so 
delegated. — Lotspeicb  v.  Mayor  and  Aldermen  of 
Town  of  Morristown,  207  8.  W.  710. 

Where  Acts  1903,  c.  103,  under  which  a  rit.r 
was  incorporated,  vested  in  the  board  of  may- 
or and  aldermen  all  power  to  contract,  an  ar- 
bitration agreement  made  by  the  mayor  with 
one  whose  property  the  city  desired  to  condemn 
for  a  new  city  hall  building  was  void,  for. 
though  the  board  of  mayor  and  aldermen  \>j 
resofntion  directed  the  mayor  to  enter  into  a 
written  agreement  of  arbitration,  and  select  ar- 
bitrators, A«M,  that  such  acts  involved  discre- 
tion, and  the  power  to  perform  the  same  conld 
not  be  delegated. — ^Id. 

«=s63(2)  (Mo.App.)  Municipal  corporatioiis  are 
prima  facie  the  sole  judges  of  the  necessitieg 
of  their  ordinances,  and  the  courts  will  not 
ordinarily  review  the  reasonableness  of  snch 
ordinances  when  passed  in  compliance  with 
authority  given  by  the  state,  but  shonld  declare 
an  ordinance  void  if  on  inspection  H  appears 
to  be  unreasonable.— City  of  Lancaster  v.  Reed. 
207  a  W.  868. 

nr.  PROOEEDXNOS  OF  COUNCIL  OB 
OTHER  OOVBRNXNO  BODT. 


(B)  Ordiaaaaea  aad  BT-I<«wa  la  Geaeral. 

ies»lll(l)  (Ky.)  Neither  an  nncoostitntional 
statute  nor  ordinance  founded  thereon  can  cre- 
ate any  rights  or  bestow  any  powers.— Cohen  v. 
City  of  Ilendcrsda,  207  S.  W.  4. 

V.   OFFICERS.   AOENTS,   AND  Elt< 

PI.OTiSs. 

(A)  MnalclVBl  OflIc«>.i  la   General. 

$!=9l38  (Tenn.)  Under  charter  of  city  of  Jel- 
lico  embodied  in  Acts  1903,  e.  336,  H  6.  ft  13- 
declaring  no  one  eligible  to  office  of  mayor  nn- 
Ipbs  he  shall  be  a  eitisen  of  the  state  and 
city,  and  a  voter  in  the  city,  and  shaU  have  re- 
sided in  the  city  for  six  months  next  preceding 
the  election,  the  term  "voter"  means  one  having 
the  qualifications  entitling  him  to  vote,  and  net 
one  who  has  registered  as  a  voter.— Trammell 
v.  Griffin, -207  S.  W.  726. 

Thomp.  Shan.  Code,  if  1012.  1014.  relating  to 
the  registration  of  voters,  aa  authorised  by 
Const  art.  4,  |  1,  do  not  prescribe  qualifica- 
tions of  electors,  bat  were  enacted  to  regulate 
the  exercise  of  the  elective  fianchise,  and  reg- 
istration is  not  necessary  to  make  one  a  voter 
in  a  city  se  an  to  bo  eligible  under  ita  chartfr 
(Acts  1908,  c.  3Se,  It  6,  ».  13)  to  election  »s 
mayor. — Id. 
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IX.  PVBUO  nCPROVSlfBirTB. 

(A)  Power     to     Mnke     ImproTements     o> 
Ormnt  Aid  Therefor. 

^=3265  (Ky.)  Generally  a  municipal  corpora- 
tion, subject  to  constitutional  restrictiona,  may 
do  anything  in  the  way  of  street  improvements 
which  ita  diarter  or  other  statute  AuthoriseB  it 
to  do,  but  in  contracting  for  such  work  it  is  lim- 
ited by  the  terma  of  the  statute  under  which  it 
proceeds.— Cohen  y.  City  of  Henderson,  207  S. 
W.  4. 

(O)  CoBtr»ots. 

^=>340  (Ky.)  Municipal  corporation  contract 
for  street  improTements  must  conform  to  the 
statute  which  authorises  the  work  to  be  done. — 
Cohen  t.  City  of  Henderson,  207  S.  W.  4. 
®:»3S0  (Ky.)  Municipal  corporations  cannot  be 
held  liable  for  costs  of  street  improvements, 
where  the  statute  prohibits  a  municipal  corpo- 
ration from  constructing  streets  at  the  cost  of 
the  municipality.— Cohen  v.  City  of  Henderson, 
207  S.  W.  4. 

Ky.  St.  ji  .?459a,  being  unconstitutional,  an  or- 
dinance directing  mayor  to  enter  into  street 
improvement  contract  under  such  statute,  and 
contract  entered  into  pursuant  to  such  ordi- 
nance, are  void,  and  city  cannot  be  held  liable 
for  improvements  made  pursuant  thereto. — Id. 

Under  Ky.  St.  ii  3449,  3457,  and  section  8290, 
•ubsec.  7,  dty  entering  into  street  improvement 
contract,  void  because  made  pursuant  to  uncon- 
stitutional statute,  section  3459a,  and  ordinance 
founded  thereon,  cannot  be  held  liable  for  im- 
provements made  under  the  powers  it  had  to 
contract  for  street  improvements  other  than 
the  supposed  powers  it  attempted  to  exercise. 
—Id. 

«s>39 1  (Ky.)  City,  by  accepting  street  improve- 
ments made  under  contract,  void  because  made 
pursuant  to  Ky.  St.  |  S4S9a,  which  Is  unconsti- 
tutional, was  not  estopped  to  claim  that  the 
work  was  done  without  a  valid  contract,  not 
being  able  to  ratify  a  contract  which  it  had  no 
authority  to  make. — Cohen  v.  City  of  Hender- 
son, 207  S.  W.  4. 

«=>374(H  (Ky.)  Where  statute  imposes  condi- 
tions upon  municipal  corporation's  power  to 
construct  street  at  its  own  cost,  the  municipali- 
ty cannot  be  made  liable  for  street  improve- 
ments, unless  SDch  conditions  are  complied  with. 
—Cohen  v.  City  of  Henderson,  207  S.  W.  4. 

Statute  providing  that  municipal  corporation 
cannot  be  made  liable  for  street  improvements, 
unless  it  shall  have  the  right  to  enforce  the 
payment  of  coats  agaijiat  property  benefited 
thereby,  applies  only  where  a  corporation  has 
the  rijrht  and  authority  to  make  the  improve- 
ment at  the  cost  of  abutting  property. — Id. 

Municipal  corporation  will  be  liable  to  con- 
tractor for  street  improvements,  although  con- 
tract provided  that  improvements  should  be 
made  at  the  coats  of  abutting  property,  where 
the  corporation  has  the  right  to  contract  for 
improvements  and  is  not  prohibited  by  statute 
from  paying  for  them;  but  the  property,  on 
account  of  Its  nature  or  ownership,  cannot  be 
subjected  to  costs,  notwithstanding  statutory 
provision  that  corporation  cannot  be  made  liable 
for  street  improvements,  unless  it  shall  have 
right  to  enforce  payment  of  costs  against  prop- 
erty benefited  thereby.— Id. 

Xn  absence  of  statute  prohibiting  municipality 
from  improving  street  at  its  costs,  generally, 
municipality  having  power  to  contract  for  street 
improvement,  bat  no  authority  to  make  the 
costs  a  charge  upon  abnttbw  propoty,  is  prima 
facie  liable  to  contractor. — Id. 

City  anthorized  to  contract  for  street  Improve- 
ment, and  not  pnriiibited  frMn  paying  for  them, 
is  liable  to  contractor,  thongh  contract  provid- 
ed that  improvements  should  be  made  at  the 
coats  of  abutting  property,  where  city  having 
authority  so  to  do  fails  to  take  the  proper  steps 
207  S.W.-e7 


to  make  the  abutting  property  Uabte  to  an  a»i 
sessment  for  the  costs. — Id. 

(F)  Knforeeateat  of  Aasesaineiita  mud  8pe- 
olml  Taxes. 

®s>566  (Mo.)  Persons  whose  names  appear  in 
a  petition  to  enforce  a  special  tax  bill  cannot 
be  served  by  pnblication  as  unknown  persons, 
under  Rev.  St.  1899,  $  580.— Cole  v.  Parker- 
Washington  Co.,  207  S.  W.  749,  766. 

Where  a  petition  stated  that  certain  persons 
in  a  suit  to  foreclose  a  special  tax  bill  were 
nonresidents  of  the  state,  and  that  ordinary 
process  of  law  could  not  be  served  upon  them, 
an  order  of  publication  was  properly  iaaued. 
under  Rev.  St.  1899,  |  576.— Id. 

Ibi  a  suit  to  foreclose  a  tax  bill,  where  the  pe- 
tition stated  that  one  of  three  owners  was 
dead,  that  his  unknown  heirs  had  inherited  his 
interest  therein,  the  court  properly  iaaued  an 
order  of  publication.— Id. 

«cs>567(l)  (Mo.)  Whether  a  petition  in  a  suit 
to  foreclose  a  special  tax  bill  is  good  or  bad 
must  be  tested  by  the  rules  of  pleading  and  not 
aided  or  pieced  oat  by  the  statutes  regarding 
the  issuance  and  service  of  process. — Cole  t. 
Parker- Washington  Co.,  207  8.  W.  749,  766. 

X.  POUOX  POWER  AMD  KBOVLA- 
TION8. 

(A)  DelesatloB^    Dzteat,   and   Bzerelse   of 

Power. 

<&S3629  (Mo.App.)  Notwithatanding  R.  S.  1009, 
H  9371,  9572,  authorizing  citiea  of  fourth  class 
to  enact  ordinances  not  repugnant  to  Constitu- 
tion and  laws  and  to  sufipress  public  indecen- 
cies, an  ordinance  declaring  the  association  of 
two  or  more  persons  of  opposite  sex  upon 
streets,  one  of  them  being  a  person  of  ill  re- 
pute, to  be  a  misdemeanor  was  unreasonable 
and  void,  as  infringing  the  rights  of  personal 
liberty.— Oity  of  Lancaster  v.  Reed,  Sm  S.  W. 
868. 

(B)  Vtolatloas  and  Baforeemeat  of  Keara- 

latloaa. 

«B»642(1)  (Mo.App.)  Prosecution  for  violation 
of  municipij  ordinances  ar«  not  to  be  classed 
as  criminal  cases,  so  far  aa  appellate  procedure 
is  concerned,  and  an  appeal  will  be  dismissed 
upon  motion  therefor,  where  defendant,  appel> 
lant,  failed  to  comply  with  rale  16  (168  S.  W. 
xiii)  of  the  Kansas  City  Court  of  Appeals,  in 
reference  to  the  filing  and  serviiw  of  a  printed 
abstract  of  th«  reeora.— Kansas  City  v.  Prond- 
fit,  207  S.  W.  846. 

ZX.  USE  AXS  HEOUXATIOK  OF  PVB- 

UO  PlJkOliS,  PBOPBRTT, 

AHD   WORKS. 

(A)  Street*  and  Otlier  Pnhlle  Wara* 

«=»657(5)  (Mo.App.)  Rev.  St.  1909,  I  9268, 
vesting  exclusively  in  city  legislative  aathorities 
the  vacation  of  streets  and  alleys,  does  not  de- 
prive county  court  of  the  jurisdiction  of  va- 
cating a  block,  myen  it  by  section  9605.— State 
ex  rel.  and  to  Uae  of  I^mcaster  v.  Kennedy, 
207  S.  W.  71. 

€=»682(2)  Crex.(3iT.App.)  Petition  alleging 
that  defendant  city  granted  to  a  named  com- 
pany exclusive  franchise  for  25  years  to  use 
streets  and  alleys  for  constructing,  equipping, 
and  operating  a  water  system,  and  that  plain- 
tiS  became  owner  of  the  system,  was,  in  so  far 
as  it  sought  recovery  for  a  breach  of  contract, 
subject  to  special  exceptions;  the  grant  of  ex- 
clusive privilege  being  void.— Templeton  t.  City 
of  Wellington,  207  S.  W.  186. 
9=>706(o)  (MoApp.)  In  action  by  minor  for 
injuries  sustained  when  strack  by  defendanl^a 
automobile  at  a  street  intersection,  hel4  that 
there  wtiS  substantial  evidence  that  minor,  be- 
fore starting  to  cross  street,  looked  from  a 
point  from  which  he  conid  have  seen  the  auto- 
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mobile  for  practically  a  block.— Biooks  t.  Har- 
ris. 207  S.  W.  293. 

9=»706(6)  (Mo.App.)  In  action  by  minor  for 
injnries  snstalned  when  struck  by  defendant's 
antomobile  at  a  street  intersection,  petition 
charging  negligence  and  answer  pleading  con- 
tributory negligence,  held  that  case  was  prop- 
erly submitted  to  the  jury.— Brook*  t.  Hams, 
207  S.  W.  293. 

^=»706(7)'  (Tex.ClT.App.)  In  action  for  inju- 
ries sustained  by  plaintiff  pedestrian  when  run 
down  by  an  antomobile,  driven  by  defendant's 
chauffeur,  Md,  that  court  did  not  err  in  denying 
peremptory  inatmction  for  defendant  who  plead- 
ed contributory  negligence  as  a  defense. — ^Bur- 
nett V.  Anderson,  207  S.  W.  640. 
®s»706(8)  (MoApp.)  In  action  by  minor  for 
injuries  sustained  when  struck  by  defendant's 
automobile  at  street  intersection,  where  peti- 
tion charged  negligence  and  answer  pleaded  con- 
tributory negligence,  held  thnt  main  instruction 
on  negligence  opon  which  case  was  submitted 
correctly  stated  the  law  applicable. — Brooks  t. 
Harris,  207  S.  W.  293. 

In  an  action  for  Injury  from  a  collision  at  a 
street  intersection,  defendant's  requested  in- 
struction to  find  for  defendant  imless  the  chanf- 
feur  sow  or  could  hare  seen  plaintiff  held  prop- 
erly refnsed;  the  negligence  assigned  being 
failure  of  defendant's  chauffeur  to  sound  horn 
if  his  view  was  obstructed,  and  a  correct  in- 
struction thereon,  under  Act  March  9,  1911 
(Laws  19U,  p.  326)  (  8,  subd.  2,  having  been 
given.— Id.  '^ 

«=>706(8)  (Tex.Civ.App.)  In  action  for  person- 
al injuries  sustained  by  plaintiff'  pedestrian 
when  run  down  by  an  automobile,  driven  by  de- 
fendant's chauffeur,  held,  that  court's  main 
charge  was  not  subject  to  objection  that  it  sub- 
mitted issue  of  discovered  peril.— Burnett  v.  An- 
derson, 207  S.  W.  540. 

XXt.  TOBT8. 

(A)  EbEwretae  of  Ooveramentsl  and  Corpo- 

rate PoTvers  im  General. 

Ss>724  (Ky.)  In  the  performance  of  public  or 
^vemmentu  ditties,  a  municipal  corporation 
18  not  UaUe  for  negligent  acts  of  its  employes. 
— Browdor  v.  City  of  Henderson,  207  S.  W. 
479. 

*=>734  (Ky.)  Where  a  patient  in  a  city  hospi- 
tal was  scalded  by  a  nurse's  negligence,  the  city 
maintaining  the  hospital  under  the  .power  given 
it  by  Ky.  St.  §  3290.  cL  4,  as  a  governmental 
function,  was  not  liable  for  the  injury. — ^Brow- 
der  V.  City  of  Henderson,  207  8.  W.  479. 

That  some  of  the  patients  in  a  hospital  main- 
tained by  «.  city,  under  Ky.  St  §  3£90,  cl.  4,  are 
pay  patients,  does  not  make  the  city  liable 
for  injuries  to  a  patient  therein.— Id. 

(B)  Cendltlon  or  Dae  of  Psblte  Bnlldlnar* 

and  Otlter  Property. 

«s>8SI  (Ky.)  Contractors  who  deal  with  mu- 
nicipal corporations,  in  regard  to  matter  pro- 
vided for  by  its  charter,  are  bound  to  jsee  that 
charter  provisions  are  complied  with,  and  up- 
on failure  so  to  do  must  suffer  consequences. — 
Cohen  v.  City  of  Henderson,  207  S.  W.  4. 

Xm.  FISOAIi  XANAOEBnBKT,  FUB- 

UO  DEBT,  SEOUBITtBS,  AND 

TAXATION. 

(O  Bond*  and  Otber  Secnrlttes,  and  Slnk> 
Inc    li'unds. 

C=3942  (Ky.)  A  bond  and  coupons  held  not  to 
bear  upon  their,  faces  sufficient  evidence  of  al- 
teration to  apprise  oBiccrs  of  a  purchasing  bank 
of  some  infirmity  in  the  bond  at  the  time  it 
was  purchased.— Citiuens'  State  Bank  of  Green- 
up V.  Johnson  County,  207  S.  W.  8. 

A  bond  and  coupons  held  not  to  so  obviously 
show  that  the  numbers  on  them  had  been  altei^ 
ed  as  to  require  a  purdiaser,  in  the  exercise  of 
good  faith,  to  have  investigated  the  title  of  the 
holder.- Id. 


^»95S(8)  (Ky.)  Plaintiff,  the  poichaser  ot  a 
negotiable  county  bond,  held  not  to  have  had 
any  actual  notice  of  infirmitiee  in  the  instru- 
ment, whiah  would  deprive  it  of  rights  as  pur- 
chaser without  notice.— Citisens'  Btate  Bank  of 
Greenup  v.  Johnson  County,  207  B.  W.  &. 

(D)  Taxes  and  Utkev  Revenae.  and  Arall- 
eatlon  Thereof. 

^=>972(8)  (Mo.App.)  Where  city  block  was  va- 
cated by  county  court,  under  Rev.  St.  1909.  { 
9505,  the  assessment  of  the  block,  by  describ- 
ing it  as  block  21,  was  invalid,  but  should  have 
been  made  by  describing  land  by  its  proper  legal 
description,  which  came  back  into  effect  when 
vacation  was  made. — State  ex  rel.  and'  to  ITse  of 
Lancaster  v.  Kennedy,  207  S.  W.  71. 
€=>980(1)  (Mo-App.)  In  order  to  support  a  pro- 
ceeding to  enforce  by  judgment  and  sale  the  col- 
lection of  taxes  on  real  estate,  the  aaaeaament 
thereof  must  be  by  a  valid  and  accurate  descrip- 
tion.—State  ex  rel.  and  to  Use  of  Lancaster  v. 
Kennedy,  207  S.  W.  71. 

MURDER. 

See  Homicide,  C=s>17. 

MUTUAL  BENEFIT  INSURANCE. 

See  Insurance,  «=>723-826. 

NAMES. 

See  Forgery,  «=>12,  26. 

NEGLIGENCE. 

See  Appeal  and  Error.  <S=3931.  1002,  lOSL 
1060,  1064,  1066,  1071,  1212;  Banks  and 
Banking,  <S=3227:  Carriers,  «s»116,  134.  215, 
219,^8,  229,  280:  Commerce,  «s»28;  Dam- 
ages, (S=>112,  132,  182;  Death.  ^314; 
Deeds.  <&=»69;  Explosives,  ^=>12;  Food.  e=> 
25;  Husband  and  WUe,  «s>113.  236;  Inn- 
keepers, .®=3ll;  Insarance,  4=9579;  Jndg- 
ment,  «=>460;  Master  and  Servant,  «=38$- 
813;  Municipal  Corporations,  «ss>706.  724- 
851;  Pleaiuagl  «s»9:  Railroads,  «=3ll3. 
262-484;  Street  Railroads,  «s>86-114:  Tri- 
al, <S=>105,  191,  194,  240,  252,  260.  296.  30S. 
331,  349,  350,  352;  Waters  and  Water  Coors- 
es,  «=9l71. 

I.   ACTS  OB  OmSSIOITB   OOKBTITUT- 
IRO  NEGUGEXOE. 

(A)  Personal  Coadaet  la  Qeaeral. 

4=97  (7ex.Civ.App<)  In  actions  to  recover  dam- 
ages for  injuries  to  or  the  death  of  children,  as 
in  cases  to  recover  damages  for  the  death  or  in- 
juries to  adults,  suit  cannot  be  maintained  un- 
less defendant  has  been  guilty  of  a  breach  of 
duty.— Flippen-Prather  Realty  Co.  v.  Matbtd', 
207  S.  W.  121. 

<^»9  (Tex.Civ.App.)  Ne^Iijsence  is  essential  t« 
liability  for  unintentional  injury.— Southern  Ptc. 
Co.  v.  Berkshire,  207  S.  W.  323. 

(B)   Dancerons       Sobatancea,       Uaohlaerv, 
and    Other   Inatrnmeatalltlea. 

®=>23(1)  (Mo.)  The  doctrine  of  the  "attractiTt 
nuisance,"  or  of  the  so-called  "turntable  cases.' 
applies  in  this  state.— Buddy  v.  Union  TermisAi 
By.  Co.,  207  S.  W.  821. 

«=a23(l)  (Tex.Oiv.App.)  The  rule  that  owner 
cannot  escape  liability  for  resnltins  injury, 
where  he  places  on  his  premises  and  leaves  un- 
guarded dangerous  mM^inery  unusually  at- 
tractive to  children,  should  not  be  restricted  lo 
injuries  resulting  from  tnmtablea. — Flippen- 
Prather  Realty  Co.  v.  Mather,  207  S.  W.  121. 
<S=925  (Tex.Civ-App.)  It  is  the  duty  of  per- 
sons engaged  in  dangerous  operations  to  giv* 
notice  to  all  perscHis  passing  within  limits  cd 
possible  danger. — Missouri  Iron  &  Metal  Co.  « 
Cartwright,  207  S.  W.  397. 
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(C)  CoadlHoB  vad  Va«  of  t«nd,  Baildlna;*r 
•B*  other  Straotvrea. 

«=»32(4)  (Tex.CHv.App.)  If  owner  of  premises 
invites  or  allures  a  child  into  a  place  of  danger 
and  neglieently  injures  such  child  while  there, 
he  may  be  held  liable,  in  the  absence  of  con- 
tributory negligence  for  such  injury. — Flippen- 
I'rather  Realty  Co.  v.  Mather,  207  S.  W.  121. 
<S=>33(3)  (Tex.CivApp,)  Owner,  who  neither 
oxpresslj  nor  impliedly  invites  public  to  come 
upon  his  premises,  is  under  no  obligation  to 
keep  them  free  from  pitfalls  or  in  a  condition 
of  safety  for  persons,  whether  adults  or  in- 
fanta, who  in  pursuit  of  pleasure  or  convenience 
go  upon  or  pass  over  such  premises. — Flippen- 
i*rathcr  Bealty  Co.  v.  Mather,  207  S.  W.  121. 
<&=>39  (Tex.Oiv.App.)  To  warraflt  inference  of 
implied  invitation,  ue  object  or  thing  which 
induced  injured  person  to  go  upon  premises 
must,  on  account  of  its  nature  and  surround- 
ings, b«  eipeciaUy  and  aaosnally  atttactire.— 
Flippen-Prather  Bealty  Co.  t.  Mather,  207  S. 
W.  121. 

If  owner  maintains  upon  his  premises  some- 
thing which,  on  account  of  its  nature  and  eur- 
roondings,  is  especially  and  unusually  calculat- 
ed to  attract  and  does  attract  children,  invita- 
tion of  the  owner  may  be  Inferred. — ^Id. 
<S=339  (Tex.Civ.App.)  A  lessee  of  an  unused 
open  air  theater  attoactive  to  children,  who 
places  a  bomb  containlnr  explosives  therein,  so 
that  it  may  be  set  off  by  electric  contact  on 
opening  the  door,  is  liable  for  injuries  to  a  chUd 
caused  by  the  explosion  of  the  bomb,  although 
the  person  injured  was  a  trespasser. — Phelps  v. 
Hamlett.  207  a  W.  426. 

IX.   PBOXXXCATE  OA1TSE  OF  EN jmtT. 

«=»59  (Ter.CivA.pp,)  The  wrongful  act  or 
omission  relied  upon  as  constituting  "proximate 
cause"  of  injury  must  be  such  as  that  there- 
from the  injury  or  some  similar  injury  might 
be  reasonably  contemplated.— Haney  y.  Texas 
&  Pacific  Coal  Co.,  207  8.  W.  876. 
<8=>62f3)  (Tei.Civ.App.)  To  be  a  "proximate 
cause,"  act  or  omission  must  be  the  direct  or 
immediate  cause  having  a  continuous  and  nat- 
ural causal  connection  between  negligence  and 
the  injury,  and.  if  broken  by  another's  inter- 
vening, independent  act,  the  original  negligence 
is  not  the  proximate  cause. — Han^y  t.  Texas 
&  Pacific  Coal  Co.,  207  S.  W.  376; 

IV.   ACTIOHS. 

(A)  Kl«lit  of  Action,  Parties,  Prelimlaarr 
ProoeedlnKS,  and  Pleading, 


>lll(l)  (Tex.Giv.App.)  In  suit  for  death  of 
a  son  about  seven  years  old  due  to  his  falling 
into  an  open,  unguarded  well  on  defendant's  va- 
cant property,  allegations  of  petition  held  to 
state  a  cause  of  action. — Jlippen-Prather  Real- 
tv  Co.  V.  Mather,  207  S.  W.  121. 
«=»II9(7)  (Tex.Civ.App.)  In  order  for  ft  de- 
fendant to  recover  on  contributory  negligence, 
he  most  prove  negligence'in  the  way  he  special- 
ly pleaded  it,  and  the  court  is  restricted  to 
KToonds  alleged  in  the  answer.-^ezaa  Midland 
R.  R.  V.  Brown,  207  8.  W.  340. 

(B)  B-videnoe, 

«=>I34(1)  (Tex.Civ.App.)  Jury  finding  that  un- 
guarded, open  wdl  on  defendant's  vacant  prop- 
erty into  wUch  idaintifl's  intestate,  a  son  about 
seven  years  <dd,  fdl,  was  attractive  to  children 
by  reason  of  its  nature  and  surroondinra,  held 
warranted. — Flippen-Prather  Realty  Co.  v. 
Mather,  207  8.  W.  121. 

•=9134(11)  (Tex.CiT.App.)  In  suit  tot  death  of 
ft  son  about  seven  years  old  due  to  his  falling 
bito  an  open,  ungnarded  w^  on  defendant's  va- 
cant propertT,  held,  on  the  evidence,  that  neg- 
ligence of  defendant  caused  death  of  son.— Flip- 
sen-Prather  Realty  Co.  v.  Biather,  207  8.  W. 

^135  (Tex.ClT~A.pp.)  In  suit  for  death  of  a 
•on  about  seven  years  old  due  to  his  falling  Into 


an  open,  un^arded  well  en  defendant's  vacant 
property,  held  on  the  evidence,  that  son  was 
not,  contridering  his  age  and  discretion,  guilty 
of  eontribnto(7  negligence.— Flippen-Prather 
Realty  Co.  v.  Mather,  207  8.  W.  121. 

(C)  Trial,  Jadaraseat.  aad  KoTlavr. 

^=9(36(14)  (Tex.Civ.App.)  In  actions  for  per- 
sonal injuries,  whether  the  parties  exercised 
the  required  care  is  for  the  jury,  except  in  cas- 
es where  the  alleged  negligent  act  is  in  viola- 
tion of  law,  or  when  the  undisputed  facts  dis- 
close that  it  was  the  proximate  cause  of  the  in- 
jury.—Texas  Midland  R.  R.  v.  Butler,  207  8.  W. 
344. 

^=»  1 36(14)  (Tex.Civ.App.)  It  is  always  a  ques- 
tion of  law  for  the  court  to  say  whether  or  not 
any  care  is  required  under  a  given  '  state  of 
facts.— Ferrell  v.  Beaumont  Traction  Co.,  207 
S.  W.  654. 

<SS»I36(18)  (Tex.Civ.App.)  Whether  or  not 
Uiere  has  l>een  negligence  in  the  use  of  danger- 
ous instrumentalities  is  a  Questiou  for  the  jnrv. 
—Missouri  Iron  &  Metal  Co.  v.  Cartwrigbt,  Wl 
S.  W.  397. 

«=3l36(20)  (MoA.pp.)  Where  an  eight  year 
old  boy  standing  on  the  sidewalk  was  injured 
by  the  fall  of  a  nearby  gate  pulled  off  its 
hinges  by  the  hub  of  defendant's  wagon,  the 
question  as  to  defendant's  negligence  was  for 
tlie  jury.— Bock  v.  Binderknecht,  207  8.  W. 
245. 

<S=>I36(24)  (Tex.ClvApp.)  It  Is  the  duty  of 
persons  engaged  in  dangerous  operations  to 
give  notice  to  all  persons  passing  within  limits 
of  possible  danger,  and  the  question  of  neg- 
ligence in  omitting  to  do  so  is  for  the  jury. — 
Missouri  Iron  &  Metal  Co.  t.  Cartwright,  207 
8.  W.  897. 

<8=s>l38(2)  (Mo.App.)  An  instruction  to  find 
for  defendant  if  the  evidence  "leaves  it  uncer- 
tain" as  to  whether  the  accident  was  due  to 
negligence,  Md  misleading,  as  requiring  proof 
to  be  beyond  reasonable  doubt.— Davidson  t.  St 
Louis  &  S.  F.  Ry.  Co.,  207  8.  W.  277. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 

NEW  TRIAL. 

See  Appeal  and  Rrror,  «=3264,  266,  281,  285, 
801,  302,  672.  759,  854,  988,  978,  081,  ^1177; 
(Tourts.  «=966;  Criminal  Law,  ie=>762,  925  V^- 
030,  1043,  1064,  lOdO,  1184,  1144;  Jury,  4=9 

34.  

ZX.   OROVirDS. 

(F)  Vordlot  or  Findinara  Oontrarr  to  Law 
or  ISvIdeaoe. 

«E975(3)  (Mo.)  Under  ReT.  St  1909,  |  2022,  a 
verdict  in  action  on  contractor's  bond,  wbicli 
by  mistake  or  in  disregard  of  instruction  was 
only  about  one-half  of  the  amount  shown  to  be 
due  by  plaintiff's  uncontradicted  evidence,  could 
not  be  permitted  to  stand. — Southern  Real  Es- 
tate &  Financial  Co.  v.  Bankers'  Surety  Co., 
207  8.  W.  506,  613. 

(Q)   Snrprlae,    Accideat,    laadTOrtcaee,    «r 
JH  lot  alee. 

9=985  (Tez.CSTA.pp.)  Where  defendant  fafled 
to  appear  at  either  the  first  or  second  time 
for  which  case  was  set,  and,  though  notified 
that  it  was  again  set  for  9:30  a.  m.  the  next 
morning,  failed  to  start  from  his  home,  20 
miles  in  the  country,  till  that  morning,  and,  be- 
cause of  mud  and  automobile  troubles,  arrived 
after  judgment,  there  was  no  abuse  of  discre- 
tion in  refusing  new  trial.— Scaling  v.  Collins, 
207  8.  W.  424. 

(H)   newly  DiseoTered  ElTldeaoe. 

4ss»99  (Tex.Civ.App.)  Motions  for  new  trial 
for  newly  discovered  evidence  are  addressed  to 
the  sound  discretion  of  the  trial  Judge. — Sher- 
riU  T.  Union  Lumber  Co.,  207  8.  W.  148. 
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«B>I02(S)  (Ky.)  In  an  action  for  loss  by  fire 
from  Bparks  from  defendant's  loeomotiTe,  a 
new  trial  will  not  be  granted  plaintiff  on  the 
ground  of  newly  discovered  evidence,  in  view  of 
Civ.  Code  Prac.  §  340;  it  appearing  that  the 
evidence  could  have  been  discovered  T>y  inquiry 
from  a  witneM  in  tbt  caae. — Home  Ins.  Co.  v. 
Cincinnati,  N,  O.  &  T.  P.  By.  Co.,  207  S.  W. 
487. 

^=>I02(8)  (Tex.OivJkpp.)  Where  the  existence 
of  evidence  was  known  at  the  time  of  the  trial, 
but  not  the  whereaboats  of  the  witness,  and  no 
continuance  or  postponement  was  requested, 
new  trial  on  the  ground  of  newly  discovered 
evidence  was  properly  refused,  although  great 
effort  was  made  to  find  the  witness  before  trial. 
— Sherrill  v.  Union  Lumber  Co.,  207  S.  W.  149. 
4=»I04(1)  (Tez.CivJlpp.)  New  trials  are  not 
granted  upon  newly  mscovered  evidence  which 
IS  merely  cumulative.— Texas  &  P.  By.  Co.  v. 
Duff,  207  S.  W.  580. 

«=>I04(3)  (Tez.Civ.App.)  In  an  action  involv- 
ing question  whether  a  contract  had  been  made 
over  telephone,  there  being  a  conflict  as  to 
whether  there  was  one  or  two  conversations, 
court  did  not  abuse  ita  discretion  in  denying 
motion  for  new  trial  on  ground  of  newly  dis- 
covered evidence,  consisting  of  affidavit  oi  tele- 
phone company  employ^  that  files  showed  two 
conversations  had  been  had  between  the  par- 
ties.—HoUis  Cotton  Oil,  Light  &  Ice  Co.  t. 
Marrs  &  Lake,  207  S.  W.  367. 
«==>I08(1)  (Ky.)  A  new  trial  will  not  b«  grant- 
ed on  the  ground  of  newly  discovered  evlaence, 
unless  the  evidence  be  of  a  decisive  character 
and  such  as  to  render  a  different  reanit  reason- 
ably certain. — Home  Ins.  Co.  v.  Cincinnati,  N. 
O.  &  T.  P.  By.  Co.,  207  S.  W.  487. 

m.  PBOOEEPINQg  TO  PBOOVBE 
MXW  TBIAXk 

«=>I52  (Xex.Civ.App.)  Befusal  to  permit 
amendment  to  amended  motion  for  new  trial  on 
last  day  of  term,  and  after  a  hearing  bad  begim 
on  the  amended  motion,  was  a  proper  exercise  of 
court's  discretion.— San  Antonio  Portland  Ce- 
ment Go.  V.  Qschwender,  207  S.  W.  967. 
^al65  (Ttac.)  Order  granting  new  trial  may  be 
vacated  by  court  at  term  at  which  it  waa  ren- 
dered.—Gulf,  C.  &  S.  F.  By.  Co.  V,  Muse,  207 
S.  W.  897. 

NOTES. 

See  Billa  and  Notes. 

NOTICE. 

See  Adverse  Possession,  9=381,  66;  Arbitra- 
tion and  Award,  €=>31;  Assignments,  ^sSS; 
Assignments  for  Benefit  of  Creditors.  $=» 
333;  Bills  and  Notes,  «=>S29,  332;  Brokers, 
«=»10e:  Chattel  Mortgages,  «=b>40,  225,  261; 
Criminal  Iaw,  4=3252;  Evidence,  «sa65; 
Fraudulent  Conveyances,  «»47,  181,  283; 
Highways,  «=»76,  158;  Infants,  «s984,  90; 
Insurance,  4=3230,  390,  639;  Judgment,  «s» 
151,  162,  495;  Landlord  and  Tenant,  «ss> 
277;  Master  and  Servant,  «s9l25,  280,  289: 
Mines  and  Minerals,  4=a78,  81;  Mortgages, 
«=>353;  Municipal  Corporations,  «ss»12,  942, 
955;  NecHgence,  «bs»25;  Partition,  «b»106; 
Partnership,  iS=>290,  291,  296;  Principal  and 
Agent,  «=3l77,  178;  Beceivers,  «=3l25,  128; 
Taxation,  «s>637;  Telegraphs  and  Tele- 
phones, 4=b66,  66;  Vendor  and  Purchaser, 
<»=>236,  243,  244. 

NUISANCE. 

See  Indictment  and  Information,  4=»32. 

NURSE. 

See   Municipal   Corporations,    4=>734. 

OATH. 

See  Criminal  Law,  4=>303;  Orand  Jury,  4s» 
37;  Insarance,  4=»340. 


OBSCENITY. 

See  Conatitational  Law.  «a»83. 

OFFICERS. 

See  Appeal  and  Error,  4=3163;  Arrest  ^3 
68:  Assajlt  and  Battery,  4=964,  92;  Banka 
and  Banking,  4=364;  Boundaries,  4=>54: 
Corporations,  4=>415;  Counties,  4=364;  Dis- 
trict and  Prosecuting  Attorneys;  Evidence, 
4=383;  Extortion,  4=311;  Insurance,  4=> 
129,  724;  Jadgment,  4=3652;  Jnstices  of 
the  Peace;  Municipal  Corporatlona,  4=357. 
62,  138,  360;  neadkg,  4=3403;  Pubtk  Serv- 
ice Commissions;  Beceivers;  Belisfions  So- 
cieties, 4=331;  Schools  and  Sdiool  Districts. 
4=320,  34,  39;  Sheriffs  and  Constables: 
States,  4=361,  02,  173,  187;  Taxation,  4=> 
460. 

in.  RIGHTS,  POWERS.  DUTIES,  AXD 
UABtUTIBS. 

4=3 1 03  (Ma.)  Whenever  a  duty  or  power  ii 
conferrea  by  statute  upon  a  public  officer,  all 
necessary  authority  to  make  such  powers  fol- 
ly efficacious,  or  to  render  the  performance  of 
such  duties  effectual,  is  conferred  by  implica- 
tion.—State  ex  rel.  Bybee  v.  Hackmann,  207  S. 
W.  64. 

OIL 

See  Ifines  and  Iflnerals,  4=>78,  8L 

PARENT  AND  CHILD. 

See  Death,  4=399;   Divorce,  4»240,  242.  29S. 
'308;    Guardian  and  Ward;    Infants;    Jadg- 
ment, 4ffB>888. 

PARTIES. 

For  parties  on  appeal  and  review  of  mlings  as 
to  parties,  see  Appeal  and  Error.  ' 

For  parties  to  particular  proceeding  or  in- 
Btruments,  see  also  the  vanona  specific  topics,     i 

▼.  DEFEOTS,  OBJEOnOirS.  AHB  I 

AMEHBHSirT.  ' 

4=>94(2)  (Tenn.)  Where  a  bin  against  an  nn-    I 
incorporated  religious  association  named  as  de-    ' 
fendants  trustees  who  had  gone  out  of  officf    I 
shortly  before,  but  the  association  defended  tlf    I 
suit  «npIoying  counsel,  held,  that  the  judgment 
was  binding  agafaist  tM  association;    the  caw 
being  one  of  misnomer  which  waa  waived  unlen 
raised  by  plea  in  abatement.— Hunter  t.  Swa<)- 
ley,  207  S.  W.  730. 

PARTITION. 

See  Courts,  4=3l63;  Husband  and  Wife.  ^3 
273;  Infants,  4=384,  90;  .Tudgment,  ^3566: 
Judicial  Sales,  4=381;  Tenancy  ia  Commoa, 
4=338. 

n.  ACTIOHS    FOR    PABTITXOK. 
(B)  Prooeedlnaw  aa*  Relief. 

4=5>77(8)  (Ky.)  Where  lands  are  susceptible  c* 
division  without  material  impairment  of  thrii 
value,  a  division  thereof  will  be  bad  if  dr- 
sired  by  the  owners,  rather  than  a  division  o' 
tbe  proceeds  after  a  sale  for  tliat  porpose.- 
King  V.  King,  207  8.  W.  1. 
4=377(4)  (Ky.)  In  a  partition  action,  evideBt* 
held  to  show  lands  to  be  susceptible  of  di^- 
sion,  without  materially  affecting  their  usefs.- 
aess  or  value.— King  v.  King,  2OT  S.  W.  1. 
4=383  (Tex.Civ.App.)  As  no  distinction  is  iaa4> 
between  law  and  equity,  questions  of  conflictiiit 
daims  may  be  decided  in  partition  suits.  a=<^. 
where  raised,  shouM  be  disposed  of. — Bums  v 
Nichols,  207  S.  W.  158. 

4=»86  ^y.)  Where  owner  of  farm  died  intes- 
tate ana  childless,  but  left  surviving  him  wid<>'>'. 
father,  and  mother,  the  mother  was  not  eDtit>J 
to  recover  from  widow  and  father,  alleged  :■< 
have  had  use  and  rental  of  land  dnrias  year  fe.- 
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lowinir  owmt'b  daadi,  tais  pMtlOA  of  tht  rest, 
where  afae  had  not  ataued  benelf  of  father'* 
offer  to  use  part  of  land  during  auch  year. — 
King  V.  King.  207  S.  W.  1. 
^=>92  (Ky.)  In  action  for  partition  of  land  sub- 
ject to  lien,  a  judgment  directing  master  com- 
miasioner  to  sell  only  enough  of  tract  to  satis- 
fy  lien  debt,  and  when  sale  is  made  definite- 
ly fix  boundary  of  the  tract  sold  so  that  bal- 
ance can  be  certainl;  known  and  boundaries 
fixed,  was  not  premature  by  reason  of  leaving 
unknown  number  of  acres  for  division,  where 
commissioner  appointed  to  divide  the  lands  so 
arranged  the  division  that  the  part  sold  for 
payment  of  lien  could  be  increased  or  diminish- 
ed without  changing  the  general  outline  of  the 
remainder.— King  v.  King,  207  S.  W.  1. 
^»97  (Ky.)  Upon  death  of  owner  of  farm  sub- 
ject to  lien  note,  holder  of  note  has  right,  upon 
action  to  partition  land,  to  assert  his  claim  and 
to  enforce  his  lien  against  the  land,  especially 
where  no  settlement  of  estate  is  made,  or  ef- 
fort made  to  show  that  administrator  has  suf- 
ficient funds  with  which  to  satisfy  lien.— King 
V.  King,  207  S.  W.  1.  * 

^=>I06  (Ark.)  An  amicable  suit  for  partitioa 
becomes  adverse,  as  far  as  the  confirmation  of 
a  sale  is  concerned,  where  the  property  is  bid 
in  by  one  of  the  parties,  so  that  one  attorney 
cannot,  as  representing  all  of  the  parties,  waive, 
for  parties  to  the  snit  other  than  the  bidder, 
notice  of  presentation  to  the  court  of  the  re- 
port of  sale  for  confirmation.— E^azier  v.  Fra- 
Eier.  207  S.  W.  215. 

Where  proceedings  to  partition  property  in 
which  minors  have  an  interest  becomes  adver- 
sary in  character  by  purchase  by  an  adult  par- 
t^  at  the  partition  sale,  the  court  cannot  con- 
firm the  sale  upon  merely  reading  the  report 
of  sale,  but  only  after  the  facts  as  to  adequa- 
cy of  consideration  have  been  proved  to  the 
court,  and  the  court  has  determined  for  itself 
whether  the  interests  of  the  minors  have  been 
prejudiced  by  selling  at  the  price  named  in  the 
report  of  sale.- Id. 

A  court  in  a  partition  proceeding  could  not 
properly  hear  exceptions  to  a  report  of  sale 
which  had  already  b«en  confirmed,  without  set- 
ting aside  the  order  of  confirmation. — Id. 
<E==»1 14(1)  (Ky.)  In  action  for  partition,  in 
which  widow  of  deceased  owner  was  made  de- 
fendant, where  petitioner  admitted  widow  was 
entitled  .to  dower,  the  cost  of  the  assignment  of 
dower  should  not  have  been  taxed  against  plain- 
tiff, but  shonld  have  been  paid  by  all  parties.— 
King  V.  King,  207  S.  W.  1. 

PARTNERSHIP. 

See  Appe^nd  Error,  «i=>79;    Landlord  and 
Tenant,  ^=366. 

I.   THE  KEhAnOV. 
CA)  CveatioB  and  It««nlaltea. 

®=a5  (Ark.)  Mere  participation  in  the  profits 
and  losses  of  the  business  alone  will  not  make 
the  participant  a  partner.— Wilson  v.  Todhun- 

®=»I7  (Ark.)  Whether  in  fact  a  partnership 
exists  depends  on  the  intention  of  the  parties 
to  be  discovered  from  the  contract  construed 
m  the  light  of  all  the  facts  and  circumstances 
that  obtain.— Wilson  v.  Todhunter,  207  S,  W. 

(C)  E-rldeBec. 


Shaw  th«  esistonce  of  «  partnership.— WHmii 
V.  Todhunter,  207  a  W.  21.  ""■«»• 

AND  ACCOtrHTIKG~^   • 
(B)  Rlwhta,  Fomrra,  mnA   Llsbllltiea  after 
DlaaolaMon. 

*»290  (Tex.Oom.App.)  Creditors  becoming 
such  subaequeiit  to  disaohition  without  knowl- 
«lge  of  the  existence  of  the  partnership  are  en- 
titled to  no  no«oe  of  the  drseohitlon  .-Thomp- 
son V.  Harmon,  207  S.  W.  »0»  ""««p- 
<W»a9l  (T«r.Com.App.)  It  is  incumbent  upon 
mMibers  of  partnership  to  give  due  notice  of 
dissolution,    and   actual   noHce   is    required   to 

w  ^°  **^  ''*<'  dealings  virith  the  partner- 
■•X— Thompw>n  v.  Harmon,  207  S.  W  909 
.  To  thow  who  had  knowledge  of,  but  no  deal- 
ings with,  the  partnership  prior  to  the  dissolu- 
tion.  actual  notice  thereof  is  not  required;  a 
public  notice  given  in  some  reasonabde  manner 
being  deemed  sufficient.— Id. 
«==>296(3)  (Tex.Com.App.)  Where  it  is  sought 
to  hold  a  retired  member  liable  by  one  who  has 
dealt  with  the  partoersbip  prior  to  its  dissolu- 
tion, the  burden  of  proof  to  establish  due  notice 
or  knowledge  IS  upon  such  member.— Thompson 
V.  Harmon,  207  S.  W.  909.  «mi*a«u 

One  seeking  to  recover  against  a  retiring  part- 
ner must  establish  that  he  Imew,  at  the  time 
of  the  transactiod,  that  a  partnership  existed,  of 
which  the  one  sought  to  be  lield  l£ible  was  a 
meniber;  that  he  was  in  ignonnce  of  any  dis- 
solution; and  tiiat  he  entered  upon  the  twins- 
action  or  extended  credit  in  reliance  mwn  the 
partnership  as  it  had  theretofore  existed.— Id. 

ml  ""«■  •'«eBce  of  evideoce  that  on*  dealing 
with  partnership  did  so  in  reliance  upon  cer- 
tain persons  being  members,  he  could  not  re- 
cover from  those  persons  who  had  retired  from 
the  partnership. — ^Id. 

Knowledge  or  notice  to  creditors  of  partner- 

.P..,"."?  iKnwance  of  its  dissolntion  cannot  be 
established  by  evidence  of  general  reputation 
and  notoriety  in  the  oommnnity  as  to  whether 
the  partnership  continued  in  existence^— Id. 


See    Adverse    Possession, 
Lands,  «s>161. 


PATENTS. 

«=»7, 
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PAYMENT. 


<©=»44  (Ark.)  Where  one  partner  sues  the  re- 
maining partners  to  recover  payments  depend- 
ing on  the  existence  of  the  partnership  relation, 
the  burden  is  on  him  to  prove  its  existence.— 
Wilson  T.  Todhunter,  267  S.  W.  221. 
«=>53  (Ark.)  In  an  action  by  an  alleged  part- 
ner against  his  copartners  in  the  farming  bued- 
ness,  cerUin  payments  depending  on  the  exist- 
ence of  the  partnership  relation,  evidence,  as 
to  community  of  interest  and  intent  to  share 
equally  in  profits  and  losses,  ft«M  sufficient  to 


See  Appeal  and  Error,  «=>742;  Assignments 
for  Benefit  of  Creditors,  <8=»3;  Banks  and 
Ano^Sf^  '®Si*J,BinB  and  Notes,  <S=>72, 129. 
426,  511,  537;  Chattel  Mortgages,  «=>225; 
Deeds,  «=s»17,  210;  Evidence,  <8=»76,  11.S, 
459;  Executors  and  Administrators.  «=s>272, 
^89;  Fraudulent  Conveyances,  «=>lis.  237- 
Husband  and  AVife,  «=>144,  156,  252;  Insur- 
ance, «=.136.  179Vi,  186;  Interest,  «5»86; 
Judgment.  «»552;  Landlord  and  Tenant,  «=! 
277;  Municipal  Corporations,  «=a374;  Part- 
?Sf.^"J?'.  'S=>44;  Principal  and  Agent,  «=> 
12J;  Principal  and  Surety,  «=3ll5;  States, 
^■^Slj,  Subrogation;  Tender;  Trial,  <ft=> 
194,  252;  Usury,  <S=s>140;  Vendor  and  Pur- 
Sl?^*i'i»*='^8'^'  320,  334,  330;  WUls.  «=o732, 

771,  OOO. 

PEACEFUL  PERSUASION. 

See  Torts,  «»10. 

PENALTIES. 

See  Boundaries.  «»54;  Extortion,  «=»11-  In- 
JSX'<'"*l2«^  Liquors,  «=al79,  187,  188,  191, 
193;  Telegraphs  and  Telephones,  <8=>24- 
Usury,  «s»140. 

n.  AOnOHS  AMD  OTHBR  PHOCESD. 

nros. 

«=s>32  (Tex.CiVwApp.)  A  petition,  in  an  action 
in  which  penalties  are  sought  to  be  recoveredJp 
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■houM  state  all  the  statutory  requirements  with 
the  same  degree  of  certain^  as  is  required  In 
an  indictment  in  a  criminal  case. — Bedus  t. 
Blucher,  207  S.  W.  613. 

PERJURY. 

See  Criminal  Imw,  <&s»393,  611,  706;  Grand 
Jury,  ^s»37;    Mortgages,  ^sslSl. 

n.  PROiraOITTION  AND  FUNISHMENT. 

4t=937(4)  (Mo.)  Instruction  that  what  defend- 
ant said  against  himself  the  law  presumes  to  be 
true  was  in  direct  conflict  with  the  rule  that, 
before  a  conviction  can  be  had  for  perjury,  there 
must  be  two  witnesses,  or  one  corroborated 
witness,  to  prove  falsity  of  defendant's  oath. — 
SUte  V.  Caperton,  207  S.  W.  795. 

PHYSICIANS  AND  SURGEONS. 

S«e  Contracto,  «s»108,  138. 

PICKETING. 

See  Libel  and  Slander,  «=>80;  Torts,  «=3lO. 

PLEADING. 

For  pleadings  in  particular  actions  or  proceed- 
ings, see  also  the  various  specific  topics. 

For  review  of  rulings  relating  to  pleadings,  see 
Appeal  and  Error. 

I.  FORM  Aia>  AIXEOATION8  UT 
OEinSRAX.. 

«S98(7)  (Mo.App.)  An  allegation  that  defend- 
ants "breached  the  said  warranty  in  said  deed" 
is  a  conclusion  of  law,  unless  coupled  with  ap- 
propriate averments  of  fact  showing  the  man- 
ner in  which  such  breach  occurred.-^ohnson  v. 
Crowley,  207  S.  W.  236. 

4=38(21)  (Ark.)  In  suit  against  a  provision 
dealer  for  negligently  selling  poisoned  flour, 
allegation  that  ho  sold  flour  which  he  knew,  or 
should  have  known,  contained  arsenic,  which 
sale  resulted  in  the  poisoning  of  plaintiff,  was 
the  statem^t  of  a  fact,  and  not  merely  a  legal 
conclusion.— Heinemann  v.  Barfield,  2m  S.  W. 
68. 

4=>9  (Ark.)  Where  a  complaint  alleges  facts 
which,  if  proved,  would  show  that  the  acts 
complained  of  were  negligent  or  wrongful,  it 
is  unnecessary  for  the  pleader  so  to  designate 
them.— Heinemann  v.  Barfield,  207  S.  W.  58. 
^=>34(3)  (Tex.Civ.App.)  As  against  a  general 
exception  to  a  petition,  every  reasonable  in- 
tendment will  be  indulged  in  favor  of  the  peti- 
tion's allegations.— Harris  v.  Mann,  207  S.  W. 
166. 

«=>34(S)  (Tex.Civ.App.)  When  assailed  by  a 
general  demurrer,  every  reasonable  intendment 
should  be  read  into  the  petition.— Tittle  v. 
Bartholomae,  207  S.  W.  176. 
«=334(3)  (Tex.Civ.App.)  When  a  general  de- 
murrer 18  addressed  to  a  pleading,  it  is  the  dut? 
of  the  court  to  extend  every  reasonable  in- 
tendment in  its  favor.— Pelipchyk  t.  Borden, 
207  S.  W.  177. 

«=>34(3)  (Tex.(XT.App.)  IQvery  reasonable  in- 
tendment will  be  indulged  in  favor  of  a  plead- 
ing as  against  a  genpral  demurrer.— Ayo  v. 
Robertson,  207  S.  W.  979. 
4:»34<4)  (Tex.Civ.App.)  Particular  averments 
of  doubtful  meaning,  at  least  in  pleadings  at 
law,  must  be  construed  against  the  pleader. — 
CeUi  V.  Sanderson,  207  S.  W.  179. 
«=>34(7)  (Tex.Civ.App.)  Pleadin^i  not  object- 
ed to  below,  except  by  interposition  of  general 
demurrer,  on  apiKoal  will  be  given  most  liberal 
construction  consistent  with  their  terms,  every 
reasonable  intendment  being  indulged  in  their 
favor,  a  rule  particularly  applicable  to  a  bill  in 
equity.— Celli  v.  Sanderson,  207  S.  W.  178. 


XZ.  PgQUUtATIOy.  aOXFULSWX,  PE- 
VmON,  OB  STATEMEira. 

*=s>49  CTex.Civ.App.)  Petition  alleging  eon- 
tract  to  sell  plaintiff  land  and  a  lease  of  other 
lands,  false  representations  as  to  the  length  of 
time  for  which  the  lease  could  be  renewed,  tlMf 
making  of  a  deed  for  the  land  bought,  and  a 
purported  assignment  of  the  lease,  and  that  a 
certain  paort  of  the  recited  consideration  of  the 
deed  was  for  the  assignment,  and  seeking  dam- 
ages, held  for  fraud,  and  not  to  recover  on  a 
contract.— Harris  v.  Mann,  207  8.  W.  156. 
«=>49  (Tex.CSv.App.)  If  petition  contained 
prayer  for  cancellation  of  instruments  unac- 
companied by  prayer  for  general  relief,  such 
special  prayer  determines  the  nature  and  object 
of  the  suit.— Griner  v.  Trevino,  207  S.  W.  947. 
The  cause  of  action  depends  upon  the  facts 
stated,  rather  than  upon  the  specific  relief  pray- 
ed for,  where  there  is  a  general  prayer  for  re- 
licf.-Td. 

«=>52(2)  (Ky.)  It  Is  sufficient  that  a  petition 
against  the  owner  and  the  harborer  of  dogs  for 
injury  to  sheep,  crops,  and  loss  of  time  in  driv- 
ing oif  dogs  during  several  years  should  allege 
the  same  as  one  continuous  trespass,  limited  by 
beginning  and  ending  dates,  and  every  act  of 
trespass  nepd  not  be  made  a  distinct  paragraph, 
and  separately  numbered,  under  CHv.  Code  Trac. 
!  113,  BUbsecs.  2,  3.— Stephens  v.  Schadler,  207 
S.  W.  704. 

®=>69  (Mo.App.)  Where  plaintiff  was  injnred 
while  repairing  tracks  which  defendant  employ- 
er had  leased  to  another,  when  a  cable  used  to 
move  cars  on  the  tracks  was  suddenly  tightened, 
an  allegation  that  plaintiff's  foreman  was  not 
warned  held  not  an  admission  that  no  warning 
was  given  by  the  lessee,  but  merely  that  the 
foreman  received  or  beard  no  warning.— 
Bequette  v.  Pittsburgh  Plate  Glass  Co.,  207  S. 
W.  862. 

m.  PUBA  OB  ANSWEB.  CBOS8-COM- 

piiAnrr,  and  apfidavxt 

OF   DEFEH8E. 

(B)  Dllatorr  Pleaa  aa*  Matter   la   Abate- 
neat. 

•=>l04n.)  (Tex.Civ.App.)  In  suit  praying,  among 

jother  things,  for  cancellation  of  instruments 
with  reference  to  cutting  of  guaynle  from  land 
in  the  Republic  of  Mexico,  defendants'  plea  to 
jurisdiction  held  not  to  go  to  the  jurisdiction  of 
the  court  to  inquire  into  the  question  of  fraud, 
but  to  the  power  of  the  court  to  grant  cancel- 
lation of  instruments. — Griner  v.  Trevino,  207 
S.  W.  947. 

«=»i04(2)  (Tex.Civjipp.)  In  suit  on  notes  al- 
leged to  have  been  executed  by  a  defendant  an- 
thorized  to  bind  the  other  defendants  to  pay 
notes  in  Tarrant  county,  the  county  of  the  ven- 
ue, a  sworn  plea  of  privilege  under  Vemon'f 
Sayles'  Ann.  (Jiv.  St.  1914.  art.  1903,  as  amend- 
ed by  Acts  35th  Leg;  c.  176  (Vernon's  Ann.  (?iv. 
St.  Supp.  1918,  art.  1903),  was  tantamount  to 
a  sworn  denial  of  such  alleged  authority  of 
maker  to  act  for  other  defendants. — ^Ray  v.  W. 
W.  Kimball  Co.,  207  S.  W.  351. 
$=>  1 1 0  (Tex.Civ.App.)  In  suit  on  monei  ^<'' 
mand  filed  subsequent  to  Acts  35th  Leg.  c  ITS 
(Vernon's  Ann.  (Jiv.  St  Supp.  1918,  art.  ItWii. 

glea  of  privilege  of  one  defendant  to  be  soed 
1  county  of  Ms  residence  was  prima  facie 
proof  of  bis  right  to  change  of  veniie,  and.  in 
absence  of  controverting  plea  and  proof,  pl»» 
shonld  have  been  sustained. — Morrison  v.  Rich- 
ards, 207  S.  W.  205. 

IV.   REFLIOATlOn  OB  BEPXT  AITD 
SUBSEQ1TENX  PUBABINOS. 

«=9l80(l)  (Ky.)  Where  complaint  alleged 
plaintiff's  right  to  recover  dower  and  her  dis- 
tributable share  of  personalty,  and  answer 
pleaded  antenuptial  contract  releasing  alJ 
claims  to  estate,  reply,  alleging  that  such  con- 
tract had  been  procured  through  fraud,  mt$ 
not  a  departure,  meridy  jpl^vwig  facts  in 
Digitized  by  Vji(J( 
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avoidanM  of  defense,  as  permitted  by  Cir. 
Code  Piac  {  »8.— Early  t.  Eariy,  207  S.  W. 
466. 

V.  OEmrKBER  OB  EXCKPTIOir. 

®=3 193(6)  (Mo.App.)  Duplicity  was  a  ground  for 
special  demurrer  at  common  law.— State  ex  rel, 
and  to  Use  of  Mosberc  v.  Owens.  207  S.  W. 
l.'41. 

<g=»204(2)  (Tex.Civ.App.)  While  special  excep- 
tions were  properly  castalned  to  that  part  of 
petition  seeking  a  recovery  for  breach  of  con- 
tract, if,  after  eliminating  that  feature,  a  cause 
was  stated  against  defendant  city  for  a  con- 
version and  for  damages  inflicted  by  willful 
acts  or  negligence,  a  general  demurrer  should 
not  have  been  sustained.— Templeton  T.  City  of 
Wellington,  207  S.  W.  186. 
@=32I2  (Tex.Civ.App.)  Where  petition  in  re- 
plevin action  did  not  allege  that  defendant 
wrongfully  deprived  plaintiff  of  possession,  or 
wrongfully  withheld  possession  of  the  proper- 
ty, and  defendant's  answer  contained  a  gener- 
al demurrer,  it  was  duty  of  court  of  its  own 
motion,  if  demurrer  was  not  called  to  its  at- 
tention, to  hold  that  petition  did  not  state 
cause  of  action.— Miller  v.  Fenton,  207  S.  W. 
631. 

€=>2I4(8)  fTex.Civ.App.)  Admission  by  demur- 
rer is  only  for  purpose  of  passing  upon  suffi- 
ciency vel  non  of  pleading,  and  is  not  an  admis- 
sion of  truth  of  facta  upon  the  merits.- Bay 

V.  W.  W.  Kimball  Co.,  207  S.  W.  351. 
€=»22l  (Tex.Cirjipp.)  After  a  general  demur- 
rer has  been  overruled,  the  pleader,  to  prevail, 
must  establish  by  competent  evidence  the  facts 
pleaded  on  a  trial  of  the  issues  made. — Ray  v. 
W.  W.  Kimball  Co.,  207  S.  W.  351. 
^=3228  (Tex.Civ.App.)  If  the  petition  shows  a 
|;ood  cause,  but  defectively  stated,  or  if  there 
IS  an  omission  of  a  formal  averment,  the  de- 
fect must  be  pointed  f>ut  by  special  exception. 
—Templeton  v.  City  of  Wellington,  207  S.  W. 
186. 

VI.  AMEITDKD  AKD   trUVVUEXEtlTAL 
7XXASIN08  AND   REPI.EADEB. 

«=5>236(3)  (Tex.CiT.App.)  PrivUege  to  file  trial 
amendment  is  dependent  on  discretion  of  trial 
court,  and  its  denial  is  not  error  in  absence  of 
showing  of  abuse  of  such  discretion. — ^Boyd  v, 
Hurd,   207   S.   W.   339. 

<$=>248(10)  (Mo.App.)  There  being  but  one 
cause  of  action,  namely,  for  overflow  caused  by 
defendant  railroad's  failure  to  obey  Rev.  St. 
190»,  §  3150,  thon^  such  failare  could  arise 
from  its  not  constructing  and  maintaining  ditch- 
es along  or  an  opening  through  its  roadbed, 
plaintiff,  though  alleging  in  his  petition  only 
failure  as  to  lateral  ditches,  could  in  his  amend- 
ed petition  allege  failure  as  to  an  opening. — 
Biffe  v.  Wabash  By.  Co.,  207  S.  W.  78. 
®=3252(1)  (Mo.App.)  A  second  amended  peti- 
tion, being  the  only  one  under  which  a  sum- 
mons was  issued  and  served,  may  be  regarded 
as  the  original  foundation  of  the  suit. — Biffe  v. 
Wabash  Ry.  Co..  207  S.  W.  78. 
<@=>252(1)  iTex.Oiv.App.)  Allegations  of  trial 
amendmenr  contradictory  of  and  repugnant  to 
distinctly  alleged  fact  in  amended  petition  of 
which  trial  amendment  was  a  part  is  ineffec- 
tual.—Kynerd  V.  Security  Nat.  Bank,  207  S. 
W.  133. 

$=s»253  (Ky.)  It  is  unnecessary  to  reiterate 
original  answer  upon  filing  of  amended  peti- 
tion, answer  remainio;;  in  case  for  all  pur- 
poses until  final  disposition  of  case. — Anderson 
v.  Dangherty,  207  8.  W.  474. 

VH.  SIGHATURE  AND  ▼BRXFIOATION. 

«=>29l(l)  (Tex.Clv.App.)  Where  the  sender 
of  a  telegnim  telephoned  the  message  and  tbe 
telegraph  agent,  without  the  sender's  knowl- 
edge, wrote  H  upon  one  of  its  forms,  a  veri- 
fied reply  denviug  the  execution  of  a  written 
contract  by   toe  sender  was  not  necessary.- 


Western  Union  Telegraph  Co.  ▼.  Armstrong, 
207  S.  W,  B»2. 

VXn.  PBOFEKT,    OTEB,    AKD 
EXHIBTT8. 

€=>3IO(Ky.)  An  fxhibit  can  never  supply  tbe 
omission  of  an  allegation  essential  to  a  state- 
ment of  a  cause  of  action,  but  it  may  aid  a 
dpfective  allegation,  or,  if  it  contradict  the 
allegation  of  a  pleading,  it  will  control  that 
allegation  or  destroy  it,  unless  expressly  im- 
peached or  explained  by  the  facts  stated  m  the 
pleading,  under  Civ.  Code  Prac.  K  120-128. 
— Lockart  ▼.  Kentland  Coal  &  Coke  Co.,  207 
8.  W.  18. 

€=>3I  I  (Mo.App.)  BlxhibitB  mentioned  and  oth- 
er records  referred  to  are  not  parts  of  the  pe- 
tition, and  resort  cannot  be  had  thereto  in  order 
to  aid  the  latter.— Johnson  v.  Crowley,  207  8. 
W.  236. 

XX.  Monows. 

4=>352  (McApp.)  A  motion  to  strike  out  may 
be  leveled  at  a  frivolous  pleading,  or  at  a  sec- 
ond petition  departing  from  the  first,  or  at  a 
sham  pleading,  or  at  irrelevant  or  redundant 
matter,  or  matter  of  duplicity,  but  ought  not 
to  fill  the  office  of  a  demurrer. — State  ex  rel. 
and  to  Use  of  Mosberg  v.  Owens,  207  S.  W. 
241. 

«=>360(4)  (Mo.)  Where  plaintiff  moved  to 
strike  defendant's  answer,  as  immaterial,  be- 
cause the  statute  nnder  which  the  defense  was 
made  was  unconstitutional,  and^fnsed  to  plead 
further  after  motion  denied,  judgment  being 
rendered  on  the  pleadings,  held  that  the  motion 
must  be  construed  as  admitting  the  truth  of  all 
matters  contained  in  the  answer  which  were 
well  pleaded. — Began  v.  Dickmann,  207  S.  W. 
792. 

«=>369  (3)  (Ky.)  If  it  appears  from  the  fa«e  of 
tbe  petition  that  the  tort  is  tbe  Joint  act  of 
the  defendants,  a  motion  to  elect  as  to  defend- 
ants should  not  prevail  as  against  the  petition, 
but  may  be  renewed  when  misjoinder  appears 
in  the  trial.— Stephens  v.  Schadler,  207  S.  W. 
704. 

<8=>369(6)  (Ky.)  Failure  of  plaintiff  to  elect 
which  cause  of  action  he  will  prosecute  does  not 
authorize  dismissal  of  Uie  action,  but  the  court 
must  strike  out  one  of  the  causes  of  action, 
and,  if  plaintiff  still  refuses  to  proceed,  the 
court  may  then  dismiss  without  prejudice. — 
Stephens  v.  Schadler,  207  S.  W.  704. 

xn.  issmBs,  proof,  and  variance. 

€=3376  (Tex.Civ.App.)  Plaintiff  must  prove  the 
lease  as  alleged  in  petition,  aotvrithstanding 
special  pleas  in  answer  admitting  it,  they  fol- 
lowing and  being  subordinate  to  a  general  de- 
nial of  allegations  of  petition,  coupled  with 
demand  for  strict  proof. — Lovelady  v.  Harding, 
207  S.  W.  933. 

Xm.   DEFECTS    AND    OBJECTIONS, 

WAIVER,  AND  AIDER  B7  VER. 

OIOT  OR  JUDGMENT. 

<6=>403(2)  (Tex.)  Defect  in  petition,  in  action 
by  vrife  for  herself  and  children  to  recover  for 
negligent  death  of  her  husband,  in  failing  to 
allege  that  husband  was  engaged  ip  interstate 
commerce,  was  cured  by  affirmative  allegations 
in  defendant  railway  company's  motion  to  dis- 
miss petition  to  the  effect  that  both  husband 
and  company  were  engaged  in  interstate  com- 
merce when  he  was  injured. — ^Pope  v.  Kansas 
City,  M.  &  O.  By.  Co.  of  Texas,  207  S.  W. 
514. 

<S=a403(^  (Tex.Civ.App.)  Though  a  petition  to 
compel  the  acting  comptroller  of  Texas  to  re- 
instate a  retail  bquor  license  failed  to  allege 
the  license  had  been  rescinded  and  vacated,  tiatt 
defect  is  cured,  where  that  fact  was  set  Out 
by  the  answer.— Tittle  v.  Bartholomae,  207  S. 
W.  176. 

€=9403(2)  (Tex.Civ.App.)  In  mandamus  against 
city  officer,  wherein  tfie  right  soupht^wa^y^a^^. 
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on  dts  ordinance*,  the  officer  could  not  com- 
plain of  an  order  overruling  a  plea  in  abate- 
ment on  the  ground  that  plaintiff  did  not  spe- 
cially plead  the  ordinances,  where  the  officer 
Bpecially  pleaded  such  ordinances  in  his  an- 
swer—Monk  V.  Crooker,  207  S.  W.  194. 
<S=:>403(3)  (Tex.Civ.App.)  In  suit  on  guardian- 
Hhip  bond,  averment  in  answep  sufficiently 
showing  that  sureties  on  bond  signed  as  such 
would  cure  want  of  an  allegation  in  petition 
that  sureties  execated  the  bond.— Davis  r. 
White.  207  S.  W.  679. 

«=>406(7)  (Tex.  Civ.  Ajpp.)  Although  avennent 
that  purpose  of  sending  telegram  to  son  an- 
nouncing serious  illness  of  his  sister  "was  to 
notify  her  brother  of  her  condition  so  that  he 
might  come  to  her  immediately"  was  ambigu- 
ous, where  it  was  not  excepted  to,  it  was  per- 
missible to  construe  averment  to  mean  that 
plaintilTs  purpose  was  to  have  son  come  im- 
mediately.—Western  Union  Telegraph  Co.  ▼. 
Barrett,  207  S.  W.  976. 

®=>408  (Mo.App.)  Although  after  verdict  and 
judgment  every  reasonable  inference  is  to  be 
indulged  in  favor  of  the  petition,  it  must  ex- 
pressly or  im|>liefUy  aver  facts  which,  if  true, 
show  that  plaintiffs  are  entitled  to  recovery- 
Johnson  V.  Crowley,  207  S.  W.  235. 
$»408  (SIo.App.)  Vailure  to  state  a  cause  of 
action  is  never  waived. — Luck  Const.  Co.  y. 
Chicago  &  A.  Ry.  Co.,  207  8.  W.  840. 
€s>408  (Mo.App.)  Objection  to  petition  on 
ground  that  no  cause  of  action  was  stated  can- 
not be  waived.— Wilson  v.  Schaff,  207  8.  W. 
840. 

<S=9408  (Mo.App.)  Where  defendant  did  not  a^ 
tack  plaintiff's  petition  at  trial  on  the  ground 
that  it  did  not  state  a  cause  of  action  because 
failing  to  allege  when  previous  nonsuit  was 
had,  and  that  the  present  action  was  brought 
within  one  year  thereafter,  and  defendant's 
counsel  admitted  that  the  action  was  brought 
in  time,  the  petition  will  not,  on  appeal,  be 
held  insufficient.— Probst  v.  8t  I.<ouis  Basket 
&  Box  Co.,  207  S.  W.  891. 
®=3428(3)  (Mo.App.)  As  against  objection  to  in- 
troduction of  evidence  on  ground  that  statement 
did  not  show  whether  action  to  recover  for 
goods  destroyed  was  in  tort  or  on  an  under- 
taking, and  on  the  ground  that  there  was  no  al- 
legation of  conversion  or  negligence,  the  state- 
ment was  sufficient,  where  it  would  bar  another 
action.— Central  Nat.  Bank  v.  Pryor,  207  S.  W. 
298. 

9=3430(2)  (Tex.Civ.App.)  In  a  former  lessee's 
action  against  his  landlord  for  conversion  al- 
leged to  have  been  committed  by  the  lessor, 
evidence  that  the  conversion  was  committed 
by  the  lessor's  agent  did  not  constitute  such  a 
variance  that  it  could  not  b^  waived  by  de- 
fendant's faihire  to  object. — ^Henderson  t. 
Beggs,  207  S.  W.  585. 

PLEDGES. 

See    Chattel    Mortgages,    ©=>277;     Insurance, 

$=>147;  limitation  of  Actions,  •=>167. 
€=>l  (Ark.)  The  necessary  essentials  of  a 
pledge  are:  (1)  A  pledgor  and  pledgee;  (2) 
a  debt;  and  (3)  a  complete  delivery,  either 
actual  or  by  symbol  to  secure  the  debt. — Um- 
ated  Auto  Co.  v.  Henderson  Auto  Co.,  207  S. 
W.  437. 

4=»4  (Ark.V  Where  automobile  owner  told  re- 
pairer to  hold  automobile  as  security  for 
amount  due  for  repairs,  the  repairer  by  retain- 
ing possession  as  security  for  such  debt  ob- 
tains a  lien  on  the  automobile;  its  acquiescence 
being  an  acceptance  of  the  property  as  secu- 
rity for  the  debt.— Umsted  Auto  Co.  v.  Hender- 
son Auto  Co.,  207  S.  W.  437. 
€s»22  (Ark.)  A  pledge  casts  a  Men  upon  the 
property  delivered  by  the  pledgor  to  the 
pledgee. — Umsted  Auto  Co.  v.  Henderson  Au- 
to Co.,  207  S.  W.  437. 

4=^25  (Ark.)  The  rule  that  pledgee  abandons 
lien  b}  assertion  of  different  right,  or  the  sur- 
vendeir  of  the  pledge  to  be  sold  under  execution. 


so  that  he  may  purchase  it,  has  appUcation  to 
voluntary  assertion  of  different  nght.  or  a 
voluntary  Surrender  of  the  possession  of  the 
pledge.— Umsted  Auto  Co.  v.  Henderson  Auto 
Co.,  207  S.  W.  437. 

Pledgee's  surrender  of  pledge  under  order  of 
court  for  purpose  of  execution  sale  will  b<> 
treated  as  enforced  surrender,  where  there  is 
no  evidence  that  pledgee  voluntarily  surres- 
dered  pledge.— Id. 

POEM. 

See  Witnesses,  «=>372. 

POISONS. 

See  Appeal  and  Error,  «=3256;  Evidence,  9=> 
563;  Food.  «=s2{);  Pleading,  «=>3:  Sales, 
«=»274;    Trial,  «=>349. 

POLICE  COURTS. 

See  Ban,  «=>96. 

POLICE  POWER, 

See   Municipal   Oorporations,   4=3625-642. 

POSTAL  REGULATIONS. 

See  Master  and  Servant,  «s>286,  288. 

POST  OFFICE. 

Bee  Bills  and  Notes,  «=372;  Taxation,  «=>63T. 

PRACTICE 

For  practice  in  particular  actions  and  proceed- 
ings, see  the  various  specific  topics. 

PRESCRIPTION. 

See  Adverse  Possession;  limitation  of  Ac- 
tions. 

PRINCIPAL  AND  AGENT. 

See  Appeal  and  Brror,  «s>1041,  1175;  Army 
and  Navy,  4=934;  Attorney  and  Client; 
Banks  and  Banking,  4=»16&;  Brokers;  Car- 
riers, «=3ll6,  184,  177,  18B;  Contracts.  «=> 
10;  Evidence,  «=s»66,  271,  818,  862;  Insur- 
ance, «=>129, 188, 186,  724;  IntoxicatinR  li.i- 
nors,  4=3l88;  Landlord  and  Tenant,  4=>23i. 
274;  Municipal  Oorporations,  4=>700;  Trial, 
«=3280;    Witnesses,  «=9l64,  379,   3<J6,  414. 

(A)  Creation  and  BxiateBoe. 

^»22(8)  (Tez.Gom.App.)  Agen^  cannot  he  «s- 
tablislied  by  proof  of  the  acta  of  the  agent,  un- 
less it  appears  that  the  principal  knew  of.  or 
assented  to  them,  but  where  the  acts  jostifini 
a  reasonable  inference  that  the  principal  lisd 
such  knowledge  aqd  would  not  have  permitted 
them  if  unauthorised,  the  acts  are  competent 
— Daugher^  v.  Wiles,  207  S.  W.  900. 
«:»23(2)  (Tez.Com.App.)  Agency  may  be  es- 
tablished by  drcumstances  such  as  the  relation 
of  the  parties  and  their  conduct  with  reference 
to  the  subject-matter  of  the  alleged  contract.— 
Daugherty  v.  WOes,  207  8.  W.  900. 
4s>24  (Tez.Com.App.)  It  is  within  the  prov- 
ince of  the  court  to  determine  whether  under 
an  ascertained  state  of  facts  an  agency  exists, 
but  it  is  for  the  jury  to  determine  the  exist- 
ence of  facts  sufficient  to  constitute  agency.— 
Daugherty  v.  WUes.  207  S.  W.  900. 

in.   RIGHTS  AlTD  UA.BII.ITIE8  AS  TO 

THnW  PEBSONa. 

(A)   Powers  ot  AgccBt. 

4b3|23(1)  p?ez.Oiv.Anp.)  In  an  action  by  the 
drawer  against  a  bank  which  had  accepted  and 
paid  his  draft  by  drawing  cashier's  check, 
but  subsequently  recalled  the  cashier's  chprl: 
before  delivery  to  plaintiff,  pdifBep^Md  suffi- 
uigitizeckby  VJVJiJ V  Fv. 
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eienf  to  ritow  that  the  drawM  «BthoTi<ed  de- 
fendant to  accept  and  par  the  draft.— Farmera' 
Guaranty  State  Bank  of  JackaonviUe  ▼.  Bor- 
rua  Mill  &  Eaevator  Co.,  207  S.  W.  400. 
(^=>  124(1)  (Tez.Civ.App.)  In  action  for  alan- 
der  and  for  wrongful  interference  with  con- 
tractual relations,  evidence  held  Bufflcient  for 
submission  to  juiy  of  whether  alleged  agent, 
who  made  defamatory  statement  had  authority 
from  defendant  to  make  statement.— Provi- 
dence-Washington  Ins.  Co.  V.  Owens,  207  S. 
Wr.  666. 

(C)  Vasnthorlaed  and  'Wronstal   Aela. 

«3»I59(1)  (Tex.OiTJ^p.)  The  teat  of  princi- 
pal's liability  («r  agent's  wrongful  act  ta,  not 
whether  act  was  aothoriied  or  done  in  viola- 
tion of  prfaicipal's  orders,  but  whether  it  was 
done  while  engaged  in  principal's  business  and 
within  apparent  scope  of  authority.— Provi- 
dence-Wasnington  Ins.  Co.  t.  Owens,  207  S. 
^ .  Cud. 

iH)  Jlotlee  (o  A«am«. 

«s»l77(8)  (Tez.Civ.App.)  Where  the  agent  of  a 
purchaser  of  notes,  as  attorney  for  the  payee, 
knew  of  the  failure  of  consideration,  such 
knowledge  is  imputable  to  the  purchaser,  and 
he  cannot  recover  as  a  bona  fide  purchaser 
without  notice.— Holmes  v.  Long,  207  B.  W. 
201. 

«=>I78(1)  (Tez.Civ.App.)  Notice  to  an  agent 
will  be  imputed  to  the  principal  only  where  the 
agent  acquires  his  knowledge  in  the  transaction 
of  his  principara  business.— Alexander  v.  An- 
derson, 207  8.  W.  206.  • 

PRINCIPAL  AND  SURETY. 

See  Appeal  and  Error,  «S9286,  1040,  1232, 
1234;  Assignments,  «S952,  85;  Ooonties, 
«=»128;  Goarts,  «=>121;  Guardian  and 
Ward,  «S968,  180,  182;  Limitation  of  Ac- 
tions. i8=>192;  New  Trial,  «S976;  Pleading, 
«=>408;  Sheriffs  and  Constables,  «a»168; 
Trial,  «s>262,  S60. 

III.  DXSCHABOB  OF  8URETT. 

«=>I0I(2)  (Tex.Civ.App.)  The  law  in  reference 
to  releasing  a  surety  by  reason  of  a  change 
in  the  construction  contract,  which  surety 
guaranteed,  has  no  application  to  change  in 
the  contract  between  contractor  and  subcon- 
tractor, thereafter  made,  where  there  viras  no 
resultant  injury  to  the  surety.— Hess  &  Skin- 
ner Kngineering  Co.  v.  Turney,  207  S.  W.  171. 
«=»l  15(1)  (Tez.Civ.App.)  The  rule  that  the  re- 
lease by  creditor  of  securitieB  held  by  him  for 
the  payment  of  an  obligation  for  which  the  sure- 
ty is  liable  operates  to  discharge  and  release 
the  surety  to  the  value  of  the  securities  releas- 
ed does  not  apply  to  a  surety  engaged  in  surety- 
ship for  pro6t,  not  injured  by  such  trsMaction. 
—Hess  A  Skinner  Engineering  Co.  v.  Tnmey, 
207  8.  W.  171. 

4=>l  17  (Mo.)  In  action  upon  oontractor'a  sure- 
ty bond,  plaintiif  might  recover  amounts  paid 
by  it  for  contemplated  plant  in  excess  of  con- 
tract price,  reduced  by  amoonts  paid  by  it  to 
contractor  in  excess  of  contract  percentage  of 
value  of  work  and  material  in  place  at  con- 
tractor's abandonment. — Southern  Real  Estate 
&  Financial  Co.  v.  Bankers'  Surety  Co.,  207  S. 
W.  506,  513. 

V.   RIOHTg  AND   REM3SDIES  OF 

■UBETT. 

(B)  As  to  Principal. 

«B>I82  (Tex.Civ.App.)  Where,  when  note  be- 
came line,  aurety  thereon  for  a  valuable  and 
adequate  consideration  purchased  it  and  col- 
lateral note  from  payee,  held,  note  was  dis- 
charged so  that  right,  if  any,  which  surety  or 
payee  had  thereafter  against  makers,  would 
be  on  an  implied  pronnse  to  pay,  although 
surety  on  the  day  that  he  purchased  notes  ob- 
tained a  loan  from  payee  and  delivered  notes 


to  it  as  security.- Kynerd  v.  S«carity  Nat. 
Bank,  207  S.  W.  188. 

PRIORITIES. 

See  Receivers,  «s»128,  154. 

PROCESS. 

See  Insurance,  €=9814;  Judgment,  ^=>162, 
336,  486;  Justices  of  the  Peace,  «=>86.  161: 
Landlord  and  Tenant,  «=»274;  Municipal 
Corporations,  9=>566;    Subrogation,  9=»31t 

II.  SERVICE. 
(S)  Rotavn  aad  Pr*at  ot  Service. 

$=9 1 49  (Tex.Civ.App.)  Two  witnesses  are  re- 
quired to  set  aside  a  depnir  rtierifTs  return  on 
a  service  of  citation,  or  one  witness  corroborat- 
ed by  strong,  dear,  and  satisfactory  drcnm- 
stances.- McBride  v.  Kanlbach,  207  S.  W.  076. 

PROHIBITION. 

I.  HATUXtE  Ain>  OROinrBS. 

<ss>|  <Mo.)  The  purview  of  the  writ  of  prohibi- 
tion is  limited  to  the  usurpation  of  judicial  pow- 
er under  Rev.  St.  1900,  S  2622,  and  a  judgment 
extending  to  others  than  the  court  is  unauthor- 
iaed^State  ez  rel.  Stroh  v.  Klene,  207  S.  W. 
496. 

n.  JURISDICTION.   PROOEEDnreS. 
Aim  BET.IEF. 

<B»I9  (Mo.)  In  a  prohibition  proceeding  to  re- 
strain the  court  from  enforcing  an  order  in  a 
pending  cause,  the  Judge  is  a  necessary  par- 
ty, whue  die  adverse  party  to  the  cause  is  not 
a  proper  defendant  in  view  ot  Rev.  St.  1900,  { 
2622.— State  ez  rel.  Stroh  v.  Klene,  207  S.  W. 
406 

PROMISSORY  NOTES. 

See  Bills  and  Notes. 

PROPERTY. 

See  Logs  and  Logging,  «s>6. 

PROSTITUTION. 

See  Constitutional  Law,  «=383. 

PUBLIC  IMPROVEMENTS. 

See   Municipal   Corporations,   <9e9266-667. 

PUBLIC  LANDS. 

See  Adverse  Possession,  ^asOO,  70.  103; 
Boundaries,  4=340;  Husband  and  Wife,  4=> 
262. 

m.  DisposAi.  OF  uun>s  of  the 

•TATfiS. 

9=9 1 5 1(3)  (Ky.)  An  entry,  to  be  valid,  must 
give  the  situation  of  the  land  it  calls  for  with 
such  definiteness  that  one  may,  with  reason- 
able diligence,  be  able  to  find  the  land  attempt- 
ed to  be  entered.— Combs  v.  Adams,  207  S.  W. 
601. 

9=9 15 1  (6)  (Ky.)  Sale  and  conveyance  of  all 
lands  embraced  within  a  valid  survey  operated 
as  an  equitable  assignment  of  grantor's  entry 
and  survey;  and,  since  no  one  but  the  grantee 
had  the  right  to  obtain  a  patent,  the  procuring 
of  a  patent  by  him,  though  not  based  upon  the 
survey  of  his  grantor,  was  not  void.— Combs 
V.  Adams,  207  8.  W.  601. 

If  grantor  did  not  convey  to  plaintiffs'  prede- 
cessor an  of  the  lands  within  a  valid  aurvey, 
a  patent  obtained  by  predecessor,  so  far  as  it 
enifcraocd  lands  not  conveyed,  would  be  void. 
—Id. 

«s»i5l(7)  (Ky.)  If  survey  of  landa  appropri- 
ated as  vacant  lands,  under  Kv.  St.  c.  127,  and 
covered   by   patent  to   plaintitEs'   predecessor. 
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WM  ndU,  neitbcr  defendant  nor  his  predecea- 
Bora  could,  in  riew  of  section  47(H,  have  any 
title  to  lands  sued  for,  it  being  undisputed  that 
•nrvey  included  such  lands  and  was  prior  to 
entry  under  which  defendant's  predecesaor 
made  surrey  and  obtained  patent. — Gomba  t. 
Adama,  207  S.  W.  691. 
Although    survey    made    by    C.    and    patent 

f ranted  to  him  were  prior  to  survey  made  by 
'.  and  patent  to  him,  where  F.'s  entry  was 
prior  to  C.'s  survey  and  patent,  Ky.  St.  { 
4704,  would  render  void  the  survey  and  pat- 
ent of  C,  who  made  no  entry. — ^Id. 

Unappropriated  lands  are  subject  to  entry  if 
they  have  not  been  previously  entered,  survey- 
ed, or  patented,  but  previous  entry  or  survey 
Dust  be  a  valid  one. — Id. 

«s>l72(2)  (Xex.Com.App.)  Where  the  sUte  re- 
aerves  laind  for  railroad  purposes,  and,  upon 
the  failure  of  the  railroad,  reopens  the  land  to 
aettlement,  it  is  within  the  power  of  the  state 
to  say  whether  and  what  consideration  shall  be 
given  those  who  have  settled  on  the  land  during 
the  period  of  reservation. — Sdles  v.  Hawkins, 
207  8.  W.  88. 

<=9|74  (Tex.Com.App.)  In  trespass  to  try  ti- 
Oe,  brought  by  the  heirs  of  the  owner  of  real- 
ty against  the  devisees  of  the  owner's  widow, 
field  notes  from  records  of  the  county  surveyor 
were  admissible  to  show  the  fact  and  date  of 
the  surveys  by  the  original  owner  and  the  cer- 
tificate or  right  under  which  they  were  made, 
although  Pre-emption  Act  did  not  require  the 
field  notes  to'  be  recorded  in  the  county,  but 
merely  returned  to  the  land  office. — Stiles  v. 
Hawfcins,  207  S.  W.  88. 

«s>l78(l)  (Tex.OomApp.)  Under  the  Pre-emp- 
tion Law,  actual  settlers  acquired  a  Taluable 
right  to  their  claims  of  such  a  character  as 
to  be  subject  of  contract  and  assignment. — Stilea 
T.  Hawkins,  207  S.  W.  89. 

PUBLIC  SERVICE  COMMISSIONS. 

See  Carriera,  «a>12;   Conatitntional  Law,  «s> 
62. 

^=37  (Mo.)  The  Public  Service  Commission 
law,  giving  the  commission  power  to  fix  rates, 
is  applicable  to  the  city  of  St.  Louis,  in  view 
of  Const.  1876,  art.  9,  |  23,  providing  that 
the  "charter  and  amendments  snail  always  be 
in  harmony  and  subject  to  the  Constitution  and 
laws  of  Missouri,"  and  section  25,  giving  the 
General  Assembly  the  aame  power  over  such 
city  as  over  other  cities. — City  of  St  Louis  v. 
Public  Service  Commission  of  Missouri,  207  S. 
W.  799;  Same  v.  Public  Service  Commission, 
Id.  805. 

PUBUC  SERVICE  CORPORATIONS. 

See    Carriers;     Railroads;     Street   Railroads; 
Telegraphs  and  Telephones. 

QUANTUM  MERUIT. 

See  Work  and  Labor. 

QUIETING  TITLE. 

See  Mines  and  Minerala,  «=»81;    Trusts,  «=> 


X.   RIOHT  OF  AOnOM  AND  SEF£HSES. 

«=3>I0(2)  (Tez.CivJLpp.)  Vendor  who  has  re- 
ceived no  part  of  the  consideration  haa  suffi- 
cient title  to  maintain  a  suit  to  remove  cloud 
from  the  title  to  the  land.— Masterson  t.  Pnllen, 
207  8.  W.  587. 

«S9|2(5)  (Ky.)  In  action  to  quiet  title  where 
defendant  asserted  ownership  m  land  and  pray- 
ed to  have  his  title  quieted,  he  ooold  not  com- 
plain of  court's  jurisdiction  on  the  ground  tiiat 
plaintiff  was  not  in  actual  poeseeeion  at  time  of 
commencement  of  action.— Sackett  T.  Jeffriea, 
207  S.  W.  454. 


n.  PBOcBEDxiros  An  beuef. 

«=s>35(2)  (Tex.Com.App.)  A  petition  in  a  suit 
to  remove  a  clond  from  title  h«ld  to  sufficient- 
ly allege  that  the  execution  of  the  sberiira  deed 
under  which  plaintiff  claimed  was  nlade  pur- 
suant to  an  order  of  sale. — Richards  ▼.  Role, 
207  S.  W.  912. 

«=>44(4)  (Ark.)  In  a  suit  to  qoiet  tide,  heU 
that  evidence  showed  that  defendant's  ances- 
tor died  in  peaceable  possession,  claiming  title, 
which  is  a  sufficient  prima  facie  showing  tltat 
ancestor  was  seized  in  fee  to  support  a  suit  to 
quiet  title  or  an  action  of  ejectment  against  a 
trespasser  or  one  who  cannot  show  a  better 
titie.— McCoy  v.  Anderaon.  207  S.  W.  213. 
«=s»44(4)  (Tez.Oiv.App.)  In  suit  to  remove 
^oud  from  titie  to  land,  wherein  plaintiff's  title 
was  attadced  on  ground  that  he  had  oontxaeted 
to  sell  land  to  third  party,  had  placed  sach  par- 
ty in  possession,  and  received  $1,000  earnest 
money  on  contract,  evidence  held  insufficient  to 
warrant  finding  that  plaintiff  had  received  sndi 
sum  on  the  contract — Maaterson  v.  PuIlen,  207 
S.  W.  537, 

RAILROADS. 

See  Appeal  and  Error,  «=>172,  1060,  1080, 
1064,  1067,  1068,  1071;  Commerce,  «=27: 
Constitutional  Law,  iSs»62;  Damages,  $=> 
132;  Kasements.  ®=»8,  9,  10;  Evidence.  9=> 
20,  213,  352,  370,  383,  471,  488;  Indictment 
and  Information,  9=>32;  Master  and  Serv- 
ant; New  Trial,  «=>102;  Pleading,  <S=2«; 
Public  Lands,  <&=3l72;  Street  Railroads: 
Trial,  «=>J91l194,  253,  280,  295,  296,  314; 
Waters  and  Water  Courses,  «=>118,  171, 
179;  .Witnesses,  «s3l64. 

XX.  BAII.ROAS  COBXPAirrES. 

«=>23(1)  (Mo.)  A  standard  gauge  railroad  flat 
car  of  Ught  construction  on  a  side  track,  un- 
braked  and  unlockM,  requiring  from  6  to  8  bon 
from  9  to  IS  years  old  to.  move  it,  held  not  witli- 
in  the  attractive  nuisance  rale  as  to  a  10  year 
old  child,  caught  between  the  car  and  an  ad- 
jacent pile  of  construction  material  while  the  { 
car  was  being  moved  by  children.— Baddy  v. 
Uni<«  Terminal  Ry.  Co.,  207  S.  W.  821. 


VX.   OONSTRirOTXON,   SEAXHTEHAHCB, 
ANB   EQDlFBfEIfT. 

^»  1 13(19  (MoApp.)  A  railroad  decreaaing  the 
depth  by  filling  in  the  channel  of  a  stream  un- 
der a  railroad  bridge,  resulting  in  floodin; 
lands,  would  be  liable  under  Rev.  St.  1009.  i 
3150,  as  for  failure  to  construct  and  maintain 
suitable  openinga  through  its  roadbed  to  cart? 
off  water,  though  it  might  also  be  liable  for 
negligence  under  section  3149.— Riffe  v.  Ws- 
bash  Ry.  Co.,  207  S.  W.  78. 
€=»■  14(1)  (Mo.App.)  In  an  action  arising  under 
Rev.  St  1909,  |  3150,  to  one  whose  land  is 
damaged  by  water  by  a  railroad's  failure  to 
construct  and  maintain  anitable  opening* 
through  ita  roadbed  or  suitable  ditchea  alooc 
its  roadbed  to  carry  off  water  coat  against  it 
in  ordinary  times,  plaintiff  may,  withmit  vari- 
ance, allege  failnre  in  each  respect  as  tbt 
cause,  and  recover  on  a  showing  of  either.— 
Riffe  V.  Wabash  Ry.  Co.,  207  S.  W.  78. 

Vm.   INI>EBTBDIIE8S.  BEOITBmXS, 
XJEMS.   AIfX>  MORTQAOSS. 

(B)  Foreclosure  o(  Uena  and  Slortvase*. 

^=»I94(2%)  (Mo.A{>p.)  Idabilities  incurred  by 
receivers  of  a  railroad  while  operating  the 
road,  which  the  purchaser  of  the  road  con- 
tracts to  pay,  include  liability  under  Rev.  St 
1909,  I  31S0,  for  overflows  from  abaence  of  lat- 
eral drains  and  openings  through  the  roadbe<i. 
—Riffe  V.  Wabaah  Ry.  Co.,  207  S.  W.  78. 
«s»l94(6)  (Mo.App.)  One  of  the  conditions  of 
purchase  itDposcKl  by  decree  of  sale  of  rail- 
road being  agreement  of  purchase*  that,  if  li>- 
bilities  incnrred  by  receivers  wiiile  opera  tini 
the  road  are  not  paid,  the  road  may  be  takes 
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from  pni-chaser  and  sold  to  pay,  Ketd,  th6  pur- 
chaser in  effect  contracts  to  pay  anch  liabilities. 
— Riffe  V.  WabaBh  Ry.  Co.,  207  S.  W.  78. 
<S=»  194(8)  (McApp.)  Rev.  St.  1909,  t  17S4,  an- 
thorizing  one  haTine  a  cause  of  action  against 
several,  and  entitled  to  one  satisfaction  there- 
of, to  bring  suit  thereon  against  all,  permits 
receivers  of  a  railroad  and  purchaser  thereof 
who  has  contracted  to  pay  liabilities  incurred 
by  the  receivers  in  operation  of  the  road  to  be 
sued  jointly  for  establisbmant  and  enforcement 
of  a  claim  for  damages  in  operation  by  receiv- 
ers; joint  cause  of  action  not  being  necessary. 
—Riffe  V.  Wabash  Ry.  Co.,  207  8.  W.  78. 

Belative  to  right  to  sue  the  purchaser  of  a 
railroad  and  the  prior  receivers  thereof  in  a 
coanty  other  than  where  receivers  resided,  the 
purchaser  was  not  an  unreal  or  pretended  de- 
fendant, but  was  properly  joined  under  Rev.  St. 
1909,  I  1732.  as  necessary  to  a  complete  de- 
termination or  settlement  of  the  question  in- 
volved; action  being  to  establish  and  enforce 
liability  of  the  receivers  for  damages,  which 
the  purchaser  agreed  to  pay. — Id. 

UE.  REOEnrBBS. 

<S=>207  (Mo.App.)  I/tabflity  of  receivers  of  a 
railroad  for  failure  to  perform  their  statutory 
duty  in  operation  of  the  road  not  terminating 
till  their  final  dlschaive,  they  may  be  sued  after 
sale  of  the  road.— Riffe  v.  Wabash  Ry.  Co.,  207 
S.  W.  78. 

X.  OPEKATIOM. 

(B)  9tatat*iT>      ■Bal«lpal>     aaC      Offlelal 

Resnlat  Ions. 

®=>255(4)  (Tenn.)  Under  the  common  law  a 
railroad  can  be  indicted  for  obBtructing  a  public 
crossing.— Southern  Ry.  Co.  v.  State,  207  S.  W. 
724. 

(C)  Comyanles  and  persona  Liable  tor  la- 

Jnrles. 

«=s>262  (Mo.App.)  Where  railroad  delivered 
car  with  insecurely  fastened  door  to  shipper  and 
after  loading  of  car  by  ahipper  delivered  car  to 
connecting  carrier,  the  initial  carrier  was  liable 
for  injuries  to  consignee's  employe,  because  of 
Hach  defective  door.--Sa8nowald  v.  Mobile  &  O. 
It.  Co.,  207  S.  W.  865. 

€=>272  (Mo.App.)  In  action  by  consignee's  em- 
ploy^  against  railroad  for  injuries  from  fall  of 
insecnrdy  fastened  car  door  after  delivery  of 
car  to  consignee  by  connecting  carrier,  evidence 
held  to  warrant  finding  that  defendaat  initial 
carrier  was  responsible  for  the  defective  condi- 
tion of  door. — Sasnowski  v.  Mobile  &  O.  R.  Co., 
207  S.  W.  865. 

(D)  Iniarlea   to    Ueenaeea    or   Trespasaen 

Im  General. 

«=!»275<1)  (Tex.Civ.App.)  Where  one  drove  a 
team  onto  railroad  land  at  a  place  used  for  un- 
loading of  cars,  the  railroad  owed  him,  as  an 
invitee,  the  duty  to  use  ordinary  care  for  his 
safety,  and  was  liable,  where,  by  reason  of  neg- 
ligently causing  noise  and  escape  of  steam,  the 
team  was  frightened  and  ran  away.— St.  Liouis 
Southwestern  Ry.  Co.  of  Tnaa  v.  Barrett,  207 
S.  W.  M7. 

«3>278(2)  (Tex.Civ.App.)  An  employfe  of  a 
third  person  engaged  in  unloading  coal  cars, 
injured  while  attempting  to  Uock  a  car  after 
having  released  a  defective  brake,  was  not  re- 
quired to  inspect  the  car  before  moving  it,  de- 
fendant knowing  of  the  custom  of  allowing  coal 
-cars  to  move  a  short  distance  by  gravity  to 
facilitate  unloading.— Texas  Midland  R.  R.  ▼. 
Brown,  207  S.  W.  340. 

<8=»278(2)  (Tex.Civ.App.)  It  is  the  duty  of  a 
person  driving  any  team  near  a  locomotive  to 
exercise  such  care  and  prudence  to  prevent  such 
team  from  running  away  and  causing  injury  as 
a  person  of  ordinary  care  would  exercise  un- 
der the  same  or  similar  circumstances  for  his 
own  safety. — St  Ix)uis  Sonthwestem  Ry.  Go. 
of  Texa»  v.  Barrett,  207  S.  W.  657. 


<S=»282(9)  (Ky.)  In  an  action  for  personal  in- 
juries, due  to  one  of  defendant's  railroad  cars 
runnin|[  away  on  a  down  grade,  forcing  plain- 
tiff to  jump  from  a  preceding  car,  about  which 
he  was  working,  whereby  he  was  injured, 
whether  the  brake  on  the  runaway  car  was  de- 
fective, and  the  defect  known  to  defendant, 
held,  under  the  evidence,  for  thejury.— Cum- 
berland R.  Co.  V.  Gibson,  207  a  W.  301. 
<S=>282(9)  (Mo.App.)  In  action  against  rail- 
road for  injuries  from  fall  of  insecurdy  faa- 
tened  car  door  on  plaintiff  while  employed  by 
consignee  in  unloading  car,  evidence  held  to 
make  the  question  of  railroad's  liability  one  for 
jury.— Sasnowski  v.  Mobile  &  O.  R.  Co.,  207  S. 
W.  865. 

Plaintiff,  injured  from  fall  of  insecurely  fas- 
tened car  door  while  unloading  coal,  was  not  as 
a  matter  of  law  guilty  of  contributory  negli- 
gence, where  the  defect  was  not  so  glaring  as 
to  warn  plaintiff,  who  made  no  examination  of 
door  and  did  not  apprehend  danger.— Id. 


(F)  Aeeldc 


^9327(7)  (Ark.)  A  person  who  would  pass  over 
a  railroad  traek  mast  exercise  precaution  of  man 
of  ordinary  care  under  similar  circumstances, 
and,  if  need  be,  stop,  as  well  as  look  and  listen ; 
any  duty  to  stop  depending,  on  whether  danger 
could  be  thereby  better  ascertained. — St  Lonis- 
San  Francisco  By.  Co.  v.  Stewart,  207  S.  W. 
440. 

«s>348(9)  (Ark.)  In  acticm  for  injuries  to  plain- 
tiff and  his  automobile  at  railroad  crossing  in 
nighttime,  evidence  htid  to  warrant '  finding 
plaintiff  was  in  exercise  of  reasonable  care  in 
looking  and  listening  for  approach  of  train.— 
St.  Louis-San  Francisco  By.  (Jo.  v.  Stewart,  207 
S.  W.  440. 

«s>350(l)  (Ark.)  In  action  against  railroad  for 
injuries  to  plaintiff  and  his  automobile  in  night- 
time at  crossing,  question  of  railroad's  negli- 
gence held  for  jury.— St.  Ijouis-San  Francisco 
Ry.  Co.  V.  Stewart,  207  S.  W.  440. 
«=>350(4)  (Tex.Civ.App.)  In  an  action  against 
a  railroad  company  for  personal  injuries  due 
to  plaintiff's  horse  becoming  frightened  by  an 
approaching  train  at  a  crossing  and  upsetting 
.the  wagon,  evidence  as  to  defendant's  negli- 
gence in  failing  to  give  warning,  either  by 
signal  or  by  its  brakeman  then  at  the  cross-  • 
lag,  and  of  plaintUTs  exercise  of  due  care, 
held  to  raise  questions  for  the  jury.— Texas 
Midland  R.  R.  v.  Butl«r,  207  8.  Vf.  344. 
«=350(7)  (Ark.)  In  action  against  railroad  for 
injories  to  plaintiff  and  his  automobile  at  cross- 
ing in  nighttime,  whether  headlight  of  locomo- 
tive which  struck  car  was  burning  held  for 
jury.— St  Louis-San  Francisco  By.  Co.  v.  Stew- 
art 207  S.  W.  440. 

«=3350(13)  (Tex.Civ.App.)  In  an  action  against 
a  railroad  company  for  iiersonal  injurie^  due 
to  plaintifTs  horse  becoming  frightened  by  an 
approaching  train  at  a  crossing  and  upsetting 
the  wagon,  evidence  as  to  defendant's  negli- 
gence in  failing  to  give  warning,  either  by  sig- 
nal or  by  its  orakeman,  then  at  the  crossing, 
and  of  plaintiff's  exercise  of  due  care,  held  to 
raise  questions  for  the  jury. — Texas  Midland 
R.  R.  V.  BuUer,  207  8.  W.  844. 

(G)   lajarlea  to  Persoaa  oa  or  aear  Traoka. 

<S=»359(1)  (Tex.Civ.App.)  Instruction  that  rail- 
road company  owed  a  trespasser  no  duty  until 
his  position  of  peril  was  discovered  was  er- 
roneons.— Frick  v.  International  &  G.  N.  Ry. 
Co.,  207  S.  W.  198. 

(R)  lajarlea  to  Anlmala  oa  or  aear  Tracks. 

®:s4ll(5)  (Tex.Civ.App.)  To  recover  from  a 
railroad  for  killing  cattle  at  a  crossing  which 
could  not  be  fenced,  it  devolved  on  plaintiff  to 
show  negligence  on  the  part  of  the  railroad.— 
San  Antonio  &  A.  P.  Ry.  Co.  v.  Dunn,  207  8. 
W.  204. 

«=»4»9(5)  (Tex.Civ.App.)  It  was  not  the  duty 
of  a  railroad's  engineer  to  slow  his  train  down- 
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when  already  nmniiiK  at  a  fairly  slow  rate  be- 
cause he  saw  cattle  eridencing  no  BervouanesB 
or  excitement  standing  60  feet  away  from  the 
trade,  as  he  could  not  anticipate  they  would  at- 
tempt to  cross.— San  Antonio  &  A.  P.  By.  Co. 
V.  Dunn,  207  S.  W.  204. 

(I)   Fires. 

€=3484(4)  <Kv.)  Bvidence  held  not  sufficient  to 
require  snbmusion  to  the  jury  of  defendant's 
negligence  in  emitting  sparks  from  its  locomo- 
tive—Home Ins.  Co.  T.  Cincinnati,  N.  O.  ft  T. 
P.  Ry.  Ca,  207  S.  W.  487. 

RAPE. 

See    Criminal    Law,    «s>415.    653,    666.    779, 
1170Vi;    Witnesses,  «s>318,  344,  361. 

I.  OrrElMEg   ANP   RESPOKSIBXI.ITT 
THEREFOR. 

«=»4  (Mo.)  "Previous  chaste  character,"  as 
used  in  Rev.  St.  1909,  t  4472,  as  amended  by 
Laws  1913,  p.  219,  means  more  than  "reputa- 
tion," the  terms  "character"  and  "reputation" 
not  being  synonymous.— State  v.  Cook,  207  S. 
W.  881. 

«s»l6(l)  (Ark.)  Defendant  wonid  be  guilty  of 
assault  with  intent  to  rape,  if  he  assaulted  the 
female  named  with  intent  to  have  intercourse 
with  her  forcibly  and  against  her  will. — Lockett 
V.  State,  207  S.  W.  55. 

«s>l9  (Ark.)  Where  evidence  tended  to  show 
that  defendant  and  another  both  intended  to 
have  intercourse  with  prosecutrix  forcibly  and 
against  her  will,  defendant  was  properly  in- 
dicted and  convicted  as  a  "principal  offender," 
under  Kirby's  Dig.  §  1663.— Lockett  v.  State, 
207  S.  W.  55. 

Defendant  would  be  guilty  of  assault  with  in- 
tent  to  rape,  if  he  assaulted  the  female  named 
with  intent  to  have  intercourse  with  her  forci- 
bly and  against  her  will,  or,  being  present,  he 
assisted  nnother  in  making  an  assanlt  with  such 
intent. — Id. 

n.  PROBEGimOHAHD  PUKISHHEirt. 
(B)  BTldenee. 

9=336  (Mo.)  "Previous  chaste  character,"  as' 
.used  in  Rev.  St  1909,  i  4472,  as  amended  by 
r«w8  1913.  p.  219,  mcnns  more  than  "reputa- 
tion," the  terms  "character"  and  "reputation" 
not  being  Bynonyroous,  and  such  character  on 
the  part  of  the  female  carnally  known  must  be 
proven  affirmatively  by  the  state,  and  does  not 
rest  in  presumption.— State  v.  Cook,  207  S.  W. 
831 

^^40^5)  (Mo.)  Since  previous  chaste  character 
of  female  carnally  known  is  an  element  of  the 
crime  defined  by  Rev.  St.  1909,  t  4472.  as 
amended  by  I^aws  1913.  p.  219,  specified  acts  of 
sexual  intercourse  may  be  shown  to  negative 
such  character  and  vice  versa.— State  v.  Cook, 
207  S.  W.  831. 

In  prosecution  for  having  carnal  knowledge 
of  a  female  between  the  ages  of  15  and  18  years, 
contrary  to  Rev.  St.  1909,  i  4472,  as  amended 
by  Laws  1913,  p.  210,  it  was  not  error  to  admit 
evidence  of  prosecutrix's  general  reputation  for 
prior  chastity,  reputation,  although  not  syn- 
onymous wiu  character,  being  some  evidence 
thereof.- Id. 

9=344  (Ark.)  In  prosecution  for  assanlt  with 
intent  to  rape,  admission  of  prosecutrix  con- 
cerning her  immoral  conduct  on  the  occasion  of 
the  alleged  assault,  and  also  testimony  of  oth- 
er witnesses  concerning  that  misconduct,  was 
competent  to  explain  the  relations  of  the  par- 
ties at  the  time  of  the  assault.— Lockett  r. 
State,  207  S.  W.  55. 

<S=>52(2)  (Mo.)  In  prosecution  for  having  car- 
nal knowledge  of  a  female  between  the  ages  of 
15  and  18  years,  contrary  to  Rev.  St  1900,  I 
4472.  as  antended  by  Laws  1918,  p.  219,  proof 
of  defendant's  sexual  access  to  prosecutrix  held 
8uffici«it  to  sustain  conviction.— State  T.  Cook, 
207  8.  W.  831. 


«=>63(2)  (Ark.)  Evidence  iM  sufBdent  to 
show  commisaioB  of  crime  of  assault  with  in- 
tent to  rape.— Lockett  v.  State,  207  S.  W.  55. 
9=>54(1)  (Mo.)  In  prosecution  for  having  car- 
nal knowledge  of  a  female  between  the  aiceK  of 
15  and  18  years,  contrary  to  Rev.  St  1909.  i 
4472,  as  amended  by  Laws  1913,  p.  219,  the  de- 
fendant's sexual  access  to  prosecutrix  oould  be 
proven  by  her  nncorroborated  testimraiy.— 
State  V.  dook,  207  S.  W.  831. 

(C)  Trial  and  Review. 

9=357(1)  (Mo.)  The  state  having  made  prima 
facie  affirmative  proof  of  prosecutrix's  chastity, 
and  there  l>eing  countervailing  evidence  offered 
by  defendant,  the  question  of  prior  chastity  was 
for  the  jury,— SUte  v.  Cook,  207  S.  W.  831. 

RATE. 

See  Carriers,  4=>12;  Conatitutiooal  IJaw,  ^3 
62. 

REAL  ACTIONS. 

See  Ejectment;  Partition;  Quieting  Vtle; 
Trespass  to  Try  Title. 

RECEIVERS. 

See  Courts,  •b»601:  Evidence,  «3»362.  370; 
Fraudulent  Conveyances,  9=»l81;  Railroads. 
«S9194,  207;  Street  Railroads,  <e956;  Sub- 
rogation, 4=»Sl. 

IV.  MAKAOEMEKT  AHS  DISPOSI- 
TION OF  PItOP:^RTT. 

(A)  AdmlBlstratlon  In  Geaeral. 

9=>90  (Mo.App.)  A  receiver  stands  free  of  the 
obligations  of  his  insolvent  until  he  elects  to 
incur  them  and  has  reasonable  time  in  which 
to  make  election.— Wilson  v.  Schaff,  207  S.  W. 
845. 

(O)   Receiver's' GertlflcBten. 

9s>ll7  (Tex.Civ.App.)  Court's  power  to  issue 
receiver's  certificates  to  become  a  superior  lira 
to  the  displacement  of  prior  mortgage  liens  is 
not  an  arbitrary  capricious  one,  but  can  be  re- 
sorted to  only  in  the  exercise  of  sound  juih- 
cial  discretion.— Van  Valkenburgh  v.  Ford,  20T 
S.  W.  405. 

99II8  (Tex.Civ.App.)  Where  ice  and  ligbt 
plant  during  its  eight  years  of  existence  had 
never  been  a  success,  had  been  idle  much  of  the 
time,  had  competing  light  plant  servinK  more 
cnstomera  in  town  of  2,000  popaiatioa,  and 
during  eight  months  of  operation  by  receiver 
had  continually  lost  money,  so  tliat  at  end  of 
such  time  the  plant  had  entirely  consumed  it- 
self, the  issue  of  receiver's  certificates  as  so- 
perior  lien  on  propertf  was  improvident  and  aa 
abuse  of  discretion. — Van  Valkenburgh  v.  Ford, 
207  8.  W.  405. 

Court  had  no  power  to  authorise  issuance 
of  receiver's  certificates  for  origutal  construc- 
tion of  plant — Id. 

In  the  operation  of  a  quasi  pnblic  corribrstioa 
the  court,  in  the  exercise  of  a  sound  disoe- 
tion,  may  authorize  the  issuance  of  receiver'! 
certificates  for  operating  expenses,  even  to 
the  displacement  of  prior  mortgage  liens,  bat 
has  no  such  power,  except  under  the  doctrine 
of  estoppel,  where  the  corporation  in  the  hands 
of  the  receiver  is  a  private  corporation. — Id. 
<$=>lt9  (Tex.Civ.App,)  A  corporation,  to  jus- 
tify issuance  of  receiver's  certificates  on  ground 
that  it  is  a  quasi  public  corporation,  must  be 
actually  quasi  public,  and  not  mer^  poten- 
tially so,  and  must  sutMerve  some  appreciable 
service  to  the  public,  and  to  some  reasonal>le 
extent  meet  a  public  demand  and  necessity.— 
Van  Valkenbnr^  v.  Ford,  207  8.  W.  405. 

An  ice  and  ligbt  plant  whose  average  month- 
ly income  from  ice  department  during  the  eight 
months  under  receivership  was  $4SiX.33,  and 
whose  montlUy  average  income  from  the  light 
department  was  only  $79.61,  will  not  be  deem 
ed  a  quasi  public  corporation  for  purposes  of 
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iaaoing  receiver's  certificates,  the  dominant  pur- 
suit of  'such  corporation  being  the  lumiahinK 
of  ice. — ^Id. 

«=>I2S  (Tex.CiT.App.)  Holder. of  vendor's  lien 
on  property  being  operated  by  receiver,  not 
having  been  made  a  party  to  receivership  pro- 
cee«)ingB  at  the  time  receiver's  certificates  were 
issued,  and  having  no  notice  of  issuance  there- 
of, mar  attack  the  necessity  and  viadom  of 
issuance  of  such  certificates  upon  subsequent- 
ly being  made  party. — Van  Valkenburgb  v. 
Pord.  20T  8.  W.  405. 

«=al28  (Tex.Giv.App.)  Beceiver's  certificates 
improvidently  issued,  without  notice  to  prior 
lienbolders,  and  without  hearing,  will  not  be 
given  priority  as  against  prior  incumbrances 
or  liens,  where  such  improvidence  is  made  to 
appear  on  a  full  hearing.— Van  Valkenburgh  v. 
Ford,  207  8.  W.  405. 

Receiver's  certificates  improvidentiy  issued, 
and  made  superior  lien  on  property,  issued 
without  making  prior  lienholders  parties  to  the 
receivership  proceedings,  will  not  be  given 
priority  over  prior  liens,  where  holder  of  re- 
ceiver's certificates  was  stockholder  and  treas- 
urer of  the  company  when  property  was  being 
adnunistered  by  receiver,  and  must  have  had 
full  knowledge  of  hopeless  financial  condition 
and  impracticability  of  operation  at  a  profit 
—Id. 

The  power  to  displace  prior  liens,  and  thus 
to  impair  the  force  of  contracts,  is  such  an  ex- 
traordinary one,  that,  in  order  to  call  into  ex- 
ertnse  such  power,  the  facts  justifying  it  should 
be  clear  and  unequivocal. — Id. 

Where  vendor  retained  title  to  secure  pay- 
ment of  purchase  money,  and  subsequently 
brought  action  against  vendee  on  purchase- 
money  notes,  his  vendor's  lien  is  superior  to 
the  costs  incurred  in  the  receivership  of  prop- 
erty of  corporation  organised  by  vendee,  where 
he  was  not  made  party  to  receivership  proceed- 
ings, though  his  action,  to  which  corporation 
was  not  a  party,  was  finally  consolidated  with 
receivership   proceedings. — Id. 

Where  idle  and  stagnant  ice  and  light  plant 
was  sold  by  individual,  subject  to  vendor's  lien, 
to  one  who  subsequenty  organized  corporation 
with  quasi  public  incidents  to  operate  plant, 
the  character  of  the  cori>oration,  upon  plant 
passing  into  hands  of  receiver,  did  not  destroy 
priority  of  vendor's  lien  as  to  receiver's  cer- 
tificates.—Id. 

Holder  of  improvidentlv  issued  receiver's  cer- 
tificates, who  was  stockholder  and  who  secur- 
ed issuance  of  certificates  with  understanding 
that  no  notice  was  to  be  given  to  creditors, 
and  was  cUef  mover  in  proceedings  to  procure 
certificates,  no  application  therefor  being  made 
by  creditors,  holds  certificates  subject  to  prior 
rights  of  prior  Uenholder  who  was  not  a  party 
to  the  proceeding,  and  who  was  given  no  notice 
thereof. — Id. 

V.    AIXOWAN0£   Aim    PAYMENT   OF 
OXAIMa. 

<8=>I54(1)  (Tex.Civ.App.)  Vendor's  h'en  is  en- 
titled to  priority  over  fees  of  receiver,  hia  at- 
torney, and  master  in  chancery  incurred  in 
receivership  proceedings  of  corporation  or- 
ganized by  vendee,  where  vendor  was  not  a 
party  thereto  nntU  his  action  against  vendee  on 
purcbase-money  notes,  in  which  corporation 
was  not  a  party,  was  consolidated  with  receiv- 
prship  proceedings  without  consent  of  vendor, 
and  where  such  Sees  were  incurred  before  ven- 
dor was  made  a  party.— Van  Valkenburgh  v. 
Ford,  207  S.  W.  405. 

Fees  of  receiver,  Ms  attorney,  and  master 
in  chancery  are  superior  to  chattel  mortgue 
liens  on  property  in  receivership,  where  hola- 
ers  of  such  liens  intervened  in  receivership 
proceedings,  and  voluntarily  used  such  pro- 
ceedings tor  collection  of  their  debts.— Id. 

TI.  ACTIOHS. 

®=>I83  (Mo.App.)  In  action  against  receiver 
for  specific  performance  of  contract  of  the  in- 


solvent, an  allegation  in  complaint  tiiat  de- 
fendant, having  become  receiver,  had  duty  to 
carry  out  insolvent'a  contract,  was  insufficient 
allegation   of  receiver's  election  to  incur  obli- 

gation  of  such  contract.— Wilson  v.  Scbaff,  207 
.  W.  846. 

RECOGNIZANCES. 

See  Bail,  «=>59,  90. 

RECORDS. 

See  Appeal  and  Brror,  «a>219,  254,  286,  359, 
499-672,  773,  933,  1010,  1177;  Chattel  Mort- 
gages, i9=9l50;  Criminal  I/aw,  <8=s>1000-1117, 
1186;  Dedication,  «=>48;  Deeds,  «s>208: 
Evidence,  «=>83.  352;  Fraudulent  Convey- 
ances, «Bs>222,  283;  Insurance,  «=a819;  In- 
toxicating liiquors,  «=9l79,  187,  188,  191; 
Judgment,  «=>680;  Pleading,  <Ss»311;  Re- 
ligious Societies,  4i3o4;  Subrogation,  9=923; 
Taxation,  «=»637;  Tenancy  in  Common,  «=> 

REFERENCE. 

See  Appeal  and  Brror,  «s3220,  1022;  Arbitra- 
tion and  Award. 

m.   REPORT  AHD  I'UTDUIOS. 

4=s>IOO(4)  (Ky.)  A  party  complaining  of  a  mas- 
ter's report  should  point  out,  oy  exception,  any 
errors  therein  and  thus  afford  master  an  op- 
portunity of  correcting  his  errors,  if  any,  or  of 
reconsidering  his  opinion. — Uustonville  &  Cof- 
fey's Mill  Turnpike  Road  Co.  v.  McAninch's 
Adm'r,  207  S.  W.  468. 

REFORMATION  OF  INSTRUMENTS. 

XX.  PBOOBEDXNOS  AND  RELIEF. 

$=a44  (Tex.Civ.App.)  To  show  mutual  mistake, 
claimed  by  lessor,  for  reformation  of  lease  de< 
scribing  leased  building  as  No.  10,'  evidence 
that  the  building  occupied  by  lessee  under  the 
lease  was  fio.  ll  is  admissible.— Lovelady  v. 
Harding,  207  S.  W,  933.  .         . 

RELEASE. 

See  Evidence,  43>443;  Principal  and  Surety, 
«=s>101,  115;    Subrogation,  «=>23. ' 

m.  PI,EAI>IN»,  EVIDENCE,  TBIAX., 
AND  REVIEW. 

$=952  (Tex.Civ.App.^  A  plea,  whereby  defend- 
ant sought  to  avoid  an  agreement  for  release, 
alleging  that  she  executed  it  with  a  certain  un- 
derstanding and  under  a  certain  belief  as  to  Its 
legal  import,  is  Insufficient  as  a  plea  of  mutual 
mistake.— Lovelady  v.  Harding,  207  S.  W.  933. 
A  plea  whereby  defendant  seught  to  avoid  au 
instrument  executed  by  her  and  a  company,  al- 
leging that  she  was  induced  to  sign  by  contem- 
poraneous oral  agreement  of  company's  agent 
that  in  consideration  therefor  the  company 
would  do  certain  things,  and  that  she  execute.i 
it  with  the  understanding  and  under  the  belief 
that  such  was  its  legal  import,  and  that  she 
was  not  indebted  to  the  company  in  the  amount 
named  in  it,  is  inmOlcient  as  a  plea  of  firaud. 

RELIGIOUS  SOCIETIES. 

See  Appeal  and  Error,  «s>1099;  Judgment, 
4=967o;  Jury,  «=3l31;  Mortgages,  «=3l51; 
Parties,  9=>M. 

€=>4  (Tcnn.)  Under  General  Incorporation  Act 
of  1875  (Thomp.  Shan.  Code,  |  2026),  declar- 
ing that,  after  the  ceriiflcate  of  the  Secretary 
of  State  and  the  fac  simile  of  the  great  seal 
shall  be  registered  in  the  register's  office  of  the 
county  wherein  tibe  principal  office  of  the  com- 
pany is  situated,  the  formation  of  the  company 
as  a  body  politic  shall  be  complete,  a  religions 
society  which  attempted  to  incorporate  is  not 
a  corporation  until  tiie  ^r|ifcj,|te^,r5^g^ 
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in  the  office.  (>f  the  register,  and,  until  such  ree- 
ordatioB,  it  is  not  a  de  facto  corporation  and 
majr  be  treated  as  an  unincorporated  association 
by  one  who  did  not  recognize  its  corporate  char- 
acter.—Hunter  V.  Swadley,  207  S.  W.  730. 
®=>29  (Tcnn.)  Where  an  unincorporated  reli- 
gious association  sold  its  property  and  delivered 
the  proceeds  to  another  reli^ous  society  which 
invested  the  same  in  new  property,  held,  that 
one  having  a  claim  against  the  association,  while 
not  entitled  to  enforce  it  against  the  property, 
might  reach  the  proceeds  of  the  property  m  the 
hands  of  the  new  society.— Hunter  T.  Swadley, 
207  S.  W.  730. 

9=331(3)  (Tenn.)  An  unincorporated  religious 
association  should  plead,  and  be  impleaded 
through  its  trustees,  although  it  is  doubtless 
true  that,  where  the  interests  of  the  trustees 
are  adverse  to  the  association,  the  association 
may  be  impleaded  by  naming  its  members.— 
Hunter  v.  Swadley,  207  S.  W.  730. 

REMAINDERS. 

See  Frandulent  Conveyances,  9=9111. 

RENT. 

See  Partition,  «=388. 

REPLEVIN. 

See  Constitutional  Law,  «=>43;   Pleading,  4=> 
212;   Trial,  «=9253. 

rv.  rXsEADisa  Aim  evidenoe. 

9=»60  (Tex.Civ.App.)  To  entitle  one  to  recover 
in  replevin,  he  must  allege  either  that  defendant 
wrongfully  deprived  hiin  of  poesession  of  prop- 
erty, or  that  he  wrongfully  withholds  poesession 
from  plaintiff.-Hiller  v.  Fenton,  aOT  S.  W.  631. 

REPORTS. 

See  Partition,  «=>106. 

RES  IPSA  LOQUITUR. 

See  Master  and  Servant,  9=9265. 


REVENUE. 


See  Taxation. 


REVIEW. 

See  Appeal  and  Error. 

REVIVAL 

See  Abatement  and  Revival,  es»71. 

RISKS. 

See  Master  and  Servant,  «=>204-226. 

ROADS. 

See  Highways. 

ROBBERY. 

See  Insurance,  •:»<t64. 

SAFETY  APPLIANCE  ACT. 

See  Commerce,  «=s>8,  27. 

SALES. 

See  Appeal  and  Error,  9=>1060;  Assignments, 
9=952;  Assignments  for  Benefit  of  Creditors, 
<&=»3,  44,  295,  3.33;  Brokers,  <»s>95;  Car- 
riers, <8=9l23;  Chattel  Mortgages,  9=>136, 
150.  177,  218,  225,  260,  261,  262;  Corpora- 
tions, 9=>120:  Election  of  Remedies,  4=97; 
E8toi^;>el,  9=978;  Evidence,  9=9 108,  114,  469, 
553;  Executors  and  Administrators,  9=9 
158;  Food,  9=925;  Fraudulent  Conveyances, 
9=947,  181,  213,  225.  266;  Judgment,  «=» 
58.'j,  956;  Judicial  Sales;  Larceny,  9=9l5; 
Limitation]  of  Actions,  9=9l67;   lis  Pendens, 


9=34;  Partition,  9=al06;  Pleading^  9=>S: 
Principal  and  Agent,  ^=>i77;  Principal  and 
Surety,  9=9l82;  Religious  Societies,  ^929; 
Subrogation.  .9=931;  Taxation,  9=>63T: 
Trial,  9=9240,  349;  Vendor  and  Purchaser: 
Venue,  9=»7;  War,  9=~>4;  Witnesaes,  «=> 
270. 

I.  BEQUniTES  AXD  VAIJDrrr  OF 
CONTBACT. 

9=93  (Tex.CivApp.)  Where,  in  an  exchange  c^ 
property,  the  values  of  the  land  or  personalty 
is  agreed  upon,  the  transaction  is  a  sale  and  not 
an  exchange,  and  the  rules  of  law  froveming  in 
cases  of  sales  will  control,  rather  than  the  law 
of  exchange.— McDonald  v.  Whaley,  207  S.  W. 
609. 

9=923(4)  (Mo.App.)  Where  defendant  signed 
an  order  for  flour  stating,  "Ship  to  Moberl;, 
Missouri,"  and  "All  gooda  f.  o.  b.  mill,  freight 
allowed  to  destination,"  a  letter  confirming  and 
accepting  such  order,  stating  that  the  floor  was 
to  be  "delivered  to  Moberw,"  did  not  change 
the  terms  of  the  oflier.— J.  C.  Lorsle  Milling  Co. 
V.  Sharp,  207  S.  W.  72. 

Where  defendant  signed  an  order,  subject 
to  confirmation,  for  a  certain  amount  of  flonr 
at  $13.20  per  barrel  in  packages  of  4S  pounds, 
and  a  like  amount  at  $13.30  in  packages  of  24 
pounds,  a  letter,  accepting  such  order,  statio;!, 
"a  car  of  Gilt  Edge  flour  on  a  basis  of  $13.21) 
for  Gilt  Edge  in  48's,"  did  not  vary  from  the 
order;  the  phrase  "on  a  basis"  meaning,  ac- 
cording to  trade  usage,  that  the  basis  and  min- 
imum price  was  $13.20  per  barrel  in  packagri 
of  48  pounds  each,  but  that  10  cents  additional 
is  required  to  pay  for  the  cost  of  extra  sacks 
where  the  packages  contain  24  pounds  each. 
—Id. 

9=>32  (MoApp.)  Where  defendant  signed  an 
order  for  goods  subject  to  plaintiff's  approval, 
and  plaintiff  confirmed  and  accepted  the  offer 
by  letter,  there  was  a  completed  contract  be- 
yond defendant's  recall,  in  the  absence  <d  any 
failure  to  perform,  or  remiss  act,  emanating 
from  phtintiff.— J.  C.  Lrsle  Milling  Co.  v. 
Sharp.  207  S.  W.  72. 

9=938(2)  (Ark.)  Where  the  purchaser  of  an 
automobile  had  no  knowledge  of  cars  and  so 
informed  seller  of  secondhand  machine,  the 
seller  was  bound  by  his  assertion  that  the  car 
was  in  good  condition  and  fit  for  the  livery 
business,  whether  or  not  he  knew  it  was  worn 
out  and  worthless. — Brown  v.  McQehee.  207  8. 
W.87. 

9s»43(2)  (Tex.CiT.App.)  Whether  misrepresni- 
tation  is  Intentionally  or  innocently  made,  it  i!> 
the  same  so  far  as  tiie  effect  is  concerned,  and 
equally  avoids  the  contract. — Martin  v.  Iro- 
quois Mfg.  Co.,  207  S.  W.  689. 
9=943(4)  (Tei.Civ.App.)  Whether  the  repre- 
sentations of  plaintiff's  agent  in  the  sale  ol 
paint  as  to  its  qualities,  etc.,  inducing  the  sale, 
were  helieved  by  the  agent  to  be  true  or  false. 
the  buyer,  if  in  fact  they  were  false  and  wer<- 
relied  upon  by  him,  was  entitled  to  r^ef  if 
damaged  thereby. — Martin  v.  Iroquois  Mtg.  Co, 
207  S.  W.  569. 

^952(7)  (Ark.)  In  an  action  on  the  purchase- 
money  note  of  an  automobile  tad  to  foreclose 
a  mortgage  securing  it  and  to  enforce  a  ven- 
dor's lien  on  the  car,  evidence  held  to  sbov 
that  the  seller  indnced  the  purchaser  to  buy 
the  automobile  on  fal<w  representations  thai 
it  was  in  good  condition  and  fit  for  service, 
whereas  the  car  was  worthless.— Brown  v.  Mc- 
Gehee,  207  S.  W.  37. 

m.  MODIFICATIOy   OB   BE80I88I0V 
OF  OOATHACT. 

(C)  ReaolBston    br   BnT-er. 

9=9 1 24  (Mo.App.)  Where  goods  bought  hare 
been  found  to  be  practically  worthless  for  ao.r 
purpose,  it  is  not  necessary  for  the  buyf-r. 
claiming  sale  was  induced  by  false  represent:.- 
tioDs,  to  offer  to  return,  them  ^ou  the  aellfr  — 
Digitized  by  VjOOy  [L 
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Gnai-antee  Veterinary  Ck>.  t.  ShiUes,  207  S.  W. 
841. 

XV.  PBRFORKAHOE  OF  COMTBAOT. 

(B)  BiUa  o<  aale< 

«s>l49  (Tex.CiT.App.)  Bill  of  sale  covering  gas- 
oline engine,  pipes,  pump,  rods,  and  trougli 
could  not  transfer  Bucb  part  of  the  propei$y 
as  had  become  part  of  the  realty  nnder  the  law 
of  fixtures.— Boyd  t.  Hard,  307  S.  W.  339. 

(C)   Delivery    and    Aeaeptanee    of    Goods. 

$»l8ld.)  (McApp.)  Where  plaintiff  went  and 
lived  with  defendant  on  the  latter's  farm,  and 
put  in  crops  on  shares,  and  difficulties  arose, 
resulting  in  plaintiff  lei^ving  the  fann,  plaintiff, 
in  an  action  for  sums  allegM  to  be  due  on  a  sale 
contract  of  his  interest,  entered  into  at  the 
time  of  leaving 'the  farm,  was  not  required  to 
show  that  any  form  or  ceremony  of  delivery  had 
been  gone  through.— Sexton  v.  Lockwood,  207  S. 
W.  856w 

VX.   WAIUtAircXBS. 

^=»255  (Mo.App.)  In  action  for  purchase  price 
of  boiler,  defendaat,  setting  up  breach  of  war- 
ranty, could  not  show  that  plaintiff  had  made 
statements  that  would  constitute  a  warranty 
to  the  owner  of  the  building  where  defendant 
was  instalUag  the  boiler  under  contract.— Wil> 
liam  Wurdack  Electric  Mfg.  Co.  v.  Elliott  A 
Barry  Engineering  Co.;  207  S.  W.  877. 
^=9274  (Ark.)  Where  fiour  was  sold  by  retail 
dealer  to  consumer  for  immediate  use,  there 
was  implied  warranty  flour  was  fit  for  food, 
and,  when  it  contained  arsenic,  which,  when 
served  in  bread  by  his  wife,  poisoned  the  pur- 
chaser, the  dealer  was  liable  to  his  estate  as 
for  breach  of  warranty. — ^Heinemaun  v.  Bar- 
field,  207  S.  W.  62. 

Vn.   REMEDIES  OF  SEIXE&. 

(E)  Aetloas  for  Price  or  Valve. 

9s>354(6)  (MoApp.)  In  action  to  recover  for 
goods  sold,  an  allegation  in  the  answer  that 
the  articles  were  sold  by  plaintilTg  representa- 
tions, and  that  such  representations  were  not 
true  and  correct,  is  insufBcient  to  constitute  a 

§lea  of  fraud.--Guarantee  Veterinary  C!o.  v. 
hikles,  207  S.  W.  841. 
^=>355(1)  (MoApp.)  In  action  for  the  purchase 
price  of  goods  sold  wherein  defendants  set  up 
a  saile  by  false  representations,  but  the  plea  did 
not  amount  to  a  plea  of  fraud,  it  was  error  to 
admit  evidence  of  verbal  promises  by  plaintiff. — 
Guarantee  Veterinary  Co.  v.  Shikles,  207  S.  W. 
841. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

See  Constitutional  Law,  «=3S4,  256;    Home- 
stead, «s>117;    Statutes,  «=»107,  122. 

n.  P1JBUO  SCHOOLS. 

(A)  Blitaltllsbinent,  School  liandk  and 

Funds,  and  Resalatloa  la 

Oeaeral. 

<3=>20  (Tex.Civ.App.)  Acts  34th  Leg.  c.  36,  I  4a 
(Vernon's  Ann.  Civ.  fit.  Supp.  1918,  art  2749d), 
does  not  give  district  courts  supervisory  control 
of  management  or  abolition  of  elementary 
schools  within  established  districts,  nor  of  es- 
tablishment or  maintenance  of  rural  high 
schools;  such  duties,  under  the  law,  resting  on 
district  school  trustees,  with  successive  appeals 
to  county  trustees, .  to  state  superintendent  of 
public  instruction,  and  to  state  board  of  educa- 
tioi>.— Schulz  v,  Davis,  207  S.  W.  634. 

(By  Creation,    Alteration.    Bxtatenee.   and 
Dlaaolntloa  of  Dlatrlota. 

^=>34  (Tex.CivApp.)  Neither  the  fact  that  ru- 
ral high  school  in  part  of  a  district  would  en- 
hance values  and  trade  of  that  part,  nor  that 
cbfldren  of  other  part  could  not  attend  high 
school,   nw   that  majority   of  school  trustees 


would  be  elected  by  majority  of  district  voters, 
tended  to  show  that  trustees'  refusal  to  divide 
district  was  an  abuse  of  pow«. — Schub  t. 
Davis,  207  8.  W.  634. 

ThtLt  the  surplus  of  three-fifths  of  the  taxes 
in  part  of  a  district  would  be  used  for  benefit 
of  the  three-fourths  of  the  children  in  another 
part  thereof,  would  not  indicate  an^  abuse  of 
power  by  board  of.  county  trustees  in  refusing 
to  divide  district. — Id. 

«=>39  (Tex.CivJlpp.)  Acts  34th  Leg.  e.  38,  { 
4a  (Vernon's  Ann.  Civ.  St.  Supp.  1918,  art 
2749d),  gives  district  ootirts  supervisory  con- 
trol of  action  of  board  of  county  school  trus- 
tees in  creating  and  changing  school  districts, 
which  control  will  be  exercised  to  prevent  or 
correct  their  action  only  when  they  have  exer- 
cised that  power  in.  a  harsh  and  arbitrary  man- 
ner amounting  to  an  abuse  of  discretion. — 
Schuk  V.  Davis,  207  S.  W.  684. 

In  suit  to  require  county  school  trustees  to 
divide  a  school  district,  where  it  was  alleged 
that  the  two-mill  tax  was  sufficient  to  maintain 
both  _  elementary  schools  in  district  without  a 
division,  allegations  that  mainteuance  tax  rate 
was  to  be  raised,  or  the  fact  that  one  elementary 
school  had  the  money  and  the  other  the  children, 
was  no  reason  for  a  division. — Id. 

Without  an  allegation,  in  suit  to  require  trus- 
tees to  divide  a  district,  that  any  official  action 
was  l>eing  taken  to  inaugurate  a  system  of 
transportation  in  a  school  district  it  could  not 
be  anticipated  that  officials  might  attempt  a 
wrongful  act,  where,  if  attempted,  a  division  of 
district  was  not  the  remedy.— Id. 
«s=>39  (Tex.Civ.App.)  Under  Acts  S4th  Leg.  c. 
36.  i  4a  (Vernon's  Ann.  Civ.  St  Supp.  1W8, 
art.  2749d),  giving  courts  general  supervisory 
control  over  creating  and  changing  school  dis- 
tricts, district  court  held  to  have  jurisdiction  to 
hear  and  determine  issues  presented  in  petition 
of  plaintiffs  suing  to  enjoin  consolidation  of 
school  districts  for  high  sdiool  advantages,  not- 
withstanding section  10  (article  2740b)  provid- 
ing for  appeals.— Wilkinson  ▼.  I^on,  WfT  Si  W. 

ess. 

Petition  to  enjoin  consolidation  of  school  dis- 
tricts for  purpose  of  high  school  advantages 
held  to  allege  facts  as  to  inaccessibility  of  pro- 
posed high  school  building  to  plaintiffs'  chil- 
dren, and  as  to  assessment  of  their  property  to 
pay  bonds,  justifying  relief  sought— Id. 

(B)    Dlstrlet    D«bt,    Seenrltles,    and    Tax- 
ation. 

€=>I00  (Tex.Civ.App.)  That  one  of  the  two 
elementary  schools  in  a  district  needed  repairs 
and  ornamentation  justified  an  increase  of  the 
revenue  from  the  district  within  tiie  legal  lim- 
its/— Sdittla  V.  Davis,  207  S.  W.  684. 

(H)  Pupils,  and  Conduct  and  Discipline  of 
Seliools. 

«»I58(1)  (Tex.)  Au  ordinance  denying  pupils 
right  to  attend  -school  unless  vaccinated  for 
smallpox,  there  being  smallpox  in.  the  commu- 
nity,  does  not  deprive  -  pupils  or  parents  of 
liberty  or  property  without  due  process  of  law, 
under  Const  U.  S.  Amend.  14,  and  Const  Tex. 
art.  1,  g  19,  nor  violate  Const.  Tex.  art.  1,  t 
6.— City  of  Mew  Braunfals  v.  WUdBchmidt  207 
S.  W.  303.  • 

Under  Rev.  St.  1911,  art  838,  anthorising  city 
council  of  New  Braunfels  "to  do  all  acts  and 
make  all  regulations  which  may  be  necessary 
or  expedient  for  the  promotlos  of  health  o^ 
the  suppression  of  disease,"  council  had  power 
to  pass  ordinance  denying  children  right  to 
attend  school  unless  vaccinated  for  smallpox. 
-Id. 

An  ordinance,  denying  school  children  the 
right  to  attend  school  unless  vaccinated  for 
smallpox,  was  not  inconsistent  with  the  law 
for  compulsory  education  exempting  from  its 
requirement  "any  child  whose  bodily  conditioa 
is  such  a*  to  render  attendance  inadvisable," 
-14  . 
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4=bIS8(2)  (Tex.)  An  ordinance,  in  a  city  witii 
30  per  cent.  Mexican  population,  denying  chil- 
dren the  right  to  attend  achool  unleaa  yacci- 
nated  for  smallpox,  was  not  unreasonable,  al- 
thoagh  at  the  time  there  was  only  one  case  of 
smallpox  in  the  town.— City  of  New  Braun- 
fela  V.  Waldachmidt,  207  S.  W.  30a 

SCIRE  FACIAS. 

See  Bail,  «sa9Q. 

SEALS. 

See  Corporationa,  4»477. 

SEDUCTION. 

See  Criminal  Law,  «=s>635. 

II.   CRIMnTAI.  RBSPONSXBIUTr. 

e=i4S  (Ark.)  In  seduction  case,  where  accus- 
ed sidmitted  the  sexual  act,  further  corrobora- 
tion of  the  prosecutrix  as  to  that  was  unnec- 
essary.—Lind  V.  State,  207  8.  W.  47. 

Although,  under  Kirby's  Dig.  |  2043,  one  can- 
not be  convicted  of  seduction  upon  the  uncor- 
roborated testimony  of  the  prosecutrix,  yet, 
when  combined  with  a  confession  made  by  the 
accused  out  of  court,  is  sufficient  to  convict. 

^=»52  (Ark.)  In  a  prosecution  for  seduction 
accused  could  not  have  been  prejudiced  by  the 
reading  of  Kirby's  Dig.  §  2044,  to  the  jury, 
proaecation  having  been  resumed  after  being 
suspended  by  reason  of  a  forced  marriage,  the 
undlsputable  testimony  showing  that  accused, 
without  any  legal  cause,  wiDfuUy  abandoned 
the  prosecutrix.— land  v.  SUte,  207  S.  W.  47. 
«=>S4  (Ark.>  Kirby's  Dig.  f  2044,  providing 
for  suspension  of  prosecution  for  seduction 
where  defendant  marries  the  female,  is  for  the 
benefit  of  the  accused;  and  where  accused  was 
forced  to  submit  to  the  marriage  ceremony 
there  was  no  marriage  at  all,  and  the  statute 
had  no  application  on  a  resumption  of  uie 
prosecution  by  reason  of  desertion  of  the  fe- 
male.—Llnd  V.  State,  207  S.  W.  47. 

SENTENCE. 

Seft  Criminal  Law,  <ft=>984. 

SEPARATE  PROPERTY. 

See'  Husband  and  Wife,  «=»113-198. 

SEQUESTRATION. 

See  landlord  and  Tenant,  ^=3254. 

SET-OFF  AND  COUNTERCLAIM. 

See  Appeal  and  Error,  i8=>1177;  Carriers, 
«=>229;   Judgment,  «=»251-,    Trial,  «=s>29. 

SEWERS. 

See  Dr^na. 

SEX. 

See  Constitutional  Law,  4=983. 

SHERIFFS  AND  CONSTABLES. 

See  Appeal  and  Error,  «ed153.  256.  285,  1170; 
Constitutional  Law.  *=»43;  Evidence,  «=» 
&3,  168,  177:  Homicide.  *=»348:  Judgment, 
<S=>552;  Landlord  and  Tenant,  «=»274;  Pro- 
cess, «8=»14»;  Quieting  Title,  «=»35;  Stat- 
utes, «s»93. 

IV.  XJABtLITIES  on  OFFICIAIi 
BONDS. 

«E9|68(1)  (Mo.ApA.)  Petition  against  a  consta- 
ble and  sureties  on  Us  bonds,  averring  that 
constable  "did  not  in  every  respect  discharge 
and  perform  his  duties  as  constable  according 
to  law,"  in  that  he  refused  to  serve  a  writ  of 
•tarnishment,  refused  to  sell  perishable  prop- 


erty levied  upon,  and  wrongfully  released  prop- 
erty levied  upon,  so  that  the  use  plaintiff  lost 
his  debt,  stated  a  cause  of  action  for  breach  of 
bond. — State  ex  rel.  and  to  Use  «(  Uosbeit 
v.  Owens,  207  S.  W.  241. 

SHIPPING. 

See  Carriers,  ^»184. 

SIGNATURES. 

See  Alteration  of  InstruraeDta,  4s>8;   Insor- 
ance,  «s»817,  826. 

SLANDER. 

See  L«bel  and  Sander. 

SLEEPING. 

See  Oriminal  Law,  «s>925^. 

SMALLPOX. 

See  Oonstitntional  Law,  iea»84,  255;    Schools 
and  School  Districts,  «s3>158. 

SPECIAL  UWS. 

See  Statutes,  «s>93. 

SPECIFIC  PERFORMANCE. 

See  Receivera,  «s>183;   Vendor  and  Purchas- 
er, «=>54. 

Z.  HATTTBE  AKS  GROWDS  OF  REH- 
EDT  IN  OENERAX. 

93>8  (BCy.)  A  decree  for  the  specific  perform- 
ance of  a  contract  for  the  sale  ot  real  estatu 
does  not  go  as  a  matter  of  course,  but  is  grant- 
ed or  withheld  according  as  eouity  and  justice 
seem  to  demand  in  view  ot  all  the  circumstances 
in  the  case.— Jenkins  v.  Dawes,  207  S.  W.  689. 
«S3|2  (Ky.)  Where  defendants,  who  had  con- 
tracted to  sell  land  to  plalntifrs  ancestor,  ten- 
dered a  deed  which  was  reiused  because  of  a  de- 
fect in  defendants'  title,  held,  that  specific  per- 
formance would  be  denied.— Jenkins  v.  Dawes, 
207  S.  W.  889. 

$=»i3  (Ky.)  Where  plalntiirB  ancestor  was  at 
all  times  moroughly  familiar  widi  the  character 
of  the  title  vested  in  defendants,  and  it  appeared 
that  they  had  only  a  defeasible  fee,  specific  per- 
formance of  the  contract .  which  called  for  a 
fee-simple  title  will  not  be  decreed;  the  per- 
formance being  in  fact  impossible,  and  such  a 
decree  being  unenforcemble. — Jenkins  v.  Dawes, 
207  S.  W.  689. 

H.  CONTRACTS  ENFORCEABUB. 
«=>29(2)  (Tex.Civ.App.)  To  warrant  spedfic 
performance  of  a  contra<*  to  cimvey  land,  the 
writing  itself  must  either  vpen  its  lace  identi- 
fy the  land,  or  it  must  expressly  or  by  implica- 
tion refer  to  some  Instrument,  docnment,  rec- 
ord, or  ouUide  fact,  by  which  the  land  can  with 
reasonable  certainty  be  identified.— Kellner  v. 
Ramdohr.  207  S.  W.  168. 

A  written  agreement  to  convev  29  acres  in 
a  survey  containing  approximately  1,500  acres 
will  not  support  specific  performance,  where 
the  writing  in  no  way  described  the  particular 
29  acres,  and,  aside  from  the  word  "Damon" 
at  the  top  of  it,  in  no  way  described  fte  survey 
out  of  which  the  tract  was  to  be  carved;  for 
there  was  not  enough  to  render  admissible  ex- 
trinsic evidence  to  snow  the  land  intended. — Id. 
^3»47  (Tex.Civ.App.)  When  a  purchaser  by 
parol  has  been  fully  compensated  for  his  im- 
provements, or  has  -gained  more  by  his  posses- 
sion than  he  has  expended  in  improvements, 
they  will  not  avail  him  as  a  ground  for  specific 
execution.— Martin  v.  Martin,  207  S.  W.  188. 

SPENDTHRIFTS. 

Bee  Fraudulent  Oonveyancesl  «s»lll:   Trusts, 

«s>12. 
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SPRING  GUNS. 

See  Negligence,  «ssS9. 


M*tn.«M 


STATES. 

See  Constitutional  Iaw,  4=980;  Oonntiei,  4=» 
1,  208;  Courta,  «=>12;  Etminent  Domain, 
^9»6;  Injunotion,  «3»74;  Intoxicating  Uq- 
nors.  «s>17,  106;  PJeodiag,  «s»403;  ReUgi- 
ona  Sadetiea,  ^»4; .  Schools  end  School  IHs- 
tricto,  «s»20;    War,  «s>4. 

n.  oovxBimxxT  Azn>  offioqebs. 

4=»6I  (Mo.)  One  employed  by  the  land  recla- 
mation commiseioner  to  look  after  hla  office  in 
hia  absence,  and  who  performed  the  woric  of  a 
mere  clerical  asaiatont  doing  no  stenographic 
work,  was  not  i^atenographer,  and  not  entitled 
to  compensation  from  an  appropriation  (Laws 
1917,  p.  17)  for  salary  of  "stenographer"  made 
under  Laws  181S,  p.  407. — State  ex  rel.  Nolen 
T.  Hackmann,  207  S.  W.  4M. 

One  employe^  by  the  land  reclamation  com- 
missioner to  look  after  his  office  and  mail  in  his 
absence  is  a  mere  clerk  and  not  a  puUic  offioer 
with  a  right  to  salary  as  an  Incident  to  the  of- 
fice.—Id. 

«=a62  (Mo.)  Since  there  is  no  law-  requiring 
the  state  game  and  flsh  commissioner  to  reside 
at  the  state  capitol,  where  he  has  established 
bis  office,  but  not  his  residence  there, .  bis  ho- 
tel bills,  incurred  while  eDgaged  at  his  office 
once  or  twice  a  month  in  going  over  the  expense 
acconnts  of  his  office  and  of  his  deputies,  as  re- 
quired by  Rev.  St.  1909,  {{  6558,  6566,  are 
chargeable  to  the  state  under  section  6658,  al- 
lowing him  necessary  "Incidental  expenses." — 
State  ex  rel.  and  to  Use  of  Birmingham  t. 
Hackmann,  207  S.  W.  49& 

V.  OlJam  AOAIKBT  STATE. 


«s>l73  (Mo.)  Act  March  25,  1913  (Laws  1913,  , 
p.  407),  '.g  4,  creating  the  department  of  land 
reclamation  and  providing  that  salary  and  ex- 
pense accounts  of  commissioner  and  associates 
be  paid  monthly  b^  State  Auditor  on  voaahers 
approved  by  commissioner,  is  not  within  the  ex- 
ception in  Rev.  St.  1909,  S  11818,  providing  that 
the  State  Auditor  shall  audit  all  claims  not  ex- 
pressly required  to  be  audited  by  others.— State 
<>x  rel.  Nolen  r.  Hackmann.  207  S.  W.  494. 
9s»l87.(Mo.)  No  state  official  can  pay  out  the 
money  of  the  state,  except  pursuant  to  slxt- 
utory  authority  authorizmg  and  warranting 
such  payment.— State  ex  rel.  Bybee.  t.  .  Hack- 
mann, 207  -8.  W.  64. 


any  rights  or  bestow  any  powers.— Cohen  t. 
CUy  of  Henderson,  207  &  W.  4. 
«toB3(l»  (Mo.)  Act  March  8,  1855  (Laws 
18S4-6S,  p.  464),  relating  to  the  duty  of  the  sher- 
iff and  nanhal  as  to  eacecution  and  attachment, 
which  was  originally  applicable  to  St.  Louis 
county  and  extended  to  St.  Loais  city,  held 
valid,  and  not  open  to  attack  as  special  and 
local  legislation.— Regan  v.  Dickmann,  207  S. 
W.  792. 

m.   SUBJTEOTB  AUB  TITX.E8  OT  AOT& 

«a»l*7(8)  (Tex.CiT.App.)  Acts  34tb  Lee.  c.  36, 
relating  to  public  free  schools  of  state,  Md  not 
violative  at  Const,  art.  3,  g  85,  when  liberally 
construed,  as  relating  to  subject  not  exprcssod 
in  title,  or  as  embracing  two  subjects  in  the 
same  act;  sections  3  and  4a  (Vernon's  Ann. 
Civ.  St.  eupp.  1918,  arts.  27491?,  2749d)  being 
germane  to  general  purpose  of  a'ct. — Wilkinson 
v.  Lyon,  2<»7  S.  W.  688. 

«=s>l22(l)  (Tex.Civ.App.)  Acts  of  84tfa  Leg.  c. 
36,  relating  to  public  free  schools  of  state,  held 
not  violative  of  Const,  art.  3,  |  35,  when  liber- 
ally construed,  as  relating  to  subject  not  ex- 
pressed in  title,  or  as  embracing  two  subjects 
in  the  same  act,  sections  3  and  4a  (Vernon's 
Ann.  Civ.  St.  Supp.  1918,  arts.  2749b,  2749d) 
being  germane  to  general  purpose  of  act. — Wil- 
kinson V.  Lyon,  207  S.  W.  638. 

TV.  AMXirBMEirir,  bbvxbxon,  and 

OODmCATIOH. 

«=Bl4l(l)  (Tex.)  The  Canales  Act,  Acts  35tb 
Leg.  (4th  Called  Seas.)  c.  25,  mailing  Const, 
art.  16,  I  59,  effective  by  providing  for  creation 
of  conservation  districts,  is  not  unconstitution- 
al as  an  attempt  to  amend  Acts  34th  Leg.  c. 
146  (Vernon's  Ann.  Civ.  St.  Supp.  1918,  art. 
5680  et  seq.),  the  levee  improvement  district 
act,  by  reference  to  its  title.— DaRas  County 
^  Levee  Dist  No.  2  v.  Looney,  207  8.  W.  810. 


See 


See 


STATUTE  OF  FRAUDS. 

Frauds,  Statute  of. 

STATUTE  OF  LIMITATIONS. 

limitation  of  Actions. 

STATUTES. 


For  statutes  relating  to  particular  subjects,  see 
the  various  specific  topics. 

XX.   OEVEBAZ.  AKD  SPBOIAXi  Ott  £0> 
OAX.    XAWS. 

^f^63  (Ky.)  Neither  an  unconstitutional  stat- 
ute nor  ordinance  founded  thereon  can  create 

207  S.W.— 68 


V.  BErBAX..     SUSPENSION, 

TIOX,  AMD  RETIVAIi. 

^3>I58  (Tex.(>iv.App.)  Repeals  of  statutes  by 
implication  are  not  favored. — Ayo  v.  Robertson, 
207  S.  W.  979. 

▼I.  aowravcnos  ahs  opera. 

TIOX. 

(A)  Oaneral  Rulea  of  ConatxnotlOB. 

4=»I8I^)  (Mo.App.)  Any  construction  of  a 
statute  which  makes  it  unreasonable  and  lead* 
to  absurdities  is  to  be  avoided. — Bever  r. 
Smith,  207  S.  W.  238. 

VXI.   PXBADDfe  AVD  EVISENOE. 

«S9279  (Ky.)  In  defending  against  cbampertoua 
transactions.  It  Is  unnecessary  to  plead  statute 
invalidating  such  transactions,  provided  facts 
alleged  show  transaction  to  be  diainpertous.— 
Anderson  v.  Daugherty,  207  S.  W.  474. 
^»279  (Tex.Civ.App.)  In  mandamus  by  dis- 
trict attorney  to  compel  the  judge  and  clerk 
of  a  city  court  to  permit  plaintiff  In  the  future 
to  prosecute  all  criminal  cases  in  such  court 
and  to  require  the  clerk  to  tax  fees  in  the  fu- 
ture in  plaintiff's  favor,  but  not  to  recover  any 
fees,  it  was  not  necessary  to  specifically  plead 
in  the  petition  the  state  statutes  giving  him 
such  right.— Monk  v.  Orooker,  207  8.   W.  194. 
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XnHTtlSD  STATES. 

CONSTITUTION. 

Ammd.  14  808 

STATUTES   AT  LARGE. 

1887,  Feb.  4,  ch.  104,  24 
Stat   379      157 

1887,  Feb.  4,  cb.  104,  §  6, 
24  Stat.  380.  Amended 
by  Act  1889,  March  2, 
ch.  382,  I  1,  26  SUt.  855    32 

1887,  Feb.  4,  ch.  104,  f  9, 
24  Stat.  382   82 

1887,  Feb.  4,  ch.  104,  $  20, 
24  Stat.  886.  Amended 
by  Act  1906,  June  29, 
ch.  3591,  §  ,7  (11),  (12), 

34  Stat  695;  Act  1915, 
March  4,  ch.  176,  §  1,  38 
Stat  1196;  Act  1916, 
Ave.  9,  di.  301,  39  SUt 
44f 918 

1889,  March  2,  ch.  382,  { 

1,  25  Stat  855 82 

1893,  March  2,  ch.  196,  S 

.    2,  27  Stat  531 555 

1906,  June  29.  cb.  8591, 
§  7  (U),   (]2),  84  Stat 

S96    918 

1908,    AprU    22,    ch.    148, 

35  Stat  65  

323,  S18,  643,  654,  555 
1911,  Feb.  17,  ch.  103,  36 

Stat   913    984 

1911,   Feb.  17,  ch.  103,  § 

2,  36  Stat  913.  Amend- 
ed  by  Act  1916,   March 

4,  ch.  169,  38  Stat.  1192  984 
1918,  March  1,  ch.  00,  87 

Stat    699    66 

1915,    March   4,    ch.    169. 

38  Stat  1192 9S4 

1915,  March  4,  ch.  176,  S 

1,  38  Stat  1196  918 

1916,  Aug,  9.  d>.  801.  39 
Slat   441    918 

COMPILED  STATUTEa 

i  8563  et  8M.   167 

If  8669,  857B    32 

H  8597,  8604a,  8604aa  ...  918 

§  8606  565 

fi8630-S639d    984 

8607-«686 S23,  618. 

643,  554,  655 

f  8789 66 

ABKAHSA8. 

CONSTITUTION. 

Art  0  439 

KIRBT'S  DIGEST. 

H  1218,  1222 41 

I  1563 65 

II  2043,  2044,  2196,  2196, 
2385    47 

f  3140  65 

3666    22,  436 

I  4378,  4424 45 

I  5013-6016   437 

6021 42 

7174 225 

liAWS. 

1911   (Special   &  Private) 

p.   886    219 

1913,  p.  260,  I  132 34 

1913,  p.  319,  I  2 215 

1913,  p.  32S 439 


STATUTES  CONSTRUED. 

1913,  p.  984,  «  1,  2a,  2b. .     39 
1917;  p.  2087,  I  l7  7 46 


KENTTJCXT. 

CONSTITUTION. 


i  18 


709 


CIVIL  CODE  OF 
PRAOTIOa 

93  18 

98  466 

I  113,  subaecs.  2,  3 704 

h  120-128  18 

5  340  487 

CRIMINAL  CODE  OF 
PRACTICE. 

j§58,94 707 

I    126    482 

I  281  447 


STATUTES  1916. 


506  . 
639  . 
950  . 
1118 
1139 


704 
IS 
702 
453 
18 
707 

2127,  2128 18 

2569b,  Bubsec.  3 

482,  485,  486 

i  3147,  3156,  8162 707 

3290,  Bubaec.  4 479 

3290.  Bubsec.  7 4 

i  8449,  8457,  S469a 4 

3720b,  subaec.  66 8 

i  3870-8874   1. 

»  4702-4706   691 

I  4834  471 

MI8S01TRX. 

CONSTITUTION. 

Art  9,  IS  2S,  26 799 

Art  12,  I  20 79© 

REVISED   STATUTES  1899. 

Page  2543.  |  7 777 

II  575,  686 749 

REVISED   STATUTES  1900. 

787  238 

1732,  1784,  1754 78 

1916,  1921-1923 749 

1944-1949  496 

1980  240 

2022    506 

2038   749 

2048  258 

2082 '.  774 

2101,  2104 241 

2370,  2372 290 

2875,  2376 261 

2684  888 

2622 496 

2799   ..; 266 

2880  788 

I  3149,  8150 78 

3941    845 

4458 770 

4472.    Amended  by  Laws 

1913,  p.  219  831 

4495  264 

4511   ; 809 

4520 768 

4521     767 

4.528   767,  808 

I  4535  767 

{  4648 826 

I  4804 809 


6281 
6248 


777 
831 
770 
826 
767 
774 
287 
826 
496 
498 
874 

ee 

283 
8(2 

71 
868 

Hi 
491 


5286 

6812 

6854 

6382 

I  6884-6414   

6558,  6566 

Hffn,  6684    

7227-7220   

{  7568,  7579 70, 

8309 *. 

I  9258,  9605 

9371.  9672 

11410  

11814 

L4P(7S. 

1854-t55,  p.  464 792 

1911,  p.  292,  I  22 76 

19U,  p.  326,  I  8,  subMC. 

2    288 

1913,  p.  219 831 

1913,  p.  407 49* 

1913,  p.  407,  14 4M 

1917,  p.  17 494 

TEHKESSEE. 

CONSTITUTION. 

Art  4,  I  1  726 

SHANNON'S  CX>DE. 

I  1012,  1014   ^ 

2413 728 

6514   724 

THOMPSON'S     SHANNON'S 
CODE. 

{  2026 730 

i  6000 738 

CITY   CHARTERS. 

JeUico,  If  6,  9,  13.    Laws 
1903,  «li.  886   726 

LAWS. 

1861-62.  di.  162 TSS 

1879,  ch.  183 T24 

1893,  ch.  89.  I  T T16 

1893.  ch.  174 716 

1808.  «4l  174. 1  22 716 

19M,  ch.  103 71ft 

190^  ch.  386t  IS  e.  9,  13. .  7» 

1913,  d>.  26 723 

TEXAS. 


OONSTITDnOH. 


Art.  1, 
Art  1, 
Art  1, 
Art  2 
Art.  3, 
Art  3, 
Art  3, 
Art  6, 
Art  6, 
Art  8, 
Art  16, 
Art  le 


6  . 
IS 


35  .... 

52 

52a,  b 

1 

3 

16 


90S 

sec 
sse 

635 
310 
310 
50K 
8!>T 
6S6 


1120,28 100 

S  50 


310 


CODE  OF  CRIMINAL  PRO- 
CEDURE 1911. 

Arts.  264-261    96 

Art  810   96 

Arts.  1177,  1179,  USO...  IM 
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PENAL  CODB  V&il. 
Art.  1014,  subd.  5 96 

VERNON'S     ANNOTATED 

CODE  OF  CRIMINAL 

PROCEDUBE  1916. 

Arts.  483,   485    96 

Art.  865a   99 

VERNON'S     ANNOTATED 
PENAL  CODE  1916. 

Art.  1332 931 

REVISED   STATUTES   1911. 

Art.   688   914 

Art.  838   303 

Art^   1087   610 

Arts.  1427,  1463  983 

Art3^  1596,  1726 897 

Art.    1903.      Amended    by 

Laws  1917,  ch.  176 961 

Art.  1906,  Bubds.  2,  3 679 

Art.  1906,  gubd.  9 914 

Art.  1965 329,  670 

Art.   1989   947 

Art.   2075   594 

Art.   2182   426 

.\rt.   3480   914 

Art.   3600   89 

Arts.  3876,  3915  613 

Arts.   3071-3973   334 

-Vrt.   4634   179 

Art.   4663   951 

.\rt.    4704   329 

Art.   6707   80 


VERNON'S  SAYLHS'  ANNO 
TATBD  CIVIL  STAT- 
UTES 1914. 


Art.  80,  subd.  16 

Arts.  345a,  345b 

Art   708   

Arts.  731,  732 

Art.    1164.      Amended    by 

Laws  1917,  ch.  15  : 

Arts.   1206-1208 

Art  1283d   

Art.  1592  

Art.    1695    562, 

Art.  1720   

Art.  1830.  subd.  25 

Art.    1903.      Amended    by 

Laws  1917,  ch.  176  .... 

Arts.  1984a,  1985 

Art  2024   

Art.  2062   

Art  3156   

Arts.  8971-3973    

Arts.  4821,  4622  .A 

Art.  4644  

Art.  4640  

Art.  4048  

Arts.  4963,  4954 

Art  4982   

Art.  6246k    « 

Art.  5714    

Art  5904c   

Arts.  6687, 
Art  6824  . 
Art.  7528  , 
Art.   7742   , 


620 
194 
336 
6f» 

367 
9S0 
405 
620 
620 
620 
605 

351 

198 
547 
649 
620 
5S8 
631 
987 
638 
360 
346 
552 
149 
360 
613 
Xi6 
35f? 
630 
573 


VERNON'S    ANNOTATED 
ClVn^  STATUTES  SUP- 
PLEMENT 191& 


867 

.  .206,  361,  96L 


Art.  1164  . 
Art  1903  . 
Art  274»b      . 

Art   274»d    634,  638 

Art  2740h    638 

Arts.  4621.  4621a 979 

Arts.  5011%f,  5011%U...  699 

Art  5530  et  seq. 310 

Arts.  7687a,  7687b 636 


LAWS. 

IS-ie,  ch.  128  89 

1907  (Ist  Ex.  Sess.)  ch. 

12  308 

1909,  ch.  27 686 

1913.  ch.  179,  pt  1,  §  7. .  149 

1015,  ch.  36 638 

1915,  ch.  36,  J  8 638 

1915,  ch.  36,  I  4a  ...  .634,  638 

191.5,  ch.  36,  I  10  , 688 

1915,  ch.  54,  §  1 979 

1915,  ch.  146  310 

1915,  ch.  147,  81  1,  2  ....  636 

1917,  ch.  15  387 

1017,  eh.  88.  H  106.  118. .  89e 
1917,  ch.  176  . .  .206,  361,  961 

1917,  ch.  104 979 

1918  (4th  CaUed  Sess.)  ch. 

24  100 

1918  (4th  CaUed  Sess.)'cba. 

25,  44 810 


STENOGRAPHERS. 

See  States,  «=361;   Taxation,  «s>460. 

STIPULATIONS.. 

<e=>l3  (Tex.CKT.A9p.)  I^on^h  the  insurer  in  an 
action  on  an  accident  policy  agreed  on  trial 
that  plaintiff  was  the  wife  of  the  insured,  the 
insurer  is  not  estopped  from  setting  up  the 
true  facts  when  discovered,  where  it  was  In- 
duced to  so  agree  through  fraud  or  ignorance. 
— National  life  Sc  Accident  Ins.  Co.  v.  D« 
Lopez,  207   S.  W.  160. 

€=>  14(11)  (Ky.)  In  action  on  fire  insurance 
policies,  defended  on  ground  of  an  arbitration 
and  award,  an  agreement  that  pending  deci> 
sion  of  defendant's  motion  to  transfer  cavse  to 
the  equity  side  for  preparation,  it  should  be 
transferred  to  equity  docket  without  waiver  of 
rigbts  of  either  party  to  Oiereafter  have  an 
issue  out  of  chancery,  did  not  enlarge  rights  of 
plaintiff  to  have  case  returned  to  common-law 
docket  but  only  preserved  such  rights  as  plain- 
tiff then  had  under  the  rules  of  practice  to  have 
ease  transferred  to  common-law  docket — R.  B. 
.Tones  &  Co.  v.  Northern  Assur.  Co.,  limited, 
of  London,  England,  207  S.  W.  469. 

STREET  RAILROADS. 

See  Carriers;  (Constitutional  Lew,  •=>62;  Em- 
inent Domain,  ®=>2. 

I.   ESTABUgHMEirr,  OOlTSTRirOTIOH. 
Ain>  MAXITTEIf  ANCB. 

€=355  (Ky.)  Where  the  evidence  does  not  sat- 
isfy the  oonrt  that  a  street  railroad  cannot  be 
operated  without  loss,  it  may  upon  mortgage 
foreclosure  require  it  to  be  offered  for  sale  as 
a  going  concern  for  a  fixed  price,  and,  if  not 
so  s<dd,  require  its  operation  by  a  receiver 
for  one  year  to  determine  such  fact,  before 
permitting  sale  of  the  property  as  junk  and 
the  abandonment  of  the  permissive  franchise. 
—Potter  Matlock  Trust  Co.  v.  Warren  County, 
207  S.  W.  709. 

@=>60  (Ky.)  Where  a  street  railroad  was  con- 
structed under  a  franchise  for  specified  time, 
the  company  may  be  permitted  to  remove  it* 


tracks  and  abandon  the  road  upon  restoration 
of  streets,  where  operation  can  be  continued 
only  at  a  loss.— Potter  Matlock  Trust  Co.  v. 
Warren  County,  207  8.  W.  709. 

n.   REOnXATION    Ain>    OPERATIOH. 

«=a85(5)  (Tex.Civ.App.)  While  a  street  rail- 
road does  not  have  tne  exclusive  right  to  use 
its  tracks  upon  a  city  street,  yet  its  rights  to 
their  use  between  crossings  is  so  far  superior 
as  to  require  of  travelers  a  higher  degree  of 
caution.— Ferrell  v.  Beaumont  Traction  Co.,  207 
S.  W.  654. 

«=a99a4)  (Tex.Civ.App.)  Where  plalntW  at 
driver's  invitation  jumped  upon  the  run  board 
of  an  automobile  upon  a  city  street  between 
crossings,  and  before  he  could  enter  the  auto- 
mobile It  was  struck  by  a  street  car,  which  was 
in  plain  view,  and  plaintiff  did  not  attempt  to 
keep  any  lookout  he  was  guilty  of  contributory 
negligence.— Perrell  v.  Beaumont  Traction  Co., 
207  S.  W.  654. 

<8»l  14(21)  (Tex.CiTJ^>p.)  Evidence  held  to 
show  that  plaintiff's  injury,  resulting  from  his 
jumping  upon  the  run  board  of  an  automobile 
just  before  its  collision  with  a  street  car,  was 
caused  by  contributory  negligence  in  not  seeing 
the  car,  and  not  by  mistake  of  judgment— Fer- 
rell V.  Beaumont  Traction  Co.,  207  S.  W.  664. 

STRIKES. 

See  libel  and  Slandw,  «s»80. 

SUBROGATION. 

See  Assignments,  ^e»62;  Interest,  4=338; 
.  LimlUtion  of  Actions,  «s>96;   Wills,  <S=3782. 

«=>l  (Tex.Civ.App.)  "Subrogation"  Is  a  doc- 
trine of  equity  and  is  the  substitution  of  anoth- 
er person  in  place  of  a  creditor,  so  that  the 
person  in  whose  favor  it  is  applied  succeeds 
to  the  rights  of  the  creditor  in  relation  to  the 
debt.— Sanger  Bros.  v.  Ely  &  Walker  Dry 
Goods  Co.,  207  S.  W.  348. 
®=>l  (Tex.Civ.App.)  Right  of  subrogation  does 
not  necessarily  depend  upon  privity  of  contract 
between  the  one  paying  the  debt  and  the  cred- 
it<>r  or  debtor,  but  arises  from,  the  nature^iofl^ 
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the  transaction.— Miller  t.  Gaaraaty  Tmet  ft 
Bankirg  Co.,  207  8.  W.  642. 
<&=»23(3)  (Ter.Civ.App.)  A  creditor,  who  pays 
off  mortgages  on  property  wid  takes  a  new 
mortgage  in  the  aggregate  amount,  will  be 
subrogated  to  the  rights  of  the  old  mortgagees 
or  against  an  existing  inferior  mortgage,  aJ- 
tbough  formal  releases  were  made  and  record- 
ed; the  holder  of  the  inferior  mortgage,  of 
whom  the  creditor  had  no  actual  knowledge,  not 
being  prejudiced  thereby.— Sanger  Bros.  v.  Ely 
SWalker  Dry  Goods  Co..  207  8.  W.  348.  . 
<*=»23(6)  (Tex.Clv.App.)  A  grantee  named  m 
deed  which  never  became  effective,  because  the 
grantor  during  his  life  retained  control  there- 
of, had  not  subrogated  to  the  lien  of  vendor  s 
lien  notes  against  the  property,  which  he  di»- 
charged.-Eckert  v.  Stewart,  207  S.  W.  317. 
«=>23(8)  (Tex.Civ_App.)  A  transaction  by 
which  a  bank  loaned  money  to  contractors  for 
payment  of  wages  doe  laborers,  which  money 
was  so  used,  held  not  to  constitute  an  eqmtaWe 
assignment  of  labor  debts,  not  subrogate  .the 
bank  to  the  laborers'  claims  against  contrac- 
tor's surety.— Hess  &  Skinner  Engineering  Co. 
V.  Tumey,  207  S.  W.  171.  ^       .  ,  , 

<t=»3l(4)  (Tex.Civ.App.)  Payment  of  debt 
througn  payment  of  judgment  in  mechanics 
Hen  suit  and  procuring  assignment  of  judgment 
held  to  create  privity  of  contract  between  as- 
signor, assignee,  and  debtor,  and  a  substitution 
of  the  assignee  in  the  place  of  the  assignor  in 
its  relation  to  the  debt.— MUler  v.  Guaranty 
Trust  &  Banking  Co.,  207  S.  W.  642.      . 

Bank  which  paid  judgment  in  mechanic  s  lien 
salt  and  took  assignment  of  all  rights  of  as- 
signor held  not  a  "volunteer"  in  payment  of  the 
debt— Id.  .  V     .  .    « 

Bank  which  paid  judgment  in  mechanic  s  lien 
suit  and  took  assignment  tinder  an  arrangement 
with  one  of  judgment  debtors  that  debt  should 
be  carried  forward  under  a  new  arrangement 
hOd  subrogated  to  rights  of  assignor,  so  that, 
where  judgment  was  set  aside  because  of  lack 
of  service  upon  one  defendant,  the  original  debt 
and  lien  would  be  recognized  as  a  subsisting 
charge  upon  the  property.— Id. 

Purchaser  of  notes  at  receiver's  sale,  part  of 
consideration  for  notes  being  amount  ot  debt 
represented  by  judgment  in  mechanic  s  uen 
suit,  which  judgment  was  set  aside,  held  entitled 
by  reason  of  doctrine  of  subrogation  to  valid 
lien  on  premises  to  secure  payment  of  amount 
paid  for  notes  with  interest.— Id. 

SUICIDE. 

See  Insurance,  <8=»819,  825. 

SUPERSEDEAS. 

See  Appeal  and  Error,  ^3>1234. 

SURETYSHIP. 

See  Principal  and  Surety. 

SURVEYORS. 

See  Evidence,  «=>88;   Extortion,  ^11. 

SURVIVAL. 

See  Abatement  and  Revival,  «:»48. 

TAXATION. 

See  Appeal  and  Error,  «=>185;  Descent  and 
Distribution,  «=»S2;  Drains,  i8=»o6;  Ex- 
change of  Property,  <3=»7;  Judgment,  *=» 
604;  Levees,  «=>2;  Municipal  Corporations, 
«=»5C6,  567,  972,  980;  Schools  and  School 
Districts,  «=>84,  39,  100. 

V.  JJSVT  AMD  ASSESSMXHT. 

(F)  Bnaallaatioa  of  Asseasments. 

«=450(1)  (Mo.)  Under  Rev.  St.  1009,  i  11410, 
empowering  the  state  board  of  equahzation  to 


take  all  evidence  it  may  deem  necessary  to  as- 
certain the  true  valne  of  property,  the  board 
may  employ  a  stenographer  to  take  such  en- 
denoe.— State  ex  r«L  Bybee  y.  Backmaim,  207 
S.  W.  64. 

VX.  ISBK  AMB  PKIOBITT. 

«=>50l  (Tex.CivApp.)'  The  general  rtile  is  that 
taxes  are  never  a  lien  on  property,  nnless  ex- 
pressly made  so.— State  v.  Hunt,  20T  8.  W.  636. 
<8=3507  (Tex.Civ.App.)  Under  Const  art  8,  { 
IS,  and  Vemon'a  Sayles'  Ann.  Civ.  St  1914. 
art  7628,  poll  taxes  and  personal  property 
taxes  do  not  become  a  lien  on  the  real  property 
of  the  person  against  whom  they  were  assess- 
ed, and  cannot  be  <aiforced  against  a  subse- 
quent grantee  of  such  property.— State  ▼.  Hunt 
207  S.  W.  63a 

zx.  SAXiE  or  ukxm  fok  nonpat- 

MEXT  OF  TA3E. 

«a»637  (Tex.CivApp.)  Under  Acts  34th  1>e. 
c.  147.  I  1  (Vernon'^B  Ann.  Civ.  St  Supp.  l&lS, 
art  768ra),  the  tax  collector  must  mail  to  the 
address  of  the  record  owner  of  land  which  waa 
delinquent  9.  notice  showing  the  amount  of  tax- 
es appearing  delinquent  according  to  the  rec- 
ords before  the  state  can  maintain  an  action  to 
recover  such  taxes.— State  T.  Hunt,  207  S.  W. 
6.36. 

Under  Acts  34th  Leg.  c.  147.  {  2  (Vernon's 
Ann.  av.  St.  Supp.  1918,  art  7687b),  dedar- 
ing  that  it  shall  be  the  duty  of  tax  collecton 
to  rely  on  the  delinquent  tax  record,  it  is  suf- 
ficient for  tax  collector,  in  mailing  notice  of 
delinquent  taxes,  to  send  notice  to  one  who  ap- 
peared to  be  owner  of  land  in  d^nqaent  rec- 
ords, and  it  is  no  defense,  in  action  to  recover 
such  delinquent  taxes  from  one  who  _  subse- 
quently became  owner  of  land,  that  hia  title 
appeared  upon  county  records. — Id. 

Xm.  LEOAOT,     INKKKITAirOE,    AKV 
TRAMBFEB  TAXSC 

4sa889  (Tenn.)  The  only  interest  that  neph- 
ews and  nieces  had  in  estate  before  intestate's 
death  was  the  possibility  that  they  mixfat  out- 
live intestate,  and  assignment  by  uiem  of 
rights  in  estate  did  not  transmit  any  vested 
interest,  and  estate  would  be  liable  to  collateral 
inheritance  and  succession  tax  under  Acts 
1898,  c.  174,  and  Acts  1803,  c.  89,  S  T^Tkte  v. 
Greenlee.  207  S.  W.  716.  ^        .      ^ 

^oflOSd)  (Tenn.)  Where  bill  is  filed  in  chan- 
cery to  settle  an  estate,  clerk  of  oounty  coort 
nnder  Acta  1893,  c.  174,  |  22,  can  m^ntain 
petition  in  such  suit  to  collect  inheritance  tax. 
—Tate  v.  Greenlee,  207  S.  W.  716. 

TELEGRAPHS  AND  TELEPHONES. 

See  Commerce,  4=928;  Constitutional  Law,  9=3 
297;  Eminent  Domain,  «=s2;  New  Trial.  «=> 
104;     Pleading,    <3s>291,   406. 


I.  estab: 


VCTIOV, 


H.ISHlCEara',  OPKfTlM 

Aifx>  MAnrrEKAiroE. 

4s»l2  (Tex.)  Order  of  Childress  city  councfl. 
pursuant  to  Acts  30th  Leg.  (1st  Ex.  Seas.)  c  12. 
requiring  pl^aical  connection  between  two  phon* 
companies  and  interchange  of  service,  fteftf 
to  authorize  fair  toll  rates  in  addition  to  con- 
nection charge  flxed  therein,  and  not  to  warrant 
requiring  one  company  to  accept,  from  other. 
calls  originating  on  its  own  line. — Southweatem 
Telegraph  &  Telephone  Co.  v.  State,  207  S.  W. 
306. 

<3=924  (Tex.)  Where  two  phone  companieB,  or- 
dered to  make  physical  connection  and  inter- 
chanxe  service  pursuant  to  Acts  SOtfa  Leg.  (1st 
Ex.  Sesa.)  e.  12,  rinsed  to  do  Mk  eompfaiiat  tt 
state  seeking  penalty  therefor  MW  not  dcmnr- 
rable  for  failure  to  allege,  as  was  the  fact  that 
one  company  had  attempted  to  comply.— Sontb- 
western  Telegraph  ft  TelephoiM  Co.  t.  State. 

207  8.  W.  308.^        ,,  I     nr^alf> 
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n.  BEOvuiTioir  aks  oFUKAnoir. 

«=»37(9)  (Tex.ClT.App.)  It  did  not  appear 
from  telegram  reading,  "Ruth  i«  not  expected 
to  live  unless  change  In  condition,"  or  from 
telegram  reading,  "Ruth  very  bad.  Can't  live 
long,"  that  either  ■was  gent  for  the  benefit  of 
the  sender.— Western  Uolon  Telegraph  Co.  t. 
Barrett,  207  S.  W.  976. 

«=»54(7)  (Tex.Civ.App.)  Those  who  deal  with 
telegraph  corporations  are  entitled,  if  they  In- 
sist upon  it,  to  have  their  messages  transmit- 
ted and  delivered  free  from  all  conditions  or 
limitations,  except  those  imposed  by  the  law  of 
the  land.— Western  Union  Telegraph  Co.  v. 
Armstrong,  207  S.  W.  592. 

A  rule  of  a  telegraph  company  that  tele- 
crams  should  be  written  on  certain  forms,  and 
the  stipulations  on  the  back  of  such  forms, 
were  not  binding  on  the  sender  of  a  telegram, 
having  no  knowledge  thereof,  who  telephoned 
a  message,  although  the  agent  recorded  the 
message  upon  one  of  such  blanks. — Id, 
$=>65(1)  (Tex.Civ.App.)  In  action  by  plaintilf 
for  damages  due  to  failure  to  promptly  deliver 
to  her  son  telegram  with  reference  to  serious 
condition  of  plaintiff's  daughter,  the  fact  that 
the  company  had  notice  that  the  telegram  was 
eent  for  benefit  of  plaintiff  sender  held  to 
»iifficlently  appear  from  allegations  of  peti- 
tion.— Western  Union  Telegraph  Co.  v.  Bar- 
rett.  207  S.  W.  076. 

<S=>66(1)  (Tex.Civ.App.)  Those  who  deal  with 
telegraph  corporations  are  entitled,  if  they  in- 
sist upon  it.  to  have  their  messages  transmit- 
ted and  delivered  free  from  all  conditions  or 
limitations,  except  those  imposed  by  the  law 
of  the  land,  and,  when  a  surrender  of  any  part 
of  that  right  is  claimed,  the  telegraph  com- 
pany moat  be  id>le  to  establish  a  valid  agree- 
ment to  that  effect.— Western  Union  Telegraph 
Co.  V.  Armstrong,  207  S,  W.  882. 
<S=366(4)  (Tex.Civ.App.)  In  action  by  plaintiff 
for  damages  due  to  failure  to  promptly  deliver 
to  her  son  a  telegram  with  reference  to  serious 
condition  of  plaintiff's  daughter,  testimony 
Md  sufficient  to  charge  defendant  with  notice 
that  plaintiff  sender  had  an  interest  in  prompt 
transmission  and  delivery.— Western  Union 
Telegraph  Co.  v.  Barrett.  207  S.  W.  976. 
«=>68(1)  (Tex.Civ.App.)  Plaintiff  could  not  re- 
rover  from  telegraph  company  for  mental  as- 
(Euish  suffered  by  his  wife,  where,  on  learning 
that  bis  wife,  away  from  home,  among  stran- 
gers desired  to  bring  on  her  mother's  body,  be 
wired  her  funds,  waich  she  received  in  time 
to  take  train  she  had  intended,  though  there 
was  delay  causing  her  aptjreheosion;  anguish 
resulting  from  apprehension  of  a  situation 
which  did  not  occur.— Western  Union  Tele- 
craph  Go.  ▼.  Deaver,  207  B.  W.  972. 
«=7I  (Tex.Civ.App.)  Verdict  of  J!l,250.64  for 
mental  suffering  resulting  from  being  deprived 
of  opportunity  to  be  with  and  uurse  a  sister 
(luring  her  last  illness  and  to  be  present  at  the 
tiurial  was  excessive,  and  will  be  reduced  to 
$-tOO.— Western  Union  Telegraph  Co.  v.  Arm- 
strong, 207  S.  W.  892. 

TENANCY  IN  COMMON. 

iiee  Executors  and  Admjnistrators,  4P>128. 

n.  MUTITAX.   RIGHTS,    DTTTIZS,    AMD 
Z.IABIX.ITIIiS  or  OOTBN ANTS. 

9=3 1 5  (5)  (Tenn.)  Where  the  possesaion  of  a 
tenant  in  common  was  open  and  notorious  and 
be  cultivated  for  the  statutory  period,  remov- 
ed practically  all  the  merchantable  timber,  sold 
acme  15  tracts  off  of  the  land,  deeds  being  re- 
corded in  the  register's  office,  and  never  made 
Dor  was  asked  for  an  accounting,  the  posses- 
»ion  was  adverse  and  the  right  of  the  other 
toDonts  was  barred.- Taylor  v.  Blackwcll,  207 
S.  W.  738. 

<t=>l5(7,  8)  lTex.Com.Api>.>  Acts  relied  on  by  a 
tenant  in  common  in  showing  an  ouster  of  nis 


cotenant,  and  asserti(«  of  adverse  claims,  must 
be  more  certain  and  unequivocal  in  character 
than  is  neeeasary  in  ordinary  caaes  where  no 
privity  of  estate  exists,  and  notice  of  the  ad- 
verse holding  must  be  brought  home  to  the 
cotenaot  either  bv  information  or  by  acts  of 
uneouivocal  notoriety.— Stiles  t.  Hawkins,  207 
S.W.  89. 

•s>l5(10)  CI^x-Com.AK>.)  The  possession  of  a 
cotenant,  or  tenant  in  common,  will  be  presum- 
ed to  be  in  right  of  the  common  title,  and  he 
will  not  be  permitted  to  claim  protection  of  the 
statute  of  limitations  unless  it  clearly  appears 
that  he  has  repudiated  his  cotenant's  title  and 
is  holding  adversely  thereto.— Stiles  ▼.  Hawkins, 
207  S.  W.  80. 

^»38(2)  (Tex.CiT.App.)  Where  a  part  owner 
wrongfully  withheld  personal  property,  another 
part  owner  coidd  not  bring  action  for  the  prop- 
erty, but  should  sue  for  a  partition  thereof.— 
Mffler  T.  Fenton,  207  S.  W.  6S1. 

TENDER. 

See  Insurance,  €=»280;  Mines  and  Minerals, 
«=>78;  Specific  Performance,  •s>12;  Trover 
and  Conversion,  4s»22. 

•5>7  (Tex.Civ.App.)  A  tender  by  the  maker  to 
the  payee  of  a  note  does  not  constitute  a  tender 
as  to  the  holder  of  the  note,  where  the  maker 
knows  that  the  payee  no  longer  has  any  au- 
thority in  the  matter.— Thomas  v.  Derrick,  207 
8.  W.  140. 

^=3 1 7  (Mo.App.)  Where  defendant  tendered 
and  deposited  in  court  a  sum  of  money  and 
costs,  and  it  was  refused  by  plaintiff's  counsel, 
acceptance  by  plaiatiff's  counsel  from  the  clerk 
of  the  amount  of  the  filing  fee  he  had  paid 
held,  nnder  the  drcumstancea,  not  a  partial 
acceptance  of  the  tender,  which  would  restrict 
plaintiff's  recovery  to  the  amount  of  such  ten- 
der.— Ogle  V,  W.  M.  Sutherland  Building  & 
Contracting  Co.,  207  S.  W.  848. 

THEATERS  AND  SHOWS. 

See  Conspiracy,  «b>8,  IS;  Negligence,  «=s>39. 

THREATS. 

See  Criminal  Law,  «=>553, 666,  706;  Homicide, 

«=»ie8. 

TIME. 

See  Adverse  Possession,  4=944,  60;  Appeal  and 
Error,  «=>193.  220,  346.  983,  1051,  1127; 
Arbitration  and  Award,  4=»31;  Assignments, 
«e385;  Brokers,  «=»46;  Carriers,  «s>32, 
213,  229;  Chattel  Mortgages,  «s>117: 
Courts,  ®=»66,  03;  Criminal  Law,  «=9l038, 
1111;  Curtesy,  «=»8;  Divorce,  «=5»130,  254; 
Evidence,  «=>41,  213,  271;  Gifts.  <S=>16,  49; 
Homicide,  «s>166,  189,  325;  Husband  and 
Wife,  <^978,  205,  304;  Insurance,  «s>179i4, 
(K38;  Intoxicating  Liquors,  9=)  187;  Judg- 
ment. (3=3298,  341,  342,  853;  Landlord  and 
Tenant,  •sb277;  Liuceny,  9s»18;  Limitation 
of  Actions,  4=9127 ;  Lis  Pendens,  9»4;  Me- 
chanics' Liens,  ^=»281;  Mines  and  Minerals, 
4s>78;  Municipal  (Torporations,  «=9l38; 
New  Trial,  «=>152,  165;  Pleacfing,  <S=>408; 
Quieting  Title,  e=>t2;  Receivers,  ^sOO; 
Street  Railroads,  4=360;  Trespass  to  Try 
TiUe.  «=>25;  Trusts,  «=>114;  Vendor  and 
Purchaser,  ($=3334;    Wills,  «=3481. 


(Mo.)  There  is  no  fiction  in  this  statf 
that  an  entire  term  of  court  is,  within  the 
(Contemplation  of  the  law,  but  a  sioale  day. — 
Cole  V.  Parker- Washington  Co.,  «07  S.  W.  749, 
766. 

TOLL  ROADS. 

See  Turnpikes  and  ToU  Road*. 
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TORTS. 

S«e  Action;  Assault  and  Battery,  4=>4i{;  Con- 
spiracy, «=9g-lg;  Praud.  «=>69;  Libel  and 
Slander,  4=a&-125;  Mnnidpal  Coroorations, 
«=724-861;  Negligence,  <S=>7-138;  Plead- 
ing, ®s>369;  Principal  and  Agent,  4=3l59; 
Trespass,  *=»19-68;  Trover  and  ConTer- 
sion. 

4=9 10  (Mo.App.)  Picketing  by  members  of  la- 
bor organixadons  for  the  sole  purpose  of  peace- 
ful persuasion,  argument,  or  entreaty  is  not 
unlawful  or  actionable.— Boot  t.  Anderson,  207 
8.  W.  255. 

TOWNS. 

See  Animals,  «s»60;  Assault  and  Battery,  9s> 
02;   Counties,  •=»!;  Criminal  Law,  «=9ll70. 

TRADE  UNIONS. 

See  Conspiracy,  «=38,  IS;  Libel  and  Slander, 
«=a80;  Torts,  «=s>10. 

TRAIN  SHEET. 

See  Evidence,  «=>370,  383. 

TRESPASS. 

See  Damages,  4=355;  Ejectment,  «=>05;  In- 
junction, ^=>128;  Master  and  Servant,  4=s> 
89;  Negligence,  ^saSQ;  Pleading,  <8=>52; 
Quieting  Title.  4=>44;  Vendor  and  Purchas- 
er, «=>244;   Trusts,  «=9372. 

XL.  AOTIONS. 
(A)  Rlsht  of  Aetion  ud  Defeases. 

^»I9(1)  (Ky.)  In  an  action  for  damages  for 
cutting  and  *emoving  timber  on  land,  title  to 
wliich  plaintiffs  claimed,  plaintiffs  can  recover 
only  on  the  strength  of  their  own  title,  and  not 
on  the  weakness  of  defendant's  title. — H.  F. 
Davis  &  Co.  v.  Siiemore,  207  S.  W.  Id. 
4^31  (Ky.)  A  '^oint  trespass"  is  where  two 
or  more  persons  unite  in  comqutting  it,  or 
where  some  actually  commit  tlie  tort,  the  oth- 
ers command,  encourage,  or  direct  it. — Ste- 
phens V.  Schadler,  207  S.  W.  704. 

(D)  Danacea. 

4::»58  (Ey.)  Where  defendant  entered  upon 
plaintiira  land,  dug  four  post  holes,  tore  down 
and  hauled  away  some  fencing,  cut  down  one 
tree,  and  injured  another,  which  furnished 
shade  to  plaintiflTs  lot,  damages  for  the  tres- 

8 ass  in  the  sum  of  $50  was  not  excessive. — Mc- 
tahon  v.  Bobinett,  207  a  W.  301. 

TRESPASS  TO  TRY  TITLE. 

See  Adverse  Possession,  4=3ll5j  Appeal  and 
Error,  *=9l056;  Arrest,  4=»63;  Evidence, 
4=>18i8,  317;  Executors  and  Administrators, 
«s>129,  439;  Husband  and  Wife,  «=»132, 
273;  Judgment,  ^=566;  Poblic  Lands,  4=» 
174;  Vendor  and  Purchaser,  «=>236;  Wit- 
nesses, 4=»149, 

I.  RIGHT  OF  ACTION  AND  DETENSEB, 

«=»4  (Tax.CivA.pp.)  Surviving  wife  and  chil- 
dren, suing  in  trespass  to  try  title  after  de- 
cedent's notes  secured  by  a  vendor's  lien  had 
been  barred  by  limitations,  might  satisfy  the 
debt  or  offer  to  pay  it  as  a  condition  to  can- 
cellation of  surviving  wife's  deed  to  defend- 
ant, and  so  enable  court  to  adjust  their  equi- 
ties.—Grundy  V.  Greene,  207  S.  W.  964. 
4=»6(1)  (Tex.Civ.App.)  The  holder  of  a  nak- 
ed legal  title  may  maintain  an  action  of  tres- 
Sass  to  try  title.— Masterson  v.  Pullen,  207 
.  W.  537. 

n.  FROcEEDnros. 

€;=>25  (Tex.Civ.App.)  On«  seeking  to  repu- 
diate a  contract  for  fraud  or  mistake  must  act 
promptly    on    disoovery    thereof    and    where 


plaintiff  admitted  that  in  1AI3,  less  than  a 
year  after  her  deed  to  defendant,  she  learned 
that  he  was  claiming  the  land,  a  suit  in  tres- 
pass to  try  title  not  filed  until  latter  part  of 
February,  1916,  justified  a  finding  tnat  the 
right  of  possession  had  be4D  lost.— Grundy  v. 
Greene.  2ffl  S.  W.  964. 
«»3S(2)  (Tex.Civ.Apt>.)  Much  latitude  is  al- 
lowed in  suits  to  recover  the  title  and  posses- 
sion of  realty  when  plaintiifs  petition  is  in 
the  ordinary  form  of  an  action  of  trespass  to 
try  tiUe  and  is  only  met  by  a  plea  of  not 
guilty.— Grundy  v.  Greene,  207  S.  W.  964. 

In  trespass  to  try  title  met  only  by  a  plea 
of  not  guUty,  either  party  may  offer  evidence 
by  way  of  confession  and  avoidance,  and,  un- 
der certain  conditions,  may  prove  that  a  de<^ 
relied  upon  by  his  adversary  is  void  becanse 
procured  by  fraud,  or  as  the  result  of  mistake. 
— Id. 

4=>4I(1)  (Tex.CiT.App.)  In  trespass  to  tr.r 
title,  where  defendants  claimed  under  a  deed 
by  an  alleged  attorney  in  fact,  and  plaintiffs 
filed  affidavit  that  the  deed  was  forged,  tb( 
burden  was  on  defendant  to  establish  their 
defense  by  a  preponderance  of  the  testimony: 
plaintiffs  having  shown  title  to  the  land  and 
being  entitled  to  recover,  unless  they  had  part- 
ed with  title.— Lancaster  v.  Snider,  207  S.  ■«■. 
560. 

«=»47(1)  (Tex.Civ.App.)  In  trespass  to  tr.T 
title,  met  only  by  a  plea  of  not  guilty,  affirm- 
ative relief  to  plaintiff,  because  the  deed  re- 
lied upon  by  his  adversary  was  void  for  fraud 
or  mistake,  will  be  granted  in  response  to  ap- 
propriate pleadings  bringing  himself  within 
the  conditions  that  entitle  him  to  a  rescission. 
—Grundy  y.  Greene.  207  S.  W.  964. 

III.  DAMAGES,  TT8E  AMP  OOOtTPA- 

TION,  IMPRO VEMJUI  1*8, 

Ain>   TAXES. 

4=353  (Tex.Com.App.)  One  who  has  never  been 
in  possessi(Hi  of  property,  the  subject  of  suit 
for  trespass  to  try  title,  and  has  never  collected 
or  received  any  of  the  rents,  is  not  personallr 
liable  toplaintiS  for  rent—Stilas  v.  Hawkins. 
207S.  WTSO. 

TRIAL 

See  Boundaries,  4ss>40;  Continuance;  Costs; 
Criminal  Law,  4=3641-^84;  Jan;  New 
Trial;  Reference;  Stipnlations,  4=>14;  Ven- 
ue. 

For  trial  of  particular  actions  or  proceedings, 
see  also  the  various  specific  topics. 

For  review  of  rulings  at  trial,  see  Appeal  and 
Error. 

n.  VOGKETS,  IiISTS.  AKD   OALEH- 
SABS. 

4=»il(3)  (Ky.)  In  surviving  wife's  action  fot 
dower  and  distributable  share  of  personaltr. 
involving  question  of  whether  ante-nuptial  oob- 
tract  reUnqoishing  such  rights  had  l>een  pro- 
cured by  fraud,  tne  chancellor  properly  trans- 
ferred cause  to  common-law  docket  for  trial 
by  jury  on  iasoe  of  fraud.— Early  v.  Early,  207 
8.  W.  466. 

in.   COURSE  AND  OOKSTTOT   OF 
TRXAI.  IN   OENXRAI.. 

«=»25(1)  (Tex.CfT.App.)  In  action  invdvioK 
ownership  of  attached  property  claimed  by 
third^  party,  where  court  ruled  that  burden  of 
proving  title  was  upon  claimant,  claimant  was 
entitled  to  open  and  conclude  without  invokinj 
District  and  County  Court  Rule  81  (142  S.  W. 
XX). -Frost  V.  Smith.  207  S.  W.  392. 
4==29(2)  (Ark.)  In  suit  for  labor  performe*!. 
with  counterclaim  for  money  paid  on  teaci 
bought  for  plaintiffs,  the  exclnsion  of  questioa 
to  seller  of  team  with  remark  that  it  was  a 
QucBtion  of  law  and  with  inquiry  whether  de- 
fendant had  not  proven  himself  out  of  oonrt 
was  objectionable  as  an  expression  of  opinioD 
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on  weight  Of  e^deoee.-'StaUfaic*  v.  Bradsbaw, 
207  S.  W.  435. 

rv.  BEOEPrriox  of  evidence. 

(A)   latrodvatloit,  Olter,  and  Adaalmloa  *t 
KYtdeaee  In  Geaeval. 

®=s>46(l)  (MoApp.)  Court  did  not  err  fa 
anstaininz  an  oDjection  to  question,  where 
connsel  did  not  state  to  the  court  what  he 
expected  to  prove  by  the  witness. — ^Vmiiam 
Wurdack  Electric  Mfjr.  Co.  ▼.  Blliott  &  Barry 
Engineerfag  Co.,  207  S.  W.  877. 

tO  ObJ««tlOBS,  Motlona  to  Stvllc*  0«t,  sad 
Exeeptlona, 

€=383(2)  (Mo.App.)  An  objection  that  evi- 
dence IS  "irrelevant  and  immaterial"  is  suffi- 
cient, where  the  evidence  is  clearly  immaterial 
and  there  is  but  one  issue. — Sexton  v.  Iiock- 
wood,  207  S.  W.  856. 

«=985  {Tex.Civ.App.)  Offer  of  evidence  In 
part  consistincr  of  nearsav  is  properly  reject- 
ed when  offered  as  a  whole. — ^BicBride  v.  Kaal- 
bach,  207  S.  W.  576. 

<g=>l05(2)  (Tex.Civ.App.)  Though  evidence  of 
negligence  not  pleaded  is  admitted  without  ob- 
jection, defendant's  requested  instruction  that 
it  be  cusregarded,  and  that  damages  cannot  be 
found  by  reason  of  such  negligence,  should  be 
given.— Jamison  Gin  Co.  v.  Measels,  207  S. 
W.  305. 

®=I05(3)  (Tex.Com.App.)  A  bare  conclusion 
or  opinion  of  witness,  without  basis  of  fkct, 
has  no  probative  force  though  not  objected  to. 
—Webb  V.  Reynolds,  207  8.  W.  914. 

TI.  TAKUrO  CASE   OB   QXTESTIOH 
FROM  jrVBT. 

(A)   ttnesMoaa  of  taitr  or  of  Faot  In  Gen- 
eral. 

«=»I39(1)  (Ky.)  Where  the  evidence  is  sach 
that  reasonable  men  would  not  draw  different 
conclusions  therefrom,  it  is  the  duty  of  the 
court  to  direct  the  jury  accordingly.--<Xtisen8' 
State  Bank  of  Greenup  v.  Johnson  County, 
207  S.  W.  8. 

<S=>I39(1)  (Tex.Com.App.)  To  authorize  the 
court  to  take  a  question  of  fact  from  the  jury, 
the  evidence  must  be  of  such  character  that 
there  is  no  room  for  ordinary  minds  to  differ 
as  to  the  conclusionB  to  be  drawn  from  it^— 
r>augherty  v.  Wiles,  207  a  W.  900. 
€=139(1)  (Tex.Oom.App.)  The  jury  are  the 
judges  of  the  weight  to  be  given  the  testimo- 
ny.—Weisner  V.  Missowi,  K.  &  T.  Hj.  CO.,  of 
Texas.  207  8.  W.  904. 

€s»l39(l)  (Tez.Civ.App.)  It  Is  the  provface 
of  jury  to  pass  on  credibUitf  of  witnesses  and 
weight  of  thefr  testimony.— Falfurrias  Mer- 
cantUe  Co.  t.  Citiaeats'  Stats  Bask,  207  S.  W. 
568. 

€=»I40(1)  (Tex.Com.App.)  The  Jury  are  the 
judges  of  the  credibility  of  the  witnesses  and 
weight  to  be  given  the  testimony.— Welsner  v. 
»f  issouri,  K.  &  T.  By.  Co.,  of  Texas,  207  8.  W. 
904. 

€=»I40(1)  (Tex.Olv.App.)  It  was  the  province 
of  the  Jury  to  pass  upon  the  credibility  of  the 
witnesses. — ^Washington  v."  Austin  Nat.  Bank, 
207  8.  W.  382;  Falfurrias  Mercantile  Oo.  v. 
dtizens'  8tate  Bank,  Id.  568;  Quanah,  A.  & 
P.  Ry.  Co.  V.  lancaster.  Id.  606. 
€=9(45  (Tex.Civ.App.)  Where  plaintiff  sued  on 
contract,  or  in  the  alternative  on  a  quantum 
meruit,  he  was  entitled  to  the  submission  of 
a  quantum  meruit,  although  fa  his  testimony 
be  Insisted  that  he  only  performed  the  services 
by  virtue  of  the  alleged  contract. — Guyer  v. 
Chapman,  207  S.  W.  428. 

vn.  m  STKUCTXOHS  TO  xcratT. 

(A)  Provlneo  of  Court   and   Jnry   In   Can- 
eral. 

€=s>l9l(8)  CI^ex.CSv.App.)  Where  an  employe 
of  a  third  person  was  injured  while  blockmg  a 
coal  car  moving  by  gravity  a^r  plaintiff  bad 


released  a  defective  brake,  it  was  not  error 
to  refuse  an  instruction  for  defendant,  erro- 
neously Bssumfag  that  plafatiff  knew,  or  ought 
to  have  known,  of  the  defective  brake,  and 
that  be  moved  the  car  without  faspection. — 
Texas  Midland  R.  B.  v.  Brown,  207  8.  W.  340. 
Whore  an  employ^  of  a  third  person  was  fa- 
jured  while  attempting  to  block  a  moving  car 
ujpon  which  the  brake  was  defective,  an  instruc- 
tion, assuming  contributory  negligence  on  plafa- 
tiff's  part  in  going  in  front  of  the  car,  was 
properly  refused;  evidence  showfag  that  plain- 
tiff thought  it  necessary  to  act  as  he  did  to 
prevent  accident  to  others  on  the  track. — ^Id. 
•=»I94(1)  (Tex.Civ.App.)  In  an  action  for  de- 
lay in  shipment  of  live  stock,  where  plafatiff 
relies  on  negligent  condition  of  switch  track, 
preventing  loading,  an  mstruction  that,  the 
degree  of  diligence  required  in  construction 
of  mafa  track  is  not  the  diligence  required  fa 
construction  of  switch  tmoL  held  properly 
refused,  as  on  the  weight  of  the  evidence. — 
Kansas  City,  M.  &  O.  Ry.  Co.  of  Texas  v. 
Bomar.  207  8.  W.  570. 

€=»I94(8)  (Tex.Civ.App.)  The  court  in  its 
charge  could  not  assume  as  untrue  proof  suf- 
ficient to  support  allegations  as  to  actual  ap- 
plication  of  payments.- Iiovelady  ▼.  Harding, 

«=>I94(14)  (Mo^pp.)  Requested  fastructions 
that,  even  if  defendants'  embankment  had  slip- 
ped and  was  seepy,  they  were  not  therefore 
required  to  anticipate  it  would  slide  fato  the 
creek,  favades  the  provface  of  the  jury. — ^Bailey 
T.  Wabash  Ry.  Co.,  207  8.  W.  82. 

(B)   Neoeaaltr  «nd  Snblect-IHatter. 

«=9203(3)  (Tex.CivjLpp.)  Where  a  case  is  sub- 
mitted either  under  a  general  charge  or  upon 
special  issues,  a  party  is  entitled  to  an  af- 
firmative presentation  of  an  issue  raised  by 
pleadfags  and  evidence. — SherriU  v.  Union  Lum- 
ber Co.,  207  S.  W.  149. 

€=»203(3)  (Tex.Civ.App.)  Defendant  had  the 
right  to  have  his  defense  presented  to  the 
jury  fa  an  affirmative  manner.— Qnanah,  A.  & 
P.  Ry.  Co.  V.  Lancaster,  207  8.  W.  606. 

(C)  Form,  Re<(iilaltea>  and  Snflleieaey. 

€=»234(7)  (Mo.App.)  It  was  improper  to  fa- 
struct  fa  effect  that  the  burden  was  on  plafa- 
tiff to  prove  facts  conceded  by  defendant- 
Sexton  V.  Lockwood.  207  8.  W.  856. 
€=236(1)  (Mo.App.)  Provision  of  requested 
fastructions,  that  in  determfafag  credibility  of 
a  witness  his  "general  reputation  for  truth  and 
veracity,  chastity,  and  morality  as  shown  by 
the  evidence,"  may  be  considered,  is  unwar- 
ranted.—Beck  V.  Metropolitan  life  Ins,  Co., 
207  8.  W.  248. 

€=>240  (Mo.App.)  In  an  action  for  the  pur- 
chase price  of  an  interest  fa  a  growing  crop 
fa  the  possession  of  defendant,  an  fastraction 
so  worded  as  to  create  the  impression  that,  fa 
addition  to  an  agreement  to  sell  and  buy  the 
crop,  somethfag  else  must  have  been  done  in 
the  way  of  a  transmission  or  delivery  of  pos- 
session, was  argumentative  and  erroneous. — 
Sexton  V.  Lockwood,  207  S.  W.  866. 
€=>240  CI^ex.CivApp.)  In  an  action  for  delay 
fa  shipment  of  live  stock,  where  plaintiff  re- 
lies on  negligent  condition  of  switch  track 
preventing  loadfag,  an  fastraction  that  the 
degree  of  diligence  required  fa  construction 
of  mafa  track  is  not  same  diligence  required 
as  to  switch  track  hold  properly  refused  as 
argumentative  fa  form. — Kansas  City,  M.  & 
O.  By.  Co.  of  Texas  v.  Bomar,  207  8.  W.  570. 

(D)    AppIicaliUlty   to   Pleadlnsa    and    Evl- 
denee. 

<£S9248  (Tex.Civ.App.)  Wher«  trial  judge 
sought  to  leave  to  the  jury,  not  only  the  find- 
fags  of  facts,  but  also  whether  fa  law  they 
were  sufficient  to  render  further  relation  of 
husband  snd  wife  fasupportable,  he  should 
have  earaf  nlly  applied  the  law  to  the  t^ctB,  and 


Digitized  by  ^OOQlC 


THal 


207  SOUTHWESTEHN  RBPORTEB 


1080 


not  simply  announoad  abstract  propositiona  of 
lav  in  his  charge.— McNabb  v.  McNabb,  207  S. 
W.  129. 

«=»252(1)  (Tez.CHT^pp.)  A  requested  in- 
strDction  was  properly  refused,  where  there 
was  no  proof  upon  whieh  to^base  it.— Missouri 
Iron  &  Metal  Co.  r.  Cartwright,  207  S.  W.  397. 
«=>252(8)  (Tex.Civ.App.)  In  action  for  inju- 
ries sustained  by  peaestriaa  when  run  down 
by  an  automobile,  giving  of  a  special  request- 
ed charge  on  discovered  peril  held  not  errone- 
ous as  against  objection  that  there  was  no 
evidence  that  chanftenr  saw  plaintiff.— Burnett 
V.  Anderson,  207  S.  W.  540. 

In  action  for  injuries  sustained  by  plaintiff 
pedestrian  when  run  down  by  an  automobile. 
held,  under  the  evidence,  that  court  did  not 
err-  in  refusing  to  give  special  charge  submit- 
ting issue  whether  chauffeur  was  an  employ^ 
or  servant  of  defendant. — ^Id. 
€=»252(H)  (Tex.Civ.App.)  Refusal  of  In- 
struction on  contributory  negligence  of  serv- 
ant injured  was  not  error  where  there  was  no 
evidence  of  such  negligence. — San  Antonio 
Portland  Cement  Co.  v.  Gschwender,  207  S. 
W.  967. 

®=> 252(12)  (Ho.)  In  action  on  oontractor's 
surety  bond,  defendant's  requested  instruc- 
tion on  measure  of  damages,  predicated  on  the 
view  that  the  evidence  shows  plaintiff's  vio- 
lation of  a  building  contract  sn  as  to  release 
surety  from  injury  to  plaintiff  by  reason  of 
its  overpayments  to  contractor,  was  properly 
refused,  where  the  undisputed  evidence  show- 
ed that  plaintiff  had  not  overpaid  contractor. 
—Southern  Real  Estate  &  Financial  Co.  v. 
Bankers'  Surety  Co.,  207  S.  W.  506,  613. 
«=9252(20)  (Mo.App.)  Instruction  should  not 
submit  the  question  of  permanency  of  plain- 
tiff's injury,  there  being  no  evidence  that  it 
would  be  or  was  permanent.— Colby  v.  Thomp- 
son, 207  S.  W.  73. 

9=9253(3)  (Mo.App.)  An  Instruction  directing 
a  verdict  in  action  under  Rev.  St.  1000,  J  3150. 
against  a  railroad  for  flooding  from  insufficient 
drains  and  opening,  ignoring  the  question  of  it 
being  from  an  unprecedented  rain,  is  errone- 
ou8.-Riffe  V.  Wabash  By.  Co.,  207  8.  W.  78. 
«=»253(3)  (Mo.App.)  A  defense  in  action 
against  railroad  for  flooding  land  from  embonic- 
ment  sliding  into  creek  being  unprecedented 
rainfall,  of  which  there  was  evidence,  instruc- 
tion covering  entire  case  and  directing  verdict 
ignoring  that  question  is  erroneous. — Bailey  v. 
Wabash  By.  Co.,  207  S.  W.  82. 
9=a253(6)  (Mo.App.)  In  an  action  on  a  note 
which  defendants  claimed  had  been  discharged, 
where  it  appeared  that  the  holder  had  sent 
the  same  to  a  bank  for  collection  and  received 
from  it  the  amount  due,  and  it  further  appear- 
ed that  the  note  passed  into  the  possession  of 
a  stranger  thereto,  who  transferred  it  to 
plaintiff,  an  instruction  that  if  the  holder  sent 
it  to  a  bank  for  collection  and  the  amount 
thereof  was  paid  to  the  bank  and  remitted  to 
the  holder,  plaintiff  could  not  recover,  iteld  er- 
roneous, disregarding  the  question  whether  a 
third  person  acquired  the  note.— Stark  v. 
Scherf.  207  B.  W.  803, 

9=>253(8)  (MoApp.)  Instruction  that  there 
could  be  no  recovery  if  deceased's  son,  when 
and  if  he  made  a  demand  on  defendant  to  re- 
purchase stock,  was  not  the  agent  of  deceas- 
ed was  properly  refused,  since  plaintiff  admin- 
istrator could  have  recovered  if  jury  believed 
that  deceased  herself  made  such  demand. — 
Grassmuck  v.  Ehrler,  207  S.  W.  287. 
9=9253(10)  (Mo.App.)  In  replevin  to  recover 
materials  and  tools  furnished  under  a  contract 
for  the  manufacture  of  metal  cabinets,  an  in- 
struction requiring  the  jury  to  &id  facts  enti- 
tling plaintiff  to  possession  of  the  property  un- 
der the  contract  was  not  insufficient  as  ignor- 
ing pei'formance  of  the  contract  on  pluintiif' ti 
part. — Ideal  Reversible  Hinge  &  Cabinet  Co. 
V.  Metallic  SpecUlty  Mfg.  Co.,  207  B.  W.  273. 


(B)  ll«4|«aB<a  or  Pntjrwra. 

«s>255(12)  (Ark.)  In  real  esUte  broker's 
action  for  commission  where  only  conflict  of 
evidence  wa«  on  question  of  whether  broker 
Itrocured  parcbaaer,  oonrt's  ehaive  was  not 
defective  b«caiu«  of  fofluBe  to  submit  ques- 
tion of  whether  in  making  sale  owner  acted  in 
good  faith,  where  specific  instruction  submit- 
ting such  issue  was  not  requested. — Harris  & 
White  V.  Stone,  207  S.  W.  443. 
«=»260(1)  (Tex.Civ.App.)  It  is  not  error  to 
refuse  an  instruction  on  a  matter  suffideotl; 
covered  in  the  court's  main  charge.— Missouri 
Iron  &  MeUI  Co.  v.  Cartwright,  207  S.  W. 
397. 

«=>260(l)  (Tex.CivA.pp.)  Refusal  to  give  in- 
structions requested  £■  not  reversible  error, 
where  the  substance  tiiereof  has  been  giveo 
in  other  iustructioni.— Lancaster  v.  Snider,  207 
S.  W.  660. 

•s>260(6)  (MoA.pp.)  Bequested  instruction,  to 
the  effect  that  plaintiff  administrator  could  re- 
cover only  if  deceased's  son  was  his  mother's 
agent  when  he  made  demand  to  repurchasr 
shares  of  stock,  Iteld  correctly  and  fully  cover- 
ed by  instruction  given  by  the  court.— Grass- 
muck  V.  Ehrler,  207  S.  W.  287. 
9=>260(8)  (Tex.Civ.App.)  It  was  not  error  to 
refuse  an  instruction  that  defendant  railroad 
was  not  liable  if  plaintiff's  horse  was  more 
readily  frightened  than  an  ordinary  horse, 
where  the  issue  of  contributory  negUgence  was 
sufficiently  covered  by  an  instruction  given.— 
Texas  Midland  B.  R.  v.  BuUer,  207  S.  W.  344. 
<8=>280(8)  (Tex.Civ.App.)  Where  under  the  in- 
structions the  jur^  could  find  for  plaintiff,  a 
railroad  fireman,  injured  in  a  collision,  onlr 
if  the  en^eer  was  negligent  rn  falling  to  dis- 
cover the  open  switch,  etc.,  held,  that  the  re- 
fusal of  Itinher  instructions  that  the  engineer 
was  not  negligent  in  doing  no  more  than  he 
did  to  stop  the  train  after  discovering  th<- 
open  switch,  that  negUgence  could  not  be 
based  on  the  fact  the  switch  was  open,  etc., 
was  proper.— Lancaster  v.  Maya,  207  8.  W. 
676. 

«=s>26l  (Tex.Civ~App.)  Requested  charge  that 
acts  or  quarrels,  the  result  of  sadden  ontbnrsts 
of  temper,  are  not  grounds  for  divorce,  where 
not  correct  in  its  entirety,  was  properly  re- 
fused, but  sufficiently  called  court's  attention  to 
omission.— McNabb  v.  McNabb,  207  S.  W.  129. 
9=>26l  (Tez.Civ.App.)  Where  instructions  are 
requested  as  a  whole,  some  of  which  are  in- 
consistent with  each  oHier  and  others  obvioa«- 
ty  improper,  the  court  need  not  aeparate  the 
good  from  the  bad  and  la  Justified  ia  refusing 
them  all.— St.  Paul  Fire  &  Marine  Ina.  Co.  v. 
Pipkin,  207  S.  W.  360. 

(Q)  C»»a«rat)tlOB  aad    Operatloa. 

9=a295(6)  (MoJk.pp.)  It  cannot  be  aaid  that, 
taking  tlie  instructions  as  a  whole,  there  was 
no  error  where  one  instruction  in  and  of  it- 
self authorised  a  verdict  against  a  railroad  for 
overflow  from  insufficient  opening,  without  re- 
gard to  whether  the  floed  was  unprecedented, 
mongb  another  instruction  submitteid  that  ques- 
tion.—Riffe  V.  Wabash  By.  Co.,  207  S.  W.  78. 
4=>296(3)  (Ky.)  In  servant's  action  for  is- 
juties,  error  in  instruction  defining  employ- 
er's duty  to  be  to  keep  elevator  in  reaaonablv 
safe  condition  held  cured  by  limiting  right  ta 
recover  to  negligent  breach  of  duty,  with  prop- 
er definition  of  negligence.- Lexington  Roller 
MiUs  Co.  V.  Fields.  207  S.  W.  477. 

In  servant's  action  for  injuries,  instruction 
was  not  erroneous  as  failing  properly  to  qu^i- 
fy  right  of  recovery,  where  such  qualifications 
were  correctly  set  out  in  other  instructionii, 
and  criticized  instruction  closed  with  state- 
ment requiring  finding  under  such  other  in- 
structions.— Id. 

«=9296(3)  (Tex.Civ.App.)  Contention  that  from 
special  instruction  given  jury  might  have  Ik>- 
lieved  that  railroad  company  owed  plaintiff 
employe  no  duty  even  after  discovering  his  per- 
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il,  is  not  tenable,  In  view  of  Inatraction.  that 
duty  of  operators  of  train  to  nse  ordinary  care 
was  not  diminished  or  dispensed  with  because 
of  the  fact  that  plaintiff  might  have  been 
wrongfully  upon  the  track. — B^rick  v.  Interna- 
tional &  G.  N.  Ry.  Co.,  207  S.  W.  198. 
^=>296(11)  (Mo.)  An  erroneous  instruction  in 
condemnation  proceeding  that  in  estimating 
the  value  and  damages  the  jury  might  dis- 
regard all  testimony  and  act  on  their  own 
judgment  was  not  cured  by  other  instructions 
inconsistent  and  contradictory  *  tberet'O  giTen 
for  other  parties.— In  re  Sixth  Street,  207  S. 
W.    503. 

VXn.   OUBTODT.   OOHPITOT,  AND  SB- 

ubx:hations  of  timrr. 

«=>30e  (Tex.Civ.App.)  That  some  of  Jurors, 
in  passing  opoD  question  of  negligence  of  de- 
fendant's agent,  stated,  in  substance,  that  one 
of  plaintiffs  was  more  guilty  of  negligenee  than 
said  agent  did  not  show  misconduct. — ^Wash- 
ington V.  Austin  Nat.  Bank,  207  a  W.  882. 
9=9314(1)  (Tex.CivApp.)  In  a  personal  injury 
action  against  a  railroad  company  wherein  the 
jury  failed  to  agree,  a  statement  by  the  Jud^e 
after  the  jury  had  retired  as  to  the  desirabil- 
ity of  bringing  in  a  verdict  held  not  coercive. 
—Texas  Midland  R.  R.  v.  Brown,  207  S.  W. 
340. 

UC  VBBDIOT. 
(A)  General  Terdlet. 

€=>327  (M«.App.)  The  purchaser  of  a  railroad 
need  not  be  mentioaed  in  verdict  in  action 
against  it  and  the  prior  receivers  thereof  to  es- 
tablish and  enforce  liability  of  receivers  for 
damages,  which  the  purchaser  agreed  should 
be  paid;  liability  of  the  purchaser  flowing  as 
matter  of  law  from  establishment  of  the  claim 
against  the  receivers. — Rifle  v.  Wabash  Ry.  Co., 
207  S.  W.  78. 

9=>33l  (Tex.Civ.App.)  Where  under  the  charge 
the  only  theory  on  which  verdict  could  be  ren- 
dered against  defendant  for  injuries  to  rail- 
road fireman  was  negligent  lookout,  a  verdict 
for  plaintiff  could  not  be  indefinite  in  that  it 
rould  not  be  known  whether  jury  found  on 
fome  other  acts  of  neriigence.— Lancaster  v. 
Mays,  207  S.  W.  67ft. 

<B)    Special  Interrocatorte*  and  Flndtnv*. 

«=»349(3)  (Ark.)  Ia  action  a^inst  provision 
dealer  for  negligence  in  sale  of  poisoned 
flour  to  plaintiff's  husband,  whereby  plaintiff 
was  poisoned,  instructions  in  form  of  interrog- 
atories, though  peculiar  and  unasnal,  stating  law 
correctly,  and  containing  no  reversible  error, 
hfid  proper.— Helnemann  v.  Barfleld,  207  S.  W. 
.->8. 

^»350(1)  (Tex.Civ.App.)  Where  a  case  ia  sub- 
mitted on  special  issues,  a  party  is  entitled  to 
an  affirmative  presentation  of  an  issue  raised 
by  the  pleacHngs  and  evidence. — Sherrill  v. 
I'nion  Lumber  Co.,  207  S.  W.  119. 
«=»350(1)  (Tex.Civ.App.)  Contention,  in  action 
on  guardian's  bond,  that  charge  was  upon  the 
weight  of  the  evidence,  because  It  failed  to 
submit  value  of  certain  items  of  property  turn- 
ed over  on  prior  accounting,  will  be  overruled, 
where  appeUants  point  out  do  evidence  show- 
ing that  such  items  were  of  any  greater  value 
than  that  at  which  they  were  accepted  by 
plaintiffs.— Davis  v.  White,  207  8.  W.  679. 
«=>380(3>  (Tex.Civ.App.)  Issues  submitting 
nuestion  as  to  amount  of  loss  sustained  by 
plaintiffs  against  D.  as  guardian,  and  as  exec- 
utor and  trustee,  held  properly  refused,  as  call- 
ing for  a  conclusion  upon  a  mixed  <)iie8tion  of 
law  and  fact.— Davis  v.  Whtte,  207  S.  W.  679. 
Where  probate  court'  never  authorized  guard- 
ian to  expend  any  part  of  gnardianBhip  fund, 
and  guardian  had  ample  funds  as  executor  and 
trustee  to  educate  and  maintain  wards  as  he 
was  directed  to  do  under  wiU,  question  as  to 
amount  expended  by  guardian  for  maintenance 
and  education  was  immaterial,  in  suit  on  the 


guardianship  bond,  and  was  properly  not  sob- 
mitted.— Id. 

In  suit  on  guardianahip  bond,  held,  that  court 
properly  refused  questions  submitting  in  sub- 
stance whether  money  collected  by  guardian  as 
such  had  been  turned  over  to  plaintiffs,  in  ac- 
counting suit  brought  against  Urn  as  executor 
and  trustee.— Id. 

«s>3S0(6)  (Tez.Civ.App.)  In  «n  action  against 
a  carrier  for  damages  to  live  stock  from  negli- 
gent delay  in  loamng,  it  was  proper  to  refuse 
to  require  a  finding  whether  the  delay  was 
caused  by  the  weakened  condition  of  defend- 
ant's roadbed  from  excessive  rains,  since  it 
might  be  found  that,  in  the  exercise  of  ordi- 
nary care,  the  carrier  should  have  been  pro* 
vided  against  such  rains,  and  particularly 
where  the  jury  found  the  delay  was  not  caused 
by  an  unavoidable  accident  brought  about  by 
heavy  and  excessive  rains. — Kansas  City,  H. 
&  O.  Ry.  Co.  of  Texas  v.  Bomar,  207  S.  W. 
570. 

^33S0(8)  (Tex.CivJkpp.)  In  suit  on  guardian- 
ship bond,  where  undisputed  evidence  showed 
that  guardian  had  failed  to  accoont  for  foard- 
ianshlp  fund,  there  was  no  necessity  of  sub- 
mitting issue  as  to  amount  which  had  been 
lost  by  guardian  as  executor  and  trustee.— Da- 
vis V.  White,  207  S.  W.  670. 
«B»3St(2)  (Tex.Civ.App.)  Where  ease  is  sub- 
mitted apoo  special  issues,  failure  to  snbmit  an 
issoe  does  not  present  a  ground  of  reversal, 
unless  its  submission  has  been  requested  in 
writing  by  the  eomplainiiur  party,  in  view  of 
Rev.  St.  1811,  art.  1985!-l)avis  v.  WWte,  207 
S.  W.  670. 

«s>35l(6)  (Tex.CivJtLpp.)  In  action  for  death 
of  emplojrC,  r^osal  to  submit  issue  of  whether 
foreman  informed  employ^  of  danger  incident 
to  work  was  not  error,  where  issue  of  whether 
employe  comprehended  danger  had  previous- 
ly been  submitted,  such  issue  completely  cov- 
ering that  refused,- Ban  Antonio  Portland  Ce- 
ment Co.  V.  Oschwender,  207  S.  W.  967. 
«=»352(1)  (Tex.Civ.App.)  An  affirmatlTe  in- 
struction held  to  snfflciently  present  same  issue 
as  that  requested,  although  requested  instruc- 
tion was  in  the  negative  form.— Sherrill  v.  Un- 
ion liumber  Co.,  207  8.  W.  148. 
«s>352(4)  (Tex.Civ.App.)  A  special  Issue, 
simply  whether  defendants  were  guilty  of  neg- 
ligence, should  not  be  submitted  over  timely 
exception  to  it  as  not  confined  to  negligence 
pleaded  as  well  as  shown  by  evidence.— ^aaisom 
Gin  Co.  V.  Measels.  207  S.  W.  366. 
«=»352(5)  (Tex.Civ.App.)  In  an  action  for  in- 
juries resulting  to  nve  stock  from  dslior  in 
loading,  where  plaintiff  relies,  both  on  the  neg- 
ligent condition  of  •  switch  preventing  loading 
and  the  muddy  condition  of  the  loaung  pens 
as  distinct  acts  of  negligence,  they  require  sub- 
mission as  distinct  and  separate  special  issues, 
unless  the  pens'  condition  is  proved  merely  to 
show  effect  of  delay.— Kansas  City,  M.  A  O. 
Ry.  Co.  of  Texas  v.  Bomar,  207  S.  W.  670. 

In  an  action  for  damages  resulting  only  from 
delay  in  loading  cattle,  requiring  them  to  re- 
main in  the  carrier's  muddy  pens,  there  was  no  ' 
error  in  not  submitting  the  negligent  condition 
of  the  pens  upon  which  no  Independent  damage 
was  sought,  as  special  issue  where  the  jury 
were  instructed  to  determine  if  such  condition 
caused  the  delay.— Id. 

X.   TRIAZ.  BT  OOVBT. 
(A)  Hearinv  and  Determination  of  Canse. 

«=>370(2)  (Ky.)  Though  parties  to  an  equitable 
action  are  not  entitled  as  a  matter  of  right  to 
have  a  purely  equitable  issue  submitted  to  a 
jury,  it  18  within  chancellor's  discretion  to  ob- 
tain advisory  aid  of  jury  upon  such  issue. — 
Eariy  v.  Early.  207  8.  W.  466. 
«=937l  (Ky.)  Bven  where  either  party  is  en- 
titled to  a  trial  by  a  jury  of  an  iasne  out  of 
chancery,  the  motion  therefor  moat  be  season- 
ably made,  and  otherwise  It  Is  tfaa  eonrt's  duty 
to  deny  it;  and  a  motion  for  such  trial,  made 
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after  th6  erldence  i«  entirely  made  np  b;  depo- 
sitions, etc.,  was  too  late.— R.  E.  Jones  &  Co. 
T.  Northern  Agsur.  Co.,  limited,  of  London, 
England,  207  S.  W.  459. 

«s>374(2)  (Ky.)  If  the  chancellor  submitted  to 
a  jury  the  question  of  fact  as  to  whether  an 
insarer'a  arbitrator  was  an  impartial  and  ^s- 
interested  appraiser,  its  verdict  would  have 
been  advisory  only. — R.  E.  Jones  &  Co.  v. 
Northern  Aasnr.  Co.,  Limited,  of  Tjondon,  Eng- 
land. 207  S.  W.  459. 

«5>374(2)  (K7.)  Where  distinctly  legal  issue  is 
presented  to  jury  by  chancellor,  verdict  of  jury 
is  conclusive,  and  will  not  be  disturbed,  unless 
flagrantly  against  the  evidence;  but,  where  is- 
sue is  purely  equitable,  chancellor  may  disre- 
gard verdict  and  enter  judgment  in  conformity 
with  his  view  of  the  weight  of  the  evidence.— 
Early  v.  Early,  207  S.  W.  466. 

In  surviving  wife's  action  for  dower  and 
share  of  personalty,  involving  validity  of  ante- 
nuptial contract  alleged  by  wife  to  have  been 
procured  through  fraud,  issue  of  fraud  waa  of 
purely  equitable  cognisance,  and  jury's  verdict 
thereon  waa  nMoely  advisory. — Id. 

(B)  Flmdlnaa  of  Fact  «ad  CoBelnaloBS 
of  Itavr. 

«=»392(3)  (Tez.Civ.App.)  Rev.  St.  1911,  art 
1989.  providing  that  on  trial  by  court  "judge 
shall,  at  request  of  either  party,  state  in  writ- 
ini;  his  conelnsions  of  law  or  fact,  does  not  re- 
quire that  the  request  to  the  court  be  in  writ- 
ing.—Griner  V.  Trevino,  207  S.  W.  947. 
<8s»3»5(5)  (Tex.Civ.App.)  The  court's  findings 
should  be  of  facts,  and  should  not  indude  evi- 
dence which  it  thought  established,  as  facts, 
findings  made. — Spearman  v.  Mims,  207  S.  W. 
57.H. 

TROVER  AND  CONVERSION. 

See  Appeal  and  Error,  «5>1041;  Chattel  Mort- 
gages, ^s>177;  Judgment  «=>802;  Landlord 
and  Tenant  4t=>274;  Limitation  of  Actions, 
«s»127,  167;    Pleading,  «s>204,  430. 

X.  ACTS  ooirsTmrriKG  conver- 
sion and  riABIUTT 
THEREFOB. 

<&=>7  (Tex.Civ.App.)  A  landlord  who,  after 
ousting  a  tenant  from  the  premises  for  non- 
payment of  rent,  takes  possession  of  the  ten- 
ant's personal  effects  found  on  the  leased  prem- 
ises, and  excludes  the  tenant  from  access 
thereto  temporarily,  is  guilty  of  conversion. — 
Henderson  v.  Beggs,  207  S.  W.  566. 

n.  ACTIONS. 

(A)  Rlvl>t  of  Action  and  Defense*. 

$=>22  (Tex.Civ.App.)  Where  a  lessor  upon 
ousting  lessee  from  the  premises  has  taken 
possession  of  the  lessee's  personal  property, 
the  lessee  did  not  abridge  his  rights  to  re- 
cover for  conversion  by  refusing  a  tender  of 
the  property  after  the  conversion  was  com- 
plete.—Henderson  V.  Beggs,  207  S.  W.  666. 

(B)  Trial,  Jadsment.  and  Revtevr. 

€=366  (Mo.App.)  Evidence  in  action  based  on 
claim  of  abstraction  of  money  by  defendant 
from  plaintiff's  safe  held  to  make  a  case  for 
the  jury.— Peter  Hauptmann  Tobacco  Co.  v. 
Unverferth,  207  S.  W.  288. 


TRUST  DEEDS. 


See  Mortgages. 


TRUSTS. 


See  Assignments  for  Benefit  of  Creditors, 
44,  295,  833;  Election  of  Remedies,  «=»7; 
Fraudulent  Conveyances.  ®=>llli  237; 
Ouardian  and  Ward.  ^=358,  180:  Husband 
and  Wife,  «=s>272;  Judgment  «=>590;  Trial, 
«ss>S50. 


I.  OBEATXOK,  EXISTENOB,   AKB  TA- 
UDITT. 

<A)  B:zprea«    Trasta. 

€=»I2  (Mo.)  One  who  is  soi  juris  cannot  cre- 
ate a  spendthrift  trust  for  his  own  benefit- 
Jamison  V.  Mississippi  Valley  Trust  Co.,  207 
S.  W.  788. 

The  creditors  of  the  beneficiary  of  a  trust 
have  no  right  to  complain  of.  a  gift  to  the 
beneficiary  whicji  restricts  the  use  in  such  msD- 
ner  that  they  cannot  reach  it  the  creditors 
of  the  donor  only  being  concerned.— Id. 
4x3 1 3  (Mo.)  Equity  does  not  enforce  a  mere 
executory  agreement  for  a  trust  which  is  whol- 
ly voluBtary.-rfiarding  v.  St  Louis  Union 
Trust  Co.,  207  S.  W.  6a. 
®=920  (Tex.Civ.App.)  Trusts  may  be  created 
by  conveyance  or  assignment  to  the  donee,  or 
by  transfer  to  third  persons  upon  declared 
terms,  or  npon  dedarations  whldi  fasten  a 
beneficial  interest  but  retains  the  legal  title  in 
the  donor.— Samuell  v.  Brooks,  207  S.  W.  G2&. 
^E»25(l)  (Tex.Civ.App.)  Trusts  may  be  creat- 
ed by  conveyance  or  assignment  to  the  donee, 
or  by  transfer  to  third  persona  upon  declared 
terms,  or  npon  declarations  which  fasten  a 
beneficial  interest  but  retain  the  le^al  title  in 
the  donor;  language  showing  unequivocally  an 
intention  on  his  part  to  create  a  trust  being  es- 
sential under  the  first  method,  but  not  under 
the  second  and  third. — Samuell  v.  Brooks,  207 
B.  W.  626. 

4=944(3)  (Mo.)  Trust  In  personalty  created  hj 
express  declaration  and  present  conveyance  to 
a  definite  beneficiary  can  be  enforced  only  on 
evidence  so  clear,  full,  and  demonstrative  at 
to  banish  any  reasonable  doubt  as  to  the  ex- 
istence of  every  essential  element. — ^Harding  t. 
St  Louis  Union  Trust  Co.,  207  S.  W.  68. 
4=>S9(1)  (Mo.)  Executed  trust  created  in  per- 
sonalty by  express  declaration  and  present  con- 
veyance to  a  definite  beneficiary  is  irrevocable, 
though  voluntary.— Hai^ng  v.  St.  Louis  Union 
Trust  Co.,  207  S.  W.  68. 

Where  decedent,  about  to  travel,  wrote  son 
that,  if  anything  occurred  to  him,  he  had  placed 
bonds  in  an  envelope  in  a  safety  deposit  box 
indorsed  as  the  property  of  the  son,  there  was 
no  present  irrevocable  creation  of  a  trust  in 
favor  of  the  son.— Id. 

(B)  Resnltinar  Traa^a. 

«=363iA  (Ark.)  Where  plaintifT  bad  furnished 
half  the  consideration  for  land  in  which  be 
was  to  have  an  undivided  half  interest  title 
holder  to  hold  in  trust  for  him,  and  the  title 
holder  conveyed  the  land  by  absolute  deed  to 
defendant,  who,  with  knowledge  of  plaintiff's 
interest  agreed  orally  to  hold  as  his  trustee, 
a  trust  resulted  in  plaintiff's  favor,  valid  on- 
der  the  sUtute  of  frauds  (Kirby's  Dig.  |  3666). 
—Davis  v.  Dickerson,  207  8.  W.  436. 

(C)   Constraetlve  Trasts. 

«=»92i/2  (Ark.)  Kirby's  Dig.  {  3666,  providing 
that  trust  can  only  be  created  by  writing,  re- 
fers only  to  express  trusts,  and  has  no  refer- 
ence to  trusts  ex  maleficio. — ^Barron  v.  Stuart, 
207  S.  W.  22. 

4=>96  (Ark.)  Where  a  trust  ex  maleficio  is 
based  on  a  promise,  the  promise  need  not  be 
expressly  made,  for  actual  co-operation  or  si- 
lent acquiescence  may  have  the  same  effect.— 
Barron  v.  Stuart  207  S.  W.  22. 
4=»97  (Ark.)  If  a  testator  is  induced  to  make 
a  will  by  a  promise,  express  or  implied,  on  the 
part  of  the  legatee  that  he  will  devote  his  leg- 
acy to  a  certain  trust  a  secret  trust  is  cre- 
ated, and  equity  will  apply  the  property  ob- 
tained in  accordance  with  his  promise,  not- 
withstanding Kirby's  Dig.  f  3668.- Barron  v. 
Stuart  207  S.  W.  22. 

«=»!  10  (Ark.)  Parties  seeking  to  prove  a  trust 
ex  maleficio  must  establish  the  same  by  clear 
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and  utiafactorr  evidence.— Barron  t-  Stuart. 
207  S.  W.  22.  . 

In  an  action  to  establish  a  trust,  clear  and 
satisfactory  evidence  keM  to  establish  that  a 
decedent  was  induced  by  the  promise  of  de- 
fendant, to  devise  all  his  property  to  her,  with. 
the  understandine  that  the  property  was  to  be 
divided  amona  children  in  a  certain  manner. 
—Id. 

In  a  suit  to  establish  a  trust  in  property  de- 
vised, evidence  held  to  show  that  testator  de- 
clared his  Intention  of  dividing  his  money  and 
other  personal  property  among  all  his  children, 
including  his  grandchildren,  and  devised  the 
property  to  his  wife,  with  the  understanding 
that  it  be  so  divided.— Id. 

n.   OOKSTBUOTION  AMV  OFERA- 

TIOW. 

(A)  la  General. 

€=>II4  (Tez.Ciy.App.)  A  written  declaration 
by  grantor  that  a  deed  absolute,  already  given, 
was  in  fact  a  mortgage,  and  that  the  grantee 
should  sell  the  property,  pay  off  the  incnm- 
bronces,  and  set  aside  ^,000  in  trust  for  gran- 
tor's daughter,  created  a  complete  and  execut- 
ed trust  as  to  the  9^,000  enforceable  in  equity, 
although  gruitor  could  delay  funds  becoming 
available  until  his  death  by  refusing  to  execute 
a  deed  for  the  property  wnen  sold.— Samnell  v. 
Brooks,  207  S.  W.  626. 

VZ.  AOOOVNTINO  AND  OOMPENSA. 
TIOX  OF  TRUSTEE. 

®=>289  (Tex.)  Where  property  in  defendant's 
name  is  impressed  with  a  trust  in  plaintifTs 
favor,  plaintifTs  right  to  an  accounting  of  the 
property  when  sold  cannot  be  defeated  by  a 
mere  prior  offer  on  defendant's  part  to  convey 
the  property  to  plaintiff  and  another.— Home 
Inv.  Co.  V.  Strange,  207  S.  W.  307. 

Vn.  E8TABU8HMENT  AND  EN- 
FOBOEMENT   OF  T&ITST. 

(A)   Rlorbts  of  Ceatnt  <lne  Trvst  ••  •arilBat 
Trustee. 

«E9336  (Tex.Giv.App.)  Where  trustee  seeks  to 
repudiate  the  trust,  the  beneficiary  may  sue  to 
enforce  the  trust.— Warren  v.  Parlin-Orendorff 
Implement  Co.,  207  S.  W.  586. 
€=3339  (Ark.)  On  a  breach  of  trust,  the  bene- 
ficiary  has  his  remedy  by  personal  action 
against  the  trustee  notwithstanding  that  the 
trust  property  has  been  conveyed  to  an'  inno- 
cent person.- Davis  t.  Dickerson,  207  S.  W. 
436. 

<B)  Blgrlit  to  Follow  Trnst  Propertr  or 
Proceeds  Tbereof. 

«=>356(1)  (Ark.)  Where  plaintiff  had  furnish- 
ed half  the  consideration  for  land  in  which  he 
was  to  have  an  undivided  half  interest,  title 
holder  to  hold  in  trust  for  him,  and  the  title 
bolder  conveyed  the  land  by  absolute  deed  to 
defendant,  who.  with  knowledge  of  plaintiff's 
interest,  agreed  orally  to  hold  as  bis  trustee, 
a  trust  resulted  in  plaintiff's  favor,  valid  under 
the  statute  of  frauds.  Kirby's  Dig.  |  3666.— 
Davis  T.  Dickerson,  207  S.  W.  436. 

(O)  AetlOBB. 

<8=s>359(l)  (Ark.)  Where  land  held  in  trust  was 
conveyed  by  the  trustee  in  breach  of  bis  trust, 
the  cestui  que  trust  could  sue  for  the  value  of 
the  land  on  account  of  the  violation  of  the 
trust  or  could  sue  for  money  had  and  received 
for  his  benefit  and  recover  the  price  realized  on 
the  same.— Davis  t.  Dickerson,  207  S.  W.  436. 
<e=»359(2)  (Tex.CiT.App.)  Perfect  or  complete 
voluntary  trusts  are  enforceable  in  equity,  but 
executory,  incomplete,  or  promissoirr  trusts 
are  not.— Samuell  v.  Brooks,  207  S.  W.  626. 
«=>366(3)  (Ark.)  In  a  suit  to  quiet  title  if  it 
is  necessary  to  show  that  the  beneficiary  of  a 


trust  bad  aoquicad  the  iegal  title,  the  trustee, 
or  his  heirs.  If  the  trustee  be  dead,  are  neces- 
sary paities;— -McCoy  v.  Anderson,  207  S.  W. 
213. 

€=>371(B)  (Ark.)  The  allegation  in  defend- 
ant's cross-bill  that  the  record  title  was  Qut- 
standing  in  one  whom  defendant  claimed  held 
title  in  trust  for  her  ancestor  is  not  an  aver- 
ment that  the  legal  title  was  still  in  the  al- 
leged trustee.— McCoy  v.  Anderson,  207  S.  W. 
213. 

e=>372(l)  (Ark.)  Where  the  cestui  que  trust 
died  in  possession  claiming  title  to  the  land  as 
against  intruders,  trespassers,  or  mere  occu- 
pants, it  will  be  presumed,  in  a  contest  between 
the  heirs  of  the  cestui  and  a  mere  occupant  or 
trespasser,  that  the  cestui  had  before  bis  death 
acquired  ue  legal  title.— McCoy  v.  Anderson, 
207  S.  W.  213. 

«=»372(1)  (Tex.Civ.App.)  The  burden  is  upon 
the  party  claiming  a  resulting  trust-  in  land 
to  trace  the  funds  claimed  as  his  own  into  the 
property  purchased.— Diltx  v.  Dodson,  207  S. 
W.  356. 

TURNPIKES  AND  TOLL  ROADS. 

I.  E8TABZ.ISHBCENT.   OONSTBUO. 
TION.  ANB  BCAJnTTENAITOE. 

&=>3I  (Ky.)  In  turnpike  company's  stockhold- 
ers' action  for  settlement  of  affairs  and  distri- 
bution of  assets,  the  company  was  properly 
charged  with  full  anonitt  that  bad  been  due 
from  county,  though  settlement  was  made  for 
reduced  amount,  where  deduction  was  for  divi- 
dends due  county  and  could  have  been  credited 
on  pro  rata  due  county  as  stockholder;  other 
stockholders  being  entitled  to  full  amount — 
Hustonville  &  Cotfey's  Mill  Turapike  Road 
O).  V.  McAninch's  Adm'r,  207  8.  W.  458. 

In  turnpike  company's  stockholders'  action 
for  settlement  of  affairs  and  distribution  of  as- 
sets, the  company  was  properly  charged  with 
fall  amount  of  proceeds  of  sale  of  tollhouse, 
notwithstanding  item  in  1890  report  reading 
"to  amount  collected  on  house  and  lot  $275.00, 
where  sale  was  made  in  1906  and  president  of 
company  while  testifying  did  not  explain  item 
or  daim  it  referred  to  such  sale. — Id. 

TURNTABLE  DOCTRINE. 

See  Negligence,  ®=a23. 

UNITED  STATES. 

See  Intoxicating  liquors,  4=3l7;   War,  4=»4. 

UNITED  STATES  FOOD  ADMINISTRA- 
TION. 

See  War,  «3»4. 

USE  AND  OCCUPATION. 

See  Landlord  and  Tenant,  «s>2U0. 

USURY. 

n.  PEIfAi:.TIES    AHB    FORFEITURES. 

«s»t40  (Tex.CiT.A^.)  Glie  maker  of  notes 
who  has  paid  nbtlung  thereon  cannot  sue  the 
payee  for  the  penalty  for  charging  usury  im- 
posed by  Vernon's  Sayles'  Ann.  Oiv.  St.  1014, 
art.  4982,  where  another  has  assumed  payment 
of  the  notes;  such  action  being  maintainable 
only  by  the  party  paying  the  usurious  interest 
or  his  legal  representatives.— Bnrch  v.  First 
Guaranty  State  Bank  of  Quanah,  207  8.  W. 
552. 

VACCINATION. 

See  Constitutional  Law,  €=»S4,  255;    Schools 
and  School  Districts,  €=>158. 
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VENDOR  AND  PURCHASER. 

See  Appeal  and  Error,  4=>  1177;  Bills  and 
Notes,  4=3467;  Brokers.  €=»46;  Cancella- 
tion of  Instmments,  dbs»87;  Cbhinperty  and 
Maintenance,  «=»7;  Onrtesy,  «=»8;  Deeds, 
«=394.  108;  Estoppel.  «s>97;  Evidence.  «=> 
218,  271,  418,  419,  568;  Fixtures,  e=>7,  21, 
35;  Frand.  9=959;  Fraudnlent  Cnnveyancea. 
€=>296;  Homestead.  ®=»117;  Hnsband  and 
Wife,  <8=»78,  156,  193,  198.  273;  InjuncHon. 
^=>128;  Jndement.  4s>104:  Limitation  of 
Actions,  «E»195;  Logs  and  Logging,  e=>5; 
Mortgages,  «s>353:  Partition,  «=>10e; 
Pleading,  «=»49 ;  Quieting  Title,  <3=s>44 : 
Railroada,  «=»194:  Receivers,  i8=»125,  128, 
154;  Sales;  Specinc  Performance,  ♦s'S,  12, 
13,  29,  47;  Subrogation,  «s>23;  Tenancy  in 
Common,  i8=>15;  Trespass  to  Try  Title.  <8=» 
4;  Tnmpiltes  and  ToU  Roads,  «=>81;  Wills, 
«a»T71,  862;  Witnesses,  «=3379. 

I.  BEOmSITES  AND  VAXJDITT  OF 
OOHTBAOT. 

«=>8a)  (Tex.CiT.A»p.)  Whera,  ia  an  exchange 
of  propertir,  the  values  of  the  land  or  person- 
alty i*  agreed  upon,  tb«  transaction  is  a  sale 
and  not  an  excliange,  and  the  rules  of  law  gov- 
erning In  cases  of  sales  will  control,  rather  than 
the  law  of  exchange.— McDonald  v.  Whaley,  207 
8.  W.  e09. 

n.  ooirgTBPOTioy  ahp  opera- 
tion OF  OONTRAOT. 

'4a»54  (Tei.Civ.App.)  Purchaser,  having  pos- 
session of  land  aitd  having  paid  the  entire  con- 
sideration, has  an  equitable  title  superior  to 
vendor's  legal  title.— Maattrson  v.  Pullen,  207 
S.  W.  537.  ,    ^ 

Purchaser  who  has  not  paidany  of  the  con- 
sideration has  not  sufficient  title  to  anthorise 
recovery  of  land  from  vendor,  bis  only  right 
being  to  tender  consideration  and  ask  for  spe- 
cific performance. — Id. 

in.  MODIFIOATIONOK  RESCISSION 
OF  CONTRACT. 

(B^   ReaelMloa  by  Vendor. 

9a»89  (Tex.GiT.Api>.)  Vendor,  by  selling  one  of 
Bia  Uen  notes,  loses  th«  rigtit  to  rescind  the 
sale.— Van  Valkenburgh  ▼.  Ford,  207  S.  W.  406. 

XV.  FERF4MUIANOE  <MF  OONTRAOT. 

(D)  Pannent  of  Pnroltaae  Moaer. 

«=3l87  (Tex.Civ.App.)  Where  a  land  contract 
provided  that  the  sale  might  be  declared  void 
if  the  first  note  with  interest  were  not  paid  on 
a  fixed  date,  and  the  grantee  refused  to  accept 
the  payment,  he  waived  his  right  to  payment 
on  such  date.— Eason  v.  Fowler,  207  S.  W.  958. 

▼.  RXOKTS   AND  UABIUTIE8   OF 
FARlStKS. 

(B)  Aa  to  Tkira  Peraoaa  In  oeaeital. 

«=3>2I8  (Ky.)  If  the  very  presence  of  a  per- 
manent structure  diminishes  the  market  value 
of  'adjoining  land,  or  the  placing  of  an  obstruc- 
tion in  a  stream  causes  immediate  injury,  the 
cause  of  action  then  accrues,  and  is  in  the  then 
owner  of  the  land.— Lexington  &  E.  Ry.  Co.  t. 
Grain.  207  S.  W.  447. 

If  no  immediate  injury  results  from  erection 
<tf  a  permanent  structure  or  the  placing  of  ob- 
struction in  a  stream,  no  cause  of  action  aris- 
ea  until  it  is  apparent  to  person  of  ordinary 
prudence  that  some  injury  has  resulted,  and 
cause  ot  action  is  always  in  person  owning  land 
when  injury  actually  occurs. — Id. 

Where  no  damage  occurred  to  land  from  an 
obstruction  of  a  water  course  diverting  water 
through  the  land  prior  to  its  purchase  by  plaiu- 
tiff,  the  cause  of  action  was  m  him,  and  not  in 
his   vendors,   merely   because   the  obstruction 


was  placed  in  the  stream  wUl«  tmch  Teodort 
owned  the  land.— Id. 

(O  B«aa  KI4*  Pavehaaera. 

«s>232(3)  (Ark.)  Defendant,  in  injunction  set- 
ting up  a  right  of  possession  under  a  prior  un- 
recordied  lease,  adverse  to  record  owner  of  fee, 
had  burden  of  establishing  his  right  to  posses- 
sion by  showing  that  purchaser  had  actual  no- 
tice -thereof  or  knowledge  of  facts  which  wouU 
have  led  a  man  of  ordinary  prudence  to  in- 
quiries which,  if  pursued  with  reasonable  dili- 
gence, would  have  informed  purchaser  of  de- 
fendant's possession.^Staples  v.  Freeman,  207 
8.  W.  433. 

«=9236  (Tex.Civ.App.)  First  wife  of  decedent 
claiming  land  in  trespass  to  try  title  in  thi- 
riglrt  of  her  son  against  tbe  second  wife  held 
not  a  bona  fide  purchaser  in  good  faith,  having 
notice  when  sha  purchased  ber  son's  interest  of 
the  second  wife  s  claim,  and  not  bavine  pai<I 
valuable  consideration.---Johnson  v.  Jonnson. 
207  8.  W.  202. 

4=>243  (Ark.)  Actual  notice  may  be  proved  br 
direct  or  positive  evidence  that  notice  was  per- 
sonally given  to  the  person  to  be  notified,  or 
by  circumstances  warranting  the  inference  that 
actual  notice  was  given;  it  being  a  question  of 
fact  provable  by  any  legitimate  evidence  tend- 
ing to  strengthen  or  impair  a  conclusion  "f 
notice.— Staples  v.  Freeman,  207  S.  W.  ■»."». 
^^244  (Ark.)  In  action  by  a  purchaser  hanDg 
record  title  to  enjoin  trespass  by  defendnnt 
datming  under  a  prior  unrecorded  leaae  from 
the  same  vendor,  evidence  hHi  to  sustain  a 
decree  dismissing  the  complaint  for  want  of  eq- 
uity in  respect  to  notice.— Staples  v.  Freeman, 
207  8.  W.  433. 

VX.  REMEDIES  OF  VENDOR. 
CA)  Uea  and  Recovarr  of  I.«ad. 

4sa254(l)  (Tex.  C^v.  App.)  Parchase-mon«-y 
notes  are  secured  by  an  equitable  vendor's  lieu, 
though  there  is  no  express  reservation  of  a 
lien  either  in  notes  themselves  or  in  deed.— 
Luse  V.  Rea.  207  S.  W.  942. 

(B)   Aetioaa   for   Pnrekase   Money. 

4=>320  (Tex.Civ.App.)  Where  notes  given  for 
purchase  price  of  land  contained  only  tbr 
usual  stipulations  regarding  iwyment  of  attor- 
ney's fees,  refusal  of  vendor  and  payee  to  ar- 
cept  payment  of  the  first  note  when  it  tx-canw 
due,  at  which  time  the  maker  of  the  notes  and 
his  vendee  were  ready  and  able  to  pay,  estop- 

ted  the  payee  from  claim^  attorney's  fees.- 
lason  v.  Fowler,  20T  8.  W.  968. 

VIZ.  REMEDIES    OF   PtTRCMASER. 

(A)  Recovery  of  Pnreliaae  Money  Paid. 

®=»334(1)  (Tex.Civ.App.)  Where  vendor  agrcej 
to  sink  well  and  provide  irrigation  plant  br 
certain  date,  purchaser  was  entitled  to  reci.  ■  - 
er  amount  paid  on  contract  upon  vendor's  faH- 
nre  to  sink  well  by  such  date  or  within  a  rea- 
sonable time  thereafter.— McDonald  v.  Whaler. 
207  S.  W.  «09. 

*=»339  (Tex.Civ.App.)  Where  vendor  agreed 
to  sink  irrigation  well  upon  premises  after  pur- 
chaser haa  entered  into  written  contract  i' 
sale  or  exchanged  deeds,  Burchaser  could  not 
recover  purchase  money  paid  on  contract,  unle<» 
vendor  refused  to  sink  well  after  purchaser  h»'! 
offered  to  enter  into  written  contract  or  ex- 
changed deeds.— McDonald  v.  Whaley,  20"  ^ 
W.  609. 

<e=»34l(5)  (Tex.Oiv.App.>  Where  valne  of  au- 
tomobile given  as  part  consideration  in  lac-i 
deal  was  agreed  upon,  the  purchaser  in  rerov- 
ering  consideration  paid,  upon  vendor's  bresol' 
was  entitled  to  the  agreed  value  of  the  aut>- 
mobile,  and  not  its  market  or  intrinric  vain' 
where  automobile  itself  was  not  in  condition  T^ 
be  returned.— McDonald  T.  Whaley,  207  S.  vr 
009. 
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ants  residing  in  C.  county  tliat  caase  should 
be  removed  to  that  coanty^s  alleged  in  their 
plea  of  privilege,— Bay  v.  W.  W.  Kimball  Co., 
207  S.  W.  351. 


VENUE. 

See  Araeal  and  Brror,  «a»544;  Gorporationa, 
«=3S03;  Criminal  Law,  ^=>X22,  1U7,  1150; 
Pleading,  «=>104;   Bailroads,  «=>194. 

I.    KATUHE  OK  STTBJECT  OF  AOTXOK. 

^=>7  (Tez.CiT,App.)  An  implied  promise  to 
perform  a  contract  in  a  count?  other  than  that 
of  defendant's  residence  wiu  not  place  the 
venae  of  a  suit  thereon  in  such  county. — ^Val- 
despino  v.  Dorrance  &  Co.,  207  S.  W.  649. 

If  the  terms  of  a  written  contract  are  Bach 
that  it  must  necessarily  be  performed  in  a  cer- 
tain county,  snit  can  be  maintained  thereon 
in  such  county. — ^Id. 

Suit  on  an  oral  contract  to  return  overpay- 
ments, if  any,  on  a  sale  of  cotton  upon  being 
scaled  and  weighed  in  the  county  of  the  pur- 
chaser's residence,  cannot  be  brought  in  such 
county  under  section  5  of  the  venue  statute, 
but  mast  be  brought  in  the  county  of  the  sell- 
er's residence. — Id. 

^s>7  (Tez.CiT.App.)  Where  plaintilf  sold  hay 
to  defendant  f.  o.  b.  at  a  point  in  Galveston 
coanty,  bnt  drafts  with  bill  of  lading  attached 
were  to  be  sent  to  county  of  defendant's  resi- 
dence, held,  that  the  contract  cannot  be  con- 
strued as  one  to  be  performed  within  Galves- 
ton county,  the  expression  "f.  o.  b."  cars  im- 
plying no  promise  to  pay  for  the  hay  in  Gal- 
veston eoonty  so  as  to  authorize  stiit  therein, 
but  merely  delivery  free  on  board  cars  at  that 
point.— Harris  v.  MoUtt,  207  S.  W.  861. 

n.  BOtnOTI.1!   OB  RESXSENOE  OF 
PARTIES. 

^=>2I  Crez.Civ.App.)  One  who  sues  a  defend- 
ant in  a  county  other  than  that  of  his  resi- 
dence most  bring  his  case  dearly  within  the 
exceptions  to  the  general  nfle  that  a  defendant 
is  entitled  to  be  sued  in  the  county  ot  his  own 
residence.— Valdespino  v.  Dorrance  &  Co.,  201 
S.  W.  ft49. 

«=>22(1)  (Mo.App.)  The  stmimons  having 
been  issued  under  the  second  amended  petition, 
which  was  against  a  corporation  and  individ- 
uals, so  that  the  petitions  preceding  are  not  to 
be  regarded  as  prior  foundations  of  the  suit, 
the  fact  that  the  first  amended  petition  was 
against  the  corporation  alone  can  have  no  effect 
on  the  question  of  jurisdiction  over  the  individ- 
uals residing  in  county  other  than  that  of  the 
suit— Riffe  v.  Wabash  Ry.  Co.,  207  S.  W.  78. 


III.   CHAKOE   OF   VENITE   OR   PIAOE 
OF  TRIAI.. 

•s>70  nJez.Clv.App.)  Under  Rev.  St.  1011, 
art.  1903,  as  amended  by  Acts  35th  Leg.  c.  176 
(Vernon's  Ann.  Civ.  St  Biipp.  li^lS,  art.  1903), 
the  averments  of  a  defendant's  venfied  plea  of 
privilege  that  he  was  a  resident  of  a  county 
other  than  the  one  in  which  suit  was  brought 
are  prima  fade  proof  of  the  facts  averred,  and 
must  be  accepted  as  true,  where  the  contro- 
verting answer  filed  by  plaintiff  attempted  to 
defeat  the  plea  solely  on  the  ground  that  con- 
tract on  which  suit  was  brought  was  to  be 
performed  in  the  county  where  the  venue  was 
laid.— Harris  v.  MoUer,  207  S.  W.  961. 
^=»72  (Tez.Civ.App.)  In  action  on  notes  ez- 
ecnted  by  one  alleged  to  have  authority  to  bind 
defendants  to  payment  in  Tarrant  county, 
where  there  was  a  sworn  plea  of  privilege  tmder 
Vernon's  Sayles'  Ann.  Civ.  St  1914,  art  1908, 
as  amended  by  Acts  35tfa  Leg.  c  176  (Vernon's 
Ann.  Civ.  St.  Supp.  1«16,  art.  1903),  and  is- 
sue joined  as  to  such  authority,  plaintiff  was 
bound  to  sustain  ttis  claim  that  defendants  iiad 
bound  themselves  to  pay  notes  in  oounty  of 
venne,  and  without  anv  evidence  thereof  court 
was  required  to  sustaiu  plea.- Ray  v.  W.  W. 
Kimball  Co..  207  8.  W.  351. 
^=>77  (Tex.Civ.App.)  In  suit  on  notes  secured 
by  chat^l  mortgage,  wherein  appellants  pray- 
ed that  cause  be  removed  to  E.  county,  that 
prayer  would  be  taken  as  waiver  by  the  defend- 


VEROfCT. 


See  Criminal  Law,  «=»881-884;  Trial,  «8=»827- 
352. 

WAR. 

See  Army  and  Navy,  €=>34;  tntozicating  liq- 
uors, ObI?. 

^»4  (Mo.App.)  nt  war  measures  embodied  in 
tiie  rules  of  the  Milling  Division  of  the  United 
States  Food  Administration  did  not  invalidate 
prior  contracts  to  purchase  flour.— J.  C.  Lysle 
Milling  Co.  V.  Sharp,  207  S.  W.  72. 
«=94  (Tez.Cr.App.)  The  state  Legislature 
cannot,  on  the  ground  of  military  necessity, 
pass  a  general  prohibitiom  law,  under  Const, 
art.  16,  i  28,  military  affairs  being  matter  for 
the  federal  government  to  attend  to.— Ez  parte 
Myer,  207  S.  W.  100. 

WATERS  AND  WATER  COURSES, 

See  Onuititutional  Law,  4s»80:  Continuance, 
$3>36;  Corporations,  ^sa394:  Drains; 
Easements,  4=>58;  Injunction,  4^74;  Mu- 
nicipal Corporations,  4=3682;  Pleading,  4=> 
248;  Railroads,  «s>ll3,  114,  194;  Trial,  <9s> 
IM,  253,  295;  Vendor  and  Purchaser,  «=s> 
218,  834,  339. 

IT.  NA-IVRAI.  XAKXS  AITO  PONnS. 

«=>  1 1 1  (Tez.Civ.App.)  Where  original  bound- 
ary followed  lake  meander  line  and  waters  re- 
ceded imperceptibly,  the  water's  edge  was  the 
boundary.— Chew  v.  De  Ware,  207  S.  W.  988. 

V.  SURFACE  X7ATER8. 

4=9118  nCo.App.)  A  railroad  is  not  liable  for 
flooding  land,  where  it  is  caused  by  extraordi- 
nary and  unprecedented  rainfall,— Paulson  v. 
Wabash  Ry.  Co.,  207  S.  W.  81. 

VXn.  ARTIFICIAIi   POin>8,   RESER- 
VOIRS. AND  CHANNEXJi,  DAMS, 
AND  FLOW  AGE. 

«=>I7I(2)  (Mo.App.)  A  railroad  is  liable  for 
flooding  land  if  its  negligence  concurs  with  Ian 
act  of  God  and  is  one  of  the  proximate  causes. 
—Bailey  v.  Wabash  Ry.  Co.,  207  S.  W.  82. 
«s»l79(6)  (Mo.App.)  Evidence,  in  action 
against  railroad  for  flooding  land  from  embank- 
ment sliding  into  stream.  Acid  sufficient  to  go 
to  jury  on  the  defense  of  extraordinary  raln- 
faU.— Bafley  v.  Wabash  Ry.  Co.,  207  S.  W.  82. 

IX.  PUBLIC  WATER  SUPPLT. 
(A)   Domestlo  and    Manleiyal  Pnrit«ae«. 

«:32I0  (Tez.Civ_A.pp.)  In  action  against  city 
for  ploughing  up  plafntflTB  pipe  lines,  held,  that 
allegation  and  proof  of  contract  granting  ez- 
dusive  privilege  to  operate  water  system  was 
unnecessary  to  give  plaintiff  a  remedy  for  con- 
version or  wrongful  injury  to  property,  so  that 
court  erred  in  sustaimng  general  exception  to 
petition  and  entering  judgment  thereon. — Tem- 
pleton  V.  City  of  Wellington,  207  S.  W.  186. 

While  no  action  will  Tie  If  in  order  to  main- 
tain it  plaintiff  requires  aid  from  an  illegal 
transacbon,  the  fact  that  defendant  city  per- 
mitted water  system  equipment  in  its  streets, 
whether  under  a  void  contract  «r  by  permis- 
sion, did  not  authorise  a  wanton  or  willful  in- 
jury to  it.— Id. 

WEAPONS. 

See  Homicide,   e^SOO. 

WEBB-KENYON  ACT. 

See  Commerce,  4=>14;  Intoxicating  Liquors, 
«=sl88. 
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WELLS. 

See  Negligence,  «s»184,  135. 

WILLS, 

See  Deeds,  «=9l77;  Descent  and  Distribution; 
Executors  and  Administrators;  Oaardian  and 
Ward,  ^s>58;  Limitation  of  Actions,  iS=972; 
Public  Lands,  «=>174;  Trial,  <S=>350;  Trnsts, 
<8=»97,  UO;   Witnesses,  <8=>149. 

n.   TESTAMENTART  OAPAOITT. 

9=350  (Mo.)  Testator,  with  mind  enougli  to 
understand  ordinary  affairs  and  kind  and  ex- 
tent of  his  property,  the  natural  objects  of  his 
bounty,  and  tliat  he  is  giving  property  to  devi- 
sees mentioned  in  manner  stated,  is  capable  of 
making  a  wilL— Sanford  v.  HoUand,  207  S.  W. 
818. 

«SE»52(1)  (Ky.)  Where  due  execution  of  paper 
offered  for  probate  as  will  is  proved,  and  paper 
is  not  irrational  in  its  provisions,  or  inconsist- 
ent in  its  structure,  language,  or  details,  with 
sanity  -of  testator,  burden  of  showing  his  in- 
saai^  ahifts  to  conteatants.— Spradlm  v.  Ad- 
ams, 207  S.  W.  471.  ,  ,  , 
«S9S2(1)  (Mo.)  After  formal  proof  of  execu- 
tion and  of  testator's  sanity  contestant  has 
burden  of  adducing  substantial  evidence  to  sup- 

gsrt  allegation  of  testamentary  incapacity.— 
anford  v.  Hrfland,  207  S.  W.  818. 
^=355(1)  (Mo.)  Kvidence  %eld  insufficient  to 
afford  an  inference  that  testator  did  not  Pos- 
sess testamentary  capacity. — Sanford  v.  Hol- 
land, 207  S.  W.  818. 

rV.  BEQTJISITES  AXD  VAUBITT. 

<A)  Nstvre  and  Hlmentlals  of  Testmentary 
Dtapoaltiofia. 

"8=>88(4)  (Tex-CSvApp.)  When  the  grantor  in 
a  deed  reserves  control  of  the  deed  or  right  to 
dispose  of  the  property  during  his  life,  or  a 
deed  is  deposited  with  a  third  party,  but  un- 
der control  of  the  grantor,  and  not  to  take  ef- 
fect until  after  his. death,  such  control  renders 
the  instrument  testamentary  in  character,  with 
the  right  of  revocation  in  the  grantor.—Eckert 
V.  Stewart,  207  S.  W.  317. 

(F)   Mtatake,  Uadne  Inflaenee.  aad  Fraad. 

«=3|63(1)  (Mo.)  On  contest  of  a  will  for  un- 
due influence,  contestant  is  required,  in  first 
instance,  to  assume  full  burden  of  proof  of 
allegation.— Sanford  v.  Holland,  207  S.  W. 
818 

<8=3l63(7)  (Mo.)  Offices  of  affection  and  inter- 
est or  Dusiuess  services  rendered  testator  by 
his  wife  held  not  predicates  of  undue  influ- 
ence, casting  on  her  and  others,  upholding  will, 
on  contest  by  grandson,  any  burden  to  show 
will  was  not  result  of  undue  influence. — San- 
ford T.  Holland,  207  S.  W.  818. 

(O)  Revocatloa  aad  ReTival. 

«=>I83  (Ky.)  Testator's  third  will,  executed 
after  divorce  from  hia  wife,  marriage  to  whom 
bad  revoked  first  will,  revived  by  second  will, 
IhM  to  revoke  second  will  only  in  so  far  as 
making  provision  for  divorced  wife,  not  in  so 
far  as  reviving  first  will.— Spradlia  v.  Adams, 
207  8.  W.  471. 

•s>l99  (Ky.)  Testator's  second  will,  properly 
executed,  which  not  only  recognized,  out  de- 
clared the  validity  of,  a  former  will,  revoked 
by  marriage,  and  then  devised  other  property 
not  mentioned  in  soch  former  will,  Aela  a  "cod- 
icil," reviving  former  vrill,  under  Ky.  St.  f 
4834.— Spradlm  v.  Adams,  207  S.  W.  471. 

V.  FBOBATE,  EBTABUBHMENT, 
AND  ANNULMENT. 

(I)    HrarlnB   or  Trial. 

^=3324(1)  (Ky.)  In  probate  proceedings,  where 
evidence  on  questions  of  undue  Influence  and  in- 
sane averrion  was  sufficient  merely  to  excite 
suspicion,  and  did  not  carry  with  it  quality  of 


proof  sufficient  to  indace  oanviction,  trial  court 
properly  refused  to  submit  such  duestions  to 
Jury.— Spradlin  T.  Adams,  207  8.  W.  471.  , 
«3>324(1)  (Mo.)  Whether  there  U  any  sub- 
stantial evidence  tending  to  prove  grounds  of 
contest  is  question  of  law.— Sanford  ▼.  Holland, 
207  S.  W.  818. 

«=>324(2)  (Ky.)  In  probate  proceedings,  due 
execution  of  testator's  fonrth  will  having  been 
satisfactorily  proved,  and  evidence  on  question 
of  testamentary  incapacity  being  conflicting. 
question  of  his  sanity  or  insanity  was  for  jury. 
— Spradlin  v.  Adams,  207  S.  W.  471. 
€=s»324(2)  (Tex.Civ.App.)  Evidence  relied  upon 
by  contestant  Tield  insufficient  to  raise  _  issue 
for  jury  as  to  testatrix's  want  of  capacity  to 
make  will  in  question.— Daley  v.  Whitacre,  20T 
S.  W.  360. 

«=>324(3)  (Tex.CSv.App.)  Evidence  relied  upon 
by  contestant  lield  insufficient  to  raise  issne 
for  jury  as  to  undue  influence. — Daley  v.  Whit- 
acre, 207  S.  W.  360. 

#=3327  (Mo.)  On  will  c<«itest,  where  only 
conclusion  from  evidence  is  that  testator  pos- 
sessed every  qualification  to  enable  him  to 
make  valid  disposition  of  his  property,  trial 
court  properly  directed  verdict  upholding  the 
wiU.— Sanford  v.  Holland,  207  S.  W.  818. 

VI.  OONSTBUOTION. 
(A)   Oeaeral   Ralea. 

9=>439  (Ky.)  ^e  primary  purpooe  for  the  con- 
struction ei  a  will  is  to  ascertain  testator's  in- 
tent, and,  when  this  intent  is  ascertained,  it 
controls  to  the  exclusion  of  any  rules  of  con- 
struction.—Williams  ▼.  Williams,  207  S.  W. 
468. 

^=3440  (Ky.)  The  written  language  of  a  will 
is  the  best  evidence  of  its  meaning,  and  testa- 
tor's intention  must  be  gathered  from  the  wilL 
— WiUiams  v.  WiUiams,  207  S.  W.  468. 
^=3481  (Tenn.)  Will  does  not  take  effect  un- 
til death  of  tesUtor.— Ford  v.  Cottrell,  207  S. 
W.  734. 

#s>488  (Ky.)  Extrinsic  evidence  may  be  em- 
ployed to  ascertain  a  testator's  intention  oob' 
where  there  are  ambiguous  terms  or  clausca  io 
the  will.— Williams  v.  Williams,  207  S.  W.  4». 
Where  a  will  contains  ambiguous  terms,  tes- 
tator's motives,  the  purpose  of  the  wiU,  the  na- 
ture and  extent  of  the  property,  and  the  rela- 
tions between  testator  and  devisees,  may  b« 
looked  to  in  construing  testator's  intention. — Id. 
«=»490  (Ky.)  In  construing  'a  wiU  devising  a 
hallway,  the  facts  and  circumstances  of  the 
property  as  to  its  extant,  use,  and  manner  ot 
use,  its  necessity,  and  appurtenancy  to  build- 
ings, may  be  proven  to  identify  the  prppertr 
devised.- Williams  t.  Williams,  207  S.  W.  468. 

(D)  DaaertpMoa  of  Proyertr- 

<e=a56l(l)  (Ky.)  Where  two  buildings  owned  by 
testator  had  a  common  hallway  between  them, 
and  testator  had  erected  a  board  fence  dividing 
dbe  property  and  rented  the  buildings  in  ac- 
cordance therewith  for  many  years,  under  a  de- 
vise of  one  building  to  eaoi  son,  the  hxUlwiij 
to  be  used  jointly,  or  if  both  buildings  were  de- 
stroyed the  ground  covered  thereby  to  be  di- 
vided equally,  the  line  established  by  testator 
controlled  as  to  the  property  devised  to  each  o: 
the  sons.— Williams  v.  Williams.  207  S.  W.  46^. 

Vn.  RIGHTS  AND  LIABILITIES  OF 
DEVISEES  AND  LEGATEES. 

(A)    Natare   of  Title   aad  Rlskta   la   Oea- 
eral. 

<8=»732(2)  (Tenn.)  A  general  legacy  of  a  cer- 
tain amount  of  money  cannot  be  paid  out  of 
proceeds  from  nndevised  real  estate,  unless 
there  is  an  intention  to  do  so  expreaaly  de- 
clared or  clearly  inferred  from  the  language 
of  the  will.— Ford  v.  Cottrell,  207  S.  W.  734. 
Under  will  providing  for  payment  of  debte 
and  personal  expenses  and  of  several  senera: 
pecuniary  legacies,  held,  that  there  waa  no  in- 
tention  plainly  expressed  and   reaaonably   im- 
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tiled  that  lecaciea  shonld  be  provided  for  oth- 
erwise than  from  personal  estate,  so  that  court 
>rred  in  holding  that  realty  as  to  which  tes- 
atrix  died  intestate  was  snbject  to  payment 
>f  such  legacies.— Id. 

&=s>732(6)  CI>enn.)  Where  specific  legacies  are 
ionsnmed  by  payment  of  debts,  legatees  are  en- 
itled  by  way  of  -  subrogation  to  the  rights  of 
ireditorg  to  go  upon  the  undevised  real  estate 
:or  reimbarsement  to  the  extent  that  the  person- 
ilty  specifically  beqaeathed  was  encroached  up- 
m  or  consnmed^— Ford  v.  Cottcell,  207  S.  W. 
734. 

:B)    apeollla,   D«m<»Batv»4lT'«.   and   Oeaaral 
Devlaea  and  Be«veats. 

e=9755  (Tenn.)  Under  will  beqneathing  to  a 
sister  the  rents  of  a  house  and  lot  during  her 
natural  life,  honse  and  lot  to  be  sold  at  sister's 
death  and  proceeds  given  to  an  orphans'  home, 
the  legacy  to  the  home  was  not  "demonstrative," 
but  "speciflc."— Fold  v.  CottreU,  207  S.  W.  734. 

(C)  AdvwMaaiemts,  AdeatptloB»  Satlata*- 
tlo»«  aad  lia*ae« 

<S=>77I  (Tom.)  niere  bein«  an  ademption  of 
legaciefi  by  testatrix's  sale  of  honse  and  lot  in 
her  lifetime,  the  proceeds  conatitnte  a  part  of 
general  personal  estate,  and  shonld,  along  with 
other  perstmalty,  be  applied  to  i>ayment  of  debts 
and  general  legacies  nnder  the  terms  of  the  will. 
—Ford  T.  Cottrdl,  207  8.  W.  734. 

(H)   Void,  lispsed,  and  Fortetted   DeTlaes 

aad  Ba«i«e«ta,  aad  Propartr  aad 

Intereata  Dadlspoaed  of, 

^=9852  CTenn.)  ^nce,  nnder  will  beqneathing 
to  a  sister  rents  of  a  house  and  lot  during  her 
natural  life,  honse  and  lot  to  be  sold  at  sister's 
death  and  proceeds  given  to  an  orphan's  home, 
a  sale  of  the  honse  and  lot  during  testatrix's 
lifetime  worked  an  "ademption^'  as  to  sister,  it 
also  worked  an  ademption  as  to  the  home;  the 
legacy  to  the  sister  taking  precedence  and  prior- 
ity in  time  and  right  to  that  of  the  home. — ^Ford 
V.  CottreU,  207  S.  W.  734. 
^t=3866  (Tenn.)  Where  will  providing  for  pay- 
ment of  debts  and  for  a  number  of  general  ■pe- 
cuniary  legacies  contained  no  residnary  clause 
and  made  no  mention  of  real  estate  in  question, 
testator  died  intestate  as  to  such  realty  and  it 
descended  to  her  sole  heir  at  law.— Ford  v.  Cott- 
reU, 207  S.  W.  734. 

WITNESSES. 

See  Appeal  and  Error,  «s»206,  837, 1048, 1068; 
Continuance.  ®=»26;  Criminal  Law.  ^=>393, 
48«.  491,  597,  742,  785, 1048, 1044, 1153, 1166, 
1170;  Depositions;  Evidence;  Grand  Jury, 
€=»87;  Insurance,  4=>574;  Jury.  4=934; 
Perjury,  «=>37;  Process,  «a=>149;  Trial,  «=-» 
140. 

n.  OOMPETENOT. 

(O)  Teatimomr  of  Parties  or  Peraona  In- 
terested, for  or  asataat  Bepreaenta- 
tlvea,  SnrviTorn,  or  Sncceaaors  In  Title 
or  latereat  of  Peraoaa  Deeeaaed  or  In- 
eompeteat. 

®s>  149(2)  (Mo.App.)  In  suit  by  administrator 
to  recover  for  breach  of  written  contract, 
whereby  defendant  guaranteed  to  repurchase 
from  deeeaaed  certain  shares  of  capital  stock, 
Bonrt  properly  ruled,  in  view  of  Rev.  St.  1909, 
i  6354,  relating  to  cases  where  administrator 
IS  a  party,  that  defendant  was  incompetent  to 
testily  that  deceased  made  no  demand.— Grass- 
muck  V.  Ehrler,  207  S.  W.  287. 
^s>l49(2)  (Tez.Com.App.)  In  trespass  to  try 
tttle  by  the  heirs  of  the  owner  against  the 
widow's  devisees,  plaintiffs  testimony  as  to 
eonversations  with  widow  were  not  inadmissible 
nnder  Bev.  St.  1911,  art  3690;  her  executors 
not  being  necessary  parties  to  the  suit,  and  the 
inhibition  of  the  statute  merely  applying  toper- 
lonal  representatlTes  or  hsirs.— Stiles  v.  Haw- 
kins, 397  S.  W.  89. 


^»I54  pCo.Ajpp.)  In  action  on  contract  enter- 
ed into  by  plaintiff  and  an  attorney  on  behalf 
of  railrofid,  plaintiffs  testimony  as  to  making 
of  contract  with  such  attwney  was  inadmissi- 
ble, where  attorney  had  died  prior  to  commence- 
ment of  action ;  he  being  the  agent  of  the  cor- 
poration, and  his  death  disquaii^ng  the  surviv- 
ing party.— Wilson  v.  Schaff,  207  S.  W.  845. 
4=»  159(7)  (Mo.)  In  a  son's  mAt  against  the 
executor  of  his  father's  estate  to  recover  street 
railway  bonds,  testimeny  of  a  dangbter  as  to 
explanations  made  by  her  father  when,  in  her 
presence,  he  opened  his  safety  deposit  box, 
tore  up  the  envelope  indorsed  as  the  property 
of  the  son  containing  the  bonds  and  threw  it 
away,  held  incompetent. — Harding  v.  St.  Louis 
Union  Trust  Co.,  207  S.  W.  68. 

m.  EXAMIKAmOH. 
(A)  Taklas  'Tcstlatony  In  (General. 

i»=>255(9)  (Ark.)  Under  Kirby's  Dig.  H  219S, 
2196,  minutes  of  the  testimony  before  the 
grand  jury  cannot  be  used,  as  original  evidence 
to  show  witness'  contradictory  state'hients 
made  before  the  grand  jury,  but  can  only  be  us- 
ed to  refresh  the  memory  of  members  of  the 
grand  jury  who  might  be  called  as  witnesses  on 
the  issue.— Lind  v.  State,  207  S.  W.  47. 

(B)   Cresa-Bxamlaatlon   and   Be-examtna- 
tlon. 

4=>268(1)  (Mo.)  Oross-examinatioD  shonld  be  in 
conformity  witib  well-reco^ized  rules  of  evi- 
dence, have  a  reastmable  limit  as  to  nature  of 
inquiry,  and  tend  to  throw  Ugfat  npon  witness' 
attitude  upon  the  subject  under  investigatitMi. — 
State  V.  Stegner  207  S.  W.  826. 
^»270(2)  (Mo.AppO  In  action  for  the  purchase 
price  of  a  boiler,  delendaDt  contractor  setting 
up  breach  of  warranty,  there  was  no  error  iu 
sustaining  an  objection  to  the  question  on  cross- 
examination  of  plaintiff  as  to  what  the  owner 
of  the  building  had  said  to  him  about  it.— Wil- 
liam Wurdack  Electric  Mfg.  Co.  v.  Elliott  & 
Barry  Engineering  Co.,  207  S.  W.  877. 
€=92/5(5)  (Ark.)  In  action  involving  damage 
to  rice  crop,  where  defendant  bad  testified  to 
improper  cultivation  by  plaintitE,  it  was  IpropeX 
to  cross-examine  him  as  to  crops  on  similar 
lands  similarly  cultivated.— Fiange  v.  Young, 
207  S.  W.  445. 

€=>277(4)  (Mo.)  In  a  prosecution  for  man- 
slaughter  under  Bev.  St  1909,  {  4458,  where 
witness  for  state  testiiied  that  he  paid  accused 
for  performini;  tlie  illegal  operation,  aa  inqniryi 
on  cross-examuintion  of  accused,  as  to  why  sh« 
had  received  the  money,  was  a  material  matter 
and  prejudicial  under  Rev.  St  1909,  f  5243; 
there  b^ng  nothing  in  accused's  examination  in 
chief  to  authorise  the  inquiry,— State  v.  Dinkel* 
kamp,  207  S.  W.  770. 

IV.  CREa>IBIUTr,   nCPBAOKMBirT, 
OONTRAJDIOTIOir,  AMD  OOB- 
BOBORATIOK. 

(A)  In  General. 

4s»3l8  (Ark.)  In  prosecution  for  assault  with 
intent  to  rape,  it  was  not  competent  for  de- 
fendant to  introduce  testimony  of  specific  in- 
stances of  immoral  conduct  for  the  purpose  of 
impeaching  the  character  of  prosecutrix  or  her 
general  reputation  for  truth  and  morality,  and 
such  testimony  could  not  be  made  the  basis  for 
the  introduction  of  testimony  supportiiig  her 
general  reputation,  in  view  of  Ekirby's  Dig.  | 
3140,  making  evidence  of  a  witness'  good  dtar- 
acter  inadmissible  until  his  general  reputation 
has  been  impeached. — Lockett  v.  State,  207  S. 
W.  55. 

While  credibility  of  a  witness  may  be  im- 
peached by  proof  on  cross-examination  of 
specific  instances  of  immorality,  or  by  proof  of 
contradictory  statements,  such  evidence  does 
not  justify  the  introduction  of  proof  of  good 
character  in  support  of  the  witness,  •in  view  of 
Kifby's  Dig,  t  3140,  declaring  that  such  proof 
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is  inadmissible  antil  general  reputation  has 
been  impeached. — Id. 

9=3318  (Tex.Civ.App.)  In  absence  of  evidence 
impeaching  credibility  of  a  witness,  testimony 
of  former  declarations  of  the  witness  in  sup- 
port of  his  testimony  is  never  admissible. — 
Providence-Washington  Ins.  Go.  v.  Owens,  207 
S.  W.  686. 

«=»3I9  (Mo.)  Testimony,  to  affect  the  credibil- 
ity of  a  witness  in  a  criminal  case,  is  admissible 
only  as  to  matters  material  and  relevant  to  the 
issue.— State  v.  Dinkelkamp,  207  S.  W.  770. 
^s>32l  (Tex.Civ.App.)  Party  offering  deposi- 
tions in  evidence  vouches  for  credibility  of  tiie 
witness.— Providence-Washington  Ins.  Co.  v. 
Owens,  207  S.  W.  666. 

(B)  Chararcter  and  Condnet  of  'Witness. 

9=3344(2)  (Ark.)  In  prosecution  for  assault 
with  intent  to  rape,  it  was  not  competent  for 
defendant  to  introduce  testimony  of  specific  in- 
stances of  immoral  conduct  for  the  purpose  of 
impeaching  the  character  of  prosecutrix  or  her 

5'eneral   reputation   for   truth   and   morality. — 
iockett  v.  State,  207  S.  W.  56. 
Credibility  of  a  witness  may  be  impeached  by 
proof  on  cross-examination  of  specific  instanc- 
es of  immorality. — Id. 

9=>36 1  (1)  (Mo.)  In  prosecntion  for  having  car- 
nal knowledge  of  a  female  between  the  axes  of 
15  and  18  years,  contrary  to  Rev.  St.  1909,  { 
4472,  as  amended  by  Laws  1913,  p.  219,  evi- 
dence offered  by  defendant  of  specified  acts  of 
grior  intercourse  on  the  part  of  prosecutrix, 
aving  effect  of  impeaching  prosecutrix  as  a 
witness,  the  state's  evidence  of  ner  general  repn- 
tati<«  tor  chastity  was  admissible  for  purpose 
of  rehabilitaUon.— State  v.  Cook,  207  S.  W.  831. 

(O  Interest  and  Biaa  of  'Witness. 

9:»363(1)  (Ark.)  It  is  permissible  on  cross-ex- 
amination to  inquire  whether  witness  has  any 
bias  for  one  of  the  parties  or  prejudice  against 
the  other,  or  interest  in  the  subiect-matter  of 
the  litigation  which  might  affect  his  credibility. 
— Prange  v.  Young,  207  S.  W.  445. 
^9372(2)  (Mo.)  Cross-examination  of  state's 
'witness  by  asking  him  to  recite  a  poem  he  was 
alleged  to  have  written  derogatory  to  defendant, 
for  purpose  of  affecting  his  credibility,  was  im- 
proper, despite  the  great  latitude  allowed  in 
cross-examination,  since  the  animus  of  the  wit- 
ness could  have  been  better  shown  by  direct  in- 
quiry.—State  V.  Stegner,  207  S.  W.  826. 

(D)    Inconsistent   Statements  br  'Witness. 

«=>379(1)  (Ark.)  Credibility  of  a  witness  may 
be  impeached  by  proof  of  contradictory  state- 
ments.—Liockett  V.  SUte,  207  S.  W.  55. 
«=>379(2)  (Tex.Civ.App.)  In  a  purchaser's  ac- 
tion against  the  seller  of  land  for  removing  fix- 
tures, evidence  that  the  seller's  agent,  after  the 
contract  and  deed  had  been  executed,  stated 
that  the  fixtures  did  not  belong  to  the  land, 
etc.,  could  not  affect  the  deed  and  contract  and 
was  not  admissible  aa  impeaching  the  agent's 
testimony  that  there  was  no  reservation  by  the 
owner  when  the  land  was  listed.— Alexander  v. 
Anderson.  207  S.  W.  206. 

*=»379(9)  (Ark.)  A  state's  witness  may  he 
impeached  by  showing  that  he  made  state- 
ments in  bis  testimony  before  the  grand  jury 
contradicting  those  made  on  the  trial.— Lind  v. 
State.  207  S.  W.  47. 

9B>38S<8)  (Ark.)  To  impeach  a  witness  by 
showing  contradictory  testimony  before  the 
grand  jury  a  proper  foundation  should  be  laid 
by  asking  the  'witness  sought  to  be  impeached 
whether  he  had  made  the  alleged  statement  be- 
fore the  grand  jury.— Lind  v.  State,  207  8.  W. 
47. 

«=»3»3(8)  (Ark.)  tinder  Kirby's  Dig.  Jf  2196, 
2190,  minutes  of  the  testimony  before  the 
grand  jury  cannot  be  used  as  original  evidence 
to  show  a  witness'  contradictory  statements 
made  befoi*  the  grand  jury,  but  can  only  be 
ised  to  refresh  the  memory  of  members  of  the 


grand  Jury  who  might  be  called  as  witnesses  on 
the  issue.— Lind  v.  State,  207  S.  W.  47. 
9=»395  (Tex.CivApp.)  That  testiinony  of  plain- 
tiff's 'witnem  as  to  defendant's  defamatory  statt^ 
ments  was  impeached  by  cross-examination  as 
to  inconsistent  testimony  given  in  former  depo- 
sition did  not  justify  admission  of  testimony  b.r 
plaintiff  and  otter  witnesses  that  witness  bad 
told  them  that  defendant  had  made  snch  statr- 
ments. — Providence-Washington  Ins.  Co.  v.  Ow- 
ens. 207  S.  W.  666. 

Where  effort  is  made  to  impeach  'witness  br 
evidence  of  declarations  inconsistent  with  bis 
testimony  tending  to  prove  testimony  a  fabrica- 
tion by  reason  of  some  influence  existing  at  time 
of  trial,  evidence  of  declarations  of  witness  cor- 
roborative of  testimony  made  at  a  time  when 
no  such  influence  existed  is  admisaiUe.— Id. 
«s>396(l)  (Tex.Civ.App.)  Plaintiff,  after  bar- 
ing offered  in  evidence  both  first  and  lecond 
depositioD  of  same  witness,  could  not  explain 
the  conflict  between  testimony  contained  in  firat 
with  that  contained  in  second  by  evidence  as 
to  prior  unsworn  statements  of  the  witneas.- 
Providence- Washington  Ina.  Co.  r.  Oweng,  JOT 
S.  W.  666. 

(B)    Contradlotlon    and    Corroboration  of 
'Witness. 

9=9393(3)  (Mo.App.)  Where,  oa  cross-examina- 
tion of  plaintiff,  defendant  had  elicited  plain- 
tiff's reasons  for  going  onto  defendant's  farm, 
the  defeodaBt  was  bound  thereby,  and  coald  not 
contradict  plaintitPs  answers;  ti>e  only  issne  is 
the  case  being  as  to  whether  defendant  had 
agreed  fa>  bny  plaintiffs  interest  in  the  crop.— 
Sexton  V.  Lockwood,  207  &  W.  856. 
«334I4(2)  (Tex.CivApp.)  That  defendsjifs 
agent  denied  making  alleged  defamatory  state- 
meota  to  plaintilTs  witness,  who  had  testified 
thereto,  did  not  render  admisaUe  testimony  by 
plaintiff  and  other  witnesses  that  witness  had 
told  them  that  the  agent  had  made  sack  state- 
ments.—Providence-Washington  In*.  Co.  T.  Ow- 
ens, 207  S.  W.  666. 

WORDS  AND  PHRASES. 

"Accord  and  satisfaction."— O.  M.  H.  Wagner 

ft  Sons  V.  Harris  (Tex.  Civ.  App.)  207  S.  W. 

632. 
"Actionable    negligence." — ^Heinemann  v.  Bar- 
field  (Ark.)  207  8.  W.  58. 
"Active  service." — Bedd  v.  American  Cent  Life 

Ins.  Co.  (Mo.  App.)  207  8.  W.  74. 
"Actual     notice."— Citizens'     State     Bank    of 

Greenup  v.  Johnson  County  (Eor.)  20T  S. 

W.  8. 
"Ademption."— Ford  v.  CottreU  (Tenn.)  207  S. 

W.  734.  ^ 

"Any  property."— Webb  v.  Reynolds  (Tex.  Com. 

App.)  207  S.  W.  914. 
"Character."— State  t.  Cook  (Mo.)  207  S.  V. 

831. 
"CodicU."— Spradlin  ▼.  Adams  (Ky.)  207  S.  W. 

471. 
"Conduct  of  spectators."— State  v.  Jones  (Mo.i 

207  S.  w.  im. 
"County."— Breathitt  County  v.  Bagins  (Ky.i 

207  S.  W.  713. 
"Creditor."— Dilt*  v.  Dodson  (Tex.  Civ.  App.> 

207  S.  W.  356;   Warren  v.  Parlin-Orendorff 

Implement  Co.,  Id.  586. 
"Criminal  procoedinr."— Kansas  City  ▼.  Proud- 
fit  (Mo.  App'.)  207  8.  W.  845. 
"Cruelty."— McNabb    v.    McMabb    (Tex.    Civ. 

App.)  207  S.  W.  120.  ^. 

"Defeasible  fee."— Murphy  v.  Murphy  (Ky.)  20i 

S.  W.  401. 
"Demonstrative     legacy." — Ford     ▼.     Oottreli 

(Tenn.)  207  8.  W.  784. 
"Dormant  judgment"— Burlington  State  Bank 

V.  Marlin  Nat  Bank  (Tex.  Civ.  App.)  207  S. 

W.  954. 
"Entered  service  of  army."— Redd  v.  Amenctn 

Cent.  Life  Ins.  Co.  (Mo.  App.)  207  a  W.  74 
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"Equitable  lien."— Luge  7.  Bea  (Tex.  Civ.  App.) 

207  S.  W.  942. 
"Equitable  mortgages."— Lose  y.  Rea  (Tex.  Civ. 

App.)  207  S.  W.  942. 
"Exception."— Thomas  v.   Derrick    (Tex.   Ciy. 


App.)  207  S.  W.  140. 
Exrlu 


"Exclusive  agents."— Harris  &  White  v.  Stone 

(Ark.)  207  S.  W.  443. 
"Expectation."— Shock  v.  Price  (Mo.  App.)  207 

S.  W.  834. 
"Family."— St.    Louis   Police    Belief    Ass'n    v. 

Houlehin  (Mo.  App.)  207  S.  W.  880. 
"Fill."— Texas  &  P.  By.  Co.  y.  West  Bros.  (Tex. 

Com.  App.)  207  S.  W.  918. 
"F.  o.  b."— Harris  v.  MoUer  (Tex.  Civ.   App.) 

207  8.  W.  061. 
"Future   sutFering." — Colby  v.  Thompson  (Mo. 

App.)  207  S.  W.  73. 
"Growing  grain."- St.  Paul  Fire  &  Marine  Ins. 

<;o.  V.  Pipkin  (Tex.  Civ.  App.)  207  S.  W. 

360. 
"Incidental    exi)enses."— State    ex    rel.   and    to 

I'se  of  Birmingham  v.  Hackmann  (Mo.)  207 

S.  W.  498. 
"Injured    party."— Wehrenbrecht    v.    Wehren- 

brecht  (Mo.   App.)   207   S.  W.   290. 
"Insolvent."— Luse  v.  Bea  (Tex.  Civ.  App.)  207 

S.  W.  942. 
"Interstate  commerce."— Texas  &  P.  By.  Co.  v. 

Lester  (Tex.  Civ.  App.)  207  S.  W.  555. 
"Joint  trespass."- Stephens  v.   Schadler  (Ky.) 

207  S.  W.  704. 
"Judical  admissions."— Probst  t.  St  Louis  Bas- 
ket &  Box  Co.  (Mo.  App.)  207  S.  W.  801. 
"Land."— Bedus  v.  Blucher  (Tex.  Civ.  App.)  207 

S.  W.  613. 
"Legislative  act."— Lotspeich  v.  Town  of  Mor- 

ristown  (Tenn.)  207  S.  W.  719. 
"Libelous  per  se." — I*rovidence-WaBhington  Ins. 

Co.   V.   Owens   (Tex.   Civ.   App.)   2OT   S.   W. 

666. 
"Material  alteration."— Commercial   Credit  Co. 

V.  Giles  (Tex.  Civ.  App.)  207  S.  W.  596. 
"Ministerial  act"— Lotspeich  v.  Town  of  Mor- 

ristown  (Tenn.)  20T  S.  W.  719. 
"Murder  in  first  degree."— State  v.  Solan  (Mo.) 

207  S.  W.  782. 
"Mutuality    of    obligation."— Warren    v.    Ray 

County  Coal  Co.  (Mo.  App.)  207  S.  W.  88.S. 
"Negligence."— Heinemann    v.    Barfield    (Ark.) 

207  S.  W.  58. 
"Negotiable-instrument." — Citizens'  State  Bank 

of  Greenup  v.  Johnson  County  (Ky.)  207  S. 

W.  8. 
"On    a    basls."-J.    C.    Lysle    Milling    Co.    v. 

Sharp  (Mo.  App.)  207  S.  W.  72. 
"Permanent  injury."— Colby  v.  Thompson  (Mo. 

App.)  207  S.  W.  73. 
"I'revious    chaste    character." — State    t.    Cook 

(Mo.)  207  S.  W.  831. 
'Principal  offender."— Lockett  v.  State  (Ark.) 

207  S.  W.  55. 
"I'roperty  in  the  custody  of  the  court." — Fra- 

zier  V.  Frailer  (Ark.)  207  S.  W.  215. 
■'Proximate  cause." — Haney  v.  Texas  &  Pacific 

Coal  Co.  (Tex.  Civ.  App.)  207  S.  W.  375. 
"Quasi  public  corporation." — Van  Valkenburgh 

V.  Ford  (Tex.  Civ.  App.)  207  8.  W.  405. 
"Reputation."— State  v.  Cook  (Mo.)  207  S.  W. 

831. 
"Bes  gestiB."— Panhandle  &  S.  F.  By.  Co.  ▼. 

Hnckabee  (Tex.  Civ.  App.)  207  S.  W.  329. 

207  S  W  -69 


"Sale."— Webb  v.  Beyn<^d8  (Tex.  Com.  App.) 
207  S.  W.  914. 

"Setting  forth."— State  ex  rel.  and  to  use  of 
Mosberg  t.  Owens  (Mo.  App.)  207  S.  W. 
241. 

"Specific  legacy."— Ford  v.  Cottrell  (Tenn.)  207 
S.  W.  734. 

"Stenographer."— State  ex  rel.  Nolen  v.  Hack- 
mann (Mo.)  207  S.  W.  494. 

"Subrogation."— Sanger  Bros.  v.  Ely  &  Walk- 
er Dry  Goods  Co.  (Tex.  Civ.  App.)  207  S. 
W.  348. 

"Through  bill  of  lading."— Ft  Worth  &  D.  C. 
By.  Co.  y.  Kemp  (Tex.  Civ.  App.)  207  S.  W. 
605. 


"Title   to   real   property."— Phelps  v.   Johnson 

(Ky.)  207  8.  W.  463. 
"Transferred."— Webb  v.  Beynolds  (Tex.  CJom. 


App.)  207  S.  W.  914. 
"Trial."— Gulf.  C.  &  S.  F.  By.  Co.  v.  Muse 

(Tex.)  207  8.  W.  897. 
"Under  arrest"— Clark  v.  Stote  (Tex.  Cr.  App.) 

207  S.  W.  98. 
"Vice   principal."— San   Antonio   Portland   Ce- 
ment Co.  V.  Gschwender  (Tex.  Civ.  App.)  207 

8.  W.  967. 
"Volunteer."— Miller    v.     Guaranty    Trust    & 

Banking  Co.  (Tex.  Civ.  App.)  207  S.  W.  642. 
"Voter."- Trammell  v.   Griffin  (Tenn.)   207   S. 

W.  726. 
"Waiver."— Weeka  v.  First  State  Bank  of  De 

Kalb  (Tex.  Civ.  App.)  207  S.  W.  '973. 

WORK  AND  LABOR. 

See    Executors    and    Administrators,    43>451: 
Trial,  «8=5»29,  145. 

4s>2  (Tex.Civ.App.)  Recovery  on  a  quantum 
meruit  does  not  necessarily  depend  upon  a 
specific  value.- Guyer  v.  Chapman,  207  S.  W. 
428. 

^s>24(l)  (Mo.App.)  In  an  action  for  services, 
not  bas^  on  contract,  rendered  by  i^aintitF  so- 
licitor in  investigating  claims  against  defendant 
insurance  company,  failure  to  prove  the  value 
of  such  services  is  fatal  to  a  recovery. — Cheek  v. 
National  Life  Ins.  Go.  of  United  States  of 
America,  207  S.  W.  882. 

^=s29(l)  (Tex.Civ.App.)  Recovery  on  a  quan- 
tum meruit  does  not  necessarily  depend  upon 
a  specific  value,  and  if  it  be  only  shown  that 
services  were  rendered,  plaintiff  is  at  least  en- 
titled to  nominal  damages. — Guyer  v.  Gtiapman, 
207  S.  W.  428. 

WORKMEN'S  COMPENSATION  ACTS. 

See   Contracts,   «S9108,  138. 

WRIT  OF  ERROR. 

See  Appeal  and  Error.  . 

WRITS. 

See    Attachment;     Garnishment;     Injunction; 
Mandamus;    Process;    Prohibition;   Replevin. 

X-RAY. 

See  Appeal  and  Error,  <=9l050. 
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